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_Annappa H. v. Dy. Commr. 


= Annie Mary Pinto v. Babal+Banekar 


Al=s1 


All India Services Act (1951), and the Rules 
and Regulations made thereumder given in 
schedule to the notfn, [S.O. 1712 dtd. 18- 
: 5-78) brought into force on 18-5-1976 in 
State of Sikkim — Gaz. of India; 22-5-1976, 
Pt II. S. 3 (i), P. 1784. 

Antiauities and Art Treasures Act, 1972 (52 
of 1972), S. 1 (3) — Act enforced on 5-4- 
1976 (ie. date of publication of motfn. in 
official gaz.) in whole of India (except the 
State of Sikkim) — Gaz. of India: 5-4-1976, 
Pt. II. S. 3 (i), Ext. P. 977. 

Equal Remuneration Act, 1876 (25 of 1976), 
S. 1 (3) — Act brought into force on 1-5- 
1976 in respect of employment in amas 
Gaz. of India; 22-4-1876, Pt. II, S. 3 (ii), - 
Ext. P. 855. - 


COMMENCEMENT OF AN ACT 
"(or its provision) 


be f AA i^ ‘ 


ciw ay i SAMENT 


Following Acts cittoncad on 1-5-1976 in State 
of Sikkim. 


Air Force Act, 1950 (45 of 1950). 2 
Reserve and Auxiliary Air Force Act, 


1952 (62 of 1952) — Gaz. of India; 22-4- 
1876, Pt. II. S. 4, Ext, P.. 67. ; 


Indian Lighthouse (Amendment) Act, 1878 
(37 of 1976), S. 1 (2) — Act brought into 
force on 15-4-1978 — Gaz. of India; 15-4- 
. 1976, Pt ID. S. 3 (ii), Ext. P. 948. 


Wild Life (Protection) Act, 1972 (53 of 1972). 
8. 1 (3) — Act enforced in, State of Sikkim 
on 1-5-1976 (Le. the date of publication of 
the notfn. in Official Gaz.) — Gaz. of 
India; 1-5-1976, Pt. II. S. 3 (i), Ext. P. 1153. 
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NOMINAL TABLE 


Achuta Yellamandaish v. Kurakulakshmam- 


ma Andh Pra 238 
Amar Singh v. C. J., Punjab and Haryana 
High Court Puni 215 OFB) 


A. P. S. R. T. Corpn. v. R, Maheshwari 
Andh Pra 232 
Kant 130 
Annapurna Carbon Industries Co. v, State 
of A. P. SC: 1418 


Goa 39 

Arya Samaj Education Trust v. Director of 
Education. Delhi Administration . 

Delhi 207 


Babubhai Karimbhai v, Vora Daudji ` ; 

Guj 11 

Banes! Das ‘v. Municipal Committee Amrit- 
— See SC 1560 

Banshi v. Goverdhan ` Madh Pra 125 

Benudhar Sethi v. Certificate Officer, Pat- 


tamundei Orissa 116 
Bhagwan Dass v. State of U P. 

8C 1393 

Bhagwati v. State of U. P. 8C. 1449 


Bibekananda Mishra v. Principal, 
sity College. of Engineering Burla 


Univer- 


P Orissa 122 

Boya Ganganna v. State of A. P. : 
SC 1541 

Chandan Mall v. Abdul Gani 
. : Gauhati 54 
-— Chandra Mohan v. State of U. P. . 

> 8C 1482 
- Chandroji Rao v. State ` Madh Pra 119 
Chaturdas Bhagwandas v, State of gaara 


Collector of Customs v. Pednekar and Co. 
(Pvt.) Ltd. 8C 1408 
Commr, of Wealth Tax, W. B. v. M/s. Bish- 
wanath Chaterjee SC 1492 

Conceicao Filipe v. Paulo Francisco 
Goa 48 


Corpn. of Calcutta v. Sm.. Nayantara Law 
2 Cal 242 (FB): 
Dalavai R R. v. State. ‘of ' “gil Nadu . 
7 8C 1559 
(July), 1976. Indexes/1 js 


Damodaran A.: v. State of Kerala 


SC 1 
Daula Ram v. State Raj 149 
Dharam Chand v. State of Bihar 
SC M33 
Dhruwa Neelkanth v. Krishna Ramchandra 
Bom 249 
Dil Kuer Smt v. Hari Chandar Prasad 
J „Pat 193 
Dinesh Chandra -v. District “Magistrate, 
Meerut All 313 


Diwan Brothers v. Central Bank of India, 


Bombay SC 1503 
Eric A. Suares v. State Kant 134 
Fakir Ram v. Sukhdeo Sao Pat 212 
Gangabai v. Bherulal Raj 153 
Ganesh Lal y. Mohammad Ismafl Pat 223 


Ghulam Mohd, Pahalwan v. Aziz Sheikh - 
J and K 49 
Girdhari Lal es Municipal Committee; Amrit- 
sar — See SC 1560 


Goparanjan v. Arbitrator, Hirakud Land 


Organisation Orissa 118° 
Gordhanlal Ramgopal v. State Raj 151 
Goureepada v, Janki Ram Pat 215 
Govardhanbhai Somabhai v. Parshottam 

Umedbhai ; Guj 98 
Hadibandhu Behra v. Smt. Kaushalya Devi 

Orissa 119 
Hari Dev v. State (Delhi Administration) 
SC 1489 
Harigopal J. v. State Bank of India 
7 Mad 211 
Hari Prasad v. State °° Pat 217 


Harish Chandra v. State of U, P. 
SC 1430 


Himachal Pradesh Marketing and Develop- 
ment Federation Limited v. Urmila Kumari 


Him Pra 38 

Hiralal ‘“Thakorlal Dalal M/s. v. Broach 
Municipality 8C 1446 
Idicula Jacob v. Marlyamma . Ker 89 (FB) 


Ismail Baig v. Marcos Marcelino Paulo 
D'So uza - ; Goa 48 


` 
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2 NOMINAL TABLE, A I.R. 


JalGuanuu wig. v. Rober- 
' tsonpet `` Kant 138 
Jaswinder Singh v, Municipal Committee, 

Amritsar SC 1560 


ssuwn- Municipality, 


Jayaraj v. State ‘of Tamil Nadu SC 1519 
Jit Singh v. State of Punjab SC 1421 
Jyotirmoyee Debi v. Durgadas Banerjee 

Cal 238 
Kaderkunhi v. Kadre Ker 92 


Kanwarani Madna Vati v. Raghunath Singh 
Him Pra 41 
Kays Concern v, Union of India SC 1525 
Kesava v. Damodara Ker 86 (FB) 
Kesumal Vaparmal a Firm v. M/s. Bhagwan- 
das Bhojraj Madh Pra 123 
Khalsa M. S. v. Chiranji Lal, All 280 (FB) 
Khushal Dass v. State Raj 157 
Kisangopal v. Smt. Narmadabai 
Bom 236 
Krishnadevi P., v. Banwarilal Hanumanpra- 
sad Bom 233 
Krishna Gopal v. Annyonya Sahayyakari 
Mandali Co-operative Bank Lid. Baroda 
Guj 105 
Krishna Nair S. v. N. Rugmoni Amma 
Mad 208 
Maheshwar Prasad v. Suresh Singh 
SC 1404 
Maliput Grama Panchayat v. Kundali Gra- 


ma Panchayat Orissa 128 
Mallaya Lachmayya K. v. Prabhakarrao 

Marotrao Bom 234 
Mangalabai v. Sayyad Fakir Kant 136 
Manguesh Arjun v. Rukmin Goa 42 
Manohar Lal v, Municipal Committee, 

Amritsar — See SC 1560 _ . 
Martin B. v. Union of India Kant 144 
Mazhar Imam v. Laxmi Narain Pat 206 


Metro Electric Co. v. Delhi Development Au- 
thority Delhi 195 


Mohan Singh v. State of Punjab 
SC 1428 


Mulla Alibhail v. Madrasai Hakimia and Coro- 
nation High School SC 1476 
Mumbai Kamgar Sabha, Bombay v. M/s. 
Abdulbhai Faizullabhai SC 1455 
Municipal Corpn. of City of Hubli v. Subha 
Rao Hanumantrao SC 1398 
Muthiah O, P. v. Board of Revenue 


Mad 209 
Nadkarni V. A. v. State Kant 141 
Narasimhalu B. v. Central Government 
Mad 224 
Ninaji Raoji v, State of Maharashtra 
SC 1537 
Nirmala Sundari v. Kumode Bandhu 
Gauhati, 58 
Nityanand Das v. Suresh Singh — See 8C 
1404 


Partap Singh v. Kartar Singh 
Delhi 202 
Pattidhar Saw Mill v. Bimal Krishna 
Cal 234 
Prem Kakar v. State of Haryana 


SC 1474 
Punjab University, Chandigarh v. Vijay 
Singh SC 1441 


Rafael v. Silvano Oscar da Piedade 
Goa 38 
Raghunandan Prasad v. Deonarain Singh 
Pat 195 
Raj Kumar Rajindra Singh v. Union of India 
Him Pra 34 (FB) 


1976 JULY 


Ram Kanai Jamini Ranjan Pal Pvt, Ltd. v. 
Member Board of Revenue, W. B. 
SC 1545 
Ram Singh v. Punjab State Punj 205 
Ramader Appala Narasinga Rao v. Chunduru 
Sarada Andh Pra 228 
Ramanata E, Naik v. Joaquim Pereiro 
Goa 43 
Rana Muneshwar Kumar Singh v. State 
Pat 198 
Rani Krishna Kumari v. State Pat 221 
Rasiklal M. Metha v. Hindustan Pheto Films 


Manufacturing Co, Lid. Mad 18 
Rattan Lal v. Jai Janinder Parshad 

Punj 200 

Rekha Rani v. Shyam Sundar Cal 229 


Rev. Br. A. Thomas S.HJ. v. Dy, ‘Inspector 


of Schools, Ambasamudram Mad 214 
Rikhi Ram v. State Punj 196 
Sampatraj v. Bhagwatilal Raj 160 


Sayyed Hasan v. Sayyad Mazarulhakka 


Bom 251 
Shah Mathuradas Maganlal & Co. v. Nagappa 
Shankarappa SC 1565 
Shankar Sadu v. Parwatibai Ramchandra 
m 241 
Shankarlal Laxminarayan v. Udaysingn ` Din- 
karrao Bom 237 
Shaw Wallace & Co. Lid. v. State of Tamil 
Nadu SC 1437 
Shivlal Khupchand Shop v, Trimbak Kashi- 
nath Bom 226 


Shyama v. Anam Orissa 128 
Sikander Lal v. Municipal Committee, Amrit- 
sar — See 8C 1560 
Simanchal Mahapatro v. Budhiram Padhi 
: Orissa 113 
Sita Devi v. Narain Singh Him Pra 39 
South India Coir Mills v. Additional Collec- 
tor of Customs and Central Excise 
8C 152% 
South Indian Bank Ltd, v. M/s. V. Krishna 
Chettiar and Bros. Mad 215 
Sri Chandra Moull Deva v. Kumar Binoya 
Nand Singh Pat 208 
Sri Jayalakshmi Rice and ONH Mills Contra- 
ctors Co. v, State of A. P, — See SC 1471 
Sri Vijayalakshmi Rice Mills, New Contract- 
tors Co.'v. State of A. P. SC 1471 
State of Madhya Pradesh v. Ratan Singh 


8C 1552 
State of Orissa v. Dinabandhu Sabu and 
Sons SC 1561 
State of U. P, v. Shashi Kant Rai All 315 
Sudarshan v. Janakinath Cal 255 
Suraj Pal v. District Judge, Aligarh 
All 319 
Swastlk Enterprises M/s. v. District Magis- 
trate Kant 129 
Tehmi Dinyar v, Dinyar Kaikhushroo 
Bom 248 
Tebmina Dinshaw v., Official Assignee 
` Mad 222 
Thampan Thomas v. State Ker 94 
Tressler V. E. v. Jagdish Prasad All 318 
Umraosingh and Co, v. State 
Madh Pra 128 


Union of India v. Sugauli Sugar Works (P) 
Ltd. 8C 1414 


Venkanna v. Fakirappa Kant 131 


Vijay Kumar v. B. K, Thappar 
J and K 51 (FB) 
Vijayaraghavan v. Mohammed Yakub Row- 
ther Mad 205 
Vishwa Vijay v. Fakhrul Hassan 8C 1485 


Ahmedabad City Civil Court Rules (1961) 


———R. 332 — See Civil P, C. (1908), O. 26, 
R. 12 Guj 98 D 
——R, 338 — See Civil P.'C. 


(1808), O. 28, 
Guj $ 


R. 14 j 988 B 
mR, 342 — See Civil P. C. (1908), S. 122 

s Guj 98 C 
~—R. 344 — See Civil P. C. (1908), O. 28, 
R, 12 Guj %8 E 
——R. 444 — See Civil P. C. (1908), O. 3, 
R4- - Guj 98 A 
Andhra Pradesh General Sales Tax Act (6 

of 1857) 


See under Sales Tax. 


Arbitration Act (10 of 1546) 
—-—$s. 2 (a), 2 (e) and 30 — Arbitration 
agreement — Arbitration clause in contract 
-= Interpretation of — Claims made by Con- 
tractors whether beyond scope of arbitration 
clause — Reference and award whether in- 
valid Madh Pra 126 D 
~—-—§, 2 (e) — Reference — Validity — Ques- 
tion whether there was joint reference by 
parties is one of fact — Proper stage for 
raising it Madh Pra 126 F 
——S. 13 — Power of arbitrator to award in- 
terest — Principles analogus to S. 34, Civil 
P. C., when applicable Madh Pra 126 A 
~——§. 14 and S. 15 — One of claims allowed 
by Arbitrator found to be invalid — Valid 
part of award severable from rest of award 
«- Valid part can be made rule of court 
Delhi 195 B 
——S. 14 — Filing of award — Who can file 
«~ Authority of party to file award — Proof 


Madh Pra 126 E 
w——S. 15 — See Ibid, S, 14 
~———§. 30 — See also Ibid, S. 


~—Ss, 30 and 33 — Contract to electrify 
bulding — A entitled to higher rates only 
in case of statutory rise in price of material 
— Claim by A for higher rates due to rise 
in market price allowed by* Arbitrator — 
Award held was illegal Delhi 195 A 
~——S. 30—Portion of award allowing future 
interest was invalid but was separable from 
rest — Entire award is not rendered invalid 
~~ Court does not get jurisdiction of exa- 
‘mining merits of entire award 

Madh Pra 126 B 
———8, 30 — Award — Setting aside — Mere 
error of law or fact not sufficient — It 
should be error apparent on face of award— 
Misconstruction of term of contract—When 
constitutes such error Madh Pra 126 C 
~—S. 33 — See Ibid, S. 30 Delhi 195 A 


Asam Urban Areas Rent Control Act (2 of 
956) - j 
See under Houses and Rents. 
Banking Regulatloms Act (10 of 1949) 
——S. 10 — See Co-operative Societies — 
Gujarat Co-operative Societies Rules, (1965), 
R. 32 i Guj 105 C 
Bengal Finance (Sales Tax) Act (8 of 1941) 
See Sales Tax. 
Bengal Finance (Sales Tax) Rules (1841) 
See under Sales Tax. 


SUBJECT INDEX 


Lo 


A S a 


Bihar and Orissa Public Demands Recovery 
Act (4 of 1914) 

——S. 5 — Requisition for certificate — 

Signature and verification is a mandato 

requirement A Pat 217 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947) 

See under Houses and Rents. 

Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (12 of 1962) 

See under Tenancy Laws. 


ear a Minor Mineral Concession Rules 
——R. 5 (2) — See Constitution of India, 
Art, 25 - Pat 198 B 


Bombay Court Fees Act (86 of 1959) 
See under Court Fees and Suits Valua- 
tions. 
Bombay Municipal Boroughs Act (16 of 1925) 
See under Municipalities. 
Bombay Stamp Act (€0 of 1958) 
See under Stamp Duty. : 
Bombay Tenancy and Agricultura] Lands 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 
Calcutta Municipal Act (33 of 1951) 
See under Municipalities. 
Calcutta Thika Tenancy Act (2 of 1949) 
- See under Tenancy Laws, 
Central Civil Services (Classification, Oon- 
tro] and Appeal) Rules (1957) 
-——R. 15 — See Constitution of India Arti- 
cle 311 (2) Kant 144 
C. P. & Berar Letting of Houses and Rent 
Control Order (1949) 
See under Houses and Rents. 
Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Civil Procedure Code (5 of 1908) 

—S, 2 (2) — See Court Fees and Suits 
Valuations — Court Fees Act (1970), Sch. H, 
Art. 11 SC 1503 A 


——S. $ — See Tenancy Laws — West Ben- 
gal Land Reforms Act (1956), S. 18 
Cal 255 B 


-——Section 10 — Scope — Section 10 is 
mandatory and bars the court from proceed- 
ing with trial of subsequent suit if condi- 
tions mentioned therein are present — Pre- 
vious suit cannot be stayed in exercise of in- 
herent power under S. 151 Goa 48 
——S, 11 — Res judicata — Case of custo- 
mary bonus or contract bonus not urged be- 
fore Arbitration Board — That und is 
not barred by the general principles of res 
judicata in later years 8C 1455 D 
——S. 11 — Res judicata — Principles ana- 
logous to — Applicability Cal 255 C 
——S. 11 — Second appeal against preli- 
minary decree in partition suit—Amendment 
of memorandum of appeal for addition of 
claim rejected not on merits — Same 
claim if can be sought in final decree pro- 
ceeding . Ker #2 A 
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Civil P, C. (Contd.) 
—S. 33 — See Limitation Act (1983), Arti- 
cle 136 Pat 208 A 


——S. 34 and S. 35 — A mortgaging land to 
B — A to pay money on fixed date — On 
default A to deliver possession of land to B 
—Default by A—Suit by B—B held was entitl- 
ed also to costs and interest Him Pra 41 F 
—S. 85 — See also Ibid, S. 34 

`~ Him Pra 41 F 


—-S. 35 — Costs — Exercise of discretion— 
Order making successful appellant pay costs 
Bom 241 B 

——S. 47 — See also (1) Ibid, O. 23, R. 3 
All 318 B 
(2) Houses and Rents — Assam Urban 
Areas Rent Control Act (1956), S. 5 (1), Pro- 
viso (e) Gauhati 54 B 
—— Sec. 47 — Decree of Supreme Court — 
Construction — Declaratory suit — Defen- 
dants declared to be not validly appointed 
trustees and directed to render accounts — 
Construction ` SC 1476 
—S. 47 (1) — Power of executing Court to 
decide objections — Gauhati 54 A 
—S. 92 — Trust properties — Registration 
of society under Society Registration Act — 

Effect on character of the properties 

. Ker 86 (FB) 
——S. 96 — See Houses and Rents — Kar- 
nataka Rent Control (Amendment) Ordinance 
(1975), S. 7 (ii) Kant 134 
—S. 100 — See also Letters Patent (Punj) 
CL 10 Punj 198 C 


——S. 100 — Second Appeal — Finding of 
lower appellate Court on question. whether 
entries in revenue record were genuine or 
fraudulent — High Court, held, had no juris- 
diction to set aside that finding of fact. S. A 
Nos, 287 and 268 of 1962, D/- 15-2-1970 (All), 
Reversed SC 1485 A 
——S. 100 — Finding of fact by lower Court 
js binding in second appeal Delhi 202 A 
——S. 100 — “Decree passed in appeal" — 
Mere dismissing appeal on technical ground 
cannot be construed as decree passed in ap- 





peal Kant 136 
Ss. 100-101 — Finding regarding exist- 
ence of deity Orissa 126 A 


——S. 105, O. 16 R, 20, O. 17 R. 3 — Scope 
— Order either under O. 16 R. 20 or under 
O. 17 R, 3 — Neither appeal nor revision 
preferred therefrom — Order if can be chal- 
lenged in appeal from decree Goa 42 
—-S. 115 — See also Land Acquisition Act 
(1894), S. 18 7 Pat 221 
——S. 115 — Revision — Scope of High 
Court’s power of interference — Limited to 
jurisdictional error or procedural error re- 
sulting in gross injustice Cal 229 A 
——S. 122 and O, 26 R. 12 (2) — Ahmedabad 
City Civil Court Rules, R. 342 — R. 342 of 
the Ahmedabad City Civil Court Rules is not 
ultra vires R. 12 (2) of O. 26 of Civil P.C. 
Guj 98 C 


——Ss. 148, 149, 151 — Expiry of time fixed 
for payment of costs — Application for ex- 
tension of time made after expiry of time 
gramted or fixed is not incompetent 


Bom 241 C 
~——S. 149 — See Ibid, S. 148 Bom 241 C 


——S. 151 — See also (1) Ibid, S. 10 F 
a 
(2) Ibid, S. 148 Bom 241 C 


Civil P. C. (Contd.) 
——S. 151 and O. 9, R. 13 — Inherent powers 
— Preliminary decree — Application to set 
it aside by party impleaded after passing 
such decree — Maintainability 

Andh Pra 226 B 
—oO. 1, R. 10 — Addition of parties to suit 
— Party can be added at any time before 
final decree Andh Pra 228 A 


——O. 8, R. 4 — Ahmedabad City Civil Court 
Rules, R, 444 — Advocate’s reporting “no in- 
structions’ does not discharge him — An 
order of discharge from Court necessary — 
In the absence of such order, he is deemed 
to represent his client Guj 98 A 


O. 3, R. 4 and O. 23, R. 3 — Advocate’s 
authority to compromise — Advocate has 
implied authority unless it has been taken 
away by the express terms in the power of 
attorney ‘ Him Pra 39 A 
——O. 6. R. 1 — See Ibid, O. 10, R. 1 
Goa 39 A 
—oO. 6, R. 2 — Suit for specific perfor- 
mance of part of contract — Defendant not 
raising plea in written statement that the 
suit does not lie in view of S. 17 of the Spe- 
cific Relief Act — Effect Gauhatl 58 A 
——O. 6, R. 2 — Question as to existence of 
deities — Absence of pleading — Effect 
Orissa 126 B 
-——O. 8, Rule 1 — Written statement — No 
specific order made for its filing — Date for 
settling issues adjourned several times — If 
and when defendant thereafter cannot file 
the written statement Goa 46 


——O. 9. R, 13 — See also (1) Ibid, S. 151 
Andh Pra 226 B 
(2) Tbid, O. 17, R. 2 All 290 A (FB) 
——O. 9, R. 13 — Small cause suit based on 
tort — Defendant bona fide refusing to ac- 
cept summons on ground of his misdescrip- 
tion in summons — Service held good and 
ex parte decree passed — Held there was . 
sufficient cause for setting aside ex parte 
decree Bom 249 B 
——O, 10, R. 1 — Procedure — Ignorant 
defendant unaided by advocate — No direc- 
tion given to file written statement — Case 





‘Was remanded to give opportunity to defen- 


dant to file written statement -and contest 
suit subject to costs Goa 38 


——O. 10, R. 1, O. 6 R. 1 — Oral statement 


under O. 10, R. 1 —Not a substitute for 
pleading Goa 39 A 
—O. 186. R. 20 — See Ibid. S. 105 

Goa 42 





O. 17, Rr. 2, 3 and O. 9, R. 13 — Appli- 
cability. AIR 1957 All 107 and 1958 All WR 
(HC) 78, Overruled All 290 A (FB) 
——O, 17, R. 2, Explamation (as added by 
Allahabad High Court) — Scope — Applica- 
tlon made by counsel for adjournment is 
covered by the explanation 

All 280 B (FB) 


——O. 17. R. 3 — See (1) Ibid, S. 105 


Goa 42 
(2) Ibid, O. 17, R. 2 All 290 A (FB) 


——O. 20, R. 5 — See Partnership Act (1932), 


S. 48 Punj 200 A 

—O, 20, R. 6 — See (1) Ibid, O. 21, R. 11 

(1), (2), (3) Pat 208 C 
(2) Limitation Act (1983), Art. 136 

Pat 208 A 

——O. 20, R. 7 — See Limitation Act (1963), 

Art. 138 Pat 208 A 


SUBJECT INDEX, A.L R. 1078 JULY 


Civil P. C. (Contd,) 

——O. 20, R. 13 — Administration suit — 
Preliminary decree — Claims of creditors 
(impleaded as parties) cannot get time barr- 
ed even if prelimimary decree is not passed 
within time limited by law of limitation, 
AIR 1980 Ke, 222, Dissented from 


Andh Pra 238 
——O. 21, R. 11 (1), (2), (3), O. 20, R. 6 — 
Execution of decree — Signing or sealing of 
the decree in a formal way — Not 
necessary — Unless an order is made by the 
court to produce certified copy of decree, 
execution has to proceed Pat 208 C 


——O. 21, R. 58 — See Ibid, O. 21, R. 63 


Orissa 119. 


——O. 21, R. 58 (2) (As amended by Calcutta 
High Court) — Investigation of claim — 


Postponement of sale on terms as to security: 


— Considerations fo, imposition of terms — 
Non-consideration of subsisting attachment 
renders order Megal Cal 229 B 


——O. 21, Rr. 68 and 58 — Sale of ei AE 


in execution of money decree — Cl 
third party under R. 58, rejected — Sa 
certificate issued in favour of auction pur- 
chaser on confirmation of sale — Suit under 
R. 83 decreed — Effect on auction purchaser : 
AIR 1938 Pat 468 and AIR 1041 Pat 405 and 
AIR 1989 Pat 321, Dissented from 
Orissa 119 
—O. 21, Rr. 66 (2) and 30 — ae to 
give notice under R. 66 (2) — Effect. S. A. 
Nos. 706 and 707 of 1968 (Guj), Revert eg 
u 
——O. 21, R. 90 — See Ibid, O, 21, R. 68 (2) 
Guj 111 
—O. 22, R. 3—See (1) Houses and Rents — 
Tamil Nadu at ae (Lease and Rent Con- 
trol) Act (1960), S tO (8) (ay (iid) oe 


Ma 

(2) Motor Vehicles Act (1930), S. 110-A (1) 
(b) Goa 43 EB 
—O, 23, R. 3 — See also Ibid, oO. 3, R. 4 
Him Pra 39 A 

——O. 28, R. 3 — Suit for specific perfor- 
mance of contract — Compromise decree 
obliging defendant to execnia sale deed and 
to deliver possession to plaintiff — Decree, 
held, executable with respect to both the 
reliefs All 318 A 
——O. 23, R, 3 and S. 47 — Suit for specific 
preformance decreed by consent obliging de- 
fendant.to execute sale deed and to deliver 
possession — Relief of possession held mot 
beyond scope of the suit >- All 318 B 


——O. 28, R. 3 — Compromise in suits — 
Once the Court is satisfied that the parties 
have compromised the dispute, it must dis- 
miss the suit — No further inquiry neces- 
sary Him Pra 39 B 


—Order 26, R. 12 — Ahmedabad City Civil 
Court Rules, R. 344 — Exceptions to Com- 
missioney’s report to be filed within 20 days 
from notification thereof — Failure for no 
sufficient cause — Party held could not com- 
plain against dismissal of application to 
condone delay in filing exceptions 

Guj 98 E 
——O. 2%, R, 12 (1) — Ahmedabad City Civil 
Court Rules, R. 332 — Matters not referable 
to the Commissioner Guj 98 D 
——O,. 26, R. 12 (2) — See Ibid, S. 122 

Guj 98 C 
—--O. 26, R. 14 — Ahmedabad City Civil 
Court Rules, R. 386 — Proceeding before a 


- His advocate who 


Civil P. C. (Contd.) 
çommissioner — Party having notice of the 
hearing absenting himself continuously — 
remained umndischarged 
too absent — Commissioner held justified in 
conducting the proceeding ex parte 

Š Guj 98 B 
— 0O. 37, R 1 (b) — Jurisdiction of District 
Court under — Jurisdiction is statutory — 
Empowering by State Government not neces- 
sary — The word ‘or’ in clause (b) is- dis- 
junctive Madh Pra 128 


——O, 41, R, 4 — See Ibid, O. 41, R 19 


Pat 206 
——O. 41, Rr. 16, 4 and 33 — Appeal by 
several appellants — Dismissal for default 


— Only one of them applying for restora- 


tion — Competency — Effect of restoration . 


Pat 208 
——O. 41, R. 22 — Respondent not filing 
cross-objections — He can support but can- 
not challenge the decree Bom 241 A 


——O. 41, R. 27 — Second appeal — Admis- 

sion of additional evidence Cal 255 A 

——O. 41, R. 33 — See Ibid, O. 41, R 19 

Pat 208 

Clerks: of Courts (now Superintendents) to 

the District and Sessions Judges (Appoint~ 
ment and Conditions of Service) Rules 


——R. 3 — See Constitution of India, Arti- 
cle 285 Punj 215 A (FB) 
——R. 4 — See Constitution of India, Arti- 
cle 235 Punj 215 A (FB) 


Constitution of India 


——Pre.—See also Interpretation of Statutes 
— Interpretation of Constitution 

Punj 215 B (FB) 

-——Pre, and Part IV — Interpretation of 

SC 1455 0O 

——Art. 14 — See (1) Ibid, Art. 19 (1) (g) 

Mad 224 B 

(2) Houses and Rents — Karnataka Rent 

Control (Amendment) Ordinance (1975), Sec- 

tion 7 (Li) Kant 134 
——Art. 16 (4) — See Ibid, Art. 235 

Punj 215 A (FB) 

——Art. 19 — See Ibid, Art. 358 Raj 151 B 


——Arts, 19 (1) (g) and 14 — Gold Control 
Act (1968), Ss. 27 (6) and 114 — Gold Con- 
trol (Licensing of Dealers) Rules (1969), R, 3 
(ee) — R. 3 (ee) is ultra vires 
against Arts. 19 (1) (g) and 14 

Mad 224 B 


——Art. 19 (1) (g) — Content and ambit of 
guarantee under Punj 196 A 
——Arts, 25, 226 and 227 — Bihar Govem- 
ment Notification D/- 8-6-1974 issued under 
R. 5 (2), Bihar Minor Mineral Concessions 
Rules 1972 — of notification ‚on 
ground of violation of rights under Art, 25 
of Hindu Publie Pat 198 B 


——Arts. 26 and 30 (Arya Samaj though 
not separate negon. is religious denomina- 
tion within Art. Delhi 207 F 


——Arts. 26 (1) ana 30 (1) — Denominational 
institution — Right of Government to take 
regulatory action regarding — Extent of . 
Mad 214 
——Art, 30 (1) — See also (1) mio, Art. 28 


lhi 207 F 
(2) Ibid, Art. 28 (1) Mad 214 


and offends. 


$ SUBJECT INDEX, A.LR. 1976 JULY 


Constitution of India (Contd) - 
—Art 30 (1) — Word “minority” — Con- 
notation of — It does not apply to clasg or 
section of Hindus Delhi 207A 
——Art. 30 (1) — Words “based on religion” 
— Meaning of he Delhi 207 B 
—Art. 30 (1) — Word “religion” — Mean- 
of Delhi 207 C 
— Art..30 (1) — Arya Samaj is part of 
Hinduism and not separate religion, AIR 
19863 Pat 54, Dissented from Delhi 207 D 
— Art. 30 (1) — Jains and Sikhs are mino- 
rity based on religion within Art. 30 (1) 
Delhi 207 E 


——Art. 81-B — Maintenance of Internal, 


Security Act, 1971, Maintenance of Internal 
Security Ordinance Nos. 4 and 7 of 1975 and 
Kerala Security Prisoners Order, 1975 — 
Constitutional validity Ker 94 B 
—— Part. IV (Arts. 36 to 51) — See Ibid, Pre. 

. : 8C 1455 C 
— Art. 133 (1) (a) — New plea — New case 


not allowed to be raised in writ appeal, if ' 


could be allowed to be raised in appeal under 
Art. 133 (1) (a) SC 1468 A 
— Art. 136 — Appeal by special leave — 
Interpretation of State Statute prevailing in 


State — Interference SC 1398 C 


—Art. 136 — Appeal against order of Cen- 
tral Government rejecting revision under 
S. 54 of Mineral Concession Rules — Non- 
application of mind by Central Government 
to material circumstance — Case remanded 

: SC 1525 
— Art, 213—See Houses and Rents—Karna- 
taka Rent Control (Amendment) Ordinance 
(1975), S. 7 (ii) Kant 134 


——Art. 226 —- See also (1) Tbid, Art. 25 
Pat 198 B 
(2) Industrial Disputes Act (1947), = J 


(3) Karnataka Agricultural Produce Mar- 
keting (Regulation) Act (19868), S 145 - 
Kant 141 A 
(4) Motor Vehicles Act (1939), S. 68-C . 
Andh Pra 232 
~—Arts. 226, 320 — Opinion of Public Ser- 
vice Commission — Value of — Direction of 
ppointing authority —— Interference by 
High Court SC 1404 B 
—Art. 226 — Error apparent on face of re- 
cord — Confiscation of goods under S. 187 
(8) of Sea Customs Act — Interference by 
High Court, when open SC 1408 C 
—— Art. 228 — New plea — Writ petitioner 
(Thika tenant) cannot be permitted to take a 
contrary position involving questions of fact 
for the first time in High Court 
Cal 234 D 


—Art. 225 — Certiorari and mandamus — 
Jurisdiction of High Court — Nature of 

i . Madh Pra 119 C 
——Art 226 — Writ of mandamus against 
Principal of College — Refusal to admit peti- 
tione, as student in the College Degree 
Course in Engineering College Orissa 122 


-——Art. 227 — See also (1) Ibid, Art. 25 
Pat 198 B 
(2) Industrial Disputes Act (1847), oa (1) 


ATS 
——Art. 227 — Fin of 


fact — High 
Court's power of interference Cal 234 E 


——Art, 227 — Resolution of Municipal Coun- 
cil recemmending to State Government to 


Constitution of India (Contd) - 
remove petitioner from office of councillorp— 
Petitioner's revision petition for suspending 
execution of resolution rejected — Inter- 
ference under Art. 227 Kant “120 
Art. 235 — Control of High Court over . 
‘District Courts and Courts Subordinate 
thereto” — Extends to all functionaries at- 
tached to said Courts — Promotion of such 
functionaries — Government instructions re-' 
garding reservation for members of back- 
ward classes — Applicability >, 

> Punj 215 A (FB) 


— Art. 254 (2) — See Tenancy Laws — 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) A 


(1962), S. 3 Pat 193 
——Art. 299 — See (Kerala) .Abkari Act 
(1077), S. 28 SC 1538 


—-Art, 301 — See (1) Ibid, Art. 358 
: . g -Raj 151 B 
(2) Rajasthan Foodgrains (Prevention of 
Hoarding) Amendment Orde, (1973), Para, 3, 
CL 4A Raj 151 A 
——Art, 309 Proviso — U. P, Higher Judi- 
cial Rules (1953), R, 20 — Validity afte, de- 
cision in AIR 1966 SC 1987 — Fixation of 
seniority can be- made under the Rule sans 
second proviso 8C 1482 


——Art. 311 (2) — Departmental enquiry — 
Bias of enquiry officer — Decision to revert, 
preceding departmental enquiry — Reversion 
not valid . . Kant 144 
——Art. 320 — See Ibid, Art. 226 

: SC 1404 B 


— Art. 351 — Pension Scheme by Tamil 
Nadu Government granting pension to Anti 
Hindi agitators — Payment under Scheme 
authorised not by. legislative sanction but by 
executive act Art. 351 is violated. W. P. No. 
3962 of 1972, D/- 21-1-1975 (Mad), Reversed 
` 8C 1559 
——Arts. 358, 359 (1) — Writ petition chal- 
lenging proceedings under Himachal Pradesh 
Ceiling on Land Holdings Act, 1972 — Ap- 
plication for grant of interim injunction and - 
or modifying or vacating interim injunction 
already granted — Application is not hit by 
Art. 358 or Art, 359 (1 Him Pra 34 (FB) 
‘Arts. 358, 19, 301 — Proclamation of em- 
ergency — Art. 358 suspends Art. 19 but not 
Art. 301 — Hence attack on the basis of 
Art, 301 is permissible Raj 151 B 
——Art. 358 — J. and K. Houses and Shops 
Rent Control Act (34 of 1988), S. 1 (8) Gij— 
Suit for eviction — One of pleas raised by 
defendant was that S. 1 (3) (iii) of J&K 
Act violated Art 14 — Presidential order 
D/- 27-28 June 1975 — Effect 
` J and K 51 (FB) 
—Art. 359 — Presidential Order — Gov- 
ernment could not be directed by the Court 
to give A-class facilities to the prisoners de- 
tained under MISA in view of order a 
er 94 C 


— Art, 359 (1) — See Ibid, Art. 358 

Him Pra 34 (FB 
—— Schedule 9 — Inclusion of Kerala A 
35 of 1989 in schedule — Effect Ker 92 B 


Contract Act (9 of 1872) 


——S. 16 — Mortgage executed by illiterate 
and mentally distressed woman with none 
to advise — Burden is on mortgagee to prove 





SUBJECT INDEX, 


Contact: Act (Contd.) 
that woman fully understood what she was 
doing Him Pra 41 A 
—S. 18 — Mortgage executed by woman 
looking after her affairs personally—Trans- 
action not unconscionable — Admission of 
_ full consideration in subsequent mortgage— 
Evidentiary value of admission 

Him Pra 41 C 
——Ss. 17 and 18 — ‘Fraud’ and ‘Misrepre- 
sentation’ — Distinction . Punj 200 B 
—S. 18 — See Ibid, S. 17 Punj 200 B 
—S, 23 — See Houses and Rents — C. P. 
and Berar Letting of Houses and Rent Con- 
trol Order (1949), Cl. 3 Bom 237 
—S, 128 
company as guarantors would arise only 
with reference to borrowings or out- 
standings arising subsequent to date of their 
becoming Directors and entering into guar- 
antee agreement and not anterior to that 
date Mad 211 B 
——Ss..140 and 141 — osioita of —. 
Whether payment of debt is a requisite for 
the benefit contemplated by S. 141 — Deci- 
sion in C, S, No. 111 of 1968, dated 5-1-1973 
(Madj, Reversed Mad 211 A 
—S. 141 — ‘See Ibid, S. 140 Mad 211 A 
——S. 188 — Principal and Agent — Notice 
to Agent is no notice to principal 

» Orissa 113 B 

CO-OPERATIVE SOCIETIES 


E Co-operative Societies Act qe of 


_— Sec, 96 — Directorship of ` Co-operative 
Bank — Rejection of nomination for — Re- 
gistrar can entertain dispute before the elec- 
tion is held Guj 108 B 
——S. 168 — Chairman of Board of Nomi- 
nees exercises quasi-judicial powe, — Dis- 
missal of arbitration case sas mot maintain- 
able before the election was held wrongful— 
Order could not be validated by subsequent 
order of Registrar or Government 

Guj 105 A 
— Gujarat Co-operative Societies Rules 

(1965) i 

——R. 32 — Election to Board of Directors 
of co-operative Bank — Eligibility — Candi- 
date an employee of Nationalised Bank 
He need not produce no objection certificate 
from his employer Guj 105 C 





Court-fees Act (7 of 1870)” 
See under Court Fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 
— Bombay Court Fees Act (36 of 1959) 
—S. 6 (iv) (d) and (j) and Sch, I, Article I 

— Claim suit unde, O. 21, R. 863 — Court- 
fee payable — Suit is covered by Art. a of 
Sch. I and not by S. 6 (iv) @) or 4) 

Bom 228 

—-S. 6 (y) (a) — Garden — Meaning of — 
Bagayat lands aded to land revenue — 
Court-fee is payable under sub-clause (a) of 
clause (v) Bom 251 
——Sch. I, Art, 1.— See Ibid, S. 0o Bs 
and (j) 
=— Court-fees Act 7 of 1870) 
——S. 7 (v) (e) — See Court Fees and Sults 
Valuations — Bombay Court Fees Act (1959), 
8. 6 (v) (a) Bom 25 


ALR 1976 JULY _ ? 


Court-fees and Suits Valuations — Court- 
fees Act (Contd.) 

——Sch. Il, Art. 11 — Applicability — "Ee- 

cree” — Meaning — Order of Tribunal under 

Displaced Persons (Debts Adjustment) Act— 

Order is not a decree — Court fee payable 

under Schedule I, Art. 11, and not ad va- 


lorem under Sch, I Art. I. Decision of AlL 


GLC.) D/- 6-3-1967. Reversed SC 1503 A 


— Tamil Nadu Court Fees and Sults Valua- ~~ 


tion Act (14 of 1855) 
——S. 25 (b) — See Ibid, S. 40 (1) 


——Ss. 40 (1) and 25 (b) — Suit for setting 


„aside earlier judgment — Plaintiffs in sub- 
Liability of directors of ©: 


sequent suit not the same parties — Pro- 
perty has to be valued under S, 40 (1) and 
not under S. 25 (b) Mad 208 


Criminal Procedure Code (5 of 1898) 
——S. 162 — Site plan prepared by.:investi- 
gating officer — Notes on site plan — Use 
mae 233 d 537 Ch Sa ies 
S. an. — arge against two 
accused unde, Sec. 161/34, I. P.C. — Convic- 
tion of one accused under S. 161 simpliciter 
— Techmical objection about charge raised 
in Supreme Court — Irregularity held was 


cured SC 1497 C 
—S, 286 — Failure to examine a witness 
mentioned in F.I. R. — Effect © 
an E 
—S. 288 — See Evidence Act en, 
f SC 1421 3 
—S. 401 — - “Appropriate Government" — 
Meaning o. Criminal Original No. 61-M 
of 1971, Dj- 13-8-1971 (Puni), Reversed 
SC 1552 B 


——S. 423 — Appeal against acquittal — 
Power of appellate court to review evidence 


SC 1449 A 
——S. 537 — See Ibid, S. 233 SC 1497 O 
Customs Act (52 of 1982) 


——S. 11 — See Foreign Exchange Regula- 
tion Act (1947), S. 12 (1) (as amended by Act 
40 of 1969) SC 1527 
——S. 113 (d) — See Foreign Exchange Re- 
gulation Act (1947), S. 12 (1) (as amended 
by Act 40 of 1969) SC 1527 
——S. 114 — See Foreign Exchange Regula- 
tion Act (1847), S. 12 (1) (as amended by Act 
40 of 1869) SC 1527 
DEBT LAWS 


Persons (Debts Adjustment) Act 


(70 of 1951) 
——S. 1.— See Interpretation of Statutes — 
Fiscal gan SC 1503 B 
—S. 

(1) Courts ay Sg and Sults Valuations —~ Court- 


fees Act (1870), Sch. I, Art. 13 
SC 1508 A 
(2) Interpretation of Statutes — Fiscal Statu- 
SC 1503 B 
—S. ‘5 — See Court-fees and Suits Valua- 


tons — Court-fees Act (1870), Sch. IT, Art. 11 
SC 1508 A 
——S5. 40 — See Conrt-fees and Suits Valua- 
Hons — Court-fees Act (1870), Sch. I, Art. 11 
SC 1508 A 





Die gr aaa and Re- 


ed OS (and a §. 28 — Revision 
Chie? e Sh ape li 


~~ —— 5. 11 — Petition b 


8 ` SUBJECT INDEX, A. I. R. 1976 JULY 


Displaced Persons (Compensation and Rehabilita- 
tion) Act (contd.) 
— S, 25 — See Ibid, S. 24 (1), (2), (4) 
Delhi 202 B 


gi eg Persons (Debt Adjustment) Act (70 of 
1 5 

See under Debt Laws. 
Divorce Act (4 of 1869) 
husband for dissolu- 
tion of marriage — Adulterer not made co-res- 
pondent — Trial continued and ended in dis- 
missal for non-compliance of S. 11 — Dismissal 
set aside and case remanded for giving oppor- 
tunity to comply with the Section 


— Ker 89 (FB) 
——S, 37 — See Parsi Marriage and Divorce 
Act (1938), S. 40 (1) (a) Bom 246 


Drugs and Cosmetics Rules (1945) 

——R. 44 (a) — See Ibid, R. 49 (o) 

‘ SC 1404 A 

— Rr. 49 (c), 44 (a) — Expression “post-gra- 

duate training” in R. 49 (c) — Connotation of 

— Relative scope of Rr. 44 (a) and 49 (c) — 

AIR 1976 Pat 98, Reversed SC 1404 A 

Easements Act (5 of 1882) 

— 5. 18 — Right of privacy — Cannot be 
claimed on basis of par or natural modesty 

and human morality in absence of custom 

J and K 49 
EDUCATION 

—Punjab University Calendar (1978) 

Vol, I, Chapt. H, Regns. 81 and 82.1 — 
Appointment of standing committee — Syndi- 
cate nominating 8 persons to be members - of 
committee but resolving that any 2 of them 
would form the quorum — Only 2 members 

. participating — Validity of decision — AIR 
1976 Punj and Har 143 (FB), Reversed 

SC 1441 A 

Vol. O, Chapt. M, Regn. 32.1 — See lbid, 

VoL 1I, Chapt. II, Regn. 31 SC 1441 A 











Evidence Act (1 of 1872) 


——S. 3 — Contradictions — Illiterate and ig- 
norant woman eye-witnesses — Their evidence 
cannot be rejected for minor contradiction 

SC 1541 
—S. 3 — Suit for declaration of title and 
injunction — Defendants making contradictory 
statements — Their written statement at vari- 
ance with their evidence —- Admissibility 


Cal 238 

——S. 21 — See Contract Act (1872), S. 16 
Him Pra 41 C 
— S. 32 (1) — Dying declaration — Eviden- 
tiary value o SC 1519 A 
——Ss, 85 and 114 — Entries in revenue re- 
cord — Presumption of correctuess — Extent 
— Proof of fraud and forgery — Effect — 


U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 20 (b) (ii) SC 1485 B 
—-—§. 35 — Entries in revenue records — 
Evidentiary value — Acquisition of rights of 
mortgage in land not reported to Patwari — 
No entry made in revenue record — Mortgage 
cannot be said to be non est Him Pra 41 D 


— Ss. 50, 60 — 
tif stating in her evidence 
her grandmother was sayin, 
daughter of the house — 

house, held established 


inion evidence — Plain- 
to the extent that 
that plaintiff was 
aintiff’s title to suit 

Cal 288 C 


Evidence Act (contd.) 
——S. 60 — See Ibid, S. 50 Cal 238 C 
-—~-S. 114 — See also Ibid, S. 85 SC 1485 B 
——S. 114 — Presumption from entries in Re- 
cord of Rights Orissa 126 D 
——S. 115 — Waiver — See 
(1) Houses and Rents — Bihar Buildings 
Lease, Rent and Eviction) Contro] Act 
1947), S. 11 (1) (d) Pat 223 B 
(2) Land Acquisition Act (1894), S. 18 


Orissa 118 B 
——S. 145 — See also Criminal P. C. (1898), 
S. 162 : SC 1421 A 


——S. 145 — Criminal P. C. ae). S. 288 — 
Evidence recorded at committal proceedings — 
Use of — Previous statement of the witness 
not transferred to sessions record under S. 288 
— It cannot be used as substantive evidence 


SC 1421 B 
Fatal Accidents Act (13 of 1855) 
See Motor Vehicles Act (1939), S. 110-B 
Goa 48 C 
Foreign Exchange Regulation Act (7 of '1947) 
——Ss. 12 (1) and 23-A (as amended by Act 
40 of 1969) — Notification under S. 12 (1) 
prohibiting export of goods — Violation of 
S. 12 (1) — Confiscation of goods under S. 118 
(d) of Customs Act and imposition of penalty. 
under S. 114 SC 1527 
—-—S. 28-A (as amended by Act 40 of 1969) 
-~ See Ibid, S. 12 (1) (as amended by Act 40 








of 1969) SC 1527 
Foreign Exchange Regulation Rules (1952) 

R. 8 — See Foreign Exchange Regulation 
Act (1947), S. 12 (1) (as amended by Act 40 
of 1969) i SC 1527 

R. 7 — See Foreign Exchange Regulation 
Act (1947), S. 12 (1) (as amended by Act 40 
of 1969) SC 1527 


Goa, Daman and Diu (Protection from Evic- 
tion of Mundcars, Agricultural Labourers and 
Village Artisans) Act (12 of 1971) 

See under Houses and Rents. 

Gold Control Act (45 of 1968) 

——S. 27 (6) — See also Constitution of India, 

Art. 19 (1) (g) Mad 224 B 

S. 27 (6) (b) — Gold Control (Licensing 

of Dealers) Rules (1969), R. 3 (ee) — Applica- 

tion for renewal of licence for 1973 — R. 3 (ce) 





does not apply (Obiter) Mad 224 A 
——S. 114 — See also Constitution of India, 
Act. 19 (1) (g) Mad 224 B 
——S. 114 — Gold Control (Licensing of 
Dealers) Rules (1969), R. 2 (f) — Applicability 

Mad 224 C 
Gold Control (Licensing of Dealers) Rules 

(1969) 

——R. 2 (f — See Cold Control Act (1968), 
S. 114 Mad 224 C 


——R. 3 (ee) — See `’ 
(1) Constitution of India, Art. 19 (1) (g) 
Mad 224 


(2) Gold Control Act (1968), S. 27 (8) (b) 
Mad 224 


Guardians and Wards Act (8 of 1890) 


——Ss. 7, 19,25 read with Hindu Minority 
and Guardianship Act (1956), Ss. 6, 13 — 
Father’s right to custody of minor as a natural 
pardod — Not an indefeasible right even if 
e is ft to look after the child — Welfare of 


A 


SUBJECT INDEX, 


Guardians and Wards Act (contd.) 
the minor is paramount consideration 


Raj 153 
—S. 19 — See Ibid, S. 7> - Raj 153 
——S. 25 — See Ibid, S. 7 _ Raj 153 


Gujarat Co-operative Societies Act (10 of 1962) 
See under Co-operative Societies, 
Gujarat Co-operative Societies Rules (1965) 

See under Co-operative Societies, ` 
Haryana Wheat (Restriction on Stock by Pro- 
ducers) Order (1978) : . 
Validity of Order — Locus standi to chal- 
lenge — -owners and traders cannot 
plead the cause of producers when the latter _ 
class is not even a party — They cannot assail 

the order. AIR 1975 Punj 364, Reversed 
Punj 196 B 


HIGH COURT RULES AND ORDERS 


—Patna High. Court Rules ; 
— Chap. XXI-C, R. 10 — Difference of opin- 

jon between Judges composing the Bench hear- 
ing application under Arts. 226 and 227 of the 
Constitution — Procedure Pat 198 A 


Hindu Law 
Religious Endowment — Debottar:—~ See 
o. . 
(1) Civil P. C. (1908), Ss. 100-101 
; Orissa 126 A 
Civil P. C. (1908), O. 6, R. 2 
n - W } : Crissa 126 B 
Religious endowment —- Debottar property. 
— Religious books ` Orissa 126 C 


Hindu Minority. and Guardianship Act (82 of 











1956) 
—S. 6 — See Guardians and Wards Act 
(1890), S. 7 A Raj 153 
——S, 13 — See Guardians and Wards Act 
(1890), S. 7 Raj 153 _ 


“HOUSES AND RENTS 
—Assam Urban Areas Rent Control Act (8 of 
1936) 


—S. 5 (1), Proviso (e) — Interpretation — 
Eviction decree in violation of S. 5 (1), Proviso 
© — Held could not be executed in view of 
. 5 (1) Gauhati 54 B 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (8 of 1947) 
——Ss. 2 (d) and 11-A —, Mortgage with pos- 
session — Lease back to mortgagor by same 
transaction — Mortgagee can sue on rent note 
for eviction and recovery of cent — Mortgagee 
is ‘landlord’ within’ S. 2 (d). AIR 1980 Pat 
106; ATR 1960 Pat 485; AIR 1955 Pat 857 and 
AIR 1968 Pat 222 held no longer good. law in 
view of AIR 1971 SC 810 Pat 212 A 


——S. 8 (2) — See Ibid, S. 11 (1) (a) : 
Pat 195 A 


; . . Pa 
——Ss. 11 (1) (a) and 8 (2) — Suit for“ eviction 
on ground of default in payment of rent 
Option under S. 8 (2) not exercised by tenant 
— Tenant held defaulter within S. 11 (1) (d) 

l Pat 195 A 
—S. 11 (1) (c) — Suit for eviction of tenant 
on ground of ma fide personal requirement 
— Death of tenant — Defence of want of 
bona fide requirement by landlord is not open 
to legal representatives of d statutory 
tenant Pat 195 B 


l dency of appeal- — Findin 


dation in anticipation of vacancy 
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Houses and Rents — Bibar Buildings š 
Rent and Eviction) Control Act (contd.) 

——S. 11 (1) (d) — “By the last of the 
month next following that for which the rent is 
payable” — Illustrative .case of default 

: ' Pat 223 A 
———Ss. 11 (1) (d), 11-A — Withdrawal of rent 
deposited by tenant in earlier suit for ejectment 
— Whether amounts to waiver of the cause of 


action in a fresh suit for ejectment Pat 223 Be 


——S. 11-A — See also 

W Ibid, S. 2 (d) 

2) Ibid, S. 11 (1) (d) Pat 223 B 
——S. 11-A — Suit for eviction on the basis 
that defendant is licencee — Alternative prayer 
for ejectment under the Buildings Act if the 
defendant is tenant -— Application under Sec- 
tion 11-A by plaintiff not maintainable 


Pat 212 A 


inception of the tenancy — Power of Court 
under S. 11-A to pass order on the basis of 
agreed rent Pat 212 B 


—C. P, and Berar Letting of Houses and Rent 
Control Order (1949) . - 


_——-Cl, 18 — Jurisdiction of Rent Controller is 


exclusive — Arbitration clause in lease deed 
cannot take away such jurisdiction — Agree- 
ment containing arbitration clause hit by S. 23 
Contract Act - Bom 237 


—Goa, Daman and Diu (Protection from Evic- 
tion of Mundcars, Agricultural Labourers and 

-Village Artisans) Act (12 of 1971) ` 

——Ss. 8 and 10 — Civil suit for possession 

decreed. — Act coming into force during pen- 

of Court that the 
fendants’ were not mundcars has to be re- 

opened and redetermined by Mamlatdar 


Goa 39 B 
——S. 10 — See Ibid, S. 3 _ Goa 39 B 


—J. and K. -Houses and Shops Rent Control Act 
(84 of 1966) : 
-—S. 1 (8) (fii) — See Constitution of India, 
Art. 359 J and K 51 (FB) 
Karnataka Rent Control (Amendment) Ordin- - 
ance (3 of 1975) ; 
——S. 7 (ii) — Validity — Not invalid on 
ground that it takes away vested right of ap- 


peal — Art. 14 of Constitution also not violat- 
e ' Kant 134 
—Rajosthan Control of Rent and 


Premises 
Eviction) Act (17 of 1950) 
——S. 13 (1) (c) — Material alteration — Ten- 
ant permanently closing the window on the 
western side by bricks — It is material altera- 
tion within S. 18 (1) (9 ` Raj 160 


~-Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960) 

——S,. 10 (8) Ae (iii) — Order of eviction on 

ground of. landlord’s requirement for his busi- 

ness — Death of landlord during pendency of 

revision — Effect on the order Mad 205 


—U. P. (Temporary) Control of Rent- and Evic- 
tion Act (8 of 1947) 

——S. 3 — See Civil P. C. (1908), O. 23, R. $ 
-All 318 A 

——S. 7 — U. P. Urban Buildings (Ri tion 
of Letting, Rent and Eviction) Act (13 of 1972), 
Ss. 12, 16, 43 (2) (b) — Allotment of ie oane 
319 


LY 
“40 


Houses and Rents ferat) a A 
—U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (13 of 1972) 

' —S, 12 — See Houses and Rents — U. P. 
Ea orary) Control of Rent and Eviction Act 
1947), S. 7 5 All 319 

——S, 16 — See Houses and Rents‘—, U. P. 
emporary) Control of Rent and Eviction Act 

~ (1947), S. 7 All 319 

——S. 48 (2) (b) — See Houses and Rents — 

U. P. (Temporary) Control of Rent and Eviction 

Act (1947), S. 7 . All 819 


Industrial Disputes Act (14 of 1947) 

——Ss. 10 (1) and 12.6) — Refusal to make 
erence — Writ, petition for, mandamus 

Maintainabllity SC 1474 

—-S. 12 (5) — See Ibid, S. 10 (1) SC 1474 

Interpretation of Statutes 

—Retrospective operation — 

Pradesh) Price Control Order 

3 38 - SC 1471 

—,—Fiscal Statutes — Strict interpretation giv- 

ing every benefit of doubt to subject necessary 
i Ya = SC 1503 B 


— Interpretation of Constitution 

f .- Punj 215 B (FB) 
——Statute to be read as'a whole SC 1398 B 
Inter-Zonal Wheat and Wheat Products (Move- 
ment C Order (1978) 
Challenge: to validity — Who can apply 
— No allegation that permit under the order 
was not granted when asked for — Appellants 
in the circumstances had no locus standi to 
challenge the order, AIR 1975 Punj’ 364, Re- 
versed = Punj 196 D 
J. and K. Houses and Shops Rent Control Act 
` (34 of 1966) l 

See under Houses and Rents. 
Kárnstaka Agricultural Produce Marketing (Re- 
gulation) Act (27 of 1868) 

——S. 112 (2) — Consultation with State Agri- 
cultural Marketing Board — Constitution of 
market area — ef ‘Marketing Officer seeking 
opinion of Board and not Government — Con- 
sultation held effective as there was substantial 
compliance with requirement of law - 


Kant. 141 B 
—S. 112 


See Rice (Andhra 
(1968), Cl. 2 


— Constitution of Market area 
— Opinion of Board — Opinion recorded be- 
fore representation and'abjections to draft noti- 
fication were received — Not invalid 

Kant 141 C 
—S. 145. — Constitution of Market Area — 
Discretion of State Government — Interference 
in writ jurisdiction aA” Kant 141 A 
Karnataka Cinemas (Regulation) Rules (1971) 
—— See Kamataka General Clauses Act (1899), 
S. 6 Kant 129 
Karnataka General Clauses Act (3 of 1899) 
—— 5. 6 — Application for ‘no objection certi- 
ficate’ pending when Mysore Cinematograph 
Rules, 1946 repealed by Karnataka Cinemas 
Regulation) Rules, 1971 — lication will be 
disposed under the 1971 Rules Kant 129 


Kamataka Land Reforms Act (10 of 1962) 
See under Tenancy Laws. 
Karnataka Municipalities Act (22 of 1964) 
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. Karnataka Municipalities (Guidance ef Off 
Grant of Copies and Miscellaneous x Previsions) 
Rules (1966) ` 
See under Municipalities, - 

Karnataka Rent Control (Amendment) Ordinance 
(8 of 1975) 

See under Houses and Rents. 

(Kerala) Abkari Act- (1 of 1077) 

——S. 28 — Recovery of amomt due — 

Agreement in accordance with Art. 299 of 

Constitution, if a condition precedent — Gran- 
tee under. S. 28 — Status of ` SC 1533 
Land Acquisition Act (1 of 189%). 
.——S. 12 — Award prescribing principles and 
directing computation of compensation — Quan- 
tum protested against — Such award cannot be 
held to have become final after pronouncement 
3 PE . . Orissa 118 G 


—S. 18 Protest against compensation 
amount — Estoppel — Amount accepted with- 
out ` protest — ` Protest raised within three 
months of payment and proceeded with before 
appropriate forum —~ No estoppel or limitation 
arises in such a case Orissa 118 B 


——Ss. 18 and 54 — Reference under S, 18 
—-Disposal of matter on merits — Dismissal 
of proceeding however on technical ground — 
Order is award a o ble under S. 


sion ‘not: maintain: 


——Ss. 18 and 54 — ; against decision 
at Coari under -S. 18 i 

of reference as imitation n 
before .Court — Question as to eerie 
of appeal on ground of invalidity of reference 
cannot be allowed in appeal Punj 205 B 
——S. 18 (2), Proviso (b) — Application for 
reference — Limitation —. Starting point of 
limitation : j 205 A 
——S. 28 — Determination of com tion 
for acquisition of land — Matters’ to taken 
into account — Law laid down in AIR 1972 
SC 1417 and AIR 1959 SC 429 in this respect 


reiterated Punj 205 G 
——S. 23 — ‘Market value’, determination of 
— Exemplars Punj 205 D 


——S. 28 — Market vane — Determination — 
Potential value of land acquired at time of 
notification under S. 4 (1) to be taken into ac- 
count — But a ges due ‘to scheme for 

it is acquired are not to be taken into 
account Punf 205 E 
——S, 25 — Compensation for raiyati land — 
Owner ted com 


18 


——S. 54 — 8ee Ibid, S. i 
. Pat 221, Punj 205 B 


Letters Patent (P, and H.) f 
——Cl, 10 — Point not raised before Single 
— Cannot be allowed to be agitated in 
i Ponf 196 © 
Limitation Act (9 of 1908) 
——-Art. 116 — See Ibid, Art. 195 
Aie Him Pra 41 E 
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Limitation Act came) (contd) 

Arts. 185 and 116 — A mortgaging land 
to B — On failure to pay mortgage money by 
certain date B entitled to take possession ` — 
Mortgage held was. ous mortgage — 
Art. 185 was applicable Him Pra 41 E 


Limitation Act (86 of 1963) 


O. 20, Rr. 7, 6 — Execution of 
pression “when the decree or order 
enforceable” — Meaning of — Date of decree 
Pat 208 A 
——Art. 186 — Execution of decree — Decree 
for realisation of money or ament of cost — 


When enforceable — Time taken pee 
of formal decree cannot be excluded for com- 
muting limitation Pat 208 B 


Madhya Bharat Abolition of Jagirs Act (28 of 


——Ss, 3, 4 — Fixation of cost of manage- 
ment at 10 per cent. from each Jagir — Pro- 


ety Madh Pra 119 B 
mi 4 — See Ibid, S. 8 Madh Pra 119 B 


rr aad of Internal Security Act (26 of 
1971 

See under Public Safety, 

Pee 

——-RRes ipsa loqutur — See Motor Vehicles Act 
(1939), S. OB Goa 43 A 


Mineral Concession Rules (1960) l 
——R. 54 — See Constitution of India, 
SC 1525 

Central Government allowing re- 
vision and directing State Government to grant 
mining lease to the applicant —- Order passed 
in revision is a quasi-judicial — State Govern- 
ment cannot refuse ta implement the raTa 


Mines and Minerals (Regulation and Develop- 

i ore Act (67 of 1957) 

——S. 3 (e) — U. P. Minor Minerals (Conces- 

sion) Rules (1983), Rr. 2 (5) y and 3 — Minor 
minerals — Sand, gravel etc. deposited on lands 

abutting on rivers as a result of fluvial action 

are minor minerals SC 1898 A 


Motor Vehicles Act (4 of 1938) 


——S. 68-C — Adequate particulars not given 
in the EES under S: 68-C — Scheme is not 
valid and is liable to be quashed All 315 
——S. 68-C and S. 68-D — Scheme for nation- 
alising intra-State route — While appro 
scheme Govt. adding note affecting ri Bi 
inter-State operators without hearing 


Ace. held was ineffective Andb Pra 232 
. 68-D — See Ibid, S. 68-C 
Andh Pra 232 
——S§. 68-D (8) — See Ibid, S. 68-E 
Raj 157 A 
— Nationalisation 


—_-Ss. 68-E ahd 68-D $ e 
scheme modified naer. 


an rt undertakin 


persoas should be afforded opportunity 


OF hens in respect of pro modification 
Raj 157 B 
——S. 110-A (1) (b) — Persons entitled to 


apply — Major sans or legal representatives o 


Motor Vehicles Act (contd. 
deceased 


are not from laying a 
claim for com i claimants are the 
beneficiaries the deceased and have suffered 


pecuniary loss on account _of her death 


Goa 43 B 
Pair 110-A ) bj — Persons entitled to 
ack a — of 


a 2 fotor aea 
by perso ceased 
could not be advanced eae hristis 

there is no right of adoption 


— S, 110-A (1 
= 


Goa 43 D 

‘Claim by mother of 
claimant claim 
—- Son could represent the estate of the de- 
ceased claimant as her heir Goa 48 E 
——S. 110-B — ae ence — kee a vehicle, 
while passin figs org down the 
culvert and alling into bs pier — No ex- 
planation given for the accident — Held the 
negligence of the driver was proved — Maxim 
res ipsa loquitur applied in such a case 


. Goa BA 
——S. 110-B — Damages — Instantaneous 
death in motor accident — Damages, calcula- 
ton of Goa 48 C 
——S. 110-B — Interference with award of 
Tribunal Goa 48 F 


——-S. 110-B — Collision between track and 


„fom opposite directions — Jeep 
driver in the circumstances held was negligent 
: Him 38 

MUNICIPALITIES 
~—Bombay Municipal Boroughs Act (18 of 1925) 


——S. 78 (1) (iv) — Octroi tax — ‘For con- 
sumption, use or sale’ — Meaning of — Law 
laid down in Burmah Shell’s case, AIR 1963 
SC 906 governs the present gue youn does not 
require reconsideration — vil Appln. 
No. 163 of 1962, D/- 30-1- 1887 (Ga), ETE 
ean 81 (4), 82 and 84 — Assessment list — 
In order to be effective in levyin tax must be 
authenticated before us o official year for 
which it is prepared, otherwise it would be 
void and inoperative SC 1898 A 
—--S. 82 — See Ibid, S. 81 (4) SC 1898 A 
——S. 84 — See Ibid, S. 81 (4) SC 1398 A 


—Caleutte Municipal Act (88 of 1951) 
~—--S. 165 — See also Ibid, S. ois 


—-—S. 165 — “And” — It mute ies 
as “and/or” Cal 242 D (FB) 


—--S. 168 — See Ibid, S. 253 

Cal 242 C (FB) 
—~S. 176 — See Ibid, S. 253 

Cal 242 C (FB) 
—S. 191 — See Ibid, S. 253 

Cal 242 B (FB) 
~—S, 251 — See Ibid, S. 253 


Cal 242 B (FB) 


, —S, 253 — Debts in respect of consolidated 


rates — Realisation — Corporation’s right to 


enforce whole debt against part of charged 
property — AIR 1 Cal 226, Overruled 
Cal 242 A (FB) 


——Ss. 253, 191 and ae — Recovery of con- 
solidated rate — Right to get declaration of 
charge . Cal 242 B (FB) 
-——Ss, 253, 165, 168 and 176 — Consolidated 
rato — Must relate to either a land without 

building or a land with baildin ing 
242 C (FB) 


Christian law 
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Municipalities (contd.) 
— Karnataka Municipalitles Act (22 of 1964) 


—-—S. 41 — See Constitution of India, Arti- 
cle 227 Kant 180 
_-—S. 806 (1) — See Constitution of India, 
Art, 227 : Kant 180 


—Karnataka Municipalities (Guidance of Offi- 
cers, Grant of Copies and Miscellaneous Pro- 


“sme, visions) Rules (1968) 





R. 89 — Rule 39 is mandatory — Proce- 
dure in respect of lease — Notice of proposal 
‘to grant lease by due publication not given — 
Lease is illegal 3 Kunt 188 


—U. P. Municipalities Act (2 of 1916) 


—-—S. 87-A (9) — Motion of no-confidence — 
Secret voting is not prohibited — rene 





Negotiable Instruments Act (26 of 1881) 
—_§, 4 — See Stamp Duty — Bombay Stam 
Act (1958), S. 2 (c) Bom 234 
Orissa Grama Panchayat Act (1 of 1965) 
See under Panchayats. ; 
Orissa Public Demands Recovery Act 1962 (1 
of 1963) 
——S. 87 — Detention of certificate-debtor in 
civil prison — Order passed on production of 
certificate dlebint under arrest warrant — If and 
when valid Orissa 116 
i PANCHAYATS , 
—Orissa Grama Panchayat Act, 1964 (1 of 1965) 
——S. 72 (1) (b) — Apportionment of income 
of market x Condition precedent Orissa 128 
—Rafjasthan Panchayat Samitis and Zilla Pai- 
shads Act (87 of 1959) 
--—Ss. 39 (1) and (5) and 66 (4) — Meeting 


f nsidering motion of no-confidence in Pra- 
da Stay. of — Government direction stay- 


ing all such meetings on account of 20 points 


economic programme — Held illegal 


Raj 149 


= . 39 (1) and 
8. 66 (4) — See Ibid, S. $9 (1) and ©) ag 





Parsi Marriage and Divorce Act (8 of 1936) 
——S. 40 (1) (a) — Lump’ sum by way of per- 
manent ony — Court has power to grant 
and to hand over or direct the handing over ol 
the money to the wife Bom 
Partnership Act (9 of 1982) 

——S. 16 (a) — Partner’s wife conducting busi- 
ness — Consultation with partner admitted — 
Absence of evidence to show use of partners 


name or partnership rty — Profits derive 
by wife cannot be deemed to be property of 


partnership Punj 200 C 
———Ss. 48, 50 and 52 — Partnership — Dis- 
solution — Settlement of eae ppg 
we e ty econ accounts Pung 900A 
——S. 50 — See Ibid, S. 48 Punj 200 A 
—S. 52 — See Ibid, S. 48 Punj 200 A 


Court Rules 


Patna Hi 
i High Court Rules and Orders. 


See 


Payment .of Bonus Act (21 of 1965) 

Pre. and Ss. 17 and 84 — Act deals only 
with profit bonus and connected matters —7+ 
Customary bonus is not annihilated SC 1455 A 





——S. 17 — See Ibid, Pre. SC 1455 A 
——S. 34 — See Ibid, Pre. SC 1455 A 
Penal Code (45 of 1860) _ 

—5. 34 — See Ibid, S. 302 SC 1587 


——S. 57 — Sentence for life — Whether can 

be treated as one for 20 years — Criminal Ort 

ginal n 61-M of 1971, D/- 18-5-1971 (Punj), 
eve 


SC 1552 A 
——S. 161 


— Prevention of Corruption Act 


_ (1947), S. 5 (1) (a) read with S. 5 (2) — Vital 


art of prosecution case disbelieved by High 

urt — Order for conviction passed by trial 
Court, held, could not be affirmed. 1971 Cri 
LJ 1615 (Delhi), Reversed SC 1489 


——S. 161 — Offence under -— Essential in- 





gredients SC 1497 B 
—Ss. 299, 300 Thirdly, 804, 802 — Ingre- 
dients of offence under S. 299 — Act of ac 


cused falling under S. 299 (b) — S. 300 Third- 
ly, if attracted — Offence held would fall under 
First Part of S. 304 and not under S. 302 

SC 1519 B 
—S. 300, Thirdly — See Ibid, S. 290 

SC 1519 B 
—S. 802 — See Ibid, S. 299 SC 1519 B 
— $s. 802/84 and 325 — Death of victim -~ 
Common intention to cause death not proved ` 
— Conviction of accused under S. 302/34 ak 


tered to one under S, 325/34 SC 1587 
——S. 804 — See Ibid, S. 299 SC 1519 B 
——S, 825 — See Ibid, S. 302 ` SC 1587 
—S. 890 — Robbery — Hurt caused to em 
able theft attracts the section SC 1480 
Precedents 

— Binding nature SC 1455 B 
——Judicial consistency SC 1441 B 


Presidency Towns Insolvency Act (3 of 1909) 
——S. 7, Proviso —- Object of — Application 
by Official Assignee without following proce- 
dure under S. 36 Mad 222 A 
Prevention of Corruption Act (2 of 1947) 
——S. 4 (1) — Presumption under — Rebuttal 
— Onus w oof ; SC 1497 A 
——S. 5 (1) (d) read with S. 5 (2) — See 
Penal Code (1860), S. 161 SC 1489 
Prevention of Food Adulteration Rules (1955) 


——R. A.17.06 — ` Mustard-oil whether 
includes toria oil Sc 1560 


Provincial Small Cause Courts Act (9 of 1887) 
——S. 25 — See Soldiers (Litigation) Act 
(1925), S. 10 Bom 249 A 
PUBLIC SAFETY 
ae of Internal Security Act (26 of 


—S. 3 — Detention order accompanied with 
a declaration made under S. 16 (a) (8) — 
Validity Ker 94 A 





Punjab Civil Service Rules 


—Vol. 2, R. 5.82 (c) — Retirement of ser 
vant after 55 years — Notice of three months 
— Government can _ retire’ by giving three 
months’ salary and allowances in Heu of three 
months’ natice SC 1428 
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Punjab Land Revenue Act (17 of . 1887) 
——§. 84 — See Evidence Act (1872), S. 35 
Him Pra 41 D 


Punjab University Calendar (1973) 
See under Education, 


Railways Act (9 of 1890) 
~—-——S. 78 — Suit for recovery of money on. ac- 
te oi non dolia of connait Toa 
ence o way employees — Proof — Onus 
4 ? SC i414 A 
~S. 78 — Suit for recovery of money on ac- 
ple of non-delivery of consignments —— Dama- 
-— Decree awarding plaintiff contract price 


or goods — Valid SC 1414 B 

Rajasthan Foodgrains (Prevention of Hoarding) 
eee Order (1878) 

Para, 3, Cl. 4-4 — Validity — CL 4A is 


saps as offending Art. 801 of Constitu- 
tion Raj 151 A 


Rajasthan Panchayat Samitis and Zilla Pari- 
shads Act (87 TF 1959) 


See under Panchayats. 

Rajasthan Premises (Control of Rent and Evic- 
tion) Act (17 of 1950) 
See under Houses and Rents, 

Registration Act (16 of 1808) 

9, 18 — See Ton 


Reforms (Fixation of C e Area and Acquisi- 
tion of Surplus Tao r Men hye 8 Pat 198 
—r—S, 59 See Ibi 


— Oa Pra 41 B 
S8, 60 (2) and s Endorsements by Re- 
rt i 
gistrar on mortgage Frag pon ee 
Reserve Bank of India Act (2 of 1934) 
——S, 2 (b-vili} —. See Co-operative Societies 
— hes Co-operative Societies Rules (1965), 
R. 32 Guj 105 C 
~S. § — See Co-operative Societies — Guja- 
rat Co-operative Societies Rules (1965), R. 
Guj Roe Cc 
aa 10 — See a eh Soret 065), 
arat Co-operative ieties es A 
Rs ` Guj 105 C 


eA (Andhra Pradesh) Price Control Order 
(1963) 


—-—Cl. 2 — Rice (Andhra Pradesh) Price Con- 
trol (Third Amendment) Order (1964), Cl. 2 — 
Rice supplied by M to State Govemment 
before Amendment Order an nd ploy pa paid ies the 


rate d PA beppe 
e alk ¥ rate under Petree 
Order 


sc 1471 

Rice (Andhra Pradesh) Price Control (Third 
Amendment) Order (1964) 

~——-(l. 2 — See Rice (Andhra Pradesh) Price 


Control Gida (1963), Cl. 2 SC 1471 


Sale of Goods Act (8 of 1930) 


S. 20 — Passing of property in goods — 
Financial guarantee for opening letter of credit 

— Agreement to sell goods to guarantor — 
Guarantor whether becomes owner of Bayr 


SALES TAX 


—A, P. General Sales Tax Act (6 of 1957) 


Sch, 1, Entry No. oes known 
as “Cinema Aro Car fall un entry 
No. 4 sc 1418 


Laws — Bihar Land 


Sales Tax (contd.) 

—Bengal Finance (Sales Tax) Act (6 of 1941) 
——Ss. 14 and 20 (8) — Bengal Firean (Sales 
Tax) Rules, R. 80-A — Inquiry by Commercial 


Tax Officer and rt submitted — Revision 
before Additional mmissioner — Latter if 
can rely on report in deciding a Kien 


——S. 20 (8) — See also Ibid, S. is 
SC 1545 B 


——S. 20 (8) — Scope and extent of revisional 
power of Commissioner of Commercial Taxes — 
Can reassess gross turnover of petitioner by tak- 
ing additional material into Rear 


545 A 
-—Bengal Finance (Sales Tax) Rules Sol 
——R. 80-A — See Sales Tax — Bengal Fiu- 
ance (Sales Tax) Act (1941), S. 14 
C 1545 B 


—Central Sales Tax Act (74 of 1956) 


——-Ss, 14 (vi) and 15 — ‘Oil seeds’ — Dhania 
cathe oh ion, Sam, eat 
o an e ‘enugreek) are 
oil seeds Piling oe 14 F SC 1561 
—-~-S. 15 — See Ibid, A 14 (vi SC 1561 


me Nadu General Sales Tax Act (1 of 
man sent Soe Item 21 — Sale of che- 
pa Chemical mixtures prepared 
e ie chemical fertilisers — Ex- 
anc om tax cannot be claimed 


SC 1487 
——Sch, I, Item 21 — See Ibid, S. 8 
f SC 1437 





Sea Customs Act (8 of 1878) 
—-—S, 167 (8) — See Constitution of India, 
Art. 226 SC 1408 C 


Soldiers (Litigation) Act (4 of 1925) 
——S. 2 (d) — See Ibid, S, 10 
Bom 249 A 


———Ss. 10 and 2 (d) — Ex parte decree against 
AA — aa to set aside — Defendant 
e was serving under special con- 

. Decree set aside — 
Bom 249 A 


idon on date of suit — 
No error of jurisdiction 
Specific Relief Act (1 of 1877) ` 
——Ss, 16, 17 — Pat, of contract of sale, if, 
and when "specifically enf orceable 
Gauhati 58 B 


——S. 17 — See Ibid; S. 16 Gauhati 58 B 


Specific Relef Act (47 of 1963) 


——S. 19 — Specific performance of contract 

to sell by A toC Oe o elite 
the property to B. who had notice of prior con 
tract — Suit by C against A and B — Relief 


Gauhati 58 © 
——S. 19 (b) — Contract to sell by A to B 
— A selling the to C and D — Ri 
of B to specific ormance — Nature 
cree to be Orissa 113 A 
——S. 34 — Suit for mere declaration of title 
— Mai Cal 288 B 
——S. 41 (b) — on aS Duty exer- 
ae pores Gee M tra Co-operative 


Societies Act is not a Court Subordinate. to 


Small Cause Court Bom 238 
STAMP DUTY 

—Bombay Stamp Act (60 of 1958) 

——S. 2 (c) — Document though styled as 


promissory note duly attested by witnesses and 
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Stamp Duty — Bombay Stamp Act (contd.) 
executant obliging himself to ay the amount 
within stipulated time — Whether. a bond 

ee Bom 234 A 


——Ss, 34, 38 — Ambit of S. 34 — Impound- 
ing of dacument — Refund of penalty — Who 
can order ` ` Bom 2% B 


—S. 38 — See Ibid, S. 34 Bom 234 B 





Succession Act (39 of 1925) 
——S. 263 — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Celing Area and Ac- 
quisition of Surplus Land) Act (i963), S. 8 EA 
Pat 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (18 of 1960) 
See under Houses and Rents. 
Tamil Nadu Cinemas (Regulation) Rules (1957) 
R. ae art and (83) — Words “generally 
used” in 3) — of — The words 
mean aS y used by the public — They 
exclude routes not in much use — Even new 
routes to be consi Mad 209 


Tamil Nadu Court-fees and Suits Valuation Act 
(14 of 1855) 
See ‘under Court-fees and Suits Valuations, 
Tamil Nadu General Sales Tax Act (1 of 1959) 
See under Sales Tax, 


TENANCY LAWS 


—Bihar Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act, (1961) 
(12 of 1862) 

——Ss. 3, 16 (2) (iii) — No pepe or letters 

af Administrati be ted i 


ot 
unregistered “will” even Poush the. wills are 
not company i pea under Registration 
Act — State Act over Central Act 


Pat 193 
——S. 16 (2) üii) — See Ibid, S. 3 Pat 198 
and A ainal Lands 





—Bembay Tenancy gric 
(Vidarbha Bigo Act (99 of 1958) 
. 100 — oei ar ae) Bom 236 
——S. 124 — “ee Ibid, S. 182 (2) 
Bom 2386 


——Ss, 182 (2), 100 and 124 — Effect of sav- 
ings S. 182 2) — Suits „poeding on date. ot 


ceming into ferce of the Act are saved 
— Amendments of Ss. 100 and 4 124 have to be 
read subject to S. 182 (2)°— A reference in a 
suit ‘on the date Act comes ia force 


is untenable Bom 236 


—Calcutita Thika Tenancy Act (2 of 1949) 
—Ss, 3 (2), (8) and (4) and 5 (2) —— Order 
under S. 5 (2) for eviction of tenant from en- 
tire suit premises on ground of landlord’s re- 
uirements fer business — Order held not bad 
r non-compliance with S. 3 (2), (8) and (4) 
Cal 234 F 


=—S. 4 — See Ibid, S. 5 Cal 234, A, B, C 


——Ss. 5, 4 — Order of Controller directing ` 


payment af compensation as determined by En- 
Commissi di 


gineer oner — Cal 234 A 
——Ss, 5, 4 — Application under S. 
Notice — Cal 234 B 


—Ss, 5, 4 — penn fa aaun of ten- 
t under S. 5 — Notice — Notice 
paR stünicas could not be held to be invalid 


ieee of non-compliance ii 5. Gat as S 
: — Ibid, S. 3 (2), (3 
ai 5 (2) Seo Ibid, ) ol and 


Tenancy Laws (contd. 
Karnataka Land Reforms Act (10 of 1962) - 
~S. 48-A — See Ibid, S. 116 (2) 


t 181 B 
——S, 91 S) see edie by: Komaki T 
81 of 1974 licability Kant 181 A 


oes 118 @) an 48-A —~ Scope ge 


Kant 18 
—M. B. Abolition of Jagirs Act (28 of 1951) 
——S. 29 — Appeal under — New plea — 
Raising of — Permissibility — Constructive res 
judicata — Principles of — “Applicability 
Madh Pra 119 A 

—U, P. Zemindari Abolition and Land Reforms 

Act A of 1951) 
——S. 20 (b) (H) — See 

(1) Civil P. C. (1908), S. 100 SC 1485 A 

(2) Evidence Act (1872), S. 35 SC 1485 B 


—West Bengal Land Reforms Act (10 of 1956) 


——Ss. 18 and 21 — Question whether a per- 
son is a or not — Jurisdiction of 
Bhagchas cer to decide — Decision of Bhag- 
chas omas if and when can be challenged in 


Cal 255 B 
owe Bl seo Ibid, S. 18 





Tort 


——Negligence -~+ See Motor Vehicles Act 
(1939), S. 110-B Goa 43 C 
———Action in detinue — What is — Measure 
of damages Madh Pra 125 


Trouta of Property Act (4 of 1882) 


fo 6 Ee fixed to the earth — 
Not necessarily immovable Mad 215 A 
——S, 45, Second Para — rty 
in the joint names of insolvent and his wife 


— No evidence as to the source of purchase 
money — S, 45, second para applies ; 
` Mad 222 B 
——S, 58 — See Houses and Rents — Bihar 


polne (Lease, Rent and Eviction) Control 
1847, S. 2 (d) Pat 212 A 
58 (g) — See Limitation Act oie 

Art. 185 | Him Pra 41 E 


—S. Municipalities — Calcutta 
Municipal Act ass, S. 253 Cal 242 A (FB) 
——Ss, 62 and 111 — Premises in possession 
of tenant AE to him — Possession to re- 
main with mortgagee and no interest to be 
paid — Period of redemption fixed for 10 years 
—- Tenancy if extinguished SC 1565 
——S. 100 — See Municipalities — Calcutta 
Munio Act (1951), S. 258 Cal 242 A (FB) 

. 106 — See T m — Calcutta 


ont aoe Act (1949), S. Cal 234 C 
——S. 107 — See also woe and Phrases — 
Word “renew” Mad 194 B 


——Ss. 107 and 116 — Lease for term exceed- 
ing one year — Option clause for renewal — 
Original lease created by instrument 
— Renewed lease can be made saly} re 
tered instrument 

——S, 111 — See Ibid, S. 62 MaS 1565 
——S. 116 — See Ibid, S. 107 Mad 194 A 


U. P. Higher Judicial Service Rules (1953) 
——R. 20 — See Constitution of India, Arti- 
cle 308, Proviso SC 1488 


U. P. are Minerals (Coceani Rules (1963) 
(5) See Mines and Minerals 
Development) “Act ae S. aan 


—_—R. nee 


Gleeson 
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U. P. Minor Minerals (Concession) Rules (contd.) 
——~R. 3 — See Mines and Minerals (Regula- 

} Hon and Development) Act (1957), S. 3 (e) 
SC 1898 A 


——R. 67 — Auction of right to conduct min- 
ing operation — Compensation to owner of 
land — Considerations sc 1893 B 


U. P, Municipalities Act (2 of 1916) 
See under Municipalities. 


U. P. (Tem Control of Rent and Eviction 
Act (8 of 1947 


See Houses and Rents. 


U. P. Urban Buildings (Regulation 
Rent and Eviction) Act (13 of- 1872) 
See under Houses and Rents, 


U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) 
See under Tenancy Laws. 


of Letting, 


——S. 8 — Contract rate of interest — Inter- 


Usurious Loans Act (10 of 1918) 
est if usurious —- Principles te decide 


Mad 215 B 
Wealth Tax Act (27 of mD 
——S. 2 (m) — See Ibid, 5. SC 1492 
——Ss. 8 and 2 2 (m) — Livbikty to wealth-tax 
— “Net wealth” -—~- Meaning —- Property of 
Hindu male governed by Dayabhaga School 
not assessable jointly in the status of Hindu 
undivided family after his death SC 1492 = 
West Bengal Land Reforms Act (1 of 1858) 
See under Tenancy Laws. 

Words and Phrases 

——“Post-graduate training” — See Drugs and 
Cosmetics Rules (1945); R. 49 Tä "sC 1404 A 
——“Quorum” — o Educa — Punjab 


tion 
University Calendar (1973), Vol. I, on I, 
Regn. 31 C 1441 A 
——Word “renew” in relation to Boe of lease 
— Word means to F period a new or to grant or 
give a lense for fres Mad 194 B 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM 
IN A. L R. 1976 JULY’ 


Diss. = seis from in; Not F. Not Followed in; 
Over. = Overruled in; Rover. : = Reversed in 
AIR 1954 au 672 — Over, AIR 1976 (1975) W, P. No. 3962 & 1972, Di 21-1-1975 
SC 1508 A. (Mad) — Revers, aan 1976 C 1550. 
AIR 1962 All 515 — Over. AIR 1976 All PATN 
290 A AIR 1938 .Pat 468 = 


Decision ‘of Allahabad High Court, D/- 

-1967 — Revers. AIR 1976 SC 1503 `A. 

(1970) S. A. Nos, 267 and 268 of 1962, D/- 
oone (Al) — Revers. AIR 1976 SC 


Fiat II 405 — Over 
AIR 1958 Cal 675.— Partly aver. AIR 1976 
SC 1503 'A, 
DELHI 


1971 - Cri LJ 1615 (Delhi) — 
1976 SC cae 
GUJARAT 
(1 No. 163 of 1962, D/- 
sa! font Toer (Guj — Bevers. AIR 19790 


(1968) S. A. Nos. 706 and 707 of 1968 ow 
— Revers. AIR 1976 Guj 111. 


KERALA 
AIR 1960 Ker 222 (Pt. A) = 1050 Ker LJ 
1072 — Diss, AIR 1976 Andh Pra 23 


MADHYA PRADESH 
A. No. 68 of 1973, D/- 26-8- 
) — Revers. AIR 1976 


1476. 
as7®) L L. P. A No. 14 of 1975, D/- 24-10- 
975 (Madh Pra) — Revers. AIR 1876 


sC 1476, 
MADRAS 


G87) aD S. No. 


— Bevers. AIR 1976. Mad 211 A. 


Revers. AR 


AB 
“an te a UB 


111 of 1968; D/- 5-1-1078 AIR 


T ‘Pat LT ia 
976 119. 119 :— Diss, 


AIR 1980 Pat Sot om 
at 821 = 184 In ~r i 
AIR ate Orissa 119. aces 
Pat 405 22 Pat Diss. 
AIR 1976 Orissa 119. Paii 
AIR. 1955 Pat 357 = 
no ee 


AIR 1960 Pat 485 — — Held no longer f 
in view of AIR 1871 SC 310. 
Pat 212.A. 0: AIR: 1979 
AIR 1963 Pat 54 = ILR 40 Pat 527 — Diss, 


AIR 1976 Delbi at D. 
AIR 1968 Pat 222 


Revers. 


AIR 1976 


Over. AIR 1976 


SC 1503 
(1971) Criminal Original No. 61-M of 1971, D/- 
ee A Pueh — Bevers. AIR 1976 Eh 


hen tee a S D R 
SC Mai a S FB) — Revers, AIR 1970 
ee aaa — Over. AIR 1976 SC 


1957 146 — 
sc 1508 A, 4 - Partly ‘over. AIB 1976 


' ERRATA ee 


AIR iis S. C. 888 e, Man 
Page 800, Col.. l, Para. 3, Line 12. 
For “the year pig read “the year 1957”. 
A.-L R. 1976 S. C. 1207 (June 


} 
1) At Pasa CoL 2, Lines l- ‘read: 
(oe AF adenina, 


« ATR 1976 S. C. 1185 (June 
ane land 3, reo S! 484 for 


6 (June) Subject Index 
saat’, Col k Lines 27 and 29 read S. 484 


16 All India Reporter, 1976 July 


ALR. PUBLICATIONS 
j By 


CHITALEY & RAO 
BOOKS | Under Prins 
~ 1, CODE OF CRIMINAL PROCEDURE, 1973 Tth 1974 Edn. - 
In 4 Volumes Vols. I to III already despatched, 


Vol. IV under despatch. 
‘2, QUINQUENNIAL DIGEST, (1966-1970) (Reprint Edition). 
(Civil, Criminal & Revenue) Vols. J, II & III already despatched. 
In 5 Volumes 
~ Ready for Despatoh i 
4, FIFTEEN YEARS’ DIGEST (1951 to 1965) (Includes also eases 
of 1950) (Civil, Criminal Æ Revenue) (in 14 Volumes.) 
2; A. L R. MANUAL, 3rd Edn., in 22 Volumes, 
Vols. 1 to 22 already despatched. 
Vols. 16 to 18 under Reprint. 
3. PENAL CODE, 2nd 1974 Edn. In 4 Volumes 
Vols. I & II under Reprint. 


‘Forthcoming Publications - ‘ 
1. QUINQUENNIAL DIGEST (1971-1975) 

(Civil, Revenue & Criminai) (in 5 Volumes) 
Vol. I Ready this month 

(In 7 Volumes) 


(in 2 Volumes) 
Volume I in Press. 


2, CRIMINAL DIGEST, (1950-1975) 
3. LIMITATION ACT, 1963 (5th Edn) 


JOURNALS: 
ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL 
LABOUR & INDUSTRIAL CASES 
TAXATION LAW REPORTS 


A. L R. Back sets (only available sets) 
Cr. L. J. Back sets (only available sets) 
L. L C. Back year sets. 

a L. R. Back year sets, 


Quotations On request, 
. Sales Manager, 


All India Reporter Ltd., 
- (Post Box No. 209) NAGPUR 13, 


Supply will be made subject to previous engagements, 
Money payable at Nagpur. 


—S 


————————— 
NOT S VATLABIE FROM ANY BOOASELLER 





AIR 19768C 


ATR, 


a393- 


1398 


3404 
2408 © 


1414 
1418 


Other Journals 


oes 


1976 U J (8C) 376 


“1876 U 3 (80) 328 


87 8 T O 878 


` (1978) 2 80.0 278 


1421 
1428 


1430. 


9438 
1487 


441 
1448 
1449 
1455 


1471 


1474 
1476 
1482 


1485 
1489 
1493 
1497 
1508 
1519 
1525 
1627 
1588 
1587 


154l 


25465 
1552 
1559 
1580 
1561 
1565 


ATR 
ATR 


1978 800 
i (Tax) 184 


1976 Lab I O 782 
(1978) 1 80 
_WR407 
1976 Cri L B 
(BC) 176 
1976 U J (80) 371 


1976 U J (SO) 897 
87 S T C 522 


oon 


49F IR 15 
82 Fac L R 391 
1976 U J (SC) 867 


(1978) 2 AL 
L B 874 


... 


108 I T R586 


v. 
aoe 
e.. 


1978 U J (B0) 398 
1978 800, 

(Ori) 237 
(1976) 2800 117 
1976 All Ori © 27 
(1976) 1 8 C O 584 
1976 SCC. 

(Ori) 102 


oe 
oe 


a 


87 8 T 0 588 
1976 U J (80) 389 


1976 Allahabad 


Other Journals 


290F B1976 All W O 28 


313° 


B15 
818 


319 


(1978) 2 All 

LR 128 
1976 All WO 181 
1978 Ali WO 146 
(2978) 2 All 

L R 128 
1976 All WO 281 
1976 All WC 119 


a 


1976 Indexes 2/(1) 


” COMPARATIVE TABLE 
` (10-6-1976 ) 
4976 JULY 
All India Reporter = Other Journals 
AIR 1976 Karnataka} AIN 1976.Madras 


_ AIR 1976. 
Andhra Pradesh | 
ATR Other Journals 
926 (1978) 1 Andh 
Pra L J (HG) 148 
282 (1975) 2 Andh 
: W &B 362 
288 (1975) 2 Andh Pra 
L J (H0) 858 
(1976) 1 Andh 
W EK 250° 


AIR 1976 Bombay 


AIR Other Journals 
226 pom 

288 oes 
234 
286 
287 
241 
246 
249 eae 
251 1976 Mah L J 101 


AIR 1976 Calcutta 


ATR Other Journals 
229 
234 


288 
242(FB) a 
255 (1976) 1 Oal 

L J 415 


s.. 


1976 Mah L J 821 


ss. 


80 Oal W N 677 


see 


AIR 1976 Delhi 
AIR Other Journals 
195 ore 
202 
207 


AIR 1976 Gauhati 


ee 


AIR Other Journals 

54 $ 

58 ose 

AIR 1976 Goa 

ATR- Other Journals 

38 oe 

39 xe 

42 e.. 

4B zs 

46 oe 

48 - nee 

AIR 1976 Gujarat 

AIR Other Journals 
98 es 
105 18 Guj L R 1058 
111 18 Guj L R 877 
AIR 1976 Him Pra 
AIR Other Journala 
34FB eee 

88 1978407348 

83 -> ósa 

41 Sis 

AIR 1976 J & K 

AIR Other Journals 
49 1976 Kash L J 61 
51FB aes 


-| 205 


AIR 
129 


Other Journals 
(1978) 1 Kant 
» ‘LJ 100 


(1875) 2 Kant 
LJ 899 


ILB (1978) 
Kant 108 
(1975) 2 Kant 
L J 483 


180 


181 


ILR (1875) 
Kant 1911 
(1978) 2 Kant 
LJ 155 
1975 Ren O R 684 
TOR (1975) 
Kant 1569 
1975 Ren O J 620 
(1975) 2 Kant 
L J 140 
ILR (1975) 
Kant 1980 
(1976) 1 Kant 
LJ 80 
ILR (1976) 
Kaut 100 
(1975) 3 Kaut 
LJ 464 
(1976) 1 Kant 
LJ 128 


(1976) L Berv 
LR 

(1976) 1 Lab 
LN 


134 


138 


141 
144 


880 


AIR 1976 Kerala 

ATR Other Journals 
86F BILE (1975) 2 

Ker 518 

1975 Ker L T 797 


89F BILR (1975) 2 
Ker 531 
1975 Ker L T 792 
92 eee 
94 ; 


AIR 1976 Madh Pra 


AIR Other Journals 
119 1975 M P L J 822 
1975 Jab L J 887 
128 1976 Jab L J 101 
1976 M P L J 1132 
125 1978MPLJ75 
126 1978MPLI91 
AIR 1976 Madras 
AIR Other Journals 
194 893 Mati LW 19 
(1976) 1 Mad 
LI115 
(1976) 1 Mad 
L J 128 
83 Mad LW 81 
208 (1876) 1 Mad 
- LJB 
209 ose 
211 88 Mad L W 86 
(1978) 1 Mad 
L J 256 
oo A 


ATR Other Journals 
914 (1975) 1 Mad > 
2a’ L J 358 
88 Mad L W 791 
1978 AL Serv 
. Rep 49 
15 -(1975) 2 Mad 
LJ 481 
89 Mad L W 100 
222 88 Mad L W 788 
2324  89Mad L W55 
(1976) 1 Mad 
: L J 264 
AIR 1976 Orissa 
AIR Other Journals 
118 41 Cut LT 1835 
TUR (1976) Ont 144 
1160-441 Out L T 1315 
(1976) 2 Cut 
W R849 
118 420uat LT17 
(1975) 2 Out 
W R899 
119 sia 
122 (1976) 1 Gut 
W B50 
136 eo 
12g ILR (1975) 
Out 1329 
AIR 1976 Patna 
ATR Other Journala 
193 1976 BBO J 
(HO) 27 
195 I975 BBO 494 
"i -1976 B L J RBS 
198 ses 
206 1976 BBOT 
(HO) 147 
208 1978 BBOT 
(HO) 124 
212 1976 Pat L JR 62 
215 ace 
217 1975 BBO J728 
221 1976 BBO J 677 
228 «1976 BBO J 7388 
AIR 1976 Punjab 
AIR Other Journals 
196 78 Pon Lb R77 
1978 Rev L B 198 
200 78 Pun LR 56 
205 1976 RevL B 41 
215FB Pe 
AIR 1976 Rajasthan 
AIR Other Journals 
149 «1975 W L N 790 
© 1976 Baj L W 137 
151 1975 WON 821 
1976 Raj L W 79 
158 1975 W LN 652 
- 1976 Raj L W 460 
1976 Hindu 
LR10o1 
157 eo 
160 1975 W LN 517 


1975 Raj L W 496 
1976 Ren O J 259 
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Tripathis Current Publications 


Rs, 
AGRAWALA, R. K. (Mrs.): Matrimonial Remedies Under Hindu Law. 1974 40.00 
AGRAWALA, S. K.: Aircraft Hijacking & International Law. 1973 80.00 
AGRAWALA, S, K.: (Ed.) Legal Education in India, Problems & Perspectives. 1978 45.00 
BAKSHI, P. M.: Introduction to Legislative Drafting, 2nd Edn. 1972 15,00: 
BENTHAM: Theory of Legislation, 1975 50.00 
=~ CHAWLA, A. K.: Constitutional Study of Sales Tax Legislation in India 1978 25.00 
CHOPRA, D. S,: Law Relating to Provident Funds. 1974 45,00 
CHOPRA, D. S.: The Payment of Bonus Act, 1965, 1973 40.00 
DALAL, J. H.: Bombey Rents, Hotel & Lodging House Rates (Control) Act, 
1947 4th Edn. 1969 with suppl. of 1976 60.00 
DALAL, J. H.: “Law Relating to Protected Licensees’? with suppl, to 
" Bombay Rent Act ”. 1976 30.00 
DESAI, K. (Mrs.): Indian Law of Marriage & Divorce, 2nd Edn, 1972 40.00 
DHAGAMWAR, V., (Kum.): Law, Power & Justice. 1974 35.00 
GAUR, K. D.: Criminal Law; Cases & Materials. 1975 50.00 
GUPTE, S. V.: Hindu Law of Marriage, 2nd Edn. (Ready April). 1976 45.00 
GUPTE, S. V ; Hindu Law of Succession, 2nd Edn. 1972 40.00 
GUPTE, S, V,; Hindu Law of Adoption, Maintenance, Minority & Guardianship. 1970 85.00 
INDIAN LAW INSTITUTE: Services under the State. 1974 50.00 
Contractual Remedies in Asian Countries. ` 1975 5000- 
Constitutional Developments since Independence. 1975 75.00- 
THA, G.: Judicial Review of Legislative Acts. 1974 450¢ 
KABLY & MARKANDEYA: The Customs Act, 1962. 1974 69.00 
KARMALI, A. E.: International Commercial Arbitration. 1975 55.00 
KARMALI, A. E.: Law of Ownership Flats & Apartments, 2nd Edn, 1972 40.00 
KATJU, M.: Domestic Enguiry. 1875 40.00 
KOTHARI, G. M.: Standing Orders. 1976 65.00 
KOTHARI, G, M.: Labour Demands & Their Adjudications, Vol. I. 1972 45.00 
KUMAR, D.: Handbook on Taxation of Individuals, 1973 with Suppl. of 1976 50.00 
KUMAR, D.: Anatcmy of Amendments to Direct Taxes Acts (Companion Volume 
to Handbook on Taxation of Individuals,” 1973). 1976 25.00 
MAHESH CHANDRA: Industrial Jurisprudence. 1976 25.0% 
MAHESH CHANDRA: Gratuity Law in India. 1973 25.00 
MAHESH CHANDRA: Commentary on Payment of Wages Act, 1969. 1972 30.00 
MAHMOOD, T.: An Indian Civil Code & Islamic Law. 1976 25.00 
MAHMOOD, T.: (Ed.): Family Law & Social Change (Fyzee Comm. Vol.) 187% 30.00" 
MAJMUNDAR, P.: An Anatomy of Peaceful Industrial Relations. 1973 $0.00 
MALHOTRA. O, P.: Law of Industrial Disputes, 2nd Ed. 2 Vols. 1973 180.00 
MAXWELL’S : Interpretation of Statutes. . 1969 45.00 
MERCHANT, B, B.: Monopoly Laws. A comparative Study: India & U. S. A. 1976 30.00 
MERILLAT, H, C. L.: Lard and Censtitution in India. 1970 50.00 
MULLA, D. F.: Principles of Hindu Law, 14th Edn. 1974 45.00 
MULLA, D. F.: Transter of Property Act, 5th Edn. by A. Setalwad. ; 1973 55.00 
MULLA, D. F.: Indian Registration Act. 8th Edn. by A. K. Sarkar. 1973 30.00 
MULLA, D. F.: Civil Procedure Coce, 10th Edn. . 1972 40.007 
PACHAURI, P, S.: Law of Parliamentary Privileges in U. K. & India. 1971 45.00 
PANDIA, R. H.: Principles of Mercantile Law, Sth Edn. 1976 40,00 
PARTHASARATHY, M. S.: Cheques in Law & Practice, 2nd Edn. 1972 35.00 
POLLOCK & MULLA : Indian Contract & Specific Relief Acts. 9th Edn, 1972 70.00~ 
RAMAMOORTHY. R.: Law of Malicious Prosecution & Defamation. 1976 45.00 
RAMASWAMY IYER, Law of Torts, 7th Edn. 1975 55.00 - 
RAO & RAO. Criminal Trial, 8rd Edn. 1973 with Suppl. 1974 45.00 
SATHE. S, P.: Administrative Law, 2nd Edn. 1974 80.00 
SAYEED. S. M.: lhe Committees of U. P. Legislature. 1973 45.00" 
SEERVAI, H. M.: Constitutional Law of India, 2nd Edn. in 2 Vols. 1976 125.00: 
SHAH, J. H. (Mrs.): Studies in Criminology Probation Services in India. 1973 25,00 
SHARMA, B. R.: Firearms in Criminal Investigation & Trials. 1976 = 40,00" 
SHARMA, O. P.: Military Law in India. 1973 35.00: 
SHAVAKSHA, K. S.: Indian Trade & Merchandise Marks Act, 2nd Edn. T ance 


SINGHVI, L. M. (Ed.); Law & Poverty Cases & Materials. ; 
SOONAVALA, J. K.: Supreme Court on Criminal Law, 2 Vols. 2nd Edn. 1969 100.00- 


SWaRUP. J.: Human Rights & Fundamental Freedoms (T. L. L.) 1975 55.00 
TRIPATHI, P. K.: Spotlights on Constitutional Interpretation. 1972 40.00: 
VARMA, B, R.: Law of Contempt in India. 1974 30.00, 


ooo a eatin 
N. M. TRIPATHI PRIVATE LTD., 
4164, Samaldas Gandhi Marg, BOM BAY.~2. 


. Aur Inpra Ruporrser, 1976 Jour ` "4g 





J. P. 
BHATNAGAR 


H, GUPTA 


Dr. K.B. 
BHATNAGAR 


P. C. GOYAL 


SAMPATH 
AYENGER, 
. AC. 


V, P. VERMA 


5. P, PAHWA 


iP. C, GOYAL 


P. C. GOYAL 


Dr. K B. 
BHATNAGAR 


M.N, 
"MUKHERJEE 
H. V. VASA 
S. P. PAHWA 
T. P. 
‘MUKHERJEE 
O.P. CHOPRA 
GL, A. 


Budget Editions (1976-77) 


INCOME TAX ACT, Amended to-date including the Finance 

Act, 1976.77 incorporated at proper places accurately. Fine 
Paper——Printing—Plastie Jacket 1976-77 Rs, 25.00 Post Free 
INCOME T RULES 

The only up-to-dete Book incorporating all amendments to-date 

(i.e. April, 1878) at proper places, Lovely printing & paper— 

Plastic Jacket. i 1976.77 Rs, 22.00 Post Free 
Two Acts “ 
(i) WEALTH TAX ACT with Rules & Forms 

(ii) GIFT TAX ACT with Rules & Forms A 
Amended to-date including the Finance Act, 1976.77 at proper 

places. Superior Printing & Paper—Plastic Jacket. 1976.77 Rs, 18.00 Post Free 
ALL INDIA TAXATION MANUAL 

The most indispensable book for every Tax Practitioner, A 

compendium on Direct Tax Laws (i. e. Income Tax Act, 

Income Tax Rules, Wealth Tax Act, Wealth Tax Rules, Gift 

Tax Act, Gift Tax Rules, Companies Profits Sur Tax Act, 

Companies Profits Sur Tax Rules, Estate Duty Act, with Rules) 

which has been drastically amended by the Taxation Laws 

Amendment Act, 1975 and the Finance Act, 1976.77. Every 

amendment incorporated at proper places, most accurately. 

WITH MANY MORE USEFUL ACTS — PRINTING PAPER Price 

— GET UP — HIGH CLASS 1976 18th Ed, Rs, 85.00 
MANUAL OF COMPANY RULES & FORMS 
The Company Rules and Forms framed under the Companies 

Act, 1956 and consolidated at one book. (Amended up-to April, 

1976) - 1976 Rs, 40,00 
DIGEST OF INCOME TAX CASES (from 1933 — April 1976) 

(In three vols.) A book worth weighing in Gold. (Reserve Price 
your set in advance). 1976 May 5th Ed. Rs, 165.00 


approx, per set. 
REJECTION OF ACCOUNTS & ESTIMATION OF PROFITS 
The only book of its kind, which explains in a very simple 
language this mest difficult Branch of Tax. Laws. Case Law Price 
cited up-to-date 1976 April Rs. 30.08 
THREE NEW TAXES 
A classic in Taxation Laws — A Treatise that needs no intro- Price 
duction (in 2 Vols.) 4th Edn. 1876 Edn. Rs, 120.00 


REGISTRATION AND ASSESSESSMENT OF FIRMS AND 
THEIR PARTNERS 


THOROUGHLY REVISED in the Light of TAXATION LAWS ` - Price 
AMENDMENT ACT 1975 with up-to-date Case Law. 1976 2nd Ed, Rs. 42.50 
PRA oe AND PROSECUTIONS UNDER DIRECT TAX 
The only book dealing with Penal provisions under Direct Tax 
Laws with Taxation Laws Amendment Act, 1975 duly dis- Price 
cussion up-to-date Case Law 1978 = Rs. 42.50 
Effect of Hindu Succession Act on Direct Taxation of 

Mitakshara Hindus : 1975 Rs. 10.00 
Limitation of I. T. O's, Powers for Reopening Back Years ` 
assessments under the Income Tax Act 1975 Rs, 25.00 
Digest of Estate Duty Cases (1954-73) 1974 Rs. 20.00 
Law of Partnership in India (Special Edition with Taxation 
matters with Supplement). 1975 Rs, 65.00 
Valuation under Direct Tax Laws (2 Vols.)—-Vol. I Ready 1874-75 Rs. 70.09 
Taxation of Co-Operative Societies . 1974 Rs, 30.00 
Law Lexicon (in two Vols.) 1973 Rs, 60.00 
Law of Estate Duty | 1974 Rs. 60.00 


The Urban Land (Ceiling & Regulation) Act with Rules 1976 1976 Rs. 8,00 





ORDER TO: 


CENTRAL LAW AGENCY 
11, University Road, ALLAHABAD .- 2. 
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Just released by Debooks 


Nandi’s 


Civil Ready Referencer 


Edition 1976 Rs. 60.00 


Decisions are daily multiplying. It is difficult even for the busy practitioners to keep 
paca with it. Tha Courte desire the propositions of law propounded by Advocates 
the ganction of decigions of superior Courts. Valuable time ig wasted in futile search 
for decisions. 


This book will be of immense help to busy practitioners. The bench also may 
test the arguments of lawyera with reference to decisions. Reference of decisions on 
important statutes would be readily available. The book has no parallel. Subjects are 
arranged by suitable headings and those are well indexed. The decisions ara up-to-date, 
Numerous Supreme Court decisions are cited.: The Index is methodically and scienti- 
fically arranged. ati Li 


It is a must for the Judgeg:; and avoonie, 


‘Saha’s 
Marriage. ane Divorce 


- Edition 1976 co Rs. 50.00 


Sana’s MARRIAGE & Drvorox gives a complete information on the subject supported 


_ by up-to-date decisions, both Indian and abroad. The underlying principles of all 


matrimonial reljefs and grounds thereof in the background of the Special Marriage 
Act, the Hindu Marriage Act, the Ohristian Marriage Act, the Indian Divorce Act, the 
Muslim Law of Marriage and Divorce, the Foreign Marriage Act, eto., have been 
succinctly dealt with and discussed. 


The most outstanding feature of ‘the book is the author’s traversing the entire 
field of Indian law from ancient to modern age. The chapter entitled “Marriage and 


Conflict of Laws” deals with a subject which has not been discussed by any allied 


publication in India hithertofore. It is essential to the bench, the bar and the publio 


‘interested in this branch of the law. 


The Companies Act, 1956 
Edition’ 1976 . Rs. 30.00 


The book contains the text of the Companies Act, 1956 as amended up to Ist January 1976 
with short notes. The néw rules and several Allied Acts and Rules are also added. 


Please send your order to 


ai, Eastern Law House Private Ltd. Publishers 
bli 54 Ganesh Chunder Avenue and 


CALCUTTA 700013, ..- | Booksellers 


mR 


epee 





ALL Inpra Reportes 18956 JuLy 


Selected Law Bocks 


1. AIYER: Law of Contempt of Court, Parliament and Public 
Servants (containing commentaries on Contempt 
of Courts Act 1971, and General Contempt Law 
.with Chart of Corresponding Sections of 1952 
Act and 1971 Act), 

. RAO: Law of Injunctions — n 2 Vols, 

> GUPTA: Firearms Ballistic and Jurisprudence 

. AGARWAL : ou ne Court Criminal Digest, In 2 Vols. 

VERMA: Muslim Marriage and Dissolution, (1971 Ed, 

with 1975 Supplement). 

S. ROW: Court Fees and Suits Valuation Act. (Central 

and States) (1967 Ed, with 1975 Supp.) 

. Yearly All India Cri Digest 1974 

. Yearly Supreme Court Digest 1974 

KRISHNASWAMI: Law of Adverse Possession, 

. BANERJEE: Law of Criminal Appeals and Revision. 

(1971 Ed, with 1875 Supplement), 
11, R. SHARMA: Law of Mesne Profits. 
12. SUBRAHMANYAN & SINGHAL: Contract Act, In 2 Vols., 
(1968 Ed, with 1975 
Supplement), 

18, CONSUL: Probation of Offenders Act aaa Rules. (Central 

and States), 

14, JAI PRAKASH: Essential Commodities Act, (with up-to- 

date Central Control Orders). 

15. CHANDAK: Law of Notices (Civil and Criminal, With 

Model Forms) (1971 Ed. with 1975 Supp). 


16, BEOTRA: Customs Act (1971 Ed, with 1975 Supp). 
17. KATIYAR: Easements and Licences. 


18, SETHI: Hindu Succession Act. 

19. AGARWAL : Privy Council, Federal Court and Supreme 
Court Taxation Digest 1922 — 1974, 
(1922—1972 Ed, with Addenda of 1973 
and 1974 Cases). 

20, S. ROW: Provincial Insolvency Act, 

21. BINDRAr trora of Statutes.. 


þa 
ODN © A pD 


8th Ed, 


3rd Ed, 
5th Ed, 


3rd Ed. 


8rd Ed, 


2nd Ed, 
3rd Ed. 
8th Ed, 
5th Ed, 


8rd Ed, 
6th Ed. 


22. BAGGA: Labour Manual (containing about 70 Labour - 


Acts and Rules) In 2 Vols, 
£3. ACHAR: Motor Transport Workers Act. (with States 
Rules), (1970 Ed. with 1975 Supp. Ja 
£4. SUBRAHMANYAN: Law of Minors. ° 
25. CHATURVEDI: Natural and Social Justice. 
s BEOTRA: Partition Act (with model forms), 


, 2nd Ed, 


', SINGHAL: Indian Partnership Act, (with States Rules) . 


(1988 Ed, with 1975 Supplement), 
28. BINDRA: Hindi :. Pleadings and Practice (with about 
550 Model Forms), 
29, SETHI: Police Acts (Central and States) (1970 Ed, with 
1975 Supplement) 
30. AGARWAL: Supreme Court Sales Tax Digest. (Central 
and States) 1950—74 (1950—72 with 
Addenda of the 1978 and 1974 Cases), 
31. SASTRI : Societies R tion Act. tor and States), 
32. BANERJEE: Law of Specific Reef 
1975 Supplement). 

33. GOPALAKRISHNAN w of Wills, - 
34. CHAUDHARI: Art of Writing Judgments (with Civil and 
Criminal model: Judgments), 

85. RAO: Law of Agency. : 
86. DAS: Arbitration Act, 
37. AIYER: Law and Practice of Arms and 


losives. 
88, ANAND: Constitution of India (1908 with: 1974 


Supplement). 
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Grams: Document Houses, SIM LA- Se 


Phone: 3441 
CA. I. F, D, INVESTIGATION BUREAU) 1930—1976 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY 
For AUTHENTICATED, SKILLED, DEXTEROUS 
and of more than 46 ( Forty-six) Years Successful Eaperiencs 
OBO#S-EXAMINATIONS on Documsnt Examiners and Ballistic Experts 
with NO EQUIVALENT & NOTHING PARALLEL 
Refer to: SENIOR CONSLT. 
SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
‘ of the SUPREME COURT of INDIA. 
on Heamination of Questioned Documents, Inks d Papsr Analysts € Ballistic Hapertsi 
Dr. BAWA R. SINGH, Ph.D, Gold Medallist, 
(Great Britain), etc. F. R. M. S., M; R, P. S. 
QUESTIONED DOCUMENT EXAMINER'S HOUSES, SIML A-3. 


Phons; 412188 

















Grams: "Forgefoe” 4 
HANDWRITING EVIDENCE 
By KE. S. RAMAMURTHI, Handwriting Expert (48 years standing) 
3, III Main Road, Gandhinagar, Adyar, MADRAS: 600020. 

Foreword by ths Honourable Mr. Justice G. RAMANUJAM, Judges High Court, Madras. 
Honourable Mr. Justice PARTHASARATHY, Judge High Court, Hyderabad. 
says the book is indispensable in the conduct of disputed document oases. Price Re. 80)., 

Copies from K. S. PRASAD, Handwriting and Finger Print Expert. 


3, II Main Road, Gandhinagar, Adyar, Madras ; — 800020, 
—o—&—£—=[={[€$[={=_{{&=i&{&iiX=— ——————oOOOo—E—T—>—T—>—T—T—T—————T—T>Xx==—T 
DISPUTED DOCUMENTS?  __ Phone: 505485 
Consuli: Mi, K. MEHTA, Ewaminer.. Questionad: Documents 
15-A/33, Western Extension Area; Ajmal Khan Road, Karol Bagh, NEW DELHI-.Be . 


Axthor of : IDENTIFICATION OF HANDWRITING & CROSS-EXAMINATION Loe eae 


áth enlarged & revised edition, . 
IDENTIFICATION OF THUMB IMPRESSIONS & OBOSS-EXAMINATION OF 
. Price Ra. 15-00 


FINGER PRINT EXPERTS, 3nd Bdition. 
The Supreme Court & almost all the High Courta have purchased the books for Judges’ Library. 


Various Courts throughout India send original documents io M, K, MEHTA for opinion. 
. Grams: ‘Decuments’ Indore 3 

















Phono: 6858 
. C. T. SARWATE, B.A., LL.B., F.R.M.S. (LONDON). 
Oonsultant To Governmenta of MADHYA PRADESH and RAJASTHAN, 
Consult him on all matters pertaining to Hand-writing, ee Prints,’ 
All aspects of Disputed Documents, Fire Arms Cases 
Cross-ovamination of esperis undertaken. Office photographer seni on request, 
Branch Of fics 


Of fics & Residence. 
1968, Wright Town, .. ~ 
JABALPUR Phone: 3520 


15, Yeshwant Colony, . 
INDORE.3, (M. P.) S A 
Telephone: 3622 Telegram : 3622 
oh EXPERT A, N: MAZUMDAR L.M. F.L P. . S l 
i . GOVERNMENT & MILITARY i 
Handwriting, Finger Prini & Firs Arms Esaminer & PEET 
AE 15-A, Strachey Road, Civil Lines, Allahabad-i. U. P. 
Photography Trained at Allahabad University. Courts all over India sending original 
documents for tion.: 
EXPERT in India whose LABORATORY & DARK ROOM Equipped. with the latest FOR ERSIG 


Only 
SOIENCE ",PPARATUS for Detecting Fraud, Forgeries, Fakes, Erasing, Addition, Alteration ate. sto. 
Specialised in bringing up Erased Writings. . 


Aut: Inpia Buronrmni:1976 Jorr. ` l 23. 


Quality, asa 7 sa o 
OOCUMENT. EXAMINER Ae 
for a BETTER Foutre, STATUS & SUCCESSFUL CAREER. OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 
COLLEGE OF DOCUMENTS SPECIALISTS 
(Established : 1930) 
Re-started after partition of tha Country 
Prospectus for Postage stamps of only ninety-five paise, 
". QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA-3S. 








Grams: 'EXPER£’ JAIPUR Phones (Office & Residence): 72195 
Please refer your disputed documents to internationally known expert, 


Prof. B. B. Kashyap 


B. A. (Hons.) LL.B, (Delhi), M. I. A. I. (U.S,A.) F.R.M.S. (England) 

GOYT. & COURT CONSULTANT, HANDWRITING & FINGERPRINT EXPERT 
(Examiner of Questioned Documents of 32 years International experience) 
Hony. Prof., French Association of Technical Examiners of Questioned Documents in Paris 
REPORTS USUALLY SENT WITHIN A WEEK (EVEN WITHIN 24 HOURS) 


Work appreciated by Hon’ble Judges of Supreme Court of India & several Indian High Courts 
Consulted in several cases by Govt. of India, Ministry of Home Affairs S. P. E. Govt. of 
Rajasthan, Ant{i-corruption Department of North Bly. U, P, C. I. D. and Delhi Police etc. 
Various Courts from all over India regularly send doouments for opinion 


Address: CHITRANJAN MARG, O-SCHEME, JAIPUR-1 (Rajasthan) 





For disputed writings, signatures, inks, thumb imprints and firearms, 
Consult: P. R. MAHANT, 3.a. (Pb.) C.S.F.I. (Lausanne) 
GOVERNMENT EXAMINER OF QUESTIONED DOCUMENTS 


“(Trained and qualified in ENGR 


The only Document Examiner in India, who has received Dieta training in the 
examination of documents at a Government Iristitate in Europe. ; 


44 years’ experionce, aa 
Hud Offices: — Bungalow 7, HALKAGANJ. DELHI, (Phone 227864) 
Branch Office: Lohari Nake, (Opp. Gurdwara) KHANDWA (M. P.). 





TELEPHONE; 23113 TELEGRAMS: “EXPERT, NAGPUR” 
For Expert Opinion & Evidence 


Cc. T. BHANAGAY 


TRAINED IN ENGLAND F,A, F.8o,, B.A., LL.B., F.E,M,5. (LONDCN)- 


Government Consultant For Questioned Documents 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


Ramdaspeth, NAGPUR- 10. 


a4 T Ass, Inpta’ RerorTaR, 1978 JULY PCN 
i CLASSIFIED ADVERTISEMENTS 


Phona No.: 83433 Telegrams: ‘Documents’ 


.  OONBULT Nagpur. 
SENIORMOST GOVT. EXPERT 
RA. B. DIXIT, M. å.: LLB- 


- Govi. Enaminer of Questioned Documents M. P. 
CAN SEND PHOTOGRAPHER 


Near Mecosabagh High School, 
© NAGPUR-4. 





_A. T. BHANAGAY, 
ves T BAY BBG) LUB. ME AE 
Raaminer of Questioned Documents 


(Formerly a Govt. Examiner of Questioned. 
Documents in Bombay State for over 12 years) 


369A, Gandhinagar L. A. D. College Square 
North Ambazar! Road) NAGPUR. 


} 








“Forensic Science Laboratory Phons!3741 


Hagiqat Nagar—SAHARANPUR. U.P. Under- 
takes Comparison of disputed Finger-Printa & 
Writings,. Ascertains, age of Ink-Type-Writing 
Machine : Range & Direction of a shot: Use of a 
particular weapon, Oourta & parties from India & 
abroad send original documenta’, 


| Directors | 


A. 8. NANDA, M.A,; K. 8, NANDA, B.A, 








Consuls 


G., 8. PRAKASA RAO 
Handwriting & Finger Print Esperi 
24, Madhava Nagar, NAGPUE-18, 
Knows Indian soripts — Devanagariı 
Toiugu, Tamil, Kannada, Urdu & 
Others, Fees reasonable. 





FORGERY DETECTION BUREAU 


PARMESHWAR DAYAL & 
ANIL KUMAR MATHUR, 
Haaminers of Questioned Documents 
Medows House, Medows St, Fort, 
BOMBAY 400023 Phone Offices 274191. 
Resi: 1/5 E. M. Estate, June, of S. V, Rd, 
& 80th Rd., near Bandra Talkies, Bandra, 
BOMBAY 400050 Phone — 583785. 





PHONE 28775 


For Disputed Documents 


Consult: No A. PHISKE 
B.A., LL.B. (Trained in London) 
Near Farm Park, 

Ramdaspeth, NAGPUR 10. 


ICCC 











te 


Office: 271304 
Esn, ; 441281 


T. J GAJJAR © © B, T, GAJJAR 
'GAJJAR & GAJJAR 
Handwriting Evperts 
_.Examiner Press Building - 
35, Dalal Street, BOMBAY-4, 





Paces | 











Refer your problems of Handwriting—Finger. 


.. prints requiring Lego-scilentific accurate 
solutions = Phogg : 2680 


To, 0. S9ESHAGIRI RAO, B.A, BL. 
HANDWRITING & FINGERPRINY EXPERT k 
31257 Urd. Road, ANANTAPUR-2, (Andh-Pra.), 


CROSS-EXAMINATION OF EXPERTS, 
PREPARATION OF NOTES FOR CROSS. 
EXAMINATION OF EXPERTS, undertaken . 











“FOR DISPUTED DOCUMENTS AND 
FINGER PRINT CASES” 


Consult: T. P, PATIL, BA, LL.B. 
(Trained in England) 
DOCUMENT HXAMINER 
Jatharpeth Road, AKOLA (M, $.) 


Bombay Office Address :— Srd floor, 48, Veer ` 
Nariman Road, Fort, Bombay~l1, 


Akola: Phone 839 Bombay Phone : 252646 


Phona No, 38569 


Ror Finager-prinis, Typs, or anythiag aboxj 
a Oontesied Document NSULT 


H. L. BADHWAR 
EXAMINER OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan, Nasla Road 
( near Janta Hotel ) INDORE (M. P.) 


Consulted by Govi. Daptis.—Hupertence over 97 yrs. 








INDIAN INSTITUTE OF CRIMINOLOGY 
“SWAGAT” RAMDASPETH, NAGPUR—10 


Offers: POSTAL COURSES in Identification of 


(1) HANDWRITING (2) FINGERPRINTS 
(8) FIRE ARMS (FORENSIC BALLISTICS) 


For Prospectus Send by M. O, Rs, 6J.. 


We. Cdr. M. B. ATHALE, 23 
Director (Admn.). 








For Sale ENGLISH AND EMPIRE DIGEST 
VOLS. 1 to 48 Except Vols. 16, 28, 31, 32, 
84, 39, 40, 41, 43, 44, 45, 46 and 47 and also 
A Copy of ENGLAND CUMULATIVE SUP. 
PLEMENT 1951* HAILSHAM EDITION. 


Please send your offer to: 
Advocate J. C. GANDHI, 
Lal Bazar, BROACH (Gujarat) 
For F, O. R, delivery at BROACH, 
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(3) It shall be the duty of the Sponsor Bank 
to aid afd assidt ihe Regional Rural Bank, 
sponsored by it. by subscribing to the ehare 
capital of such Regional Rural Bank, recruit. 
ment and training of personnel during the 
first five years of the functioning of the. Re- 


gional Rural Bank and providing such mans. — 


gerial and financial arsistance as may be 
-mutually sgreed upon between the Sponsor - 
Bank anij.the Rogional Raral Bank, 


4. Offices and agencies. 

(1) A Regional Rural Bank shali have ita 
head office at such place in the notified area 
es the Central Government may, after conaal- 
‘ation with the Reserve Bank and the Sponsor 
Bank. speolfy by notification in the Official 
Gazette. 

(2) A Regional Rural Bank may, if it is of 
opinion that it is necessary so to do, establish 
ita branches or agencles at any plass in the 
motified ares. 


5. Authorised capital. 

The authorised capital of each Regional 
Baral Bank shall be one crore of rupees, divid- 
ed into one lakh of fully paid-up shares of one 
hundred rupees each: 


Provided that the Central Government may, 


after conaultation with the Reserve Bank and ` 


4ho Sponsor Bank, increase or reduce sich 
anthorised capital; so, however, that the autho 
rised capital shall not be reduced below twenty. 
fiye lakhs of rupees, ani the shares shall be, - 
in all oases, fally paid.up shares of one hunired 
rapees each. 


6. Issued capital 
(1) Toe issued capital of wach Regional 


Rural Bank shall be twonty-fivo lakhs of rupees. - 


(2) Of the ospital iasiaed by a Regional 
Raral Bank under sab.sscton (1), fifty per 
ent, shall be subscribed by the Central Gov- 
ernment; fifteen per cent. by the concerned 
State Government and thirty.five per cent. by 
the Sponsor Bank. - 

(3) The Board may. after consultation with 
the Reserve Bank, the odncerned State Gov. 
ernment and the Sponsor Bank and with the 
prior approval of the Oentral Government, 
from time to time, increase the issued capital 
of the Regional Rural Bank; and, where addi. 
tional capital is issued, sush capital shall also 
be subscribed in the same proportion as is 
‘Specified in sub-section (2). 


7. Shares to b2 approved securities, 


Notwithstanding anything contained in the 
Acts hereinafter mentioned in thig section, the 
‘shares of a Regional Rural Bank shall be- 
deemed to be ingluied among the securities - 


1976 Acta 6, 


The Regional Rural Banka Act, 1976: 
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enumerated in geotion 20 of the Indian 
` Trasta Act, 1882, and ghali also be deemed to 


be-approved secarities for the pirposes of the 
Banking Regulation Aot. 1949. 


Ley OHAPTER I 
| ‘MANAGEMENT 
8. Management. 


(1) Sudject to the provisions of this Act, the 
general superintendence, direction and manage. 
ment of the affairs and business of a Regional 


Rural Bank shall vest in a Board of directors - 


who may exercise all the powers and discharge 


all the functions which may be exercised or | 


discharged by the Regional Rural Bank. 

(2) In discharging ita functions, the Board 
shall act on businesa principles and shall have 
due regard to public interest. 


9. Board o’ directors. 

(1) The Board of directors shall consist of 
the Ohairman appointed under sub-section (1) 
of section 11, and the following other mem. 
bers, namely : — 


(a) not more tban three directors, to ba | 


nominated by the Central Government; 

(b) not more than two directors, to be nomi. 
nated. by the concerned State Government} 
and 

(o) nob more thar three dirextora, to be 
nominated by the Sponsor Bank. 

(2) The Cantral Givernment may inorease 
the number of members of the Board; go, 
however that the number of direatora does not 
exceed fifteen in the aggregate and also pras- 
cribe the manner in which the additional 
namber may.be filled in. 


10; Term of office of director, 


A director (other than the Chairman) shall 


hold office for such pertod not exceeding two 
years, from the date when he assumes ofiloa, 


. ag the authority nominating him may spocity 


at the time when the nomination is made, and 


_may, on the expiry of the said period, oon- 


tinue to hold office until his sucoesjor has been 
nominated and shall also be eligtble for re- 
nomination. . ‘ 

11. Chairman. i 

(1) The Ceniral Govapunent shall appoint 
an indivilusl to be the Chairman of a Regional 
Rural Bank and apecify the period, not excead. 
ing five years, for which suoh individual shall, 
gubj3ct to the provisions of sub-section (4), 
hold office as the Ohairman. 

(2) The individual, appointed as a Obalr- 
ma. under sub-section (1), shall, on the expiry 
of the p3riod sp33ided under thas aub-ssobion,. 
be eligible for re-appointment. 


(3) The Chairman shall devote his whole. - 
time to the affairs of the Bagional Raral Bank - 


X 


Q 


‘$2 [Act at] 


and shall have, aubject to the superinten. 
. dence, control and direction of the Board, the 

‘management of the whole affairs of the Re. 
gional Rural Bank. = 


(4) The Chairman shall hold office during 


the pleasure of ihe Central Government. 


(5) The Chairman shall receive auch salary 
and allowances and be governed by such terma 
and conditions of service as may be determin. 
ed by the Oentral Government. 

(6) If the Ohairman is, by infirmity or 
otherwise, rendered incapable of carrying out 
his duties or is absent, on leave or otherwise, 
in citoumatanoes not involving the vacation of 
office, the Oentral Government may appoint 
another individual to aoi as the Obsirman 
during the absence of the firat-mentioned 
Chairman. 


12. Disqualifications. 

A -person shall be- disqualified for being 
_ appointed or, ag the case may be, nominated 
as, and for being, a dirdctor, if he— 

(a) is, or, at any time has been, adjudged 
Ingolvent or haz suspended payment of hia 
debt or has compounded with hig creditors, or 

(b) is of nnzound mind and stands ao de. 
clared by a competent court, or 

(o) is, or has been, convicted of an offence 
which, in the opinion of the Osntral Govern. 
ment, involves moral turpitude. 


13. Vacation of the seat of directors. 


. (1) It a direstor— ` 

(a) becomes subject to any disqualification 

sepecified in section 12, or 

(b) ia absent without leave of the Board for 
_more than three consecutive meetings thereof, 
hig seat shall thereupon become vacant. 

(2) The Ohairman may resign his office by 
giving notice thereof in writing to the Central 
‘Government and a director may reafgn bis 
office by giving notice thereof to the authority 
by which he was nominated; and, on ‘such 
resignation being accepted, the Obairman or 
the director, as the case may be, shall be 

deemed to have vacated his office. ~ 


14, Meetir gs of Board. 


(1) The Board ‘of directors of a Regional 
- Rural Bank shall meet at such time and place 
and shall observe svoh rules of procedure in 
regard to the transaction of bu:iness at its, 
meetings as may be prescribed. 

.(2) The Obsirman of the Rogional Rural 
Bank shall preside over every meeting of the 
Board, and, in his absence, such directer ag 
the Obairman may generally, or in relation to 
any particular meeting, autborige in this behalf 
shall preside; and, in the abeence of beth the 


The Regional Rùral. Banks Act, 1976 
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Chairman and the director go authorised, the 
directors present at the meeting shall - elect 
one from among themselves to preside over 
the mesting. 


Explanation. — For the purposes of this snb- 
section, “absence” from ‘a meeting mesna non. 
attendance fox any reascn whatsoever at tbe 
meeting, or any part of the meeting during 
which any business is transacted. 

(3) All questions at a meeting of the Board 
shall be desided by a majority of the votes of 
the directors present and voting; and, in case 
of equality of votes, the person presiding shalt 
have a second or casting vote. - 

(4) No direstor shall, as a direator, take. 
part in ths discusion of, or vote on, any con. 
tract, loan, arrangement or proposal, entered 
into or to be entered into, by or on behalf of 
the Regional Rural Bank, if he ia, In any way, 
whether directly or indirectly, interested In 
the contract, loan, arrangement or propocat 
and; where a director is interested in any 
guch matter, be shall, at the earliest possibte. 
opportunity, disclose to the Board the nature 
of his interest in such contract, loan, arrange. 
ment or proposal, and where he does so, bis 
presence at the meeting- shall not count for 
the purpose of forming any quorum at the 
time of any such discussion or vote, and if he 
does vote, his vote shall be void ; 


Provided thab nothing contained in this 
sub-section shall apply to such direotor by 
reason only of his being — 

(i) a shareholder (other than a directory 
holding not more than two per cent: of the 
paid.ap capital in any public company within 
the meaning of the Companies Act, 1956, or 
any corporation established by or under any 
law for the time being in force in Indfa or 
any co-operative society, with which the 
Regional Rural Bank has entered into, ox 
proposes to enter into, any contract, loen: 
arrangement or proposal; or 

(ii) a director of the Regional Rural Bank 
as audh. 

15. Coma ittees of Board. . 

The Bosrd may constitute such ccw mittees 
whether consisting wholly of directors or 
wholly of other persons or partly of directors. 
and partly of other persons, as it may think 
fit, for such purposed as it may decide, 


16. Fees ard allowarces of directors znd 
memters of committees. 

` (1} Every director and every member of $ 

committee (other than the Chairman) shall be 

paid such fees and allowances as may be 

determined by the Central Government : 
Provided that no fees sball be paid to any 

director, or member of a ocmmittee, if he ie 
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an officer of the Oentral Government, State 
Government, the Reserve Bank, Prono: Bak 
, or any other bank. 

(2) The allowances payable to a director or 
a member of a committee, who is an officer of 
the Central Government, State Government, 
Reserve Bank, Sponsor Bank or any other 
bank, shall be pald by the Government or 
bank by which such officar ig employed; and 
the allowances and fees payable to any other 
director or member of a committee shall. be 
payable by the - concerned Regional Rural 
Bank. 


17. Staff of Regional R Rural Banks. 


(1) A Regional Rural Bank may appoint- 


such number of officers and other employees 
ga it may consider necessary or desirable for 
the efficient performance of its functions and 
may determine ihe terms and conditions of 
their appointment and service : 

“Provided that, it shall be lawful for a 
Bponsor Bank, if requested so te do by a 
Regional Rural Bank sponsored by it, to send, 
during the first five years of the funotioning 
of a Regional Rural Bank, such number of 
officers or other employees on deputation to 
- the Regional: Rural Bank as may be necessary 
or desirable for. the efficient performance of its 
functions : 


Provided further that the remuneration of 
officers and other employees appointed by a 
Regional Rural Bank.shall be such as may be 
determined by the Central Government, and, 
in determining such remuneration, the Osntral 
Government shall have due regard to the 
salary structure of the employees of the State 
Government and the local authorities of com- 
parable level and status in the notified area. 

(2) Notwithstanding anything contained In 
the Industrial Disputes Aot, 1947, or any 
other law for the time being in forge, no 
` award, judgment, decree, dedieion or order of 
any industrial tribunal, Court or other autho. 
rity, made before the commencement. of this 
Act, shall apply to the terms and conditions 

in relation to the persons appointed by a 
Regional Rural Bank. 

(3) The officers and other employees of a 
Regional Rural Bank shall exercise such 
powers and peform such duties as may ba 


entrusted or apagat to them by the Board. L 


OHAPTER IV 


Business.or A REGIONAL RUBAL BANEK 
18. Business which a Regional Rural 
Bank may transact. 
(1) Every Regional Rural Bank shall carry 
onand transact the business of banking as 
defined in clause (b) of section 5 of the Bank. 
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ing Regulation Act, 1949, and may engage In 
one or more forms of business specified In 


‘sub-section (1) of section 6-of that Act, 


(2) Without prejudice to the generality of 
the provision; of sub-section (1), every Regio- 
nal Rural Bank may, in particular, undertake 
the following types of business, namely :— 

(a) the granting of loans and advances, 
particularly to small and marginal ‘farmers 
and agricultural labourers, whether indivi. 
dually or in groups, and to co-operative socie- 
ties. including agricultural marketing societies, - 
agricultural processing societies, cc-opsrative 
farming societies, primary agricultural credit 
societies or farmers’ service societies, for agri. 
cultural purposes or agricultural operations or 
for otber purposes connected therewith ; 

(b) the granting of loans and advances, 
particularly to artisans, small entrepreneurs - 
and persons of small means epgaged In trade, 
commerce or industry or other produative 
activities, within the notified area in relation 
to the Regional Rural Bank. 


OHAPTER V 
> ACGGOUNTS AND AUDIT. 
19. Closure of accounts. 


(1) Every Regional Rural Bank ehall cause 
its books to be closed and balanced as on the 
31st day of Decamber of each year and shall 


‘appoint with the approval of the Central 


Government auditors for the audit of ite 


_ accounts. 


(2) Every auditor of a Regional Rural Bank 
shall be a person who is qualified to ect as an 
auditor of a company under section 226 of the 
Companies Act, 1956, and shall receive such 
remuneration as the Regional Rural Bank 
may fix with the approval of the Oentral 
Government. 

(3) Every auditor shall be supplied with a 
copy of the annual balance.sheeh and profit 
and loss account of the Regional Rural Bank, 
and a list of all books kept by the Regionai 
Rural Bank, and itshall be the duty of the 
auditor to examine the balance sheet and 
vouchers relating thereto, and, in the- per. 
formance of his duties, the auditor — 

(a) shall have, at all reasonable times, 
access to the books, accounts and other doou. 
ments of the Regional Rural Bank ; 


(b) may, atthe expense of the Regional 
Rural Bank, employ sccountants or other 
persons to assist him in Investigating such 
accounts ; and 

(c) may, in relation to such accounts, exa- 
mine the Ohsirman or any officer or employee 
of the Regional Rural Bank. 

(4) Every auditor of a Regional Rural 
Bank shall make a report} to that bank upon 
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the annual balance sheet and accounts and in 
every such report shall state,— 


(a) whether, in his opinion, the balance. : 


` gheet is a full and fair balance-sheet con- 


taining all necessary particulars and is pro- 


perly drawn up £0 as $o exhibita true and 
fair view of the affairs of the Regional Rural 
Bank, and, in cage he had called for any 
explanation or information, whether it has 
been given and whether it is satisfactory i 

(b) whether or not, the transadttions of the 
Regional Rural Bank, which have come to his 
notice, haye been within the powers of that 
bank ; ’ 

(c) whether or not, the returna received 
from the offizes and branches of the Regional 


Rural Bink have been found adequate for - 


the purpose of his audit ; 

(d) whether the profit and loss aiti 
shows a true balance of profit or loss for the 
period covered by such accounts ; and 

(e) any other matter: which he considera 
should be brought to the notice of the Reglo. 
nal Rural Bank. 


20 Annual report to be furnished to the. 


share-holders. 


Every Regional Rural Bank shall, within 
-sixty days from the date ‘of closure of its 


- accounting year, send to each of its share. ` 


holders a report as to its working and activi. 
tiea during the accounting year immediately 
preceding together with a copy of ita balance- 
sheet, profit and loss account and the auditor's 


report in relation to the accovnts of the said - 


accounting year. 


21. Disposal of profits. . 


After making provisions for bad and doubt. 
` ful debts, depreciation in assets, contributions 
t3 ptaff-and superannuation funds and all 
other matters for which provision is, under law, 
necessary or which are usually provided for 
by banking companies, a Regionai Rural Bank 
may, out of its net profits, declare a dividend. 


22. Regional Rural Bank to be deemed 
to be a co-operative society for pur- 
pose of the Income-tax Act, 1961. 
For the ‘purposes of the Incsme-tax Act; 
1961, or any other enactment for the time 
being in force relating to any tax on income, 
profits or gains, a Regional Rural Bank shall 
be deemed to be a co. operative society. 


23, Interest tax not payable. 

Notwithstanding anything contained in the 
Interent-iax Act, 1974, no Regional Rural 
Bank shall be liable to pay any tax under that 
i Aot 
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OHAPTER VI 
MISOELLANEOUS 
24. Power of Central Government togive 
directions. 


(1) A Regional Rural Bank shall, in thé. 
disoharge of ita funotions, ba gufded by such 
directions in regard to matters of policy in- 
volving public Interest as the:Central Govern- 
mont may, after consultation with the Reserve 
Bank, give. 

(2) If any question arises'as bo whether any: 
such direction relates to a matter of policy 
involving public intere3t, the decision 'of the 
Central Government thereon shall be final. 


25. Obligations as to fidelity and secrecy 


(1) A Regional Rural Bank shall observe 
except as otherwise requirad by law, the 
practices and usages customary among bankers 
and, in partioalas, it shall not divulge any 


information relating to, or to the affairs of; 


its constituents except in cirdumetances in 
which it is, in accordance with the law or 
practice and uzaga customary among bankers, 
necessary or appropriate for the Regional 
Rural Bank to divulge. 


(2) Every director, member of a committee 


or auditor, officar or other employee :of a. 


Regional Rural Bank shall, before entering 
upon his duties, make a declaration of fidelity 
and sedrecy in the form set out in the Sche. 

dule to this Aot, 


26. Bar to liquidation of Regional Rural 
Bank, i 


No provision of law relating #2 the winding 
up of companies shall apply to a Regional 
Rural Bank aad a Regional Rural Bank shall 
not be placed in liquidation save by order of 
the Central Government and i in such manner 
ag it may direct. 


27. Defects in appointment or conati 
tion not to invalidate- acts or pro. 
ceedings. 

(1) No act of a Caairman, acting in good 
faith, shall be invalid merely by reason of any 
defect in his appointment or in the- procedure. 

(2) No act or proceeding of any Board of 
directors or of any committee of a Regional 
Rural Bank shall be invalid merely on the 
ground of the existence of any vacanog in, or 
defect in the constitution, such of Board or 
committee, as the case may be. 

(3) Acts done-by a person, acting in gooi 
faith, as a director or momber of a committee 
of a Regional Rural Bank shall be valid, not. 
withstanding thatit may afterwards be dis- 
covered that his appointment was invalid by 
resson of any defeo} or disqualitiostion or had 
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terminated by virtue of any provision con. 
tained in any Jaw for the tims being in force: 


Provided that nothing in this section ehsll- 


be deemed to give’ validity to any act done 
by a director ox a member of any .committes 


of a Regional: Rural Bank after his appoint- , 


ment hay been shown to the Regional Rural 
Bank to be invalid or to have terminated. 


28, Indemnity of directors, etc. 

(1) A director or a memter of a committes 
of a Regional Rural Bank shall not be res- 
ponsible for any loss or expense caused to 
such bank by insufficlency or deficiency of the 
value of, or title to, any property or security 
adquired or taken on behalf of a Regional 
Rural’ Bank or by the insolvency or wrongful 
act of any customer or debtor or anything 
done in, or in relation to, the execution of the 
duties of his office, unless such logs, expense, 


insufficiency or deficiency was due to any 


wilfol sot or default on the part of such 
diregtor or member. 


(8) The Obairman cf a Regional Rural 


” . Bank and every officer of the Central Govern. 


ment or State Government or an officer of the 
Reserve Bank or the Sponsor Bank and every 
officer or other employee of a Regional Raral 
Bank shall be indemnified by such bank 
againa) all losses and expenses inoarred by 
him In, or in relation to, the discharge, of bis 
duties except such as have bean cauged by his 
own wilful ect or default, 


29. Power to make rules. 

(1). The Central Government may, after 
consultation with the Reserve Bank and the 
Sponsor Bank, by notification in the Official 
Gazetie, make rules for carrying out the pro. 
visions of this Aot. 


(2) In particular, and without prejudice to. 


the generality of the foregoing power, such 
_tules may provide for all or any of the 
following matters, namely :— » 

(a) the manner in which the additional 
number of members of the Board may be 
filled in, undez aub-seotion’(2) of section 9; 

(b) the time and place at whioh the Board 
of directors of a Regional Rural Bank shall 
mest and the rales of procedure which shall 
be observed by the Board in regard to the 
transaction cf businsss at its meetings, under 
sub-section (1) of section 14; 

(c) any other matter which ig required to 
_be, or may be, prescribed. 


(3) Every rule made by the Central Gov- 


ernment under this Act sball be laid, ag soon | 


as may be aftar it ia made, before each House 
of Parliament, while it is in session, fora 
total period of thirty days which may be com. 


prised in one session or in two or more succes. 
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sive soesiona, and if, before the expiry of tke 
session Immediately following tbe session or. 
the successive sessions aforesaid, both Houses 
agree in making any modification in the rale 


or-both Houses agree that the rula should not . 


be made, the rule shall thereafter have effect 
only in such modified form or be of no effect 
as tha case may be; so, however, that any 
such modification or annulment stall be with. 
out prejudice to the validity of anything pre- 
viously dons under that rule. 


30. Power to make regulations. 


The Board of directors of a Regional Rural 
Bank may; after consultation with the Spon. 
so? Bank and the Reserve Bank, and with the 
previous sanction of the Central Government, 
make regulations, not inconsis.ent with the 
provisions of thig Act and the rules made 
thereunder, to provide for all matters for 
which provision ig necessary or expedient for 
the: purpose of giving effect to the provisions 
of thia Aot. 


31. Removal of difficulties. 

If any difficulty arises in giving effect to 
the provisions of this Act, the Central Gov. 
ernment may make such order, not incon- 
sistent with the provisions of thia Act, a3 may 
appear to it to be necessary for the purpose of 


‘removing diffioulty : 
Provided that no auch order shall bé made - 


after the expiry of a perlod of five yeara 
from the commencement of this Ach ` 


32. Act to override the provisions of 


other laws; 

The provisions of thia Act shall have effect 
notwithstanding anything to the contrary 
contained in any other law for the time being 
in force or in any Contract, express or im. 


plied; or in any instrument having effectby ` 


viztue of any law other than this Act, and 
notwithstanding any custom or usage to the 


contrary. ~- ; 

: i OHAPTER VII 
AMBNDYWANT OF CeRTAIN ENACTMANTS 

33. Amendment of certain enactments. 


(1) In the Reserve Bank of India. Ack; 
1934,— 

(a) in seckion 2,— 

i) after clause (oiv), the saline ina clauge 
shell be inserted: namely : — 

‘(cy) “Regional Rural Bank” means a Re- 
gional Rural Bank established under section 3 
of the Regional Rural Banks Act, 1976;’; 

(ii) after clause (e), the following olauze 
shall be inserted, namely: S 

'(aa) ‘Sponsor Bank’ means & Spongor 
Bank as defined in the Regional Rural Banka 
Act, -19767; 
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lettered ag clause (eb); 

(b) in geotion 45A, for the words "a 80- 
operative bank.” the words “a Regional Rural 
Bank or a co-operative bank” shall be sub. 
stituted; 

(o) in section 46A, in akasan (2), in 
clause (b),— 

(i) after the words "Btate Go. operative 
banks,”. the words “or Regional Rural 
Banks,” shall be inserted; 

(ii) for the proviso, the following proviso 
shall be substituted, namely:— > 

“Provided that such loans and advances 
are fully guaranteed as to the repayment of 
princlpal and payment of interest, — 

(i) in the cage of loans and advances to 
State co-operative banks, by the State Gov- 
ernment; and 
. (ü) in the case of loang and advances to 
a Regional Rural Bank, by the Sponsor 
Bank.”; 

(d) in seotion 46B, in snb-seation (2),— 

(i) after the words "State co.operative 
banks,” the words “‘or Regional Rural Banke” 
shall be inserted; 

(ii) after the proviso, the following pro- 
vigo shall be inserted, namely: — 

“Provided further that no such loans or 
advances shall be made— 

(a) except for the purpose of enabling the 
Regional Rural Banks to pay any dues in 
respect of bills of exchange and promissory 
notes purchased or re.discounted by the Bank 
ox loans and advances made to them by the 
Bank under section 17 and unless, in the 
opinion of the Bank, the Regional Bural 
Banks are unable to pay auch dues in time 
owing to drought, famine or other natural 
calamities, and : 

(b) unless ench loans and ERA aro 
. fully guaranteed as to re-payment of the 
principal and payment of` interest by the 
Sponsor Bank,” 

(2) In the Industrial Disputes Aot, 1947, 
in section 2, in clause (a), in sub.olause (i), 
after the worda and figures “Food Corpora- 
tion Aot, 1964, or,” the words and figures ‘‘sa 
Regional Rural Bank established under geo- 
tion 3 of the Regional Rural Banks Act, 
1976, or” shall be inserted. 

(3) In the Banking Regulation Act, 1949,— 

(a) in section 24, after sub.seotion (2A), 
the following sub-section shall be inserted, 
namely: — 

*(2B) The Reserve Bank may, by notifios- 
tion in the Official Gazette, vary the percen- 
- tage referred to in sub-section (2A) in respect 
of a Regional Rural Bank established under 
ae 3 of the Regional Rural Banks, Aob. 
1976”; 
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(b) in section 34A, in sub-gootion (3), for 
the words “and any subsidiary bank.” the 
words and figures “a Regional Rural Bank 
established onder geotion 3 of the Regional 
Rural Bank; Act, 1976, and any subsidiary 
bank” shall be substituted; - ` 


(o) in section 36AD, in sub.gsection (3), for 
the words “and any subsiiary Bank,” the 
words and figures “a Regional Rural Bank 
established under section 3 of the Regional 
Rural Banks Act, 1976, and any subsidiary 
bank” shall be substituted; 


(d) in section 51, for the words “or any 
other banking institution notified by the 
Oentral Government in this behalt,” the 
words and figares ‘or a Regional Rural. Bank 
eatablished under section 3 of the Regional 
Rural Banks Act, 1976, or any other Bank: 
ing institution notified by the Central Gov- 
ernment in this behalf” shall be substituted. 


(4) In the Banking Companies (Legal Prao- 
titioners’ Clients’ Aocsounta) Act, 1949, in 
section 2, in olanse (a), fox the wordd “ana 
any sobgidiary bank,” the words and figures. 
“a Regional Rural Bank established under 
section’ 3 of the Regional Rural Banks Act, 
1976, and any subsidiary bank” ahall be 
substituted. 


` (5) In the Deposit Insuranca Corporation 
Act, 1981,— 

(a) in section 2,— - 

(i) in clause (g),— 

(a) for the words ''a banking company”, the 
words "a Regional Rural Bank or a banking 
company” shall be substituted; 


(b) for the words “with a banking com- 
pany”, the words “with a Regional Baral 
Bank or with a banking company” shall ba 
substituted; 

(ii) in clause (i), after the worda "banking 
company”, the words ‘or a Regional Rural 
Bank” shall be inserted; 

(iii) after clause (m), the following clause 
shall be inserted, namely :— 

(ma) "Regional Rural Bank” meansa Re. 
gional Rural Bank established under section 3 
of the Regional Rural Banks Act, 19767; 

(b) after section 11, the following section 
shal! be inserted, namely :— 


Registration of Regional Rural Banks. 

“11A. The Corporation ghall register every 
Regional Rural Bank before the expizy of 
thirty days from the date of its establish. 
ment.’’; 

(o) in section 13, after sub. seotion (2), 
the following sub-seation shall be inserted, 
namely :— 

"(3) The provisions of clauses (a), (b), (a), . 
(a) and (h) of sub-ssotion (1) shall apply to a 


i 


4976 
Reglonal Rural Bank as they apply to a. 
banking company.”; 


(d) In sub. Haoa (1) of section 14, for the 
words “banking company”, whereyer they 


-odgur, the words "banking company, Regional - 


Rural Bank” shall be substituted. 


34. Repeal and savings. 


(1) The Regional Rural Banks Ordinance, 
1975, la herevy repealed. 


(2) Notwithstanding such repeal “anything . 


done or any action taken under the Ordi- 
nance so repealed shall be deemed to have 
been done or taken under the corresponding 
provisions of this Act. 


THE SOHEDULE 
[See section 26 (2)] 


Toresa -«, do hereby declare that I 
will faithfally, truly and to the best of my 
akili and ability execute and perform the 
duties required of ma as a director, member 
of a committee. officer, employes or auditor 
{as the cage may be) 


or position in the said Bank held by me, 


I further declare that I will not communi. 
_ dake or allow to be communicated to any per- 
gon not legally entitled thereto any informa- 
tlon relating to the affairs of the Regional 
Rural Bank or to the affairs of any person 


having any dealings with the Regional Rural 


Bank, nor will I allow any such person to 
inapect or. have access to, any books or docu- 
ments belonging to, or in the possession of the 
Regional Rural Bink and relating to the busi. 
nosa of the Regional Rural Bank, or to the 
business of any porgon having any dealings 
with the Regional Raral Bank, 

Signature. 
Bigned before me. 

Dated 


neni 
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THE ASSAM SILLIMANITE LIMITED 

(ACQUISITION AND TRANSFER OF 

REFRACTORY PLANT) ACT, 1976 

(Act No. 22 of 1976)* 
` [11th February, 1976} 

An ‘Act to pease for the ecquisition and 

transfer of the right. title and interest 

of the Assam Sillimanite Limited in 

_ respect of its Refractory Plant and for 

matters connected therewith or inci- 
dental thereto. 


Whereas it ig urgently necessary to eug- 


meni the supplies of refractories to meet they 
eaecntial . requirements of the iron and steel 


industry: ’ 

And wherees for the said purpose, a licerce 
to set up a refractory plant was granted to 
the. Assam Sillimanite Limited under the 
Industries (Development and Regulation) 
Act, 1951; 

And whereas in pursuance of the licenca 
granted to it, the Assam Sillimanite Limited 
had imported machinery from abroad and 
commsnced the construction of the first stage 
` ofits Refractory Plant but the project of the 
‘paid company did not proceed beyond the 
firm stage on account of financial and.othez 
-“diffionlties, and the pilot Refractory Plant 
which was constructed by the said Sompany: 
has been closed: 


And whoroas special type -of refractories; 


`. -- Including high alumina refractories, needed 
by the iron and steel industry may be. manu- 


factured at the Refractory Plant of the Assam 
` Sillimanite Limitad snd suoh manufacture 
will enable the country to progressively 
reduce the import of auch apeatat type of 
refractories; 


And whereas for the purpose of speedily 
bringing the Refractory Plant of the Agtam 
Sillimanite Limited into operation, the 
mansgement of the said Refractory Plant was 
taken ovex, for a limited period by the Central 


Government under section 18AA of the Indus. `- 


‘tries (Development and Regulation) Act, 1951; 


And whereas for the purpose of augmenting 
tho ‘supplies of refractories to meet the essen. 


`- tial requirements of the iron and steel indue- 


fry, it ig necessary to acquire thé right, title 
' and interest of the Assam Sillimanite Limited 
in reepect of Its Refractory Plant; 


Be it enacted by Parliament in the Twenty. 


-sixth Year of the ‘Repnblic ot India a fol. 


lows :-—— 


{#] Received the assent of the President on 11-2- 
1978 Act published in Gaz. of India, 11-2- 

1976, Part 11-9. 1, Ext., p. 163. 
For Statement of Objects and Reasons, ses ‘Gaz. 
“cf India, 19-1- 1976; Part I- 8. 3, Ext, p 887, 
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AT. Be 
OHAPTER I 
PRELIMINARY 

1. Short title. 


This Act may be called THE ASSAM SIL. : 
. LIMANITE LIMITED (ACQUISITION AND 
TRANSFER OF REFRACTORY PLANT) 


AOT, 1978. 
2. Definitions. 

In this Act, unless the context other wise 
requires,— 


(a) ‘appointed dəy? means the Say on 


which this Act comes into force; 
_(b) Commissioner” means the Commissioner 
of Payments appointed under section 14: 

(c) “Comrany’ means the Assam Sillima. 
nite Limited, being a company’ as defined im 
the Companies Act, 1956 and having ite 
registered office af Gauhati in the Stata of 


ssam; 

(å) Refractory Plant” means the ‘ietinc) 
tory mepufacturing plant, owned by the 
Company, situated near Ramgarh in shie State 
of Bibar; 

(e) ‘‘apecifed date” means such date as the 


Central Government may, by notification im - 


the Official Gazette, specify in relaticn to any 


-provision of this Act and different dates may 
be specified in relation to different provisiona . 


of this Acts 

(t) words and expressions ured herein and 
not defined but defined in the Companies Act, 
1956 have the meanings ere astigned 
to them in that Act. © 


CHAPTER II 
` AoQuisiTION oF 188 RBFBACTORY PLANT 


3..Refractory Plant to vest in- the Centrat 


+ Government. 


On the appointed day, the Refractory Plant 
shall, by virtue of this Aci, stard traneferred 


to, and the right, title and interest of the — 


` Company in relation to ity Refractory Plan} 


shall vegt atsolntely in, the Central Govern- 


‘ment. 


4. Power of -Central “@bpeoament to 
direct vesting of the Refractory Plant 
in a Government, comp:ny,. 

(1) Notwithstanding anything contained in 
section 3. the Central Government may, if it 


` is satisfied that a Government company ia 


willing to comply, or hss complied, with such 
terms- and conditions as that Government. 
may impose, direct, by an order in writing, 
that the right, title and interest of the Oom- 
pany in relation to the Refractory Plant shall. 
instead of continuing to vest in the Central 
Government, vest in the Government com. 
pany either on the date of publication of the 
directicn or on such earlier or later date (not 
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beivg a-date earlier than the appointed day) 
ag may be specified in that direction. 

(2) Where an order for vesting of the 
Refractory Plant in a Government company 
ig made under sub-section (1), all tho rights 
and obligations of the Central Government 
in relation to the Refractory Plant shall, on 
and from the date of:such vesting, be deemed 
to have become tha righty and obligaticna, 
respsotively, of the Government company. 

(3) The Government company ehall, in 
the management and administration of the 
Refractory Plant, ast In accordance with 
such direotions, if any, as may ba issued by 
the Central Government in this behali. 

(4) The Government company may also 
apply to the Central Government at any 
time for Instructions as to tha manner in 
which the mansgement of the Refractory 
Plant shall be conducted or in relation to 
any matter arising in the course of such 
management. . 


5. General effect of vesting. = 

(1) The Refractory Plant shall be déemed 
to include all agsets, rights, powers, autho. 
rities and privileges and all property, mov. 
able and immovable (not being any mining 
' lease held by the Oompany before the sp. 
pointed day), oath balances; cash on hand, 
reserve funds, investments, book debts and 


all other. rights and interests in, or arising 


out of, such property as weres immediately 

before the appointed day, in the ownership, 

possession, power or control of the Company, 

` whether within or outside India; and all 

_ books of account, registers and all other doou. 
menis of whatever nature relating thereto 
and shall also ba deemed to include the liabi- 
lities and obligations specified in sub- gection 
(2) of section 8. 


(2) All property aa aforesaid which have 
vated In the Central Government under 
secticn 3 shall, by force of such vesting, be 
freed and discharged from any trust, obliga- 
` tion, mortgage, charge, lien and from all 
other encumbrances affecting it, and any. 
attachment, injunction or decree or erder of 
any court restricting the use of such property 
ineny manner or appointing any receiver in 
respect of the whole or any part of-such pro. 
perty shall be deemed to have been witb- 
drawn. 


. (3) Every mortgagee of any property which 


has vested under this Act.in the Central 
Government and every person holding any 


charge, lien or other interest in or, in relation. 


` to, any auch property shall give, within such 

time snd in guch manner as may be pres. 

cribed,an intimation to the Commissioner of 

such mortgage, charge, lien or other interest. 
w: 
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(4) For the removal of doubts, itis hereby 
declared that the mortgages of any prorerty 
referred to in sub-section (2) or any other- 
person holding any charge, lien or other 
interest inj. or in relation to, any such pro. 
perty shall be entitled to claim, in aczordance- 
with his rights and interests,_psyment of tha 
mortgage: morey or other dues, in whole or 
in part, oat of the amount specified in rela. 
tion to such property in section 9, but no- 
such mortgage, charge, lien or other interest- 


*shsll be enforceable against avy property 


which has vested in the Centre! Government. 
or the Government company. 

(5) If, on the appoiatel day, any sits. 
appeal or other proceeding of whatever nature. 
in relation to any master apecified in sub. 
section (2) of section 8, instituted or pre-. 
ferred against the Company is pending, the 
in go far as it relates to the 
Refractory Plant, abate, be discontinued, or 
be, in any way, prejudicially affected by- 
reason of transfer of the Refractory Plant or 
of anything contained in this Act, but the- 
suit, appeal or- other proceeding may be cov. 
tinued, prosecuted and enforced by or againat 


the Central Government or the Government 
company, as the oase may be. 


6. Duty to deliver possession of the Re- 
fractory Plant and documents relat- 
ing thereto. 


(1) Every person, in whose possession or . 
oustody or under whose control the Refrac- 
tory Plant or any part thereof or any macbi.. 
nery, instrument or other movable asset 
forming part of the Refractory Plant, may be 
immediately before the appointed day, shall: 
forthwith deliver pcasession of the Refractory 
Plant or such part, machinery. instrument 
or other asset, as the case may be, to the 
Central . Government or the Government 
company or to such person or body of per. 
gons as the Central Government or the Gov. 


‘ernment company may specify in this behalf. 


(2) Every person who has, on the appo'nt.. 
ed day, in his possession or under his control 
euy books, documents or other papers rolat- 
ing to the Refractory Plant which has vested 
in the Central Government or a Government. 
company under thia Act, and which belong to 
the Company or would have.so belonged if 
the’ Refractory Plant had not vested in the“ 
Csnitral Government or the Government som. 
pany aball be Jiable to account for the eaid 
books, documents and other papers to the. 
Osntral Government or ‘the Government com.. 
pany. as the case msy be, ahd aball deliver- 


. them up to the Central Government or the. 


Governmeat company or to such person or 
body of persons ag the Central Government. 
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or the Government company may specify in 
this behalf, 

(8) The Oentral Government may take or 
cause to be taken all necessary steps for secur- 
ing possession of the Refrantory Plant which 
thas vested in it under gestion 3. 


‘7. Duty to furnish particulars. 


The Company shall, within such period aa 
tthe Central Government may allow in this 
behalf, furnish to that Government s com- 
.pleta inventory of all the 
asots of the Company as on the appointed 
day, pertaining to the Refractory Plant which 
-has vested in the Oentral Government under 
section 3, and for this purpose the Central 
‘Government or the 
shall afford the 
facilities. 


Company all reasonable 


8. Company to be liable for certain prior 
liabilities. 

(1) Every liability, other than the liability 
spedified in gub.seation (2), of the Company in 
-relation to the Refractory Plant in respect of 
‘any period prior to the appointed day, shall 
‘be the lability of the Company and shall be 
enforceable against if and not against the 
Oontral- Government or the Government com. 
‘pany. 

_(2) Any liability ‘in respeat of — 

(a) the amounts advanced to the Oompany 
(after the management of the Refractory 
“Plant had. been taken over by the Central 
Government) by the Hindustan Steel Limited 
(a company formed and registered under the 
Conipanies Act, 1958), together with interest 
due thereon; 

(b) wages, salaries and other dues of em- 
ployees of the Refractory Plant, in respect of 
ny period after the management of such 
plant had been taken over by the Central 
“Government, 

‘shall, on and from the appointed day, be the 
liability of the Central Government and shall 
be discharged by that Government or, for and 
, -on behalf of that Government, by the Govern. 
ment oompany, as and when repayment of 

‘such amount becomes due or as and when 
puch wages, salaries and other dues become 

due and payable, , 

_ (3) For the romovyal of donbta, it is hereby 

-declared that, — 

(a) save ag otherwise expressly provided in 
-ibis section or in any other section of this Act, 
“no liability other than the liability specified in 
-aub.section (2) in relation to the Refractory 
Plant, in respect of any period prior to the 
-appointed day shall be enforceable against the 
~Oentral Government or the Government com. 
pany, a8 the case may be;! 


The Assam Billimanite Limited eto. Aot, 1976 = 


properties and. 


Government company - 
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(b) no award, deores or qrder oftany court, 
tribunal or other authority in relation to the 
Refractory Plant, passed after the appointed 
day in regpect of any matter, claim or dispute 
in relation to any matter, not being a matter 
referred to in sub-section (2), which arose. 
before that date, shall ba enforseable against 
the Oentral Government or the Government 
company, as the case may be; 


(o) no liability incurred by the Oompany 
before the appointed day, for the contraven. 
tion, in relation, to the Refractory: Plant, of 
any provision of law for the time being in 
force, shall ba enforceable against the Osntral 
Government or the Government company, a3 
the case may be. 


OHAPTER III 
PAYMENT OF AMOUNT 


9. Amount to be paid for transfer and 
vesting of Refractory Plant. . 

(1). The Oompany shall be glven by the 
Oentral Government in cash ani in the 
manner specified in Chapter VI, an amount of 
one crore seven lakhs and seventeen thousand 
rupees for the transfer to, and vesting in, iti 
under section 3 of the Refractory Plant. ; 

(2) The amount payable under sub-seo- 
tion (1) shall carry simple interest at the rate 
of four per cent. per annum for the: period 


` commencing: on the appointed day and ending 


on the date on which payment of such amount 
is made by the Central Governmens to the 
Commissioner. ° 


(3) For the removal of doubts, it is hereby ` 


_ declared that the liabilities of the Company in 


relation to the Refractory Plant, other than 
those referred to in sub-section (2) of ges. 
tion 8, shall be met from the amount referred 
to in sub-section (1), in accordance with the 
rights and interests of the oreditors of the 
Company. 


10. Payment of other amount. / 
` (1) In addition to the amounts specified in 


-gection 9, there shall also be given to the 


Company, in cash, by the Central Government 
an smount compnted at the rate of rupees 
two thousand and five hundred per mensem 
for the deprivation of the Company of the 
management of ita Refractory Plant during 
the period commencing on the 2nd day of 
November, 1972, and ending on the appointed 
day. 

(2) In addition to the amount referred to 
in sub.section (1), there shall be given by the 
Central Government, in cash, to the Company,” 
simple interest at the rate of four per cent. 
per annum, on the amount computed st the 
rate specified in sub-section (1), for the period 
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commencing on the appointéd day and ending 


on the date on which payment of such amount 


is made by the Oentral Government to tha 


Commissioner. 
CHAPTER IV 


MANAGHMENT, ETO., OF REFRACTORY 
PLANT F 


11. Management, etc., of Refractory Plant. 

On the commencement of this Act, the 
general guporinjendence, direction, control 
and management of the affaira and business of 
the Refractory Plant shall,— 

(a) where a direction has been made by the 
Central Government under section 4, vest in 
the Government company specified in such 
direction, or 

(b) where no such direotion hag been made, 
vost in such person or body of parzons as may 
be appointed by the Central Government in 
thig behalf, 
and thereupon the Government company so 
specified or the person or body of persons so 
appointed, as the cage may ba, shall be entitled 
to exercise all such powara and do all: such 
things as the Company is authorised to exer. 
cise and doin relation to the Refractory Plant. 


OHAPTER V 


PROVISIONS RELATING TO HVPLOYRES 
or RAFRAOTORY PLANT. 


12. Employment of employeés to con- 
tinue. . 


(1) Every person, who has baen, Imme- 
diately before the appointed day, employed 
by the Company, shall, if employed in conec- 
tlon with the Rafractory Plant, become, as 
from the appointed day, an employes of the 
Central Government or the Government com. 
pany in which the Refractory Plant has vested: 
ag the casa may be, and shall hold hls office 
or service therein by the same tenure on ths 
game remuneration and uyon the same terms 
and conditions aad same rights and privileges 
as bo pension and gratuity and other like 
matters as he would have held the sama under 
the Company if the Refrastory Plant had no} 
vested in the Oantral Government or the 
Govern ment company; and shall continue to 
do so unless and until his employment in the 
Central Government’ or the Government com- 
pany is daly terminated or until his remunera- 
tion, terms and conditions of employment are 
duly altered by the Central Government or 
the Government company, aa the case may be. 

(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the tima being in force, the 
transfer of tho services of any employee of 
the Company to the Central Government or 
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the Government company shall not entitle 
such employee to any compensation under this 
Act or under any other law for the time being 
in force and no such claim shall be entertained 
by any court, tribunal or other authority. i 


(3) Whore. under the terma of any contract 


- of service or otherwise, any person, whose 


geryioas-becomea terminated or whose services 
become transferred to the Central Government 
ors Government company by reason of the 
provisions of this Act, is entitled to arrears or 
salary or wages or any payment for any leave 
not availed of or other payment, not being 
payment by way of gratuity or pension, such 


‘person may: except to the extent such liability 


has been taken over by tha Central Govern- 
mont under-<sub.gsection (2) of gection 8, en- 
foroa his claim against the Company but not 
against the Cantral Government or the Govern. 
ment company. 


13, Provident and other funds. 

{1) Where the Company has established a 
provident fund, stiperannuation, welfare or 
other fund for the bevefit of the persons om. 
ployed in the Refractory Piant, the monies 
relatable to the employees who3s services have 
become transferred by ox under this Act to the 
Oentral Government or a Government com. 


` pany shall, out of the monies standing, on the 


appointed day, to the cradié of such provident 
fund, superannuation, welfare or other fund, 
stand transferred to, and vested In, the Central 


` Government or the Government company, as 


the case may be. - 


(2) The monies which atand transferred, 
under sub-section (1), to the Central Govern. 
ment or a Government company, shall be dealt 
with by that Government or Government 
company, a9 the oase may be, in such manner 
as may be prestribed. 


OHAPTER VI 
_ COMMISSIONER OF PAYMENTS. 


14, Appointment of Commissioner of 
Payments. 


(1) For the purpose of disbursing the 


- amount payable to the Company, the Cantral 


Government shall: by notification in tho 
Official Gazette, appoint such person as it may 
think ft to be the Oommiesioner of Payments. 


(2) The Central Government may appoint 
such other persons as if may think fit to ansigt 
the Commissioner and thereupon the Commis. 
sioner may authorise one or more of auch 
peroons also to exercise all or any of the 
powers exercisable by him under this Act, and 
different persons may be authorised to exercise 
different powers. : 
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(3) Any parson authorigel by the Osmmis- 
sioner to exercise any powers may exercise 
thoss powers in the same manner and with 
the same effeoi as if thay have been conferred 
on that pereon directly by this Act and not by 
- way of authorisation. 


(4) The salaries and allowances of the Oom. 
missioner and other persons appointed under 


this section shall be defrayed ont of the Oon- 


aolidated Fand of India. 


15. Pasment by the Central Government 
to the Commissioner. 


` (1) The Oentral Government shall, within 
thirty days from the specified date, pay, in 
cash, to tha Commfgsioner, for payment to the 
Company. an amount equal to the amount 
specified in section 9 and shall also pay to the 
Commissioner such amounts as may be pay- 
able to the Company under sub-sections (1) 
and (2) of section 10. 

(2) A deposit account shall be opened by 

the Oentral Government in favour of the Com. 
missioner in the Pablia Account ‘of Jndle,‘ and 
every amount paid under thia Act to the Oom- 
migsioner shall be deposited by him to the 
Gredit of the said deposit account in the Publia 
Account of India, and thereafter the said 
deposit account shall be operated by the Oom- 
migsioner. 
_ (3) Interest accruing on the Groat stand. 
ing to the oredit of the deposit account referr. 
ed to in sub section (2) shall enure to the 
benefit of the Company. - 


16. Priority of claims in relation to 
arrears of provident fund, etc, 


. (1) Out of the a nount-pald to him under 
pub-geation (1) of section 15, the Commissioner 
shall deduct in the, first instance, all sums 
equal to the amount of arreara due to the 
persons who were in employment of the Com- 


pany, in connection with the Refractory Plant, f 


on the 1st day of July. 1973, — 
(a) in relation to a provident fund, pension 


fund or any otber fund established tor pee, 


welfare of such persons, 
(b) as wage:. 


(2) All sums deduoted andar gub-geation (1) 
shall, in accordance with guch rules a3 may be 
made under thia Act, be credited by tha Oom. 
miesiover to the relevant fund or paid by him 

. to the persons to whom the said sums are due 
and on such credit or payment. the liability of 
the Company in respect of the amount of 
arrears due as aforesaid shall, to the extent of 
such Gredit or payment, stand discharged. 

. (3) Every deduction made under sub.sec- 
tion (1) shall have priority over all other 
debts, whether secured or unsecured. 
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17, Priority in relation to other claims. 
(1) Save as.otherwise provided in seation 16, 


“every secured debt due from ihe Company 


ghall have pziority over all other debt and 
shall be paid in accordance with the tights ape 
interests of the secured creditors , i 

Provided that where-the secared debts are — 
dus to different creditors by reasons of the 
bypothecation of different assets to them, ‘such 
debts shall be répaid in foll in accordance with 
the rights and interests of such oreditore, 
unless the balance of fhe amount left after 
méating the Habilities referred to in section 16 
is insufficient t3 meet them, in which cage 
they ehall abate in equal proportions and be 
paid asgordiagly,, 

(2) Notwithstanding anything contained in 
any other law for the time being in force, 
there shall be p3id in priority to all other 
unsecured debts, — 

(a) all revenues, taxes, cessed, rates and’ 
any other dues payable immediately before 
the appvinted day. to the Central Government,. 
State Governments. local authorities and State 


‘Eleotricity Boards in relation to the’ Refrac- 


tory Plant, as the case rhay be; 

(b) all amounts due in respect, of any | 
Gompergation oz liability for compensation 
under the Workmen’s Oomyensation Aot, 1923, 
in respect of the death oz disablement of any 
employee of the Comrany in relation to the 
Refractory Plant, unless the Company has, 
unde» such a contract with insurers as is men." 
tioned in section 14 of the said Act, rights 
capable of being transferred to, and vested in, 
the workmen; i 

(c) all sums deducted by the Company from 
the salary or wages of any employee of the 
Refractory Plant for credit to any provident: 
fund, or any other fond established for the. 
welfare of the employees but not deposite to 
the credit of such funds. 

(3) The debts specified in sub.seation (2): 
shall rank equally among themselves and be 
paid in full, unless the balance of the amount. 
left after meeting the liabilities referred to in 
section 16, and eub.section (1} of this section, 

is insufficiant to meet them, in which case they 
shall abate in equal proportions and be paid 
accordingly. 


18. Claims to be made to the Commis- 
sioner. 

Every perzon having a claim-’against the 
Company in relation to tha Rafractory Plant. 
shall prefer such claim before the Commis. 
sioner within thirty day; from the specified 
date: 

Provided that if the Coammiasioner is ‘satis. 
fled that the claimant wis prevented by suffi: 
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‘dient cause from preferring the claim within tho 
ald periad of thirty days, he may entertain 
the claim withia a further period of thirty 
days, but not thereafter. | 


19. Proof of claims. 


(1) The Commissioner shall fix a certain 
date on or bafore which every claimant shall 


file the proof of his claim or be excluded from | 


the benefit of the deductions or disbarssments 
made by the Commissioner. 


(2) Not less than fourteen days’ notice of 
the date so fixei shall be given by advertise- 
tment in one issue of the daily newspaper in 
tha English language an 1 in one issue of such 


daily newspaper in the regional Iangusge as 


‘the Commissioner may consider suitable, and 


every such notice shall call upon the claimants _ 


‘to file the proof of their claims with the Com- 
missioner within. the time specified in the 
advertise ment. £ 


(3) Every olaimant who fails. to fle the 
proof of his olaim within the time specified by 
the Commissioner shall be excluded from the 
deductions or disbursements made by the 
Oom missioner. 


(4) The Commissioner shall, afier such in- 
vestigation as may, in bis opinion, be necessary 
“ani after giving the Company an opportunity 
ot refuting the claim and after giviag the 
claimant a reasonable opportunity of being 
heard, in writing, aimlé or reject the claim in 
whole or in part. 

(5) The Osmmissioner shall have the power 
to regulate his own procedure in all matters 
arising out of the discharge of his funotions 
inoluling the plate or places at which he will 
holi his sittings and shall, for the purpose of 
making an investigation onder this: Ast, have 
the same powers as are vested in a civil court 
undet the Oode of Ofvil Prossdure, 1908, 
while trying a suit, in respect of the following 
' matters, namely : — 

(a) tha summoning ani enforcing the attan- 


dance of any witness and examining him on 


-osth; 


(b) the distovery and proluction of any ` 


dogument or other material object ptoducible 
m5 evidenca; 
(o) the reception of evidence on affilavita; 
(d) the issuisg of any commission: for -the 
examination of witnesses. 


(6) Any investigation before the Commis. 
‘sioner shall be deemed to be a judicial pro. 
‘ooeding within the meaning of sections 193 
‘and 228 of the Indian Penal Code and ihe 
Oommissioner shall be deemed to be a civil 
‘court for the purpose of section 195 and 
Ohapter XXVI of the Code of Otala, Pro. 
@edure; 1973. 
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(7) A claimant who is dissatisfied with tha 
decision of the Commigsioner may prefer an 
appeal agaizst the decision to the principal 
civil court of original jurisdiction within the 
local limita of whose jurisdiction the Refrac. 
tory Plant is situated; . 


Provided that wh3re a person who is. a 
Judge of a High Court is appointed to be the 
Commissioner, such appeal shall He to the High 
Court for the State in which the Refractory 
Plant is situated, and such appeal shail be 
heard «nd disposed of by not less than two 
Judges of that High Court. 


20. Disbursement of money by the Com. 
missioner to claimants. 


Where, after meeting the claims admitted 
by him of secured creditucs, aud unsecured 
creditors having priority under eub-soation (2) 
of section 17, the total amount of the olaims 
of other unsesured creditors admitted by the 
Commissioner does not exceed the balance of 
the amount left after meeting the liabilities 
referred $o in ssction 16, and sub.seohions (1) 
and (2) of section 17, every admitied claim of 
such other unsecured creditors, shall rank 


‘equally among themselves and be paid in full, 


and the balance, if any, shall be paid to the 
Com pany; but where such amount ig ingnfiicient 
to meet in full the total amount o! such ad. 
mitted olaimg, all such claims shall abata in 
equal proportions and be paid accordingly. ` 


21. Undisbursed or unclaimed amount to 
bs deposited to the general revenue 
account. 


Any money paid to the Commis3ioner which 
remaing undiasburaed or unclaimed for a psriod 
of three years from the first day on which the 


‘disbursement was made, shall be transferred 


by the Commissioner to the general revenue 
account of the Central Government; bat a 
claim to any money so transferred may be 
preferred to the Oentral Government by fhe 
person entitled to suoh payment and shall be 
daalt with as‘if such transfer had not bsen 
made, the order, if any: for payment of the 
claim being treated aa an order for the refund 
of the revenue. 


OHAPTER VIL 
MISCELLANEOUS ` 


22. Penalties. 

Any person; who, — 

(a) having in his posses-ion, custody or con. 
trol any property forming par: of the Refrac. 
tory Plant, wrongfully withholds sach property 
from the Central Government or the Govern- 
ment company: as the case may be; or 
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(b) wrongfully obtains possession of, ox re- 
tains any property forming part of, the Re. 
fractory Plant or willfully withholds or fatls to 
fornish bo the Central Government or the Go- 
‘yernment company or any person or body of 
_ persons specified by that Government or the 
Government company, as the cage may be, any 
document relating to such Refractory Plant 


which may be in his possession, custody or con.” 


trol or fails to deliver to the Central Govern. 
ment or the Government company or any 
person or body of persons specified by that 
Government or the Government company any 
assets books of account, registers or other 
documents in his custody or control, relating 
to the Refractory Plant; or 

(o) wrongfully removes or destroys any 
property forming part of the Refractory Plant 
or prefers any Olaim under this Act which he 
knows or hag reasonable cause to believe, to 
be false or grossly inaccurate. 


‘shall be punishable with imprisonment for a. 


torm which may extend to two years or with 
_ fine which may extend to ign thousand rupees, 
or with both. 


23. Offences by companies. 


(1) Where an offence under this Act has been 
“committed by a company, every person who 
st the time the offence was committed was in 
charge of; and was respongible to, the com- 
pany for the conduct of the business of the 
company, as well as the company, shall be 


deemed to be guilty of the offence and shall 


be liable to be proceeded agairat and punished 
accordingly : 


Provided that nothing contained in this sub. 
section shall render any such person liable to 
any punishment if he proves that the offence 


was committed without his knowledge or that ` 


. he had exercised all due diligence to prevent 
the commission of such offence. 


(2) Notwithstanding anything contained in 
sub-gestion (1), where any offence under this 
Act has been committed by a company and ib 
is proved that the offanas has been committed 
with the consent or connivance of, or is attri- 
butable to, any neglect on the part of any 
director, manager, secretary or other officer 
of the company, such director, manager, secre- 


tary or other officer shall be liable to be pro-. 


ceeded against and punished accordingly. 

Explanation, — For the purposes of this 
section,— 

(a) “company” meang any body corporate 
and includes a firm or other association of 
individuals ; 

(b) “director”, in relation to a firm, meang 
a parimer in the firm, 
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24. Act to have overriding effect. 


The provisions of this Act shall have affeat 
notwithstanding anything inconsistent there- 


“with contained in any other law for the time 


being in foros or in any Instrument having 

effect by virtue of any. Jaw other than this 
Act, or in any deoree or order of any court, 

tribunal or other authority. 


25. Protection of action taken in good 
faith. 
`(1) No suit: progesution or other legal pro. 
ceeding sheli lie against the Central Govern- 
ment or any of its officers or other employses 
for anything which is in good faith dons or 
intended to be done under this Act, 


(2) No suit or other legal proceeding shalt ` 


Tie against the Central Government or any of —. 


it; officers or other employees for any damage. 
caused or likely to ba caused by anything 
which is in good faith done or intended to be 
done under this Act.” 


26. Contracts to cease to have effect 
unless ratified by the Central 
Government or Government com- 
pany. 

(1) Every contract entered into by thea 
Company in relation to the Refractory Plant 
for any service, sala or supply, and in force © 
immediately before the appointed day, shall, 
on and from the expiry of ons hundred and 
eighty days from the appointed day, cease to 
have effect unless euch contract is. before 
the expiry of that period, ratified, in writing, 
by the Central Government or the Govern. 
ment company, and, in ratifying such contract,. 
the Central Government or the Government. 
company may make such alteration or modi.. 
fication therein as if may think fit: 

Provided that a Government company shall 
not make any alteration or modification in a 
contract without the previous approval of the. 
Central Government: 

Provided further that the Central Govern: 
ment or the Governnenk company shall nob: 
omii to ratify a contract, and shall nob make- 
any alteration or modification in a contract, 


-unless it is satisfied that such contract is- 


unduly onerous or. has been entered into in- 


. bad faith or is detrimental to the interests- of 


the Refractory Plant. 


(2) The Central Government or the Govern: 
ment company ehall not omit fo ratify a con-- 
tract, and, shall not make any alteration or- 
modification therein, except after glving to- 
the parties to the contract a reasonable op. 
portunity of being heard and except after 
recording, in writing, its reasons for refusal bœ- 


- ratify the contract or for making ` any alteras. 


tion or modification therein, 
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27. Delegation of powers. 


(1) The Oentral Government may, by noti. 
fication in the Official Gazette, direct that all 
or any of the powers exercisable by i¢ under 
this Aot mav algo be exercised by any person 
oz persons as may be specified in the noti. 
fication. 


(2) Whenever any delegation of power is 
made under sub-section (1), the person to 
whom such power hag been delegated shall 
act under the direction, control and supervi. 
sion of the Oentral Government. 


28, Power to make rules. 

(1) The Oentral Government may, by noti- 
fication in the Official Gazette, make rules 
for carrying out the provisions of this Act. 


(2) In partionlar, and without. prejudice to 
the generality of the foregoing power such 
rules may provide for all or any of the follow- 
ing matters, namely :— 

(a) the manner in which monies in any 
provident or other fund referred ‘to in sec. 
tlon 13 shall be dealt with ; 

(b) any other matter which ig required to 
be, or may be, pragoribed. 


(3) Evary rule made by the Central Govern. 
ment undor tbis Act shall be laid, as soon as 


may be after it ia made, before each House of 


Parliament, while if is in session, for a total 
period of thirty days which may be comprised 
in one session or in two or more sucdessive 
sessions, and if, before the expiry of the 
session immediately following the session or 
the successive sessiona aforesaid, both *Houses 
` agree in making any modification in the rule 
or both Houses agree that the rule should: nob 
be made, the rule shall thereafter have effect 
only in euch modified form or be of no effet, 
as the case may be; so, however, that any 
such modifidation or annulment shall: be 
without prejudice to the validity. of anything 
previously done under that rule. 


29. Power to remove difficulties. 


If any difficulty arises in giving effect lo tbe- 


provisions of this Act, the Cantral Government 
may, by order, not inconsistent with the pro. 
visions of this Act, remove the difficulty: 

Provided that no such order shall be made 
after the expiry of a pericd of two years from 
the appointed day. 


30. Declaration as to the policy o: the 
State. 


It ia hereby declared thst this Act fa for 
giving effect to the policy of the State towards 
Securing the principles specified in clause (b) 
of article 39 of the Diiia 
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Explanation. — In this section, “State” has 
the same meaning as in article 12 of the Con. 
stitution. 


THE PRESS COUNCIL (REPEAL) 
: ACT, 1976 


(Act No. 24 of 1976)* 
{iith February, 1976] 


An Act to repeal the Press Council Act, 
1965 and to provide for certain matters. 
incidental thereto. 

Be it exacted by Parliament in the Twenty. 
seventh Year of the Peponi of India as fol.. 
lows -— 


1. Short title and commencement. 
(1) This Act may be osllad THE PRESS- 
COUNOIL (REPEAL) AOT, 1976, 


(2) It sheall be deemed to have come into 
force on the 1st day of January, 1976. 


2. Definitions. 


In this Aot, unless the context otherwise 
requires,— 

(a)! “appointed day” means the Ist day of 
January, 1976; 

(b) "Press Council” means the Press Coun- 
cil of India established under section 3 of the 
Press Council Act, 1960. 


3. Repeal of Act 34 of 1965; and dissolu- 
tion of Press Council. 


On the appointed day, the Press Oounci} - 
Act, 1985, shall stand repealed, and the Press 
Council shall stand dissolved. 


4. Consequential provisions, 

On the dissolution of the Press Counail,~ 

(a) all monies and other property of what- 
ever, kind (including the Fund of the Press: 
Council) owned by, or vested in, the Prose 
Council. immediately before the appointed day 
shall, on the appointed day, stand transferred’ 
to and vest in the Central Government; 

(b) subject to the provisions of clause (d), 
any suit, appeal or other proceeding of what. 
ever nature pending immediately before the- 
appointed day before any court or other autho- 
rity in which the Press Council is a party 
shall, on the eppointed day, abate; 

(c) any proceeding of whatever nature pand- 
ing Immediately before the appointed day 
before the Press Council shall, on the appoint- 
ed day, abate 


*Received the assent of the President on 11-2-1978. 
Act published in Gas. of India, 11-2-1078, 
Part II-S. 1, Ext., p. 187. a 

For Statement of Objects and Reasons, sce Gas. 
of India, 28-1-1978, Part II-S. 2, Ext, p. 441. 
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(d) all liabilities and obligations of the 
-Presa Council of whatever kind and subsisting 
-immediately before the appointed day, shall, 
-on and from the appointed day, be deemed to 
be the liabilities or obligations, as the case 
-may be, of the Central Government, and any 

. “proceeding or cause of action pending or exist- 
-ing immediately before the appointed day by 
or against the Press Council in relation to 


such Hability or obligation may; as from the . 


-appointed day, be continued and enforced by 
-or against the Oentral Government; 

(e) any thing, or any action, which ought 
to have been done or taken by the Pres Coun. 
«oil before the appointed day with respect to 
ths termination. of service of ita employees or 
with respect to any matter in relation thereto 
-or atising therefrom, but not so done or taken 
by that Council, may, on and from the ap- 
pointed day, be done,or taken by the Central 
-Government. 


5. Repeal and saving. 

(1) The Press Council (Repeal) Ordihanco, 
1975, i: hereby repealed. 

(2) Notwithstan jing such appeal, anything 
done: or any action taken under gestion 4 of 
-the Ordinance go repealed shall be deemed to 
‘have been done or taken under the correspond- 
-ing provisions of this Act. 

THE EQUAL REMUNERATION 
ACT, 1976 
{Act No. 25 of 1976)* 
[lith February, 1976] 

-An Act to provide for the payment of 
equal remuneration to men and women 
workers and for the prevention of dis- 
crimination. on the ground. of sex, 
against women in the matter of employ- 
ment and for matters connected there- 

with or incidental thereto, 


Ba it enacted by Pazliament in the ignites 


-peventh Year of the Republia of India as 


-follows :— 
- -CHAPTER I. 
” PRELIMINARY . 


1. Short title, extent and commence- 
ment, 
(1) This Ach may he called THE EQUAL 
“REMUNERATION AOT, 1978. 


(2) Ib extends to the whole of India. 


(3) It shall come into force on such date,. 


‘not being later than three years from the 


*Recsived the assent of the President on 11-2-1878 
Act published in Gas. of India; 12-2-1976, 
Part II-S, 1, Ext. P. 189. 

For Statement of Objects and Reasons, see Gas. of 
Indis; 6-1-1976, Part II-S. 2, Exs, P, 128, 
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passing of this Aot, ag the Osntral Govem- 
ment may, by notification, appoint and 
diferent dates may be appointed for different 
establishments or employments. 


2. Definitions. 


In this At, unless the soles olherwise 
requires, — 


(a) “appropriate Gove: ment” means, — 


(i) in relation to. any employment carried 
on by or undor the authority of the Central 
Government or a railway administration, or 
in relation to a banking company, a mine, 
oilfield or major port or any corporation 


` established by or under a Central Act, the 


Central Government and 


(ii) in relation to any other employment, 
the State Government; 


(b) ‘“‘commencement of this Act” means, in 
relation to an establishment or employment, 
the date on which this Ast comes into foree 
in respect of that establishment or employ. 
ment; | 

(o) “employer” has the meaning assigned 
to it in clause (f) of section 2 of the Payment 


l a Gratuity Aot, 1972; 


(d) "man” and “woman” mean male ‘and 


dale human beings, ` respectively. of any 
: ge; 


' (e) “notification” means a` notification 
published in the Official Gazette: 

(t) “prescribed” means preeribad by ruleg 
made under this Act; 


(g) ‘“‘remuneration”’ means the basia wage 


-or galary, and any asailditional emolumants 


whatsoever payable, either in cash or in kind, 
to a person employed in respect of employ. 
ment or work done in such employment, if 
the terms of the contract of employment, 
express or implied, were falfilled; : 


(b) '‘same work or work of a similar nature” 
meang work in respect of which the skill, 
effort and responsibility required are the 
fame, when performed under similar working 
conditions, by & man’ or a woman and the 
differences, if any, between the skill, effort 
and responsibility reqoired of a man and 
those required of a woman are not of practical 
importance in relation to ths terms and 
conditions of employment; ` 


(i) worker” means a worker in any esta- 
blishment or employment in reapeot of which 
this Act has come into force; 


(j) words and expressions used in this Act - 


and not defined but defined in the Industrial 


Disputes Aot, 1947, shall have the meanings~ ` 
respectively assigned to them in that Act. ` 
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3. Act to have overriding effect. 


The provisions of this Act shal! have’ effeat 
notwithstanding anything inconsistent there. 
with contained in any other law or in the 
terms of any award, agreement or contract of 
service, whether msde before or after the 
gommenceament of this Aot, or in any instru- 
meni having effect under any law for the 
time being in forces. 


CHAPTER II i 
PAYMENT OF REMUNERATION AT EQUAL RATES 
TO MEN AND WOMEN WORKERS AND 
OTHER MATTERS 


4. Duty of employer to pay equal remu- 
neration to men and women workers 
for samie work or work of a similar 
nature. 


(1) No employer shall pay to any worker, 
employed by ‘him in an establishment or em. 
ployment, remuneration, whether payable in 
ash or in kind, at rates legs: favourable than 
those at which remuneration is paid by him 
to the workers of the opposita sex in such 
establishment or employment for performing 
4he game work or work of a similar nature. 


(2) No employer shall, for the purpose of 
complying with the provisions of sub-.sec- 
tion (1), reduce the rate of remuneration of 
any worker. : 

(3) Where, in an establishment or employ. 
ment, the rates of remuneration payable 
‘before the commencement of this Act for men 
and women workers for the same work or 
work ofa similar nature are different only on 
the ground of sex, then the higher (in cases 


where there are only two rates), or, as the’ 


ase may be, the highest (in cases where there 


are more than two rates), of such rates shall ` 


‘be the rate at which remuneration shall be 
payable, on and from such commencement, to 
-ush men and women workers : 


Provided ‘that nothing in this sub.seotion ~ 


shall be deemed to entitle a worker to tha 
revision of the rate of remuneration payable 
to him or‘her with reference to the service 
-rendered by him or her before the commencé. 
mont of this Act. 


5. No discrimination to be made while 
recruiting men and women workers. 
- On and from the commencement of this 
‘Act, no employer shall, while making reornit. 
ment for the same work or work of a simi. 
‘lar naturo, make any discrimination against 
- women except where the employment of 
women in such work is prohibited or res. 
` tristed by ot under any law for the time 
‘Daing in force : 
` 3976 Acts 7. 
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Provided that the provisions of this section 
shall not affect any priority or reservation for 
Scheduled Castes or Scheduled. Tribes, ex- 
servicemen, retrenched employees: or any 
other class or category of: persons in the 
matter of recruitment to the posts in an esta. 
blishment or employment. 


6. Advisory Committee. 


‘(1) For the purpose of providing increasing 
employment opportunities for women, the 
appropriate Government shall constitute one 
or more Advisory Committees to advise it 
with regard to the extent to which women 
msy be employed in such establishments or 
employments as the Central Government may, 
by notification, specify in this behalf. 


(2) Every Advisory Committee shall consist 


‘of not less than ten persona, to be nominated 


by the appropriate Government, of which one. 
half shall be women. 


(3) In tendering its advice, the Advisory 
Committee shall have regard to the number 
of women employed in the soncerned esta- 
blishment or employment, the nature of work, 
hours of work, guitability of women for em. 
ployment, as the case may be, the need for 
providing increasing employment opportuni. 
ties for women, including part-time employ. 
ment, and guch other relevant factors a3 the 
Oommittea may think fit, 


(4) The Advisory Committee shall regulata 
its own procedure. 


(6) The appropriate Government may, after 
considering the advice tendered to it by the 
Advisory Committee and after giving to the 
persons concerned in the establishment or 
employment an opportunity to make represen- 


tations, issue such directions in respect of 


employment of women workers, as the appro. 
priate Government may think fit. 


7. Power of appropriate Government to 
appoint authorities for hearing and 
deciding claims and complaints. 


(1) The appropriate Government may, by 
notification, appoint such officers, not below 
the rank of a Labour Officer, as it thinks fit 
to be the authorities for the purpose of hearing 
and deciding— 

(a) complaints with regard to the contra- 
vention of any provision of this Act; 

(b) claims arising out of non-payment of 
wages at equal rates to men and women 
workers for the game work or work of a 
similar nature, 
and may, by the same or subsequent notifics-. 
tion, define the local limits within which each 
such authority shall exercise its jurisdiction. 
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(2) Every ecmplaint or claim referred to 
än sub-section (1) shall be made in such 
manner as may be prescribed. 


(3) If any question arises as to whether two 
or more works are of the same nature or of a 
similar nature, it sball be decided by the 
suthority appointed urder sub-section (1). 


(4) Where a complaint or claim is made to 
the authority appointed under sub.section (1), 
-it may, after giving the applicant and the em. 
ployer an opportunity of being heard, and 
after auch inquiry as it may consider neces. 
gary, direct,— 


(i) in the cage of a claim arising ont of non. 
payment of wages at equal rates to men and 
‘women workers for the same work or work of 
a fimilar nature that payment be made to the 
worker of the amount by which the wages 
payable to him exceed the amount actually 
paid; : 

(ii) in the care of complaint: that adequate 
steps be taken by the employer so as to ensure 
that there is no contravention of any provi. 
sion of this Act, 


(5) Every authority appointed under sub- 
section (1) shall bave all the powers ofa 
Civil Court under the Code of Civil Procedure, 
1908, for the purpose of taking evidence and 
of enforcing the attendance of witnesses and 
compelling the production of, documents, and 
every such authority shall be deemed to be a 
Civil Court for aìl the purposes of section 195 
and Chapter XXVI of the Code of Criminal 

` Procedure, 1973. 


(6) Any employer or worker aggrieved by 
“any order made by an authority appointed 
under sub-section (1), on a complaint or claim 

may, within thirty days from the data of the 
order, prefer an appeal to such jauthority ag 
‘the appropriate Government may, by notifica. 
tion, specify in this behalf, and that autho. 
ity may, after bearing the appeal, confirm: 
modify or reverse the order appealed against 
:and no further appeal shall lie against the 
wrder made by such authority. : 


. (7) The authority referred to in sub. 
section (6) may, if it is satisfied that the 
appellant was prevented by sufficient cause 
from preferring the appeal within the period 
. specified in eub.seotion (6), allow the appeal 
to be preferred within a further period of 
thirty days but not thereafter, 


(8) The provisions of sub-section (1) of 
section 330 of the Industrial Disputes Act, 
1947, shall apply for the recovery of monies 
due from an employer arising out of the 
decision of an authority appointed under this 

~ gection. 
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CHAPTER III 
MISORLLANEOUB 


8. Duty of employers to maintain regis- 
ters. 

On and from the commencement of this 
Act, every employer sball maintain such 
registers and other documents in relation to 
the workers employed by him as may be 
proscribed. 


9. Inspectors, 

(1) The appropriate Government may, Se 
notification, appoint such persons as it may 
‘think fit to be Inspectors for the purpose of 
making an investigation as to whether the 
provisions of this Act, or the rules made there. 
under, are being complied with by employers, 
and may define the local limita within which 
an Inspector may make such investigation. 

(2) Every Inspeotor shall be deemed to be 
& public servant within the meaning of 
section 21 cf the Indian Penal Code, 

(3) An Ingpector may, at any place within 
the local limits of his juriadiction.— 

(a) enter, at any reasonable time, with such 
sepistance as be thinks fit, any building, 
factory, premises or veesel; f 

(b) require any employer io produce any 
register, muster.roll or other documents relat- 
ing to the employment of workers, and 
examine such documents; 

(c) take, on the spot or otherwise, the 
svidence of any person for the purpose of 
ascertaining whether the provisions of this 
Act are being; or have been, complied with; 

(d) examine the employer, his agent or 
pervant or sny other person found in charge 
of the establishment or any premises connect. 
ed therewith or any person whom the Inspector 
has reasonable cause to believe to be, or to 
have been a worker in the establishment; 

(e) make copies, or take extracta from, any 
register or other document maintained in 
relation to the establiahment under this Act. 

(4) Any person required by an Inspector 
to produce any register or other document ar 
to give any information shal] comply witb 


such requisition. 


10. Penalties. 


(1) If after the commencement of tbis Aot, 
any emrloyer, being required by or under 
the Act, so to do— 

(a) omits or faila to maintain any register 
or other document in relation to workers 
employed by him, or 

(b) omita or fails to produce any register, 
muster.roll or otber document relating to 
the employment of workers, or 
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(o) omits or refutes to give any evidence or 
prevents his agent, servani, or any other 
person in charge of the establishment, or any 
wouker, from giving evidenca, or 


(d) omits or refuses to give any informa. 


tion, ; 
ho aball be punishable with fine which may 
extend to one thousand rupees. 

(2) If, after the commencement of this Aot, 
any employer— 

(a) makes any recruitment in contraven. 
ion of the provisions of this Aot, or 

(b) makes any payment of remuneration at 
amequal rates to men and women workers, for 
the same work or work of a similar nature, 


(0) makes any discrimination between men 
and women workers in contravention of the 
provisions of this Act, or 

(d) omits or fails to carry out any direotion 
made by the appropriate Government under 
sub,section (5) of section 6, 
he shall be punisbabla with fine which may 
aztend to five thousand rupees. 

(3) If any person being required so to do, 
omits or refuses to produce to an Inspector 
any register or other document or to give 
any information, he shall be punishable with 
fine which may extend to five hundred rupees. 


11. Offences by companies. 

(1) Where an offence under: this Aot has 
bean committed by a company; every person 
who at the time the offence was committed. 
was in charge of, and was responsible to, the 
company for the oonduot of the business of 


fhe company, as well as the company, shall 


ba dasmed to be guilty of the offence and 
shall be liable to be proceeded agsinst and 
punished accordingly : 

_ Provided that nothing contained In this 
gub.sgection shall render any such person liable 
fo any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in 
sub.eection (1), where any offence under this 
Aot has been committed by a company and it 
is proved that the offence has been committed 


‘with the consent or connivance of or is attri.: 


butable to, any neglect on the part of any 
direotor, manager, secretary or other officer 
of the company, such director, manager, 
secretary or other officer cball be deemed to 
be guilty of that offence and shall be liable to 
be proseeded against and punished accord- 
-Ingly. 

Explanation. — For the paejot of tbis 
gection,— i 
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(a) “company” means any body corporate 
and includes a firm or other sssociation of 
individuals; and 

(b) “director”, in relation to a firm, means 
a partner in the firm, 


12. Cognizance and trial of offences. 


(1) No court inferior to that of a Metro- 
politan Mogistrate or a Judicial Magistrate of 
the first class shall try any offence punishable 
under this Act. 

(2) No court shall take cognizance of am 
offence punishable under this Act except upon 
a complaint made with the sanction of the 
appropriate Government or an officer autho. 
rised by it in this behalf. 

(3) No court shall take cognizance of an 
offence punishable under this Act unless com- 
plaint thereof is made within three months 
from the date on which ganciion is granted 
under thig section. = 


13, Power to make rules, 


(1) The Central Government may, by noti. 
fication, make rules for carrying out the 
provisions of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters, namely :— 

(a) the manner in which complaint oz 
claim referred to in sub-seation (1) of sea. 
tion 7 shall be made; 

(b) registers and other documents which an 
employer is required under section 8 to mein- 
tain in relation to the workers employed by 
him; . 

(o) any other matter which is required to 
be, or may be, prescribed. 

(3) Every rule made by the Central Gov. 
ernment under this Act shall be Isid, as soon 
as may be after it is made, before each House 
of Parliament, while it is in session, for a 
total period of thirty days which may ba 
comprised in one session or in two or mora 
successive sessions and if, before the expiry 
of the sessicn immediately following the seg- 
sion or the scccessive sessions aforesaid, both 
Houses agree in making any modification in 
the rule or both Houses agree that the rule 
should:not be made, the rule shall thereafter 
have effect cnly in such modified form or ba 
of no effect, ag the case may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule.: 

14. Power of Central Government to give 
directions. 

The Central Government may give direa. 
tions to a Staie Government as to the carry. 
ing into execution -of this Act in the State. 
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15. Act not to apply in certain special 
- cases, - 


In so far ag— 


(a) the terms and conditions of a woman's 
employment are, in any respect, affected by 
compliance with the law regulating the em- 
ployment of women, or 


(b) any ‘special treatment is accorded to 
women in conneation with the birth, or ex. 
pected birth, of a child, 
then to that extent the requirement of equal 
treatment for men and women as mentioned 
in this Act shall not apply (bat wishout pre. 
judice to ita operation as regards other matters), 
nor shall that requirement extend to requiring 
equal treatment ag regards terms and condi. 
tions relating to retirement, marriage or 
death or to any provision made in connection 
with retirement, marriage or death. 


16. Power to make declaration. 


Where the appropriate Government is, on 
a consideration of all the circumstances of 
tha caso, satisfied that the differences in re. 
gard to the remuneration, or a particular 
species of remuneration, of men and women 
workers in any establishment or employment 
is based on a factor other than sex, it may, 
by notification, make a declaration to that 
effect. and any act of the employer attributable 
to auch a difference shall not be deemed to ba 
a contravention of any provision of this Act. 


17. Power to remove difficulties. 


If any difficulty arises in giving effect to the 
provisions of this Act, the Central Govern. 


ment may, by notification, make any order,’ 


not inconsistent with the provisions of thia 
Act, which appears to it to be necessary for 
the purpose of removing the difficulty : 


Provided that every such order shall, ag 
goon ag may be after it is made, be laid before 
each House of Parliament. 


18. Repeal and saving. 


(1) The Equal Remuneration Ordinance, 
1975 is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinance 
go repealed (including any notification, no. 
mination, appointment, order or direction 
made thereunder) shall be deemed to have 
been done or taken under the corresponding 
provisions of this Act as if this Act were in 
force when such thing was done or action was 
taken. 
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THE MOTOR VEHICLES (AMEND- 
MENT) ACT, 1976 


(Act No. 26 of 1976)* 
[11th February, 1976] 


An Act further to amend the Motor 
Vehicles Act, 1939. 


Bs it enacted by Parliament in the Twenty- 
seventh Year of the Bapublic of India aa 
follows: ` 
1. Short title and commencement 

(1) This Act may be called THE MOTOR 
VEHIOLES (AMENDMENT) ACT, 1976. 


(2) It shatl be deemed to have come into 
force on the 26th day of September, 1975. 


9. Amendment of section 63. 


In section 63 of the Motor Vehiclea Act, 
1939 (hereinatter referred to as the principal 
Act), after sub-seotlon (10), the following sub- 
seotiona shall be inserted, namely : Š 


‘(11) Notwithstanding anything contained 
in sub-section (1), but, subject to the rules that 
may be made by the Osntral Government 
under sub-section (15), the appropriate autho. 
rity may, for the purposa of encouraging long 
distance inter.State road transport, grant to 
the public carriers in a State such number of 
national permits as the Central Government 
may specify in this behalf in relation to that 
State and the provisions of seations 64, 55, 
56, 57, 68, 69, 59A, 60, 61 and 64 shall, as far 
ag may be, apply to or in relation to the grant 
of national permits : 

Provided that the number of national per- 
mits specified for a State shall not be varied 
or modified except after consultation with the 
concerned State Government. 

Explanation —In this section— 


(a) “national permit” means a permil 
granted by the appropriate authority to a 
publio carrier authorising him to operate as a 
public carrier throughout the territory of India 
or in such contiguous States, not belng less 
than five in number (including the State in 
which the permit is issued), ag may be specifi. 
ed in such permit in accordance with the 
cohoica indicated by the public carrier to 
whom such permit is granted; ` 


(b) “appropriate authority” in relation toa 
national permit means the authority which ia 
authorised by this Ack to grant a publio oar- 
rier’s permit. 


.**Reoaived the assant of the President on 11-2-1976, 


Aot Published in Gaz. of Indis; 12-3-1978, 
Pt, ILS. 1, Ext, p 197. 

For Statement of Objests and Reasons, see Gas, of 
India; 6-1-1876, Pt, 11-8. 2, Ext., p 98. 
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(12) Without prejudice to the provisions of 
sub-section (1) of section’ 55, the spporpriate 
authority shall, ia considering an application 


for a national permit, also have regard to the 


following mattera, namely:— 


(a) no national parmit shall be igsued— 

(i) to an individual owner if he already 
holds in his own name three or more valid 
national permits, or, whe he holds valid 
national permits as well a3 valid interSiate 
region permits, if the aggregate number of 
such permits is three or more; 

(ii) to a company which already holda in its 
own name seven or more valid national per- 
mits, or, when it holds valid national permits 
as well as valid inter-State region permits, if 
the aggregate number of such permits is seven 
or more; 

(b) other conditions being equal, preference 
shell be given to applicants who are ex-army 
personnel, or who have valid licenses for 
driving transport vehicles. 


Ezplanation—In this sub-section ‘com. 
pany” inoludes‘s body corporate. 


(13) If, aa a result of the acquisition of one 


or more inter-State region permits by an in. < 


dividual owner or a company after one or 
more national permits have been granted to 
bim or it, the aggregate number of the permits 
held by such individual or company excesds, 
in the case of the individual, three or, in the 
case of a company, seven, the appropriate 
authority shall, notwithstanding anything von. 
tained in section 60, cancel such number of 
national permits sa would bring down the 

aggregate number of national permit and 
inter-State region permit held by such indi. 
vidual, to three. or, in the cage of a company, 
to seven: 


Provided that before cancelling any national 
permit, the appropriate authority shall give to 
the individual owner or the company, as the 
case may be, an option to indicate which of the 
national permits held by him or it should be go 
cancelled. 

(14) Nothing contalned in sub. iahon: (12) 
and (13) shall apply to a State . Transport 
Undertaking. 

(15) (a) The Oaniral Government may 
make rules for carrying out the prnvimone of 
sub-section (11). 


(b) In partionlar, and without sirajodine to 


the generality of the foregoing power, sach 
rules may provide for all or any of the follow- 
ing matters, namely : — 


(i) the sathorisation fee payable for the 


issue of a national permit; 

(ii) the fixation of the laden weight of the 
motor vehicle; 

(iii) the distinguishing particulars or marka 
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to be carried or exhibited in or on the motor 
vehicle; 

(iv) the colour or colours in whioh the motor 
vehicle is to be painted, 

(v) any matter, not specified in this Act, 


‘which shall be borne in mind by the appro- 


priate authority in granting a national permit. 

Ezplanation:— In this sub-section ''autho- 
risation fee’ means the annual fee, not ex- 
ceeding seven handred rupees, which may be 
charged by the appropriate authority of s 
State to enable a motor vehicle, covered by 
the national permit, to be used in other States.’ 


3. Amendment of section 133. 

In section 133 of the principal Act,— 

(a) in sub-section (3). the words “by the 
Central Government or”, the words “Parlia. 
ment or”. in both the places where they occur. 
and the words ‘‘as the case may be,” shall be 
omitted; 

(b) after aub.sestion (3), the following sub- 
section shall be inserted, namely :— . 


"(4) Every rule made by the Central Gov- 
ernment under this Act shall be iaid, 88 soon 
as may be after it ia made, before each House 
of Parliament while it fe in session for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if, before the expiry of the se:sion 
immediately following the session or the sus. 
cessive segsiorg sforessid, both Houses agree 
in making any modification in the rule or both 
Houses agree that the rule should not bo 
made, the rule shall thoreafter have effect 
only in such modified form or be of no effect, 
a3 the cage may be; so, however, that any such 
modification or annulment shall be without 


_ prejudice to the validity of anything previously 


done under that rule.”. 


4. Repeal and saving. 

(1) The Motor Vehicles (Amendment) Ordi. 
nanos, 1975 is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed tò have been done or taken under 
the principal Act as amended by this Aci. 
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THE PREVENTION OF PUBLICA- 
TION OF OBJECTIONABLE 
MATTER ACT, 1976 


(Act No. 27 of 1976)* 
[11th February, 1976] 


An Act to provide against the printing 
and publication of incitement to crime 
and other objectionable matter. 


Ba it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India ag 
follows ;— 

[*] Received the assent of the President on 11-2- 


1976, Aot published in Gaz. of India, 12-3- 
1976, Part II-S. 1 Ext. P. 201. 


For Statement of Objects and Reasona, see Gas, of 
India; 27-1-1976 Part II-8, 2, Ext, P, 461, 
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CHAPTER I 
PRBALIMINARY 
4. Short title, extent and com neacement. 
(1) This Act may be called THE PREVEN. 
TION OF PUBLICATION OF OBJHOCION. 
ABLE MATTER AOT, 1976. 
(2) It extends to the whole of India. 


(3) It shall be deemed to have come into 
force on the 8th day of December, 1975. 


2, Definitions and construction. 


(1) In this Act, unless the context otherwisa 
requires, — 

(a) “book” includes every volume, part or 
division of a volums, pamphlet and leaflet, in 
any language, and every sheet of music, map, 
shart or plan separately printed, lithographed 
or otherwise mechanically produced; 

(b) “Code” means the Code of Oriminal 
Procedure, 1973 ; 

(c) “competent authority” means a com. 
petent authority appointed under section 4; 

(d) “dooument” includes also any painting, 
drawing or photograph or other visible re. 
presentation; 

(e) newspaper” means any periodical work 
eontaining public news or comments on public 
news; à 
(£) naws sheet” means any document other 
thana newspaper containing public news or 
gomments on public news; 

(g) “press” means a printing press, and 
includes all plant, machinery, duplicators, 
types. implements and other materials used 
for the purpose of, or in Gonnection with, 
‘printing or multiplying documents; 

(h) ‘Press Registration Act” means the Press 
and Registration of Books Act, 1867; 

(i) “State Government”, in relation toa 
Union territory, means the administrator 
thereof appointed under article 239 of the 
Oonstitution; 

(i) “unauthorised newspaper” means — 

(i) any newspaper in. respect of which secu. 
zity hag been required under this Act but has 
not been furnished as required, or 

(ii) any newspaper which is published with. 
out conforming to the rules laid down in seo. 
tion 6 of the Press Registration Act; 

(k) “unauthorised newa.shéet” means any 
news.sheet in respect of which security has 
been required from the publisher thereof 
under this Act but hag not been furnished ag 
required or any news-sheet which does not 
aoniain the name of the printer and the 
‘publisher; 

(1) undeclared presa” means any press 
other than a press in respect of which there is 
for the time being a valid declaration under 
gection 4 of the Press Registration Acti. 
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(m) any expression used but not defined in 
this Act shall,— 

(i) if such expression is defined in the Coda, 
have the sama meaning as in the Coda; and 

(ii) if such expression is not definad in tha 
Code but defined in tha Indian Penal Code, 
nh the sama meaning as in the Indian Penal 

a. 


(2) For the purposes of this Act, whera 
different editions of the same newspaper or 
hews.sheat are published, eash such edition 
shall be deemed to be a separata newspaper or 
news-sheet, 

(3) Any reference in this Act to any law 
which is not in forca in any area shall, in 
relation to that ares, be construed as a refe. 
rencs to the corresponding law, if any, in 
that area, 

(4) Any reference in this Act to any officer 
or authority shall, in relation t any area in 
which there ia no officer or authority with tha 
same designation, ba construed ag a referance 
to such officer or authority aa may be spacided 
by the Central Government by notification in 
the Official Gazette. 


3. Objectionable matter” defined. 

In this Act, the expression ‘‘objeationable 
matter” means any words, signs or visible 
representations 

(a) which are likely to— 

(i) bring into hatred or contempt, or excite 
disaffection towards, the Government establi- 
shed by law in India or in any State thereof 
and thereby cause or tend to cause public dis. 
order; or 

(ii) incite any person to interfere with the 
production, supply or distribution of food or 
other essential commodities or with essential 


` pervices; or 


(iii) seduca any member of the Armed 
Forces or the Forces charged with the main. 
tenance of public order from his allegiance or 
hig duty or prejudice the recruiting of persona 
to gerve in any such Force or prejudica the 
discipline of any such Force; or 

(iv) promote disharmony or feelings of en. 
mity, hatred or ill-will between different reli. 
gious, racial, language or regional groups or 
Gastea Or communities; or 

(v) cause fear or alarm to the public or to 
any section of the public whereby any person 
may be induced to commit an offence against 
the State or against the publio tranquillity: or 

(vi) incita any person or any class or com. 
munity of persons to commit murder, mischief 
or any other offence; or 

) which— 
i) are defamatory of the President of India, 
the Vieo.President of India, the Prime Minister 
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or the Speaker of the House of the People or 
the Governor of a State; or 


(ii) are grossly indecent, or are scurrilous 
or obscene or intended for blackmail. 


Evplanation I, — Comments expressing dis- 
approbation or criticism of any law or of any 
policy or administrative action of the Govern. 
' ment with a view to obtain its alteration or 
redress by lawful means, and words pointing 
out, with a view to their removal by lawful 
means, matters which are producing, or have 
a tendency to produce disharmony or feelings 
of enmity, hatred or ill will between different 
religions, racial, language or regional groups 
or castes or communities, shall not be deemed 
to be objectionable matter within the meaning 
of this section. 

Explanation II. — In considering whether 
any matter is objectionable mattor under this 
Act, the effect of the words, signs or visible 
representation, and not the intention of the 
keeper of-the press or the publisher or editor 
of the newspaper or news.sheet, as the case 
may be, shall be taken into account, 


4. Appointment of competent authorities, 
(1) The Central Government may, by noti. 
fication in the, Official Gazette, appoint such 
officers (being officers of the Central Govern. 
ment, not below the rank of a Deputy Secre. 
tary to that Government, or officers of State 
Governments or Administrations of Union 
territories not below the rank of a District 
Magistrate) ag it deems. fit to be competent 
authorities for the purposes of this Act and 
specify the local limits of their jurisdiction. 
(27 An officer appointed under gub.gestion (1) 
may exercise the powers of a competent au. 
thority: under this Act in relation to presses 
situated and newspapers and news sheeta pub. 
lished within the local limits of his jurisdic. 
tion, the keepers of such presses and the 
publishers and editors of such newspapers. 


OHAPTER II 


` PROHIBITION OF PREJUDICIAL PUBLIOATIONS 


5. Power to control prejudicial publica- 
: tions. 


(1) The Oentral Government or tha com- 


petent authority, if satisfied that such action - 


is necessary for the purpose of preventing or 
combating— 

(a) any activity prejudicial to tha interests 
of sovereignty and integrity of India, security 
of the State, friendly relations with foreign 
States, public order, decency or morality; or 

(b) any activity Involving, or likely to in. 
volve or culminate in incitement to offences, 
may, by order in writing, addressed to the 
keeper of any press or any publisher or editor, 


KR. 


prohibit the printing or publication in any 

document or any class of documents of any 

matter relating to a particular subject or class 
of subjects for a specified period (not exeeed- ` 
ing two months from the date of communica. 

tion of the order) or in a particular issue or 
issues of a newspaper or periodical. 


(2) An order made under sub-section (1} 
shall not take effect until it is ; communicated. 
to the person against whom it is made. 

(3) When any order ig made by the com. 
petant authority under sub-section (1) against 
any person, the competent authority shall 
forthwith report the fact to the Central Gov- 
ernment together with the grounds on which 
the order has been made and such other parti- 
culars as in his opinion have a bearing on the 
matter and the Central Government may, 
if satisfied after making such inquiry, if any; 
as it may deam fit, that it is proper so to do, . 
got aside such order or modify such order to 
the advantage of such person. 

(4) Without prejudice to the provisions of 
sub.gestion (3), any person aggrieved by am 
order made under sub-section (1) may, within 
ten days of the communication of the order to 
him, make a representation to the Central 
Government and the Central Government 
may, after making such inguiry as if may- 
deem fit and after taking into account the 
action, if any, taken by it under sub-section (3) 
in respect of such order, dispose of the matter 
confirming, modifying or setting aside the 
order or, a3 the oase may be, confirming such 
action: 

Provided that if the person making the re- 
presentation makes a request in his represen. 
tation that he should be given an opportunity 
to be heard, the Central Government shall not 
dispose of the matter without giving to such 
person such opportunity. 

(5) If within a period of seven days from 
the date of receipt of a representation under 
sub-section (4) the Central Government fails 
to confirm, modify or get aside the order 
against which the representation is made, the 
order shall, unless sooner got aside under sub. 
section (3), be deemed to have been Bot aside: 
on tha expiry of that period. 

Explanation. — In computing the said EE 
of seven days, — 

(a) publ'e holidays, that is to say, days om 
which the offices of the Central Government. 
remain closed; and 

(b) any time allowed to the person making: 
the representation in compliance with his 
request to be heard; and 

(a) any period during which the representa- 
tion could not be disposed of by reason of any 
injunction or order of any court (including the 
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day on which such injunction or order was 
issued or made and the day on which if was 
withdrawn), 


shall be excluded. 


6. Forfeiture of publications made in 
contravention of orders under sec- 
tion 5. 

In tha event of disobedience of an order 
made under section 5, the Central Govern. 
ment or the competent authority issuing the 
order may, without prejudica to any other 
penalty, to which the person guilty of the dis. 
obedience of the order is liable under this Act 
or under any other law for the time being in 
force, direct that copies of the publication 
made in disobedience of such order be seized, 
and that any printing press or other instru- 
ment or apparatus used in the publication be 


closed down for the period such order is in | 


operation. 


7. Penalty for contravention of orders 
under section 5. 

Whoever contravenes, disobeys or neglecta 
to comply with any order made under seo. 
tion 5 shall, on conviction, be punished with 
imprisonment for aterm which may extend 
to one year, or with fine which may oxtend 
to one thousand rupees, or with both. 


OHAPTER IM 


PREVENTION OF PRINTING AND PUBLICATION 
OF OBJECTIONABLE MATTER 


8. Power to demand security from pres- 
ses in certain cases. 


Whenever it appears to the competent 


authority that any press has been used for the ' 


purpose of printing or publishing any news. 
paper, news-sheet, book or other document 
containing objectionable matter, and tbat there 
are sufficient grounds for demanding security 
from the keeper of the press under this ges- 


tion, the competent authority shall, by order. 


iv writing, direct the keeper of the. press to 
deposit as security, within twenty-one days 
from the date of the order, such amount ag 
the competent ushoeity may think fit to 
require: 

Provided that if, TEE regard to sll the 
Circumstances of the case, the competent 
authority is catisfied that the requirements of 
the case will be met by a warning, the com. 
petent authority may, instead of demanding 


security, record, by order in writing, such 


warning. 
9. Power to forfeit security or demand 
farther security from presses. 


Whenever it appears to the competent 
authority that any press in respect of which 
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any security hag been ordered to be deposited 
under section 8 or under section is thereafter 


` used for the purpose of printing or publishing 


any newspaper, news-sheet, book or other 
document containing objestionable matter, the 
competent authority shall, by order in writ- 


- ing, declare such security as has been deposit. 


ed, or any portion thereof, to be forfeited to 
the Central Government or direct the keeper 
of the press to deposit, within twenty-one 
days from the date of the order, such further 
security as the competent authority may deem 
fit to require and. may also, in cither cage, 
declare all copies of the newspaper, news- 
sheet, book or other document containing such 


` objectionable matter, wherever found in Indias. 


to be forfeited to the Central Government: 


10. Consequences of failure to deposit 
security as required under section 8- 
or section 9, 


(1) Where the keeper of the. prees is requir. 
ed under section 8 or section 9 to deposit any: 
amount as security and the deposit is not made- 
within the time allowed— 


(a) the declaration made by the keeper of 
the press under the Press Registration Act 
shall be deemed to be annulled; and 


(b) notwithstanding anything contained in 
the Pregs Registration Act, neither the said 
keeper of the press nor any other person shalt. 
make or be allowed to make a fresh declara- 
tion kefore a Magistrate under that Act in 
respect of the press, unless the amount requir. 
ed to be deposited as security by the keeper of 
the press under section 8 or section 9 is depo. 
sited by the keeper of the press or such other- 
pereon; and 

(c) the press shall not be used for printing 
or publiching of any newspaper, news.sheet. 
book or other document until the deo has. . 
been made, 


(2) If any press is used in contravention of 
clause (c) of sub.sdation (1), any Judicial. 
Magistrate may on æ complaint made to him. 


‘in this behalf by the competent santhority: 


direct the keeper of the press to show cause 
why it should not be forfeited and after hear. 

ing him and on being satisfied that there are 

sufficient grounds for passing the order, declare. 
the press or any part thereof to be forfeited 

to the Central Government : 


Provided that the press or any part thereof 
so forfeited shall not be disposed of within a 
period of three months from the date of the 
order of forfeiture, and if the keeper of the: 
presa makes the required deposit within the 
aforesaid period, the press or the part thereof 
shall be returned to the keeper of the press. 
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£1. Power to demand security from pub- 
lishers of newspapers and news- 
sheets in certain cases. 


Whenever if appears to the competent 
authority that a newspaper or news-sheet con. 
tains any objectionable matter and that there 
are sufficient grounds for demanding security 
‘in respect of tha newspaper or news-sheet 
ander this section, tha competent suthority 
ghall, by order in writing, direct the publi- 
aher of the newspaper or news-sheet to deposit, 
within twenty-one days from the date of the 
order, as security in respect of the newspaper 
or news.sheet, such amount a3 the competent 
Buthority may think fit to require: - 

Provided that if, having regard to all the 
@ircumptances of the case, the competent 
authority is satisfied that the requirements of 
the case’ will be met by a warning, the com. 
pstent authority may, instead of demanding 
eeaurity, record, by order in writing, such 
Warning. 


12. Power to forfeit security or demand 
further security from publishers of 
newspapers and newsheets. 


Whenever it appears to the competent 
authority that any newspaper or news.sheet 
in respect of ‘which any security has been 
ordered to: be deposited by the publisher 
ander section 11 or under this section 
thereafter publishes any objectionable matter, 
the competent snuthority shall, by order 
in writing. declare auch security as has been 
deposited, or any portion thereof, to be for- 
feited to the Central Government or direct 
the publisher of the newspaper or news-sheet 
to deposit, within twenty.one days from the 
date of the order, such further security as the 
competent authority may deem fit to require 
end may algo, in either cage, declare all copies 
of the newspaper or news.sheet containing such 
objectionable matter, wherever found in 
India, to be forfeited to the Central Govern. 
ment, 


13. Consequences of failure by publisher 
to deposit security as required under 
section 11 or section 12. 

(1) Where the publisher of a newspaper is 
required under section 11 or section 12 to 
deposit any amount as security in respect of 
any newspaper and the deposit is not made 
within the time allowed,— 

(a) the declaration made by the publisher 
of the newspaper under section 5 of the Press 
Registration Act shall be deamed to be an. 
nulled; and 

(b) notwithstanding anything contained in 
the Press Registration Act, neither the said 
„publisher nor any other person shall make, 
or be allowed to make, a fresh declaration 
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before a Magistrate under section of that 
Act as publisher of that newspaper or any 
other newspaper which is the game in gub- 
stance as that newspaper, unless the amount 
required to be deposited by the publisher of 
the newspaper under section 11 or section 12 
is deposited by the said publisher ox such 
other person. : 

(2) Where a deposit ig required from the 
publisher of a newspaper or news-sheet under 
section 11 or gaction 12, no press shall, after 
the expiry of the time allowed to make the 
deposit, be used for the printing of such newa- 
papar or news.sheei until the deposit has been 
made. 

(3) The keeper of any press who knowingly 
contravenes the provisions of sub-section (2) 
shall be punishable with imprisonment for a 
term which may extend to one year, or with 
fine, or with both, and where auch keeper is 
convicted for a second or subsequent contraven- 
tion of that sub-section in respect of the same 
newspaper or news sheet, the court may also 
direct that the press or any part thereof shall 
be forfeited to the Oentral Government : 


Provided that the press or part thereof so 
forfeited shall not be disposed of within a 
period of three months from the date of the 
order of forfeiture and, if the keeper of the 
press makes the rejuired deposit within the 
aforesaid period, the press or the part thereof, 
as the case may be, shall be returned to tha 
keeper of. the press. 


14. Power to demand security from 
editors of newspapers and news- 
sheets in certain cases, 

Whenever it appears'to the competent autho. 
rity that a newspaper or news-sheet contains 
any objectionable matter and that there are 
suticient grounds for demanding security from 
the editor of the newspaper or news-sheet 
under this section, the competent authority 
shall, by order in writing. direct the editor of 
the newspaper or news-sheet to deposit, within 
twenty-one days from the data of the order, 
guch amount as the competent authority may 
think fit to require : 

Provided that if, having regard to all the 
circumstances of the cage, the competent 
authority is satisfied that the requirements of 
the’ case will be met by a warning to the 
editor. the competent authority may, instead 
of demanding security, record, by order in 
writing, such warning. 


15. Power to forfeit security or demand 
further security from editors of 
news- papers and newssheets. 

Whenever it appearg to the competent 

authority — i 
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(a) that any newspaper or news-sheef con. 
¢aing any objectionable matter, and 

(b) that the editor of such newspaper or 
news.-sheet hag been ordered to deposit secu- 
city (whether as editor of the sama newspaper 
or news.sheet or of any other newspaper or 
news sheet) under section 14 or this section, 
the competent authority shall, by order in 
writing, declare such security as has been 
deposited by such editor or any portion thereof 
to be forfeited to the Central Government or 
direct such editor to deposit, within twenty- 
one days from the date of the order. such 
further security as the competent authority 
may deem fit to require, 


16. Amount of security and manner of 
deposit. ; 

(1) The amount of security which may be 
required to be deposited under any of the 
foregoing sections of this Obapter shall be 
fixed with due regard to the circumstances 
of the cage and shall not be excessive. 

(2) The amount of security directed to be 
deposited under any of the foregoing sections 
of this Chapter shall be deposited in money or 
the equivalent thereof in Government secu- 
rities in accordance with such order as the 
Central Government may, by notification in 
the Official Gazette, make, with such autho- 
rity or agency as may be specified in such 
order, 

(3) Every notification issued under sub. 
section (2) shall be laid, as goon as may be 
after it is issued, before each House of Parlia. 
ment, while it igin session for a total period 
of thirty days which may be comprised in one 
gession or in two or more successive sessions, 
and if before the expiry of the session imme. 
diately following the session or the successive 
sessions aforesaid, both Houses sgree in mak. 
ing any modification in the notification, or 
both Houses agree that the notification should 
not be issued, the notification shall thereafter 
have effect only in such modified form or be 
of no effeat, as the case may be; so, however: 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that notification. 


17. Procedure, etc.. to be followed by the 
competent authority. 

(1) The compstent authority shall not make 
any order under section 8, section 9, seo. 
tion 11, section 12, section 14 or section 15, 
anless he ig satiefied, upon a complaint made 
to him in writing by the proper officer and 
inquiry made in the manner provided in this 
section, that it is necessary to make such order. 

fizplanation. — In this sub section, ‘proper 
officer” means any officer empowered by the 
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Central Government, by general or special 
order in writing, to make complaintes under 
this section. 


(2) Every complaint to the competent 
authority under sub.section (1) against any 
person (hereafter in this sectlon referred to ` 
as the respondent) shall state or destribe tha 
objectionable matter in respect of which tha 
complaint is made and, where it is desir. 
ed that security should be demanded 
from the respondent, shall specify the 
amount of security which, in the opinion of 
the officer making the complaint, should be 
so demanded. 


(3) On receipt of a complaint under sub- 
section (1) the competent authority may, 
after making such preliminary inquiry, if 
any, as he may deem necessary, issue notice 
thereof to the respondent. 

(4) When the respondent appears before 
the competant authority in compliance with 
a notice under sub-section (3), she competent 
authority shall settle the points for deter. 
mination and proceed to inquire into the com- 
plaint and, after taking such evidence as may 
be produced and after hearing the parties, 
maka such order as he may deem fit. 

(5) The competent authority shall inquire 
into the complaint, as nearly ag practicable, 
in the manner prescribed for conducting triala 
in summons.cases by Magistrates under the 
Code. 

(6) Tf, on the day appointed for the ap. 
pearance of the respondent or any day sub. 
sequent thereto to which the inquiry may be 
adjourned, the respondent does not appear: 
the competent authority may proceel to hear 
the complaint and take all such evidence, if 
apy, as may be produced in support of the 
complaint and make guch orders under this 
Act as he may deem fit : 

Provided that if, on an application made by 
the respondent within fifteen days of the data 
of the ex parte order, the competent autho. 
rity ig satisfied that there are sufficient 
grounds, he may set aside the order and 
make a fresh inquiry into the complaint. 

(7) In any inquiry before the competent 
authority with reference to any newspaper 
or néws-sheet, any previous or subsequent 
issue of such newspaper or news.sheet may ba 
given in evidence in sid of the proof of the 
nature and effect of the words, signs or 
visible representation in respect of which the 
complaint is made, 

(8) For the purpose of hearing and dis. 
posing of complainte under this section, the 
competent authority shall have all the powers 
of a Judicial Magistrate of the first clasg 
under the Code. 
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18. Revision by and appeals to Central 
Government. 

(1) When any order is made by the com. 
potent authority under tbis Chapter against 
any. person, the competent anthority ghall 
_- forthwith report the faot to the Central Gov- 

- ernment together with the grounds on which 
the order has been made and such other 
particulars as in the opinion of the competent 
authority baye s bearing on the matter and 
the Central Government may, if satisfied 
after making such inquiry, if any, as it may 


deem fit, that it is proper go to do, cet aside- 


such order or modify such order to the ad. 
vantsge of such person. 

(2) Without prejudice to the provisions of 
gub.section (1), any person aggrieved by an 
order of the competent authority under this 
Chapter may. within thirty days of the mak. 
ing of such order, prefer an appeal to the 
Central Government and the Central Gov. 
ernment may, after making such inquiry as 
it may deem fit and after taking into account 
the action, if any, taken by it under sub. 
section (1) in respect of such order, dispose 
of the appeal confirming, modifying or setting 
asido the order or, as the case may be, con. 
firming such action : ` 

Provided that before confirming any such 
order or modifying it to the disadvantage of 
the appellant the Central Government shall 
give an opportunity to the appellant to 
represent his case. 

(3) On the disposal of the appeal, the Oen- 
tral Government shall communicate the order 

madé by it to the appellant and the compe. 
tent authority. 

(4) If within a period of sixty days from 
the data. of receipt of an appeal under sub. 
section (2), the Central Government fails to 
confirm, modify. or set aside the order appeal. 
ed against, the order shall, unless sooner set 
agide under sub section (1), be deemed to 
have been get aside on the date of the expiry 
of the said period. 

Egplanation. — In computing the said 
period of sixty days, avy period during which 
the Central Government could not dispose 
of the appeal by reagon of any injunction or 
order of any Oourt (including the day on 
which such injunction or order was issued or 
. mado and the date on which it was with. 
drawn) shall be excluded. 

CHAPTER Iv 
PREVENTION oF OracuLATION AND Drs. 
TRIBUTION OF OBJHOTIONABLE 
MATTRR 
19. Power of Central Government to 
declare certain publications for- 
feited. 
Where it appears to the Central Govern. 
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‘which he 
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ment that any issue of a newspaper or news. 
sheet or any book or other document, where. 
ver mada, contains any objectionable matter, 
that Government may. by notification in the 
Official Gazette, stating the grounds for the- 
order, declare that every copy of such issue 
of the newspaper or news-cheet or of suck 
book or document shall be forfeited to the 


‘Central Government. 


20“ Power tö detain packages containing’ 
certain publications when im- 
ported: : 

(1) Any officer of customs under the Cus- ` 
toms Act, 1982 or any other officer em. 
powered by a general or special order by the 

Central, Government in this behalf may 

detain any packsge imported into India in 

suspects there are newspapers, 
news-sheets, books or other documents con. 
taining objectionable matter and shall forth- 


with forward copies of any such newspaper, 


newas-sheat, book or other document found 
therein to such officer ag the Central Gov- 
ernment may appoint in this behalf to be 
disposed of in such manner as the Central 
Government may direct. 


(2) Any person aggrieved by any . action. 
taken under gub.gection (1) may apply, within 
fourteen days from the date on which such 
action is taken, to the Oentral Government. 
for review and tha Central Government may 
pass such orders thereon as it thinks fit. 


21. Prohibition of transmission by 
post of certain documents. 
(1) No newspaper, news.sheet, book or 


other. document which has baen declared to 


be forfeited under any of the provisions of 


this Act and no unauthorised newspaper or 
unauthorised news-sheet shall be transmitted 
by post. 


(2) Any officer in charge of a post office 
authorised by the Oentral Government in thie 
behalf may detain in course of transmission 


. by post any article other than a letter which 


he suspects to contain any document as is 
mentioned in sub-section (1) and shall deliver 
all such articles to such officer as the Cen. 
tral Government may appoint in this. behalf. 


(3) If the officer to whom any article is 
delivered under sub-cestion (2) is satisfied 
that the article contains any such document 
as is mentioned in sub.gection (1), he may 
pass such orders aa to the disposal of the 
article and its contents as he deems propers 
and, if he is not so satisfied. he shall return 
the article to the post office for transmission 
to the addressee. 
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22. Power to seize and destroy unautho- 
rised newspapers and news.sheets. 


(1) Any police officer or any other officer 
empowered in this behalf by a: State Govern. 
ment may seize any unauthorised newspaper 
or unauthorised news-sheet in the State. 


(2) Any Metropolitan Magistrate, Ohisf 
Judicial Magistrate or a Magistrate of the 
first class may, by warrant, authorise any 
police officer, not below the rank of a sub- 
inspector, to enter upon and search any place 
where any stock of unauthorised newspapers 
or news-sheets may be, or may ba reasonably 
suspected to be, and such police officer may 
geize any documents found in such placa 
which, in his opinion, ara unauthorised news- 
papers or unauthorised news-sheets. 


(3) All documents seized under sub-seo. 
tion (1) shall be produced, as goon ag may be, 
pefore a Metropolitan Magistrate, a Chief 
Judicial Magistrate or a Magistrate of the first 


‘glass and all documents seized under sub. 


section (2) shall be produced, as soon as may 
‘be, before the Court of the Magistrate who 
issned the warrant. 


(4) If in the opinion of such Magistrate or 
Court any of such documents are unauthorised 


newspapers or unauthorised news-sheets, the , 


Magistrate or Court may cause them to be 
destroyed, bat if, in the opinion of such 
Magistrate or Court any of such documents 
are not unauthorised newspapers or unautho- 
rised news sheets, such Magistrate or Court 


shall dispose of them in the manner provided ' 


in sections 457, 458 and 459 of the Code. 


23. Power to seize and forfeit undeclared 


presses producing unauthorised 
news.papers and unauthorised news- 
sheets. 


(1) Where a Metropolitan Magistrate or a - 


Chief Judicial Magistrate hag reason to believe 
that an unauthorised newspaper or unautho- 
riged news-sheet is being produced from an 
undeclared press within the local limits of his 
jurisdiction, he may, by warrant, authorise 
any police officer, not below the rank of a 
sub-ingpector, to enter upon and search any 
place where such undeclared press may be, or 
may be reasonably suspected to be, and if in 
the opinion of the police officer, any press 
found in such place is an undeclared press and 
is used to produce an unauthorised newspaper 
or unauthorised news-sheet, he may seize such 
press and any documents found in the place 
which, in his opinion, are unauthorised news- 
papers or unauthorised news-sheets. 


(2) The police officer shall forthwith make 
a report of the search to the Court which 
issued the warrant sud shall produce before 
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such Court, as soon as may. ba, all property 


_ paized : 


Provided that. nore any press which has 
been seized cannot be readily removed, the 
police officer may produce before the Court 
only such parts thereof as he my think fit. 

(3) If such Court, after such inquiry as it 
may think requisits, is of opinion that a press 
seized under this section is an unanthorised 
press which is used to produce an unautho. 
riged newspaper or news.sheet, it may, by 
order in writing, declare the pres} orany part 
thereof to be forfeited to the Oentral Govern- 
ment, but if after auch inquiry the Court is 
not of such opinion, it shall dispose of the 
press in the manner provided in sections 457, 
458 and 459 of the Code. i 

(4) The Court shall deal with the doou- 
ments produced before it under this section in 
the: manner provided in sub-section (4) of 
section 22. 


CHAPTER V 


APPHALS AND APPLIGATIONS TO 
Hien Court 
24. Appeals. i 


(1) Any person aggrieved by an order 
passed under section 18 may prefer an appeal 
to the High Oourt within the jurisdiction of 
which such person ordinarily resides or carries 
on business or personally works for gain. 

(2) No appeal shall be entertained under 
gsub.section (1) unless it is made within ‘sixty 
days of the date of the order appealed against. 

(3) Upon anv appeal under this section, the 
High Court may pass such order ag it deems 
fit confirming, varying or setting aside the 


. order appealed from, and may pess such con- 
sequential or incidental orders ag may be 


necessary, 


95, Application to High Court against- 
orders of forfeiture. 


(1) Any person aggrieved by an order of 
forfeiture passed by a Magistrate under sub- 


‘section (2) of section 10 or sub-section (3) of 


section 13 may, within sixty dava of the date 
of such order, make an application to the 
High Court to which such Magistrate is gub- 
ordinate. 


(2) Any person aggrieved by an order of 
forfeiture passed under section 19 or by an 
order under sub-section (2) of section 20 may, 
within sixty days of the date of such order, 
make an application to the High Oourt within 
the jurisdiction of which such person ordinarily 
resides or carries on business or personally 
works for gain. 

(3) The High Oourt to which any applica- 
tion ig made under this section may pass such 
order as it deems fit confirming, varying or 
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getting aside the order in respect of which 
. Buch application is made and may pass such 
consequential or incidental orders as may be 
necessary. 


26. Appeals and applications to be heard 
by a Bench of three Judges. 


Every appeal and every application to a 
‘High Court under this Chapter shall, where 
the High Court consists of three or more 
Judges, be heard and determined by a Special 
Bench of tha High Court composed of three 
Judges and where the High Court consists of 
lesa than threa Judges, such Special Bench 
shall be composed of all the Judges of the 
High Court. 


47. Procedure in High Court. 


Every High Court may frame rules to 
regulate the procedure in respect of appeals 
and applications under this Ohapter and until 
puch rules ara framed, the practice of such 
High Court in proceedings in respect of appeal 
and revision shall apply, in so far ag may be 
practicable; to such appeals and applications. 


OHAPTER YI 
PENALTIES 


98, Penalty for keeping press without 
making deposit. 


Whoever is the keeper of a press which ig 
used for the printing or publishing of any 
newspaper; news-sheet, book or other docu. 
ment without making a deposit ag required 
under section 8 or section 9 shall be punish. 
able with imprisonment for a term which may 
extend to six months, or with fine which may 
extend to two thousand rupees, or with both. 


29. Penalty for publishing newspaper or 
news.sheet without making deposit. 


Whoever publishes any newspaper or news. 
sheet without making a deposit as required 
under section 11 or section 12 or publishes 
such newspaper or news.sheet knowing that 
much security has not been deposited shall be 
punishable with imprisonment for a term 

which may extend to six months, or with fine 
which may extend to two thousand rupees or 

with both. 


30. Penalty for acting as editor without 
making deposit. 

Whoever acts as an editor of a newspaper 
or news.sheet without making a deposit as 
required under section 14 or section 16 shall 
be punishable with imprisonment for a term 
«which may extend to three months, or with 
fine which may extend toone thousand rupees, 
or with both: 
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31, Penalty for disseminating unautho. 
rised newspapers and unauthorised 
news-sheets. 


Whoever sells or distributes or keeps tor 
sale or distribution any unauthorised news- 
paper or unauthorised news-sheet knowing 
of-having reason to believe that it was an 
unauthorised newspaper or an unauthorised 
news.sheet sball be punishable with imprigon. 
ment fora term which may extend to six 
months, or with fine, or with both. 


OHAPTER VIL 
MiIscBLLANROUS 


32. Service of notices. 


Every notice under this Act shall be served 
in the manner provided for the service of 
summonses under the Code : 

Provided that if servica in such manner 
cannot, by the exercise of due diligence, be. 
effected, the serving officer shall, where the 
notice is directed to the keeper of the press, 
affix a copy thereof to some conspicuous part 
of the place where the press is situated, as 
desenbed in the keeper’s declaration - under 
section 4 of the Press Registration Act, and. 
where the notice is directed to the publisher 
or editor ofa newspaper, to a conspicuous part 
of the premises where the publication of such 
newspaper is conducted, as given in the pub. 
lisher’s declaration under section 5 of that Ack 
and thereupon the notice shall be deemed ta 
have been duly servel. 


33. Issue of search-warrants in certain 
cases. . 


(1) Where any pro:s or any copies of news. 
paper, néewa.sheet, book or other document 
are declared forfeited to the Central Govern. 
ment under this Act, the Oentral Government 
may require a Magistrate to issue a warrant 
empowering any police officer, nob below the 
rank of a sub-inspector, to seize and detain 
any property ordered to ba forfeited and to 
enter upon and search for such property in 
any premises— 

(a) where any such property may be or may. 
be reagonably suspected to be, or 

(b) where any copy of such, newspaper, 
news-sheet, book or other document is kept 
for gale, distribution, publication or public 
exhibition or is reasonably suspected to be go- 
kept, 

Without prejudice to the provisions contain. 
ed in sub.section :(1)' where any newspaper. 
news-sheet or other document is declared for- 
feited to the Central Government, it shall be 
lawful for any police officer to seize same, 
wherever found, : 
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34. Conduct of searches. 


Every warrant issued under this Act shall, 
go far as it relates to a search, ba executed in 
the manner provided for the execution of 
search-warrants under $1e Code, 


35. Return of security in certain cases. 

(1) Where any keaper ofa pressor publisher 
or editor of a newspaper or news.sheet has de. 
posited any amount as security or further secu. 
rity as required under section 8 or section 9 
or section 11 or section 12 or section 14 or 
section 15 and no further action has been 
taken in respect of the press or the publisher 
or the editor under this Act for a period of 
two years from the date of such deposit, the 
person who made the deposit or any person 
claiming under him may apply to the Central 
Government for the return of the security in 
deposit. 

(2) The Central Government shall, after 
making such inquiry as it may deem fit and 
after being satisfied about the claim of the 
applicant, direct the security to be returned 
to the applicant, 


36. Application of provisions of Act 36 
of 1963. 


For the porpose of determining any period 
of limitation prescribed by this Act for any 
application or appeal, the provisiona of sec- 
tions 4 to 24 of the Limitation Act, 1963 
shall apply as they apply for determining the 
period of limitation prescribed for any appli. 
cation or appeal by the Schedule to that Act. 


37. Bar of jurisdiction ard protection of 
action taken in good faith. 

Every declaration of forfeiture purporting 
to be made under this Act shall, as against all 
persons be conclusive evidence that the for. 
feiture therein referred to haa taken place, 
and except as provided by this Act — 

(a) no proceeding taken or purporting to be 
taken under this Act shall be called in ques- 
tion by or before any court; and 

(b) no civil or criminal proceedings shall be 
instituted against any person for anything 
which is in good faith done or intended to be 
done under this Act. 


38. Bar of double penalty, 

Notwithstanding anything contained in this 
Act, no keeper of a press or publisher of any 
newspaper or news-sheet or editor of any 
newspaper or news.sheet shall be prosecuted 
onder gestion 28, section 29 or section 30, as 
the cage may be, if for the same act or omis. 
sion such person has been proceeded against 
under section 8 or section 9 or section 11 or 
section 12 or section 14 or section 15, as the 


case may be, nor chall any such person be 
proceeded against under section 8 or section A 
or section 11 or section 12 or secuon 14 on 
section 15, as the case may be, if for the same 
act or Omission such person has been progecut. 
ed under section 28, section 29 or section 30, 
as the case may be. 


39. Cognizability of offences under this 
Act. 


Notwithstanding anything contained in the 
Oode, any offence punishable under this Acb 
and any abetment of such offence shall be 
cognizable and bailable, 


40. Repeal of sections 6. 7 and 8 of Act 
35 of 1969. 

Sections 6, 7 and 8 of the Criminal anë 

Election Laws Amendment Act, 19869 are 
hereby repealed. ” 


41. Repeal of Ordinance 28 of 1975" and 
saving. 

(1) The Prevention of Publication of Objes.. 
tionable Matter Ordinance, 1975 is hereby 
repealed, 

(2) Notwithstanding such repeal, anything - 


` done or any action taken under the said Ordi. 


nance shall be deemed to have been done or 
taken under the corresponding provisions of 
this Act. 


THE PARLIAMENTARY PROCEED- 
. INGS (PROTECTION OF PUBLI- 
CATION) REPEAL ACT, 1976 


(Act No. 28 of 1976)* 


[11th February, 1976] 
An Act to repeal the Parliamentary Pro. 
ceedings (Protection of Publication) 
Act, 1956. 
Be ii enacted by Parliament in the Twenty- 
seventh Year of the Republic of India as 
follows :— 


1. Short title ard commencement. 


(1) This Actmay be oalled THE PARLIA. 
MENTARY PROCEEDINGS (PROTECTION. 
OF PUBLIOATION) REPEAL AOT, 1976. 

(2) It shall ba deemed to have come into 
torce on the 8th day of December, 1975. 


2. Repeal of Act 24 of 1956 and saving. 


` "The Parliamentary Proceedings (Protection, 
of Publication) Act, 1956, shall stend repealed:: 


Le] Received the assent of the President on 11- 3.1878 1876: 
Act published in Gaz, of India, 122-1976, Pars: 
1-8. 1, Ext. p. 217. 

For Statement of Objects and Reasons, see Gas. 
of India, 27-1-1978 Part II-S. 2, Ext. p 445, Ss 
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`- Provided that such repeal ‘shall not affect 
“any proceedings, civll or criminal (whether 
pending immediately before the commence. 
‘ment of this Act or instituted or taken: after 
-guob commencement) in reapect of — 

(a) any publication referred to in sub- 
-geotion (1) of section 3 of the said Aot made 
before such commeacement; or 

(b) any report or matter broadcast before 
guob commencement, by the means referred 
‘to in section 4 of the said Act, 
and accordingly any such procsedings shall 
be disposed of as if the said Act had continued 
-in force and this Act had not been passed. 


3. Repeal. 


The Parliamentary Prossedinzs (Protection ` 


«ot Publication) Repeal Ordinance, 1975, is 
. hereby repealed. 


—— 


THE PAYMENT OF WAGES 
(AMENDMENT) ACT, 1976 
(Act No. 29 of 1976)* 
[11th February, 1976] 
An Act further tó amend the Payment of 
Wages Act, 1936. i 
Be it enacted by Parliament in the Twenty. 
.aevonth Year of the Republic of India as 
_tfollows :— 
1. Short title and commencement. 
(1) This Act may be called THE PAYMENT 
‘OF WAGES (AMENDMENT) AOT, 1976. 


(2) It shall be deemed to have come into 
-foros on the 12th day of November, 1975. 


-2. Amendment of section 1. 


In the Payment of Wages Aob, 1936 (herein- 

after referred to as the principal Act), in sub- 

‘ gection (6) of section 1, for the words "four 

‘hundred rupees”, the words “one thousand 
rupees’ shall be substituted. 


.83. Amendment of section 6. 

In section 6 of the principal Act, the follow- 
ing proviso shall be inserted at the end, 
‘namely :— 

"Provided that the employer may, after 
obtaining the written authorisation of the 
employed person, pay him the wages either by 
-cheque or by crediting the wages in his bank 
account,” 


-4, Amendment of section 7. 


In aub-seotion (2) of section 7 of the prin- 
cipal Act, after clause (0), the following clause 
„ehall be inserted, namely :— 


[*] Received the assent of the President on 11-2-1978 
Act published in Gaz, of Indis, 12-2-1876, Part 
IL-5. 1, Ext, p. 319. 
For Statement of Objects and Reasons, sea Gas. 
~of India, 8-1-1978, Part II-S. 2, Ext. p. 201. 


5. I. B. 


“(p) deduotions, made with the written 
authorisation of the employed person, 
for contribution to the Prime Minister's 
National Relief Fand or to such other Fand 
as the Central Government may, by notifica- 
tion in the Offisial Gazette, specify.”’. 


, ; 
5. Repeal and saving. ; 


(1) The Payment of Wages (Amendment) 
Ordinance, 1975, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act as amended by this Aci. 


THE HOUSE OF THE PEOPLE (EX- 
TENSION OF DURATION) 
_ ACT, 1976 
(ACT No. 30 of 1976)* 
[16th February, 1976] 
An Act to-provide for the extension of 
the duration of the present House of 
the people. , 
Be it enactel by Parliament in the Twenty. 
seventh Year of the Republic of India -as 
follows :— 2 


1. Short title. 


This Act may ba called THE HOUSH OF 
THE PEOPLE (EXTENSION OF DURA- 
TION) AOT, 1976. 


2. Extension of duration of the present 
House of the People. 

The period of five years [being the period 
for which the House of the People may, under 
clause (2) of article 83 of the Constitution, 
continue from the date appointed for its first 
meeting] in relation to the present House of 
the People shall, while the Proclamations of 
Emergency issued on the 3rd day of December, 
1971 and on the 25th day of June, 1975, ara 
both in operation, be extended for a period of 
one year : 

Provided that if both or either of the gaid 
Proclamations ceasa or ceages to operate before 
the expiration of the said period of one year, 
the present House of the People shall, unless 
previously dissolved under lange (2) of 
article 83 of the Oonstiiution, continue until 
six months after the cesser of operation of the 
said Proclamations or Proclamation bat not 
beyond the sgid period of one year.: 





[*] Beeeived the assent of the President on 16.2. 
1976, Act published in Gaz of India, 16.2. 
1976, Part II-S, 1, Ext., p. 281, 

For Statement of Objects and Reasons, gee 
oa India, 8-2-1978, Part II-S, 93, Ext. 
p. 564, 
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The necessity to determine the contractual 
‘tenancy by serving s valid quit notice before 


dnstituting eviction action against tenants pro-' 


tected under various rent control enactments 
‘from unreasonable eviction has been the sub- 
ject of conflicting judicial decisions during 


the early part of pogt-Independence judicial 


history and with the pronouncement of the 
Supreme Court in Punjalal v. Bhagwat- 
prasad, AIR 1963 8 C 120, the controversy 
appeared to have been laid to rest, the result 
being favourable to the tenants.. This was 
«consistently followed by High Courts and by 
the Supreme Court as well, But with the 
yecent decision of the Suprenie Court in Ven. 
kateswara Rao v. Venkata Ramana. AIR 1976 
B O 869, the ball of controversy appears to 
‘have been again sót in motion. In this article 
an attempt is made to plead for-reconsideration 
of the latter ruling so as to restore the status 
prevailing in accordance with the former 
quling and bring about certainty in this debat- 
ed field of law. . 

Under the general law obtaining in the 
‘Transfer of Property Act a lessor is entitled to 
-determine the tenancy of a lessee under him 
‘by a valid notice and he is further entitled to 
recover possession of the property let out to 
the lessee on the termination of tenancy. Seo. 
tion 111 (h) of the T..P. Act states, among 
other things, that a lease of immoveable pro- 
perty determines on the expiration of a notice 
+o determine the leage, or to quit or of inten. 
‘tion to quit, the property leased duly given by 
one party, to the other. The notice to deter- 
mine lease is referred to in Section 106 of.the 
T. P. Act. The relevant portion of the said 
fection reads thus: ‘‘In the absence of a con. 
tract or.local law or usage to the contrary, & 
lease of immoveable property...... for any other 
purpose (i. e. other than agricultural or manu. 
facturing) shall be deemed to be a lease from 
month to month, terminable. on the part of 
either lessor or lessee, by fifteen days’ notice 
expiring ‘with the end of a month of the ten. 
ancy....” ‘The clear effect of these two provi. 
MORS is a that a monthly lease determines only 
upon its valid termination as per Section 106 
of T. P. Act. When once the tenancy is deter. 
mained validly, in the absence of a contract: or 
local usage to the contrary, the lessse is bound 
te put the lessor in possession of the property 
as stated’ in .Section 108 (p) ofthe T. P. 
Act. If the tenant fails to deliver possession, 
the lessor has thè right to file a civil suit to 
recover possession. The lessse has no de. 
fece in such a snit to resist the relief of 
possession. These aspects are elementary. 
=+[n India, in almost every Stato, thare’ is a 
special enactment which; among othor things; 
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intends to protect aviction of the légsees.° The 
Statute has given to the tenant a status of” 
irremovability except'in accordance with ` the’ 
provisions of the special enactment. - The: 
language in each enactment differs, but E 
the purport of.the legislation is tha same, viz., 
to restrict the lessor’s right of eviction by put- 
ting certain conditions upon proof of which 
alone, he can recover possession. Invariably, 
the several. enactments use-the words to the 
effect that the ‘landlord’ shall not be entitled 
to ‘evict’ the ‘tenant’ or ‘recover possession’: 
from him unless one or more of the grounds 
specified in the enactment is proved: to exist. 
In some enactments a special forum is created 
to decide if the landlord has made out grounds 
for eviction and if proved, to order . eviction. 
In some enactments, the forum is the civil 
Court itself-and the procedure is to file an 
ordinary civil suit.. -But none ‘of the enact- 
ments in any way abridge or amend speci- 
fically the provision of Section 111 (h) and 
Section 106 of T. P. Act. ‘There is no provi- 
gion- in. those special enactments either dis- 
pensing with the termination of tenancy or 
providing a law contrary to Section 106 of the 
T. P. Act. 


The various rent control legislations speak 
of ‘landlord’ and ‘tenant’ unlike the use of the 
terms, ‘lessor’ and ‘lessee’ occurring in, Chap- 
ter V of T. P. Act. The traditional concepts 
of lessor and lessee are extended. by artificial 
definitions. The enactments control ‘letting’ 
and ‘not leasing.” Law has effectively made 
itg inroads into the contractual field of leasing. 
A new type of tenancy aptly called ‘statutory 
tenancy’ has- come into existence. All these 
enactments, in their preamble mention the 
purpose of the enactment. Some enactinents 
auch as the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960, Bihar 
Buildings (Lease, Rent and Eviction) Control 
Act, 1947, Madras Buildings (Lease and Rent) 
Control Act, 1960, and ‘Orissa House: Rent 
Control Act, 1958, in their respective pre- 
ambles ‘mention thas, among other things; the 
purpose of these Acts is the ‘prevention of 
unreasonable eviction.’ The ‘control of évic. 
tion’ of tenants is the purpose stated in the. 
pretmble of Bombay Rents, Hotel ahd Lodging. 
House Rates Control Act, 1947, Delhi Rent 
Control Act, 1958, Madhya Pradesh Accom. - 
modation Control ‘Act, 1961, Karnataka. Rent 
Control ‘Act, 1961, and Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950. The 
East Punjab Urban. Rent Restriction Act, 1949 
mentions ‘that it is an Act to ‘restrict the evio- 
tion of tenants.’ The U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947 is -enacted 
to ‘prevent eviction of tenants.’ .On the whole, 
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the enactments, inter alia, regulate and con- 
trol eviction of tenants. As already observed 
earlier, the question of eviction arises only 
after the leage is validly determined and not 
before. 

Let us look at the actual words used in 
thege and other several acts in the sections 
which control eviction. Section 5 of the Assam 
Urban Areas Rent Control Act, 1961 provides 
that “No order or decree for ‘recovery of 
possession’ >... shall be made..... ” ete. 
Section 10 of the Andhra Pradesh Act of 1960 
and S. 10 of the Madras Act of 1960 lay down 


that (a) tenant shall not be ‘evicted’... .° 


except in accordance with the provisions....” 
of the gaid Acts. In Bihar Act of 1947 and in 
the Kerala Buildings (Lease and Rent Con- 
trol) Act, 1965 it ig laid down that ‘‘notwith- 
standing anything contained in any contract or 
law to the contrary ....a tenant... shall not 
be liable to ‘eviction’... .” from his premises 
except as stated in the said Acts. Slightly 
differently worded is S. 13 of Bombay Act of 
1947 wherein the words used are : note 
standing anything contained in this Act. 
landlord shall be entitled to recover Dosan 
‘of any premises if the Court is satisfied ....” 
ete. Similarly the Delhi Act of 1958, Rajas- 
than Act of 1950, West Bengal Premises 
Tenancy Act 1956, and Karnataka Act, 1961 
jn the relevant sections begin with a non- 
obstante clause taking within its sweep all 
other laws and contract and speak of ‘recovery 
of possession’ of the premises in accordance 
with the said provisions of law. In the 
Madhya Pradesh Act of 1961 though the rele- 
vant section begins with a non-obstante clauge 
the section provides for a bar on civil suits 
against tenants for their ‘eviction’, except on 
one or more of the grounds stated therein. 
The words in the Orissa Act of 1950 are 
unique. The relevant section reads as follows: 
“A landlord who seeks to evict his tenant 
shall apply to the Controller. If the Controller 
sheets is satisfied ....the Controller shall 
‘make an order directing the tenant to put the 
Jandlord in possession of the house... .” 
The East Punjab Act combines the words 
used in the Andhra Pradesh, Madras and 
Orissa Acts. The U. P. Act contemplates that 
the suit for ‘eviction’ of the tenant can be 
filed only after the permission of ` District 
Magistrate is obtained on stated grounds. 


In some enactments like those prevailing in 
Andhra Pradesh, Delhi, Madras, Orissa and 
Bast Punjab a separate forum called ‘Con- 
troller’ is constituted to entertain and dispose 
of application for eviction. In the Acts of 
Kerala and Karnataka the ordinary civil Court 
itself ig constituted ‘the Court.’ In other 
enactments no special forum: is provided at 
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all, but in the classical suit for ejectment of 
tenant the landlord hag to urge and satisfy 
one or more of the statutory. grounds of 
eviction. : 


This statutory survey will indicate that the 
special enactments enter into the field of 
‘aviction’ of tenants and give protection to the: 
‘tenants.’ The enactments wherein specials 
forum is created algo come into play only when: 
the tenant hag to be evicted and not before. 
When the contractual relationship exists there- 
is no necessity for any legal protection. The- 
providing of special forum has by itself no. 
thing to do with the contractual right to be a. 
lessee and remain in possession until the 
tenancy is validly determined under the T. P. 
Act. In other words, the special enactments: 
do not specifically nor by necessary implica 
tion supersede the provisions of §. 111 (h) and 
S. 106 of T. P. Act. The provision for speciaB 
forum may oust the jurisdiction of civil courts. 
and algo, depending upon the scope of the 
words in each enactment, give finality to its: 
decisions as was the cage in respect of orders. 
passed hy the Controller under the Bihar Act. 
of 1947 ag decided in Brij Raj Krishna v. 
M's. S. K. Shaw and Bros. ATR 1951 S C 115 
at p. 117, but the question of termination of 
contractual tenancy is not interfered with. The 
special enactments intend to give additional; 
security from unreasonable eviction and under- 
the circumstances it is impossible to read the- 
Acts and their provisions controlling eviction» 
as in any way abridging the traditional and 
contractual tenancy rights of the lessee to- 
remain in undisturbed possession is validly 
determined as per §. 111 (h) read with S. 106. 
of the T. P. Act. The special enactments pro~ 
tect the eviction of the tenant only when the 
general law fails. These basic aspects cannot- 
be misunderstood, much less overlooked. 


But courts have opined differently on this. 
simple but important question. The cases. 
reported in ATR 1949 Mad 780, (1950) 2 Mad. 
L J 489, AIR 1967 Mad 57 (FB), AIR 1951 
Hyd 111, (1960) Andh L T 40, (1969) 2 Andh. 
L T 268, AIR 1971 Andh Pra 341 and certain 
observations of the majority judgement in, 
AIR 1974 S C 818 have held that before 
seeking eviction of tenant wherever special. 
enactment prevails, no termination of tenancy 
as & condition precedent to the seeking of 
eviction is necessary. An examination of these: 
cases will indicate that the reasoning’ adopted 
is that the concerned enactments provide ®. 
complete code of relationship between landlord? 
and tenant and in the place of such enactment 
the legal relationship brought about by the- 
T. P. Act cannot stand. 

The other view is to be found in a number 
of rulings prominent amongst which are: ATR: 
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1963 8 O 120, AIR 1965 8 C 101, AIR 1967 
S C 1419, AIR 1975 8 O 1111 and (1976) 2 
800C 103 = (AIR 1976 8 C 588) of the 
Supreme Court and AIR 1952 Madh B 121, 

AIR 1953 Sau 113, AIR 1955 Cal 226, ILB 
1958 (8) Raj 137, A I R 1959 Raj 59, (1964) 
1 Mys L J.8, (1966) 1 Mys L J 162, AIR 
1964 Pat 401 (EFB) AIR 1966 AN 
165, A I R 1969 Punj 110 (FB), A I R 1971 
Delhi 98, (1970)1 Mad L J 495, (1971)1 
Mad L ] 156 and (1972) 74 Bom L R 762 of 
the various Indian High Courts. The reasoning 
of these cases is as follows : 


~y 


The special enactment creates & restriction 
on the landlord’s right to the recovery of 
possession. When the landlord will have such 
a right is not provided in the ‘special enact- 
ment. Ordinarily, the landlord will have right 
to recover possession from the tenant when 
the tenancy had determined. The provisions 
of the special enactment barring recovery of 
possession therefore will operate against the 
landlord after.the determination of tenancy. 
In effect, what the special enactments provide 
ig that even after the determination of tenancy, 
landlord will not be entitled to recover pos- 
session, though a right to recover possession 
gets vested in him, so long as the tenant does 
not commit any one of the grounds enume. 
rated in those enactments as ` entitling the 
landlord to seek eviction. The right to posses. 
sion is to be distinguished from the right to 
recover possession. The right to possession 
arises when the tenancy is determined. The 
right to recover possession follows the right 
to possession. In the case of statutory tenancy 
the right to possession arises on the person in 
possession acting in a manner which according 
to the statute, gives the landlord the right to 
recover possession. In other words, a valid 
termination of tenancy protected under the 
general law is @ condition precedent to com. 
mense a legal action to evict the tenant, whe- 
ther it be in the ordinary forum or in the 
special one. This view is at once appealing to 
common sense and is the one which accords 
with the fundamentals of the law. This view 
perpetuates the intention of the legislature and 
avoids forensic mischief. Except in a few 
earlier cages, decided by the Madras High 
Court and Andhra Pradesh High Court already 
cited above, this view held the field so far. In 
so far ag the later decisions of the Madras 
High Court are concerned it has to be noticed 
that the earlier view has been given up and 
even the Madras High Court has fallen in line 
with the other High Courts and the Supreme 
Court : vide (1970) 1 Mad L J 495 and (1971) 
1 Mad L J 156 thereby leaving the High Court 
of Andhra Pradesh alone to share the contrary 
view. 
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‘The provocation for this article is the recent ` 
judgment of the Supreme Court in Venkate- 
shwara Rao v. Venkata Ramana AIR 1976 
S C 869. In this cage, the Supreme Court. dis. 
tinguished the earlier decision reported in 
ATR 1965 8 C 101 and held that under the 
Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act, 1960, where a special 
summary proceeding for eviction of tenants’ 
is provided for, ‘containing all the réquire. 
ments for those proceedings’, there ig no room 
to apply the principles enunciated in AIR 1965 
§ O 101 laying down the difference between 
right to possession and right to recover posses- 
which principles, according to the 
Supreme Court in the present decision, are 
relevant "(i)n the context of the remedy of 
ejectment by an ordinary civil suit” and not 
in cases where special forum is provided. The 
Supreme Court therefore was pleased to con- 
firm the decision of Andhra Pradesh High 
Court and put itg geal of approval on the dis- 
tinction of the case reported in AIR 1965 S 0°: 
101 made by the said High Court to the effect 


' that in the latter case an entirely different 


kind of provision of another Act in another 
State was ‘being considered by the Supreme 
Court. Undér the Andhra Pradesh Act, there. 
fore, no notice to quit need be given validly 
terminating the tenancy before seeking evic- 
tion. 


Whether this decision of the Supreme 
Court should be again understood as being 
applicable only to cases under the Andhra 
Pradesh Act or whether a general principle to 
the effect that whenever a special summary 
remedy and forum is provided in any enact- 
ment pertaining to rent control law being a 
complete code in itself it is not necessary to 
terminate the tenancy before instituting evic- 
tion action has been enunciated is not free from 
doubt. If there is such & general principle 
enunojated, then in cases arising under the 
Delhi Act, Madras Act, Orissa Act, East Punjab . 
Act, Kerala Act, Karnataka Act, and West 
Bengal Act, apart from the Andhra Pradesh 
Act, no question of contractual lease will arise, 


. becauge, in all these enactments there ig a 


provision for a special forum and summary . 
remedy in a legislation which is a complete 
code in itself. But in other parts of India, the 
question of termination of tenancy will loom 
large. 


It is submitted that in either” way the 
resultant position is not sound jurisprudence. 
Merely providing summary remedy and special 
forum in a codified enactment will not take 
away the right of the lessee under the general 
law. By the present decision in effect the 
judiciary has given to the lessor a right, which 
the legislature hag not. It is ae to remem. 
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ber what the Supreme Court said while deal- 
ing with a case arising under the Calcutta 
Thika Tenancy Act, 1949. The Supreme Court 
said that ‘(t) he Thika Tenancy Act does not 
confer any additional rights on a landlord but 
on the contrary imposed certain restrictions on 
his right to evict a tenant under the general 
law or ander the contract of lease” and this is 
a generally applicable dictum. In the present 
caso, the Andhra Pradesh Act 1960 nowhere 
supersedes specifically the Chapter V of T. P. 
Act pertaining to leases. There is not even a 
non.-obstante clause in §. 10 of the said Act as 
already noticed above. The similar provision 
in the Madras Act 1960 has been interpreted 
and understood to méan only that the’ lessor 
must terminate the tenancy in accordance with 
8. 106 of T. P. Act before seeking eviction. 
Bee (1964) 1 Mys L J 8 (in this cage at page 13 
of the Reporter the High Court has pointed out 
the distinction of the ratio of the cage reported 
in ATR 1949 Mad 780). In that case the Madras 
‘High Court was considering 8. 7 (1) of the 
“Madras Act of 1946 wherein the words used 
indicate that the tenant should not be evicted 
from the building ‘whether before or after 
the termination of the tenancy’ except in 
accordance with the provisions of 8. 7. Now 
even under the Madras Act termination of 
tenancy is necessary, vide (1970) 1 Mad L J 
495 and (1971) 1 Med L J-156. 


Even with a non-obstante claus, a special 
forum, and summary remedy, under S. 21 of 
the Karnataka Act, 1961, it was held in Bipa- 
thumima: v. Mariambibi, (1966) 1 Mys LJ 
162 that, termination of tanancy is a condition 
precedent for instituting eviction action. To 


the same effect is' the decision SRDE in AIR ` 


1967 § O 1419. 


In (1966) 1 Mys LJ 162 the High Court 
of Karnataka was- considering §. 21 of the 
Karnataka Rent Control Act, 1961 which 
yeads, omitting the - fanecaary parts, ag 
follows : 


Sec. 21. Protection of Tonanté against Evic- 


tion :— (1) Notwithstanding anything to the 
contrary contained in any other law or con- 
tract, no order or deczes for the recovery of 
possession of any premises shall be made by 
any court or other authority in favour of the 
landlord against the tenant : 


Provided that the court may on ah: applions 
tion made to it, make an order for the 
recovery of poss3ssion of & promisas on one 
or more of the following grounds, namely :... 


The question before the High Court was who- 
ther quit notice is & condition precedent to 
filing an application before ‘the Court’ under 
8. 21 seeking eviction of a tenant. 
views were urged before the High Ceurt: 
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(1) that in its setting and according to its lang- 
uage, 8. 21 must be regarded as. a self-con. 
tained code making it unnecessary to refer to, 
or rely upon the provisions of any other law 
because of the express wording of the non. - 
obstante clause, and (2) that notwithstanding 
the non obstante Clauss, the termination of 
the tenancy is essential. In dealing with these 
contentions the High Court examined the 
scope of a non-obgtante clause in the light of 
the enunciation of the Supreme Court in the 
case reported in AIR 1952 S$ C 369 and 
observed that the non-obstante clauses are never 
tobe regarded ag repealing clauses nor as 
clauses which expressly or completely supersede 
any other provisions of the law but merely -as 
clauses which remove all obstruction which 
might arise out of the provisions of any other 
law in the way of the operation of the princi- 
pal enacting provision to which non-obstante 
clause is attached. The court further observed 
that so long as a contractual tenancy is not 
determined a lessor cannot approach a court 
for evicting the lessee and if he does, then 
the court is bound to dismiss such a cago with. 
out recourse to any special enactment like 
Karnataka Rent Control Act. In such a situs- 
tion there is no conflict between the ordinary 
law and the special provision because both 
the laws ask the court-not to pass a decree for 
recovery of possession. When the lessor ap- 
proaches the Court seeking eviction of the 
tenant after determining the leage, there arises 
conflict between common law’ right of lessor 
for an order of eviction and the legal protec- 
tion given to the tenant under the special law, 
entitling eviction only upon. proof of special 
grounds of eviction. It is here that the non- 
obstante clause intervenes and lays down that 
the operating portion of §. 21 shall not be 
obstructed by reliance on any provision with a 
contrary effect contained in any other law or 
contract. Section 21 no doubt ig a self-con. 
tained code so far as the topic it deals with 
ig concerned and hence any provision in any 
law which impinges on this topic of ‘‘eviction” 
alone ig removed and not any provision of law 
dealing with any other topic, such as termina- 
tion of tenancy, or relief against forfeiture 
for non-payment of rental which was the casa 
in AIR 1951 8C 115, and the like. The 
concept of ‘eviction’ of a ‘tenant’ or ‘recovery 
of possession’ by a ‘landlord’ arises only after 
the first stage of determination of lessa takes 
place, and the High Court therefore held that 
valid termination of contractual tenancy is: & 
condition precedent for instituting an eviction 
action under B. 21 of the K. R. C. Act, 1961. 


Similarly, while dealing with the similar 
question arising under the Calcutta. Thika 
Tenancy Act, 1949 containing similar previ- 
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sion Beginning with a non-obstante clause the 
Supreme Court observed in AIR 19675 0 
1419 that the word ‘notwithstanding’ in 8. 3 
of the said Act on @ true construction means 
that “even where the contractual tenancy is 
properly terminated, notwithstanding the land. 
lord's right to possession under the Transfer 
of Property Act or the contract of lease he 
cannot evict the tenant unless he satisfied any 
one of the grounds set out in 8. 3”. In all 
these cases the ratio of rulings reported in 
A I B 1963 8 O 120 and AIR 1965 8 C101 
had been consistently followed. The termina. 
tion of tenancy was considered to be such 
important question that ag a jurisdictional 
point it was permitted to be raised for the 
first timo in revision. See e. g. (1964) 1 Mys 
LJ8and AIR 1969 Mys 262. 

The above discussion will indicate that the 
weight of authority ig in favour of holding 
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that even in cages where there is & codified 
legislation providing for summary eviction in 
a special forum, the landlord is bound to 
determine the contractual tenancy before com- 
mencing eviction action. If the present view 
of the Supreme Court expressed in A I R 1976 
8 O 869 is allowed to hold the field, incon- 
ceivable enactments coming within its ratio, 
even a permanent tenant or a term lessee 
during the currency of the term can be evicted 
as wag done in (1950) 2 Mad L J 489. Such a 
result will defeat the purpose of legislation 
itself. 


It is, therefore, submitted that the case 
reported in A I R 1976 8 C 869 in so far as it 
holds that determination of lease is not a con. 
dition precedent to institute eviction action 


` requires reconsideration at the earliest oppor- 


tunity. 


— 
ee 
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WEST BENGAL PREMISES. TEN- 
„ANCY ACT, 1956. By Sushanta Kumar 
Sen, M. A., B. L, Advocate. Sixth Edi- 
tion 1975. Eastern Law House, 


Calcutta. Pp. xxiv & 468. Price Rs, 30: . 


£3:$8. 


Ag there was a growing concentration of 
people in town areas of West Bengal, parti. 
cularly in Calcutta and its suburbs, and as the 
constraction~ of new premises was far from 
adequate. representations were made to, the 
Government of Wet Bengal urging the adop- 
tion of a comprehensive measure for regulating 
tho rights and obligations of landlords and 
tenants. Government realised that temporary 


enactments stood in the way of more invest- l 


ment in building construction and better rela. 
tions between landlord and tenant. They thera. 
fore enacted the West Bengal Premises Tenancy 
Act 1956 for the regulation of the incidents of 
tenancy in respect oftpremises in Calcutta and 
some other areas. It provides for the fixation 
of fair rent, for the protection of tenants against 
eviction for restrictions on sub-letting, for depo- 
sit of rent, for making of repairs and for penal. 


ties for recovery of rent in excess of the fair ` 


rent. 


2. The forty-two sections of the Act are 
grouped under separate chapters dealing with 
provisions regarding rent, suits and proceedings 
for eviction, deposit of rent, appointment of 
controller his powers and functions, appeal, 
revision and review and penalties. An intro- 
duction on the history of rent control in India 
as well as England is followed by the text ‘of 
the Act with commentary and synopsis. ‘The 


book which includes an index and table of cases, 
also gives the West Bengal Premises Tenancy 
Rules and some recent Court decisions in an 
addenda. 


- 3. Although an improvement on its predeces. 
sors, the Act, says tha author, has its defects 
too. Section 17 as interpreted up-till now seems 
bewildering and has already presented "a 
mosaic of arguable points”. 


— 





‘BRITISH SHIPPING LAWS General 
Editor: The Hon. Sir Bushby Hew- 
son, Sometime one of Her Majesty’s 
Judges of Probate, Divorce, and Ad- 
miralty Division of the High Court of 
Justice. Editor: Raoul P. Colinvanz, 
of Gray’s Inn, Barrister-at-Law. Vol. 
7. The Law of General Average and 
‘the York-Antwerp Rules. Tenth Edi- 
tion by the Hon. Sir John Donatdson, 
one of Her Majesty’s Judges of the 
Queen’s Bench Division of the High 
Court of Justice; C., S. Staughton, M. A. 
(contab.), of the Inner Temple, one of 
Her Majesty’s Counsel, D. J. Wilson, 
A.C.1.L, Member of the Institution of 
Average Adjusters. 1975. Stevens 
(Tripathi). Pp. xxviii & 543. Price 
Rs. 340. : 


The tenth edition of this volume in the 
British Shipping Laws series incorporates re- 
cent decisions of the Courts and comments on 
the changes made to the York.Antwerp Rules 
at the Homburg Conference of 1974, and its 


54 Journal 


text is thoroughly revised. The changes in the 
York-Antwerp Rules are specially important to 
the marine claims adjuster for whom the work 
is primarily intended. There have been signi- 
ficant developments in case law in the past 
decade, like the Australian Coastal Shipping 
Commission v. Green; Hisenerz G.mb. H. vy. 
Federal Commerce and Navigation Co. & E. B. 
Aaby's Rederi v. Union of India. The book 
contents have changed some of Part I has Deen 
dropped since the troubles of sailing ships and 
problems of port of'refuge expenses one of little 
importance today, but considerable attention hag 
been given to existing practical cages, like car- 
bon dioxide used to extinguish a fire and the 
like. A short chapter on insurance has been 
added. 


2: The principle of general average in mari. 
time commerce is that what is in time of danger 
given or sacrificed for the sake of all, shall be 
replaced by the contribution of all. But there 
are material variations in the working out of 
this principle in the different countries ani 


serious efforts have been made to-bring about. 


‘. an inter-national uniformity in this matter of 
general average. This has largely been achieved 
by the York Antwerp Rules; which are com. 
mented on in two of the chapters in this book. 
These Ruleg are the product of international 
conferences held by commarcial interests, and 
do not have the force of law in the United 
Kingdom except by express agreement in parti- 
cular transactions. _ 


3. Where the Rules do not apply, there are 
considerable variations in the law and prac- 
tice of the different maritime countries. The 
chapters in the present book are devoted to 
definition and general principles, sacrifices of 
cargo, sacrifices of ship, extraordinary expen. 
diture, place, law and state of facts contribut. 
ing interests and values, and recovery of general 
average. They make it clear as to what is 
accepted as general average in the law and 
practice of the United Kingdom in cages in 
which the York-Antwerp Rules do not apply. 
Even where the Rules do apply, reference to 
the common law is often necessary. While the 
law and practice of other countries lie outside 
the scope of this book, references have been 
included to the law and practice of U. 8. A. 


4. In the Appendices are given the York- 
Antwerp Rules the Rules of Practice of the 
Association of Average Adjusters, Lloyd's 
Average Bond and Guarantee, and Rates of 
Exchange. Apart from the index, there are 
tables of cages, of statutes, and of York-Antwerp 


Rules. 
B88. 
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PROPER STAMP DUTY TABLE: 
Under the Bombay Stamp Act 1958 as 
appli.able to the States of Gujrat & 
Maharashtra, 1075. By Ranchhodial 
Maganlal Shah. B. A., B. L., Advocate. 
Vora Prakashan, ahmedaoad, Pp. 38, 
Price Ra. 4/.. 


The Gujarat Increase of Duties and Amend. 
ment Act, 1963 levieda surcharge of 10% in 
respect of certain instruments, and the Gujarat 
Ordinance No. 1 of 1975 has further increased 
the rate of Stamp Duties. A surcharge of 10% 
in regpect of some instruments wag levied in 
Maharashtra also, where, in 1972 and again 
in 1974, the rate of stamp duties on certain 
instruments were increased and the Bombay 
Stamp Act, 1958 amended. These amendments 
are incorporated in the text of the articles 
given in this book. The proper duty payable 
on more than sixty instruments, both in 
Gujarat and Maharashtra. hag been presented 
in a tabular form for ready reference. 

R.S.S. 


THE MODERN FAMILY SOLICITOR 
(Guidelines for Practice Today and 
Tomorrow). By C. D. Wickenden, 
LLB. (Lond.) Solicitor; First Vice- 
Chairman, British Legal Association; 
Former President, West London Law 
Society, 1975. Stevens (Tripathi). 
Pp. d.237, Price Rs. 43. 


This book by a practising solicitor about 
modern family legal practice presents an 
account of the current professional situation 
in England and of the work of the practitioner 
and his office team. It disonsses some of the 
problems’ now facing the protession and makes 
suggestions for tackling them. Written by a 
solicitor with nearly thirty years’ exper ence, 
it is practically. a vocational handbook for 
s-licitors who every dsy have to grapple with 
the actual problema of working in a legal 
office as well as to new entrants who area 
about to accept family legel practice as their 
profession. 


2. The author examines critically the orga- 
nisation training and working patterrs of the 
profession and discusses its relationship with 
other professions and the Bench and the Bar. 
He considers the art of practics manazemont, 
staff selection and training methods and 
examines the implications of the Ormrod 
Report on Legal Hiucation. He offers some 
practical points on partnershirs and mergers 
and désoribes the peyctolozical implications of 
the solicitor and client relationship and the 
im-ortarce of interview techniques. He son. 
siders the various factors which together 
contribute to the achievement of practice 
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‘efficiency. Certain aspects of the human factor 


involved in practice effi riency and the working i 


“Gonditiong and know one’s form, one’s eres 
and one’s coatacts, the intial contact between 
“éhe solicitor and the client, and professional 
vOonduet, etiquette and ethios,, are covered ab 
Aangth. 


8. The author ites a Critical look at legal 
id and examines the approach to be taken in 
particular areas of the srlicitor’s practice, like 
ou litigation, conveyancing and -taxa. 
dion. 


wweform in various directions. New entrants to 
‘the profession as well ag those already esta. 


blished in it will, find a mine of valuable - 


anformation in this littla book, which includes 
can useful index, B.8.8. 


A SOLICITOR'S INTRODUCTION TO 
‘ACCOUNTS (Concise College Texts). 
‘By Donald B. Williams, B-A., LL.B. & 
Melyvn A. Stein, LL B., 1975. Sweet & 
Maxwe!l (Tripathi). 
Price R3, 40. 

This is a simpla introduction to the subjeat 
eof rolicitor’s accounts by two practising soli- 
citors of England, who hive tried'a new ap- 


sproach to the subject. Earlier writers assu ned . 


‘that the basic terms were familiar to the 
atudent and they were, therefore, taken for 
granted. Bat accounts have to be taught ànd 
explai.ed to non accountants in terms they 
oaa understand and this is wins the present 
authors have tried. 


2. It is necessary that a student must at 
the outset master the basic principles of sımple 


~asjounting practica. Being themselves law- 


yers. rather than accountants, the authors are 
abla to. explain basic principles and terms in 
@ way that is comprehensible to the non- 
accountant. The text of the book takes the 
student step by step through the intricacies 


-of double eatry, the ledger, the petty cash ` 


account, the keeping of daily financial records, 
the pregantation of the anaual ‘a3 ounts, the 
Solicitors Accounts Rules, VAT and other 
matters in regard to accounting. The book 
covers final accounts, partnership accounts, 
Aimited companies, and take.overs and amal- 
@amations. 7 f 

3. Transactions may be loosely deseribad in 
a layman’s language, bat call for more preci- 
aion in the language of accounts, and thig 
book presens the subject by reference to the 
Gangosge of accounts. It should be of value 
¢o students taking the Law Society Finals 
gpaper in Solicitors Accounts ani to the soli- 
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He critically analyses th» whole ap. 
proach of the solicitor to his job and calls for - 


Pp. ix & 150. . 
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citors in practice. Even. those ‘outside the 
legal profession will find- in it..a short. and. 
readable introduction to elementary account 
ing.» BS.8. 


THE MAHARASHTRA STATE TAX 
ON PROFESSIONS, TRADES, CALL- 
INGS AND EMPLOYMENTS ACT, 

. 1975. By M. K., Kulkarni, B. Com. 
Taxation Consultant, 1975. Sucheta 
Enterprises, 310, Narayan Peth, Poona. 
pp. 68. Rs. 8/-. 


` The Btate of Maharashira ig. among the 
first State to implement this enactment, which 
is intended to levy and collect taxes on pro. 
fossions, trades, callings and employments. 
This Act makes references to many other 
Central and State enactments, such as the 
Bombay Shops and Establishments Act, Money- 
lenders Act, the Bombay Sales Tax Act, the 
Motor Vehicles Act, the Income Tax Act, the 
Companies. Act, and the Partnership Act. 
There sre many words used in the Act with- 
out definition. The author has done well to 
explain them with reference to the Income’ 
Tax and other Acts. Tha Act, which affects s 
large number of people, is among the first of 
ita kind and there has been little time for the 
accumulation of precedents. The author has 
tried to collect the various authoritative deci. 
sions of the Supreme Court and the High 
Courte in order to bring out the significance 
of various material words and phrases in the 
Aot. This simple commentary and exp!anation, 
with the backing of case law, should prove 
useful to everybody connected with the imple- 
mentation of the Act, with 30 Sections in 
Part 1 and 31 Rules in Part 2, ` B.8.8. 


THE CENTRAL SALES TAX ACT, 


1956. With Rules, Notifications, 
Forms, Comments and Case law. By 
Babulal Gulabchand Merchant, LL. B., 
Advocate. Vora Prakashan, Ahmeda- 
bad, Second Edition, 1975. pp. (6) & 221 
Price Rs, 15. : 


The Central Sales Tax Act. (1956) défines 
“inter. State sales or purchases’, "Sales in or 
outside the State”. “sales in the course of 
import or export’, and "goods essential for 
the life of the Community”; it also levies a 
tax on inter.State sales, though for: the 
benefit of the States. Since the publication of 
the first edition of the book before us, the 
Central Government have introduced some 
important amendments to the Act snd these 
have been incorporated in the present edition. 
The Gujarat State also has introduced changes 
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in the rates of taxes on essential goods. The 
Government. of India hag raiged the rate of 
tax from 3% to 40% on inter-State sales, and 
this hag been algo noticed in the book. Instead 
-of discussing the case law in the body of the 


stax and commentary a special chapter has, 


been devoted to the subject and tax consul- 

tants and taxing authorities may find it advan. 

tageous. Important cases decided by the 

_ different High Courts and the Supreme Court 
-of India have been incorporated, as well as 
the different forms ‘prescribed and the Rules 
under the Act, 

2. The book is divided into five Parts. 
Part I gives the history of the Central Sales 
‘Tax Legislation and the general scheme of the 
Act, The text and commentary on the Central 

‘Bales Tax Act 1956 which was conceived as a 
result of several. judgments of the Supreme 
‘Court about levying a tax on seles which are 
effected in’ the course of inter-State trade or 
commerce, follows; the Act is a brief one with 


eighteen sections grouped under four chapters, 


3.. Naxt come the Central Sales Tax (Regie- 
tration and Turnover), Rules 1957, There are 


two sets of Bules; i one set is framed by the- 


Government ` of India and another by the 
State Governments.in exercise of the powers 
conferred on them under the Act. While the 
former get of Roles is applicable to the whole 
of India, the scope of the latter is limited to 
the respective states only. These Rules supply 
definitions and prestribe the procedure for 
obtaining Registration Certificates. The other 
Parts are devoted to the Central Sales Tax 
(Gujarat) Rules 1957, important amendments 
to the Constitution, Notifications, and. the 
Economic Offences (inapplicability of Limit. 
tion) Act, 1974; R.8.8. 





CRIMINAL LAW CASES AND MATE- 
RIALS : By K. D. Gaur, LL.M. (AL), 
PH.D (Lond.), F. R. A.S. Professor and 
Head, Post-Graduate Department of 
Law, Utkal University, Bhubaneswar. 

© Foreward by A.Gledhill, M.A (Cantab.), 
LL.D. (Lond.), I.C.S. (Retd.), Bar at- 
Law, Professor Emeritus Oriental 
Law, University of London, Tripathi, 

- Pp. xxii & 459. Price Rs. 50. . 

- Here is a critical and comprehensive study 
-of the Indian.Penal Code which together with 
the Criminal Procedure Code, goes to make 
up the structure of our Criminal Law. The 
-book is divided into two parts. The firat Part 
‘deals with the fundamentals of Indian’ Orimi- 
nal Lew; the nature and concept of crime; 
the scope of the dcctrine of meng rea and the 
scope of ifs exclusion in criminal offences; the 
basis for claiming. exemption from criminal 
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liability along with group liability and vicari-, 
ous liability; the extent of punishment awarded. 
to the accused; the preliminary crimes and 
the extent of the application of the I. P. O. 
In Part IL a detailed study is made of specifie 
crimes, such as offences against the humar 
body and against property, and sgainat pri- 
vacy, the State and the Army and common 
welfare, as well as offences relating to docu- 
ment and property marks, marriage, and 
reputation. There ig a table of cases and 
subject index.. 

: 2. The subject matter is arranged aonik 
to topica including appropriate leading cases t2 
encourage the student to “teach himeelf and 
stimulate his initial power, and hélp him to 
examine legal provisions in correct perspec- 
tive’. In the selection and pregentation of 
oa%s emphasis has been ; laced on the import- 
ance of the subject matter. In general, the 
cases have been abridged for reasons of space. 
but due precantion hag been taken to ensure 
that the abridgmert does not deprive: the 
students of exercise in the technique of case 
study. At the end of eech chapter model ques. 
tions have been given to provide guidelines 
for disonssion. The problemg posed provide 
material for applying principles to particular 
facts, and a few of them suggest lines of ariti- 
cism of the leading cases. The Indian Penak 


. Code (Amendment) Bill 1972 has also. been 


discussed and examined. 


3. This is a comprehensive treatment of 
Tadtan Oriminsl Law covering every concely- 
able aspect. The material strikes a balance: 
between the traditional lecture methol and’ 


‘the modern technique of case method, te 


enable both students and teachers to take 
advantege’ of the new methodology. Andi. 
finally, fall account has been taken of the: 
modifications necessitated by the latest leading 
caces in presenting the suthor’a interpreta- 
tions & comments. The matter hag heen deala 
with go thoroughly and in such: depth that 
the book should te of value not only to stu. 
dents and teachers but alzo to the practising 
lawyers. B.8.8. 


PRINCIPLES OF STATUTORY IN- 
TERPRETATION: By Guru Pra- 
sanna Singh, Jucge, High Court of 
Madhya :Pradesb. Second Edition, 
1975. Bharat Law House, Allahabad: 
Pp. Ixxx & 660. Price Rs. 45. 

Because sufficient emphasis ig not always 
placed on the objec} of the legislatures, the 
rules of interpretation of statutes are nob 
sometimes quite satisfactory. Tha existing 
roles can be properly understood only if one 
applies them to conorete gituations. The 
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literal meaning of the provisions of the 
statuto should also be understood, in addition - 
to the object of tha legislature, We should 
gee whether the provisions are consistent with 
one another and achieve the object in view. 
As has been remarked the interpretation of a 
statute ia flexible and is only a presumption 
in favour of a particolsr meaning, but the 
rules cannot override the language of a statute 
where the language is clear. 

2. The volume under review. discusses some 
basic principles and some guiding snd subsi. 
diary rules as well as internal and external 
aida to the construction and interpretation of 
a statute. It deals with the operation..of 
statutes, their expiry and repeal, and statutes 
affesting the.Orown or the State, statates 
affecting the jurisdickion of Courts,. and the 
constraction of taxing statutes and evasion of 
statutes. Remedial and penal statutes and 
dalegated legislation are also covered. Hach 
of the chapters is introduced by an useful 
synopsis and the volume contains a table of 
cages and index. The General Olauses Act, 
1897 has been reproduced with notes as an 
Appendix. The purpose of this. Act is to avoid 
superfluity and repetition of language and to 
place in a single Aot provisions for definition 
of words and legal principles of interpretation. 


%. ‘The present edition of this book haa been 
thoroughly revised and partly re-written. As 
before, it should make available to the mem- 
bers of the legal iiini a me book for 
pg ue. R. 
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PRACTICES OF HOUSING CO.OPE- 
RATIVES. By D. D. Naik, B.A., LL.B., 
G&G D.C. & A. Bombay Law House. 
Modi & Modi Building, 76 Medows 
Street, Fort, Bombay. First Edition, 

1972. Pp. v & 324, Price Rs. 20/.. 

Tho principal object of a housing co.opera. 
tiva is to provide its members with suitable 
accommodation at reasonable cost and easy 
terms of payment. The management of the 
societies sometimes goes to individuals keen 
on making profits, but this can ba prevented 
by a knowledge of the methods and working 
procedures of housing co.operatives. An im. 
portant advantage of the co-operative agency 
ia that it encourages joing action and col. 
lective security. The present book tries to 
indicate what steps are necessary to practice 
the ideals and objectives of housing co-opera. 
tives, and suggests the adoption of several 
sound practices for their successful functioning, 

2. Tha social, economic, and other advan. 
tages of houging co operatives are discussed, 
and matters relating to planuing, selection of 
land, determination of the size of the scheme, 
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and estimating its cost, are dealt with in 
detail. An analysis of the causes for the 
failure: of housing co-operatives and sugges. 
tions for precautionary meagures have also- 
been made. The achievements of housing co. 
operatives in a few selected developed coun. 
tries have bean reviewed for tha benefit of the- 
Indian Co-operator. 


3. The book deals with various aspects of 
the working of a Go.operative housing society, 
including its management and lawa affecting 
housing 00 operatives, A special chapter on 
the provisions of the National Building Code 
gives useful information relating to building: 
regulations. The other chapters deal with 
registration, bye-lawa ocst.saving factors, 
causes for failure, determination of the final 
cost of a building or apartment, State aid.. 
rights and liabilities of members, and laws 
affecting housing co-operative sociaties, 

R.8 8. 
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EXPORTERS’ MANUAL (A com. 
pendium dealing with Pre.Export 
knowledge. Licensing Procedure, Pro. 
per use of Application forms and 
Export Documents, Export Promotion: 
and Assistance,’ Export Houses and 
Export Institutions’, By Jain & Puri, 
assisted by S. N. Sharma. 1976. Nabhi 
Publications, N. 67 Connaught Circus, 
New Delhi. Pp. v & 204. Price, Rs. 30: 
£. 3 : $8.00. 

This completely revised and enlarged editiom 
has been necessitated by tha larga number of 
changes that have ocourred ginca the firat. 
edition wae published in 1972. The exporter 
has in this volume much more information. 
than is available in the official outlina of 
export trade control policy and procedures, 


_ and this information has been collested from 


various institutions, authorities and individuals: 
and has been presented in a simple manner. 


2. The Manual deals with export perform- 
ance and prospects, and acquaints, the ex.. 
porter with basic facts and information about. 
exports, describing in simple language the. 
licensing procedure and the proper uze of 
application forms and export dccuments. Re. 
gistered exporters and theirimport entitle. 
ments are discussed a3 well ag the recognition. 
of-export houses. -The facilities provided by the- 
various institutions and the fiscal and financial 
incentives offered to the exporters are covered 
and a number of other facilities offered by 
the Government are high.lighted. The Ap. 
pendices provile useful information abent the: 
sources of information marketing in different 
foreign languages, shipping and forwarding 
agents and freight brokers, cartificate of origim 
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and invoice, commercial representatives in 
India and abroad, recogaised export houses, 
‘exchange control department, the adminis- 
‘trative set-up, authorised dealers in foreign 
exchange, and export licensing authorities. 
The detailed contents and subject index add 
to tha usefalnees of the volume, which makes 
available to the exporter: all the details in- 
-volved in the complicated structure of modern 
dnternational trade. B.8.5. 


THE ROLE OF DIRECTIVE PRINCI- 
PLES UNDER THE. INDIAN CON- 
STITUTIJN: By Dr. N. V. Paran. 
jips, M.A., LLM., Ph. D, Assistant 
Professor of Law, Government Hami- 

- dia College, Bhopal. Central Law 
. Agency, 11, University, Road, Allaha- 
bad. 1975, Pp. xv and 196. Price 
Rs, 25/. 


Scores of books have been published on 
different aspects of the Constitution of India. 
‘They have dealt with sush topics as Funda. 
mental Rights, Parliament and the Judiciary. 
The Role of Law, Judicial Review, Seoula- 
qism under the Constitution and Freedom 
of Religion. Bat the present doctoral thesis, 
with a Foreword by Mr. P.K Tare, Chief 
Justice of the Madhya Pradesh High Court, 
is a first comprehensive study of the role of 
Directive Principles of State Policy under 
‘the Indian Constitution, It brings out the 
true significance of these principles, which 
are contained in Articles 36 to 61 of Part IV 
of the Constitution, in their legal and socio- 
economic perspective, 

2. After a brief introduction, the historical 
avolution, natare, scope and significance of 
the Directive Principles are traced, followed 
‘by an account of the relevant Constituent 
Assembly discussions. The relevant consti- 


tutional provisions pertaining to the Directive’ 


Principles are analysed and the analogous 
provisions found in other constitutions are 
referred to. The legal implications of the 
socio economic policies contained in Part IV 
of the Constitution are elaborately discussed, 
‘brioging out how the courts, a3 the guardian 
of tne Constitution and protector of Funda. 
mental Rights, have always played a cracial 
xole in important matters’: of public policy. 
As pointed out by the author, there is no 
necessary conflict between Parliament and 
the Jadiciary, the rights envisaged under the 
Constitution not baing based “‘on the restrict. 
ed bypothesig of Man v. State,” but on 
individual rights as opposed to powerful 
vested interests or groups, the emphasis being 
mot so much on individual rights as on social 
control. The part played by Parliament 


Reviaws 


A. I, R. 


and the Courts has been assessed in thig 
perspective. 

‘8. The implementation aspeat of the Direc. 
tive Principles and the extent to which they 
have been translated in practice during the 
last twenty-four years has been discussed, 
and an attempt has been made to assess the 
impact of these Principles on other Constitu- 
tions. The concludiag observations of the 
author include suggestions of an useful 
nature, and the book on the whole examines 
the legal implications rather than the politi. 
cal aspects of the subject. Although these 
Principles are not justiciable, they are funda. 
mental in the governance of the Country. 
Aa observed by Mr. Justico Tare, Part IV of 
the Oonatitution is an injunction on all thoge 
concerned to follow these Principles, and 
the law Oourts have to bear them in mind 
in judging the constitntionslity of executive 
acts and legislative enactments. The author . 
has done full-justice to this subject from a 
scientific point of view. 


4. Besidés a table of oases and index, the 
volume carries a bibliography and several 
useful appendices. R88. 
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THE KARNATAKA CINEMAS (REGU. 
LATION) Act: With Rules & Com- 
mentary. By M. R, Achar, Advocate. 
Shree Vidya Printers, 74, lst Main 
Road, Seshadripuram, Bangalore. Re. 
vised Second Edition, 1975, Pp. viii & 
213; Price Rs. 16/.. 


-The primary object of the Karnataka 
Cinemas (Regulation) Act 1964 is to safeguard 
the interest of the public and, for this purpose 
wide powers have been given to the rule. 
making authority:. The text of the Act, with 
synopsis and commentary, hag twenty-three 
Sections but there are as many as 117 Rules 
grouped under general provisions, procedure 
for approval of films, location of permanent 
Cinemas, plan of building, building construo- 
tion and issue of licence, electrical installa. 
tions, fire fighting, maintenance of premises, 
touring cinemas, drive-in-cinemas, semi-per- 
manent cinema buildings, and‘special provisions 
for certain shows. 

2. The second edition of this commentary 
contains the Rules as amended and the latest 
2nd Amendment Rules.of 1975 are given in the 
Appendix. Recent case law has been noticed 
and there is a comparative table, addenda and 
index. There is no doubt that the book will 
be useful to cinema owners, persons intending 
to construct cinema theatres, the authorities 
ag well as the legal profession. 
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ANATOMY OF AMENDMENTS TO 
DIRECT TAXES ACTS. (High-light. 
ing the provisions of the Taxation 
Law (Amendment) Act 1975; Finance 
(Amendment) Act 1975; Finance Act 
1975; Direct Taxes (Amendment) Act 
1975; Finance (No. 2) Act 1974; Finance 
Act 1974; Voluntary Disclosure Scheme 
and Compulsory Deposst Scheme). 
Companion Volume to “A Handbook 
on Taxation of .Individuals”’, by Dar. 
shan Kumar, B. Com. (Hons.), A.C. àu 
Chartered Accountant, 1976. Tripathi. 
Pp. 219, Price Rs. 25. 


After reproducing the budget proposals and 
weviewing the amendments to Income Tax, 
Wealth Tax and Gift Tax, with illustrations 
‘the book gives alist of tables and charts ag 
well ag a list of prospective amendments. Iun 
‘the tables and charta particulars are available 
often year tax rate calendar, rates for de- 
velopment rebate, rates of depreciation, tax 
diability on employees and employers in res. 
pect of ‘salaries, allowances, and perquisites, 
one’s obligationa under the Income Tax Act, 
Salient features of the Compulsory Deposit 
Scheme {Income Tax Payers) Act 1974, in. 
terest rates'on emall savings securities and 
provident funds and trost laws. Particulars 
regarding the Taxation Laws (Amendment) 
Act 1975 aro given ag well ag of the Volun. 
tary Disclogure Scheme. 

2, The many amendmenis in the Income 
Tax Act, the Wealth Tax Act and the Gift 
Tax Act have been the immediate cause for 
dhis brochure dealing exclusively with them, 
The salient features of the amendments have 
been high-lizhted and their incidence in real 
dife hag been explained. Illustrations and 
worked examples bring out the tax implica. 
tions and focus attention on the opportanities 
dor tax planning. There are charts, realy re. 
ference tables, explanatory notes and relative 
circulars and citations, 

3. The author hag drawn attention to re. 
cant execative attempts to supersede court 
judgments, and such supersegsion, given re. 
trospective effect to adversely affec} assessees 
who otherwise stand to benefit by the court 
judgments. B.8 8. 


BENTHAMS THEORY OF LEGIS- 
LATION. with’ an introduction by 
Upendra Baxi, Dean, Faculty of law, 
University of Delhi. Tripathi 1975 
Pp. XXII & 294. Price Rs. 50/.. 

In the legal world Bentham's classic is 
believed to. be known mainly through the 
Hinglish translation of a French work by & 
Swiss author. The present edition reproduceg 
the text of Hildreth’s translation of Etienne 
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Dumont’s French. and Dr. Baxi’s introduc- 
tion examines Bentham’s work for the first 
time as enunciating major contributions to the 
sociology of law. Dr. baxi's principal interest 
lies in the sociology of Indian Law, with 
special reference to problems of development. 

> 2, The principles of legislation are dealt 
with in the first fifty pages. followed by tha 
principles of the Civil Gode, with an in. 
troduction by Dumont. There are three paris, 
covering respectively objects of the Civil Law, 
distribution of property, and the rights and 
obligations attached to several private condi. 
tions. The principles of the penal code, which 
follow, cover in addition to an introduction, 
offences, political remedies against the evil of 
offences. punishments, and indireot means of 
preventing offences. The Index comes last. 


3. The fundamental ideas of Bentham’s 
message are contained in the Taeory of Legis- 
lation and Introduction to tha Principles of 
Morals and Legislation. They ara generally 
viewed ag enunciating Bentham’s Moral and 
legal philosophy i. e. utilitarianism and are 
suffused with insights to tha sociology of law. 
The author's aim has been to emphasise the 
sociological contributions which Bentham pra. 
sages and he concerns himsef with two ques- 
tions: How feasible and adequate is the Theory 
of Legislation a3 an instrument of instructions 
to the conscientious legislator ? In what sense 
can Bentham’s preoccupations ba regarded as 
being distinctively sosiological ? 

4, A study of Bentham's works holds pro. 
mise for new beginnings and for the discovery 
of the roots of many ideas and attitudes which 
have become theoretical commonplaces in the 
sociology of law. Roscoe Pound was himself 
heavily indebted to Bentham, and othera who 
have followel Bentham are equally indebted 
to Roscoe Pound. Bentham elaborates at 
length on the simple truth that law is both 
an instrument of social stability andan agent 
of social change. His detailed division of 
pains and pleasures, sensibililies ends of law, 
offences, punishments, and indirect moans of 
peeventing offences, reflect the analytical bent 
of a lawyer a3 much as that of a theoretical 
sociologist. 

5. Among the principal contributions of Ban- 
tham to sociology of law are his theory of 
sanctions, analysis of the necessary conditions 
for a good law, anslysis of punishment, and 
the study of indirect meang of preventing 
offences. A sort of ideal type framework for 
indirect social control through the law is pro- 
vided by Bentham’s injunctions that the legis- 
lator must avoid furnishing encouragement to 
crime, diminish possibility of temptation, and 
prevent an offence by giving to persons an 
immediate interest in its prevention, Ben. 
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tham’s preference for security above liberty 
and equality and his defence of the institution 
of private property may not be universally 
acosptable. The law, aside from contributing 
to order in society, also contributes to social 
cohesion or solidarity to the extent that is 
achieves the basic aim of gecurity. R.S.S. 


PATENT LAW OF THE UNITED 
KINGDOM. (Texts, Commentary and 
Notes on Practice). By the Charter- 
ed Institute of Patent Agents (Being 
Revised Edition of the Patents Act 
1949.61), 1975. Also First Supplement 
upto-date to January 1, 1975. Sweer & 
Maxwell (Tripathi). pp. xxi & 420. 

` Price Rs, 298.50. 


This successor to, Commentary. on the Patents 
Acts, 1949.61, which was published in 1968 
with anaual supplements, deals, a3 before, 
primarily with Patent Office proceedings and 
ia therefore a day.to-day manual of refer- 
ence. It has now extended its scope to discuss 
more fully such matters as infringement. 
Each section of the Patents Act ia printed in 
iuil together with the Rules relating to that 
section. The last consolidated Patents Rules 
are those of 1968, and they have algo been 
amended and are now inoluded in their 
amended form. The Rules are followed by a 
commentary on the meaning of each section, 
and notes on practice. In these notes, the 
compilers, a Committee of the Ohartered In. 
stitute of Patent Agents, have given much 
useful information, 


2. The texta of the Acts and Rales incor. 
porate all amendments made up to January |, 
1975. Rules relating to the Patents Appeal 
Tribunal and the Register of Patent Agents 
are included, together with items of relevant 
unrepealed pre.1949 legislation. Numerous 
references are given to Gages reported in 
Reports of Patent, Dasign & Trade Mark 
Oases (R. P. O.) and Fleet S.reet Patent Law 
Reports (F. 8. B.), the coverage of cases relat. 
ing to Opposition. being particularly detailed. 
The decided cases taken-into account are all 
those reported upto 31st December 1973. Re. 
ferences are also made to notices in the 
Official Journal (Patents), important notices 
being quoted in fall. - Lists are elso given of 
relevant papers read to.the Ghartered Insti. 
tute of Patent Agents, 


8. For completeness Section VI of the 
Statute of Monopolies and some surviving 
sections of the 1907 Act (including those 
which provide the legal basia for the exist. 
enc of the Patent Office and QOomptroller) 
have been.incladed. The Index refers to: the 
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pages in which any matter ig referred to 
under Commentary or Practice. The broad: 
subject matter of each section, given at the 
beginning of the Act, is reproduced ‘at the 
outset and it should thus form an adequate: 
index to the sections. In order to keep this: 
work up.to-date Supplements will be issued 
annually, The first Supplement ia published 
with this book at no extra oost. It deals with. 
those events in 1974 which could not be in. 
eluded in the book, 


4. The volume should be a great help to 
practising British Patent Agents and- their 
staff, So many British patents are nowof - 
foreign origin thab the book should be of 
assistance to many outside the U.K. who have 
to underatand the British law and to others 
elsewhere whose patent laws follow the U. K. 
pattern. Tha book should be of value for 
many years in view of the British official: 
announcement that the Act of 1949 with 
amendments as dealt with in this book wil} 
continue to apply to all patents granted before 
the dats of the proposed revision of the law. 

R.8.8. 


THE LAW LIST 1975, Edited by Ste- 
vens Editorial Staff. Published as far 
as relates to Certified Solicitors prac- 
tising: in England & Wales by the 
authority of the Law Society. Stevens 
(Tripathi). Pp. 1718. Price Rs. 213.93. 


‘Phe changes introduced last year in lay-out, 
notably in the Solicitors Section, have now: 
been retained. In addition certain items of in. 
formation have been moved to a different 
position for the sake of convenience. The 
Notaries Public and Parliamentary Agents 
have been moved from the Solicitors Section 
to Part I and the list of English Solicitors 
outside England and Wales ia now to be found 
at the end of the International Section, and 
it has the Law Society's approval. With the 
approval of the Senate of the Inna of Court 
and the Bar, the liets of Counsels’ Chambers 
and the Circuit Lists now appear in front of 
the alphabetical list of Barristers. 

2. The book includes an alphabetical list of 
London Solicitors’ firms, cross-references te 
their postal districta. The material for the 
three main sections in the book has over the 
years been submitted by the General Counal 
ofthe Bar (now the Senate of the Inns of 
Court and the Bar). the Law Society, and the 
Institute of Legal Executives, and the infor- 
mation supplied by these Bodies has been of a 
uniformly high standard of accuracy and com. 
pletenesg. 


. 3. There are fiva Parts in the Volume. and 
the material for Part I hag baen supplidd by 
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tha Lord Ohancellor’a Office and the various 
courts and offices listed, and the material for 
Part Ii, Barristers is supplied by the Records 
Department of the: Senate of the Inna of Court 
and the Bar. Attached toa solicitors’ application 
for a practising certificate is the Law List Slip, 


and when the, Law Society issues a certificate, . 


the slip is detached and sent to the publishers, 
4hus providing the material for Part II, on 
Solicitors, Indexes are provided s3 that a 
solicitor can be traced to his town and firm 
and a London Solicitors firm can be traced to 
its postal district Part IV on Legal Execu- 
4ivea, is revised by the Institute of Legal 


Hixecntives. and Part V, on the Internationel 


Section is revised by means of renewal form3, 
girculated to individuals, bodies, and ee 
R.S.S. 


AN INTRODUCTION TO EQUITY IN 
NIGERIA (Law In Africa No. 35). By 
Gilbert Kodilinye, M. A. (Oxon), LL. M. 
(Lond.), of the Inner Temple, Barris- 
ter; Lecturer in Law at the University 

of the West Indies 1975. Sweet & 

Maxwell (Tripathi). pp. xxix & ASA, 

Price, Rs. 74.63. 

This introductory text book for students of 
Equity in Nigeria- incorporates all the local 
statutory provisions and as many Nigerian 
<aseg as possible, together with a number of 
unreported decisions. The emphasis is laid on 
those topics which have received most atten- 
tion from that country’s court, and those 
topics on which there is little or no Nigerian 
case Liaw have been dealt with in outline only, 
with references to the English books for the 
benefit of readers interested in probing the 
@ubject mora deeply. 


2. All the essentials of the principles of 
equity have been discussed, and the manner 
and scope of its application by courts explain. 
ed. Divided into various chapters, tha reader 
ig made to appreciate the -function of each 
chapter in the formulation and application of 
these principles, with aid of English and Nige. 
vign cases. The discussion of the relevant 
decisions in which these principles of equity 
‘have been applied is concise but adequate, 

3. After an introductory chapter, the book 
deals with the maxims of equity and the 
nature of equitable interests, followed by « 
-definition and classification of trusts (express 
private trusts, resulting and constructive 
‘trusts and Oharitable trasts), trustees, reme- 


dieg for breach of trust, equitable remedies, . 


fraud in equity and estoppel in equity. There 
are three useful appendices, tables of cases 
and statutes, and an index. 

4. Although of primary benefit to law 
students in Nigeria, it eam be read with preft 
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by practising Lawyers elsewhere also. This is 
a pleasant and attractive work, marked by 
obvious signs of scholarship. The Book is 
particularly useful in the teaching of this 
branch of the law from stated- principles to 
the cases. The Nigerian practitioner may find 
the local materials particularly useful. Law- 
yers in other African countries and elsewhere 
may find instructive and interesting a study 
of the extent to which the principles of Equity 
are being applied in Africa’s most populous 
and rapidly developing nation. The book is 
believed to be important and timely because, 
both .in the High Courts and the Magis. 
trates Courts throughout Nigeria, Law and 
equity are, by statute administered concounr- 
rently in every Civil cause or matter. 
B.8.8. 


ENCYCLOPEDIA OF CONSUMER 
CREDIT LAW. General Editors: A. 
G. Guest, M.A., of Gray’s Inn, Barris- 
ter-at.Law; Professor of English Law 
in the University of London; Reader in 
Common Law to the Council of Legal 
Education, and Michael G. Lloyd, M.A., 
of Gray’s Inn, Sarrister-at-Law; Lec. 
turer in Law in the University of Lon- 
don. 1975. Sweet & Maxwell (Tri- 
pathi). 


The present Encyclopedia is designed to 
provide, within a single volume, a comprehen. 
sive guide to the Consumer Credit Act 1974 
and to related statutes and statutory instru. 
ments, The 1974 Act introduces an entirely 
new system for the regulation of consumer 
credit throughout the United Kingdom. Under 
the new system, all those who supply credit 
not exceeding £5000 to individuals (including 
gub.traders and partnerships) will require to- 
be licensed and will further be required to 
observe the provisions of the Act and of the 
orders and regulations made under it. This 
control will extend to banks, building sooie. 
ties, Insurance Companies, Credit Oard Oom. 
panies, and department stores which extend- 
credit fasilities, as well as to finance compa- 
nieg, money-lenders and pawnbrokers. Also 
controlled are those who carry on a consumer 
hire business and ancillary credit businegges 
like estate agents and accountants. 


2. The Encyclopedia includes, with exten. 
sive annotations, the Consumer Oredit Act 
(1974) which is Central to the new system. 
Other relevant legislation.. like the Bills of. 
Sale Acts and parts of the Fair Trading Act 
1973 algo appears. ‘The Consumer Oredit Act, 
which is primarily an enabling statute, will be 
supplemented by æ mass of subordinate legis- 
lation in the form of ordere and regulations. 
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8. The Encyclopedia is divided into eight 


parts, viz.; Introduction: Consumer Oredit 


Act 1974 : Orderg-under the Act: Circulars, 
Notices, eto. ‘issued by the Department of 
Prices and Oonsumer Protection and by the 
Office of Fair ‘Trading; Interest Tables; Re- 
lated Statutes : Related Ordera: Forms and 
Precedents, and the usual Index. The Hnoy. 
clopedia should prove of assistance in keeping 
pace with this State of subordinate legislation 
and the possible changes in the future. 5 
B.8.8. 


THE EXPORT TRADE: (The Law 
and Practice of International Trade). 
By Clire M. Schmitthoff, LL.M., LL.D. 
(Lond ), LL.D. (Berl.), F. I., Ex., Bar- 
rister; Visiting Professor in Interna. 

tional Business Law at the City 
University and the University of Kent 
at Canterbury; Hon. Prof. of Law at 

. the Ruhr University, Bochum. Sixth 
Edition 1975. Stevens (Tripathi). 
Pp. xxxv & 461. Price Rs. 228.85. 


Here is a concise account of the law and 
practice of international trade and the trans. 
actions which regulate modern export. New 
developments are always cccurring in modern 
export trade law and the availability of the 
latest information has become very impor. 
tant. In the present edition a new chapter 
deals with the Competition Law of the Euro- 
pean Economic .Community, the whole book 
having been revised to take account of U. K’s 
membership of the Common Market. All 
the latest developments have been incor. 
porated, including the 1974 Revision of the 
Uniform Customs and Practice for Documen- 
tary Oredits, the Uniform Rules for a Com. 
bined Transport Document, the UNIOITRAL 
Convention on the Limitation Period in the 
international Sale of Goodg,: the Carriage of 
Goods by Sea Act 1971, and the Compu. 
terised Export Intelligence Service. 


2. The modern trends in exporting have 
been dealt with, including the continued 
growth of contsinerisation, the non-negoti. 
able sea-way bill. and the data freight 
receipt. The author has covered the activi- 
ties of transnational enterprises in the export 
field; new forma of joint enterprises and the 
1974 Standard Trading Conditions of the 
Institute of Freight Forwarders. Dealing 
with all aspects without undue stress ‘on legal 
terms, he dwells on the frustration of con. 
tracta, the incidence of foreign law, agency 
arrangements, branch offices and subsidiaries, 
zestrictive practice legislation, banking and 
financial practices, exports éredit guarantee, 
insurance, transport by sea and air, protec. 
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tion of patents and trade markg abroad. 
arbitration and litigation, ag well as export. 
documentation and licences, exchange con- 
trol, customs regulations, tariff regulations.. 
and other topics of practical importsnce. 
Apart from tables -of- caseg and statutes and 
an index, there is a list of international 
conventions and other formulations of inter. 
national trade law as well as several useful 
appendices. The law is stated as on Ist. 
December 1974, 


8. For more than twenty.five years this 
book has been a reliable guide of exporters- 


‘and students, its suthor being an interna.. 


tionally recognised authority who helped the 
U. N. in the creation of UNICITRAL. The 
present edition, we are informed, will be 
kept up-to-date by Notes in the Journal of 
Business Law which appeara quarterly (Sweet 
and Maxwell); these Notes refer to the pages 
of the present work on which amendments 
occur. B88. 


KEMP AND KEMP. THE QUANTUM 
OF DAMAGES IN PERSONAL IN- 
JURY AND FATAL ACCIDENT 
CLAIMS: Vol. I. Law and Practice. 
Fourth Edition by David A.Mcl. Kemp, 
B.A. (Cantab), of the Inner Temple 
and the Western Circuit; One of Her 
Majesty’s Counsel; Assisted by Derrick 
Turriff, of Gray’s Inn and the Western 
Circuit. Barrister, and John M. C. 
Moxom, M. A. (Cantab), of the Inner 
Temple and South Eastern Circuit;. 
Barrister, and Richard W. Seymour. 
M.A. (Cantab}, Gray’s Inn and South., 
Eastern Circuit, Barrister. Vol. 2. Per- 
sonal Injury Reports. In the prepara- 
tion of this volume David G. Maddison, 
of the Inner Temple and the Northern: 
Circuit, Barrister, has also assisted. 
Sweet and Maxwell (Tripathi) 1975 
Vol. I, pp. xxxiii and 431, Vol. 2 Loose- 
leaf. 


The fourth edition of Kemp on Damages, 
which has since its first appearance in 1954 
come to be regarded as more or lesa indispen. 
sable, has undergone radical and extensive. 
changes, providing ready guidance to this: 
difficult branch of law. With each new edition 
unnecessary material has been omitted and 
new useful features added, and, in the pre- 
sent edition major changes have been made 
in the format and arrangement of the work. 
The reports of personal injury awards, which 
were formerly in ordinary book form, are. 
now published in loose.leaf: format, which 


‘means inserting new pages and removing old 


ones every time supplementary material is 
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issued, ensuring that the latest awards are 
promptly and fully reported. 


2. The book, which is in two voo con. 


taing in the first volume the law and practice © 
common to both personal injury and Fatal 


Acsident claims, personal injury claims, Fatal 
Accidents Olaims and Awards, and several 
useful Appendices. The second volume, ia 
looge-leaf format, containg Preliminary Mate- 
rial Composed of sections on diagrams of the 
human body (medico.legal reports and glossary 
of medical terme), table showing value at 
various dates, tables showing multipliers of 
personal injury claims and Fatal Accident 
Claims, and a table showing current amounts 
. of relevant statutory benefits. Parts I to XII 
deal with classified awards in personal in. 
jury claims and Part XII with Fatal Injuries. 

3. In Vol. I the law bas been stated ag at 
Ist October 1974 but Fatal Accidents awards 
made up to the end of 1973 only have been 

noluded. There ig however a section in the 
2nd volume which contains upto date reports 
of Fatal Accident Awards. Personal injury 
awards made up to the opening of 1973 have 
been included in the 2nd Volume but supple. 
mentary material may be issued to bring them 
upto date. 

4. It is worthy of note that the authors are 
convinced that actuarial evidence and calcula- 
tions are useful in the assessment of damages, 
and they return to this topic in Vol. I. They 
have included a new chapter on the "Valua. 
tion of a chance” and prepared tables to 
assist in determining the multiplier to be 
adopted in each case as well as some specimen 
pleadings. Moat of the reports in Vol. 2 are 
new. Important first instance judgments are 
given in full as well as full headnotes of all 
Court of Appeal awards. Hach Volume carrieg 
a table of cases and the first Volume an index. 
This edition, like ita predecessors, should be 
of great assistance to the members of the 
legal profession as well as to others facing the 
problem of assessing damages. B.8.8. 


ODGERS’ PRINCIPLES OF PLEAD- 
ING AND PRACTICE IN CIVIL 
ACTION IN THE HIGH COURT OF 
JUSTICE Twenty First Edition by 
D. B. Casson, LL. B. J. D. Of Gray’s 
Inn, Barrister, Senior Lecturer in Law 
at the University Surrey and I. H. 
Dennis, M. A. of Gray’s.Inn Barrister 
Lecturer in Law at University College, 
London 1975 Stevens (Tripathi) pp. xli 
& 560. 

The main purpose of this book is to describe 
the procedure in an action commenced by writ 
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of summons in the Queen’s Bench Division. 
The procedure in an action in the Ohancery 
Division, also dealt with in it, is not now 
very different from that in the Queen's Bench. 
Division, both Divisions having adopted with. 
modifications the practice and procedure of 
discovery, which originated in the Old Court. 
Chancery. There is however a difference in 
the interlocutory proceedings in the two 
Divisions and there are also many matters 
commenced by originating summons and a few 
petitions which are peouliar to the Chancery 
Division, which are also briefly described, 

2. In this Edition there are some major 
changes but they relate to the Appendices. 
The appendix of precedents has been re. 
written go ss to be of particular use to studente 
preparing for the compulsory papera in the 
Bar Final Examination. The appendix on 
Rules of the Supreme Court of particular uge 
to students bas: been expanded and they: 
include the most relevant parts of 91 Orders, 
There ig a new appendix on advice work, 
dealing generally with the writing of opinions 
and incorporating what in previous Editiong 
was separate Chapter on Advice on Evidence. 

8. Statutory and case law developments 
gince the last Edition have necessitated revi. 
sion of many parts of the text. The changes 
introduced by the Administration of Juatice 
Act 1970 and the Courts Act 1971 are reflect. 
ed in most of the chapters on practice. New 
Developments relating to discovery before 
action and discovery against non parties have 
been included. There is an enlarged discussion 
of dismissal for want of prosecution, and 
many of the old textual illustration on pointe. 
of practice and pleading have been omitted or 
re-arranged. 


4%. An introductory survey is followed by 
chapters on the writ and the matters to ba 
considered before and after it, pleadings, 
material facts. certainty, opponent's pleading 
and amendment. The book proceeds to deal: 
with statement of claim, defance, set off and: 
counterclaim, reply and subsequent pleadings: 
and discovery of documents. It covers settling. 
or withdrawing an action summons for direc. 
tions, interogatories, trial, appeals, execution. 
and enforcement of judgments and costs. In 
addition to the index there are tables of cases. 
of statutes and of Rules and Orders. The Law 
has been stated in the light of the materialg. 
available on 1st January 1975, but it has been 
possible to add references to the certain. 
developments after that date, 

In addition Indian readers may find Mogba’s. 
Pleading Precedevta (1974, Eastern Law 
House) particularly helpful. - RES. 
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D. S. LAMBA 


The Hon'ble Mr. Justice 
Judge, Punjab £ Haryana High Court. 





A HUSAIN - 


N 
Ey 
By 
JS 
Zo, 
Ead 
<S 
Da 
=a 
AE 
gs 
oy 
g - 
o 
ae 
g5 
2 
2 
ft 
o 
1 
wo 
pl 
i 


1976 © B. 


AIR 1976 SUPREME. COURT 1393 
(From: Allahabad)* 
© ¥. V. CHANDRACHUD, V. R. 
KRISHNA IYER AND N, L. 
UNTWALIA, JJ. 

Bhagwan Dass, Appellant v. 
State of U.. P, and others, Respon- 
dents. 

Civil Appeal No, 1044 of 1975, D/- 
- 24-3-1976. 


(A) Mines and ORE (Regula- 
tion and Development) Act ` (1957), 
Section 3 (e) — U. P. Minor Minerals 
(Concession) Rules 1963, Rr. 2 (5) (7) 
and 3 — Minor minerals — Sand, 


gravel etc. deposited on lands abut-. 


ting on rivers as a result of fluvial 
action are minor minerals, 


If the deposits left by the. re- 
ceding waters of the river are of the 
description mentioned in Sec, 3 (e) 
of the Act or Rule 2 (7) of the Rules, 
Rule 3 must come into full play 
with the result that no mining ope- 
ration in respect of the deposits can 
be undertaken except under and in 
accordance with the terms and condi- 
tions of a lease or permit granted by 
the Government under the Rules of 
1963. - Deposits in the nature of ordi- 
nary. sand other than sand used for 
prescribed purposes, gravel, building 
stones and bajris fall squarely with- 
in the provisions of the Act of 1957 
and the Rules of 1963 and are there- 
fore minor minerals. Accordingly, 
the appellant, who is in possession of 
the lands cannot undertake any min- 
ing operation, for the purpose of 
winning these minor minerals ex- 
cept under a lease. or permit grant- 
ed by the State Government, The 
right of the former Zamindars to 
mines and minerals was extinguished 
by the U.P.Z.A. and L.R. Act of 1951 
and became vested in the State Gov- 
ernment. So long as the proprietary 
right to the lands was vested in the 
Zamindar he was entitled to mines 
and minerals, With the abolition of 
Zamindari by the 1951 Act, that right 
has passed on not to the appellant 
but to the State Government, The 
appellant’s writ petition filed to res- 
train the State Government from 


*(Special Appeal No. 145 of 1974, 
D/- 20-9-1974—All.) 
DT/DT/B83/76/MVJ _ 
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(7) of the Rules of 1963 shows ' 
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auctioning the right to undeřtake 
mining operations must therefore fail. 
~ (Para 9) 


The deposits, by a definition 
contained in a competent legislation 
are “minor minerals” and it is of no 
relevance that the Act of 1957 and 
the Rules of 1963 bring within their 
compass even those deposits which 
are left behind by the fluvial action 
of rivers, If that is the policy and 
the intendment of law, it is unprofi- 
table to explore whether the statute 
could not have been more generous 
or less grudging to riparian owners. 
Secondly, and that bears on equity, 
prior -to the point of time when the 
flood waters of the river carried the 
sand and gravel to private lands, the 
title thereto was vested in the State 
Government. The rivers, the river 
beds and the sand, bajris and build- 
ing stones lying in the river water 
are of State ownership, Nature 
carries those deposits to lands abut- 
ting on rivers and what the Act and 
the Rules provide for is to enable 
the Government to reclaim what it 
lost without any fault of its own. 

(Para 10) 


Further, it could not be contend- 
ed that the sand ‘and gravel are de- 
posited on the surface of the land 
and not under the surface of the soil 
and therefore they cannot be called 
minerals and equally so, any opera- 
tion by which they are collected or 
gathered cannot properly be called a 
mining operation. It is in the first 
place wrong to assume that mines 
and minerals must always be sub-soil 
and that there can be no minerals on 
the surface of the earth, Such an 
assumption is contrary to informed 
experience, In any case, the defini- 
tion of mining operations and minor 
minerals in. Section 3 (d) and (e) of 
the Act of 1957 and Rule 2 (5) and 
that 
subterranean 
operations cover 
every operation undertaken for the 
purpose of “winning” any minor 
mineral, “Winning” does not imply 
a hazardous or perilous activity. 

(Para’ 13) 


minerals need not be 
and that mining 


(B) U. P. Minor Minerals (Con- 
cession) Rules 1963, R. 67 — Auction 
of right to conduct mining operation 


1394 
— Compensation to owner of land — 
Considerations, 


When the right to data a 
. Mining operation is auctioned by the 
Government the person who is other- 
wise entitled to the user of the land, 
say for agricultural purposes, is de- 
prived of its user and the object of 
Rule 67 is to ensure that he should 
be compensated adequately for the 
deprivation of such user. In cases 
where’ it becomes necessary for the 
District Officer to fix the compensa- 
tion under Rule 67, he would be 
having due regard to all relevant 
factors, particularly the length of de- 
privation entailed by the conduct of 
mining operations, (Para 14) 
Cases Referred: Chronological Paras 


(1973) Civil: Misc. Writ No. 8268 of 

1971, D/- 28-9-1973 (All) 4° 
(1917) 62 Law ed 214 = 154 US ay 
(1835) 3 A & E 354 = 42 RR 463 12 


M/s, J. P. Goyal and Shree Pal 
Singh, Advocates, for Appellant; Mr. 
G. N. Dikshit Sr. Advocate, - (Mr. O. 
P. Rana, Advocate, with him), for 
Respondents. 

Judgment of the Court was de- 
livered by 


CHANDRACHUD, J.:— Certain 
lands situated in Usmanpur and 
Dariyabad in the district of Alaha- 
bad are in the possession of the ap- 
pellant, some as a Bhumidhar, some 
as a Sirdar and some as a hereditary 
‘tenant. The lands abut on the Ja- 
muna river and are submerged by the 
river water when the river is in 
flood. When-the flood recedes large 
quantities of sand, gravel, boulders 
and bajris are deposited on the sur- 
face of the lands. The appellant lays 
claim to the deposits left behind by 
fluvial action of the river. contending 
that since he is the’ owner of the 
lands or is otherwise entitled to an 
unrestricted user of the lands, he 
would be entitled to appropriate the 


deposits to the exclusion of al 
others. ` 

2. The Mines and Minerals 
Department, Government of Uttar 


Pradesh, took steps in about 1970 to 
sell by auction the right to remove 
the sand, gravel and bajris deposited 
on the appellant’s lands. On October 
13, 1970 the appellant made an appli- 
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cation to the Officer in-charge, Mines, 
Allahabad, objecting to the proposed 
auction on the ground that the Gov- 
ernment’ had no right to deal with 
his property in a manner detrimen- 
tal to his title. On February 18, 1971 
the Department of Mines passed an 
order directing the disposal of the 
deposits by an auction-sale. 


3. In October, 1971 the ap- 
pellant filed a writ petition under 
Article 226 of the Constitution in the 
Allahabad High Court asking that 
the aforesaid order of the State Gov- 
ernment be quashed and that the 
State Government be restrained from 
bringing the fluvial deposits to sale 
by auction or otherwise. On behalf 
of the respondents, the Naib Tehsil- 
dar (Mines) Allahabad, filed a coun- 
ter-affidavit stating that the appel- 
“lant had no right of any kind to uti- 
lise the deposits left by the flood 
waters on his lands, that the State 


Government had sold the deposits by. 


auction from 1965 to 1969 to which 
the appellant had raised no objection, 
that the deposits of sand, gravel, 
bajris etc. were ‘minor minerals’ to 
which the title vested in the State 
Government and -that the only right 
of the appellant was to receive da- 
mages which the State Government 
always awarded under Rule 67 of the 
Uttar Pradesh Minor Minerals (Con- 
cession) Rules, 1963. 

4. The writ petition came for 
hearing before a learned Single Judge 


who dismissed it by his judgment 
dated April 2, 1974, following a 
previous decision of the Allahabad 


High Court in Sultan v. State of U.P. 
(Civil Misc. Writ No. 8268 of 1971 
decided on 28-9-1973). The appellant 
filed an appeal before a Division 
Bench of the High Court which was 
dismissed on September 20, 1974. 
The Division Bench merely followed 
the decision in Sultan’s case which 
had taken the view that sand, gra- 
vel, boulders, bajris etc. deposited on 
lands abutting on rivers, as a result 
of fluvial action of a river vest in 
the State Government. The High 
Court has, however, granted a certi- 
ficate of fitness to the appellant. to 
appeal to this Court. 


5. Under Section 4 of the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1 of' 1951, all estates 
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situated in U, P. vested in the State 
Government free from all encum- 


brances, with effect from the date 
specified by the Government in a 
notification issued for that purpose. 
Section 6 of the Act of 1951 deals 
with the consequences of such vest- 
ing and provides that on the publica- 
tion of a notification under Section 4, 
all rights, title and interest 
the intermediaries shall cease and 
be vested in the State of U. P., free 
from all encumbrances, Clause (a) 
of Section 6 which brings about this 
result consists of two sub-clauses (i) 
and (ii), Under Section 6 (a) (i), “all 
rights, title and interest of all the 
intermediaries in every estate” ceas- 
ed and became vested in the State 
of U. P., while under Section 6 (a) 
(ii), “all rights, title and interest of 
all intermediaries in all sub-soil in 
such estates including rights, if any, 
in mines and minerals” ceased and 
became vested in the State of U, P. 
These provisions of the 1951 Act 
leave no doubt that whatever rights, 
inclusive of the rights to mines and 
minerals, which the erstwhile Zamin- 
dars possessed, stood “extinguished 
and became vested in the State Gov- 
ernment. 


6. |The appellants writ peti- 
tion contains an averment that two 
out of the four plots of land which 
were the subject-matter of the writ 


petition were in his possession under . 


Zamindars whose Zamindari rights 
were not yet abolished, as the 1951 
Act was not extended to the areas in 
which those lands were situated. Mr. 
Goel appearing on behalf of the ap- 
pellant repeated the same contention 
and argued that in respect of those 
lands to which the Act of 1951 did 
not apply, the Zamindar’s right to 
mines and minerals remained unaf- 
fected, and therefore the Government 
had no right to the deposits left on 
those lands by the waters of the re- 
ceding river, even on the assumption 
that the deposits were ‘minor mine- 
rals’, We cannot accede to this con- 
tention for the simple reason that 
though the writ petition contained an 
averment in terms of the contention 
no argument whatsoever was made 


in the High Court, either before the’ 


single Judge or before the Division 
Bench, that some of the lands being 


of all 
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still Zamindari lands the right to - 
Mines and minerals which the 
Zamindars originally had did not 
cease and therefore the Government 
had no right to the mines and mine- 
rals on such lands. Apart from this 
the contention urged by Mr, Goel in 
regard to a part of the property in- 
volved in the writ petition, raises at 
best a dispute between the Zamin- 
dar and the Government which the 
appellant has no right to raise. If 
the title to the mines and minerals 
in respect of lands to which the Act 
of 1951 is not extended vests in the 
Zamindars and not in the Govern- 
ment, the Zamindars may, if so ad- 
vised, take an appropriate proceed- 
ing for recognition of their claims as 
against the Government. The ap- 
pellant cannot be heard to say in a 
writ petition filed for the ` assertion 
of his own individual” rights that the 
action of the Government is calcu- 
lated to prejudice somebody else’s 
rights and should therefore be struck 
down, The appeal must therefore be 
disposed. of on the basis that the 
rights of the erstwhile Zamindars 
over the lands in dispute stood ex- 
tinguished under the Act of 1951 
and that those rights are vested in 
the State Government under Section 
6 of that Act. 


T: We are concerned in this 
appeal with the interpretation of the 
relevant provisions of the Mines and 
Minerals (Regulation and Develop- 
ment) Act, 67 of 1957 and the 
Uttar Pradesh Minor Minerals (Con- 
cession) Rules, 1963. We will refer 
to them respectively as the Act of 
1957 and the Rules of 1963. Section 
3 (e) of the Act of 1957 defines “mi- 
nor mineral” to mean “building 
stones, gravel, ordinary clay, ordi- 
nary sand other than sand used for 
prescribed purposes, and any other 
mineral which the Central Govern- 
ment may, by notification in the Of- 
ficial Gazette, declare to be a minor 
mineral.” S. 15 confers power on the 
State Government to make rules for 
regulating the grant of quarry 
leases, or other mineral conces- 
sions in respect of minor minerals and 
for lia connected therewith, 


8. The Government of Uttar 
Pradesh framed Rules of 1963 in ex- 
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ercise of the power conferred upon it 
by Section 15 of the Act of 1957. Rule 
2 (5) defines “Mining operations” as 
meaning any operations undertaken 
for the purpose of winning any minor 
mineral, Rule 2 (7) defines “minor 
minerals” substantially in the same 
terms as Section 3 (e) of the Act of 
1957. By Rule 3, no person can with- 
in the State undertake any mining 
operation of any minor mineral ex- 
cept under and in accordance with 
the terms and conditions of a mining 
lease or mining permit granted under 
the Rules. $ 


9. These provisions of the 
Act of 1957 and the Rules of 1963 
are clear and explicit, admitting of 
no doubt or difficulty. If the de- 
posits left by the receding waters of 
the river are of the description men- 
tioned in Section 3 (e) of the Act or 
Rule 2 (7) of the Rules, Rule 3 must 
come into full play with the result 
that no mining. operation in respect 
of the deposits can be undertaken ex- 
cept under and in accordance with 
the terms and conditions of a lease 
or permit granted by the Govern- 


ment under the Rules of 1963. We 
are concerned in this appeal with 
deposits in the nature of ordinary 


sand other than sand used for pres- 
cribed purposes, gravel, building sto- 
nes and bajris. These fall squarely 
within the above-quoted provisions 
of the Act of 1957 and the Rules of 
1963 and are therefore minor mine- 
rals. Accordingly, the appellant can- 
not undertake any mining operation, 
even on the lands now belonging to 
him for the purpose of winning these 
minor minerals except under a lease 
or permit granted by the State Gov- 
ernment, The right of the former 
Zamindars to mines and minerals 
was extinguished by the Act of 1951 
and became vested in the State Gov- 
ernment, So long as the proprietary 
right to the lands was vested in the 
Zamindar he was entitled to mines 
and minerals. With the abolition of 
Zamindari by the 1951 Act, that 
right has passed on not to the ap- 
pellant but to the State Govern- 
ment, The appellant’s writ petition 
filed to restrain the State Govern- 
ment from auctioning the right to 
undertake mining operations must 


therefore fail. 
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10. Evidently, the appellant 
finds it difficult to reconcile himself 


with the position that what nature 
and good. fortune have bounteously 
left on his: lands should be permitted 
to be taken away by the Govern- 
ment which has not a vestige of title 
to the lands, The answer to this 
difficulty is two-fold. In the first 
place the deposits, -by a definition 
contained in a competent legislation, 
are ‘minor minerals’ and it is of no 
relevance that the Act of 1957 and 
the Rules of 1963 bring within their 
compass even those deposits which 
are left behind by the fluvial action 
of rivers. If that is the policy and 
the intendment of law, it is unpro- 
fitable to explore whether the sta- 
tute could not have been more gene- 
rous or less grudging to riparian 
owners. Secondly, and that bears on 
equity, prior to the point of time 
when the flood waters of the river 
carried the sand and gravel to pri- 
vate lands, the title thereto was 
vested in the State Government, The 
rivers, the river beds and the sand, 
bajris and building stones lying in 
the river water are of State owner- 
ship. Nature carries those deposits 
to lands abutting on rivers and what 
the Act and the Rules provide for is 
to enable the Government to reclaim 
what it lost without any fault of its 
own. Halsbury’s Laws of England 
(8rd Edn., Vol. 39, p. 559, Para. 775) 
says that “The soil of the seashore, 
and of the bed of estuaries and arms 
of the sea and of tidal rivers, so far 
as the tide ebbs and flows, is prima 
facie vested of common right in the 
Crown, unless it has passed to a 


subject by grant: or  possessory 
-title.’ Paragraph 768 (p. 556) says 
that the Crown is also “entitled to 
the mines and minerals under the 


the soil of the seas?’- within certain 
limits. The sand and gravel depo- 
sited by the receding waters of the 
river are truly a part of the soil of 
the river bed and therefore belong 
to the State. The fluvial action of 
the river carries them to riparian 
lands but such shifting cannot erase 
the title of the rightful owner, 


11. The judgment of Justice 
Holmes in Norman S. Wear v, State 
of Kansas, (1917) 62 Law ed 214 at 
p. 219 turned on another point’ and 
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involved different considerations al- 
together but the basis of that deci- 
sion is instructive: The fact that 
Sand in the bed of a river is migra- 
tory and liable to be shifted does 
not change its character so as to en- 
title the public to remove the sand 
as against the State, which 
the bed of the: stream. 


12. In the High Court, reli- 
ance appears to have been placed by 
the appellant on a passage in Hal- 
sbury’s Laws of England, 3rd Edn, 
Vol, 39, paragraph 801 (p. 568) where 
it is stated that gravel, stones and 
sand, even when washed up by the 
seas on the foreshore are part of the 
freehold and belong to the owner of 
the foreshore who may deal with 
them as he pleases, This passage is 
based upon the decision in Blewett 
v. Tregonning, (1835) 3 A & E 354 
where the defendant was a rank 
trespasser who pleaded a custom en- 
titling him to take the sand blown 
by the wind on to a land situated on 
the foreshore, The Court negatived 
the plea of custom both on _ the 
ground that it was not establish- 
‘ed and on the ground that i 
the custom were to receive 
a legal recognition it would 
place the whole soil at the mercy of 
any person claiming under the so- 
-ealled custom, Besides, there is no 
parallel between that case and our 
case because here, the ‘minor mine- 
ral? while under the river water be- 
longed to the State and the statute 
answers the question whether the 
natural action of the flooding river 
destroys the title of the State. 
Secondly, the 1951 Act has vested 
the Zamindar’s right to mines and 
minerals in the State Government 
rendering it of secondary relevance 
whether prior to flood-caused migra- 


tion, the ownership of the minerals 
was vested in the State. 
13. Only one more argument 


made on behalf of the appellant re- 
quires to be noticed, It was urged 
that the sand and gravel are deposit- 
ed on the surface of the land and 
not under the surface of the soil and 
therefore they cannot be called 
minerals and equally so, any opera- 
tion by which they: are collected .or 
gathered cannot properly be called a 


„rals on the , surface 


owns — 
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mining operation, It is in the first 
place wrong to assume that mines 
and minerals must always be sub- 
soil and that there can be no mine- 
of the earth. 
Such an assumption is contrary to 
informed experience. In any case, 
the definition of mining operations 
and minor minerals in Section 3 (d) 
and (e) of the Act of 1957 and Rule 
2(5) and (7) of the Rules of 1963 
shows that minerals need not be sub- 
terranean and that mining opera- 
tions cover every operation under- 
taken for the purpose of “winning” 
any minor mineral, “Winning” does 
not imply a hazardous or perilous 
activity. The word simply means 
“extracting a mineral” -and is used 
generally to indicate any activity by 
which a mineral is secured. “Ex- 
tracting”, in turn, means drawing 
out or obtaining. A tooth is ‘extract- 
ed’ as much as is fruit juice and as 
much as a mineral, Only, that the 
effort varies from tooth to tooth, 
from fruit to fruit and from mineral 
to mineral. 


_ 14. We would like before 
closing to invite especial attention to 
Rule 67. of the Rules of 1963 under 
which a “person having a right in 
any capacity in the land covered by 
a mining lease or mining permit ...... 
shall be entitled to get compensa- 
tion” from the holder of a mining 
lease or mining permit of such land 
for the use of the surface, which 
may be agreed upon between the 
parties, In case of any dispute, the 
amount of compensation has to be. 
determined by the District Officer 
whose order assumes finality. The 
counter-affidavit filed by the State 
Government in the High Court con- 
cedes expressly, as it ought, that 
considering the fact that the person 
entitled to the use of a land may be 
prevented from using it by reason of 
a mining lease or permit, Rule 67 
provides for the payment of com- 
pensation to him for such deprivation. 
When the right to conduct a mining 
operation is auctioned by the Gov- 
ernment the person who is other- 
wise entitled to the user of the land, 
say for agricultural purposes, is de- 
prived of its user and the object of 
Rule 67 is to ensure that he should 


be compensated adequately for the 
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deprivation of such user, We have 
no doubt that in cases where it be- 
comes necessary for the ‘District Of- 
ficer to fix the compensation under 
Rule 67, he would be having due re- 
gard to all relevant factors, particu- 
larly the length of deprivation en- 
tailed by the conduct of mining ope- 
rations. 


15. For these reasons, we 
confirm the judgment of the High 
Court and dismiss the appeal with 


costs. 
- Appeal dismissed. 


> 


AIR 1976 SUPREME COURT 1398 
(From: (1968) 2 Mys LJ 172) 

H. R. KHANNA, P. N. BHAGWATI 
AND A. C. GUPTA, JJ. ` 
Municipal Corporation of City of 

Hubli, Appellant v. Subha Rao Hanu- 

mantharao Prayag and others, Res- 

pondents. _ 
Civil Appeal No, 2406 of 1968, D/- 

24-3-1976. 

(A) Bombay Municipal Boroughs 


Act (18 of 1925), Sections 81 (4), 82 
and 84 — Assessment list — In 


order to be effective in levying tax- 


must be authenticated before expiry 
of official year for which it is pre- 
pared, otherwise it would be void and 
inoperative, 


The scheme of Section 78 to 81 


is identical with that of Section 82 


and in both eases what is contem- 
plated first is a proposal to which 
objections -are invited and after the 
objections are investigated and dis- 
posed of, the assessment list in the 
one case andthe altered 
the other are authenticated giving 
rise to liability in the rate-payer. It 
must follow a fortiori that if an al- 
teration in the assessment list, in 
order to fasten liability on the rate- 
payer, is required to be made dur- 
ing the currency of the official year, 
equally, on.a parity of reasoning, the 
assessment list, in order to give rise 
to liability in the rate-payer, must 
also be authenticated before the ex- 
piry of the official year. There is, 
sufficient indication in the various 
provisions of the Act to show that 


DT/DT/B82/76/KSB 


entry in. 


AIR. 


the authentication of the assessment 
list, in order to be valid and effec- 
tive, must be made within the offi- 
cial year, though the tax so levied 
may be collected and recovered even 
after the expiry of the official year. 
(1968) 2 Mys LJ 172, Affirmed. 
(Paras 6 to 10) 
(B) Interpretation of Statutes — 
Statute to be read as a whole, S 


The statute must be read as a. 
whole and every provision in the 
Statute must be construed with re- 
ference to the context and other 
clauses in the statute so as, as far as 
possible, to make a consistent enact- 
ment of the whole statute. 

i (Para 9) 
; (C) Constitution of India, Article 
136 — Appeal by special leave — 
Interpretation of State statute pre- 
vailing in State — Interference. 


.The Supreme Court is ordinari- 
ly loathe to interfere with the inter- 
pretation of a statute which has 
prevailed in the State for a long 
number of years and which the 
State legislature has chosen not to 
disturb by legislative amendment. 

(Para 10) 

Cases Referred: Chronological Paras 

1972 Tax LR 2581 = 74 Bom LR 469 

6, 9 

AIR 1948 Bom 145 = 49 Bom ae 
752 


M/s. M. S. K. Sastri and M, a 
Narasimhan, Advocates, for Appel- 
lant; Mr. B. D. Bal, Sr. Advocate; 


(M/s, R. B. Datar and Rajan Yash- - 
pal, Advocates, with him), for Res- 
pondents Nos. 1, 5, 6, 10, 11, 17, 19, 
23, 25, 26, 27, 35, 36 and 50, 


Judgment of the Court was de- 
livered by 


‘BHAGWATI, J.:— This ‘Soa 
by special leave raises two questions 
relating to. the interpretation of 
certain provisions -of the Bombay 
Municipal Boroughs Act, 1925, The 
facts giving rise to the appeal are few 
and may be briefly stated as follows:. 

2. The respondents are rate- 
payers liable to pay property tax in 
respect of their lands and buildings 
situate within the limits of the erst- 
while Municipal Borough of Dhar- 
war now converted into the Hubli 
Dharwar Municipal Corporation. The 
Municipal Borough of Dharwar 
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(hereinafter referred to as the Muni- 
cipal Borough) was at . the material 
time governed by the provisions of 
the Bombay Municipal Boroughs Act, 
1925 (hereinafter referred to as the 
Act), The Chief Officer of the Muni- 
cipal Borough prepared an assess- 
ment list for the official year 1951- 
52 containing revised valuation and 
assessment of the lands and buildings 
situated within the limits of the 
Municipal Borough and published it 
on Ist May, 1951 in accordance with 
the provisions of the Act. The res- 
pondents -and several other rate- 
payers filed their objections against 
the valuation and assessment in the 
- assessment list and consequent on 
the decisions on the objections, modi- 
fications were made in the assess- 
ment list and the assessment list so 
finalised was authenticated on 24th 
July, 1952. Since the authentication 
of the assessment list was made after 


the expiry of the official year, the 
respondents and other  rate-payers 
took the view that the assessment 


list was void and inoperative and the 
Municipal Borough was not entitled 
to recover property tax at the revis- 
ed rates which were higher than the 
rates charged in the previous official 
year. It seems, however, that from 
a few persons, whose names do not 
appear in the record, property tax in 


accordance with the revised rates 
was collected by the Municipal 
Borough. There was consequently 


an agitation amongst the rate-payers 
and a body called the Citizens Wel- 
fare Association championing the 
cause of the rate-payers addressed a 
communication dated 30th Novem- 
ber, 1952 to the Director of Local 
Authorities requesting him to direct 
the Municipal Borough to refund the 
excess amount of property tax col- 
lected from the rate-pdayers, because 
according to them the levy and col- 
lection of property tax at the revis- 
ed rates was illegal in view of the 
fact that the assessment list was 
authenticated only on 24th July, 1952 
beyond the expiration of the official 
year for which the property tax was 
sought to be levied. The Director of 
Local Authorities by his reply dated 
- 16th December, 1952 informed the 
Citizens Welfare Association that the 
levy of property tax under the 
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authenticated assessment list was, ac- 
cording to him, perfectly valid, The 
President of the Municipal Borough 
thereafter issued a public notice 
dated 10th November, 1954 calling 
upon the rate-payers to “pay imme- 
diately all the tax still due from 
them and extend their full co-opera- 
tion to the Municipal Borough.” 
Since the Municipal Borough was de- 
termined’ to recover the amount of 
property tax from the rate-payers’ at 
the enhanced rates appearing in the 
assessment list, the respondents, act- 
ing for and on behalf of themselves 
and other rate-payers, filed a suit 
against the Municipal Borough on 6th 
June, 1955, after giving notice dated 
ist April, 1955 on the hypothesis 
that such notice was required tobe 
given under Section 206A of the 
Act. The main reliefs claimed in 
the suit were, firstly, a declaration 
that the Municipal Borough was not 
entitled to recover property tax from 
the rate~payers at. the revised rates 
since the assessment list was authen- 
ticated beyond the expiration of the 
official year and secondly, an order 
directing the Municipal Borough to 
refund the excess property tax re- 
covered by it from the rate-payers. 


3. The Municipal Borough in 
its written statement raised .a preli- 
minary objection that the suit was 
barred by limitation since it was not 
filed within six months of the accrual 
of the cause of action as required by 
Section 206A of the Act and it also 
disputed the claim of the rate-payers 
on merits on the ground that there 
was nothing in the Act which re- 
quired that the assessment list should 
be authenticated before the expira- 
tion of the official year and that 
even if the assessment list was 
authenticated beyond the expiration 
of the official year, it did not have 
the effect of invalidating the assess- 
ment list. 


4. | The trial Court negatived 
the plea of limitation based on Sec- 
tion 206A of the Act and so far as 
the merits were concerned, held that 
since the authentication of the as- 
sessment list was admittedly made 
beyond, the expiry of the official 
year, the assessment list was void 
and inoperative and the Municipal 
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Borough was not entitled to levy and 
collect property tax at the revised 
rates on the strength of such assess- 
ment list. The Municipal Borough, 
being aggrieved by this decision, fil- 
ed an appeal to the District Court, 
but the appeal was unsuccessful and 
a second appeal to the High Conrt 
also failed. Hence the present ap- 
peal by the Municipal Borough with 


special leave obtained from this 
Court. ; 
5. The principal contention 


that was urged before us on behalf 
of the Municipal Borough was that 
on a true construction of the rele- 
vant provisions of the Act, the 
authentication of the assessment list, 
in order to be valid and effective, 
need not be made before the expiry 
of the official year to which the as- 
sessment list relates and it is suffi- 
cient to impose liability to tax for 
the official year even if it is made 
at any time after the expiry of the 
official year and, therefore, in the 
present case, though the authentica- 
tion of the assessment list for the. of- 
ficial year 1951-52 was made on 24th 
July, 1952 after the expiry of the 
official year, it was valid and effec- 
_ tive and operated to create liability 
on the tax payers for payment of 
tax at the revised rates. In order to 
appreciate this contention it is 
necessary to examine briefly the 
scheme of the Act in regard to as- 
sessment and levy of property tax. 
The fasciculus of Sections from 78 to 
89 deals with assessment of and lia- 
bility to rates of buildings and lands. 
These sections set out the procedure 
which must be followed for levy of 
rates on buildings and lands, Sec. 78, 
sub-sec, (1) requires the Chief Offi- 
cer to cause an assessment list of all 
lands and buildings in the Municipal 
Borough to be prepared containing 
various particulars set out in the sec- 
tion, When the preparation of the as- 
sessment list is completed, the 
Chief Officer is required under 
Section 80 to give public no- 
tice of the list and of, the place 
where the list or a copy thereof could 
be inspected. Simultaneously the 
Chief Officer has also to give public 
notice under sub-section (1) of Sec- 
tion 81 of a date not less than one 


month after such publication before 


may at any time alter 
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which objections to the valuation or 
assessment in such list shall be 
made. Sub-section (2) provides for the 
mode in which the objections must 
be made and sub-section (3) provides 
for the hearing and disposal of the 
objections by the Standing Commit- 
tee and the proviso to this sub-sec- 
tion permits the powers and duties 
of the Standing Committee to be 
transferred to any other commit- 
tee or to any officer of the Govern- 
ment, This sub-section provides that 
before the objections are investigated 
and disposed of, the objector shall be 
given an opportunity of being heard 
in person or by an agent and it is’ 
only after hearing the objectors . 
that the objections can be’ disposed 
of. When the objections are thus 
considered and disposed- of. the as- 
sessment list with the modifications 
which may have been made conse- 
quent upon the decisions on the ob- 
jections ‘has to be authenticated in 
the manner set out in sub-section (4). 
Sub-section (5) provides that the list 
so authenticated shall be deposited 
in the Municipal office and shall be 
oven for inspection during office 
hours to all rate payers. The com- 
pletion of this procedure leads to 
certain important consequences and 
they are set out in sub-section (6) 
which reads as follows: 

"*(6) Subject to such alterations 
as may be made therein under the 
provisions of Section 82 and to the 


‘result of any appeal or revision made 


under Section 110, the entries in the 
assessment-list so authenticated and 
denosited and the entries, if any, in- 
serted ‘in the said list under the 
provisions of Section 82 shall be ac- 
cepted .as conclusive evidence— 
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(ii) for the purposes of the rate 
for which such assessment-list has 
been prepared, of the amount of the 
rate liable on such buildings or lands 
or both buildings and lands in any 
official vear in which such list is in 
force.” 


Section 82 then provides for amend- 
ment of assessment-list in certain 
cases. This section is rather material . 
and it may be reproduced in full: 


“82, (1) The standing committee 


the assess- 


a 


rs 
a 
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ment-list by inserting or altering an 
entry in. respect of any property such 
entry having been omitted from or 
erroneously made in the assessment- 
list through fraud, accident or mis- 
take or in respect of any building 
constructed, altered, added to or re- 
constructed in whole or in part, 
where such construction, 
addition or reconstruction had been 
ecmpleted after the preparation of 
the assessment-list, after giving no- 
tice to any person interested in the 
alteration of the list of a date, not 
less than one month from the date of 
service of such notice, before which 
any objection to the alteration should 
be made. 


(2) An objection made by any 
person interested in any such altera- 
tion, before the time fixed in such 
notice, and in the manner provided 
bv sub-section (2) of Section 81. shall 
be dealt with in all respects as if it 
were an application under the said 
section. i : 


(3) An entry or alteration made 

under this section shall subiect to 
the provisions.of S, 110, have the 
same effect as if it had been made in 
the case of a building constructed, 
altered, added to or reconstructed on 
the day on which such construction, 
alteration, addition or reconstruction 
was completed or on the day on 
which the new construction, ‘altera- 
tion, addition or reconstruction was 
first occupied, whichever first oc- 
curs. or in other cases. on the ear- 
liest day in the current official year 
on which the circumstances justify~ 
ing the entry or alteration existed: 
and the tax or the enhanced tax as 
the case may be shall be levied in 
such year in the proportion which 
the remainder of the year after such 
day bears to the whole year.” 
The next important section is_ S. 84 
which provides for the adoption of 
valuation and assessment contained in 
the assessment list of any particular 
year for the year immediately fol- 
lowing, That section is in the fol- 
lowing terms: ; 


“84, (1) It shall not be necessary 
to prepare a new assessment list 
every year. Subject to the condition 
that every part of the. assessment list 
shall be completely revised not lesg 


alteration, 


- time- the assessment list 


than: once in every four years, the ` 
Chief Officer may adopt the valuation 
and assessment contained in the list 
for any year, with . such alterations 
as may be deemed necessary, for the..: 
year immediately following. 


(2) But the provisions of Sec- 
tions 80, 81 and 82 shall be applic- 
able every year as if a new assess- 
ment list had been completed at the 
commencement of the official year.” 
The other sections in this group are 
not material and it is not necessary 
to refer to them. 


6. It is clear from the scheme 
of these provisions that the official 
year is the unit of time for the levy 
of the tax. The provisional assess- 
ment list is prepared for the official 
year. This may be done before the 
commencement of the official year or 
even thereafter in the course of the 
official year. Then objections are 
invited and when made, they are 
disposed of and amendments conse- 
quential upon the decisions on the 
objections are carried out in the as- 





sessment list. The assessment list 
is then authenticated. The 
process of assessment and 


levy of the tax which begins 
with the preparation of the provi- 
sional assessment list is thus com- 
pleted when the assessment list is 
authenticated, The assessment list, 
when authenticated, becomes effec- 
tive from the first day of the official 
year and gives rise to the liability to 
pay tax. It is on the authentication 
of the assessment list that the liabi- 
lity of the rate-payers to’ pay tax 
arises and the tax is levied on the 
rate-payers. This position would 
seem to be clear as a matter of plain 
interpretation and in any event there 
is a long line of decisions of the 
Bombay High Court commencing 
from Sholapur Municipality v. Gov- 
ernor General, 49 Bom LR 752 = 
(AIR 1948 Bom 145) and ending with 
Sholapur Municipal Corporation v.“ 
Ramchandra, 74 Bom LR 469 = 
(1972 Tax LR 2581) which has con- 
sistently accepted this position and 
the learned counsel appearing on be- 
half of the Municipal Borough did 
not dispute the correctness of these 
decisions, The only contention rais- 
ed by him was as to within what 


must be. 
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authenticated, if itis to be a valid 
and effective assessment list. It is to 
this contention that we must now 
address ourselves. 


OT Now, once we take the 
view that the process of levying the 
tax is complete only when the as- 
sessment list is authenticated and it 
is only then that the tax is levied on 
the rate-payers, it is difficult to re- 
sist the conclusion that the authen- 
tication must be made within the of- 
ficial year, The tax, being a tax for 
the official year, must obviously be 
levied during the official year and 
since the levy of the tax is complete 
only when’ the assessment list is 
authenticated, it must follow a for- 
tiori that the authentication on the 
making of which alone the levy of 
the tax is effected, must take place 
in the official year, Any other view 
would result in an anomalous and 
rather absurd situation, namely, that 
the tax for an official year would 
be leviable at any time, even years 
after the expiration of the official 
year. That could not possibly have 
been intended by the legislature. 
That would indeed be a strange con- 
sequence in case of a tax which is 
annual in its structure and organisa- 
tion and which is intended to be le- 
vied for each official year. 


8. But, apart from this consi- 
deration, there is inherent evidence 
in the sections themselves which 
shows that the authentication was in- 
tended by the legislature to be a 
step which must be taken before the 
close of the official year. Section 84 
provides that it shall not be. neces« 
sary to prepare a new assessment 
list every. year but, subject to the 
conditions that every part of the as- 
sessment list shall be completely re- 
vised not less than once in every 
four years, the Chief Officer may 
adopt the valuation and - assessment 
contained in the list for any year, 
‘with such alterations as may __ be 
deemed: necessary, for the year im- 
mediately following. This provision 
postulates that there would _be an 
assessment list’ for each official year 
at the close of that official year, 850 
that the valuation and assessment 
contained in it can be adopted by the 


Chief Officer for the immediately fol- 
lowing year. Now clearly the as- 
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sessment list which can be adopted 
for the immediately following year 
is the authenticated assessment list 
and it would, therefore, seem that 
the legislative assumption underlying 
this provision is that in respect of 
each official year, there would be an 
authenticated assessment. list before 
the close of that official year, so that 
the valuation and assessment con- 
tained in it can be adopted by the 
Chief Officer for the immediately 
following year. Otherwise, it would 
not be possible for the Chief Officer 
to adopt the valuation and assess- 
ment of the preceding official year 
and he would have to prepare a new 
provisional assessment list every time 
when the assessment list for the pre- 
ceding year is not finalised and 
authenticated and this might lead to 
the rather startling result of there 
being - several provisional assessment 
lists for different official years in 
the process of finalisation at the 
same time. We should be slow to ac- 
cept an interpretation which might 
lead to such a strange consequence. 


9. Then again considerable 
light on this question is thrown by 
the provision enacted in S, 82. It is 
a well-settled rule of interpretation 
that the Court is "entitled and in- 
deed bound, when construing the 
terms of any provision found in a 
statute, to consider any other parts 
of the Act which throw light on the 
intention of the legislature, and 
which may serve to show that the 
particular provision ought not to be 
construed as it would be alone and 
apart from the rest of the Act.” The 
statute must be read as a whole and 
évery provision in the statute must 
be construed with reference to the 
context. and other clauses in the sta- 
tute so as, as far as possible, to make 
a consistent enactment of the whole 
statute. Obviously, therefore, Sec- 
tions 78 to 81 must be so construed 
as to harmonise with Section 82. 
They must be read together so as to 
form part of a connected whole. Sec- 
tion 82, sub-section (1) provides for 
making of an amendment in the as- 
sessment list by insertion or altera- 
tion of an entry in certain events 
after hearing objections which may 
be made by any person interested in 
opposing the amendment, Sub-sec. (3) 
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of Section 82 makes the amend- 
ment effective from “the earliest day 
in the current official year on which 
the circumstances justifying the en- 
try or alteration existed.” The ex- 
pression ‘current official year’ in the 
context in which it occurs in S. 82, 
sub-section (3) clearly signifies the 
earliest day in the official year_which 
is current when the amendment in 
the assessment list takes. place and 
that expression refers only to the of- 
ficial year which is running at the 
time when-the amendment is made 
by insertion or alteration of an en- 
try under sub-section (1) of Section 
82, It would, therefore, seem clear, 
on a combined reading of sub-secs. 
(1) and (3) of Section 82, that an 
amendment, in order to be effective 
‘in levying tax for an official year, 
must be made during the currency of 
the official year, That is now well 
settled as a result of several deci- 
sions of the Bombay High Court 
culminating in the Full Bench deci- 
sion in Sholapur Municipal Corpora- 
tion v. Ramchandra, (1972 Tax LR 
2581 (Bom)) (supra) and we do not 
see any reason to take a different 
view. Now the scheme of Sections 78 
to 81. is identical with that of Sec- 
tion 82 and in both cases what is 
contemplated first is a proposal to 
which objections are invited and after 
the objections are -investigated and 
disposed of, the assessment list. in 
the one case and the altered entry 
in the other are authenticated giving 
rise to lability in the rate-payer. It 
must follow a fortiori that if an al- 
teration. in the assessment list, in 
order to fasten liability on the rate- 
payer, is required to be made dur- 
ing the currency of the official year, 
equally, on a parity of reasoning, the 
assessment list, in order to give rise 
to liability in the rate-payer, must 
also be authenticated before the ex- 
piry of the official year. Moreover, 
it is difficult to believe that the 
legislature did not intend that there 
should be any time-limit in regard to 
the levy of tax for an official year 
and that the tax should be legally 
leviable at any time after the close 
of the official year. There is, in our 
opinion, sufficient indication in the 
various provisions of the Act to show 
[that the authentication of the as- 








sessment list, in order to be valid 
and effective, must be made within) 
the official year, though the tax so 
levied may be collected and recover- 
ed even after the expiry of the offi- 
cial year. . 


10. We may point out that 
the Karnataka High Court is not 
alone in taking this view in the pre- 
sent case. This view has been con- 
sistently taken by the Bombay High 
Court in a series of decisions over 
the years and it has also been fol- 
lowed by the Gujarat High Court. 
When we find that three High Courts 
having jurisdiction over the territo- 
ries in which the Act is in force 
have all taken this view over a 
course of years, we ‘do not think we 
would be justified in departing from 
it, merely on the ground that a dif- 
ferent view is possible. This Court 
is ordinarily loathe to interfere with 
the interpretation. of a statute which 
has prevailed in the State for a long 
number of years and which the 
State Legislature has chosen not to 
disturb by legislative amendment, As 
a matter of fact, we find that, in - 
the present case, the Bombay Legis- 
lature accepted this interpretation of 
Sections 78 to 81 and gave legisla- 
tive recognition to it by introducing 
Section 84A by Bombay Act 53 of 
1954. That section provides that 
where in any year a new assessment 
list is prepared, or a list is revised, 
or the valuation and assessment con- 
tained in the list for the year im- 
mediately preceding is adopted with 
or without alteration, such new, re- 
vised or adopted assessment list shall 
be authenticated in the manner pro- 
vided by Section 81 at any time not 
later than the thirty-first day of 
July of the official year to which 
the list relates, and if it is not so 
authenticated, then the State Govern- 
ment shall appoint such person or 
persons as it thinks fit to prepare, 
revise or adopt and authenticate the. 
assessment list, and thereupon such 
person or persons shall duly authen- 
ticate such list at any time before 
the last day of the official year to 
which such list relates, and Sections 
78 to 81 or Section 84 shall, as far as 
may be, apply to the preparation, re- 
vision or adoption of the list, as the 
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case may be, by the person or per- 
„sons appointed by the State Govern- 
ment, It is clear from this provi- 
sion that the Legislature not only 
did not amend the Act for the pur- 
pose of removing the time-limit of 
the official year or enlarging such 
time-limif, but on the contrary, 
made the time-limit 
by providing that the authentication 
shall be made by the Municipal 
Borough not later than 31st July of 
the official year and if the authenti- 
cation is not made within that time, 
the State Government shall be en- 
titled to appoint a person for the 
purpose of authenticating the assess- 
Ment list and the authentication by 
such person shall not, in any event, 
be later than the last day of the of- 
ficial year. We are, therefore, of 
the view that the assessment list, in 
lorder to be effective in levying the 
tax, must be authenticated before the 
expiry of the official year and if it 
is not, the assessment list would be 
void and inoperative and not give 
rise to liability in the rate-payers to 
pay tax. 


11. That takes us to the 
second contention urged on behalf of 
the Municipal Borough based on 
Section 206A. That section provides 
inter alia that no suit shall lie against 
a Municipality or against any officer 
or servant of any Municipality in 
respect of any act done in pursu- 


-ance or execution or intended execu-. 


tion of the Act, or_in respect of any 
alleged neglect or default in the exe- 
cution of the Act, unless it is com- 
menced within six months next after 
the accrual of the cause of action. 
The argument of the Municipal 
Borough was that the cause of ac- 
tion for the suit arose in favour of 
-© the respondents and other rate-payers 
. on 24th July, 1952 when the as- 
sessment list was authenticated and 
since the suit was not filed within 
six months from that date, it was 
barred by limitation under Section 
206A. This argument is plainly un- 
. sustainable, The assessment list be- 
ing. authenticated on 24th July, 1952, 
after the expiry of the official year 
1951-53, was void and inoperative 
and the respondents and other rate- 
payers were entitled to ignore it as 
a nullity. It is only when the Muni- 
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. the demand of 
more stringent | 


' fail. z 
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cipal Borough sought to recover the 
amount of tax from them on the 
strength of the assessment list, that 
it became necessary for them `to 
challenge the validity of the assess- 
ment list with a view to — resisting 
the Municipal 
Borough. Then and then only could 
a cause of action be said to have 
accrued to them which they were 
required to enforce within a period 
of six months. Now, in the present 
case, there is no material to show as 
to when notices of demand requir- 
ing the respondents and other rate- 
payers to pay the amount of tax 
were issued by the Municipal 
Borough or which rate-payers paid 
the amount of tax and when, It 
is not possible to say, in the absence 
of such material, as to when the 
cause of action for filing the suit 
arose to the respondents and other 
rate-payers and whether it arose 
within six months before the filing of 
the suit or at a point of time ear- 
lier than that. The Municipal 
Borough cannot, in the circumstances, 
be held to have established that the 
suit was not commenced by the res- 
pondents and other rate-payers with- 
in six months after the accrual of the 
cause of action and the plea of limi- 
tation based on Section 206A must 


12. We are, therefore, of the 
view that there is no substance in 
the appeal and it must be dismissed, 
but in the peculiar circumstances of 
the case, we make no order as to 


costs. : 
Appeal dismissed. 
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1976 M. Prasad v. Suresh Singh 
(A) Drugs and Cosmetics . Rules 
(1945), Rules 49 (c), 44 (a) — Ex- 


pression “post-graduate training” in 
Rule 49 (c) — Connotation of — Re- 
lative scope of Rr. 44 (a) and 49 (c) 
— AIR 1976 Pat 98, Reversed 
(Words and Phrases — “Post-gradu- 
ate training”). ; 

The expression “post-graduate 
training” is used in R. 49 (c) in the 
sense of training received by a per- 
son holding a degree in medicine or 
science and not in the sense that 
such training ought to be received in 
or through a post-graduate institu- 
tion imparting instruction or educa- 
tion in the particular discipline. The 
object of R. 49 (c) is to ensure that 
to be eligible for the post of a 
Drugs Inspector the person concern- 
ed must have received training under 
any of the authorities mentioned 
therein after graduation in medicine 
or science, The expression ‘post- 
graduate training” is used in order to 
signify the point of time after which 
the training ought to be received and 
not to limit the eligibility to those 
who have received training after en- 
rolment in an institution imparting 
post-graduate training. AIR 1976 
Pat 98, Reversed. (Para 4) 


Post-graduate experience stipu- 
lated in R. 44 (a) and ‘post-graduate 
training stipulated in R. 49 (c) con- 
note basically and for practical pur- 
poses an identical qualification, For 
both posts, what is required in addi- 
tion to other qualifications mentioned 
in the respective rules is post-gradu- 
ate experience or training in the 
sense described. above, namely, that 
the experience or training has to be 
- gained or received after obtaining 
graduation. (Para 5) 


(B) Constitution of India, Articles 
226, 320 — Opinion of Public Ser- 
vice Commission — Value of — 


Direction of appointing authority — 


Interference by High Court, 


In matters involving consideration 
of questions regarding adequacy or 
sufficiency of “training”, the Public 
Service Commission, having the bene- 
fit of expert opinion, is better ‘situat- 
ed to judge whether the particular 
candidate is qualified for a particular 
post and High Court under Art, 226 


©- should hesitate to interfere with the- 


(Chandrachud J.) [Prs. 1-3] S. C. 1405 


direction of the appointing authority, 
so long as it is exercised bona fide. 
(Para 6) 

- Mr. V. S. Desai, Sr, Advocate, 
(Mr. S. N. Prasad, Advocate with 
him) in C. A. No, 602 of 1975; Mr. 
Bishan Narain, Sr. Advocate, (M/s. S 
N. Misra, S. S. Jauhar and A. K. 
Sinha, Advocates with him) in C, A 
No, 603 of 1975, for Appellants; Mr. 
S. C. Misra, Sr. Advocate, (Mr. U. S. 
Prasad, Advocate, with him), (for 
No, 1); M/s. B. P. Singh and U, P. 
Singh, Advocates for No, 2 (in C. A. 
No, 602 of 1975) and 2 and 3 (In 
C. A. No, 603 of 1975), for Respon- 
dents in both the Appeals. 

Judgment of the Court was de- 
livered by 

Y. V. CHANDRACHUD,  J.:— 
These appeals by special leave arise 
out of a judgment of the Patna High 
Court in a writ petition filed by the 
ist respondent under Articles 226 and 
227 of the Constitution challenging 
the appointment of the appellants as 
Drugs Inspectors, Civil Appeal No. 
602 of 1975 is filed by original res- 
pondent 7 while Civil Appeal 603 of 
1975 is filed by original respondents 
4 to 6 to the’Writ Petition, The High 
Court allowed the writ petition and 
quashed the appointments of the ap- 
pellants on the ground that they 


-did not have the requisite qualifica- 


tion for appointment as Drugs Ins- 
pectors. 


2. The Government of Bihar 
in its Health Department advertised 
through the Bihar Public Service 
Commission 12 vacancies of Inspec- 
tors of Drugs. Twenty candidates ap- 
plied for the posts out of whom 13, 
including respondent 1, were Phar- 
macy Graduates while 7. including the 
appellants were Science Graduates. 
The Public Service Commission held 
interviews in April, 1972 and select- 
ed the appellants amongst others. 
Respondent 1 was rejected on the 
ground that he was not suitable for 
the post. 


3. The appointments of the 
appellants were challenged by res- 
pondent 1 on the sole ground that they 
were not qualified to be appointed as 
Drugs Inspectors, Rule 49 ‘of the 
Drugs (and-Cosmetics) Rules, 1945 
framed by the Government of India 
in. the Ministry of Health, prescribes 
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qualifications for the post of a Drugs 
Inspector. It reads as follows:— 

“49. Qualifications of Inspec- 
tors—A person who is appointed an 
Inspector under the Act shall be a 
person who— 

(a) has a degree in Pharmacy or 
Pharmaceutical Chemistry or a post- 
praduate degree in Chemistry with 
Pharmaceutics as a special subject of 
a University recognised for this pur- 
pose by the appointing authority or 
the associateship Diploma of the Ins- 
titution of Chemists (India) obtained 
by passing the examination. with 
‘Analysis of Drugs and -Pharmaceu- 
ticals’ as one of the subjécts; or 

(aa) holds the Pharmaceutical 
Chemists Diploma granted by the 
Pharmaceutical Society of Great Bri- 
tain; or 

(b) x x x. 

(c) is a graduate in medicine or 
science of a University recognised for 
this purpose by the appointing 
authority and has at least one year’s 
post-graduate training in a laboratory 
under (i) a Government Analyst ap- 
pointed under the Act or (ii) a Che- 
miċal Examiner, or (iii). a Fellow of 
the Royal Institute of Chemistry of 
Great Britain (Branch E), or (iv) the 
head of an institution specially ap- 
proved for the purpose by the ap- 
pointing authority; . i 

Provided that only those Inspec- 
‘tors who have not less than three 
years’ experience in the manufacture 
and testing of substances specified in 
Schedule C in a laboratory approved 
for this purpose by the 
authority, shall be authorised to in- 


spect the manufacture of items men: 


tioned in Schedule C; 


Provided further that only Ins- 
pectors who are graduates in veteri- 
nary science or medicine or general 
science or pharmacy and have had 
not less than three years’ experience 
in the manufacture or testing of bio- 
logical products shall be authorised to 
inspect the manufacture of veterinary 
biological products; 

Provided further that for a pe- 
riod of four years from the date on 
which Chapter IV of the Act takes 
effect in the States, persons whose 
qualifications, training and experience 
are regarded by the appointing autho- 


licensing © 


Tity as affording subject to such fur- 
ther training, if any, as may be con- 
sidered necessary, a reasonable gua- 
rantee of adequate knowledge and 
competence may be appointed as 
Inspectors and authorised under the 
preceding proviso: . 


Provided further that for the 
Purposes of inspection of shops in any 
specified area any officer of the me- 
dical Or Public Health Department 
who is a registered medical practi- 
tioner or a graduate in science may 
= appointed as an ex officio Inspec- 

r. 


Appellants do not fall within the 
elass described in cl, (a) above but 
respondent 1 who is a Pharmacy 
Graduate does. The fact that res- 
pondent 1 is qualified to hold the 
post of a Drugs Inspector is undis- 
puted and his application was reject- 
ed by the Public Service Commission 
not on the ground that he did not 
hold the necessary qualification for 
the post but on the ground that he 
was unsuitable for being appointed to 
the post. The appellants being 
Science graduates fall within clause 
(c) of Rule 49 and there can be’ no 


doubt that in addition to being 
Science graduates of a recognised 
University, they have to possess at 


least “one year’s post-graduate train- 
ing” in a laboratory under the autho- 
rities mentioned in clause (c). 

It is not disputed that the appel- 
lants had worked for a fairly . large 
number of years in laboratories under 
one or the other authorities men- 
tioned in clause (c), but the question 
for decision’ is whether they had re- 
ceived any - “training” and if so, the 
training which they had received was 
“post-graduate training” within the 
meaning of clause (c). 


4, The contention of respon- 
dent 1 which found favour with the 
High Court is that “post-graduate 
training” means systematic training 
in a ` post-graduate institution and 
since the appellants had not, receiv- 
ed such training through any post- 
graduate institution, they were not 
qualified to hold the particular post. 
The High Court, in our opinion, er- 
red in accepting this contention, The 
expression “post-graduate training” 
is used in Rule 49 (c) in the sense of 
training received by a person holding 
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a degree in medicine or science and 
not in the sense that such training 
ought to be received in or through a 
post-graduate institution imparting 
instruction or education in the parti- 
cular discipline. The object of cl. (c) 
is to ensure that to be eligible for 
the post of a Drugs Inspector _the 
person concerned must have received 
training under any of the authorities 
mentioned therein after graduation. in 
medicine or science, Pre-graduation 
training is often not as efficacious as 
post-graduate training, for a person 





holding a higher educational qualifi- ` 


cation is in a better position to im- 
bibe the training which he receives. 
Thus, the expression “post-graduate 
training” is used in order to signify 
the point of time after which . the 
training ought to be received ‘and 
not to limit the eligibility to those 
who have received training after en- 
rolment in an institution imparting 
post-graduate training. Clause (c) 
specifies that the training has to be 
received in a laboratory under a 
Government Analyst or a Chemical 
Examiner amongst others, It is diffi- 
cult to conceive in the present edu- 
cational set up that a student who 
has enrolled himself in a post-gra- 
duate institution would receive train- 
ing in a laboratory under a Govern- 
ment Analyst or a Chemical Exa- 
miner. A fair indication of the true 
intendment of Rule 49 (c) is also 
furnished by the requirement that 
one year’s post-graduate training is 
enough to confer eligibility on a 
candidate applying for the post of a 
Drugs Inspector, Post-graduate 
courses normally extend over a pe- 
riod exceeding one year after gradua- 
tion, It could not have been intend- 
ed that it would be enough to make 
a candidate eligible for the post of a 
Drugs Inspector if, after graduation 
in medicine or science he enrolled 
himself for a post-graduate course 
- and just took one year’s training as 
part of that course, If enrolment in 
an institution imparting post-gra- 
duate instruction was the object of 
R. 49(c); the minimum qualification 
prescribed would at least have been 
the successful completion of the post- 
graduate course. 


5. Rule 44 which prescribes 
qualifications for the post of Govern- 


(Chandrachud J.) [Prs, 4-6] S.C. 1407 


- ment Analyst throws useful light on 


the interpretation of Rule 49, R. 44 
provides that only those persons can 
be appointed as Government Analysts 
who are Graduates in medicine or 
‘science or pharmacy or pharmaceuti- 
cal chemistry and who have had “not 
less than three years post-graduate 
experience” in the analysis of drugs 
in a laboratory under the control of 
designated authorities. If a post- 
graduate course extends over a pe- 
riod of 2 years only, as it normally 
does, it is odd that in order to qualify 
for the post of a Government Analyst 
a graduate in the specified discipline 
should be required to spend- 3 years 
as a- post-graduate student: Post- 
graduate experience stipulated in 
Rule 44 (a) and post-graduate train- 
ing stipulated in Rule’ 49 (c) connote 
basically and for practical purposes 
an identical qualification. For both 
posts, what is required in addition to 
other qualifications mentioned jin the 
respective rules is post-graduate ex- 
perience or training in the sense des- 
cribed above, namely, that the experi- 
ence or training has to be gained or 
received after obtaining graduation. 


. 6. Maheshwar Prasad Srivas- 
tava the appellant in Civil Appeal 
No. 602 of 1975, passed his B.Sc. exa- 
mination in 1960 and worked as a 
Demonstrator in the Pharmacy 
School, Patna under the Health De- 
partment, Government of Bihar from 
October, 1961 to December, 1966. He 
was appointed as a Senior Scientific 
Assistant in the Bihar Drugs Control 
Laboratory on December 23, 1966 
where he worked under Dr. Sheo 
Bihari Lal; who was the Government 
Analyst in charge of the Bihar 
Drugs Control Laboratory, It ap- 
pears that the Government of Bihar 
through the Health Department used 


to send science graduates for train- 
ing under the Government Analyst. 
The certificate issued by Dr, S. B. 
Lal shows that - Srivastava worked 
under him and had been “trained” 
for more than three years in the 


Bihar Drugs Control Laboratory, <A 
letter written by Dr. Lal to the De- 
puty Director of the Health Services, 
Bihar, on December 22, 1970 shows 
that during his absence on leave, 
Srivastava was to hold charge of the 
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Bihar Drugs | Control Laboratory. 
These facts make it impossible to ac- 
cept the contention that the appellant 
had not received any systematic 
training. In the ultimate analysis, the 
usefulness of any training depends -as 
much on the ability and willingness 
of the student or trainee as on the 
academic specifications of the training 
itself. The appellants in Civil Appeal 
No. 603 of 1975 had worked as De- 
monstrators in Pharmacy School, 
Patna for a largenumber of years and 
in regard tothemvalso it is difficult to 
accept the contention that the training 
which they had received was not 
systematic. Dr. J. K. P. Sinha who 
was then the Deputy Director of 
Health Services, Bihar and who as- 
sisted the Public Service Commission 
as a Technical Expert when the in- 
terviews for the particular posts 
were held, obviously took the view 
that the appellants who were science 
praduates satisfied the further test of 
_post-graduate training for not less 
than one year, In matters involving 
consideration of questions regarding 
adequacy or sufficiency of “training” 
the Public Service Commission, hav- 
ing the benefit of expert opinion, is 
better situated to judge whether the 
particular candidate is qualified for a 
particular post and courts should 
hesitate to interfere with the _direc- 
tion of the appointing authority, so 
long as it is exercised bona fide. 


7. Learned counsel for the 
appellant in Civil Appeal No. 602 of 
1975 contended that respondent No. 1 
had no locus standi to challenge the 
appointment of the appellant since 
he himself, as disclosed by the affi- 
davit filed on behalf of the Public 
Service Commission in the High 
Court, was rejected on the ground 
that he “was not found suitable for 
appointment to the post” of Drugs 
Inspector. In view of our conclusion 
that the appellants were duly quali- 
fied for the post, it is unnecessary to 
go into this question. 


8. For these reasons we. al- 
low the appeals, set aside the judg- 
ment of the High Court and hold 
that the appointments of the appel- 
lants as Drugs Inspectors were lawful 
and valid, The State of Bihar will 
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pay the costs of these appeals to the 
appellants. 
Appeals allowed. 
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The Collector of Customs and 
others, Appellants v. Pednekar and 
Co. (Pvt) Ltd. (in liquidation) and 
another, Respondents. 

Civil Appeals Nos. 1434-1435 of 
1968, D/- 31-3-1976. 

(A) Constitution of India, Article 
133 (1) (a) — New plea — New case 
not allowed to be raised in writ ap- 
peal, if could be allowed to be rais- 
ed in appeal under Art. 133 (1) (a). 

Where certain orders of confisca- 
tion of imported goods under Section 
167 (8) of Sea Customs Act, 1878 
read with Section 3 (2) of Imports 
and Exports (Control) Act, 1947 were 
quashed by a Division Bench of High 
Court in writ appeals and a new 
point about the realness of the tran- 
saction between the two importers 
was not allowed to be raised in the 
writ appeals, in appeal before Sup- 
reme Court under Art. 133 (i) (a) the 
appellant (Collector) could not be al- 
lowed to raise such a new case. 

(Para 14) 


(B) Sale of Goods Act (1930), 
Section 20 — Passing of property in 
goods — Financial guarantee for 
opening letter of credit — Agree- 
ment to sell goods to guarantor — 
Guarantor whether becomes owner 
of goods, 

In 1958 the Company A prior to - 
its liquidation was granted an im- 
port licence to import certain indus- 
trial sewing machines and ‘spare 
parts. A placed orders for the- same 


with two Japanese firms and the 
goods were shipped to Calcutta by 
two ships in January 1959, A had 


some financial difficulties and there- 
fore approached B (a partnership 
firm) for help.. B agreed to guaran- 
tee the letter of credit. While goods 
were at the high seas there was an 
agreement between A and B in 


*(A. F. O. O. Nos. 175 and 177 of 
1963. D/- 6-4-1967 (Cal).) 
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February 1959 under which A agreed 
to sell the major part of the goods 
to B. The goods were to be deliver- 
ed in B’s godown at Bombay. B was 
to pay the balance of the considera- 
tion thereafter. The question was 
whether property in the goods had 
passed to B when the contract had 
been entered by A with B that is to 
say, prior to the arrival of the goods 
at Calcutta Port for clearance. 


Held that it could not be said 
_ that the property in goods passed to 


B at the time of agreement ie. in, 


February 1959, It did not pass to 
the buyer till the time of the deli- 
very of the goods in Bombay, No 
specific goods in a deliverable state 
were attached to the contract when 
it was made, The mere fact of fin- 
ancial guarantee to a Banker for the 
purpose of opening a letter of credit, 
without anything more, would not 
. convert the guarantor to be the 
owner of the property the moment 
the contract was entered if the terms 
therein pointed to the contrary. 
- A. F.O.0O, Nos. 175 and 177 of 1963, 
D/- 6-4-1967 (Cal), Affirmed. 
` (Paras 18 to 20) 
(C) Constitution of. India, Article 
226 —— Error apparent on face of re- 
cord — Confiscation of goods under 
Section 167 (8) of Sed Customs Act 
— Interference by High Court, when 
open — (Sea Customs Act (1878), 
Section 167 (8)). 


. . When, on the terms of the con- 
tract along with other relevant facts 
and circumstances which had to be 
looked into by the adjudicator for 
application of Section 20 of the Sale 
of Goods Act in proceeding for con- 
fiscation of goods under Section 167 
(8) of Sea Customs Act read with 
Section 3 (2) of Imports and Exports 
(Control) Act, he committed a mani- 
fest error of law apparent on the 
face of the order of confiscation, the 
High Court does have jurisdiction to 
interfere under Article 226 of the 
Constitution in such a case, A. F. O. O. 
Nos, 175 and 177 of 1963, D/- 6-4- 
1967 (Cal), Affirmed, (Para 22) 


Mr. G. L. Sanghi, Sr. Advocate, 
(Mr, Girish Chandra, Advocate with 
him), for Appellant; Mr. H..K. Puri 
and Mr. M. C. Dhingra, Advocates. 
for Respondents. 
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‘Collector. Customs v. Pednekar & Co. 
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Judgment of the Court was de- 
livered by 

P. K. GOSWAMI, J.:— These 
two appeals are on certificate by the 
Calcutta High Court from its com- 
mon judgment of 6-4-1967, in Appeal 
Nos, 175 and 177 of 1963. 

2; Respondent No. 1 prior to 
its liquidation was a private limited 
company carrying on business as an 
importer and dealer in sewing ma- 
chines, On or about April 16, 1958, 
thé respondent was granted an import - 
licence by the Joint Chief Controller 
of Imports and Exports, Bombay, by 
which it was authorised to import in- 
dustrial sewing machines together 
with spare parts to the extent of 5 
per cent. of the total value of the 
goods to be imported, The total value 
of the imports authorised was Rs. 
47,406/-. The respondent could under 
the licence import the goods through 
any port in India, Out of the per- 
mitted value -under the licence, goods 
worth about Rs. 9,919/- were import- 
ed by the respondent through the Bom- 
bay port. The respondent then want- 
ed to arrange the rest of the import 
through the Calcutta port. At the 
request of the respondent the Cus- 
toms authorities of Bombay gave a 
release order in respect of the re- 


maining goods to be imported in 
terms of the aforesaid licence 
through the Calcutta port, 

3. By an indent of Novem- 


ber 11, 1958, the respondent placed 
orders with M/s. Fuji Trading Com- 
pany Limited, Osaka, Japan, for sup- 
ply of 162 pieces of industrial sewing 
machine head “Raruna Brand” and 
208 dozen of oscillating rock shafts. 
By two other indents of December 3, 
1958, the respondent sent orders to 


M/s. Alickson & Company, Osaka, for 


the supply of 59 sets of industrial 
sewing machine head “Prosper Brand” 
and certain industrial sewing ma- 
chine parts, All these three indents 
were accepted by the two Japanese 
Companies in due course, M/s. Fuii 
Trading Company Limited shipped 
the goods against orders placed with 
them on January 30, 1959, by s. s. 
Sydney Maru. M/s. Alickson & Com- 
pany also shipped the goods covered 
by the indents placed with them on 
January 28, 1959, by s. s. State of 
Andhra, 
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4. The respondent apparently 
had some financial difficulties for re- 
leasing the goods at Bombay, as, ac- 
cording to it, it did not have suffi- 
cient credit with the Bombay Bank 
“to open the letter of credit with. 
payment of a nominal margin only.” 
The respondent, therefore, approach- 
ed the Bombay and Calcutta Cycle 
Co, (briefly the Cycle Company, a 
partnership firm, which also used to 
carry on business as dealers in sew- 
ing. machines and had previous deal- 
ings with the respondent, The Cycle 
Company agreed to guarantee the 
letter of credit if it were opened 
through their Bankers at Delhi, The 
_respondent agreed to do so and 
thereupon 'at the request of the 
Cycle Company the Mercantile Bank 
Limited of Delhi agreed to act as the 
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allow the respondent to opem the 
letter of credit. Thereafter on or 
about December 29/30 1958, the res- 
pondent opened with the Mercantile 
Bank Limited Delhi, a letter 
of credit being L, C. No. 101/1085. 
The respondent advanced a sum of 
Rs. 2894.80 np by way of marginal 
deposit to the extent of 10 per cent 
of the value of the letter of credit: 
and the necessary Bank charges; 


5. On February 20, 1959, 
while the said. goods were an the 
high seas there was am agreement: 
between the respondent and the 
Cycle Company by which the res- 
pondent agreed to sell and the Cycle. 
Company agreed to buy at. a. future 
date certain auantities of industrial. 
sewing machine heads. and oscillating, 


respondent’s Bankers and also to rock shafts, The contract of sale 
(Contd, on Col, 2) may be quoted im extenso: ` 
“Sale Contract 


* 


“We Messrs. Pednekar and Co. Private Lid., 172, Girgaon Road, Bombay-4,, Rereby 
agree to sell in forward sale Industrial Sewing Machine Heads and parts thereof to Messrs. 
Bombay & Caleutta Oycle Oo. of 48, Popatwadi, Kalbadevi Road, Bombay, on the following. 


terms and conditions : 


Items and quantity ; 221, pas. Industrial Sewing Machine Heads, TA.1 Model 
% ~ complete with knee Litter, accessories box. Bobbin winder 


made in Japan. 


.200 dozen Oscillating Rock Shaft “Ooto” brand made in : 





te `. -  , Japan. 

Rates and value; -221 pes. Industriak Sewing Machine Heads @ Ra. 305/. 
- per machine. Bs. 67,405/. 
* 200 dozen Oscillating Rock Shaft @ Ra, 24/. per dozen. Rs. 4,800/. 
| Total. ... Bx. 72,205/- 

Payment : The sum of Bs, 13,300/. already received by the sellers 


from the buyers (Rs. 7000/. received on 19th June, 19.58, , 
Rs. 2300/. received on 7th July, 1958, and Re. 4000/. 
received on 22nd December, 1958) will be adjusted: 


against the aboye payment. 


The sum of Rs. 56,000/. (Bs. 


fiftysix thousand only} will be paid by the buyers as and 
when required before the delivery of the goods and the. 
balanco sum of Rs. 2,906/. will be paid by the buyers 
after the delivery of the goods to them in good condition — 


~ in their godown. 
Place of delivery : 


Time of Delivery: June-July 1959. 


Bales Tax : 
: -*  gellers Bill for the goods. 
Bombay, dated ce 
20th February, 1959. 
We confirm. 


For Bombay & Calcutta Cycle Co. 
Sd/. Partner”. E 


Buyer’s Godown af Bombay. 


Buyers will issue ‘K’ Form (Bombay Sales Tax) against 


~ For Pednekar & Oo. Private Lid. , 
Sd/- Managing Director. 
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$. s. s. State of Andhra and 
s. s. Sydney Maru arrived at the 
port of Calcutta on February 26 and 
February 27, 1959, respectively. The 
respondent instructed the Bankers te 
engage M/s. Mackinon Mackenzie & 


Co. Pvt. Ltd. (briefly the Clearing 
Agents) as Agents for clearing the 
goods arriving by the said two 


ships, The Bankers were also asked 
to despatch the shipping documents 
to the Clearing Agents, The Bankers 
carried out these instructions and the 
Clearing Agents filed with the Cus- 
toms authorities, Calcutta, bills of 
entry in respect of the aforementioned 
goods for consumption in the name 
ef the respondent, On the requisi- 
tion of the Customs authorities seve- 
ral documents, as required, were sup- 
plied to them. Informations as to 
who guaranteed for the letter of cre- 
dit, who retained the documents and 
who paid for the goods were also 
supplied to the Customs authorities 
by the Clearing Agents as desired. 


1. On October 28, 1959, the 
Assistant Collector of Customs for 
Appraisement issued a show cause 
notice on the respondent under Sec- 
tion 167 (8) and Section 167 (37) of 
the Sea Customs Act, 1878, read 
with Section 3 (2) of the Imports and 
Exports (Control) Act 1947 relating 
to the goods that arrived by s. s. 
Sydney Maru. On November 18, 1959, 
an exactly similar show cause notice 
was served upon the respondent by 
the Assistant Collector of Customs in 
respect of the goods arrived by s. s. 
State of Andhra. In these notices it 
was alleged that the importation of 
the goods in question had been made 
by the Cycle Company without any 
valid import licence in their favour 
and not by the respondent and that 
the Cycle Company was the real 
owner of the goods. It was further 
alleged that the respondent had aid- 
ed and abetted in the unauthorised 
importation of the goods by the 
Cycle Company. There was a fur- 
ther charge that the respondent had 
transferred the licence in favour of 
the Cycle Company. It was alleged 
in the show cause notice of October 
28, 1959, that the licence in any case 
did not cover the importation of 
oscillating rock shafts. The respon- 
dent was asked to show cause within 
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14 days of receipt of the respective 
notices as to why the goods should 
not be confiscated and why a penalty 
should not be imposed on the res- 
pondent for being concerned in the 
unauthorised importation of the said 
goods. The -respondent was also ask- 
ed in the first show cause notice to 
show cause why oscillating rock 
shafts of the value of Rs, 1373.79 np 
should not be confiscated under Sec- 
tion 167 (37) of the Sea Customs Act 
and why a penalty should not be 
imposed on the respondent, The res- 
pondent submitted its explanation re- 
pudiating the allegations, The res- 
pondent further contended that the 
oscillating rock shafts were spare 
parts of which clearance could be al- 
lowed to the extent of 5 per cent of 
the face value of the licence The 
respondent denied the applicability of 
clause 37 of Section 167 of the Sea 
Customs Act and demanded the re- 
lease of the goods immediately, 


8. On December 17, 1959, the 
Assistant Collector addressed a let- 
ter to the respondent which is des- 
cribed as an additional show cause 
notice. The substence of the allega- 
tions made in this letter is that the 
goods in question were ascertained 
and specific goods and that the pro- 
perty in the goods had passed from 
the respondent to the Cycle Com- 
pany by reason of the agreement for 
forward sale dated February 20, 
1959, and that the property in the 
goods had already vested in the 
Cycle Company at the time of im- 
portation so that the goods were not 
covered by the licence submitted by 
the respondent. The respondent was 
asked to make further submissions 
within a fortnight from receipt of 
this letter. There was a similar ad- 
ditional show cause letter dated 
December 22, 1959, addressed to the 
respondent with regard to goods ar- 
rived by s. s. State. of Andhra, The 
respondent sent a reply to the addi- 


tional show cause notices, The res- 
pondent denied in its explanation 
that, the property in the goods had 


passed to the Cycle Company before 
the goods were cleared. 


9. On 18-3-1960, the Deputy 
Collector of Customs passed an order 
by which the goods arrived by 


- pondent’s writ 
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s. s. State of Andhra were confiscat- 
ed under Sec, 167 (8) of the Sea Cus- 
toms Act read with Section 3 (2) of 
the Imports and Exports (Control) 
Act, 1947. A personal. penalty of 
Rs, 350/- was also imposed on the 
respondent as well as on the Cycle 
Company. Thereafter on March 23, 
1960, the Deputy Collector of Cus- 
toms passed another order by which 
the goods which arrived by s. s. 
Sydney Maru were confiscated and 
a personal penalty of Rs. 1000/- was 
imposed on the respondent as well as 
on the Cycle Company. 

10. The above is the back- 
ground which led to two writ appli- 
cations in the High Court against 
the aforesaid two orders under Arti- 
cle 226 of the Constitution of India 
which the respondent filed against 
the appellants impleading also the 
Cycle Company as respondent No. 4 
therein. 


11. The learned single Judge 
of the High Court dismissed the res- 
applications except 
with reference to the oscillating rock 
shafts, According to the learned 
Judge these shafts were properly im- 
ported under Section 2, Part V, Item 
76 (a) of the Import ‘Trade Control 
Policy Book, but these shafts also 
except 8 dozen were liable to confis- 
cation in view of his decision against 
the respondent in respect of 200 sew- 
ing machine heads, The respondent 
then appealed to the Division Bench 
of the High Court. The Division 
Bench allowed the appeals by setting 
aside the judgment of the single 
Judge without disturbing at the same 
time the aforesaid portion of the 
judgment regarding oscillating rock 


shafts. The High Court granted cer-. 


tificates to appeal to this Court under 
Article 133 (1) (a) of the Constitution 
of India to the appellants. 

12. We may note in passing 
that during the pendency of the pro- 
ceedings before the High Court, the 


respondent was wound up by an 


order of the High Court of Bombay 
and necessary substitution was made. 


13. We are only concerned in 
these appeals with the confiscation 
of 290 sewing machine heads and of 
200 oscillating rock shafts, Since 
there had been no appeal by the ap- 
pellant against that part of the 
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order of the single Judge with regard 
to the importation of 8 oscillating 
rock shafts, Mr. Sanghi has,. rightly, 
not addressed us in respect of the 
same, 


14. Mr. Sanghi at the com= 
mencement of his argument submit- 
ted, to quote his own words, that 
“the main thrust of the show cause 
notice was the realness of the tran- 
saction.” In other words, he want- 
ed to raise the question, which had 


. also been unsuccessfully pressed into 


service before the Division Bench, 
ostensibly 
was done by the respondent the real 
importer in the case was the Cycle 
Company and the respondent merely 
lent his name, The Division Bench, 
in our opinion, rightly rejected the 
submission holding that that was a 
completely new case which had not 
been made out either before the ad- 
judicator or before the learned 
single Judge. The Division Bench 
further rightly held as follows:— 


“It was never the contention of 
the Customs authorities that the im- 
portation of the goods was not done 
by the petitioner and that though 
everything is ostensibly done. by the 
petitioner the real importer is B. C. 
Cycle Company. In the show cause 
notice there is no allegation made on 
the part of the Customs that the 
contract with the Japanese supplier 
was a sham or that the petitioner’s 
contract with the B. C. Cycle Com- 
pany was also a sham transaction.” 
We are, therefore, unable to agree 
with Mr. Sanghi that he can be per- 
mitted to raise this question of a 
“make-believe” transaction by the 
respondent. 


15. The only question, there- 
fore, that arises for decision in this 
case and on which Mr. Sanghi has 
addressed us is as to the question 
whether property in the goods ‘had 
passed to the Cycle Company when 
the contract had been entered by 
the respondent with it, that is to say, 
prior to the arrival of the goods at 
Calcutta port for clearance. | 

16. We may even quote what 
was stated in the additional show 
cause notice: P 

“Thus it appears that the sale 
contract which purports to be an 


1976 


‘agreement to sell’ is actually a sale 
and that the property in the subject 
goods vested with M/s. Bombay and 
Calcutta Cycle Co., at the time of 
importation.” 
The learned single Judge answered 
the question in the following words:— 
“In this case the goods were spe- 
cific goods in a deliverable state as 
already held. There was nothing in 
the contract indicating that the pro- 
perty in the goods would pass to the 
buyer at a later stage. - Therefore, 
under Section 20 of the Sale of Goods 
Act, the property passed at the time 
of the contract of sale and it was 


immaterial that time for payment of. 


price and also time for delivery were 
postponed.” i 
The Division Bench, on the other 
hand, after extensively dealing with 
all the facts and circumstances of the 
ease including the terms of the con- 
tract, came to the conclusion that— 

t.n. no property could pass be- 
fore the goods were delivered at the 
Bombay godowns of the B. C. Cycle 
Company.” 

17. The controversy has to be 
resolved by reference to Sections 18, 


19 and 20 of the Sale of Goods Act, > 


1930. 


18. It is, in our opinion, not 
possible to hold, that the property in 
goods passed at the time of agree- 
ment dated February 20, 1959. The 
contract to sell related not to the 
entire consignment of the goods 
which were being imported by the 
respondent but only to part of those 
‘goods, even though it may be a ma- 
jor part. Out ef 208 dozen rock 
shafts which were imported, 200 
dozen were to be sold by the respon- 
dent company to respondent No. 2. 
There was nothing to prevent the 
respondent company from selecting 
for itself any eight dozen rock shafts 
out of the whole consignment. The 
place of delivery of the goods was 
buyer’s godown in Bombay. The pro- 
perty in the goods could not pass in 
favour of respondent No. 2 until, 
after the arrival of the goods in 
Bombay, two hundred dozen rock 
shafts to be delivered to the buyer 
were separated, So far as industrial 
sewing machines were concerned, the 
property in them could also not pass 
to the buyer before the passing of the 
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property in rock shafts as the con- 
tract between the respondent company 
and the buyer was one indivisible 
contract. The High Court, in our 
opinion, rightly held that the property 
in the goods did not pass to the buyer 
the 
goods in Bombay. No specific goods 
in a deliverable ‘state were attached 
to the contract when it was made. 


19. Mr. Sanghi submits that 
the fact that the Cycle Company was 
principally financing the whole trans- 
action and stood guarantee to the 
Bankers in Delhi enabling the res- 


pondent to: open a letter of credit 
for the importation of the goods 
clearly indicates that, notwithstand- 


ing the place of delivery in the con- 
tract, the parties intended that the 
imported goods were appropriated to 
the contract when the same was 
made, In many genuine commercial 
transactions guarantee can be arrang- 
ed by a party importing or exporting 
goods under a valid licence, The 
mere fact of financial guarantee to a 
Banker for the purpose of opening a 
letter of credit without anything 
more, would not convert the guaran- 
tor to be the owner of the property 
the moment the contract was enter- 
ed if the terms therein pointed to 
the contrary. We are unable to hold 
that the mere fact of the Cycle Com- 
pany being the guarantor with re- 
gard to the financial arrangement, 
which the respondent made with the 
Bankers in Delhi, would lead to the 
inescapable conclusion that the pro- 
perty in the goods had passed to the 
Cycle Company at the time when the 
contract was made, The correspon- 
dence between the respondent and the 
Cycle Company, that between the 
parties and the Banker and the ar- 
rangements for clearing the goods 
through the Calcutta Clearing House 
relied upon by Mr. Sanghi, do not 
lead to a contrary conclusion. 

20. It is clear that the respon- 
dent had a valid import licence under 
the cover of which it imported the 
goods from Japan. and, as we have 
held above, the property in the goods 
had never passed during the impor- 


tation as alleged. by the Customs 
authorities. 
21. The entire controversy 


before the adjudicator was with re- 
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ference to the importation of the 
goods by the Cycle Company which 
fact was sought to be established 
against the respondent from the le- 
gal position urged with regard to the 
passing of property to the Cycle 
Company at the time the contract 
had been made on February 20, 
1959. Mr, Sanghi submits that if, on 
the facts and circumstances, conduct 


of the parties and the correspon- 
dence during the relevant period 
taken with the advance of finance 


and guarantee of the Cycle Company, 
the adjudicator came to the conclu- 
sion. that the property had passed 
and the goods were liable to confis- 
cation and the conclusion. was prima 
facie reasonable, the High Court had 
no jurisdiction to interfere with the 
order under Article 226 of the Cons- 
titution, This would be true, says 
counsel, even if the High Court 
could on the same facts and circum- 
stances take another view in the mat- 
ter. We are unable to accede to the 
submission, 


22. We are dealing with an 
order of confiscation of certain goods 
imported under a licence granted to 
the respondent. It was never dis- 
puted that it was a valid licence. It 
was also not an Actual User licence. 
The respondent, therefore could sell 
these imported goods to others. The 
whole matter, therefore, turned on 
the legal issue as to whether pro- 
perty had passed at the time the 
respondent had entered into the con- 
tract for the sale of the imported 
goods, Even the Customs Authority 
in its additional show cause notice 
made particular reference to Section 


20 of the Sale of Goods Act and 
pointed out that— 
“the ownership in the goods 


under consideration appears to have 
passed on to M/s. Bombay and Cal- 
cutta Cycle Co. right from the time 
the sale contract was concluded.” 


When, therefore, on the terms of 
the contract along with other rele- 
vant facts and circumstances which 
had to be looked into by the adju- 
dicator for application of Section 20 
of the Sale of Goods Act, he com- 
mitted a manifest error of law ap- 
parent on the face of the order, the 
High Court’s jurisdiction to interfere 
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under Article 226 of the Constitution 
is clearly attracted. The submission 
of Mr. Sanghi is, therefore, without 
any force. f 

23. In the view we have 
taken regarding passing of property 
in the goods we need not deal with 
Mr. Sanghi’s submission with refer- 
ence to the provisions of warranty 


under Section 12 of the Sale of 
Goods Act. 
24, The orders of confiscation 


of the goods and penalties imposed 
are invalid and the High Court was 
right in quashing the same by issu- 
ing the appropriate writs. 
25. In the. result the appeals 
are dismissed with costs. 
Appeals dismissed. 


AIR 1976 SUPREME COURT 1414 
(From Patna: 1969 BLJR 457) 
A. N. RAY C. J. M. H. BEG 

AND JASWANT SINGH, JJ. 

Union of India and others, Ap- 
pellants v. Sugauli Sugar Works (P) 
Ltd., Respondents. 

Civil Appeals Nos. 1562 to 1573 
of 1971, D/- 11-3-1976. 

(A) Railways Act (1890), S. 73 — 
Suit for recovery of money on ac- 
count of non-delivery of consign- 
ments — Negligence of railway em- 
ployees — Proof — Onus. 


When the consignments are 
booked at railway risk the liability 
of the railway is that of a bailee. 
The onus of proving that the rail- 
way employees took the necessary 
amount of care and that they were 
not guilty of negligence rests on the 
Railway Authorities. The question 
of onus, however, is not important 
when the entire evidence is before 
the Court. (Paras 13, 14) 

Held that in view of the evi- 
dence the High Court correctly came 
to the conclusion that the barge sank 
because of the serious negligence of 
the railway employees and the rail- 
ways did not take the care which it 
was required to take as a _ bailee. 
1969 BLJR 457, Affirmed. (Para 19) 


(B) Railways Act (1890), S. 73 — 
Suit for recovery of money on ac- 


DT/DT/B8/76/GDR 





1976 Union of India v, S: S. Works (Ray C. J.) (Prs, 1-10] S.C. 1415 
count of non-delivery of consign- pondents alleged that non-delivery was 
ments — Damages — Decree award- onaccountof gross negligence and mis- 


mg plaintiff contract price of goods 
— Valid, 

One of the principles for award 
of damages is that as far as possible 
he who has proved a breach of a 
bargain to supply what he has con- 
tracted to get is to be placed as far 
as money can doit, in as good a 
situation as if the contract had been 
performed. The fundamental basis 
thus is compensation for the pecu- 
niary loss which naturally flows 
from the breach, Therefore, . the 
principle is that as far as possible 
the injured party should be placed in 
as good a situation as if the contract 
had been performed, In other words, 
it is to provide compensation for 
pecuniary loss which naturally flows 
from the breach. The High Court 
held correctly applied these princi- 
ples and adopted the contract price 
in the facts and circumstances of the 
case as the correct basis for compen- 
_ sation, 1969 BLJR 457, Affirmed. 

(Para 22) 
Mr. S. P, Nayar, Advocate, for 


Appellants; Mr, P. K. Chatterjee 
and Mr. Rathin Dass, Advocates 
in Civil Appeals Nos. 1566, 1567, 


1572 and 1573 of 1971 and Mr. A. N. 
Singha and Mr. P. K. Mukherjee, 
Advocates in Civil Appeals Nos. 
1562-65 and 1568-71 of 1971, for Res- 
pondents. 

Judgment of the Court was de- 
livered by 

RAY, C. J.:— These appeals are 
by certificate from the judgment and 
decree of the High Court at Patna 
dated 13 April, 1966 and 3 September, 
eee 

2. Four suits were filed by 
Sugauli Sugar Works Ltd. for re- 
covery of money on account of non- 
delivery of consignments, Two suits 
were filed by Majhaulia Sugar Works 
for recovery of money on account of 
non-delivery of two consignments. 
The suits were filed in the Court of 
the Subordinate Judge, Motihari in 
Bihar. 

3. The plaintiffs are respon- 
dents. The case of the respondents 
was that goods were booked on 5 Sep- 
tember, 1955 to several destinations 
under railway risk. The goods did 
not reach the destinations, The res- 


conduct onthe part of the Railways. 
4. The defence was that the 


wagons containing the goods in suit 
along with other wagons 
were taken on Barge No. 6 from 
Samaria Ghat to Mokamah Ghat on 
7 September, 1955, There was an 
accident, The Barge with all the 
wagons sank in the river Ganges. 


The Railways contended that the em- 
ployees were not guilty of any negli- 
fence or misconduct. 

5. The Subordinate Judge 
dismissed all the suits and held that 
the accident was not because of the 
negligence of the railway employees. 


6. The High Court accepted 
the appeals filed by the respondent. 
The High Court held that the con- 
signments were booked at railway 
risk and there was no explanation 
given for the sinking of the Barge. 
The High Court held that the Barge 
sank because of serious negligence of 
the railway employees and it was 
not a case of inevitable accident. The 
High Court also held that the rail- 
way did not take the care which it 
was required to take as a bailee. The 
High Court delivered the judgment 
on 13 April, 1966 and sent to the 
trial Court for determination of the 
issue: ‘What is the amount for 
which the plaintiffs are entitled to a 
decree in this case?” 


7. One group of appeals is 
against the judgment of the High 
Court dated 13 April, 1966 which de- 
termined the liability. 

8. The Additional Subordinate 
Judge, Motihari who tried the issue 
on remand by an order dated 10 
September, 1966 gave decrees in fa- 
vour of the respondent, The High 
Court by judgment dated 3 Septem- 
ber, 1968 set aside the judgment and 
decree of the trial Court on remand. 
The High Court awarded decrees in 
favour of the respondents, 


9. The second group of ap- 
peals is by certificate against the 
judgment of the High Court dated 3 
September, 1968. 

10. One of the contentions 
raised before the High Court and 
repeated here is that the High Court 
should not have relied on an enquiry 
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report into the accident. The High 
Court held that there was an enquiry 
under R. 18 of the Rules made by the 
Railway Board. The High Court 
referred to Sections 83 and 84 of 
the Railways Act. Section 83 provides 
that if. there is any accident attend- 
ed with Joss of human life or griev- 
ous hurt or with serious injury to 
property, notice shall be given to 
various persons, Secticn 84 confers 
power on the Central Government to 
make Rules for several purposes in- 
cluding the purpose of prescribing 
the duties of railway servants, police 
officers, inspectors and Magistrates 
on the occurrence of an accident. 
Section 2 of the Indian Railway 
Board Act authorises the Central 
Government to invest the Railway 
Board with all or any of the powers 
or functions of the Central Govern- 
ment under the Railways Act. The 
Central Government authorised the 
Railway Board to make rules in 
pursuance of Section 84 of the Rail- 
ways Act. Rule 18 of the Railway 
Board Rules provides that whenever 
an accident has occurred in the 
course of working a Railway, the 
Agent or Manager shall cause an en- 
quiry to be promptly made by a 
committee of railway officers (to be 
called a joint enquiry) for the 
thorough investigation of the case 
which led to the accident. It is alsc 
provided in the rule that an enquiry 


may be dispensed with in certain” 


cases. 


11. - In the present case the 
enquiry was held by three officers. 
The enquiry report which is marked 
as Exhibit 9 -was contended by the 
respondent to be admissible under 


Sections 5, 7, 9 and 35 of the Evi- 
dence Act. The Railway contended 
that the report was a privileged 


document and further claimed that 
the enquiry was a private enquiry. 
The High Court rightly rejected both 
the contentions. First, the High Court 
held that no privilege had been claim- 
edand there was no affidavit of the 
Minister in charge or the Secretary 
of the department to support a claim 
for privilege. The High Court also 
referred to the fact that the report 
was called for by the Court of the 
Subordinate Judge at Gaya and the 
Railways did not claim any privilege 
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there. Second, the High Court also 
rightly held that the enquiry report 
was admissible under Sections 5, 7 
and 9 of the Evidence Act. The High 
Court did not go into the question 
-whether it was admissible under Sec- 
tion 35 of the Evidence Act. 

12. The High Court further 
held. that the Railways did not exa- 
mine important witness, viz., the Com- 
mander of the ferry wbo was on the 
spot when the Barge was in trouble. 
The High Court held that the Rail- 
ways suppressed important documents 
like the marine certificate and the 
stock register which would have 
given tne life history and the capa- 
city of the Barge. The High Court 
correctly drew adverse inference 
against the appellants for non-pro- 
duction of important witness and im- 
pertant documents. 


_ 13. The Hability of the 
way was that of a bailee. The con- 
signments were booked at railway 
risk, The onus of proving that the 
railway employees took the neces- 
sary amount of care and that they 
were not guilty of negligence rested 
on the Railway Authorities. The High 
Ccurt held that it was not a case of 
unavoidable accident and that the 
Barge sank because -of gross negli- 
gence of railway employees and the 
railways did not take the amount of 
care which it was required to take as 
a bailee. 


14.. The question of onus is 
not important when the entire evi- 
dence is before the Court. The High 
Court found that Rasul the Sarang 
of ‘Chapra’ was responsible for the 
accident because he had failed to 
exercise proper judgment while 
manoeuvring his own vessel for the 
purpose of heaving up the anchor of 
Barge No. 6 and he failed to exercise 
initiative to save the barge by 
breaching it on the nearest char, in- 
stead of taking it to the Simariaghat 
goods jetty. The High Court also held 
that the Commander of the ferry 
found that he visited the steamer 
‘Samastipur’ and Barge No. 6 when 
there was difficulty in heaving the 
anchor of the barge and thereafter 
went away, leaving the matter en- 
tirely in the hands of the sarang. The 
High Court held that these officers 
were responsible for not staying on 


rail- 
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board until the barge was out of 
trouble. 


15. The High Court found 
that Barge Nọ. 6 was very old. It 
was built in 1897. It 
heavy repairs in 1953, The time of 
the accident was at about 2.20 p.m. 
on 7 September, 1955. ‘“Samastipur” 
started towing the barge, went about 
a mile when the radius rod of 
Samastipur broke down, Radius rod 
is a part of the paddle by which a 
steamer is driven. The radius rod of 
Samastipur was repaired in due 
course. It then heaved up its an- 
chor, The anchor of the barge could 
not be lifted, There was a danger 
whistle, Rasul, the Sarang of “Chapra”’ 
came with his steamer to the aid of 
Samastipur. Two officers Lall and 
Devia hereinbefore mentioned left 
the matter in the hands of the three 
sarangs, Lall, the Commander of the 
Ferry was not examined. The Assis- 
tant Mechanical Engineer was exa- 
mined, The High Court found that 
Rasul did not take the steamer and 
the barge to the Diara but took them 
to Simariaghat. The steamer and 
the barge reached jetty at Simaria- 
ghat. When the barge was about to 
be attached to the jetty, it sank. 


16. The High Court found 
that the strength of the current in 
the month of September was a known 
factor. The railway employees were 
used to ply the steamer and the 
barge between the two ghats during 
the month of September. The rail- 
. way employees were found to equip 
themselves with appropriate applian- 
ces and necessary skill for the job of 
taking the barge across. The High 
Court found that there was no satis- 
factory explanation for the sinking 
of the barge. The High Court also 
found that there was no explanation 
why the anchor of the barge could 
not be lifted. According to the High 
Court, this might have been due to 
defective or insufficient appliance for 
haulage of the anchor. The High 
Court also found that there was no 
evidence to show that there was any 
unforeseen difficulty, by reason of 
which the anchor could not be heav~ 
ed up. The fact that the anchor 
could not be lifted was held by the 
High Court to be on account of the 
negligence of the railway employees. 
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17. The High Court also re- 
ferred to the fact that the barge de- 
veloped a big hole and there was no 
explanation how this happened, The 
High Court felt that this could be ex- 
plained by assuming that Chapra 
pulled the barge in such a way as to 
make the anchor chain rub against 
the bottom plates of the barge so as 
to create the hole. The High Court 
found no other reasons because there 
is no suggestion that there was any 
submerged tree or stone, and the 
hole was caused because the barge 
accidentally struck against any such 
substance, Since the creation of the 
hole could not be attributed, accord- 
ing to the High Court to anything 
unforeseen, it was due to the negli- 
gence of the railway employees. 


18. The High Court further 
found that if the barge had been 
towed to the Diara, it could not sink. 
The water near the Diara must have 
been shallow so that the wagons upon 
the barge could not be submerged in 
the water near it. On the other 
hand, Rasul took the steamer and the 
barge to a much longer distance and 
the passage must have taken a con- 
siderable time, Besides, the water 
near the jetty was undoubtedly deep 
and the wagons were also submerg- 
ed. 


19. The High Court on these 
findings correctly came to the conclu- 
sion that the barge sank because of 
the serious negligence of the rail- 
way employees and the railways did 
not take the care which it was re- 
quired to take as a bailee, 


20. The High Court passed 
decrees awarding the respondents 
price of sugar and costs of damages 
and interest pendente lite and future 
interest. 


21. The appellant contended 
that the contract price should not 
have been awarded. The High Court 
said that the evidence of plaintiff's 
witness Gaya Prasad showed the sel- 
ling rate of sugar and there was no 


challenge to that evidence, The High 
Court found that the goods were 
despatched on 4 September, 1955. 


The barge sank on 7th September, 
1955, and, therefore, the contract 
price would be the correct measure 
of damages. The High Court on the 
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facts and circumstances of the case 
found that the contract price would 
also be the same as the market price 
at that time. 


22. The market rate is a pre- 
sumptive test because it is the gene- 
ral intention of the law that, in giv- 
ing damages for breach of contract, 
the party complaining should, so far 
as it can be done by money, be 
placed in the same position as he 
would have been in if the contract 
had been performed, The rule as to 
market price is intended to secure 
only an indemnity to the purchaser. 
The market value is taken because it 
is presumed to be the true value of 
the goods to the purchaser. One of 
the principles for award of damages 
is that as far as possible he who has 
proved a breach of a bargain to sup- 
ply what he has contracted to get is 
to be placed as far as money can do 
it, in as good a situation as if the 
contract had been performed. The 
fundamental basis thus is compensa- 
tion for the pecuniary loss which 


naturally flows from the breach 
Therefore, the principle is that as 
far as possible the injured party 


should be placed in as good a situa- 
tion as if the contract had been per- 
formed. In other words, it is to 
provide compensation for pecuniary 
loss which naturally flows from the 
breach, The High Court correctly 
applied these principles and adopted 
the contract price in the facts and 
circumstances of the case as the cor- 
rect basis for compensation, 


23. For these reasons, the 
judgment of the High Court is af- 
firmed. The appeals are dismissed 
with one set of costs. 

Appeals dismissed. 
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A. N. RAY C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 

M/s. Annapurna Carbon Indus- 
tries Co., Appellant v. State of 
Andhra Pradesh, Respondent. 

Civil Appeals Nos. 630-631 of 
1971, D/- 9-3-1976. 
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A. C. Industries v, State of A. P. 


‘Are Carbons” are 


(Mrs. Vimla 


A.L R. 


(A) A. P. General Sales Tax Act 
(6 of 1957), Sch. I, Entry No. 4 — 
Are Carbons known as “Cinema Are 
Carbons” fall under entry No, 4. 


“Are Carbons” known as "cinema 
covered by entry 
No, 4 and their sales are liable to 
sales tax. ILR (1971) And. Pra. 1156, 
Affirmed. (Para 11): 

The deciding factor is the pre- 
dominant or ordinary purpose or use. 
It is not enough to show that the arti- 
cle can be put to other uses also, It is 
its general or predominant user 
which determines the category in 
which an article will fall. (Para 7) 

The Court hasto find the intention 
of the framers of the schedule in mak- 
ing the entry in each case, The best 
guide to their intentions is the language 
actually employed by them, (Para 9) 


The term “accessories” is used 
in the schedule to describe goods 
which may have been manufactured 
for use as an aid or addition, ‘Ac- 
cessories” are not necessarily confin- 
ed to particular machines for which 
they may serve as aids. The same 
item may be an accessory of more 
than one kind of instrument, The 
main use of the are carbons was duly 
proved to be that of production of 
powerful light used in projectors in 
cinemas, That fact that they can 
also be used for search lights, signal- 
ling, stage lighting, or where power- 
ful lighting for photography or other ` 
purposes may be required, could not 
detract from the classification to 
which the earbon arcs belong. That 
is determined by their ordinary or 
commonly known purpose or user. 


This is evident from the fact that 
they are known as “cinema arc car- 
bons” in the market. (Para 10) 


Cases Referred: Chronological Paras | 

1971 Tax LR 614 = (1971) 27 STC 
45 (Madh Pra) 5 

(1970) 26 STC 428 (All) 5 

(1970) 26 STC 87 (Mys) 

(1968) 22 STC 172 = (1969) 1 Mad 
LJ 390 

(1968) 22 STC 476 (Mad) 

AIR 1966 Madh Pra 51 = 16 S16 
860 

(1964) 15 STC 32 (Bom) 


(1963) T.R.C. No. 26 of 1962, i 
9-8-1963 (Andh Pra) 3 
Mr, V. S. Desai Sr. Advocate, 


Markandeyalu and Mr. 
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G. N. Rao, Advocate with him), for 
Appellant; Mr. P. Ram Reddy Sr. 
Advocate, (Mr. P. P. Rao, Advocate 
with him), for Respondent. 


The Judgment of the Court was 
delivered by 


BEG, J.:— The short question be- 
fore us in these appeals by special 
leave, is whether sales of Arc. car- 
‘bons, known as “Cinema Are Car- 
bons’, manufactured by the appel- 
lant company, were rightly subjected 
to sales tax for two 
years 1965-66 and 1966-67 on 
ground that they fall under entry 
No. 4 of the Ist Schedule of the 
Andhra Pradesh General Sales 
Act, 1957, (hereinafter referred to as 
‘the Act’). This entry reads as fol- 
lows: 

“Cinematographic equipment, in- 
cluding cameras, projectors, and 
sound recording and reproducing 
equipment lenses, films and parts and 
accessories required for use there- 
with.” 

2. As indicated above, the 
very name of the Arc carbons, as 
commercial commodities, seems to 
attach the word “Cinema” to them 
because of the use to which they are 
generally put. The High Court re- 
ferred to the fact that the appellants 
had not produced their account 
books to show that they had been 
purchased by ` persons other than 
those who ran cinemas or for any 
other use. Of course, it is very dif- 
ficult to identify a taxable commo- 
dity merely by the use to which it 
may be put, Nevertheless, it 'ap- 
pears that the entry under conside- 
ration links the taxable object with 
its general or ordinary use. The tax- 
ing authorities were, therefore, com- 
pelled to consider the use which is 
generally made of the are carbons. 
They had concluded that the com- 
mon or ordinary use of the arc car- 
bons was that they exuded the power- 
ful light cast, through the projectors, 
on cinema screens. 


3. It was pointed out that the 
Sales Tax Appellate Tribunal, -the 
final departmental authority under 
the Act, had allowed an application 
for adducing expert evidence to de- 
termine the question whether arc 
carbons manufactured by the appel- 
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assessment. 
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lant company could be covered by 
the entry under consideration. It, 
however, appears that, before fur- 
ther evidence could be taken, at the 
appellate stage, on the subject, a 
decision of the Andhra Pradesh High 
Court, in State of Andhra Pradesh v. 
Smt, Nidmarthi Saraswathi Devi, 
T. R. C. No, 26 of 1962 (decided on 
9-8-1963 Andh- Pra) was brought to 
the notice of the Tribunal, There, 
the High Court had held that such 
are carbons are covered by the 4th 
entry in the Ist Schedule of the Act. 
Hence, the Tribunal dismissed the 
appeal without taking further evi- 
dence. 


4, In the High Court, two 
decisions cited on behalf of the ap- 
pellants were: Deputy Commr, of 
Commercl, Taxes, Madhurai Division, 
Madhurai v, Ravi Auto Stores; (1968) 
22 STC 172 (Mad) and State of Mad- 
ras v. Indian Oxygen Ltd., (1968) 
22 STC 476 (Mad), The High 
Court pointed out that in both 
these cases what was decided 
was whether “welding electrodes”, 
considered by themselves, were “elec- 
trical goods” falling within entry 41 
of Schedule 1 of the Madras General 
Sales Tax Act. It was held, in 
these cases, that they were only cop- 
per rods which were melted by elec- 
trical power in the process of weld- 
ing. Neither the use of the term 
“electrode” to describe them, sug- 
gesting a connection with electricity, 
nor their utilisation in a process in- 
volving application of electrical 
power could convert them into. “elec- 
trical goods” as contemplated by 
the entry in the Madras Act. The 
High Court rightly observed that 
these decisions had no bearing what- 
soever upon the very different en- 
try in a schedule of an entirely dif- 
ferent Act of a different State, 


5.- The same question has 
been argued before us with the help 
of some more cases to which the 
same criticism applies, The addi- 
tional cases cited before us were 
Pashabhai Patel & Co. (P) Ltd. v. 
Collector of Sales Tax, Maharashtra 
State, (1964) 15 STC 32 (Bom) where 
it was held a “tractor” is not “agri- 
cultural machinery”, within the 
meaning of entry 9 in Schedule B of 
Tax Act, 1953; 
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Agrawal Brothers v. Commr, of Sales 
Tax, Madhya Pradesh, (1965) 16 STC 
860 = (AIR 1966 Madh Pra 51) 
where it was also held that a “trac- 
tor”, which is “nothing but a self- 
propelled vehicle capable of pulling 
a load” or “traction”, does not ac- 
quire the character of “agricultural 
machinery or implement” merely be- 
cause when used on agricultural land 
it is used also to draw certain agri- 
cultural implements like a plough; 
State of Mysore v. Kores (India) Ltd., 
(1970) 26 STC 87 (Mys) where it was 
‘held that a typewriter ribbon is not 
an essential part of a typewriter so 
as to attract the tax under entry 18 
of the second schedule to the Mysore 
Sales Tax Act, 1957, Commr., Sales 
Tax, U, P. v. Free India Cycle Indus- 
tries, (1970) 26 STC 428 (All) .where 
it was held that rexine saddle covers 
used also for bicycle seats are not 
covered -by entry No. 34 introduced 
by Section 3A of the U. P. Sales Tax 
Act, 1948, as modified subsequently, 
which read: “bicycles, tricycles, cycle 
rickshaws and perambulators and 
parts and accessories thereof other 
than tyres-and tubes”: Madhya Pra- 
desh State - Co-operative Marketing 
Society, Jabalpur v. Commr. of Sales 
Tax, M. P. Indore, (1971) 27 STC 45 
= (1971 Tax LR 614) (Madh Pra) 
where it was held that “oil-engines 
and pumps”, which are not known in 
the commercial world as “agricultural 
‘ machinery” could not be covered by 
an entry meant for goods sold for 
agricultural purposes simply because 
some of them are also sold to a 
agriculturists for agricultural pur- 
poses, , 

6. We do not think that any 


useful purpose is served by multi- ` 


plying cases relating to entries which 
are so very different and could have 
only a very remote bearing, if any, 
upon any reasoning which could be 
adopted to support the submission 
that the are carbons, under conside- 
ration here, fall within the relevant 
entry 4 of Schedule I of the Act. 
The meaning to this entry can only 
be satisfactorily determined in the 
light of the language of the entry it- 
self considered in the context in 
-which it occurs. i 


7. The entry No. 4 occurs in 
la schedule in which descriptions of 
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goods to be taxed indicate that the 
expression “required for use there- 
with” has been employed for equip- 
ment or accessaries connected with 
the main purpose. For instance, in 
entry No. 5 the expression occurs at 
the end as follows: ` 


“Photographic and other came- 
ras and enlargers, films and plates, 
paper and cloth and other parts and, 
accessaries required for. use there- 
with.” . - 
Apparently, the deciding factor is 
the predominant or ordinary purpose 
or use. Itis not enough to show 
that the article can be put to other 
uses also. .It is its general or predo- 
minant user which seems to deter- 
mine the category in which an arti- 
cle will fall. M 


8. The first entry in the 
schedule relates to “motor vehicles” 
-and includes “component parts of 
motor vehicles” and “articles (includ- 
ing batteries) adapted for use as parts 
and accessories of motor vehicles”, 


` but excludes certain other articles by 


putting in the words “not being such 
articles as are ordinarily also used 
for other purposes than as parts and 
accessories of motor vehicles.” En- 
_try No. 2, relating to refrigerators, 
air conditioning plants covers also 
“component parts thereof’. Again, 
entry No. 3, for “wireless reception 
instruments and apparatus” includes 


“electrical valves, accumulators, am- 
-~ plifiers and loud-speakers and spare 
parts and accessaries thereof’. The 


words “parts thereof” are used in 
several entries, such as entry No. 6 
for clocks, time-pieces and watches, 
entry No. 10 for dictaphones and 
other similar apparatus for recording 
sound, and entry No. 11 for sound 
transmitting equipment such as tele- 
phones and loud-speakers, ` , 


9. Our object in indicating the 
nature of entries, amidst which en- 
try No. 4 occurs, is to show. that 
some precision has been attempted in .- 
making the entries, When it was 
intended to confine the entry to par- 
ticular gadgets and “parts thereof” 
the entry said so. Of course, even 
where an entry relates to parts 
manufactured for use for a particular 
kind of instrument or gadget only, 
the article, manufactured to serve as 
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a part of a particular kind of ap- 
paratus, would not cease to be cover- 
ed by the intended entry simply be- 
cause a purchaser makes some other 
use of it. We have to find the inten- 
tion of the framers of the schedule in 
making the entry in each case. The 
best guide to their intentions is the 
language actually employed by them. 


10. We find that the term 
“accessaries” is used in the schedule 
to describe goods which may have 
been manufactured for use as an aid 
or addition. A sense in which the 
word accessary is used is given in 
Webster’s Third New International 
Dictionary as follows: “an object or 
device that is not essential in itself 
but that adds to the beauty, conveni- 
ence or effectiveness of something 
else.” Other meanings given there 
are: “supplementary or secondary to 
something of greater or primary im- 
portance”, “additional”, “any of seve- 
ral mechanical devices that assist in 
operating or controlling the tone re- 
sources of an organ”. ‘Accessaries” 
are not necessarily confined to parti- 
cular machines for which they may 
serve as aids, The same item may 
be an accessary of more than one 
kind of instrument. 


11. It will be noticed that the 
entry we have to interpret includes 
“parts” as well as “accessaries” which 
are required for use in projectors or 
other cinematographic equipment. 
We think that the Andhra’ Pradesh 
High Court correctly held that the 
Imain use of the arc carbons under 
consideration was duly proved to be 
that of production of powerful light 
used in projectors in cinemas, The 
fact that they can also be used for 
search-lights, signalling, stage light- 
ing, or where powerful lighting for 
photography or other purposes may 
be required, could not detract from 
the classification to which the carbon 
arcs belong. That is determined by 
their ordinary or commonly known 
purpose or user. This, as already ob- 
served by us, is evident from the 
fact that they are known as “cinema 


arc carbons” in the market. This - 
finding was enough, in our opinion, 
to justify the view taken by the 


Andhra Pradesh High Court that the 
goods under consideration are cover- 
ed by the relevant entry No. 4. 


State of Punjab 


12. Consequently, 
these appeals with costs, 
Appeal: dismissed. 
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we dismiss 


AIR 1976 SUPREME COURT 1421 
(From: Punjab & Haryana)* 
R. S. SARKARIA AND P, N. 
. SHINGHAL, JJ, 
Jit Singh, Appellant v, 
Punjab, Respondent. 
Criminal Appeal No. 247 of 1971, 
D/- 24-3-1976. 
(A) Criminal P. C. (1898), S. 162 
— Site plan prepared by investigating 
officer in accordance with the vari- 
ous situations pointed out to him by 
witnesses — Notes on site plan — 
Use of — Cav be used only for con- 
tradicting witnesses in accordance 
with the provisions of Section 145, 
Evidence Act — (Evidence Act (1872), 
Section 145), 


The notes on the site plan pre- 
pared by the investigating officer in 
accordance with the various situations 
pointed out to him by the witnesses 
are statements recorded by the Po- 
lice Officer in the course of investi- 
gation, and are hit by S. 162, These 
notes can’ be used only for the pur- 
pose of contradicting the prosecution 
witnesses concerned in accordance 
with the previsions of S. 145, Evi- 
dence Act, and forno other purposes. 
Therefore where this was not done, 
and the witnesses were never con- 
fronted and contradicted with this 
record, the notes on that site plan 
cannot be used to contradict the ac- 
count given by the witnesses in 
court in regard to the distances from 
which thev saw the occurrence, 

(Paras 19, 20) 

(B) Evidence Act (1872), S. 145 
— Criminal P. C. (1898), S. 288 — 
Evidence recorded at committal pro- 
ceedings — Use of — Previous state- 
ment of the witness not transferred 
to sessions record under Section 288 
— It cannot be used as substantive 
evidence, 

, The previous contradictory state- 
ment of a witness can be used only 


*(Criminal Appeal No, 44 of 1969, 
D/- 16-4-1971, —(Punj & Har.) 
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to contradict and discredit him, It 
cannot be used to impeach or under- 
mine the credit of other witnesses. 
The trial Court was therefore, in er- 
ror in using the previous inconsistent 
‘ statement of such a witness as a 
circumstance against the credit of 
other witnesses. Further where the 
previous statement of such a witness 
made in the committal court had not 
been transferred to the Sessions re- 
cord, under Section 288, it could not 
be used as substantive evidence in 
the case. (Para 26) 


Mr. P. N. Tiwari, Advocate, Ami- 
cus curiae, for Appellant; Mr. O. P. 
_Sharma, for Respondent, 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— This appeal is 
directed against an appellate judge- 
ment of the High Court of Punjab and 
Haryana whereby the acquittal of Jit 
Singh, appellant herein was reversed 
and converted into conviction for an 
offence under Section 302, Penal Code, 
with a sentence of imprisonment for 
life. The facts of the case, as they 
emerge from the record, are these: 


The deceased is one Hari Singh 
of village Ramunwala. On February 
6, 1968, his house was searched by 
the Police for seizure of excisable 
articles but nothing incriminating was 
found, The deceased suspected that 
his house was raided by the Police 
pursuant to some false information 
supplied by the appellant, On Febru- 
ary 9, 1968, there was a sharp quar- 
rel and exchange of abuse between 
the appellant and the deceased in the 
presence of Gurnam Singh (P. W. 6). 
The deceased was protesting and de- 
manding an explanation from the ap- 
pellant for causing the police raid 
on his house. The appellant retorted 
that if he was being so suspected, he 
would have an ‘encounter’ with the 


deceased, sometime. Gurnam Singh. 
separated and pacified them. 

2. On February 10, 1968, 
about half an hour before sunset, 


Baldev Singh (P. W. 3) son of the de- 
ceased went to i uncle, Nahar 
Singh (P. W. 4) in the vilage for 
borrowing the latter’s cart for cart- 
ing manure on the following morn- 
ing. While Baldev Singh and Nahar 
Singh were chit-chatting in the lat- 
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ters doorway, they heard an ex- 
change of abuses between the de- 
ceased and the appellant from the 
direction of the house of one Kala 
Singh. Both of them came out and 
saw the appellant and the deceased 
altercating, Immediately thereafter, 
they witnessed the appellant striking 
the deceased with a knife. Shouting 
to the assailant to desist from the as- 
sault, they proceeded to the spot. 
Mukhtiar Singh (P. W. 5) was also 
attracted to the spot. He also wit- 
nessed the occurrence, When Bal- 
dev Singh was at a distance of 2 
karams and the other two witnesses 
were at a distance of 5 to 7 karams 
from the scene, the appellant bolted 
away taking his weapon with him. 
On reaching close to the deceased, 
Baldev Singh and Nahar Singh found 
him unconscious, Soon thereafter Har- 
nek Singh, another son of the deceas- 
ed, also arrived there. Harnek Singh 
brought Gurnam Panch (P. W., 6) to 
the spot. Baldev Singh then inform- 
ed him that the appellant had stab- 
bed the deceased. The sons of the 
deceased laid Hari Singh on a cot 
and with the aid of Gurnam Singh 
and Mukhtiar Singh, carried him to 
the Civil Hospital, Moga, six or se- 
ven miles away. They reached the 
Hospital at 10 P.M. The medical 
officer Dr. Manohar Singh, examined 
Hari Singh and prepared a state- 
ment of his injuries. The Doctor 
sent the note, Ex, P-2, to the City 
Police Station, Moga informing them 


about the precarious -condition of 
Hari Singh. On receiving the note, 
Assistant Sub-Inspector, Kundan 


Singh (P. W. 9) reached the Hospital 
at 10.15 P.M. He found the deceas- 
ed unconscious and unfit to make a 
statement. Thereupon he recorded 
the statement (Ex, P-7) of Baldev 
Singh and sent the same to the Po- 
lice Station, Mehna within the juris- 
diction of which the -incident had 
taken place. On the basis of that 
statement, a case under Sections 307/ 
326, Penal Code was registered in 
the Police Station, Mehna at 12-30 
am., of the llth of February. 


3. Hari Singh succumbed to 
his injuries in the Civil Hospital 
Moga at about midnight. Dr. Mano- 
har Singh then sent an intimation 
(Ex, P-4) of Hari Singh’s death to 
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the Moga Police. Thereupon, Assis- 
tant Sub-Inspector, Kundan Singh 
came to the Hospital and prepared 
the inquest report, 


4. A. S. L Darshan ‘Singh 
(P. W. 10) of P.S. Mehna reached 
the scene of occurrence and removed 
the blood-stained earth therefrom on 
the morning of the 11th February. 
Subsequently, S. I. Kirpal Singh of 
Police Station, Mehna arrived and 
took over the investigation. 


5.. Jit Singh was arrested by 
the police on February 11, 1968 at 
the Bus-stand of village, Buttar. 
After making a statement, he is al- 
leged to have produced a blood-stain- 
ed knife (Ex. P.O. 1). 


6. The autopsy was conduct- 
ed by Dr, Jagan Nath Gupta on 
February 11, 1968 at 3.30 pm, He 
found four external injuries on the 
-body. Injury No. 1 was an oblique 
incised wound 12 cms. x2'/i ems. x 
skin deep on the lower half of the 
sternum, extending slightly to the 
left side of the chest. Injury No. 2 
was an oblique incised punctured 
wound with tapering ends, 
51⁄2 ems, x 2!/2 ems, going deep into the 
abdominal cavity on the left costal 
margin on the front of chest. It was 
directed from upwards te downwards, 
. backward and medially. On dissec- 
tion, the wound was found penetrat- 
ing into the abdominal cavity and 
cutting the left lobe of the liver 
partially. The abdominal cavity con- 
tained blood. Injury No. 3 was an 
oblique incised punctured wound, 
6 cms. x !/2 cm, going deep into the 
right thoracic cavity on the right side 
of the chest just below the nipple. 
It was directed upwards, backward 
and medially. The right lung and 
pleura were found cut, Injury No. 4 
was a linear abrasion, 2cms, long, 
just below the Xiphi sternum. Ac- 
cording to the Doctor, the shirt 
(Exh, P-2) and the banyan (Ex. P-3) 
bore cuts corresponding to the inju- 
ries. In his opinion, injuries 2 and 
3 found on the deceased were indi- 
vidually sufficient to cause death in 
the ordinary course of nature. 


7. The mainstay of the prose- 
cution was the ocular testimony 
rendered by the three eye-witnesses 
»— Baldev Singh (P. W. 3) Nahar 
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Singh and Mukhtiar Singh. The trial 
Court held that the occurrence had 
taken place around 9 p.m. when it 
was dark and it was impossible for 
P. Ws, Nahar Singh and Baldev 
Singh to have identified the assailant 
from a distance of 40 karams, and 
for Mukhtiar Singh from a distance 
of 10 or 15 karams, In its opinion, 
the injuries found by the medical of- 
ficer on the deceased, could not have 
been caused with the knife 
P.O. 1, alleged to have been recover- 
ed from the appellant. The first 
reason given in support of this con- 
conclusion was that Hari Singh must 
have been rushed to the Hospital at 
Moga in a tractor-trolly with least 
possible delay so as to reach there 
around 10 p.m. According to the 
trial Court’s estimate the carriage of ` 


the injured to the Hospital, six or 
seven miles away, could not have 
taken more than an hour, Counting 


back one hour from the time of ar- 
rival at the Hospital, the trial Court 
placed the time of occurrence around 
9 P.M. In support of its conclusion 
that Hari Singh had been brought in 
a tractor-trolly to the hospital at 10 
p.m, the trial Court relied on the 
statement of Dr, Manohar Singh 
(P. W. 1). l 


8. The second reason given by 
the trial Court for rejecting the evi- 
dence of the eye-witnesses was that 
on reaching the spot, Nahar Singh, 
Harnek Singh and Gurnam Singh 
asked the deceased as to who had 
caused him the injuries. For this 
finding, the trial Court relied upon a 
sentence În the statement of Nahar 
Singh recorded in the committal 
court, notwithstanding the fact that 
at the trial, Nahar Singh had said 
something to the contrary and had 
disowned his former statement on 
that point, when confronted with the 
same in cross-examination by the de- 
fence. 


9. The trial Court further 
found on the basis of the opinion of 
Dr. Manohar Singh that the injuries 
of the deceased could not have been 
caused with the knife, M, O. 1. 


19. The High Court has re- 
versed these findings of the trial 
Court, excepting the one that the 
knife M. O. 1, was not the weapon 


_that the putting of 
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with which the injuries were inflic- 
ted. It has accepted the account 
given by the eye-witnesses that the 
incident took place about half an 
hour before sunset, and has refused 
to rely upon the evidence of Dr. 
Manohar Singh inasmuch as he says 
that Hari Singh, injured was brought 
to the Hospital in a trolly pulled by 
a tractor. The reason given for not 
accepting the Doctor’s . testimony in 
regard to this fact. is that the Doc- 
tor did not make the deposition on 
the strength of any record. 


11. The second main reason 
given by the trial Judge for holding 
that Baldev Singh and Nahar Singh 
did not see the occurrence, was con- 
sidered and countered by the High 
Court in these terms: 


‘In the first place the earlier 
aforesaid statements (of Nahar Singh) 
cannot be substantive evidence inas- 
much as they did not state so at the 
trial. In the second place, quite 
often -it so happens that a person 
who sees an event does ask another 
involved in it “What has happened, 
who has done it.” Such being the 
working of the human mind at 
times, it does not necessarily follow 
such questions 


negatived the fact that the persor. 
asking them saw the event. In the 
third place. the presence of Nahar 


Singh as indicated above in his house 
at the relevant time could not pe 
doubted at all. The fact that Bal- 
dev Singh also was there too carries 
conviction. Added to it the fact that 
the offence was committed just about 
40 karams away. their presence at 
the relevant time cannot be ruled 
out. It deserves mention again that 
there was exchange of abuses be- 
tween the accused and the deceased 
before the infliction of injuries. That 
being so, there was nothing improb- 
able in the arrival of the two witnes- 


` ses above-named near the spot well 


in time to see the infliction of inju- 
ries by the deceased. Another rea- 
son given by the learned trial Judge 
for disbelieving Baldev Singh is that 
at the spot Baldev Singh told his 
brother Harnek Singh before the lat- 
ter went to fetch Gurnam Singh 


that Jit Singh had injured 
the deceased. In the nature of 
things, Harnek Singh should 


_ on February 10, 1968, 


have conveyed this vital fact to 
Gurnam Singh, but the testimony of 
Gurnam Singh is that he was told 
by Harnek Singh that there had heen 
a fight and on. reaching the spot . he, 
Gurnam Singh, learnt from Baldev 
Singh that Jit Singh was the assai-- 
lant of the deceased. In considering 
this part of the prosecution case, the 
learned trial Judge lost sight of the 
fact that Harnek Singh did not ap- 
pear in the witness-box, The fact that 
the condition of Hari Singh deceased 
was then precarious and that arrange- 
ment to remove him to the hospital 
were being made is patent, It may -be 
that in haste and confusion MHarnek 
Singh did not attach any importance 
to the name of the assailant of the 
deceased before Gurnam Singh.” 


12. Counsel for the appellant 
contends that the High Court has 
not been able to displace effectively 
the main reasons given by the trial: 
Court in support of its order of ac- 
quittal, In any case, it is submitted, 
the view of the evidence taken by 
the trial Court was also reasonably 
possible, and, in accordance with the `- 
we]}-established principles of practice, 
the High Court should have stayed 
‘a hands from disturbing the acauit- 


13. As against this, Counsel - 
for the State, has tried to support 
the judgment of the High Court. 


14, We will first take up the 
question, whether the occurrence 
took place shortly before sunset as 
alleged by the prosecution, Civil Hos- 
pital. Moga is admittedly six or 
seven miles from the place of occur- 
rence, It is not disputed by either 
side that the injured Hari Singh was 
brought to this Hospital at 10 P.M. 
The fact in 
controversy is whether he was 
brought in a tractor-trailer, as held 
by the trial court, or on a cot, carri- 
ed all the way by his sons and re- 
lations. In  cross-examination, Dr. 
Manohar Singh stated that Hari 
Singh injured was removed in his 
presence from the trolly of a trac- 
tor into the Hospital, and was exa- 
mined by him immediately there- 
after. The Doctor lives in the pre- 
mises of the Hospital. His presence 
therefore at the time of arrival of 
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the injured in the Hospital was high- 
ly natural and probable. In our 
opinion, the High Court was not 
justified in rejecting this fact depos- 
ed to by the Doctor, on the facile 
ground that he had no record with 
him to aid his memory on this point 
particularly when his version was in 
accord with the probabilities of the 
situation, Owing to the serious blead- 
ing injuries, life in Hari Singh was 
ebbing fast. The Hospital was 
about 7 miles away. There should 
have therefore been an anxiety on 
the part of the sons and relations of 
the deceased, who were at hand, to 
rush him to the Hospital by the 
quickest and most convenient means 
of conveyance available. Carrying 
the deceased on their shoulders all 
this 7 miles would be neither con- 
venient, nor quick, It was suggested 
to Baldev Singh by the defence that 
the injured was carried to the Hos- 
` pital in the tractor-trailor of Bhan 
Singh of their village. Baldev Singh 
denied the suggestion, but conceded 
that Bhan Singh of their village had 
a tractor-trailor which was then in 
the fields. 


15. Mr, O. P. Sharma, Coun- 
sel for the State submits that Bal- 
dev Singh’s statement to the effect, 


that the injured was carried by them ~ 


on a cot all the way to Moga, recei- 
ves corroboration from the mention 
of that fact in the F.I. R. 


16. In our opinion, mention 
of this fact in the F.I. R. is not sup- 
posed to assure its truth. Indeed, to 
treat it so would .be to fall into the 
fallacy of begging the question. The 
fact remains that while Baldev 
Singh etc, had a reason to conceal 
the truth on this point, the Doctor 
had none, Dr. Manohar Singh was a 
disinterested witness. In our opin- 
ion, the trial Court was right in pre- 
ferring his sworn word to the ipse 
dixit of Baldev Singh and in hold- 
ing that Hari Singh was taken to the 
Hospital in a trolly pulled by a trac- 
tor and not on a cot carried on the 
shoulders of his sons, all the way to 
Moga. If a trolly-pulled by a trac- 
tor was the means of transport used 
for conveying Hari Singh to the Hos- 


pital—as we hold it was— then the. 


maximum time taken in covering the 
journey to the Hospital would be 
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around one or one and a quarter 
hours, We may give. allowance for 
another hour or so which would be 
required to arrange and prepare the 


_tractor for the journey. At a most 


liberal estimate the total period of 
time that elapsed between the 
infliction of the injuries and the ar- 
rival of the injured in the Hospital 
would be around 2 or 2'/:hrs, In 
this way the probable time of the 
a works out to be around 
P 


17. If about 8 P. M. be the 
correct time of occurrence, it has to 
be considered further whether the 
eye-witnesses could see and identify 
the assailant at that hour. from the 
nearest distances from which they 
claim to have seen the occurrence. 
Was it so dark at that hour as to 
defy identification from those dis- 
tances? 


~ R. In this connection, the 
first thing to be noticed is that at 
the relevant time there was suffici- 
ent moon light. The calendar tells 
us that on the 10th Feb. 1968, moon 
arose at 2.5 p.m. and set at 4.11 A.M. 
on the lith February. The night of 
full moon was only two nights ahead. 
It was not rainy season, It is no- 
body’s case that it was a cloudy 
night. Thus, even if it is assumed 
that the occurrence took place 
around § P.M., there would be 
bright moon shedding its light on the 
scene of occurrence which was an 
open place, In that bright moon- 
light it could not be difficult for a 
person to recognise another known to 
him from a distance 45 or 50 ft. 
One infirmity in the reasoning of 
the trial court was that it assumed, 
without any basis whatever, that it 
must have been pitch dark at the 
time and place of occurrence, It com- 
pletely overlooked the fact that the 
scene of- occurrence must have been 
sufficiently lit by moon-light. Con- 
trary to the record, another fallaci- 
ous assumption made by the trial 
Court was that throughout the oc- 
currence all the three eye-witnesses 
saw the incident while remaining 
stationary far away at their- respec- 
tive positions, that Baldev and Nahar 
saw the. incident from a distance of 
40 or 45 karams and Mukhtiar from 
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15 or 20 karams. It completely over- 
looked the sworn testimony of the 
witnesses inasmuch as they stated 
that on hearing the altercation they 
came out and on seeing the com- 
mencement. of the assault ran to- 
wards the scene of occurrence shout- 
ing to the assailant to desist from 
the assault, and that the assailant 
ran away when Baldev Singh, Na- 
har Singh and Mukhtiar Singh were 
at a distance of 2/3 karams, 5 or 7 
karams and 7 or 8 karams, respec- 
tively from the spot. What the trial 
Court did was that for the entire 
duration of the occurrence, it kept 
the eye-witnesses fixed in immobile 
positions at distance from which they 
claimed to have seen the commence- 
ment of the assault, and completely 
ignored the progressively shorter and 
the shortest distances from which 
they saw the progress and the clos- 
ing blows of the assault on the de- 
ceased. 


19. Learned Counsel for the 
appellant contends that the story 
narrated by P. Ws, 3 and 4 about 
their having moved closer within a 
distance of 2 to 7 karams of the 
scene at the time of the assault, was 
a subsequent improvement, as it does 
not find mention in the F. L. R 
lodged by Baldev Singh. Attention 
has also been invited to the site- 
plan, Ex, P-13, prepared by the 
Draftsman, Kulwant Singh 4P. W. 8). 
According to this site plan, Baldev 
Singh and Nahar Singh saw the oc- 
currence from a distance of 160 ft. 
(32 karams) and Mukhtiar Singh 
from a distance of 25 ft. Counsel has 
also referred to. the rough site-plan 
Ex. P-14, that had been: prepared by 
the investigating officer (P. W. 10). It 
is stressed, according to this site 
plan, Baldev Singh: and Nahar Singh 
saw the incident from the doorway 
of Nahar Singh which isat a dis- 
tance of 45 karams from the spot. It 
is argued that presumably this site 
plan also was prepared by the In- 
vestigating Officer in accordance. with 
the various situations pointed out to 
him by the witnesses. The notes on 
this site plan, according to Counsel, 
contradict the account given by the 
witnesses in court in regard to the 
distances from which they saw the 


occurrence, 


“ALR. 


26. We are afraid it is not 
permissible to use the site-plan Ex. 
P-14 in the manner suggested by the 
Counsel. The notes in question on 
this site-plan were statements re- 
corded by the Police Officer in the 
course of investigation, and were hit 
by Section 162 of the Code of Crimi- 
nal Procedure. These notes could be 
used only for the purpose of contra- 
dicting the prosecution witnesses con- 
cerned in accordance with the provi- 
sions of Section 145, Evidence Act, 
and for no other purpose. But this 
was not done. The witnesses were 
never confronted and contradicted 
with this record. Nor were the wit- 
nesses contradicted with what they 
are supposed to have told Kulwant 
Singh (P. W. 8). They were not 
confronted with the notes on Ex. 
P-13. 


21. Be that as it may, what 
the witnesses had testified in’ court 
was more consistent with the natural 
conduct of the eye-witnesses and the 
probabilities of the case. Baldev 
Singh was a son and Nahar Singh a 
brother of the deceased. Their pre- 
sense at the house of Nahar Singh 
at the relevant time was quite natu- 
ral, That house is hardly 40 karams 
from the place of occurrence, The 
assault owas preceded by a 
quarrel and loud altercation between 
the victim and the assailant. It is 
inconceivable that when they came 
out on hearing the exchange of 
abouse and saw the same developing 
into the assault on the deceased, 
they would not go to the rescue 
of their near relation, raising 
an alarm. It is preposterous to sug- 
gest that they would remain silent 
spectators to the murderous assault 
on their kinsman, The conduct of 
these two witnesses in hastening to 


the spot was quite probable and na- 


tural. Equally probable was the 
conduct of Mukhtiar Singh in mov- 
ing closer to the place of occurrence. 
It is true that Mukhtiar did not, ac- 
eording to his own statement, get 
closer than 5 karams of the .occur- 
rence, He has however given a 
plausible explanation for the same. 
He was a victim of a previous as- 
sault. This conduct of the witness 
had the impress of the truth of the 


aphorism—‘once bitten twice shy.’ 
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We may notice in passing that even 
in the site-plan prepared by the 
Draftsman (P. W; 8), the distance 
from which-he saw the incident, is 
shown as 5 karams. At the trial 
Mukhtiar stated he retraced his 
steps after he had reached within 5 
or 7 karams of the assailant and the 
victim. 


22. For the above reasons, we 
hold in agreement with the High 
Court, that the shortest distances 


from which Baldev Singh and Nahar 
Singh saw the occurrence were 
about 2 karams (10 ft), 7 karams (35 
ft.) respectively, while Mukhtiar was 
within 25 ft. of the spot when the 
final blow was given by the assail- 
ant, From such short distances the 
witnesses could unmistakably iden- 
tify the assailant who was fully 
known to them and was their co- 
villager, even in moonlight. 


23. P. W. Mukhtiar Singh is 
not related to the deceased. He is 
an independent witness. He appears 
to have been consistent in all 
statements, on this . point. Mukhtiar 
Singh’s name also, as an eye-witness, 
finds mention in the F. I. R. which 
was lodged without undue delay. 


24. Counsel for the appellant 
points. out what according to him 
are flaws in the evidence of Mukh- 
tiar Singh. The first is that the de- 
ceased had appeared in defence when 
the witness was being prosecuted for 
an offence under the Excise Act. The 
second is that he had borrowed 
Rs. 250/- from the appellant on the 
foot of a promissory note and had 
not repaid the loan on account of 
which their relations must have been 
estranged. 


25. This twofold argument 
was advanced in the High Court also, 
and was rightly rejected. Mukhtiar 
Singh has not tried to hide these 
facts, in cross-examination, In the 
excise case, he was, despite the de- 
fence evidence given by the deceas- 
ed, convicted. The witness does not 
deny that he owed Rs. 250/- to the 
appellant. He has explained that he 
made several attempts to repay the 
loan but the appellant intentional- 
ly refused to receive the same, We 
agree with the High Court that 
these circumstances do not in any. 


(Sarkaria J.) {Prs. 21-27] S.C. 1427 
way undermine the credit of the wit- 


ness. The High Court has, after a 
careful appraisal of his evidence 
formed the view, and rightly so, 


that Mukhtiar Singh was neither in- 
terested in the deceased nor inimical- 
ly disposed towards the accused and 
his evidence was entirely reliable. 


26. Next we will take up the 
previous statement made by Nahar 
Singh in the Committal Court, It 
was to the effect that on reaching 
the spot they asked Hari Singh as to 
who had assaulted him? At the 
trial, in cross-examination, Nahar 
Singh was confronted with this for- 


mer contradictory statement. He 
disowned it altogether. So far as 
P. Ws. Baldev Singh and Gurnam 
Singh are concerned, there is no 


such contradiction between their ear- 
lier statements and their depositions 
at the trial. Furthermore, no speci- 
fic suggestion was put to Baldev 
Singh and Gurnam Singh that on 
reaching the spot they had made 
any query about the identity of his 
assailant from Hari Singh. The sug- 
gestive question put to Baldev Singh 
was, whether Nahar Singh or Gur- 
nam Singh had asked the injured 
about the identity of his assailants. 
The witness categorically refuted the 
suggestion, He was not pointedly 
asked as to whether he had ques- 
tioned his father about the identity 
of the assailant or assailants. © The 
previous” contradictory statement of 
Nahar Singh could be used only to 
contradict and discredit Nahar Singh. 
It could not be used to impeach or 
undermine the credit of Baldev 
Singh or Gurnam Singh particularly 
when no specific suggestion was put 
to them about their having ques- 
tioned Hari Singh in regard to. the 
identity of his assailant. The trial 
court was therefore in error in us- 
ing the previous inconsistent state- 
ments of Nahar Singh as a circum- 
stance against the credit of Baldev 
Singh. The previous statement of 


- Nahar Singh made in the committal 


court had not been transferred to the 
Sessions record, under Section 288, 
Criminal Procedure Code and conse- 
quently it could not be used as sub- 
stantive evidence in the case. 


27. Ht is not necessary to exa- 
mine the other reasons of a subsi- 


1428 S.C. [Prs. 1-3] Mohan Singh v. State of Punjab (J. Singh J.) 


diary character, which had been 
pressed into service by the trial 
Court to brush aside the evidence of 
the witnesses. They were too pue- 
rile. They were also considered by the 
High Court and -rightly rejected. Suf- 


fice it to say that the trial court’s 
appraisal of the evidence on record 
was clearly erroneous and the pri- 


mary reasons given: by it in support 
of the order of acquittal were un- 
tenable, The High Court has effec- 
tively displaced and dispelled these 
reasons, and. rightly reached its own 
conclusions. 

28. In view of what hasbeen 


said above, we find no good ground 
for interfering with the order ofthe 


High Court reversing the acquittal 
‘of the appellant and converting it 
into a conviction for murder. The 


appeal fails and is hereby dismissed. 
Appeal dismissed. 
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Mohan Singh Malhi, Appellant 
v. State of Punjab, Respondent. 


_ Civil Appeal No. 1601 of 1970, 
D/- 25-3-1976. l 
(A) Punjab Civil Service Rules 


Vol. 2, R. 5.32 (c) — Retirement of 
servant after 55 years — Notice of 
three months — Government can re- 
tire by giving three months’ salary 
and allowances in lieu of three 
months’ notice. 


The Rule merely provides for a 
contingency in which a retiring pen- 
sion is to be granted to a Govern- 
ment servant, Assuming that. the 
‘ rule by implication requires three 
months’ notice to be given to a Gov- 
ernment servant of the description 
referred to therein before retiring 
him from service, that requirement 
cannot be said to be violated if ins- 
tead of three months’ notice, pay- 
ment of three months salary and al- 
lowances is madé to bim. The ob- 
ject of the notice is to give sufficient 
time to the Government servant 
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A.L R. 
whom it is intended to retire from 
service to find employment else- 


where and to prevent his being sud- 
denly left in .lurch without any 
means of livelihood. If that be the 
object of the notice, no prejudice can 
be said to be caused to the Govern- 
ment servant ifin lieu . of three 
months’ notice, he is given three 
months’ salary and allowances, In 
fact, he is put in a more advantage- 


ous position by being paid three 


months’ salary and allowances instead 
of notice for that period as he is 
thereby relieved of the obligation to 
spend his time in the office attend- 
ing to his duty and gets all the time 
to himself which he can utilize in 
finding an alternative job or settling 
his affairs. Thus it can be held that 
if the appointing authority wants to 
exercise its right to retire a Govern- 
ment servant other than a Class IV 
Government servant who has attain- 
ed the age of 55 years, there is no- 
thing to debar it from validly doing 
so by payment to him of a. sum 
equivalent to the amount of his pay 
and allowances for the period of the 
notice. AIR 1970 Punj 419 (FB), Af-. 
firmed. (Para 7) 


Mr. V. C. Mahajan and Mr. S. S. 


Khanduja, Advocates, for Appellant; ` 
Mr. O. P. Sharma, Advocate, for > 
Respondent. 


Judgment of the Court was de=. 
livered by } 


JASWANT SINGH, J.:— ‘The 
question that arises for decision in 
this appeal by certificate granted by 
the High Court. of Punjab and Har- 
yana against its judgment’ and ` order 
dated February 20, 1970 in L. P. A 
No. 552 of 1968 is whether under 
Rule 5.32(c) of. the Punjab Civil Ser- 
vice Rules, Vol. II, the Government 
can retire an employee on or after 
he attains the age of 55 years by 
giving him three months’ salary and 
allowances in lieu of three months’ 
notice, ; 


2. The facts giving rise to 
the appeal lie in a short compass and 
may be stated thus: 


> 3 Before the partitióń of the 
country, the appellant joined the 
Veterinary Department of ‘the Pun- 
jab Government as an Assistant Sur- 
geon on December 1, 1933, In course 
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of time, he was appointed as Direc- 
tor of Animal Husbandry and War- 
den of Fisheries which post he held 
from March .16, 1957, to August 14, 
1959, when Shri Pritam Singh Brar 
was appointed Director in his place. 
On Shri Pritam Singh Erar’s attain- 
ing the age of superannuation, the 
appellant was again appointed as 
Director, Animal Husbandry, on re- 
gular basis on August 4, 1965. On 
(Contd, on Col. 2)- 


Mohan Singh v. State of Puniab (J. Singh J.) 


[Prs, 3-6] «S.C. 1429 


September 2, 1967, the appellant was 
served with the following order:— 

“The Governor of Punjab is 
pleased to retire Shri Mohan Singh 
Malhi,. P.V.S.I, Director, Animal 
Husbandry, Punjab, Chandigarh with 
effect from the date of communica- 
tion to him of this order on payment 
of three months salary and allow- 
ances in lieu of notice required by 
Rule 5.32(c) of the Punjab Civil Ser- 
vice Rules, Volume II. 


“2, Shri Harbhajan Singh Saini, Technical Expert Poultry is hereby direoted to reliey® 
Malhi. 


Bhri Mohan Singh 


Chandigarh, - 


Dated the 2nd Sept. 67 


8. 8. Grewal, 
Secretary to Government of Punjab, 
Animal Husbandry Department. 


“No. 3840/AH(1)- ao Chandigarh dated 2nd Sept. 67. A copy is forwarded to Shr 


Mohan Singh Malhi, P. V. 8. I 


4, Against this order, the ap- 
pellant made several representations 
which did not evoke a favourable 
response, Eventually, he approached 
the High Court on March 18, 1968, 
by means ofa petition under Articles 
226° and 227 of the Constitution of 
India for issue of an appropriate writ 
quashing the aforesaid order dated 
September 2, : 1967, and declaring 
that he still continued to be in ser- 
vice, A single Judge of the High 
Court allowed the appellant’s petition 
by judgment and order dated April 
22, 1968, and quashed the aforesaid 
order retiring the appellant from ser- 
vice, Aggrieved by the judgment 
and order of the single Judge, the 
State of Punjab preferred a Letters 
Patent Appeal, The Bench hearing 
the appeal referred the above men- 
tioned question for decision to a Full 
Bench of the Court. On December 18, 
1969, the Full Bench by majority 
answered the question referred to it 
in the affirmative. Thereupon the 
appellant applied for and obtained a 
certificate of’ fitness to appeal to this 
Court. This is how the appeal is be- 
fore .us. 


5. Appearing in support of 
the appeal, counsel for the appellant 
has vehemently contended that the 
aforesaid majority, decision of the 
Full Bench of' the High Court is er- 
roneous as there is no provision in 
the Punjab Civil Service Rules like 
the one contained in Rule 5 of the 
Central Civil Services (Temporary 
Service)-- Rules, 1949, authorising the 
State Government to give three 


three 


months’ salary in lieu of 
months’ notice. 
6. For a proper decision of 


the question, it is necessary to refer 
to Rule 5.32 (c) of the Punjab Civil 
Service Rules, Vol, II which runs as 
under:— 


“5.32 e wee 


(c) (Vide No. 1243-5FRI- 64/1143 
dated 4-2-1964) A retiring pension is 
also granted to a Government ser- 
vant other than class IV Government 
servant; 


(i) Who is retired by the Ap- 
pointing Authority on or after he at- 
tains the age of 55 years by giving 
him not less than 3 months notice, 


Gi) Who retires on or after at- 


_taining the age of 55 years by giving 


not less than three months notice of 
his intention to retire to the appoint- 
ing authority. Provided that where 
the notice is given before the age of 
55 years is attained, it shall be given 
effect to from a date not earlier 
than the date on which the 55 years 
is attained. 


Note:— Appointing authority re- 
tains an absolute right to retire any 
Government servant except a Class 
IV servant on or after he has at- 
tained the age of 55 years without 
assigning any reason, A correspond- 
ing right is also available to such a 
Government servant to retire on or 
after he has attained the age of 55 
years.” 
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T. It will be noticed that the 
Rule as reproduced above merely 
provides for a contingency in which 
a retiring pension is to be granted to 
a Government servant, Assuming 
that the rule by implication requires 
three months’ notice to be given to a 
Government servant of the descrip- 
tion referred to therein before retir- 
ing him from service, we are unable 
to understand how that requirement 
can be said to be violated if instead 
of three months’ notice, payment of 
three months salary and allowances 
is made to him. The object of the no- 
tice, as well known, is to give suffi- 
cient time to the Government servant 
whom it is intended to retire from 
service to find employment else- 
where and to prevent his being sud- 
denly left in lurch without any 
means of livelihood, If that be the 
object of the notice, no prejudice can 
bé said to be caused to the Govern- 


ment servant if in Heu of three 
months notice, he is given three 
months’ salary and allowances, In 


fact, he is put in a more advantage- 
ous position by being paid three 
months’ salary and allowances instead 
of notice for that period as he is 
thereby relieved of the obligation to 
spend his time in the office attend- 
ing to his duty and gets all the time 
to himself which he can utilize in 
finding an alternative job or settling 
his affairs. Thus we are of opinion 
that if . the 
wants to exercise its right to retire a 
Government servant other than a 
Class IV Government servant who 
has attained the age of 55 years, 
there is nothing to debar it from 
validly doing so by payment to him 
of a sum equivalent to the amount 


of his pay and allowances for the pe- 


riod of the notice, 


8. For the foregoing reasons, 
we are unable to. interfere with the 
majority view of the Full Bench of 
the High Court. In the result, the 
appeal fails and is dismissed but _ in 
the circumstances of the case with- 
out any order as to costs. 


. Appeal dismissed. 
A si 
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v. State of U, P, (Shinghal J) AIR. 


AIR 1976 SUPREME COURT 1439 
f (From: Allahabad)* 
R. S. SARKARIA AND P. N. . 
` SHINGHAL, JJ. i 
Harish Chandr. Appellan A 
The State of U, a Er H 
Criminal Appeal No. 248 
1971, D/- 23-3-1976. 
(A) Penal Code (1860), S. 390 — 
Robbery — Hurt caused to enable 
theft attracts the section, ` 


The victim was relieved of his 
watch by A in a running train when 
the train was about to stop ata 
Railway station, On the victim rais- 
ingan alarm B slapped the victim to 
‘enable A to carry away the stolen 
watch. 


Held, that the hurt caused fell 
within Section 390 as it had relation 
to or bearing on the theft which 
had been committed, (Para 6) 
Cases Referred: Chronological Paras 


AIR 1972 SC 3 1972 Cri LJ 1, 3 
AIR 1955 SC 104 = 1955 Cri LJ 196 


3 
AIR 1940 Mad 12 = 41 Cri LJ 242 


3 
Mr, Frank Anthony Sr, Advo- 
cate, (M/s. H. C. Agarwal & M. M. 
L. Srivastava Advocates, with him), 
for Appellant: Mr. O. P. Rana, Ad- 
vocate, for Respondent. 
Judgment of the Court was de= 
livered by . 
SHINGHAL, Ju— Appellant 
Harish Chandra and his ` co-accused 
Ram Autar were convicted by the 
First Temporary Sessions Judge, 
Pilibhit, of an offence under S, 392, 
T. P.C., and were sentenced to rigo- 
rous imprisonment for four years. 
The High Court upheld their convic- 
tion, but reduced the sentence of 
Ram Autar to two years and of 
Harish Chandra to one year. Against 
that judgment of the High Court 
dated April 30, 1971, Harish Chandra 
has preferred the present appeal. No 
appeal has been filed by the other 
accused Ram Autar. 
2. It was alleged that Avl- 
nash Kumar (P. W. 1) boarded a 
train at Chakarpur railway station on 


*(Criminal Appeal No, 1935 of 1969, 
D/- 30-4-1971—AlL). 
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April 8, 1968, at about 7 or 7.30 p.m. 
to go to Purnagiri in Pilibhit dis- 
trict. Appellant Harish Chandra and 
his co-accused, along with some other 
persons, entered the same compart- 
ment after Avinash Kumar (P.W. 1). 
When the train reached railway sta- 
tion Thankpur at about 9 or 9.30 
p.m. some of the travellers started 
getting down from the compartment 
and there was a great rush. It was 
alleged that, at that time, accused 
Ram Autar forcibly took away the 
wrist watch of Avinash Kumar 
(P. W. 1) and when he (Avinash Ku- 
mar) raised an alarm, appellant 
Harish Chandra slapped him and his 
other companion hit him with a 
stick. Harish Chandra and his com~ 
panions then jumped out of the com- 
partment, followed by Avinash Ku- 
mar (P. W. 1), who found a constable 
at the platform and informed him of 
the incident, A search was made for 
the appellant and his companions at 


the platform and, ultimately, both 
Harish Chandra and Ram Autar 
were found near a tea stall, at a 


short distance from the railway sta- 
tion. Avinash Kumar (P. W. 1) iden- 
tified Harish Chandra and Ram 
Autar as the persons who had robbed 
him of the wrist watch, and the con- 
stable caught hold of them. On be- 
ing questioned, appellant Harish 
Chandra is said to have taken Avi- 
nash Kumar and the constables to ea 
heap of ash lying behind the tea 
stall and to have taken out the sto- 
len wrist watch from it. The watch 
was seized under memorandum Ex. 
Ka-1. A report was drawn up and 
the matter taken to police station 
Pilibhit where appellant Harish 
Chandra and Ram Autar were hand- 
ed over to the police for further ac- 
tion, They were both challaned for 
the commission of an offence under 
Section 394, I. P., C, along with 
three other accused. The trial Court 
convicted and sentenced the appel- 
lant and Ram Autar as stated above, 
but acquitted the remaining accused. 


3. It has been argued by Mr. 
Frank Anthony on behalf of the ap- 
pellant that the High Court commit- 
ted a serious error of law in placing 
reliance on the statement said to 
have been made by the appellant 
Harish Chandra that he would tell 


Harish Chandra v. State of U.P. (Shinghal J.) 


[Prs, 2-4] S.C. 1431 


the police where he had put the 
watch, because it was in the nature 
of a confession made by the accused 
person under an inducement proceed- 
ing from Ram Murti Singh (P.W. 6) 
who was the Head Rakshak of the 
Railway Protection Force, It has 
been urged that such a confession fell 
within the purview of Sec. 24 of the 
Evidence Act and could not be ad- 
missible even under Section 27 of 
that Act as it is not an exception to 
Section 24. Reference in this con- 
nection has been made to Ramkrishan 
Mithanlal v, State of Bombay, AIR 
1955 SC 104, Delhi Administration v. 
Balakrishan, AIR 1972 SC 3, Empe- 
ror v. Taduturu Poligadu, ATR 1940 
Mad 12 and MHalsbury’s Laws of 
England, third edition, paragraphs 
860-862. Our attention has been in- 
vited to the statements of Ram Murti 
Singh (P. W. 6) and Avinash Kumar 
(P. W. 1) to show that Ram Murti 
Singh had told the appellant and Ram 
Autar that he would release them if 
they gave the watch and that induc- 
ed the appellant to say that he 
would let him know where the watch 
had been put. Mr. Rana has argued, 
on the other hand, that the appellant 
did not say anything to Ram Murti 
Singh (P. W. 6) which could be 
said to amount to a confession with- 
in the meaning of Section 24 of the 
Evidence Act, and that even if what 
the appellant said was left out of 
consideration altogether, that would 
not affect the correctness of his con- 
viction because the parol evidence on 
the record and the fact that the ap- 
pellant recovered the watch from the 
ash heap behind the tea stall, were 
quite sufficient to justify his convic- 
tion. 


4, It appears that there is 
justification for this argument of Mr. 
Rana because even if the alleged 
confessional statement of the appel- 
lant is left out of consideration, the 
other evidence on the record is suffi- 
cient to justify his conviction. Appel- 
lant Harish Chandra was admittedly 
a resident of Bareilly, and the evi- 
dence on record leaves no room for 
doubt that he boarded the same com- 
partment in which Avinash Kumar 
(P, W. 1) had entered, at Chakarpur. 
There is also the evidence of Avi- 


nash Kumar (P. W. 1) that, as the 
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train reached Tanakpur railway sta- 
tion and the passengers started to 
get down; he was relieved- of his 
watch by accused Ram Autar and 
that when he raised an alarm appel- 
lant Harish Chandra gave him a slap 
and ran away. It is also established 
by the evidence on record that Avi- 
nash Kumar and the Head Rakshak 
of the Railway Protection Force 
(P. W. 6), along with some police 
men, made a search and found 
Harish Chandra and Ram Autar tak- 
ing tea at a tea stall and ultimately 
appellant Harish’ Chandra took out 
the watch from a heap of ash behind 
the tea stall and gave it to the Head 
Rakshak of the Raliway Protection 
Force, No effective criticism has been 
levelled against all this evidence of 
the prosecution, and even appellant 
Harish Chandra has not found it pos- 
sible to give any reason why Avi- 
nash Kumar (P, W., 1) should have 
deposed against him falsely when 
they were not even known to each 
other. It would not therefore af- 
fect the merits of the case even if 
the so called confessional statement 
of the appellant is left out of consi- 
deration ayeneteey: 


5. It has next been agud by 
Mr. Anthony that the recovery of 
watch had no bearing on the guilt 
of Harish Chandra because it might 
also be that he merely knew that his 
friend Ram Autar had hidden the 
watch in the heap of ash and he 
simply took it out and made it over 
to the police without being a party 
to the theft. This argument is quite 
futile because the other satisfactory 
evidence on the record and the se- 


quence of events are sufficient to 
prove the participation of appellant 
Harish Chandra in the crime. We 


have made a reference to the state- 
ment of Avinash Kumar (P. W. 1) in 
this connection which the High 
Court has held to be independent and 
reliable. 


6. Then it has been argued by 
Mr. Anthony that as appellant Harish 
Chandra slapped Avinash Kumar 
(P. W. 1) after the watch had been 
stolen by Ram Autar, it could not 
be said that hurt was caused to Avi- 
nash Kumar in order to commit the 


theft, or in committing the theft, so 


a 


v. State of U., P., (Shinghal J.) ALR. 
as to bring the offence within the 


purview of Section 390, I. P, C. 
This argument is also unconvincing 
because, according to Section 390, 


L P.C., ‘theft’ is robbery, if in order 
to the committing of the theft, orin 
committing the theft, or in carrying 
away or attempting to carry away 
property obtained by the theft, the 
offender, for that end, voluntarily 
causes or attempts to cause hurt. The 
evidence in the present case was 
quite sufficient to show that after 
Avinash Kumar had been relieved of 
his watch by accused Ram Autar, he 
(Avinash Kumar) raised an alarm'and 


appellant Harish Chandra slapped 
him at that time. This shows ` that 
as the train was about. to stop at 


Tanakpur Railway station and accus- 
ed Ram Autar was trying to carry 
away the stolen watch, appellant 
Harish Chandra slapped Avinash 
Kumar in order to enable him to do 
so, The hurt which was thus caused to 
Avinash Kumar clearly fell within the 
purview of Section 390 I. P, C. and 
we find no justification for the 
argument that it had no relation to or 
bearing on the theft which had been 
committed by accused Ram Autar. 


7. It has lastly been argued 
that the appellant is entitled to ac- 
quittal because Ram Murti Singh 
(P. W. 6) did not have the authority 
to investigate the case as he was 
Head Rakshak of the Railway Pro- 
tection Force, This argument is also 
of no avail for the simple reason that 
there is nothing on the record to 
show that the Head Rakshak at all 
investigated the case. 


8. The sentence awarded to 
the appellant cannot also be said to 
be excessive, and as we find no me- 
rit in this appeal, it is dismissed. 
Appellant Harish Chandra is on bail 
and shall surrender to serve out the 
remaining sentence, 


Appeal dismissed. 
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AIR 1976 SUPREME COURT 1433 
(From: Govt. of India Ministry of 
Steel, Mines and Minerals)* 

P. N. BHAGWATI, A. C. GUPTA. 
AND S. MURTAZA FAZL ALI, JJ. 

Dharam Chand Jain, Appellant 
v. The State of Bihar, Respondent. 


Civil Appeal No, 1414 of 1968, 
D/- 14-4-1976. 
(A) Mineral Concession Rules 


(1960), R. 54 — Central Government 
allowing revision and directing State 


Government to' grant mining lease 
to the applicant — Order passed in 
revision is quasi-judicial — State 


Government cannot refuse to imple- 
ment the same. 


Under Rule 54 of the Mineral 
Concession Rules, 1960, the Central 
Government acts as a revisional tri- 
bunal against any order passed by 
the State Government and has obvi- 
ously, therefore, the same powers as 
the State Government, In these cir- 
cumstances, therefore, when the 
Central Government allows the revi- 
sion application and directs the State 
Government to grant the licence to 
the applicant, the order must be 
deemed to be an order passed by the 
Central Government granting the 
prayer of the applicant for issue of 
the mining lease. The. order of the 
Central Govt., therefore, leaves 
no discretion to the State Gov- 
ernment to refuse to grant the min- 
ing lease to the applicant. 

(Para 2) 


In fact to take the view that the 
State Government could decline to 
carry out the Order of the Central 
Government on ground which it 
thinks proper would be subversive of 
judicial discipline. Therefore, when 
the applicant preferred a revision ap- 
plication to the Central Government 
against the refusal of the State 
‘Government to carry out the order 
of the Central Government by re- 
jecting his application, there was ab- 
solutely no legal justification at all 
for the Central Government to go 
back upon its earlier order even on 
the ground which ‘came into existence 


"(From Order of Govt. of India, 
Ministry of Steel. Mines and Mine- 
rals, D/- 17-2-1968). 
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subsequent to the making of the 
earlier order, The earlier order. of 
the Central Government stood un- 
varied and unvacated and the State 
Government, was bound to imple- 
ment it and, therefore, the Central 
Government was in error in up- 
holding. the action of the State Gov- 
ernment rejecting the revision appli- 
cation filed by the appellant AIR 
1973 SC 678, Followed. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1973 SC 678 = (1973) 1 SCC 
584 2 
Mr. A. K. Sen, Sr. Advocate, 
(Mr, B. D. Khanna and Mr. Bisham- 


bar Lal, Mr. H. K. Puri, Advocates 
with him), for Appellant; Mr. D. 
ear Advocate, for Respon- 
ent. f 


Judgment of the Court -was de- 
livered by 5 

FAZL ALI, J.:— This is an ap- 
peal by special leave against the 
order of the Central Government 
dated February 17, 1968, rejecting 
the revision application filed by the 
appellant before the Central Gov- 
ernment under Rule 54 of the Mine- 
ral Concession Rules, 1960.. This ap: 
peal reveals a wavering and vacillat- 
ing attitude of the . State Govern- 
ment of Bihar taking inconsistent 
stands in refusing to implement a 
quasi-judicial order passed by the 
Central Government in favour of the 
appellant on one pretext or another 
spreading over several years. This 
has naturally resulted in a substan- 
tial miscarriage of justice to the ap- 
pellant who.was compelled to toss 
like a shuttle-cock from State Gov- 
ernment to Central Government by 
filing revisions after revisions against 
the orders of the State Government 
which shows a somewhat extra-ordi- 
nary and curious conduct of the 
State Government. 

2. The facts of the case lie 
within a very narrow compass. The 
appellant applied on September 12. 
1958, for grant of a` mining licence 
in an area of 66.77 acres in tahsil 
Ramgarh and deposited the prescribed 
fees of Rs. 700/-. The State Gov- 
ernment was unable to make up its 
mind and passed no order at all on 
the application filed by the appellant. 
The appellant thereupon filed a revi- 


- gion application before the Central 


t 
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Government on the basis that his ap- 
plication was deemed to have been 
rejected by the State Government as 
it was not disposed of during the 
statutory period. This revision was 
filed on June 22, 1961 and gives a 
detailed history of the case of the 
appellant. The Central Government 
in its revisional capacity passed an 
order dated March 24, 1962 directing 
the State Government to dispose of 
the application of the appellant on or 
before September 30, 1962. In spite 
of this direction, the State Govern- 
ment failed to pass any order on the 
application of the appellant, Failing 
to get any redress from the State 
Government in spite of the direction 
of the Central Government, the ap- 
pellant was compelled to prefer a 
second revision application before the 
Central Government on October 15, 
1963. Thereafter the Central Gov- 
ernment invited the comments of the 
State Government on the second re- 
vision application, The State Gov- 
ernment, however, appears to have 
taken the stand that as the area in 
auestion was the subject-matter of a 
litigation the State Government was 
legally advised to defer grant of @ 
mining licence particularly in view of 
certain injunction orders passed by 
the Alipore Civil Courtand the Cal- 
cutta High Court. ‘These comments 
were forwarded to the appellant for 
his explanation. The appellant in- 
formed the Central Government that 
the injunction orders relating to Ram- 
garh litigation had since been vacated 
and the State Government may „be 
directed to dispose of the application 


filed by the appellant for grant of 


the mining lease. It appears that by 
a subseauent correspondence the 
State Government informed the Cen- 
tral Government that final orders on 
the application of the appellant could 
only be made if he decided to select 
one compact block for the mining 
lease. On receiving this comment, 
the Central Government allowed the 
revision application again and direct- 
ed the State Govt. to grant the 
mining lease to the appellant in res- 
pect ofacompact block to be selected 
by him. This order was passed on 
November 21, 1964. We might men- 
tion here that under Rule 54 of the 
Mineral Concession Rules, 1960, the 


ICentral Government acts as a revi- 
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sional tribunal against any order 
passed by the State Government and 
has obviously, therefore, the same 
powers as the State Government. 
This matter is no longer res integra 
and is settled by an authority of this 
Court in State of Assam v. Om Pra- 
kash Mehta, (1973) 1 SCC 584 = 
(AIR 1973 SC 678) where this Court 
observed as follows: 


“Under Rule 55 the Central Goy- 
ernment can call for the records from. 
the State Government and after con- 
sidering any comments made on the 
petition by the State Government or 
other authority, may confirm, modify 
or set aside the order or pass such 
other order in relation thereto as 
the Central Government may deem 
just and proper. It also provides for 
an opportunity to the applicant to 
make his representation against the 
comments, if any, received from the 
State Government or other authority. 
Thus the fact that the application for 
renewal is deemed to have been re- 
fused as a result of Rule 24 (2) does 
not prohibit the Central Government 
from passing any order it may deem 
just and proper including an order 
granting renewal.” 


In these -circumstances, therefore, 
when the Central Government allow- 
ed the revision application and 
directed the State Government to 
prant the licence to the appellant, the 
order must be deemed to be an order 
passed by the Central Government 
granting the prayer of the appellant 
for issue of the mining lease. As, 
however, the application had been 
made to the State Government 
by the appellant, the form of the 
order of the Central Government was 
to give a clear direction to the State 
Government to grant the formal 
lease. The order of the Central Gov- 
ernment dated November 21, 1964, 
therefore, left no discretion to the 
State Government to refuse to grant 
the mining lease to the appellant. It 
seems to us that the State Govern- 
ment does not appear to have appre- 
ciated the real content of the order 
of the Central Government and was 
labouring under a misconception that 
in spite of a clear direction given by 
the Superior Tribunal, namely, the 
Central Government, it was still 


1976 


open to the State Government to re- 
ject the abelessicn: 


3. Tt appears that the 
Government, after 
order of the Central Government, re- 
fused to implement it on the ground 
that the State Government had for- 
mulated a policy that the area in 
dispute should be conserved for 
building cement factories and licen- 
ces should be given only to those 
applicants who are prepared to set 
up a cement factory. The State 
Government rejected the 
of the appellant on December 17, 
1966, asthe appellant had not indicat- 
ed anywhere in the application that 


he was prepared to set up a cement. 


plant. In fact the appellant on com- 
ing to know of the stand taken by 
the Government did file an applica- 
tion before the Central Government 
on January 27, 1967 that he could 
put up a cement plant if it was eco- 
nomical to do so, The appellant con- 
sequently filed a third revision ap- 
plication before the Central Govern- 
ment against the order of the State 
Government dated December 17, 
1966 rejecting the application of the 
appellant for grant of mining lease. 

is application was filed on Janu- 
ary 27, 1967 and in his comments 
the appellant pointed out that by the 
time the Central Government was 
seized of the matter the policy of 
the State Government of Bihar, due 
to the change in the Ministry, had 
changed and that it may be asked to 
re-examine the matter. The Central 
Government accordingly invited fur- 
ther comments of the State Govern- 
ment in the matter and this time 
the State Government again took the 
stand that as the area in dispute 
which was comprised in Tauzi No. 28 
was the subject-matter of title suit 
in the Court of Hazaribagh, the 
State Government was not willing to 
grant the licence to the appellant 
and involve itself into an endless 
litigation. This comment appears to 
have found favour with the Central 
Government which rejected the revi- 
sion application of the appellant by 
the impugned order dated February 
17, 1968 against which the present 
appeal by special leave has been 
preferred before us. 


State 
receiving the 


application’ 


\ 
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4, The facts mentioned above 
are proved from the various annex- 
ures filed by the appellant along 
with the special leave and printed in 
the Paper Book and consist of vari- 
ous orders passed by the Central 
and State Governments, the corres- 
pondence between the State Govern- 
ment and the Central Government, 
the note-sheets and summary of facts 
made by the concerned Ministry etc. 
The learned counsel for the respon- 
dent has not at all disputed the cor- 
rectness of the contents of these 
documents. 


It seems to us that the Cen- 
tral ‘Govt has not disposed of the 
revision application in accordance 
with law. To begin with, the Cen- 
tral’ Government had expressly 
directed the State Government. to 
dispose of the application of the ap- 
pellant by its order dated March 24, 
1962, on the first revision application 
filed by the appellant, Due to the 
continued inaction of the State Gov- 
ernment, the second revision applica- 
tion was filed before -the Central 
Government which was also allowed 
on November 2], 1964 and the 
State Government was given clear 
directions to grant the lease to the 
appellant. In view of this order it 
was not open to the State Govern- 
ment to reject the application of the 
appellant on any ground whatsoever. 
If the State Government found it- 
self unable to implement the order 
of the Central Government a refer- 
ence could have been made to the 
Central Government for obtaining 
necessary directions, Ultimately the 
order of the Central Government 
culminated into the grant of a licence 
in favour of the appellant after he 
had selected a compact block. There- 
after the State Government instead of 
implementing this order took the 
stand that they had devised a policy 
to grant leases only to those per- 
sons who were prepared to set up a 
cement plant. Subsequently this po- 
licy was also given a go by and the 
State Government rejected the ap- 
plication of the appellant on the 
ground that the land was the sub- 
ject-matter of a litigation. This led 
to the last revision filed by the ap- 
pellant before the Central Govern- 


ment. The Central Government, after _ 
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calling for the comments ofthe State 
Government, appears to have upheld 
the order of the State Government re- 
jecting the application. In doing so, 
the Central Government overlooked 
the fact that it had already directed 


by its order dated Nov. 21, 1964 that ` 


the State Government should grant 
the mining lease to the appellant in 
respect of a compact block selected 
by the appellant. The State Govern- 
ment, being a subordinate authority 
in the matter of grant of mining 
lease, was obligated under the law 
to carry out the orders of the Cen- 
tral Government as indicated above. 
But the State Government declined 
to do so on the ground that it had 
laid down a policy that the mining 
leases in respect of the area should 
be given only to those who were 
prepared to set up a cement factory. 
It was clearly not open to ‘the State 
Government to decline to carry out 
the orders of the Central Govern- 
ment on this ground, particularly be- 
cause the Central Government was 4 
tribunal superior to the State Gov- 
ernment, If a ground came into 
existence subsequent to the making 
of the order of the Central Gov- 
ernment which warranted a reconsi- 
deration of the order of the Central 
Government as indicated above, the 
State Government could have brought 
this ground to the notice of the Cen- 
tral Government. ‘However, one 
thing is manifestly clear that the 
State Government could not have re- 
fused to implement the order of the 
Central Government unless the Cen- 
tral Government itself chose to re- 
vise it either on a reference by the 
State Government or suo motu.. In 
fact to take the view that the 
State Government could decline to 
carry out the order of the Central 
Government on some ground which 
it thinks proper would be subversive 
of judicial discipline. Therefore, 
when the appellant preferred a revi- 
sion application to the Central Gov- 
ernment against the refusal of the 
State Government to carry out the 
order of the Central Government by 
rejecting his application, the Central 
Government should have proceeded 
to set-aside the order of the State 
Government and directed the State 


Government. to grant the application 
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of the appellant, Instead of doing 
this, the Central Government again 
appears to have entered into the me- 
rits of the question as if its earlier 
order was not in. existence at all 
and sustained the rejection of the 
application of the appellant on the 
ground that the area in question was 
the subject-matter of the title suit in 
the Court of Hazaribagh, even though 
the appellant had: pointed out to the 
Central Government that the injunc- 
tion issued by the Court regarding 
the premises in dispute had been va- 
cated, Even assuming for the sake of 
argument that the Central Govern- 
ment could revise itsearlier order — 
and putting the case of the Central 
Government atitshighest,—this could 
be done only if some fresh ground 
came into existence: which warranted 
reconsideration of the earlier order. 
The fact that there was a litigation 
pending in the Hazaribagh Court in 
respect of the area in question was 
neither a new nor a fresh fact which 
came into existence for the first 
time after the order was made by 
the Central Government directing the 
State Government to grant the li- 
cence to the appellant. The litigation 


was pending since 1954- and the 
Central Government was aware of 
this fact even when it passed its 


order dated November 21, 1964. In 
these circumstances, therefore, _ there 
was absolutely no legal justification 
at all for the Central Government to 
go back upon its earlier order. The 
earlier order of the Central Govern- 
ment stood unvaried and unvacated 
and the State Government was 
bound to implement it and, therefore, 
the Central Government was in er- 
ror in upholding the action of the 
State Government rejecting the revi- 
sion application filed by the appel- 
lant and thus silently condoned thel 
lapse committed by the State Gov- 
ernment. . $ 


6. For the reasons given 
above, we are satisfied that the order 
impugned. passed by the Central 
Government cannot be allowed to 
stand and must be set aside. We ac- 
cordingly allow -the appeal, set aside 
the order of the Central Govern- 
ment dated February 17, 1968 re- 
jecting the revision application of 
the appellant and direct the State 
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Government to implement the order. 
of the Central Government dated 
November 21, 1964 for granting’ the 
mining lease to the appellant. The 
appellant will be entitled to his costs 


throughout. 
Appeal allowed. 


AIR 1976 SUPREME COURT 1437 
(From: Madras)* 
A, N. RAY C. J. AND 
JASWANT SINGH J. 

' Shaw Wallace & Co. Ltd., Appel- 
lant v. State of Tamil Nadu, Respon- 
dent. . 

Civil Appeals Nos, 795 and 796 
of 1974, D/- 23-3-1976. 


(A) Tamil Nadu General Sales 
Tax Act (1 of 1959), Section 3 and 
Sch. I, Item 21 — Sale of chemical 
mixtures — Chemical mixtures pre- 
pared by mixing different chemical 
fertilisers — Exemption from tax can- 
not be claimed. , 


The fertiliser mixture which is 
prepared by dry mixing of various 
chemical fertilisers shown as sub- 
items (1) to (15) of Item No, 21 is a 
different commodity. The sale of 
such fertiliser mixture is not a second 
sale and therefore not exempt from 
taxation on the ground that the tax 
had been already levied in the 
State on the purchase of fertilisers. 
(Case law discussed). 

It is only when a chemical ferti- 
liser specified in sub-items (1) to (15) 
of item No, 21 of the First Schedule 
is sold in the same condition in. 
which it is purchased that it is not sub- 
ject to a fresh levy. Fertiliser mix- 
ture is not the same article as the 
ingredients composing it. It is sold 
as a different commercial product. It 
isput toadifferent use and has differ- 
ent chemical properties. As such, it 
has to be treated as a different arti- 
cle ‘from its component parts. 
question whether there is any manu- 
facturing process involved in the 
preparation of any fertiliser mixture 
or whether shovel mixing of the 
chemical fertilisers amounts to manu- 


“(Tax Cas Nos. 77 and 78 of 1974, 
- D/- 5-3-1974—-Mad.) 
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facture or not is wholly irrelevant 
for the purpose of the determination 
of the question, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 800 = 1976 Tax LR 

1519 12 
1975 Tax LR 1701 = 34 STC 532 

(Mad) 2, 11 


(1973) -31 STC 390 (Mad) 3, 10 
(1972) T. A. No, 114 of 1971, D/- 
27-7-1972 2 


` (1959) 10 STC 500 = 61 Bom LR 138 
9 


Mr. K. S. Ramamurthi, (Mr, A. 
Sampath Advocate with him), for 
Appellant: Mr. S. T. Desai, Sr. Ad- 
vocate, (Mr. A. V. Rangam and Miss 
A. Subhashini, Advocates with him), 
for Respondent. 


i Judgment of the Court wag de- 
livered by ` i 


JASWANT SINGH, J.:— These 
appeals by special leave from the 
common judgment of the Madras 


High Court dated March 5, 1974, in 
Tax Cas Cases Nos. 77 and 78 of 
1974 which involve the interpretation 
of Section 3 and item No, 21 of the 
First Schedule to the Tamil Nadu 
General Sales Tax Act, 1959 herein- 
after referred to as ‘the Act’, shall 
be disposed of by this judgment, 

2. The appellant, Tvl, Shaw 
Wallace & Co. Ltd., a public limited 
company, is a registered dealer under 
the Act and is an assessee on the 
rolls of the Commercial Tax Officer 
IV, Central Assessment  Circle-23, 
Madras. Amongst other things, the 
appellant manufactures and deals in 
chemical fertilisers, It also prepares 
fertiliser mixtures, For the assess- 
ment years 1969-70 and 1970-71, the 
appellant claimed exemption on a 
turnover of Rs, 2,35,01,129.47 and 
Rs. 2,07,94,490.73 respectively relat- 
ing to sales of fertiliser mixtures. 
The case of the appellant was that 
as the fertiliser mixtures were pre- 
pared by dry mixing of various che- 
mical fertilisers (shown as sub-items 
(1) to (15) of S. No. 21 of First Sche- 
dule to the Act) according to the 
standard formula approved by the 
Director of Agriculture at its mixing 
works manually by means of shovels 
and as the resultant product could 
not be said to be a commodity differ- 
rent from the ingredients composing 
it which had been. purchased within 
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the State and had suffered tax under 
item No, 21 of the First Schedule to 
the Act, they could not be taxed 
again. The Assessing Officer disal- 
lowed the exemption on the entire 
turnover for the year 1969-70, He, 
however, allowed exemption on a 
turnover of Rs, 1,65,44,223.73 which 
represented the mixture sold after 
August 6, 1970 — the date when the 
Tamil Nadu General Sales Tax 
(Third Amendment) Act (26 of 1970) 
amending item 21 of Schedule came 
into force, On appeal, the Appel- 
late Assistant Commissioner (CT) 1, 
Madras City, found that part of the 
ingredients which went into the 


production of fertiliser mixtures had 


suffered tax under the Act. He, 
therefore, allowed exemption on the 
turnover which had suffered tax by 
following the earlier decision of the 
Sales Tax Appellate Tribunal, D/- 
27-7-1972 in the case of Rallis India 
Ltd. T. A, No, 114 of 1971, where it 
was held that there is no manufac- 
ture and the resultant product viz. 
manure mixture is not a different 
product than the ingredients consti- 
tuting it which have already suffered 
tax, The exemption allowed by the 
Appellate Asstt. Commr. for the 
years 1969-70 and 1970-71 amounted to 
Rs. 1,20,18,842.80 and Rs, 42,38,182.90 
respectively. The appellant filed fur- 
ther appeals for both the years 
under Section 36 (1) of the Act be- 
fore the Tamil Nadu Sales Tax Ap- 
pellate Tribunal against the orders of 
the Appellate Assistant Commissioner. 
The State of Tamil Nadu also filed 
enhancement petitions. Since the 
earlier order of the Sales Tax Ap- 
pellate Tribunal, D/- 27-7-1972 in 
T. A. No, 114 of 1971 (supra) which 
was the basis of the relief granted 
by the Appellate Assistant Commis- 
sioner was reversed by the Madras 
High Court vide its judgment, D/- 
18-9-1973 in T. C. No. 18 of 1973 = 
(reported in 1975 Tax LR 1701). (Mad) 
the Sales Tax Appellate Tribunal by 


its orders Nos, 1138/1139 of 1972 
dated February 21, 1974 cancelled 
the relief granted to the appellant 


by the Appellate Assistant Commis- 
sioner. The appellant thereupon 
took the matter in revision to the 
Madras High Court under Section 38 
of the Act but its applications were 
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dismissed at the stage of admission 
by that Court on March 5, 1974 in 
the light of its earlier judgment, D/- 
18-9-1973 in T. C. No. 18 of 1973 
(Revision No, 6 of 1973) where it was 
observed:— 


“Each of the component article 
and the manure mixture have differ- 
ent chemical properties of their own 
and their use also is different. It is 
not, therefore, possible to treat the 
manure-mixture as the same article 
as the components themselves ....... a 
Whether the process adopted (in th 
preparation of manure mixture) is 
manufacture or otherwise, if the re- 
sultant product obtained by mixing 
the various articles of chemical fer- 
tilisers referred to in item 21 is sold 
as a different commercial product 
and for a different user, it has to 
be treated as a different article from 
the components.” 


3. In rendering this decision, 
the Madras High Court relied on the 
ratio of the decision of its own 
Court in Imperial Fertilisers and, Co. 
v. State of Madras, (1973) 31 STC 
390 (Mad) to the effect that if the 
mixture sold has different chemical 
properties and is treated as a differ- 
ent commodity in commerce, its sale 
cannot be taken to be a second sale 
of chemical fertiliser merely because, 
the components have suffered tax at 
an earlier stage as chemical fertili- 
sers. 


4. After failing to obtain a 
certificate of fitness for appeal to 
this Court, the appellant applied for 
special leave to this Court which was 
granted vide order dated March 15, 
1974. 


5. Appearing in support of 
the appeals, Mr. Desai has urged 
that as Section 3 (2) of the Act pro- 
vides for levy of sales tax in respect 
of goods mentioned in the First 
Schedule at the rate and only ať 
the point specified therein and che~- 
mical fertilisers which are specified 
in sub-items (1) to (15) of item No.21 ` 
of the First Schedule to the Act are 


liable to tax at the point of first 
sale inside the State, the sales of 
fertiliser mixtures which are pre- 


pared by mixing manually by means 
of shovels, some of the aforesaid 
chemical fertilisers mentioned at sub= 


1976 Shaw Wallace & Co. v. 


items 1 to 15 in the Schedule with- 
out ad-mixture of any organic 
manure are not liable to tax inside 


the State. Mr. Desai has further 
urged that even if each fertiliser 
bears a specific commercial name, 


for the purpose of the Act, it has no 
identity except as a ‘chemical ferti- 
liser’ and consequently the mixture 
of one or more chemical fertili- 
sers cannot but be the same article 
entitled to application of single 
point scheme in respect of its ingre- 
dients, This, according to Mr, Desai, 
is the natural implication of the ex- 
pression ‘chemical fertilisers’ follow- 
ed by the expression. “that is to 
say.” 


6. The principal question for 
determination in these appeals is 
whether the fertiliser mixtures in 
question can be treated as the same 
article as chemical fertilisers com- 
posing them. 


7. For a proper determination 
of the contention raised on behalf 
of the appellant, it is necessary to 
refer to Section 3 of the Act and to 
item No. 21 of the First Schedule to 
the Act which run as under:— 


“3. Levy of taxes on sales or 
purchases of goods:— 


(1) Every dealer (other than a 
casual trader or agent of a non-re- 
sident dealer) whose total turnover 
for a year is not less than Rupees 
15000/- and every casual trader or 
agent of a non-resident dealer, what- 
ever be his turnover for the year, 
shall pay a tax for each year at the 
rate of (three per cent) of his tax- 
able turnover...... 


(2) Notwithstanding anything con- 
tained in sub-section (1), in the case 
of goods mentioned in the first sche- 
dule, the tax under this Act shall be 
payable by a dealer, at the rate and 
only at the point specified therein on 
the turnover in a year relating to 
such goods whatever be the quan- 
tum of turnover in that year...... ” 


“Item 21 of the First Schedule: 
Chemical fertilisers, that is to say:— 


(1) Ammonium sulphate; (2) 
Ammonium nitrate; (3) Urea (4) 
Ammonium Chloride; (5) Sodium 


Nitrate; (6) Calcium Ammonium nit- 
rate; (7) super phosphate single; 
(8) super phosphate triple; (9) Kotka 
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phosphate; (10) di-calcium phos- 
phate; (11) Potassium chloride 
(muriate of potash); (12) sulphate of 
potash; (13) mono ammonium phos- 
phate; (14) di-ammonium phosphate; 
(15) bone meal; (16) any mixture of 
one or more of the articles men- 
tioned in items (1 to 15) and one or 
more of the organic manures. Point 
of levy is at the point of first sale 
in the State, rate of tax is 31/2%.” 


8. A plain reading of the 
above mentioned provisions would 
show that it is only when a chemi- 


cal fertiliser specified in sub-items 
(1) to (15) of item No, 21 of the 
First Schedule is sold in the same 


condition in which it is purchased 
that it is not subject to a fresh levy. 
Fertiliser mixture, it would be noted, 
is not the same article as the ingre- 
dients composing it. It is sold as a 
different commercial product. Ft is 


. put to a different use and has dif- 


ferent chemical properties. As such, 
it has to be treated as a different 
article from its component parts. The 
question whether there is any manu- 
facturing process involved in the 
preparation of any fertiliser mixture 
or whether shovel mixing of the 
chemical fertilisers amounts to 
manufacture or not is wholly irre- 
levant for the purpose of the deter- 
mination of the question before us. 


9. The decision of the Bom- 
bay High Court in Nilgiri Ceylon 
Tea Supplying Co. v. State of Bom- 
bay, (1959) 10 STC 500 = (61 Bom 
LR 138) on which reliance is placed 
by counsel for the appellant in sup- 
port of his contention has no bear- 
ing on the question before us as the 
language of the proviso to Section 
8 (a) of the Bombay Sales Tax Act, 
1953 which fell for consideration in 
that case is not the same as Section 
3 and item 21 of the First Schedule 
to the Act before us. It has also to 
be borne in mind that we are not 
called upon in the instant appeals 
to consider as to whether the che- 
mical fertilisers which had been 
purchased by the assessee had been 
processed as in the case of Nilgiri 
Ceylon Tea Supplying Co. (supra). 


The only question before us, as al- 
ready indicated, is as to whether 
there was any mixture of one or 


more of the articles shown as sub= 
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items (1) to (15) of item No. 21, It 
is admitted by the appellant in the 
statement of the case that the ferti- 
liser mixture is prepared by mixing 
various chemical fertilisers and fil- 
lers like china clay, gypsum etc. by 
a shovel, It cannot also be disput- 
ed that the fertiliser mixture isa 
marketable commodity different from 
its components, is put to different use 
and has different properties. 


10, In the case of 
Fertiliser and Co., 
(Mad) (supra) where the  assessee 
purchased various items of chemical 
manure referred to in item 21 of 
the First Schedule to the Act and 
brought about a new product by 
mixing one or more of the said arti- 
cles with one or more of the’ orga- 
nic manure, the resultant product, it 
was held, could not be said to be 
the same chemical manure or fertili- 
ser which the assessee had purchas- 
ed, as the mixture would - have dif- 
ferent properties of its own and it 
could not be said that it retained the 
same characteristics or properties of 
any of the chemical manures or 
organic manures which went to make 
up the resultant mixture. It was 
further held in that, case that for 
getting an exemption on the ground 
that the sale of an article is a 
second or subsequent sale, it must 
be established that there has been a 
sale of the same goods at an ante- 
rior point of time and if there is no 
identity between the product pur- 
chased and the product sold, it is 
not possible to treat the sales of the 
product by an assessee as second 
sales. 


11. In State of Tamil Nadu v. 
Rallis India Ltd., 34 STC 532 = 
(1975 Tax LR 1701) (Mad) it was held 
‘that as manure mixture prepared 
from one or more of the articles 
mentioned in sub-items (1) to (15) of 
item No, 21 of the First Schedule 
has chemical properties different 
from its components and its use is 
also different, it is not possible 
treat the-manure mixture as the 
same article as the components 
themselves. The following observa- 
tions made in this decision are per- 
tinent:— . 

“If the product obtained by mix- 
ing the various chemical fertilisers 


Imperial 


(1973) 31 STC 390. 
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referred to in item 21 is sold asa 
different commercial product and 
for a different user, it has to be 
treated as a different article from 
the components, whether the process 
of such mixture is one of manufac- 
ture or not.” 


12. In State of Tamil Nadu 
v. M/s. Pyare Lal Malhotra (Civil 
Appeals Nos. 58-59 of 1971 and 880- 
883 of 1971 decided on 19-1-1976 = 
(reported in AIR 1976 SC 800), a 
bench of four Judges of this Court, 
to which one of us, namely, My 
Lord the Hon’ble Chief Justice ‘was 
a party, had occasion to consider 
the meaning of the expression “that 
is to say” and the tests to be appli- 
ed in determining whether the sale 
of a certain class of goods is subject 
to the levy of single point sales tax. 
With regard to the expression “that 
is to say’, our learned brother, Beg,. 


. J. who spoke for the Court observ~ 


ed:— 


“We think that the precise 
meaning of the words “that is to 
say” must vary with the context... 
But in the context of single point 
sales tax, subject to special condi- 
tions when imposed on separate cate- 
gories of specified goods, the expres- 
sion was apparently employed to 
specifically enumerate separate cate- 
gories of goods on a given list. The 
purpose of such specification and 
enumeration in a statute dealing 
with sales tax at a single point in a 
series of sales would, very natural- 
ly, be to indicate the types of goods 
each of which would constitute a 
separate class for a series of sales. 
Otherwise, the listing itself loses all 
meaning and would be without any 
purpose behind it.” 


13. In regard to the test for 
determining the taxable events in 
relation to the sales. tax, same learn- 
ed brother observed as follows:— 


“The mere fact that the sub- 
stance or -raw material out of which 
it is made has also been taxed in 
some other form, when it “was sold 
as a separate commercial commodity, 
would make no difference for pur- 
poses of the law of sales tax. The 
object appears to us’ to ‘be to tax 
sales of goods of each. variety and 
not. the sale of the substance out of 
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which they are made......... As soon 
as ‘separate commercial” commodities 
change or’ come into existence, théy 


become separately taxable goods or 
entities for purposes of sales tax...... 
The law of sales tax is also con- 


cerned with “goods” of various des- 
criptions. It, therefore; becomes 
necessary to. determine when they 
cease to be goods of one taxable 
description and become those of a 
commercially different category and 
description.” 5 
14. As in the instant case 
the mixtures produced by the appel- 
lant are different from their com- 
ponent parts, their properties and 
uses are also different and they are 
sold as different commercial pro- 
ducts, the appellant was not entitled 
to the exemption claimed by it. The 
appeals: accordingly fail and are 

issed with costs. i 
Appeals dismissed. 
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The Punjab University, 
garh, Appellant v. Vijay 
Lamba ete., Respondents. . 

Civil Appeals Nos. 1121-1125 of 
1975. D/- 15-4-1976. 

(A) Punjab University Calendar 
(1973), Vol. 1% Chapt. II, Regns. 31 
and 32.1—Scope of — Appointment 
of standing committee —- Syndicate 
nominating 3 persons to be members 
of committee but resolving that any 
2 of them would form the quorum — 
Notice of the meetings of committee 
served on all the 3 members of com- 
mittee — Decision of committee dis- 
qualifying students cannot be said 
to be without jurisdiction merely be- 
cause only 2 and not all the 
members participated in the proceed- 
ings — ‘Quorum’, meaning of — AIR 
1976 Punj & Har 143 (FB), Reversed. 
(Words and Phrases ‘Quorum’.) 

“Quorum” denotes the minimum 
number of members of any body of 
persons whose presence is necessary 
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in order to enable that body to` 
transact its business validly so that 
its acts may be-lawful, The fixation 
of quorum for the .meetings of a 
committee does not preclude all the 
members of the committee from at- 
tending the meetings, By the quorum, 
a minimum number of members of 
the committee must be present in 
order that its proceedings may be 
lawful but that does not mean that 
more than the minimum are denied 
an opportunity to participate in the 
deliberations and the decisions of the 
committee. Whenever a committee is 
scheduled to meet, due notice of 
the meeting has to go to all the 
members of the committee and it is 
left to each individual member whe- 
ther or not to attend a particular 
meeting. Every member has thus 
the choice and the opportunity to 
attend every meeting of the com- 
mittee. If any member considers the 
matter which is to be discussed or 
determined in’ a particular meeting 
as of such importance that he must 
make his voice heard and cast his 
vote, it is open to him and indeed he 
is entitled to attend the meeting and 
make his presence felt. 

i (Paras 7, 8) 


If the quorum consists of 2 
members, any 2 out of the 3 mem- 
bers can perform the functions of 
the Standing Committee, though the 
committee may be composed vf 3 
members. When Regulation 32.1 
speaks of the committee being 
unanimous, it refers to the unani- 
mity of the members who for the 
time being are sitting as the 
mittee and who, by forming’ the 
quorum can validly and lawfully 
discharge the functions of the com- 
mittee and transact all business on - 
behalf of the committee, If any 2 
members out of the 3 who compose 
the Standing Committee have parti- 
cipated in the business of any parti- 
cular meeting, the question to ask 
under Regulation 32.1 is whether 
there is unanimity amongst those 
two members. If they are unanim- 
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ous their decision is final, If they 
differ, the matter has to be refer- 
red to the Vice-Chancellor. Thus 


the fixation of quorum neither makes 
Regulation 32.1 a dead letter nor 


-does it affect its application or uti- - 


lity. (Para 9) 


com- ` 
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. The fixation of the quorum by 
the. syndicate, which had the power 
to appoint the standing committee 
and the incidental power to fix the 
quorum for the meetings of the 
Standing Committee, violates neither 
the letter nor the spirit of Regulation 
32.1. That Regulation is aimed at 
conferring finality on ^ decisions - of 
the committee if they are unanim- 
ous and’ at leaving the validity and 
propriety of a dissenting decision to 
the judgment of the Vice-Chancellor 
who can deal with the matter him- 
self or refer it to the decision of 
the Syndicate. Regulation 32.1 does 
not even -remotely attempt to fix 
the quorum, AIR 1976 Punj & Har 
143 (FB), Reversed. (Paras 9, 10) 

(B) Precedents — Judicial con- 
sistency. 

It is quite true that judicial 
consistency is not the highest state 
of legal bliss. Law must grow, it 
cannot afford to be static and there- 
fore Judges ought to employ an in- 
telligent technique in the use of 


precedents, Precedents should be 
“stepping stones and not halting 
places”. But the weekly change 
in the composition of the court 
ought not to be accompanied by 
changes in its rulings. 1931, AC 
605, Rel. on. (Para 11) 


Cases Referred: Chronological Paras 
(1973) Civil Writ No. 3516 of 1972, 

D/- 30-3-1973 (Punj & Har) 11 
(1967) ILR (1967) 2 Punj & Har 198 


11 
1931 AC 605 = 100 LJKB 651 11l 
M/s. Hardev Singh and R. S. 


Sodhi, Advocates, for Appellant; Mr. 
S. K. Bagga and Mrs. S. Bagga, Ad- 
vocates of M/s. Bagga Advocates, for 


Sole Respondent in C. A. No. 1121 of. 


1975 and for No. 1 in Civil Appeals 
Nos. 1122-1125 of 1975. 


Judgment of the Court was de- 
livered` by 

CHANDRACHUD, J.:— These 
appeals arise Out of a decision ren- 
dered by a Full Bench of the Pun- 
jab High Court in various writ peti- 
tions filed by the students of the 
Punjab University, who were disqua- 
lified for adopting unfair practices in 
the examinations, Most of them had 
copied from a common source, By a 
majority of 2 to 1, the High Court 
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by its Judgment dated March 31, 
1975 set aside the decisions of a 
Committee appointed to. inquire into 
the charges against the erring stu- 
dents, The. judgment of the. majo- 
rity rests solely- on- the view that 
despite the circumstance: that two 
members of the Committee formed 
the quorum, the impugned decisions 
were. vitiated by the fact that. only 2 
and not all the 3 members of the 
Committee participated in the pro- 
ceedings: Aggrieved by the majority 
judgment of the High Court, the 
Punjab University, Chandigarh, has 
filed these. appeals by a certificate 
granted by the High Court on the 
ground: that-the appeals involve a 
substantial question of law of gene- 
ral importance which requires to be 
determined by this Court. . 


2. The respondents - to these 
appeals were detected in the use of 
unfair means by the supervisory 
staff at different examinations held 
by the Punjab University, The De- 
puty Registrar .of the University 
issued notices to the respondents 
calling upon them to submit their 
replies to a .questionnaire, Respon- 
dents denied having used unfair 
means in. the examinations but their 
explanation having been found to be 
unsatisfactory, the charges were re- 
ferred for inquiry and decision to 
the Standing Committee which was 
appointed to deal with cases of mis- 
conduct and use of unfair means at 
the University examinations, 


3. The Standing Committee 
consisted of Shri G. L. Chopra, a 
retired Judge of the High Court, 
Shri Ajmer Singh, an advocate who 
was formerly a Minister of the Pun- 
jab Government, and Shri Jagjit 
Singh, the Registrar of the Univer- 
sity. The Standing Committee was 
appointed by the Syndicate of the 
University under Regulation 31 of 
the Punjab University Calendar, 
1973, Volume II. In a meeting dated 
August 17, 1971 the Syndicate pass- 
ed a Resolution’ that two members 
shall form the quorum for the 
meetings of the Standing Committee 
appointed under Regulation 31. In 
every one of the meetings, only two 
out of the three members of the 
Standing Committee’ were present, ` 


ta 


1976 . 


.' 4, ` Respondents '- appeared be- 
fore the Standing Committee which, 
on a consideration of their  state- 
ments came: to the unanimous ` con- 
clusion that .the respondents had 
adopted unfair means in the exami- 
mations, By the impugned decisions 
they were disqualified for varying 
terms, It'is not: alleged that the 
Standing Committee had © committed 
breach of any of the procedural pro- 
visions or of the: rules of natural 
fustice, We may also mention in 
passing that none of the respon- 
dents took: any objection during the. 
inquiry that it was not competent to 
only two members of the Standing 
Committee to inquire into the char- 
ges, Before the High Court also, the 
sole ground on which the decisions 
of the. Standing Committee. were 
challenged was that -the decisions 
were without jurisdiction inasmuch 
as all the three members of the 
Standing Committee had not taken 
part in the meetings in -which the 
decision to ‘disqualify the respon- 
dents was taken. ` see 


5. - The Punjab University, 
Chandigarh, was set up under the 
East Punjab Ordinance 1947, which 
was later replaced by the Punjab 
University Act, 1947, By Section 8. 
of the Act, the supreme authority of 
the University vests in. the Senate 
consisting of the Chancellor, the Vice- 
Chaneellor ex officio Fellows and 
Ordinary Fellows. -Section 11. (2) 
of the Act provides inter alia that 
the Senate shall exercise its powers 
in accordance. with the statutes, 
rules and regulations for the time 
being in force. Section 20 of the 
Act provides that the Executive Gov- 


Vice-Chancellor 
Directors of Public Instruction Pun- 
jab, Haryana and Chandigarh, the 
Director of -Education, Himachal Pra- 
desh, and not less than 12 or more 
than 15 ex officio or ordinary Fel- 
lows elected by various faculties. 
Section 31 (1) of the Act provides 
for the framing of Regulations: and 
states that the Senate, with the 
sanction of the Government, may 
from time to time make regulations 
consistent with the Act for providing 


for all matters relating to the Uni- 
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versity: `. Section . 31 (2) enumerates. 
matters :regarding which regulations 


can be made and they include the- 
conduct of students, the procedure to 
be followed at meetings of. the Se- 
nate, Syndicate and Faculties and 
the quorüm of members to be re- 
quired for the transaction of busi- 
ness, Acting under the power con- 
ferred by Section :31, the Senate. of 
the Punjab University framed re- 
gulations ‘in consultation with ` the. 
Government, which include’ regula- 
tions ‘relating to the use of unfair 
means‘in examinations, These re- 
gulations are contained in Chapter 
II of the Punjab University Calen- 
dar, 1973, Volume IL : 


6. The decision of these ap- 
peals turns on the construction and 
meaning of regulations 31 and 32.1 
of Chapter II which read thus:— 


’ “31, The Syndicate shall appoint 
annually `a Standing Committee to 
deal with cases of the alleged mis- 
conduct and use of unfair means in. 
connection -with examinations; 

. “32.1, When the Committee ‘is 
unanimous, its decision shall be fi- 
nal except as provided in 32.2. If 
the Committee is not unanimous the 
matter shall be referred to the Vice- 
Chancellor who shall either decide 
the matter himself or refer it to the. 
Syndicate for. decision.” 


` % The constitution of the 
Standing Committee’ is: indisputably 
within the powers of the Syndicate 
under: Regulation 31. No exception 
can therefore be taken to the ap- 
pointment of the Standing Committee 
by the Syndicate and indeed no ob- 
jection was at any stage taken in 
that behalf. Equally clear seems to 
us the position that the Syndicate 
which had the power to appoint. the 
Standing Committee had the inci- 
dental power to fix the quorum for 
the meetings of the Standing Com- 
mittee. ‘Quorum’ denotes- the mini- 
mum number of members of any 
body of persons whose presence is 
necessary in order to.. enable that 
body to transact its business: validly 
so that.its acts may be lawful. It is 
generally left to committee them- 
selves to fix the quorum for their 
meetings and perhaps, if the Syndi- 
cate had not fixed the quorum, it 
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might have been competent to 
Standing Committee. 
its day-to-day procedure including the 
fixation of quorum, But that is go- 
ing one step ahead, for here the 
quorum was fixed not by the Stand- 
ing Committee but by the Syndicate 


the 


„itself which appointed the Standing ` 


Committee: and which indubitably 
had the right to appoint 
mittee under Regulation 31. We are 
-unable to see any: valid reason for 
which the fixation of quorum for 
‘the meetings of a Committee appoint- 
ed by the Syndicate can be said to 
be beyond the powers of the Syndi- 
cate. 
- this connection’ to draw on the cons- 
titution of judicial tribunals as a 
parallel because, if by law such a 
‘ tribunal must consist of 3 members 
there is no jurisdiction in the tribu- 
nal to fix a smaller quorum for its 
sittings, A court is not a committee 
and if by law any matter is requir- 
ed to be heard, say by a bench of 
‘three Judges, there is no power. in 
those three Judges to. resolve that 
only two of.them will form a quo- 
rum, . In fact, quorum is 
meetings of committees and not for 
the sittings of courts. In. the ins- 


tant case the Syndicate’ had the. 
right to fix the number of persons 
who would constitute the Standing 


Committee dnd by fixing the quorum 
at 2, it did no ‘more ‘than provide 
that though. the Standing Committee 
may be composed of 3- persons, any 
2 of them could. validly and effec- 
tively transact the business of and 
on behalf of the committee, Putting 
the matter a little differently, . the 
Syndicate nominated 3 persons to be 


members of the Standing Committee 


but resolved ‘that.any 2 of them 
would validly eonstitute the Standing 
Committee for the time being to 
dispose of any business which comes 
before it. 


8. Great reliance was placed 
by the respondents both in the High 
Court and before us on Regulation 
32.1 which we have set out above, 
in support of the contention that 
the decision of the Standing Com- 
mittee was without jurisdiction since 
all the members of the Committee 
had not participated in the various 
decisions, By Regulation 32.1, if 
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itself to devise. 


the Com- 


“It is’ wholly inappropriate in 


fixed for. 


-and the decisions of the 


ALR. * 


the Standing Committee is -unanim- 
ous in its decision, the - decision is 
final except as provided in Regula- 
tion 32.2; if the committee is not 
unanimous, the matter has to be re- 
ferred to the Vice-Chancellor who 
can either decide the matter himself 
or refer it to the Syndicate for its 
decision, It is urged:.on behalf of 
the’ respondents that the possible dis- 
sent of the 3rd member, .were he 
present; would have necessitated -a 
reference- to the Vice-Chancellor 
who might not agree with the majo- 
rity opinion, which shows: that no 
sanctity can attach to a decision 
rendered by-less' than the - whole 
body. of 3 members of the Standing 
Committee. This argument is pure- 
ly hypothetical and- besides, it over- 
looks that the fixation of quorum for 
the meetings of a committee does not 
preclude all the. members of the 
committee from attending the meet- 
ings. By the quorum; a minimum 
number of members of the committee 
must be present in. order. that- its 
proceedings may be lawful but that 
does nob mean that more than the 
minimum’ are denied an opportunity 
to participate in the deliberations 
committee. 
Whenever a committee is scheduled 
to meet, due notice of the meeting 
has ‘to go to -all the members of the 
committee and it is left to each in- 
dividual member whether or not to 
attend a particular meeting. Every 
member has thus the choice and the 
opportunity to attend every meeting 
of the committee. If any member 
considers the matter which is to ‘be 
discussed or determined in a particu- 
lar meeting as of such importance 
that he must make his voice heard 
and cast his vote, it is open to him 
and indeed he is entitled to attend 
the meeting and make his presence 
felt. Though a faint attempt was 
made in these appeals for the first 
time to suggest that the notice of the 
meetings of the Standing Committee 
was not served on all the 3 members 
of the committee, we are: satisfied 
that such a notice was in fact given]. 
and someone or the other of the 3 
members chose to remain absent at 
the meetings of the Standing Com- 
mittee. There is, therefore, no war- 


rant for the hypothesis that had the 
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third member attended the meetings 
he would have dissented from the 
decision of the 2 other members so 
as to necessitate a reference to the 
Vice-Chancellor under Regulation 
32.1. 


9. Apart from this considera- 
tion, we are unable to agree that 
anything contained in Regulation 32.1 
can affect the power of the Syndi- 
cate to fix the quorum for the 
meetings of the Standing Committee. 
If the quorum consists of 2 members, 
any 2 out of the 3 members can 
perform the functions of the Stand- 
ing Committee, though the commit- 







e committee and who, by forming 
the quorum can validly and’ lawful- 
ly discharge the functions of the 
committee and transact all .business 


ther there is unanimity . 
those two’ members. If they 
unanimous their decision is final. If 
they differ, the matter has to be re- 
ferred to the Vice-Chancellor, Thus, 
the fixation of quorum neither 
makes Regulation 32.1 a dead letter 
nor does it affect its application or 
utility. With respect, we are unable 
to appreciate the reasoning of the 
majority that ` i 


“the manner in which Regula- 
tion 32.1 has been framed leaves no 
doubt that the consideration of the 
question of students’ misconduct and 
the use of unfair means in examina- 
tion by them has been placed ata 
high pedestal” and that therefore 
“there is no escape from the conclu- 
sion that the consideration of the 
case of a student against whom there 
are allegations of misconduct or of 
use of unfair means in an examina- 
tion, has to be by all the members 
of the Standing Committee and not 
by some of them and that any deci- 
sion of the Syndicate to the contrary 
would be violative of the letter and 
spirit of Regulation 32.1.” 


-the 


. were it intended that the 


Vijay Singh {Prs, 8-11] S.C. 1445 


The fixation. of quorum by the Syn- 
dicate violates neither the letter nor 
the spirit of that Regulation, 


, 10. The majority Judges were 
therefore in error’ in holding’ that 
Regulation 32.1 “clearly negatives the 
fixation. of a-quorum and makes it 
incumbent that the decision must be 
taken by the. full Committee” for 
the reason that “In a way, ‘this re- 
gulation fixes thé ‘quorum at the 
number of. members originally ap-- 
pointed”, The learned: - Judges’ read 


: far more into Regulation 32.1 than 


there is in it and we see no warrant 
for construing that regulation as fix- 
ing the quorum at ‘the number 
of members originally. appointed to 
committee, Regulation 32.1 
is aimed `. at conferring fina- 
lity on decisions of the committee if 
they are unanimous and- at leaving 
the validity. and propriety of a dis- 
senting decision to the judgment of 
the Vice-Chancellor who can deal 
with the matter himself or refer it 
to the decision of the Syndicate. Re- 
fulation 32.1 does not even remotely 
attempt to fix the quorum. - That is 
not its purpose, and it sounds strange 
that the Regulation, by a circuitous 
method, should fix the quorum at 
the full _complement : of members, 
Quorums are seldom so fixed and 
entire 
every case, 
could appropriately 


committee must decide 
Regulation 31 
have said so.- 


11. We share the deep con- 
cern. voiced in the dissenting opinion 
of Sandhawalia J. that there was no 
justification for ignoring the stream 
of precedents which had consistently 
recognised the validity of . decisions 
taken by 2 members of the Standing 
Committee, In Bharat Indu v. Pun- 
jab University, ILR (1967) 2 Punj & 
Har 198, Regulation 19 which was 
the precursor of and was identical 
with Regulation 32.1 came before the 
Punjab High Court. By a closely 
considered judgment, Dua J. who 
spoke for the Bench specifically re- 
jected the argument accepted by the 
two learned Judges in the instant 
case. In Miss Manjinder Kaur v. 
Punjab University (Civil Writ No. 
3516 of 1972, decided on 30-3-1973 
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(Punj & Har)), the same contention 
was repeated:on behalf of the stu- 
dents and once! again it -was ` consi- 
dered and rejected. It is quite. true 
that judicial consistency-is not! the 
highest state of legal bliss. Law 
must grow, it cannot afford to be 
static-and therefore Judges ought to 
employ an intelligent technique in 
the use.- of. precedents. Precedents, 
es observed by ‘Lord Macmillan, 
should. be “stepping stones and not 
halting places.” Birch v. Brown, 1931 
AC 605 (631). But, Justice Car- 
dozo’s caution-‘should-. not go un- 
heeded that the weekly change in the 
composition of the court ought not 
to be.accompanied by changes in its 
rulings, The language of- the. Regu- 
lations called for no review of esta- 
blished precedents. Nor indeed is 
there ‘any fear of unfairness if: only 
2 members, decided the cases of stu- 
dents accused of adopting. unfair 
practices in the examinations, In 





such cases it. is. so much- better that. 


the law is certain. 


: 12.-' In the result we allow 
the appeals, set aside the decision of 
the majority and uphold that of the 
minority: Judge. The writ petitions 
filed by the responderits will’ conse- 
quently stand dismissed but there 
will be no order ‘as to costs. 
bpa allowed. 
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(A) Bombay Municipal Boroughs 
Act (18 of 1925), Section 73 (1) (iv) 
— Octroi tax — ‘For consumption use 
or sale — Meaning of — Law laid 
down in Burmah . Shells case AIR 
1963 SC 906 governs the present case 
and does not require reconsideration. 


*(Spl. Civil Appln, No, 163 of 1962, 
D/- 30-1-1967—Guj.) © 
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Spl.: Civil Appin. No. 163 of 1962, 
D/- 30-1- 1967. " (Gui), Reversed. 
(Paras 4, 5) 
Thus, doorde to the’ above 
decision a trading firm would be 
liable to pay octroi on goods brought 
into the local area (a) to be consum- 
ed. by itself or sold by it to consu- 
mers direct and (b) for sale to dea- 
lers who in their turn sold the 
goods to ċonsumers within tbe Muni- 
cipal area irrespective of whether 
such consumers bought them for use 
in the area or outside it, but it was 
not liable to Octroi in respect of 
goods which it brought into the lo- 
cal area and which were re-exported. 
Spl. Civil Application No. 163 .of 
1962, D/- 30-1-1967 (Gui), Reversed. 
(Paras 4, 5) 
Cases Referred: - Chronological Paras 
AIR 1963 SC 906 = 1963 Supp (2) 
SCR 216 f 1, 2,3. 5 
Mr. B. R. Agarwala, Advocate, 
for Appellant; Mr. I N. Shroff, Ad- 
vocate, for Respondents; Dr. L. M. 
Singhvi, Advocate General, Rajasthan 
(M/s. V, S. Dave and S. N. Jain, 
Advocates with him), for Intervenor 
Municipal Council, Jodhpur, 


Judgment of the Court was de- 
livered by ` 

SHINGHAL, J.:— This appeal by 
special leave arises from the judg- 
ment of the Gujarat High Court 
dated January 27, 28 and 30, 1967. 
The two petitioners before the High 
Court were firms trading in certain 
commodities . within the limits of the 
Municipal Borough of Broach. The 
grievance in one of the petitions was 
that the Municipality had collected 
certain amounts wrongfully, and the 
grievance in the other petition was 
that the Municipality had refused to 
refund some amounts even though 
they were refundable under its bye- 
laws, Both the petitions concerned 
goods which were “imported” within 
the octroi limits of the Municipality 
but came to be “exported” there- 
from, The first petition was in res- 
pect of a consignment which was de- 
signated as a through consignment, 
and the second petition concerned 
goods in transit and goods for export 
other than those which could be call- 
ed goods in transit. The amounts in 
dispute related to the levy of octroi 
under Section 73 (1) of the Bombay 
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Municipal Boroughs Act, 1925, here- 
inafter called the Act, which pro- 
vides as follows: 


“73 (1) Subject to any general or 
special orders which the State Gov- 


ernment may make in this behalf. 


and to the provisions of Sections 75 
and 76, a Municipality miay impose 
for the purposes of this Act any of 
the following taxes, namely:— 

x x x x x 

(iv) an octroi on animals or goods 
or both, brought within the octroi 
limits for consumption, use or sale 
therein;” 


The word “sale” was included within 
the ambit of octroi when the Act 
was amended in. 1954. The High 
Court took note of the rules and the 
bye-laws and held that it was not 
possible to take the view that the 
rules contemplated that no refund 
was payable in case the goods had 
undergone a sale during the course 
of their stay in octroi limits, It ac- 
cordingly came to the conclusion that 
in regard to goods meant for export 
in the sense defined in the rules, re- 
fund was claimable even if a sale 
transaction in the larger sense (i.e. in 
a sense other than a sale to a consu- 
mer or with the intention that the 
goods must pass -into hands of the 
ultimate consumer) took place in re- 
gard thereto, provided that the other 
conditions were satisfied. The High 
Court then examined the correct in- 
terpretation of the word “sale” in 
clause (iv) of Section 73 (1) of the 
Act and after considering this Court’s 
judgment in Burmah Shell Oil 
Storage and Distributing Co. India 
Ltd. v, Belgaum Borough Munici- 
pality, (1963) Supp (2) SCR 216 = 
(AIR 1963 SC 906) it held that the 
word “sale” could not be given the 


narrow meaning of a sale for con- 
sumption to the ultimate consumer 
because, in that sense, the Legisla- 


ture would be guilty of having in- 
troduced a word which it was not 
necessary for it to introduce. The 
High Court made a reference to the 
definition of “sale” in Section 4 of 


the Sale of Goods Act and 
held that the ` expression “sale” 
as used in the definition 
of “through consignments” in the 


rules had the same connotation as in 


the Sale of Goods Act and therefore 


Hiralal Thakorlal v. Broach Municipality . [Prs. 1-2]. 
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‘if’ a consignment is. brought within 
the octroi limits and if the Municipal 
authorities are satisfied that the con- 
signment has been brought in for 
the purpose of effecting a sale in the 
aforesaid sense, then the consign- 
ment does not become a through 
consignment.” According to the High 
Court, it was not enough merely to 
prove that the consignment left the 
octroi limits within six hours after 
the goods were imported and that it 
was necessary to show that the goods 
were intended only to pass through 


in the sense that they were not 
meant for consumption, use or sale, 
and that in regard to such goods 


there was no intention of changing 
hands by way of sale or that there 
was no intention of breaking their 
bulk or detaining them : beyond six 
hours or unloading them. In the view 
it took, the High Court issued some 
directions for compliance by the 
authorities concerned. The writ peti- 


-tioners felt dissatisfied with the view 


taken by the High Court and applied 

for a certificate under Articles 132 (1) 

and 133.(1)(c) of the Constitution. 

The High Court held that no. ques- 

tion arose under Article 132, and no 

certificate could be granted under 

Article 133 as there was no final 

order, The petitioners however ap- 

plied to this Court for special leave 

on the ground, inter alia, that the 

High Court put a wrong interpreta- 

tion on the expression “sale” in Sec- 

tion 73 (1) (iv) of the Act in spite of © 
the decision of this Court in Burmah 

Shell’s case (supra). As has been 

Stated, they succeeded in obtaining 

special leave from this Court, When 

the case came up for hearing before 

a Division Bench, it noticed the deci- 

sion in Burmah Shell’s ‘case (supra) 

and felt that there were “blurred 

areas” of sale within the territory 

which may attract a' tax under En- 

try 52 (List II of Seventh Schedule) 

left uncertain by the aforesaid deci- 
sion of this Court so that the matter 
deserved consideration by a larger 
Bench, This is how ‘the case has 
come up before us for hearing. We 
have allowed Municipal Council, 

Jodhpur, to intervene in the: hearing 
at its reesi 


2. The short question before 
us is whether this Court’s decision: in 
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the Burmah Shell’s case (AIR 1963 
SC 906) (supra) squarely covers the 
présent controversy or whether that 
decision requires reconsideration, ‘The 
learned counsel have in fact confined 
their arguments to this narrow field. 

3. In order- to appreciate the 
controversy, it will be desirable to 
refer -to-the basic facts of the Burmah 
Shell’s case (AIR 1963 SC 906) (supra). 
The Burmah Shell Oil Storage. and 
Distribution Co, India Ltd, herein- 
after referred to as the Company, was 
- a dealer in petrol and other petro- 
leum products which it manufactured 
in its refineries situated outside the 
octroi limits of Belgaum Municipa- 
lity. It brought those products in- 
side that area either for use or con- 
sumption by itself or for sale gene- 
rally to its dealers and licensees who 
in their turn sold them to others. 
According to the Company, the goods 
brought: by it within the octroi 
limits could be divided into four 
categories as follows: $ 

1. Goods consumed by the Com- 
pany; 2 
2, Goods sold by the Company 
through ‘its dealers or by itself and 
consumed within the octroi limits by 
persons other than the Company; 

3. Goods sold by the Company 
through its dealers or by itself in- 
side the octroi limits to other persons 
but consumed by them outside the 
octroi limits; and 

4. Goods sent by the 7 
from its Depot inside the octroi 
limits to extra-municipal points 
where they are bought and consum- 
ed by persons other than the com- 
pany. 

This Court examined the scheme of 
taxation under the Act and the rules 
and the bye-laws made by the Muni- 
cipality for the levy of 
octroi. It also took note of 
the fact that the. words “use or sale” 
were substituted for the words “or 
use” by Bombay Act 35 of 1954, 
which are the subject-matter of a 
fresh controversy before us, and 
made a reference to the Legislative 
Lists in the Government of India 
Act, 1935 and the Constitution. After 
examining the history of octrois and 
terminal taxes, this Court held that 
“octrois were taxes on goods brought 
into the local area for consumption, 


Company 
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use or sale”, and that “they were 
leviable in respect of goods put to 


some use or other in the area but 
only if they were meant for such 
user.” It was specifically’ clarified 
that the word “sale” was included 
only in 1954 in order to bring the 
description of octroi in the Act in 
line with the Constitution, and that 
the expressions “consumption” and 
“use” together “connote the bringing 
in of goods and animals not with a 
view to taking them out again but 
with a view to their retention either 
for use without using them up or 
for consumption in a manner which 
destroys, wastes or uses them up.” 


4. Looking to the trade of 
the Company, this Court held that 
sale by it directly to consumers or 
to dealers was “merely the means 
for putting the goods in the way of 
use or consumption” and that the 
word “therein” does not mean that 
all the act of consumption must take 
place in the area of the Municipality. 
The Court therefore went to hold as 
follows, — 


“In other words, a sale of the 
goods brought inside, even though 
not expressly mentioned in the des- 
cription of octroi as it stood former- 
ly, was implicit, provided the goods 
were not re-exported out of the area 
but were bought inside for use or 
consumption by buyers inside the 
area. In this sense-the amplification 
of the description both in the Govt. 
of India Act, 1935 and the Constitu- 
tion did not make any addition to the 
true concept of ‘octroi’ as explained 
above. That concept included the 
bringing in of goods in a local area 
so that the goods come to a repose 
there. When the Government of 
India Act, 1935 was enacted, the word 
‘octroi’ was deliberately avoided and 
a description added to forestall any 


dispute of the nature which has 
been .raised in this case. In other 
words, even without the description 


the tax was on goods brought for 
‘consumption, use or sale’, The word 
‘octroi’? was also avoided because ter- 
minal taxes are also a kind of octroi 
and the two were to be allocated to 
different legislatures, 

“In our opinion, even without 
the word ‘sale’ in the Boroughs Act 
the position was the same provided 
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the goods were sold in the local area 
to a consumer who bought them for 
the purpose of use or consumption or 
even for resale to others for the pur- 
pose of use or consumption by them 
in the area, It was only when the 
goods were re-exported out of the 
area that the tax could not legiti- 
mately be levied...... ” 

This Court categorically held that the 
Company was liable to pay octroi on 
goods brought into the local area (a) 
be consumed by itself or sold by 
it to consumers direct, and (b) for 










use in the area or outside it, but it 
was “not liable to octroi in T 
of goods which it brought into the 
local area and which were re-export- 
ed.” i 

5. The law on the subject- 
matter of the present controversy 
has thus been laid down quite clear- 
ly in the Burmah Shell’s case (AIR 
1963 SC 906) (supra) and the pre- 
sent case squarely falls to _be 
erned by it. We are also in agree- 
ment with that interpretation of the 
law. It may be mentioned that the 
learned counsel have not been able to 
@dvance any new argument justify- 
ing a reconsideration of the decision. 


The appeal is allowed, the. 


High 
respon- 
and 
appel- 


impugned judgment of the 
Court is set aside and the 
dents are directed to examine 
determine the claims of the 

lant in accordance with the above 
decision, The appellant will be en- 
titled to one set of costs from the 


ts. 
eee „e Appeal allowed. 
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(A) Criminal P, C. (1898), Sec- 
tion 423 — Appeal against acquittal 
— Power of appellate court to re- 
view evidence, 


The power of an appellate court 
to review evidence in appeals against 
acquittals is as extensive as its 
power in appeals against convictions. 
Before an appellate court can set 
aside an order of acquittal it must 
carefully consider the reasons given 
by the trial Court in support of its 
decision and give its own reasons for 
rejecting them, If the finding reach- 
ed by the trial judge cannot be said 
to be unreasonable, the appellate 
court should: not disturb it even if it 
were possible to reach a different 
conclusion on the basis of the mate- 
rial on the record because the trial 
judge has the advantage of seeing 
and hearing the witnesses and the 
initial presumption of innocence in 
favour of the accused is not weaken- 
ed by his acquittal. 
court therefore should be 
disturbing the finding of fact of the 
trial Court, and if two views are 
reasonably possible of the evidence 
on the record, it is not expected to 
interfere simply because it feels that 
it would have taken a different view 
if the case had been tried by it. 

(Para 6) 

Held that in the facts and cir- 
cumstances of the case the High 
Court was justified in disagreeing 
with the finding of the trial judge 
that the murder might have taken 
Place while-it was still dark, and 
had every justification for holding 
that, that wrong impression was un- 
reasonable and considerably affected 
the judgment of- the trial Court in 
assessing the evidence of the eye- 
witnesses, (1970) 3 SCC 772, Rel. 
on. (Para 9) 


(B) Criminal P. C. (1898), S. 286 
— Failure to examine a witness 
mentioned in F. I. R. — Effect, 


It would be unsound to lay 
down a general rule that every wit- 
ness mentioned in the first informa- 
tion report must be examined by the 
prosecution in all circumstances and 
that the failure to do so would lead 
to the rejection of the evidence of 
all others. AIR 1965 SC 202, Rel 
` (Para 15) 
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AIR 1975 SC 1727 = 1975 Cri LJ 
1500 5 
(1970) 3 SCC 772 = (1969) 2 SCWR 
255 6 
AIR 1965 SC 202 = (1964) 8 SCR 
133 = 1965 (1) Cri LJ 226 15 


- Mr. Frank Anthony Sr. Advocate, 
(Mr. Janardan Sharma, Mr, V. P. 
Choudhary, and Mr. Jitendra 
Sharma, Advocates of M/s. Sharma, 
Choudhury and Rathi, Advocates 
with him), for Appellant; Mr. O. P. 
Rana, Advocate, for Respondent. 


` Judgment of the Court ‘was de- 
livered by 


SHINGHAL J.: —This appeal. by 
Bhagwati, Shital and Ram  Avadh, 
sons of: Salaru, is directed against the 
appellate judgment of the Allahabad 
High Court . dated _.December 18, 
1970, setting aside their. acquittal by 
Civil and Sessions Judge (Gonda 
Bahraich) of: the offence under Sec- 
tion 302 read with Section 34,1. P. C. 
and sentencing them to imprisonment 
for life for that offence. E 

2. It was alleged by the pro- 
secutión that one Sheo Prasad was 
the first cousin’ of SBachchu Lal 
(Œ. W. 5). He married Smt. Dha- 
ramraji, but had no child. He had 
some agricultural land in village 
Nagwa, in Gonda district of Uttar 
Pradesh, but he allowed Bachchu Lal 
to cultivate it because of his weak 
health. Sheo Prasad died, and his 
widow Smt. Dharamraji inherited his 
fields which however continued to be 
cultivated by Bachchu Lal. Smt. 
Dharamraji thereafter went away to 
Basti as she married Nabbu Lal, who 
was the brother-in-law of appellant 
Bhagwati. Thereafter she executed 
a sale deed (Ex. Ka-29) of the land 
in favour of Bhagwati on May 11, 
1965. A day earlier, Bachchu Lal 
made an application for mutation of 


the fields in his name on the basis 


of his relationship with Sheo P 
sad. Bhagwati also made a similar 
application after execution of the 
sale deed in his favour, and Smt. 
Dharamraji supported that application 
by filing her consent on November 
15, 1965. Bachchu’Lal’s case was 
that, after her remarriage, Smt 


Pra- 
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Dharamraji forfeited her right to 
Sheo Prasad’s fields; and itis not in 
dispute that the controversy. was 
pending on the date of the alleged 
incident. 


3. Bachchu Lal was, accord- 
ing to the prosecution, in possession 
of the land all along and was culti- 
vating it. On July 2, 1967, half an 
hour after sunrise, Bachchu Lal's 
sons Jokhan and Munna wentto Sheo 
Prasad’s field, which was adjacent to 
their own field, to plough it. - After. 
they had ploughed it a little, it is 
alleged that appellants Bhagwati, 
Shital and Ram Avadh came there. 
Bhagwati and Ram Avadh were arm- 
ed with ‘lathis’, while Shital was 
armed with a spear. They began to 
beat Jokhan and Munna, who cried 
for help, Lalla (P. W. 1), Sridhar 
(P. W. 2) and Matai alias Matadin, 
who were ploughing their fields 
nearby, rushed to the place of oc- 
currence, They saw the appellants 
beating both Jokhan and Munna in 
the field of.Sheo Prasad. When Jok- 
han fell’ down, : Munna ran away to 
the adjacent field of Molbu, but the 
appellants brought him to Sheo Pra- 
sad’s field by dragging him by his 
leg, and beat him again.- Lalla 
(P. W. 1), Sridhar (P. W.-2) and 
Matai alias Matadin reprimanded the 
appellants, and they ran away to- 
wards the village. The witnesses 
went near Jokhan and Munna and 
found that they were about to die. 
Cots were obtained from the village 
and Jokhan and Munna were taken 
to Dhomariya Dih which was at a dis- 
tance of about a mile They were 
then taken in “ekkas” to police sta- 
tion Nasirganj], which was at a dis- 
tance of about seven miles from the 
place of occurrence, Jokhan died 
on the way near Jamadarpura, § An 
oral report (Ex. Ka- 1) was lodged 
by Lalla (P. W. 1), at the police sta- 
tion at 8.45am. Munna was sent 
to Sadar Hospital Gonda, but he 
also succumbed to his injuries on 
the way. A case was registered at 
the police station and it was inves- 
tigated by Station House Officer Tej 
Bahadur Singh (P. W. 10). The dead 
bodies were taken to the mortuary 
at Gonda and were examined by Dr. 
J, Chandra.- Appellant Bhagwati was 
arrested the same day, but appellant 
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Shital was not found until July 5 


and appellant Ram. Avadh surrender- 


ed on July 11. 


4. It was with these . allega- 
tions that the appellants were com- 
mitted to the Court of Session, As 
has been stated, they were .acquit- 
ted by the Sessions Judge, but have 
been convicted by the High, Court of 
an offence under Section 302 read. 
with Section 34, I. P. C. and sen- 
tenced to imprisonment for life. 


5. It hag been argued by Mr. 
Anthony on behalf of the appellants 
that the trial Court had correctly 
evaluated the evidence of Lalla 
(P. W. 1) and Sridhar (P. W. 2) and 
that the High Court was not justified 
in substituting its own finding on the 
evidence when there was nothing to 
show that the view taken by the 
trial court was unreasonable., Learn- 
ed counsel has argued that the ‘al- 
legation regarding the alleged dragg- 
ing of Munna by the appellants | at 
the time of the’ beating was falsified 
by the medical evidence and was 
sufficient to discredit the evidence of 
both Lalla (P. W. 1) and Sridhar 
(P. W. 2). Reference in this connec- 
tion has been made to’ Ram Narain 
v. State of Punjab, ATR 1975 SC 1727. 


It has also been argued that the 
evidence of the two witnesses deserv- 
ed to be rejected for- the further 


reason that they had deposed about 
the dying declaration of Munna 
which was quite false and had been 
made up to lend support to the al- 
legation of the prosecution. It has 
been argued further that the ' trial 
Court had correctly taken the view 
that the incident had taken place 
much earlier, while it was still: dark, 
and the witnesses could not have 
seen the incident at all. Our at- 
tention has also been -invited to the 
inadequacy of the evidence - regard- 
ing the alleged motive for the mur- 
der, the recoveries said to have been 
made during the course of the inves- 
tigation at the instance of appellant 
Bhagwati, and the failure of the pro- 
secution to examine Matai alias 
Matadin even though he was men- 
tioned in the first information report 
to be an eye-witness of the incident. 


6. It is well-settled by the 
decisions of this Court . including 


=? Bhagwati v. State of U. P.. 


(Shinghal J.) ([Prs, 3-7 S.C. 1451 


Mathai Mathews v, State .of Maha- 
rashtra, (1970) 3 SCC 772 that ‘the 
power: of an appellate court to re- 
view evidence in appeals against ac- 
quittals is as extensive as its power 
in appeals against convictions, and 
that before an appellate court can 
set aside an order of acquittal it must 
carefully consider the reasons given 
by the trial Court in support of its 
decision and give its own reasons for 
rejecting them, ‘Thus: if the finding 
reached by the trial Judge cannot be 
said to be unreasonable, the appel- 
late court should not disturb it even 
if it were possible to reach a differ- 
ent conclusion on the basis of the 
material on the record, This has 
been held to be so because the trial 
Judge has the advantage of seeing 
and hearing the witnesses and the 
initial presumption of innocence. in 
favour of the accused is not weaken- 
ed by his acquittal, The appellate 
court therefore should be: slow in 
disturbing the finding of fact of the 
trial Court, and if two views are 
reasonably possible of the. evidence 
on the record, it is not expected to 
interfere simply because it feels that 
it. would have taken a different view 
if the case had been. tried by it. Mr. 
Anthony has made a reference in - 
this connection to: the decision : in 
Labh Singh v. State of Punjab, AIR 
1976 SC 83 also. The question 
therefore is whether it.could be said 
that the finding reached by trial 
Judge was umreasonable, or whether 
the view taken by him was a rea- 
sonably possible view of the evidence 
on the. record. 


T. We have made a brief re- 
ference to the bone of contention be- 
tween Bachchu Lal (P. W. 5) who 
was the father of Jokhan and Munna 
deceased, and the appellants. It 
will be recalled that the field where 
the incident took place belonged: to 
Sheo Prasad, who was a collateral 
of Bachchu Lal (P. W. 5). There is 
also satisfactory evidence on the re- 
cord to prove that it was being cul- 
tivated by Bachchu Lal during the 
lifetime of Sheo Prasad, and there- 
after, upto the date of the incident. 
All the appellants have admitted in 
their statements that the “chak” of 
the field was “formed” in the name 
of Smt, Dharamraji, after Sheo Pra- 
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sad’s death. Nabbu Lal was 
brother of the wife of 
Bhagwati, and the prosecution has 
led evidence to show that Smt. 
Dharamraji married Nabbu Lal some 
time after the death of Sheo Prasad. 
Appellant Bhagwati was asked about 
the marriage but while he admitted 
that Nabbu Lal was his wife’s bro- 
ther, he gave the answer “No Sir, I 


the 
appellant 


do not know” to that question. It. 


would therefore appear that there 
was every justification for the allega- 
tion of the’ prosecution regarding 
Smt. Dharamraji’s marriage to Nabbu 
Lal, It has been admitted by all the 
appellants that Smt, Dharamraji 
executed a sale deed (Ex. Ka-29) 
dated May 11; 1965, of the field in 
question, in favour of Nabbu Lal’s 
brother-in-law appellant Bhagwati 
and, as has been stated earlier, -that 
gave rise to litigation between the 
appellants and the deceased because 
of Bachchu. Lal’s stand in regard to 
the forefeiture of Smt. Dharamraji’s 
right’ to the. field after her remarriage 
and his own claim.to inherit it be- 
cause of his relationship with Sheo 
Prasad, It has been admitted by ap- 
pellants Bhagwati and Shital that 
the litigation was pending even dur- 
- ing the course of the trial, In these 
facts and circumstances, there can be 
no doubt that the appellants had a 
motive for murdering Bachchu Lals 
sons Jokhan and Munna. Even the 
trial Judge has recorded'a finding 
that there was a “strong motive” for 
the murders, and the High Court has 
upheld that finding. : 


8. It is not in dispute that the 
incident took place in Sheo Prasad’s 


field and that both Jokhan and 
Munna died of violence. The 
learned trial Judge however 
arrived at the finding that 


the incident might have taken place 
while it was still dark and “in that 
event, Lalla and Sridhar, or, for that 
matter Matadin alias Matai, could 
not see the occurrence as stated in 
the prosecution case” and that in 
that “setting” the evidence of Lalla 
and Sridhar could not be said to be 
reliable. - 


9. We have: examined the evi- 
dence, and we find that both Lalla 
(P. W. 1) and Sridhar (P. W. 2) have 
stated that the incident took place 
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about half an hour after sunrise, and 
nothing has been elicited in cross- 
examination to shake their testi-. 
mony. Bachchu Lal (P. W. 5) has 
also stated that Jokhan and Munna 
went to the field “at the break of 
day”, and the alarm was raised half 
an hour. thereafter, His statement 
has also not been shaken in this res- 
pect. The learned Sessions Judge 
did not examine the evidence of 
these three witnesses while dealing 
with the question of the time of the 
incident and was. swayed by the nar- 
ration.in the post-mortem reports 
that the intestines of: the deceased 
were full which showed that they 
had not answered the call of nature. 
From .that . circumstance, the trial 
Judge reached the conclusion that as 
the deceased would not have gone to 
the field without..easing. themselves, 
the incident might have taken place’ 
while. it was still dark. The High 
Court has examined the evidence on ` 
the point and has given adequate 
reasons for taking the view that the 
occurrence would not have taken 
place in darkness because the sun- 
Trise time on July 2, 1965 was- 5.15 
a.m.-and villagers go to plough their 
fields quite early in the summer sea~. 
son, The High Court has made a-re- 
ference to the evidence of |. Bachchu 
Lal who was in a. position to state 
the time when the deceased left his 
house for ploughing, It therefore 
appears that the trial: Judge went 
wrong in reaching the conclusion. that 
the incident might have taken place 
while it was still dark merely be- 
cause the intestines of the deceased 
were found to be full. On the other 
hand, the trial Judge lost ` sight of 
the evidence of Dr. J. Chandra, who 
was examined in the committing 
court, and had stated that the inju- 
ries of the deceased could have been 
sustained at 6 or 7 am, on the day 
of the incident. The direct evidence 
of Bachchu Lal (P. W. 5), Lalla 
(P. W. 1) and Sridhar (P. W. 2) had 
thus been corroborated by. the evi- - 
dence of the medical officer. There 
was also the fact that the time of 
sunrise was’ 5.15 am. The High. 
Court was therefore justified in dis-| 
agreeing with the finding of. the 
trial Judge that the incident might 
have taken place while it was still 
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dark, and had -every justification for 
holding that that wrong impression 
was unreasonable and considerably 
affected the judgment of the 
Court in assessing the evidence of the 
eye-witnesses, $ j 


10.. It will be recalled that it 
was Lalla (P. W.. 1) who lodged the 
first information report at police sta- 
tion Wazirganj, He took the injured 
persons on cots and. in “ekkas” to 
the police station, and it must have 
taken some time to make those ar- 
rangements, Then there was a dis- 
tance of seven miles to cover but, 
even so, the report was lodged ~ at 
845 am. There was therefore no 
delay in making the report. It was 
an oral report, in which the incident 
was mentioned, along with the namés 
of all the three appellants as the 
perpetrators of the crime and the 
names of three eye-witnesses, name- 
ly, Lalla, (P. W. 1), Sridhar (P. W. 2) 
and one Matai alias Matadin, It was 
also stated in the report that while 
all the accused were armed with 
“lathis”, one had a “balam”, and 
that the deceased were- beaten in 
Smt. Dharamraji’s field. Lalla (P. W. 
1) was therefore an important wit- 
ness, His statement that he was 
ploughing his own field nearby, has 
been corroborated by the other evi- 
dence on the record which shows 
that he was the owner of field 
situated at a distance of not more 
than 200 steps from the place of the 
first beating and that his own field 
was found ploughed upto two “koon- 
das”, Nothing has been elicited in 
the cross-examination of Lalla to dis- 
credit his statement which is in ac- 
cord with the first information report 
Ex, Ka-l, The trial Judge however 
took the view that as Lalla was the 
“next door neighbour of: Bachchu 
Lal, and so he is bound to have sym-. 
pathy, at least for Bachchu Lal.” To 
say the least, that was a most un- 
reasonable finding for the -fact that 
Lalla was a neighbour went to show 
that he was a natural witness and 
was attracted to the scene of occur- 
rence because he was cultivating his 
own field at the time of the indi- 
dent. The trial Judge also lost sight 
of the fact that the appellants were 
not able to advance any reason why 
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Lalla should have implicated them . 


falsely in such a serious offence. 


14. The trial Judge has re- 
jected the evidence of Sridhar 
(P. W. 2)-on theground that he had 
a field of three or four biswas only, 
which was lying parat, and there was 
no reason for him to be in the field 
so early merely to ‘uproot kanams 
and to cut grass. The trial Judge 
however lost sight of the fact that 


the prosecution had led evidence to 


prove that Sridhar’s field wasi act- 
ually found dug out, upto an area of 
about two biswas, which showed 
that he was actually working there 
at the time of the incident, Why 
Sridhar attached so much import- 
ance to such a small field and work- 
ed on it, was a matter of his choice 
but. that could not, at any rate, jus- 
tify the view that he was a false 
witness, It may be that he was 
friendly with Munna deceased, but 
there is‘no evidence to show that he 
was on inimical terms with the ap- 
pellants and would have implicated 
them falsely. The High- Court was 
therefore justified in taking the- view 
that both Lalla and Sridhar were 
truthful witnesses, and that the trial 
Judge was unreasonable in rejecting, 
their evidence for unsatisfactory rea- 
sons, . 


12. As has been. :stated, Mr. 
Anthony has argued that the state- 
ments of Lalla (P. W. 1) and Sridhar 
(P. W. 2) should be rejected because 
their version about the dragging of 
Munna and his dying declaration has 
not been mentioned in the first in- 
formation report and does not ac- 
cord with the medical evidence. The 
High Court has examined both these 
points, and. has stated that the 
omission of these two . matters in 
the first information report was a 
matter of no consequence because 
they were matters of detail. It may 
also be mentioned that as Lalla 
(P. W. 1), who made the report, was 
himself an eye-witness of the 
incident, it was hardly neces- 
sary for. -him to refer to 
any dying declaration of Munna to 
his father Bachchu Lal. It may be 
that Munna was not dragged from 
Molbu’s field by one leg, as stated 


by Lalla (P. W, 1), and he might 
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have been dřagged otherwise, but it 
would be quite unreasonable to take 
the view that merely because there 
were only two abrasions on the 
shoulder of. Munna, the entire testi- 
mony of the eye-witnesses should be 
rejected because his back was not 
found sufficiently bruised by,.the so- 
called dragging. ' We have gone 
through the post-mortem report and 
it cannot be said that it discredits 
the evidence of eye-witnesses merè- 
ly because there were only.. two 
ebrasions on the scapular region. 
This is. therefore not a case like Ram 
Narain’s (supra) because in this case 
the prosecution evidence cannot: be 
said to be “totally inconsistent” with 
the ‘medical evidence, 


The prosecution no doubt 


. 13. 
fed evidence to prove the alleged 
dying declaration of Munna, to his 


father Bachchu Lal (P. W. 5), and it 
may be that Munna had received 
such ‘injuiries that he would have 
found it difficult to speak, but it 
cannot be said that the evidence on 
the record was such as to prove that 
it was impossible for him to inform 
his father who his assailants were. 
As has been shown, the omission. of 


.the alleged dying ` declaration from 


the first information report is of no 
consequence because the report 
was made by an eye-witness, . Even 
so, the High Court has not based its 
finding of conviction on the dying 
declaration. 


14. ` The prosecution examined 
Rameshwar (P. W: 3) and Devi - Singh 
(P. W. 9) as‘the : : persons who saw 
the accused running away - towards 
the village soon after the occurrence. 
The trial. Judge has rejected their 
testimony because of a so-called dis- 
crepancy about the place, and for the 


reason that no attempt was made to 


apprehend them, The High Court 
has examined this aspect of the mat- 
ter also, and’ has explained that the 
discrepancy did not exist because 
Rameshwar (P. W. 3) stated that he 
was near the Bith tree when he saw 
the appellants running away while 
Devi Singh (P. W. 9) has stated that 
they were seen by him near the 
Phulwari, There was therefore no 
discrepancy in the statements. and it 
was unreasonable to reject their evi- 
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dence merely. because no attempt was 
made to apprehend the accused who, 
as has been stated, were armed with 
lathis and spear. ~ It is not without 
Significance that the appellants did 
not find it possible to give any rea- 
son why Rameshwar and Devi Singh 
should have. deposed against ‘them 
falsely because there is no allegation 
of any enmity with them, 


15. It has also been argued 
that the case of the -prosecution 
deserves to be rejected because of 
its failure to examine Matai -alias 
Matadin, It is true that the prose- 
cution did not examine Matai alias 
Matadin but, as has been held by 
this Court in Masalti v. State of U. P., 
(1964) 8 SCR 133 =. (AIR: 1965- sc 
202) it would be unsound to lay down 
a general rule that every: witness 
mentioned in the first information 
report must be examined ‘by the pro- 
secution in all circumstances and 
that the failure to do so would lead 
to the rejection og the evidence of 
all others. 


s 16. Some criticism has been 
directed against the recoveries which 
were said to have been made by the 
Investigating Officer at ` the instance 
of appellant Bhagwati, The High 
Court has not placed reliance on that 
part of the evidence because it was 
satisfied that the other evidence was 
sufficient for the réversal of the 
finding of acquittal. Nothing could 


therefore turn on the alleged reco- 
veries. 
17. “Tt Sold thus appear that 


as the finding reached by the trial 
Judge was Glearly unreasonable, the 
High Court was justified in reversing 
it and in recording a finding of con- 
viction, The appeal fails and is dis- 
missed. i 


Appeal dismissed. 
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AIR 1976 SUPREME COURT 1455 
(From: Industrial Tribunal 
Maharashtra, Bombay)* 

V. R: KRISHNA IYER AND N. L. 

; UNTWALIA, JJ. © 

The Mumbai Kamgar Sabha, 
Bombay, Appellant v. M/s, Abdulbhai 
Faizullabhai and others, Respon- 
dents. 

Civil Appeal No, 61 of 1971, D/- 

10-3-1976. 
: (A) Payment of Bonus Act (1965) 
Pre, and Sections 17 and 34 — Act 
deals only with profit bonus and 
connected matters — Customary bo- 
nus is not annihilated, 

The Bonus Act speaks, and 
speaks as a whole Code, on the sole 
subject of profit-based bonus but is 
silent on and cannot therefore anni- 
hilate by implication, other distinct 
and different kinds of bonus such as 
the one oriented on custom, The 
gravitational pull on judicial con- 
struction of Part IV of Constitution 
has to some extent influenced this 
conclusion. Thus it can be held 
that the Bonus Act (as it stood in 
1965) does not bar claims to custo- 
mary bonus or those based on condi- 
tions of services, (Paras 37, 41) 

Schematically speaking, statu- 
tory bonus is profit bonus, Neverthe- 
less, there is provision for avoidance 
of unduly heavy burden under dif- 
ferent heads of bonus. For this rea- 
son it is provided in Section 17 that 
where an employer has paid any 
puja bonus or other customary bonus, 
he will be entitled to deduct the 
amount of bonus so paid from the 


amount of bonus payable by him 
under the Act. Of course, if the 
customary bonus is thus recognised 


statutorily and, if in any instance it 
happens to be much higher than the 
bonus payable under the Act, there 
is no provision totally cutting off the 
customary bonus, The provision for 
deduction in Sec. 17, on the other 
hand, indicates the independent exis- 
tence of customary -bonus although, 
to some extent, its quantum is ad- 
justable towards statutory „bonus. 


*(Reference I. T. No, 116 of 1970, 
D/- 14-7-1971—Indl. Tri. Maha. at 
Bom.) .. : i 


DT/DT/A856/76/MVI l 








Mumbai Kamgar Sabha v. Abdulbhai 


S.C. 1455 


Again Section 34 only emphasises the 
importance of the obligation of the 
employer, in every case, to pay the 
statutory bonus. The other sub-sec- 
tions of Section 34 also do not des- 
troy the survival of other types of 
bonus than provided by the Bonus 
P A. (Para 33) 
i rther it is clear from the lo 

title of the Bonus Act of 1965 that 
it seeks to provide for bonus to per- 
sons employed ‘in certain establish- 
ments’ not in all establishments. 
Moreover, customary bonus does not 
require calculation of profits, avail- 
able surplus because it is a payment 
founded on long usage and justified 
often by spending on festivals and 
the Act gives no guidance to fix the 
quantum of festival bonus; nor does 
it expressly wish such a usage, The 
conclusion seems to be fairly clear, 
unless the court strains judicial 
Sympathy contraraywise, that the Bo- 
nus Act dealt with only profit bonus 
and matters connected therewith and 
did not govern customary, traditional 
or contractual bonus. The omission 
to mention the name of a festival as 


a matter of pleading does not de- 
tract from the claim of customary 
bonus. (Paras 17, 35) 


(B) Precedents — Bindin a 
ture, Eng ae 


_ A ruling of a superior court is 
binding law. It is not of scriptural 
Sanctity but is of ratio-wise lumino- 
sity within the edifice of facts where 
the judicial lamp plays the legal 
flame. Beyond those walls and de 
hors the milieu it is not possible to 
impart eternal vernal value “to the 
decision, exalting the doctrine of 
precedents into a prison-house of bi- 
gotry, regardless of varying circum- 
stances and myriad developments. 
Realism dictates that a judgment has 
to be read, subject to the facts 
directly presented for consideration 
and .not affecting those matters 
which may lurk in the record; 
Whatever be the position of subordi- 
nate Courts . casual „observations, 
generalisations and sub-silentia de- 
terminations must be judiciously read 
by courts of co-ordinate jurisdiction. 
AIR 1969. SC 530, Explained., 

a ace . (Para 38) 
{C) Constitution of India, Pre, 
and Part IV — Interpretation of. 


1456 S.C, [Prs, 1-3] 


Where two judicial choices are 
available, the construction in confor- 
mity with the social philosophy of 
Part IV has preference, (Para 29) 

(D) Civil P. C. (1908), S. 11 — 
Res judicata — Case of customary 
bonus or contract bonus not urged 
before . Arbitration Board — That 
ground is not barred by the general 
principles of res judicata in later 
years, i (Para 39) 
Cases Referred: Chronological p 
(1976) 1 SCR 306 ; 

(1976) 1 SCC 120 = 1975 UJSC 24 


(1975) 2 Lab LJ 345 = (1975) 2 scwR 


437 
AIR 1969 SC 530 = (1969) 1 SCR 


366 28, 37, 38 
AIR. 1969 SC 998 = (1969) 1 SCR 
AR 1967 SC 691 = (1967) 1 SCR T 
(1966) 2 Lab LJ 294 = 1964 BLIR 
An 1964 SC 1770 = (1964) 7 scr 
AIR 1963 SC 474 = 1962 Supp 6) 


SCR 382 . 
AIR 1963 SC 1007 = (1962) 1 Lab LJ 
435 21 


AIR 1959 SC 1147 = (1960) 1 ar 
24 

a a SC 1151 = (1960) 1 SCR 

AIR “1950 Cal 797 = 63 Cal WN 687 


21 
1952 Lab AC 370 19 
Mr. V. M. Tarkunde, Sr. Advo- 


cate, (M/s. P. H, Parekh, H. K. So- 


wani and Miss Manju Jetley, Advo-. 


cates with him), for Appellant; Mr. 
G. B. Pai, Sr, Advocate, (M/s. Shri 
Narain, O. C. Mathur, Advocates of 
M/s. J. B. Dadachanji & Co. Advo- 
cates with him), for Respondents Nos. 
27, 68 160, 182, 226, 265, 312, 403, 
522, 722 and 903, for Respondents. 


Judgment of the Court was de- 
livered by . 
KRISHNA. IYER, J:.— A narra- 
tion of the skeletal facts, sufficient to 
get a hang of the four legal issues 
debated at the bar in this appeal, by 
special leave, will help direct the 
discussion along a disciplined course, 
although the broader social argu- 
ments addressed have spilled over the 
Banks of the jural stream, 
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2. Nag Devi, a locality in the 
city of Bombay, is studded with 
small hardware businesses where pi- 
pes and fittings, nuts and bolts, tools 
and other small products, are made 
and/or sold. These establishments, 
well over a thousand, employ a con- 
siderable number of workmen in the 
neighbourhood of 5,000, although 
each unit has (barring four), ` Tess 
than the statutory minimum of 20 
workmen, This heavy density of 
undertakings and workers naturally 
produced an association of employers 
and a union of workmen, each re- 
cognising the other, for the necessary 
convenience of collective bargaining. 
Apparently, these hardware mer- 
chants huddled together in the small 
area, were getting on well in their 
business and. in their relations with 
their workmen, and this goodwill 
manifested itself in ex gratia pay- 


ments to them of small amounts for 


a number of years prior to 1965, 
when trouble began. l : 

3. Although rooted in good- 
ness and grace, the annual repetition 
of these payments ripened, in the 
consciousness of the workers, into a 
sort of right — nothing surprising 
when we see in our towns and tem- 
ples a trek of charity seekers 
claiming benevolence as of right from 
shop-keepers and pilgrims, especially 
when this kindly disposition has been 
kept up over long years, The com- 
passion of yesterday crystallises as 
the claim of today, and legal right 
begins as that which is humanistical- 
ly right. Anyway, the hardware 
merchants of Nag Devi, made of ster- 
ner stuff, in the year 1965, abruptly 
declined to pay the goodwill sums 
of the spread-out past and the frus- 
trated workmen frowned on -this 
stoppage by setting up a right to bo- 
nus averring considerable profits for 
the Industry (if one may convenient- 
ly use that expression for a collec- 
tive coverage of the conglomeration 
of hardware establishments), The 
defiant denial and the consequent 
dispute resulted in the appointment 
of a Board of Arbitrators under Sec- 
tion 10A of the Industrial eae id 
èe- 
mands put forward by the Mumbai 
Kamgar Sabha, Bombay (the Union 
which represents-the bulk of workers 
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employed in the tiny, but numerous, 
establishments). The charter of de- 
mands included, inter alia, claim for 
4 months’ wages as bonus for the 
“year 1965. The arbitral board, how- 
ever, rejected the demand for bonus. 
The respondents-establishments dis- 
continued these payments thereafter 
and the Union’s insistence on bonus 
led to conciliation efforts, The De- 
puty Commissioner of Labour me- 
diated but since his intervention did 
not melt the hardened mood of the 
employers, formal. demands for pay- 
ment of bonus were made by the 
Union and government was persuad- 
ed to refer the dispute for adjudica- 


tion to an Industrial Tribunal. The 
Tribunal formulated two issues as 
arising from the statements of the 


parties and rendered his award dis- 
missing the reference, 


4, At this stage, it may- be 
useful to set out the terms of refer- 
ence made under Section 10 (1) (d) 

. of the Industrial Disputes Act, 1947 
(for short, the ID Act), for adiudica- 
tion by the Tribunal: 

“I. Whether the establishments 
(mentioned in the annexure) have 
been giving bonus to their workmen 
till 1965? If so, how long before 
1965 have the employers been giving 
bonus to their workmen? And at 
what rate? 

2. Whether payment of bonus by 
the employers to their workmen has 
become custom or usage or condition 
of service in these establishments? 
If so, what should be the basis on 
which employers should make pay- 


ment of bonus to their workmen for 


the years ending on any date in 
1966, 1967, 1968 and 1969? 
Following upon the statements of 
parties, the Tribunal framed two 
issues which ran thus: 


‘1. Whether the Award of the 
Arbitration Board made in Refer- 
ence (VA) No. 1 of 1967 and publish- 
ed in M. G, G. Part I-1 dated 31st 
October 1968, pages 4259-4286, ope- 
rates as res judicata to the demands 
of the workmen. 


2, Whether the reference in res- 
pect of the demands is tenable and 
legal.” 

He answered the first in the affirma- 
tive and the second in the negative. 
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5. The Union, representing 
the workers in the mass, has assail- 
ed the findings of the Tribunal, the 
reasonings he has adopted and the 
mis-direction he has allegedly com- 
mitted. The Tribunal did not enter 
the merits of the claim but dismiss- 
ed it in limine on the score that the 
demand for bonus was barred by 
res judicata, the arbitral board’s deci- 
sion negativing the bonus for 1965 
being the basis of this holding, The 
second ground for reaching the same 
conclusion was that the Bonus Act 
was a comprehensive and exhaustive 
law dealing with the entire subject 
of bonus and its beneficiaries, In 
short, in his view. the Bonus Act 
was a complete Code and no species 
of bonus could survive outside -the 
contours of that statute. Admitted- 
ly, here the claim for bonus for the 
relevant four years was founded on 
tradition or custom or condition of 
service and, in that light, the Tribu- 
nal made short shrift of the work- 
men’s plea in these words: 


“In my opinion, the demand per- 
taining to the practice or custom 
prevailing in the establishments be- 
fore 1965 is not such a matter as has 
to be adjudicated and it also does 
not fall under the provisions of Bo- 
nus Act. I, therefore, find that the 
reference in that respect also is not 
tenable and legal.” 


6. The submissions of counsel 
may be itemised into four contentions 


which may be considered seriatim. 
They are: 
(a) Was the Industrial Tribunal 


ee to entertain the dispute at 
1? 

(b) Was the claim for bonus for 
the years 1966-69 barred by res 
judicata? 

(c) Was there, apart from profit- 
based bonus, customary bonus or bo- 
nus as a condition of service? 


(da) If answer to (c) is in favour 
of the workmen, does the Bonus 
Act interdict such a demand since it 
does not provide for those categories 
of bonus and confines itself to pro- 
fit-based Bonus, or does the Bo- 
nus Act speak on the topic of 
bonus of all species, and, 
therefore, stands foursquare between 
a claim for bonus and its grant, un- 
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less it finds statutory expression in 
the provisions of that Act? 

The first contention which, curiously 
enough, has appealed to the Industrial 
Tribunal, need not be investigated as 
it is devoid of merit and has rightly 
been given up by counsel for the 
respondent. A casual perusal of the 
provisions bearing on the jurisdiction 
of the Labour Court and the Indus- 
trial Tribunal as well as the relevant 
schedules will convince anyone that 
this industrial dispute comes within 
the wider ambit of the Industrial 
Tribunal’s powers. It is unfortunate 
that the Tribunal has made this pal- 
pable error. It is right to give plau- 
sible reasons for one’s verdict and 
not mar it by bad, perfunctory sup- 
plementaries. 


T, Fairness to respondent’ s 
counsel constrains us to consider in 
limine a flawsome plea forcibly urged 
that the Union figured as the ap- 
pellant before us but being no party 
to the dispute (which was between 
the workers on the one hand and 
the establishments on the other) had 
no locus standi No right of the 
Union qua Union was involved and 
the real disputants were the workers. 
Surely, there is terminological lapse 
in the cause-title because, in fact, 
the aggrieved appellants are the 
workers collectively, not the Union. 
But a bare reading of the petition, 
the description of parties, the grounds 
urged and grievances aired, leaves us 
in no doubt that the battle is be- 
tween the workers and employers 
and the Union represents, as a col- 
lective noun, as it were, the numer- 
ous humans whose presence is indu- 
bitable in the contest, though formal- 
ly invisible on the party array. The 
substance of the matter is obvious 
and formal defects, in such circum- 
stances, fade away.’ We are not 
dealing with a civil litigation gov- 
erned by the Civil Procedure Code 
but with an industrial dispute where 
the process of conflict resolution is 
informal, rough and ready and in- 
vites a liberal approach. Procedural 
prescriptions are handmaids, not mis- 
tresses, of justice and failure of fair 
play is the spirit in which Courts 
must view processual deviances. Our 
adjectival branch of jurisprudence, 
by and large, deals not with sophis- 
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ticated litigants but the rural poor, 
the urban lay and the weaker socie- 
tal segments for whom law will be 
an added terror if technical mis-des- 
criptions and deficiencies in drafting 
pleadings and setting out the cause- 
title create a secret weapon to non- 
suit a party. Where foul play is ab- 
sent, and fairness is not faulted, 
latitude is a grace of processual jus- 
tice. Test litigations, representative 
actions, pro bono publico and like 
broadened forms of legal proceedings 
are in keeping with the current ac- 
cent on justice to the common man 
and a necessary disincentive to those 
who wish to bypass the real issues 
on the merits by suspect reliance on 
peripheral, procedural shortcomings. 
Even Art. 226, viewed in wider per- 
spective, may be amenable to ven- 
tilation of collective or common 
grievances, as distinguished from as- 
sertion of individual rights, although 
the traditional view, backed by pre- 
cedents, has opted for the narrower 
alternative. Public interest is pro-- 
moted by a spacious construction of 
locus standi in our socio-economic 
circumstances and conceptual latitu- 
dinarianism permits taking liberties 
with individualisation of the right to 
invoke the higher courts where the 
remedy is shared by a considerable 
number, particularly when they are 
weaker, Less litigation, consistent 
with fair process, is the aim of ad- 
jectival law. Therefore, the decisions 
cited before us founded on the juris- 
diction under Art. 226 are inept and 
themselves somewhat out of tune 
with the modern requirements of 
jurisprudence calculated to benefit 
the community, Two rulings of this 
Court more or less endorse this gene- 
ral approach: Dhabolkar, (1976) 1 
SCR 306 and Newabganj Sugar Mills, 
(1976) 1 SCC 120. 


8. All this apart, we are deal- 
ing with an industrial dispute which, 
in some respects, lends itself to more 
informality especially in the matter 
of Union representation. Technical- 
ly, the Union cannot be the appel- 
lant, the workmen being the real 
parties. But the infelicity of draft- 
ing notwithstanding, the Union's role 
as merely representing the workers is 
made clear in the description of the 
parties, Learned counsel tock us 
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through Section 36 (1) and (4) of the 
Act, Rr. 29 and 36 of the Central 
Rules under that Act, Section 15 (2) 
of the Payment of Wages Act and 
some rulings throwing dim light on 
the rule regarding representation in 
industrial litigation, We deem it 
needless to go deeper into this ques- 
tion, for in industrial law, collective 
bargaining, union representation at 
conciliations, arbitrations, adjudica- 
tions and appellate and other pro- 
ceedings is a welcome development 
and an enlightened advance in indus- 
trial life. 


9. Organised labour, inevit- 
ably involves unionisation, Welfare 
of workers being a primary concern 
of our Constitution (Part IV), we 
have to understand and interpret the 
new norms of procedure at: the pre- 
litigative and litigative stages, con- 
ceptually recognising the representa- 
tive capacity of labour unions. Of 
course, complications may arise 
where inter-union rivalries and kil- 
kenny cat competitions impair the 
peace and solidarity of the working 
class, It is admitted, in this case, 
that there is only one Union and so 
we are not called upon to visualize 
the difficult situations counsel 
the respondents invited us to do, 
where a plurality of unions pollute 
workers’ unity and create situations 
calling for investigation into the re- 
presentative credentials of the party 
appearing before the Tribunal or 
court, It is enough, on the facts of 
this case, for us to take the union 
as an abbreviation for the totality of 
workmen involved in the dispute, a 
convenient label which, for reasons 
of expediency, converts a lengthy 
party array into a short and ‘mean- 
ingful one, group representation 
through unions being familiar in 
collective bargaining and later litiga- 
tion, We do not expect the rigid 
insistence on each workman having to 
be a party eo nomine. The whole 
body of workers, without their names 
being set out, is, in any case, suffi- 
cient, according to the counsel for 
the respondents, - although © strictly 
speaking, even there an amount of 
vagueness exists, For these reasons, 
we decline to frustrate this appeal 
by acceptance of a subversive techni- 
cality. We regard this appeal as 
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one by the workmen compendiously 
projected and impleaded through the 
Union. 

19, Next we come upon the 
plea of res judicata, as a road-block 
in the way of the appellant, But we 
will deal with it last, as was done 
by counsel, and go straight to the 
piece de resistance of this lis, Points 
(b) and (c) bearing on bonus there- 
fore claim our first attention and, in 
a sense, are integrated and amenable 
to common discussion. 

11. Shri G. B, Pai, appearing 
for the respondents, contended that 
the claim put forward by the appel- 
lant before the Tribunal was, on 
the face of it, unsustainable‘on the 
short ground that what was pleaded 
was profit-based bonus only and, 
therefore, fell squarely within the 
Bonus Act. That Act being a com- 
plete Code, it expressly excluded by 
Section 1 (3) all establishments em- 
ploying less than 20 workmen and 
all but four of the respondents were 
admittedly such small undertakings, 
with the result that the death knell 
to the plea of bonus was tolled by 
the Act itself, Therefore, the con- 
clusion was irresistible, argued coun- 
sel for the respondents, that the 
plea for a profit-based bonus, being 
negatived by the statute. stands self- 
condemned. 

12. This argument drives us 
into an enquiry as to whether the 
claim before the Tribunal was for 
profit-based bonus. ‘Yes’ was his 
holding, and so he said ‘no’ to the 
workmen, The answer is the same, 
if the claim is founded on a similar 
basis. 

13. Shri Tarkunde, for the ap- 
pellant, countered this seemingly fa- 
tal submission by urging, that what- 
ever might have been the species of 
bonus demanded in 1965, the pre- 
sent dispute referred by the State 
Government related to a totally dif- 
ferent type of bonus, namely, custo- 
mary bonus or one which was a 
term of the employment itself, Even 
if this be true, Shri G. B. Pai has his . 
case that the Bonus Act is all-com- 
prehensive and no kind of bonus can 
gain legal recognition if it falls out- 
side the sweep and scope of the Bo- 
nus Act itself. No brand of bonus 
has life left if it does not find a 
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place in the oxygen tent of the com- 
plete Code called the Bonus Act. 


14. _ What thus first falls for 
our examination is the reference by 
the State Government to the Tribu- 
nal, the pleading of the workmen be- 
fore the Tribunal and the counter 
statement by the employers before 
the Tribunal with a view to ascer- 
tain the character of the bonus de- 
manded by the workers and covered 
by the dispute. It . must be re- 
membered that the award has re- 
jected the claim not substantively 
but on the ground of two legal bars 
and care must be taken not to mix 
up maintainability with merits. A 
short cut is a wrong cut oftentimes 
and the Tribunal’s easy recourse to 
dismissal on preliminary grounds 
may well lead — and it has, as will 
be presently perceived — to .a re- 
opening of the case many years la- 
ter if the higher Court reverses the 
legal findings. Be that as it may, 
let us test the validity of the plea 
that only a profit-based bonus has 
been claimed by the workers, 


15. The demands referred by 
the State Government under Section 
10 (1) (d) specifically speak of pay- 
ment of bonus by the employers 
which ‘has become custom or usage 
or a condition of service in the esta- 
blishments’, - The subsidiary or ra- 
ther consequential point covered by 
the reference is ‘if so, what should 
be the basis on which -employers 
should make payment of bonus to 
their workmen for the years...... It 
is plain that the subject-matter of 
the dispute, as referred by the Gov- 
ernment, deals with bonus based on 
custom or condition of service. The 
Tribunal is therefore bound -to inves- 
. tigate this question, the terms of re- 
ference being the operational basis of 
its jurisdiction. 

16. The workmen, in their 
statement, have asserted that bonus 
had been paid for several years and 
what transpired at the conciliation 
stages is clear from the letter of the 
Commissioner of Labour who adverts 
to the ‘usual custom and practice of 
payment of bonus’. The colour of 
the workers’ claim has been clarified 
further in paragraphs 10 to 12 of 
their statement before the Tribunal. 
While they do mention that the hard- 
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ware merchants of Nag Devi have 
been making large profits during the 
years in question and, therefore, can 
afford to pay bonus according to 
the standards and criteria applicable 
to large and prosperous industrial 
establishments, the real foundation 
of their claim is set out in indubit- 
able language as attributable to ‘cus- 
tom, usage and condition of service.’ 
Surely, they have no case of bonus 
dependent upon the quantum of pro- 
fits of the establishments nor of uni- 
formity region-wise. On the other 
hand, the amount of bonus, the time 
of payment, etc. vary from establish- 


ment to establishment, The constant 
factor, however, is allegedly that 
there is ‘consistency, predictability 


and uniformity’, continuity and pay- 
ment ‘without reference to the fluc- 
tuations in the financial performance 
and profits of each firm’. The Sabha 
does not mince words when, in 
praying for relief; it states that the 
Tribunal ‘be pleased to restore the 
custom, usage and conditions of ser- 
vice represented by the payment of 
bonus in these firms’, In short, the 
bedrock of the bonus claim of the. 
workers is custom and usage and/or 
implied condition of service. Nor have 
the establishments, who are the res- 
pondents before the Tribunal and be- 
fore us, made any mistake about the 
nature of the demand. In their state- 
ment before the tribunal they have 
urged that a scrutiny of the accounts 
of the firms is unnecessary ‘since the 
demand is not based on the profits 
or the financial results of the emplo- 
yers but is based on custom.’ 





“The contentions of the Sabha 
that the conditions of service under 
all these employers should be gov- 


erned by one standard and one cri- 
teria, is not tenable. Since all the 
shops are not owned by one ` person 
and since every shop is a different 
entity there is no question of unifor- 
mity of service conditions. More- © 
over, there is no law which lays 
down that the service conditions: of 
the employees under all these em- 
ployers should be uniform, It is sub- 
mitted that the reference to the 
capita-turnover ratio in this para- 
graph is irrelevant. It is also sub- | 
mitted that the Sabha’s demand that 
a sample scrutiny of the accounts of 
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the firms should be made by _ the 
Tribunal is irrelevant in this respect 
since the demand is not based on the 
. profits or the financial results of the 
-employers but is based on custom.” 


Moreover, ex-gratia payments for the 
pre-Bonus Act period are admitted by 
the respondents, They seek sanctuary 
in the counter-plea that free acts of 
grace, even if repeated, can neither 
amount to a custom, usage or condi- 
tion of service. In sum, a study of 
the pleadings, the term of reference 
and the surrounding circumstances 
supports the only conclusion that, 
peripheral reference to the profits of 
the establishments notwithstanding, 
the core of the cause of action or 
the kernel of the claim for bonus is 
custom and/or term of service, not 
sounding in or conditioned by. pro- 
fits. 


17. Shri G.B. Pai did urge 
that the precedents of this Court 
have linked custom-based bonus with 
some festival or other and that bo- 
nus founded on custom de hors: some 
festival is virtually unknown to 
case-law on the point. From this he 
argues that since the bonus has not 
been related by reference to any 
festival by the workmen in their 
pleadings (reference to Diwali as 
the relevant festival.in the state- 
ment of the case in this Court is an 
ingenious innovation to fit into the 
judge-made law, according to Shri 
Pai) the claim must fail, Legal life 
is breathed into customary bonus 
only by nexus with Puja or other 
festival We are unable to agree 
with this rather meretricious sub- 
mission, Surely, communal festivals 
are occasions of rejoicing and spend- 
ing and employers make bonus pay- 
ments to employees help them meet 
the extra expenses their families 
have to incur, Ours is a festival-rid- 
den society with many religions con- 
tributing to their plurality, That is 
why our primitive practice of linking 
payment :of bonus with some distinc- 
tive festival has sprouted. As we 
progress on the secular road, may be 
the Republic Day or the Indepen- 
dence Day or the Founder’s Day may 
well become the occasion for custo- 
mary bonus. The crucial question is 
not whether there is a festival which 
buckles the bonus and the custom. 
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What is legally telling is whether 
by an unbroken flow of annual pay- 
ments a custom or usage has flower- 
ed, so that a right to bonus based 
thereon can be predicated, The cus- 
tom itself precipitates from and is 
proved by the periodic payments in- 
duced by the sentiment of the plea- 
sing occasion, creating a mutual con- 
sciousness, after a ripening passage 
of time, of an obligation to pay and 
a legitimate expectation to receive. 
We are, therefore, satisfied that the 
omission to mention the name of a 
festival, as a matter of pleading, 
does not detract from the- claim of 
customary bonus. The impact of this 
omission on proof of such custom is 
a different matter with which we 
are not concerned at this stage since 
the Tribunal has not yet enquired 
into the merits. 

18. Shri Pai urged that the 
custom, even if true, stood broken in 
1965 and, therefore, during the post- 
1965 period, customary bonus stood 
extinguished, The effect of the arbi- 
tral board’s negation of the profit- 
based bonus claim in 1965 on cus- 
tom-based bonus for the subsequent 
period is again relevant, if at all, as 
evidence, which falls outside our con- 
sideration at present. In the event 
of the Tribunal having to adjudicate 
upon the question, may be this ra- 
ther anaemic circumstance will be 
urged by the employer and explain- 
ed by the employees, 


19. There is hardly any doubt 
that custom has been recognised in 
the past as a source of the right to 
bonus, as the several decisions cited 
before us by Shri Tarkunde make 
out and Section 17 (a) of the Bonus 
Act, in a way, recognizes such a 
root of title. In Churakulam Tea 
Estate, (1969) 1 SCR 931 = (AIR 
1969 SC 998) this Court surveyed 
the relevant case law at some length. 
Ispahani, (1960) 1 SCR 24 = (AIR 
1959 SC 1147) implied as a term of 
the contract the payment of bonus 
from an unbroken, long spell, Vaidia- 
lingam J., in Churakulam referring 
to some of the precedents, observed: 


"In Ispahani’s case this Court had 
to consider a claim for Puja bonus, 
in Bengal, and the essential ingre- 
dients, for sustaining such a claim 
when it is based on an implied 
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agreement, After stating that the 
claim, for Puja Bonus, can be based 
either as a matter of implied agree- 


ment between the employers and 
employees, creating a term of em- 
ployment for payment of Puja bo- 


nus, or that even where no implied 
agreement can be inferred, it may 
be payable as a customary bonus, 
this Court, in the said decision, spe- 
cifically dealt with a claim for 
payment of bonus as an im- 
plied condition of service, This 
Court further accepted as cor- 
rect the tests laid down by the Ap- 
pellate Tribunal in Mahalaxmi Cot- 
ton Mills Ltd., Calcutta v. Mahalaxmi 
Cotton Mills Workers’ Union, (1952) 
Lab AC 370 for inferring that there 
is an implied agreement for grant of 
such bonus, The three circumstan- 
ces, laid down by the Appellate Tri- 
bunal, were: (1) that the payment 
must be unbroken; (2) that it must 
be for a sufficiently long period; and 
(3) that the circumstances, in which 
payment was made should be such 
as to exclude that it was paid out of 
Dounty.......c.ccceeeaee 

This Court, again, had to consi- 
der the essential ingredients to -be 
established when payment of bonus, 
as customary or traditional, is claim- 
ed — again related to a festival — 
in The Graham Trading Co. (India) 
Ltd. v. Its Workmen, (1960) 1 SCR 
107 (111) = (ATR 1959 SC 1151 at 
p. 1153) and dealt with the question 
as follows: 


“In dealing with puja bonus bas- 
ed on an implied term of employ- 
mert, it was pointed out by us in 
Messrs, Ispahani Ltd. v. Ispahani 
Employees’ Union, (AIR 1959 SC 
1147) that a term may be _ implied, 
even though the payment may not 
have been at a uniform rate through- 
out and the Industrial Tribunal 
would be justified in deciding what 
should be the quantum of payment 
in a particular year taking into ac- 
count the varying payments made in 
previous years. But when the ques- 
tion of customary and traditional bo- 
nus arises for adjudication, the consi- 
derations may be somewhat differ- 


ent, In such a case, the Tribunal 
will have to consider: (i) whether 
the payment has been over an un- 


broken series of years (ii) whether it 
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has been for a sufficiently long pe- 
riod though the length of the period 
might depend on the circumstances of 
each case; even so the period may 
normally have to be longer to jus- 
tify an inference of traditional and 
customary puja bonus than may be 
the case with puja bonus based on 
an implied term of employment; (iii) 
the circumstance that the payment 
depended upon the earning of profits 
would have to `> be excluded and 
therefore it must be shown that 
payment was made in years of loss. 
In dealing with the question of cus- 
tom, the fact that the payment was 
called ex gratia by the employer 
when it was made, would, however, 
make no difference in this regard be- 
cause the proof of custom depends 
upon the effect of the relevant fac- 
tors enumerated by us; and it would 
not be materially affected by unila- 
teral declarations of one party when 
the said declarations are inconsistent 
with the course of conduct adopted 
by it; and (iv) the payment must 
have been at a uniform rate through- 
out to justify an inference that the 
payment at such and such 
rate had become customary and tra- 
ditional in the particular concern. 
It will be seen that these tests are in 
substance more stringent than tests 
applied for proof of puja bonus as 
an implied term of employment, It 
will be seen from the above extract 
that an additional circumstance has 
also been insisted upon, in the case of 
customary or traditional bonus, that 
the payment must have been at a 
uniform rate throughout to justify an 
inference that the payment at such 
‘and such a rate had become custo- 
mary and traditional in the particu- 
lar concern.” (pp. 936-937) (of SCR) 
= (at pp. 1001-1002 of ATR). 


20. In Bombay Co., (1964) 7 
SCR 477 = (AIR 1964 SC 1770) this 
Court, after pointing out the distinc- 
tion in the ingredients of customary 
and contractual bonus, affirmed the 
existence of categories like customary 
bonus which are different from and 
unconnected with profit-based bonus. 
The learned Judge discussed Jardine 
Henderson, 1962 Supp (3) SCR 382 = 
(AIR 1963 SC 474) and other rulings, 
but the judicial chorus of legally 
claimable customary or contractual 
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bonus is not marred by any discor- 
dant note. 


21. It may be otiose to refer 
to holdings of High Court when this 
Court has laid down the law. Even, 
so, two decisions, one of Patna and 
the other of Calcutta, deserve men- 
tion, One of us, (Untwalia J., as he 
then was) speaking for the Division 
Bench, observed in Howrah-Amta 
Light Rly Co., (1966) 2 Lab LJ 294 
at p. 302 (Pat) thus: 

“Apart from the profit bonus, the 
sense of: social justice has led to the 
recognition in law of the- right of 
the workmen to get other kinds of 
bonus which do not depend upon nor 
are necessarily connected with the 
earnings of profits by the industrial 
concern, One such kind of bonus is 
that which is paid on the occasion of 
special festival well celebrated in 
particular parts of India, as for 
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example, puja bonus in Bengal and 
Divali bonus in Western India.” 
The Court, referring to Tulsidas 


Khimji, (1962) 2 Lab LJ 435 = (AIR 
1963 SC 1007) restated the tests for 
the claim of customary bonus and 
rightly held that these ‘tests are but 
circumstances and not conditions pre- 
cedent, that it is not necessary to 
show that such bonus has been paid 
even in years of loss, The grounds 
to be-made out for customary, as 
distinguished from contractual, bo- 
nus overlap in many respects but 
differ in some aspects. 


22. Justice P. B. Mukharji, as 
he then was, in Tilak Co., AIR 1959 
Cal 797 observed: i 


“Akin to this conception of bonus 
is the case of a bonus annexed to 
the employment by custom or social 
practices such as. customary bonus 
and .puja or festivity bonus. In case 
of such customary and traditional bo- 
nus, the question- of profit may or 
may not arise at all and such custo- 
mary and traditional bonus will de- 
penä on the content and terms of 
that custom or the tradition -on 
which the claim for bonus is made.” 


“Each claim for bonus must de- 
pend on the facts of such claim. No 
doctrinaire view about bonus is 
possible or desirable. This much 
however is judicially settled that bo- 
nus is not deferred. wages; It is a 
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narrow and static view that consi- 
ders bonus as always an ex gratia 
payment or a glorified tip or ‘bak- 
shish’ or a mere cash patronage pay- 
able at the pleasure of the emplo- 
yer. In the industrial jurisprudence 
of a modern economic society, it is a 
legal claim and a legal category, 
whose potentialities are not as yet 
fully conceived, but whose types and 
boundaries the Courts in India are 
struggling to formulate, It is a vital 
Instrument of industrial peace and 
Progress, dynamic in its implication 
and operation.” 


Since we are not called upon to in- 
vestigate the veracity of the claim 
we stop with stating that the emplo- 
yers’ awareness ` of social justice, 
which fertilises the right of his em- 
ployees for bonus, blooms in many 


‘ways of which, profit-based bonus is 


but one—not the only one, All this 
is the indirect bonanza of Part IV of 
the Constitution which bespeaks the 
conscience of the nation, including 
the community of employers, Law is 
not petrified by the past, but res- 
ponds to the call of the changing 
times. So too the social conscious- 
ness of employers. Of course, La- 
bour has its legal-moral duty to the 
community of a disciplined contribu- 
tion to the health and wealth of the 


Industry, Law is not always an 
organiser of one-way traffic, 
23. This general survey of 


the case-law conclusively makes out 
that Labour’s claim for bonus is not 
inflexibly and solely pegged to profit 
as the one and only right. Bonus is 
a word of many generous connota- 
tions and, in the Lords mansion 
there are many houses. There is 
profit-based bonus which is one spe- 
cific kind of claim and . perhaps the 
most common. There is customary or 
traditional bonus which has its em- 
ergence from long, continued, usage 
leading to a promissory and expec- 
tancy situation materialising in a 
right. There are attendance bonus, 
production bonus and what not, An 
examination of the totality of ` per- 
tinent materials drives us to the in- 
evitable result that’ what has been 
claimed by the workmen in the pre- 
sent case is bonus based on custom 
and service cordition—not one based 
on profit.: But the critical question 
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pops up: Is the Bonus Act a killer of 
every other kind of bonus not pro- 
vided for by it? 

24, We have thus to move on 
to a study of the scheme of the Bo- 
nus Act in order to ascertain whe- 
ther it extinguishes 
on customary bonus or contractual 
bonus. In one sense, a bonus may 
be a mere gift or gratuity as a ges- 
ture of goodwill or it may be some- 
thing which an employee is entitled 
to on the happening of a condition 
precedent and is enforceable when 
the condition is fulfilled. Any extra 
consideration giyen for what is re- 
ceived, or something given in addi- 
tion to what is ordinarily received 
by, or strictly due to the recipient is 
a bonus (Black’s Legal Dictionary). 
But when industrial jurisprudence 
speaks of ‘bonus’, it enters the area 
of right and claim to what is due 
beyond strict wages, Viewed from 
this angle, prima facie one is led to 
the conclusion that if the Bonus Act 
deals wholly and solely with profit 
bonus, it cannot operate as a bar to 
a different species of claim merely 
because the word bonus is common 
to both. Of course, if the statute 
has spoken so comprehensively. as it 
can, effect must be given to it. 

25.. The cosmos of bonus is 
expanding as working class content- 
ment and prosperity become integral 
components of industrial peace and 
progress, The bone of contention be- 
tween the parties before us is as to 
whether the Bonus Act is the alpha 
and omega of all extra claims, out- 
side wages and salaries, labelled bo- 
nus with separate adjectives demar- 
cating the identity of each species. 


But this issue has to be sized up not: 


in vacuo but against the backdrop 
of the progressive change around us. 


26. Today it is accepted doc- 
trine that Labour is the backbone of 
the nation, particularly in the areaof 
economic. self-reliance. This means 
the welfare of the working classes is 
not only a human problem but a case 
where the -success of the nations’s 
economic adventures depends on the 
co-operation of the working classes 
to make a better India. Indeed, on 
the national agenda is the question 
of Labour participation in Manage- 
ment, Against such a perspective of 


claims founded 
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developmental jurisprudence there is 
not much difficulty in recognising 
customary bonus and contractual bo- 
nus as permissible in Industrial Law, 
given proper averments and suffici- 
emt proof. : 


27. Shri G. B. Pai has raised 
what he regards as a lethal infirmity 
in the claim of the Sabha. In his 
submission the Bonus Act is a com- 
plete Code and what is not covered 
by its provisions cannot be awarded 
by the Tribunal. It is true that if 
the Bonus Act is a complete Code 
and is exhaustive of the subject, 
whatever the species of bonus, there 
may be a bar, but it is quite con- 


. ceivable -that the codification may be 


of everything relating to profit bonus 
in which case other types of bonus 
are left untouched. Merely calling a 
statute a code is not to silence the 
claimant for bonus under ` heads 
which have nothing to do with the 
subject-matter of the code. On 
listening to the intricate argument 
abont implicit codification of the law 
of bonus by this Act, one is remind- 
ed of Professor Gilmore who put the 
case against codification thus: Aspects 
of Comparative Commercial Law, 
1969 Edn. Siegel & Foster at pp. 449- 
450 — Mod.-Law Rev. 1975 Jan. 


Part P., 30. 


“The law, codified, has. proved 
to be quite as unstable, unpredic- 
table. and uncertain—quite as mulish- 
ly unruly—as the common law, un- 


codified, had ever been. The rules 
of law, purified, have remained the 
exclusive preserve of the lawyers: 


the people are still very much in our 
toils and clutches as they ever were 
if not more so.” E 


28. The argument of the 
Bonus Act being an all-inclusive 
code is based on the anatomy of the 
Act and the ruling in Ghewar Chand, 
(1969) 1 SCR 366 = (AIR 1969 SC 
530). So the judicial task is to_ as- ` 
certain the history and object of the 


Act. the relevant surrounding cir- 
cumstances leading upto it. its 
scheme and the prohibitions. excelu- 


sions, exemptions and savings which 
reveal the intent and ambit of the 
enactment. Long ago, Plowden,: 
with Sibyline instinct, pointed.. out 
that the best way to construe the ` 
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scope of an Act of Parliament is not 


to stop with the words of the sec- 
tions. ‘Every law consists of -two 
parts viz., of body and soul. The 


letter of the law is the body of the 
law, and the sense and reason of the 
law is the soul of the law.’ The ‘so- 
cial conscience, of the judge hesita- 
tes to deprive the working class, for 
whom Part IV of the Constitution 
has shown concern, of such rights as 
they currently enjoy by mere impli- 
cation from a statute unless there 
are compulsive provisions constrain- 
ing the court to the conclusion, From 
this perspective, let us examine the 
exclusionary contention based on the 
body and soul of the Bonus Act. If 
the Bonus Act is a complete Code, on 
a true decoding of its scheme 
spirit, the industrial Court cannot 
take off the ground with any other 
forms of bonus—yes, that is the im- 
plication of ‘a complete Code’. 


29. Bonus has varying con- 
ceptual contents in different bran- 
ches of law and life. We are here 
concerned with its range of mean- 
ings in industrial law but, as expa- 
tiated earlier, there is enough legal 
room for plural patterns of bonus. 
going by lexicographic or judicial 
learning, It implies no disrespect to 
legal dictionaries if we say that pre- 
cedents notwtihstanding, the critical 
word ‘bonus’ is so multiform that the 
judges have further to refine it and 
contextually define it. Humpty 
Dumpty’s famous words in ‘Through 
the Looking Glass’ ‘When I use a 
word...... it means’ just what I 
choose it to mean...... neither more 
nor less’ is an exaggerated cynicism. 
We have to bring in some legal phi- 
losophy into this linguistic problem 
as it incidentally involves doctrinal 
issués where the Constitution is not 
altogether ` non-aligned. — Statutory 
interpretation, in the creative Indian 
centext, may look for light to the 
lodestar of Part IV of the Constitu- 
tion e.g., Art. 39(a) and (c) and Arti- 
cle 43, Where two judicial choices 
are available, the construction in 
conformity with the social philo- 
sophy of Part IV has preference. 


30. In Jalan Trading Co., 
(1967) 1 SCR 15 = (AIR 1967 SC 
,691) Shah J. (as he then was) gave a 
synopsis of the development. of the 
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-ed by the 
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branch of industrial law relating to 
bonus from the days of the First 
World War to the Report of the Bo- 
nus Commission culminating in the 
Bonus Act, 1965. The story of ‘war 
bonus’, the Full Bench formula and 
this Court’s view that ‘bonus is not 
a gratuitous payment made by the 
employer to his workmen, nor a de- 
ferred wage, and that where wages’ 
fall short of the living standard and 


the industry makes profit part of 
which is due to the contribution of 
labour, a claim for bonus may be 


legitimately made by the workmen’ 
are set out in that decision, The Full 
Bench formula was based on profits 
and the terms of reference to the 
Commission put profit in the fore- 
front as the foundation of the 
scheme — ‘to define the concept of 
bonus. to consider in relation to in- 
dustrial employments the question of 





payment of bonus based on _ profits 
and to recommend principles for 
computation of such bonus and 
methods of payment...... ’ A glance at 
the various chapters of the Report 
brings home the point that honus 


based on profits is its central theme. 
The conclusions and recommendations 
revolve round the concept or profit 
bonus. Little argument is needed to 
hold that the bonus formula suggest- 
Commission was profit- 
oriented. Indeed, that was its only 
concern. The Act. substantially mo- 
delled on these proposals, has adopt- 
ed a blue print essentially worked 
out on profit.. The presiding idea be- 
ing a simplified version of bonus 
linked to profits over a period, shed- 
ding the complex calculations in the 
Full Bench Formula, the statute did 
not cover other independent species 
like customary or contractual bonus 
which had become an economic rea- 
litv and received judicial recognition. 
There were marginal references to 
and accommodation of other brands of 
bonus but they were for’ better ef- 
fectuating the spirit and substance of 


_ profit-based bonus. 


31. The question then is: Was 
the Bonus Act only a simpler rein- 
carnation of the Full Bench formula 
as argued by Sri Tarkunde. or was it, 
going „by the provisions and prece- 
dents,.:a.full codification of- multi- 


form bonuses, thus giving a knock- 
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down blow to any customary but il- 
legitimate demand for bonus falling 
outside the statute, as contended by 
Sri Pai? Indeed, we were taken 
through the well-known categories of 
bonus vis-a-vis the: statutory provi- 
sions with impressive and knowledge- 
able thoroughness by Shri Pai with 
a view to strengthen his perspective 
that the Act encompassed the whole 
law and left nothing outside its 
scope. 


32. To begin with, the history 
of the Act, the Full Bench formula 
which was its judicial ancestor, the 
Commission ‘Report which was its 
immediate progenitor and the statu- 
tory milieu as also the majuscule 
pattern of bonus prevalent in 
Indian Industrial world, converge to 
the point that the paramount pur- 
pose of the Payment of Bonus Act 
was to regulate profit bonus, with in- 
eidental incursions into other allied 
claims like customary or attendance 
bonus. If such be the design of the 
statute, its scheme cannot be stretch- 
ed to supersede what it never meant 
to touch or tackle. 


33. The Objects and Reasons 
of the Bonus Act indicate that the 
subject-matter of the statute is ‘the 
question of payment of bonus based 
on profit to employees employed in 
establishments’, The Report of the 
Commission is also referred -to in 
the Obiects and Reasons and the te- 
nor is the same. The long. title of 
the Act is non-committal, but the 
concept of ‘profit’ as the basis for 
bonus oozes through the various pro- 
visions. For instance, the idea of ac- 
counting year, gross profit and the 
computation thereof, the methodology 
of arriving at the available surplus 
and the items . deductible from 
gross profits, have intimate relevance 
to profit bonus — and may even be 
irrelevant to customary or traditional 
bonus or contractual bonus, Simi- 
larly, the provision for set on and 
set off of allocable surplus and the 
like are pertinent.to profit-based bo- 





nus. Schematically speaking, statu- 


tory bonus is profit bonus. Neverthe- 
less, there is provision for avoidance 
of unduly heavy burden under dif- 
ferent heads of bonus. For this rea- 
son it is provided in Section 17 that 





-workers absent themselves for 


A.L R. 


where an employer has paid any 
puja bonus or other customary bonus, 
he will be entitled to deduct the 
amount of bonus so paid from the 
amount of bonus payable by him 
under the Act. Of course, if the 
customary bonus is thus recognised 
statutorily and, if in any instance it 
happens to be much higher than the 
bonus payable under the Act, there 
is no provision totally cutting off the 
customary bonus, The provision for 
deduction in Sec. 17, on the other 
hand, indicates the independent exis- 
tence of customary bonus although, to 
some extent, its quantum is adjust- 
able towards statutory bonus, Again. 
Section 34 provides for giving effect 
to the Bonus Act thus:— 


“Notwithstanding anything ipn- 
consistent therewith contained in 
any other law...... or in the terms of 
any award, agreement, settlement or 
contract of service made before 29th 
May, 1965.” 


This does not mean that there can- 
not be contractual bonus or other 
species of bonus. This provision onlv 
emphasises the importance of the ob- 
ligation of the employer, in  everv 
case, to pay the statutory bonus, The 
other sub-sections of Section 34 alsa 
do not destory the survival of other 
types of bonus than provided by the 
Bonus Act. Shri G., B. Pai used the 
provisions of the Coal Mines Provi- 
dent Fund and Bonus Scheme Act, 
1948, referred to in S. 35 of the Bo- 
nus Act, for the purpose of making 
good his thesis that the Bonus Act 
has comprehensive coverage except 
where it expressly saves any other 
scheme of bonus, Our understanding 
of Section 35 is different, Coal mines 
are extremely hazardous undertak- 
ings and they are largely located in 
agrarian areas where the agricultural 
long: 
periods to attend to agricultural work 
and do not report themselves for 
mining work, Coal mines have many. 
peculiarities and the workmen em-, 
ployed there have to be treated’ 
separately from the point of view of 
incentive for attendance. Therefore, 
attendance bonus for a miner is a 
separate ` subject attended ` with 
peculiarities deserving of special 
treatment and has been 
saved from! the.’ Bonus 


Act, This 


expressiv . 
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does not mean that whatever has not 
been expressly saved is, by necessary 
implication, included in the Bonus 
Act, Of course, there are provisions 
for exemptions and exclusions in the 
Bonus Act itself, particularly, vis-a- 
vis small establishments and public 
sector undertakings, There is also 
marginal reference in Section 2 (21) 
to Section 2 (21) (iv) to other kinds 
of bonus, including incentive, pro- 
duction and attendance bonus, The 
heart of the statute, plainly read 
from .its object and provisions, re- 
veals that the Act has no sweep wi- 
der than profit bonus. 


34. There was reference ta 
the Payment of Bonus (Amend- 
ment) Ordinance, 1975 by counsel on 
both sides. We find that the long 
title has been expanded and now co- 
vers bonus, 

ton the basis of profit or on the 


basis of production or productivity.” . 


This amendment itself implies that 
formerly a narrower species of bo- 
nus, namely, that based on profit 
had alone been dealt with. The limits 
on contractual bonus also tends to 
feed our conclusions. The implica- 
tions of the ceiling set by the recent 
amendment to the law falls outside 
our scope and we keep away from 
determining it. Sufficient unto the 
day is the evil thereof. 


35. It is clear further from 
the long title of the Bonus Act of 
1965 that it seeks to provide for bo- 
nus to; persons employed. ‘in certain 
establishments’ not in all establish- 


ments, Moreover, customary bonus 
does not require calculation of pro- 
fits, available surplus because it is a 
payment founded on long usage and 
justified often by spending on festi- 
vals and the Act gives no guidance 
to fix the quantum of festival bonus; 
nor does it expressly wish such a 
usage, The conclusion seems to be 
fairly clear, unless we strain judicial 
sympathy contrariwise, that the 
Bonus Act dealt with only profit bo- 
nus and matters connected therewith 
and did not govern customary. tradi- 
tional or contractual bonus. 


36. The end product of our 
study of the anatomy and other re- 
lated factors is that the Bonus Act 
spreads the canvas wide to exhaust 
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profit-based bonus but beyond its 
frontiers is not void but other - cou- 
sin claims bearing the caste name 
‘bonus’ flourish-miniatures of other 
colours’: The Act is neither proscrip- 
tive nor predicative of other exis- 
tences. 


Ee, 37, The trump card of SriG. B. 
Pai is the ruling in Ghewar Chand, 
(AIR 1969 SC 530). If the ratio 
there is understood the way Shri Pai 
would have it, the workmen have no 
case to, present. For, establishments 
employing less than 20 workers are 
excluded from the benignant campus 
of the Act and the appellants fall 
outside the grace of the statute for 
that reason alone, Does the decision 
exhaust the branch of jurisprudence 
on every kind of bonus or merely 
lays down that profit-based bonus —- 
the. most common one and complica- 
cated in working out on .the mathe- 
matics of the Full Bench Formula — 
has been picked out for total statu- 
tory treatment and for that pattern 
of bonus the Act operates as a com- 
plete Code? The Tribunal under- 
stood the former way and followed 
it up with a rejection, on the ground 
of a legal bar, of the admittedly non- 
profit based claim for bonus. Shri 
Tarkunde argues the reasoning to be 
a misunderstanding of the meaning 
of the ruling. We hold that the Bonus 
Act speaks, and speaks as a whole 
Code, onthe sole subject of profit-bas- 
ed bonus but is silent on, and cannot 
therefore annihilate by implication, 
other distinct and different kinds of 
bonus such as the one oriented on 
custom, We confess that the gravi- 
tational pull on judicial construction, 
of Part IV of the Constitution, has, 


to some extent, influenced our: 
choice. 
38. It is trite, going by Ang- 


lophonie principles, that a ruling of 
a superior court is binding law. It is 
not of scriptural sanctity but is of 
ratio-wise luminosity within the edi- 
fice of facts where the judicial lamr 
plays the legal flame, Beyond those 
walls and de hors the milieu we can- 
not impart eternal vernal value to 
the decision, exalting the doctrine of}. 
precedents into a prison-house of bi- 
gotry, regardless of varying circum- 
stances and myriad developments. 
Realism dictates that a judgment has 
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to be read, subject to 
directly presented for consideration 
and not affecting those matters 
which may lurk in the record. 
Whatever be the position of subordi- 
nate Court’s casual observations, 
generalisations and 
termintations must be judiciously 
read by courts of co-ordinate juris- 
diction and, so viewed, we are able 
to discern no impediment in reading 
Ghewar Chand (AIR 1969 SC 530) 
as confined to profit-bonus, leaving 
room for non-statutory play of cus- 
tomary bonus, The case dealt. with 
a bonus claim by two sets of work- 
men, based on profit of the business 
but the workmen fell outside the 
ambit of the legislation by express 
exclusion or exemption, Nothing re- 
lating to any other type of bonus 
arose and cannot be impliedly held 
to have been decided, The ` govern- 
ing principle -we have:-to appreciate 
as a key-to the understanding of 
Ghewar Chand is that it relates to a 
case of profit bonus urged under the 
Industrial Disputes Act by two sets 
of workmen employed by establish- 
ments which are either excluded or 
exempted from the Bonus Act. The 
major inarticulate premise of the sta- 


the facts 


tute is that it deals with and only 


with-profit-based bonus as has been 
explained at some length earlier. 
There is no categorical provision in 
the Bonus Act nullifying other 
kinds of bonus, nor does such a con- 
clusion arise by 


tion. The ruling undoubtedly lays 
down the law thus: 
“Considering the history of the 


legislation, the background and the 
circumstances in which the Act was 


enacted, the object of the Act 
and its scheme, it is not 
possible to accept the construc- 


tion suggested on behalf of the res- 
pondents that the Act is not an ex- 
haustive Act dealing comprehensively 
_ with the subject-matter of bonus in 
all its aspects or that Parliament still 
left it open to those to whom the Act 
does not apply by reason of its pro- 
visions either as to exclusion or ex- 
emption to raise a dispute with re- 
gard to bonus through industrial ad- 
judication under the Industrial Dis- 
putes Act or other corresponding 
law.” ` 
But this statement, contextually con- 
strued, means that profit-bonus not 
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necessary implica-. 
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founded on the provisions of the Bo- 
nus Act and by resort to an adven- 
ture in industrial dispute under the In- 
dustrial Disputes Act is no longer 
permissible. When Parliament has 
expressly excluded or exempted cer- 
tain categories from the Bonus Act, 
they are bowled out so far as pro- 
fit-based bonus is concerned, You 
cannot resurrect’ profit-bonus by a 
back-door method, viz., resort to the 
machinery of the Industrial Disputes 
Act, The pertinence of the follow- 
ing observations of Shelat J., be- 
comes self-evident, understood in this 
setting: 

“We are not impressed by the 
argument that Parliament in ex- 
cluding such petty establishments 
could not have intended that emplo- 
yees therein who were getting bonus 
under the Full Bench formula 
should lose that benefit, As afore- 
said, Parliament was evolving 
for the first time a statu- 
tory formula in regard to bonus and 
laying down a legislative policy in 
regard thereto as to the classes of 
person who would be entitled to bo- 
nus thereunder, It laid down the 
definition of an ‘employee’ far 
more wider than the definition of a 
‘workman’ in the Industrial Disputes. 
Act and the. other corresponding 
Acts. If, while doing so, it express- 
ly excluded as matter of policy cer- 
tain petty establishments in view of 
the recommendation of the Commis- 
sion in that regard, viz., that the ap- 
plication of the Act would lead to 
harassment of petty proprietors and 
disharmony between them and their 
employees, it cannot be said that 
Parliament did not intend or was not 
aware of the result of- exclusion of 
employees of such petty establish- 
ments.” 


Likewise, reference to agreements and 
settlements providing for bonus being 
exempted from the applicability of 
the Act does not militate against the 
survival of contractual bonus (we 
are not referring to the impact of 
the latest amendment by Ordinance 
of 1975).° Viewed thus and in the 
light of the observations earlier ex- 
tracted, the following passage fits into 
the perspective we have outlined: 


“Section 32 (vii) exempts from 
the applicability of the Act (the Bo- 
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nus Act) those employees who have 
entered before May 29, 1965 into an 
agreement or settlement with their 
employers for payment of bonus 


linked with production or producti-. 


vity in lieu of bonus based on pro- 
fits and who may enter after that 
date into such agreement or settle- 
ment for the period for which such 
agreement or settlement is in ope- 
ration, Can it be said that in cases 
where there is such an agreement or 
settlement in operation, though this 
clause expressly excludes such em- 
ployees from claiming bonus under 
the Act during such period, the em- 
ployees in such cases can still re- 
sort to the Industrial Disputes Act 
and claim bonus on the basis of the 
Full Bench formula? The answer is 
obviously in the negative for the ob- 
ject in enacting cl. (vii) is to let the 
parties work out such an agreement 
or settlement. It cannot be that des- 
pite this position, Parliament intend- 
ed that those employees had stil 
the option of throwing aside such an 
agreement or settlement, raise a dis- 
pute under the Industrial Disputes 
Act and claim bonus under the Full 
Bench Formula. The contention, 
therefore, that the exemption under 
Section 32 excludes those employees 
from claiming bonus under the Act 
only and not from claiming Bonus 
under the Industrial Disputes Act or 
such other Act is not correct.” 

384A. The core question about 
the policy of the Parliament that 
was agitated in that case turned on 
the availability of the Industrial Dis- 
putes: Act as an independent method 
of claiming profit bonus de hors the 
Bonus Act and the Court took the 
view that it would be subversive of 
the scheme of the Act to, allow an 
invasion from the flank in that man- 


ner. . The following observations 
strengthen this approach: : 
“Surely, Parliament could not 


have intended to exempt these esta- 
blishments from the burden of bo- 
nus payable under the Act and yet 
have left the door open for their 
employees to raise industrial disputes 
and get bonus under the Full Bench 
formula which it has rejected by lay- 
ing down a different statutory for- 
mula in the Act, For instance, is it 
to be contemplated that though the 
Act by Section 32.exempts institu- 
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tions such as the Universities or the 
Indian Red Cross Society or hospi- 
tals. or any of the establishments set 
out in cl. (ix) of that section, they 
would still be liable to pay bonus if 
the employees of those institutions 
were to raise a dispute under the 
Industrial Disputes Act and claim 
bonus in accordance with the Full 
Bench Formula? The legislature 
would, in that case, be giving ex- 
emption by one hand and taking it 
away by the other, thus frustrating 
the very object of Section 32. Where, 
on the, other hand, Parliament in- 
tended to retain a previous provision 
of law under which bonus was pay- 
able, or was being paid it has ex- 
pressly saved such provision, Thus, 
under Section 35 the Coal Mines 
Provident Fund and Bonus Schemes 
Act, 1946 and any scheme made 
thereunder are saved, If, therefore, 
Parliament wanted to retain the 
right to claim bonus by way of in- 
dustrial adjudication for those who 
are either excluded oor exempted 
from the Act, it would have’ made an 
express saving provision to that ef- 
fect as it has done for employees in 
Coal Mines.” 


A discerning and concrete analysis 
of the scheme of the Act and the 
reasoning of the Court leaves us in 
no doubt that it leaves untouched 
customary bonus. 


39. The plea of constructive 
res judicata is based on the ‘might 
and ought’ doctrine, Shri Pai’s 
argument is that before the Arbitra- 
tion Board no case of customary or 
contract bonus was urged for the 
year 1965 and so, in later years, 
such a ground is barred by the 
general principles of res judicata. 
Sections 10A, 18 and 19 (3) of the 
Industrial Disputes Act were pressed 
before us to demonstrate the prior 
award was binding -on the workers 
and reading it in the light of Pan- 


durang, (1975) 2 Lab LJ 345 (SC) 
the bar was spelt out. It is clear 
law, so long as the above ruling 


stands, that industrial litigation is no 
exception to the general principle 
underlying the doctrine of res judi- 
cata. We.do entertain doubt about 
the extension of the sophisticated 
doctrine of constructive res judicata 
to industrial law which is governed 
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by special methodology of concilia- 
tion, adjudication and considerations 
of peaceful industrial relations, 
where collective bargaining and 
pragmatic justice claim precedence 
over formalised rules of decision bas- 
ed on individual contests, specific 
causes of action and findings on par- 
ticular issues, but we are convinced 
that Pandurang does not apply at all 
to our case, There, overtime wages 
were claimed earlier under the Fac- 
tories Act and the case was rejected 
by the Tribunal, After this rebus, 
a like claim was repeated but sus- 
taining it on the Bombay Shops and 


Establishments Act. new 
ground to support the same 
claim was held to be barred 
because the workmen could and 


ought to have raised the issue that 
the Factories Act failing, the Shops 
Act was available to them to back up 
their demand. The fallacy in invok- 
ing this decision lies in the fact that 
as early as 1950 there was a binding 
award of the Industrial Tribunal 
relating to the claim, which had not 
been put an end to, and so this 
Court took the view that so long as 
that award stood, the same claim 
under a different guise (the Shops 
Act) could be subversive of the rule 
of res judicata, The decisive circum- 
stance which distinguishes that case 
is contained in the observation: 


“If the workers are dissatisfied 
with any of the items in respect of 
which their claim has been rejected 
it is open to them to raise a fresh 
industrial dispute.” 


That is to say, if a fresh dispute had 
been raised, after terminating the 
prior award, no bar of res judicata 
could have been urged. Here, the 
Arbitration Board dealt with one dis- 
pute; the Industrial Tribunal, with 
a fresh dispute. The Board enquired 
into one cause of action based on 
profit bonus; the Tribunal was. call- 
ed upon, by the terms of reference, 
to go into a different claim, This 
basic difference was lost sight of by 
the Tribunal and so he slipped into 
an error. The dangers of construc- 
tive res judicata in the area of suits 
vis-a-vis writ petitions under Article 
226 and as between proceedings 
under Art. 226 and Art. 32 are such 
as to warrant a closer study, To an 
extent the Law Commission of India 
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in its Report* has touched on this 
topic. Industrial ees are a 
fortiori case. 

40. Dispute-processing is not 
by Court litigation alone, Industrial 
peace best flourishes where non-liti- 
gative mechanisms come into cheer- 
ful play before tensions develop or 
disputes brew. Speaking, generally, 
alternatives of the longish litigative 
process is a joyous challenge to the 
Indian activist. jurist and no field is 
in need of the role of avoidance as 
a means of ending or  pre-empting 
disputes as industrial life. Litigation, 
whoever wins or loses, is often the 
funeral of both. We are a develop- 
ing country and need techniques of 
maximising mediatory methodology 
as potent processes even where liti- 
gation has erupted, This socially 
compulsive impulse prompted the set- 
ting in motion of a statesmanlike ef- 
fort by the senior counsel on both 
sides, with helpful promptings from 
the Bench, to advise their clients - 
into a conciliatory mood, Should we 
have at all hinted to the advocates 
to reslove by negotiation or stick to 
our traditional function of litigative 
adjudication? In certain spheres, 
‘judicious irreverence’ to judicialised 
argumentation is a better homage to 
justice.’ Regrettably, the exercise 
proved futile and we have to follow 





up our conclusions with necessary 
directions, 
41, The findings we have 


reached may now be formally set 
down, We hold that the Bonus Act 
(as it stood in 1965) does not bar 
claims to customary bonus or those 
based on conditions of service. 
Secondly we repel the plea of res 
judicata, There is no merit in the 
view that the Industrial Tribunal has 
no jurisdiction to try the dispute re- 
ferred to it. We set aside the award 
and direct the Tribunal to decide on 
the merits the subject-matter of the 
dispute referred to it by the State 
Government, The appeal is hereby 
allowed but, having regard to the 
over-all circumstances, the parties 
will bear their costs, 

Appeal allowed. 


` *Law Commission of India, 54th Re- 


port. 
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AIR 1976 SUPREME COURT 1471 
(From: Andhra Pradesh)* 

A. N. RAY C. J, M. H. BEG AND 
JASWANT SINGE, JJ. 

1. Sri Vijayalakshmi Rice Mills, 
New Contractors Co. ete. (In C. 
Nos. 805-806 of 1973) 2. Sri Jaya- 
lakshmi Rice and Oil Mills Contrac- 
tors Co. ete, (In C. A, Nos. 972-977 
of 1973), Appellants v. State of 
Andhra Pradesh (In all the Appeals), 
Respondent. 


Civil Appeals Nos. 805-806 and 
‘972 to 977 of 1973, D/- 22-3-1976. 


(A) Rice “(Andhra Pradesh) Price 
Control Order (1963), Cl. 2 — Rice 
(Andhra Pradesh) Price Control (Third 
Amendment) Order (1964), Cl. 2 — 
Rice supplied by the Mills to the 
State Government before the Amend- 
ment Order and price paid at the 
rate specified in Control Order at 
that time — Millers are not entitled 
to benefit of enhanced rate specified 
in Amendment Order and cannot 
claim recovery of difference between 
the controlled prices specified in 1963 
Order and the Amendment Order of 
1964 — Amendment Order held not 
retrospective in operation — (Inter- 
pretation of Statutes — Retrospective 
operation). 


There is no deeming clause or 


some such provision in the Rice 
(Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964 to 


indicate that it was intended to have 
a retrospective effect. It is a well 
recognized rule of interpretation that 
in the absence of express words or 
appropriate language from which re- 
trospectivity may be inferred, a noti- 
fication takes effect from the date it 
is issued and not from any prior 
date. The principle is also well set- 
tled that statutes should not be-con- 
strued so as to create new . disabili- 
ties or obligations or impose new du- 
ties in respect of transactions which 
were complete at -the time the 
Amending Act came into force, AIR 
1970 SC 1636, Rel on. (Para 5) 


*(Appeal Suit Nos. 766 of 1968, 18 of 
1969, 779, 780 to 785 of.1968, D/- 
8-6-1971 ‘and 23-11- 1971, Respec- 
tively—Andh Pra). a 
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The sales in the instant cases 
having been made by the Millers be- 
fore the coming into force of the 
Rice (Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964, and 
the property in the goods having 
passed to the Government of Andhra 
Pradesh on the dates the supplies 
were made, the Millers had to be 
paid only at the controlled price ob- 
‘taining on the dates the sales were 
effected and not at the increased 
price which came into operation sub- 
sequently. The sales having been 
made before the coming into force of 
the Rice (Andhra Pradesh) Price 
Control (Third Amendment) Order, 
1964, the Millers cannot justifiably 
claim the benefit of the increased 
price specified in the Amendment 
Order of 1964. (Paras 6, 7) 


It cannot be said that as the 
prices fixed by the Government are 
meant for the entire season, the 
Millers have to be paid at the con- 
trolled price as fixed vide the Rice 
(Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964, re- 
gardless of the dates on which the 
supplies were made. It cannot also 
be said that the controlled prices fix- 
ed by the Central Government for 
sale of rice are seasonal prices not 
being based upon any cogent mate- 
rial. . (Paras 5, 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1636 = (1969) 2 S 

411 = 1970 Cri LJ 1396 


(1968) 1 Andh WR 81 = 
Andh LT 82 

(1962) Supreme Court decision De 
20-4-1962 


(1832) 3 B & Ad 465 = 110 ER is 


(1968) 


8 
(1816) 2 Price 381 = 146 ER 130 
8 


Mr, E. S, Nariman Sr. Advocate, 
(M/s. J. V. K. Gurunathan, T, V. 
Narasimhan Murthy and S.` Subha 
Rao, Advocates with him), for Ap- 
pellants; Mr. P. Ram Reddy Sr. Ad- 
vocate, (Mr. P. P. Rao, Advocate with 
him), for Hespondents. 


Judgment - of the Court was de- 
livered by 


JASWANT SINGH,- J.: :— This 


batch of Appeals Nos. 805, 806 and 
972 to 977 of 1973 by ‘certificate from 
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the judgments and decrees of the 
High Court of Andhra Pradesh in 
Appeals Nos. 766 of 1968, 18 of 1969, 
779 of 1968, 780 of 1968, 782 of 1968, 
783 of 1971, 784 of 1968 and 785 of 
1968 raise a simple but an interest- 
ing question namely, whether for the 
supplies of rice made by the appel- 
lants in January and February, 1964, 


they are to be paid price according 
to the rate specified in the Rice 
(Andhra Pradesh) Price Control 


(Third Amendment) Order, 1964 dated 
March 23, 1964 or according to the 
rate specified in the Rice (Andhra 
Pradesh) Price Control Order as ‘it 
stood in 1963. The question arises in 
the following circumstances: ` 


2. The appellants are millers 
and carry on the business of paddy 
and rice in the State of Andhra 
. Pradesh. On July 31, 1959, the Gov- 
ernor of Andhra Pradesh in exercise 
of the powers conferred on him by 
Section 3 of the Essential Commodi- 
ties Act, 1955 (Central Act X of 
1955) hereinafter referred to as ‘the 
Act’ made an order called the 
Andhra Pradesh Rice Procurement 
(Levy) Order, 1959, Clause 3 of the 
order required every dealer 
every miller to sell to the State 
Government on requisition served on 
him by the requisitioning authority 
at the controlled price (a) 40 per 
cent of the quantity of rice held in 
stock by him at the commencement 
of the order and (b) 40 per cent of 
the total quantity of rice purchased 
by him every day beginning with the 
commencement of the order, Clause 
2(a) of the order defined “controlled 
price” as meaning the maximum price 
fixed under S. 3 of the Act for the 
sale of rice by the Central Govern- 
ment from time to time (emphasis 
supplied), On December 19, 1963, 
the Central Government in exercise 
of the power conferred .on it by Sec- 
tion 3 of the Act made an order call- 
ed the Rice -(Andhra Pradesh) Price 
Control Order, 1963, which extended 
to the districts of Krishna, West 
Godavari, East Godavari. Guntur, 
Nizamabad, Warangal and Nellore in 
the State of Andhra Pradesh, Clause 
2 of the order provided that the 
- maximum prices at which the varie- 
ties of rice specified in column (1) of 
the Schedule to that Order were to 


and , 


ALR. 


be sold in wholesale quantities would 
be as specified in the corresponding 
entries in column (2) of the said 
Schedule. The said Schedule inter 
alia provided that Akkulu rice would 
be sold at Rs. 46.89 per quintal. In 
compliance with the requisitions serv- 
ed on them by the requisitioning 
authority of the State’ of Andhra 
Pradesh, the appellants sold various 
quantities of that variety of rice to 
the Government of that State from 
January 26, 1964, to February 21, 
1964, and were paid at the aforesaid 
rate of Rs, 46.89 per quintal. By 
means of the Rice (Andhra Pradesh) 
Price Control (Second Amendment) 
Order 1964, dated March 20, 1964, 
the Central Government amended 
sub-clause (1) of clause 2 of the Rice 
(Andhra Pradesh) Price Control 
Order, 1963 and ordained that inthe 


said sub-clause for the words “the 
Schedule”, the words and figures 
Schedule I shall be substituted, On 


March 23, 1964, the Central Govern- 
ment issued the Rice (Andhra Pra- 
desh) Price Control (Third Amend- 
ment) Order, 1964. Clause 2 of the 
Order ran thus:— 


“2, In the Rice (Andhra Pradesh) 
Price Control Order, 1963, in Sche- 
dule I. for the varieties of rice and 
the maximum prices therefor, the 
following shall be substituted name- 








ly: 
Varieties of rice Maximum price 
per quintal 
l. Districts other than Nellore 
Akkulu 53.25 


_ 
oo eos eco se. 





3. On the- issue of this order, 
the appellants made representations 
to the Government of Andhra Pra- 
desh requesting that for the afore- 
said supplies of Akkulu rice made by 
them from January 26 to February 
21, 1964, they should also be paid at 
the enhanced price of Rs. 52.25 per 
quintal. As the representations made 
by them did. not evoke a favourable 
response, they filed suits in the * 
Court of the Subordinate Judge, 
Machillipatnam for recovery of the 


ose 
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difference between the controlled 
prices specified in the Rice (Andhra 
Pradesh) Price Control Order, 1963, 
dated December 19, 1963 and Rice 
(Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964, The 
suits filed by them were decreed by 
that Court. Aggrieved by these 
judgments and decrees, the State of 
Andhra Pradesh preferred appeals to 
the High Court at Hyderabad which 
were allowed on the ground that as 
the supplies of rice were made by 
the appellants before the Rice 
(Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964, they 
were entitled only to the price spe- 
cified in the Schedule to the Rice. 
(Andhra Pradesh) Price Control 
Order, 1963. Dissatisfied with these 
judgments and decrees, the appellants 
applied for certificate under Article 
133 (1) (a) of the Constitution which 
was granted to them. 


' 4, The sole question for de- 
termination in these appeals, as al- 
ready indicated, is whether the ap- 
pellants were to be paid price for 
the supplies of rice made by them 
from January 26, 1964, to February 
21, 1964, at the rate. of Rs. 46.89 per 
quintal — the rate specified in the 
Rice (Andhra Pradesh) Price Control 
Order, 1963, dated December 19, 
1963 or at the enhanced rate of 
Rs, 52.25 per quintal as fixed by the 
Rice (Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964 
dated March 23, 1964. 


; 5.. Mr. Nariman appearing on 
behalf of the appellants has : laid 
great emphasis on the word “substi- 
tuted” occurring in clause 2 of the 
Rice (Andhra Pradesh) Price - Control 
(Third Amendment) Order, 1964 and 
has urged that the claim of the ap- 
pellants cannot be validly ignored. 
Elaborating his submission, counsel 
has contended that as the prices fix- 
ed by the Government are meant for 
the entire season, the appellants have 
to be paid at the controlled price as 
fixed vide the Rice (Andhra Pradesh) 
Price Control (Third Amendment) 
Order, 1964, regardless of the . dates 
on which the supplies were made. We 
cannot accede to this contention, It 
is no doubt true that the literal 
meaning of the word “substitute” is 
tto replace’ but the question before us 
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is from which date the substitution 
or replacement of the new Schedule 
took effect, There is no deeming 
clause or some such provision in the 
Rice (Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964 to 
indicate that it was intended to have 
a retrospective effect. It is a well 
recognized rule of interpretation 
that in the absence of express words 
or appropriate language from which 
retrospectivity may be inferred, a 
notification takes effect from the 
date it is issued and not from any 
prior date.. The principle is also 
well settled that statutes should not 
be construed so as to create new 
disabilities or obligations or impose 
new duties in respect of transactions 
which were complete at the time the 
Amending Act came into force, (See 
Nani Gopal Mitra v. State of Bihar, 
(1969) 2 SCR 411) = (AIR 1970 SC 
1636). 

f 6. The aforesaid sales in the 
instant cases having been made by 
the appellants before the coming into 
force of the Rice (Andhra Pradesh) 
Price Control (Third Amendment) 
Order, 1964, and the property in the 
goods having passed to the Govern- 
ment of Andhra Pradesh on the dates 
the supplies were made, the appel- 
lants had to be paid only at the con- 
trolled price obtaining on the dates 
the sales were effected and not at 
the increased price which came jinto 
operation subsequently, This view 
is in consonance with the provisions 
of Section 3 of the Act and the 
Andhra Pradesh Rice Procurement 
(Levy) Order, 1959 which clearly in- 
dicate that the price payable to the 
dealers and Millers for the supplies 
of rice made by them is the control 
price obtaining on the date when 
the sale is made. Similar view is 
taken in the unreported decision, D/- 
20-4-1962 (SC) of this Court in K. 
Appayya Shanbhague and Co. ` v. 
State of Mysore, where it was laid 
down that the order made under 
Section 3 (2) (f$) of the Act are offers 


.of sale which the person on whom a 


requisition is served has no option 
but to accept and that the price that 
has to be paid is the controlled price 
fixed by the: Government under Sec- 
‘tion 3 (2) (c) of the Act on the date 
when the goods are ascertained or 
when the property in the goods pas- 


1474 S.C, 


ses to the buyer. 
followed by the 


- This decision was 

High Court of 
Andhra Pradesh in Union of 
India v. Kanuri Damodaraiah 
& Company, (1968) 1 Andh WR 81 
where it was held that an order 
under Section 3 (2) (f) amounts to 
an agreement for sale and the price 
payable for the quantities of rice 
supplied is a price payable in ae- 
cordance with the price notified 
under the provisions of Sec, 3 (3) of 
the Act. 


7. In the instant 
sales having been made before the 
coming into force of the Rice 
(Andhra Pradesh) Price Control 
(Third Amendment) Order, 1964, the 
appellants cannot justifiably claim 
the benefit of the increased price 
specified in the Rice (Andhra Pra- 
desh) Price Control (Third Amend- 
ment) Order, 1964. The acceptance 
of the contention raised on behalf of 
the appellants will lead to grave con- 
séquences. It will have the effect 
of reopening the transactions past 
and closed and would thus give rise 
to lots of difficulties. 


cases, the 


8. Mr. Nariman has, in sup- 
port of his contention relied on the 
following passage occurring at p. 394 
in Craies on Statute Law (Sixth Edi- 
tion);— 


“Explanatory and 
Acts retrospective. 


Where a statute is passed for 
the purpose of supplying an obvious 
omission on a former statute, or, as 
Parke J. (afterwards Baron Parke) 
said in R. v. Dursley, (1832) 3 B & 
Ad 465, 469 “to ‘explain’ a former 
statute”, the subsequent statute has 
relation -back to the time when the 
prior Act was passed. Thus in Att- 
Gen. v. Pougett, (1816) 2 Price 381, 
392, it appeared that by a Customs 
Act of 1873 (53 Geo. 3, c. 33) a duty 
was imposed upon hides of 9s. 4d., 
but the Act omitted to state that it 
was to be 9s. 4d. per cwt., and to 


Aecinieiony 


remedy this omission another Cus- - 


toms Act (53 Geo. 3, ce 105) was 
passed later in the same year. Be- 
tween the passing of these two Acts 
some hides were exported, and it 
was contended that they were not 
liable to pay the duty of 9s. 4d. per 
ewt., but Thomson C, B., in’ giving 


Prem Kakar v. State of Haryana 


ALR, 


judgment for the Attorney-General, 
said: “The duty in this instance was 
in fact imposed by the first Act, but 
the gross mistake of the omission of 
the weight for which the sum ex- 
pressed was to have been payable oc- 
casioned the amendment made by 
the subsequent Act, but that had re- 
ference to the former statute as 
soon as it passed, and they must be 
taken together as if they were one 
and the same Act.” 

Where an Act is in its nature 
declaratory, the presumption against 
construing it retrospectively is inap~ 
plicable.” 


9. This passage has, in our 
opinion, no bearing on the question 
before us in view of the fact that 


the Rice (Andhra Pradesh) Price Con- 
trol (Third Amendment) Order, 1964 
is neither explanatory nor declara- 
tory, as sought to be interpreted by 
the counsel. 

10. The contention of Mr. 
Nariman that the controlled prices 
fixed by the Central Government for 
sale of rice are seasonal prices not 
being based upon any cogent mate~ 
rial cannot also be accepted. 

11. The ‘High Court was, 
therefore, right in allowing the 
aforesaid appeals preferred by the 
respondent and reversing the judg- 
ments and decrees passed by the 
Subordinate Judge, Machilipatnam, 


, 12. In: the result, the appeals 
fail and are dismissed with costs 
limited to one set. 

f Appeals dismissed, 


| 
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(From: Punjab & Haryana)* 
A. N. RAY, C. J. AND JASWANT | 
SINGH, J. 
Prem Kakar, Appellant v. State 
of Haryana and another, Respondents. 


Civil Appeal No, 119 of 1975, 
D/- 5-4-1976.* : . ; 
(A) Industrial Disputes Act 


(1947), Sections 10 (1) and 12 (5) — 


*(Against Judgment’ and, Order of 
Punj and Har., High Court in Civil 








W. P. No, 4289 of 1973, Dj- 
15-4-1974. 
4 
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Refusal to make reference — Writ 
petition for mandamus — Maintain- 
ability — (Constitution of India, 


Articles 226, 227.) . - 

+ Where the State Government, on 
receipt of the report of the Conci- 
liation Officer referred to in Section 
12 (4), had found that the petitioner 
was not a. workman. within the 
meaning of the Act: and therefore it 
was not a fit case for reference for 
adjudication, it was held that the 
State could not be asked by a writ 
of mandamus to make a reference 
under Section 10 (1), ATR 1960 SC 
1223 Distinguished; AIR -1964 SC 
1617, Relied on. W. P. No. 4289 of 
1973, D/- 15-4-74 (Punj & Har), Af- 
firmed, l (Paras 11, 12) 
Cases Referred: - Chronological Paras 
ons 1964 SC 1617 = (1964) 6 SCR 

9 


AIR 1960 sc 1223 = (1961) 1 SCR 
227 8, 10 
AIR 1953 SC 53 = 1953 SCR 334 8 


Mr. N. N. Goswami. and Mr. Ar- 
vind Miocha, Advocates for Appel- 
lant; Mr. G. B. Pai, Sr. Advocate, 
(M/s. S. R. Agarwal & Parveen Ku- 
mar, Advocates of M/s. Khaitan- .& 
Co., Advocates with him), for 
pondent No. 2. 


Judgment of` the Court was de- 


livered by f 

RAY, C. J.:.— This appeal by 
special leave turns on the question 
whether the State can be asked by 
a writ of mandamus to make a re- 
ference under Section 10 (1) of -the 
Industrial Disputes Act (hereinafter 
referred to as the Act). , 

2. The appellant was employ- 
ed by the respondent company Hin- 
dustan Dowidat Tools Ltd. The ser- 
vices of the appellant were terminat- 
ed on 4 September, 1972. The ap- 
pellant thereafter demanded rein- 
statement. The Conciliation Officer 
started conciliation proceedings under 
Section 12 of the Act. No settlement 
could be arrived at. The ' Concilia- 
tion Officer sent a report to the 
State Government under Section 12 
(4) of the Act. The State Govern- 
ment by letter dated 7. June, 1973 
informed the appellant that the Gov- 
ernment had considered the appel- 
lant’s case not fit for reference to 
the Labour Court for. adjudication. .’ 


Prem Kakar v., State of Haryana (Ray C. J.) 


appropriate Government 


{Prs, 1-8] 


3. The Government 
letter stated as follows: 


“The Government have not found 
your case fit for adjudication to a 
Labour Court because you were 
working as an Electrical Foreman in 
this concern, which was ‘a supervi- 


S.C. 1475 
in the 


“sory job and your wages were more 


than Rs, 500/- per month, There- 
fore, your case is not covered by 
the. definition of the terms ‘“work- 
man” given in the Tidusta Dis- 
putes. Act.” 


4. -The niiin under Arti- 
cle-226.of the Constitution applied 
for a writ of mandamus directing the 
State to.make a reference. The 
ae Court dismissed the applica- 

on. 


+5, The . appellant contended 
that the question ‘whether the appel- 
lant -was.a workman was a disputed 
question of.fact and -law which 
could be decided ‘only by an appro- 
priate Labour Court. The appellant 
also submitted that if the dispute in 
question raises questions of law the 
should not 
give a final decision on the question. 
In; short, the appellant’s , contention 
is ‘that the issue whether the appel- 
lant is a workman or not could only 


be decided by the Labour Court 
and, _ therefore, reférence should 
have been made. 

6;. ‘Under Section 10 of . the 


Act. where .the appropriate Govern- 
ment is of opinion that any. indus- ` 
trial dispute exists or is apprehend- 
ed; it may at any time refer the 
dispute, inter alia, to a National Tri- 
bunal for adjudication, 


mT, Section 12 of the Act deals 
with duties of Conciliation Officers. 
If the Conciliation Officer cannot ar- 
rive at a settlement of the dispute 
he sends a report to the appropriate 
Government, . Under Section 12 (5) 
of the Act if, on a consideration of 
the report referred to in sub-section 
(4), the appropriate “Government is 
Satisfied that there is a case for re- 
ference, it may make such reference. 
Where the appropriate. Government 
does not make such a- reference it 
shall record and communicate to the 
pares concerned its reasons there- 
‘or. 

8. This Court in State of Mad- 
ras v. C. P. Sarathy, 1953 SCR 334 


1476 S.C, 


= (AIR 1953 SC 53) and State of 
Bombay v. K. P. Krishnan,, (1961) 1 
SCR 227 = (AIR 1960 SC 1223) held 
that the order of the Government 
acting under Section 10 (1) read 
with Section 12 (5) of the Act is an 
administrative order and not a judi- 
cial or.a quasi-judicial one. 

9. In Bombay Union of. Jour- 
nalists v, The State of Bom- 
bay, (1964) 6 SCR 22 = (AIR 1964 
SC 1617) this Court said that in en- 
tertaining an application for a writ 
of mandamus against an order made 
by the appropriate Government 
under Section 10 (1) read with Sec- 
tion 12 (5) of the Act the Court 
does not sit in appeal over the order 
and is not, entitled to consider the 
propriety or the satisfactory . charac- 
ter of the reasons given by the Gov- 
ernment.: If it appears that the rea- 
sons given show that the appropriate 
Government took into account: 
consideration irrelevant 
then the Court may in a given case 
consider the case on a writ of man- 
damus. 


10.. In K. P. Krishnan’s case 
= (AIR 1960 SC 1223) (supra) the 
issues in. dispute related to a claim 
of classification for specified emplo- 
yees and. additional bonus and the 
sole. ground on which the Govern- 
ment refused to refer the dispute 
for adjudication under Section 12 (5) 
of the Act was that the employees 

. had adopted go-slow tactics during 
the relevant year, The facts were 
that the company’ had nevertheless 
voluntarily paid three months’ bonus 
for that year and the report of the 
Conciliation Officer was in favour of 
the employees. This Court held that 
the Government acted on irrelevant 
considerations and issued a writ of 
mandamus. 

11. In the present case, the 
fact is that the Govt. found that the 
appellant was not’ a workman within 
the definition.of workman in the 
Act, and, theréfore, it was not a fit 
case for reference for adjudication. 

12. The High Court rightly 
rejected the application. The appeal 
is, therefore, dismissed, Parties will 
pay and bear their own costs. 

Appeal dismissed. 
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AIR 1976 SUPREME COURT 1476. 
(From: Madhya Pradesh)* ` j 

R. S. SARKARIA AND P. N. 

' SHINGHAL, JJ. 

-Mulla Alibhai. and others, Ap- 
pellants v. Madrasai Hakimia and 
Coronation High School and others, 
etc., Respondents. 

Civil Appeals Nos.: 443 and 444 
of 1976, D/-` 20-4-1976. 
`- (A) Civil P. C. (1908), Sec. 47 
— Decree of Supreme Court — Con- 
struction — Declaratory suit — De- 
fendants declared to be not validly 
appointed trustees and directed to 
render accounts — Construction. 
L. P. A. No. 14 of 1975,  D/- 24-10- 
1975 and Misc. F. A, No. 63 of 1973, 
D/- -26-8-1975 (MP), Reversed. : - 

In a suit for declaration that the 
defendants were not .validly appoint- 
ed trustees in respect of certain trust 
properties included in list M annex- 
ed to the plaint and for their remo- 
val and. for direction to render ac+ 
counts, a decree was passed declar- 
ing. the defendants not to be validly 


appointed trustees in respect of pro+ 


perties in List M described as Haki- 
mia School Building .and removing 
them from the management of the 
said properties and directing them to 
render accounts of their administra-. 
tion of the said properties, It was 
contended by the defendants that 
they were not liable to render ac- 
count of the school administration 
and that the trust properties describ- 
ed as “Hakimia School Building” in 
list M meant only the account of the 
structure of the building, 

Held on scrutiny of the plead- 
ings and the judgment of the Court 
that the direction in the decree re~ 
quiring the defendants to render ac- 
counts of the administration of the 
trust properties mentioned in List N 
included a direction to render. ac- 
count of the income and expenditure 
relating to the management and run- 
ning of the school located in the 
Hakimia School Building, L. P. A 
No, 14 of 1975, D/- 24-10-1975 and 
Misc. F. A, 63 of 1973, D/- 26-8-1975 
(Madh Pra), Reversed. (Para 27) 


*(L. P. A. No. 14 of 1975 and Mise. 
First Appeal No. 63 of 1973, D/- 
24-10-1975 and  26-8-1975—-Madh 
Pra. j - 
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Cases Referred: 
AIR 1963 SC 309 = (1963) 
623 1 
Mr. F. S. Nariman Sr. Advocate, 
and Mr. C. K. Daphtary Sr. Advo- 
cate, (M/s, E. A. K. Faizullabhoy, A. 
E. Saifi; J. B. Dadachanji and D, N. 
Misra, Advocates with them), for 
Appellants; Mr. B, Sen Sr. Advocate, 
(M/s. S. P. Hakim and I. N. Shroff, 
oo with him), for Respon- 
ents . 7 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— Controversy in 
these appeals by special leave re- 
lates to the interpretation and clari- 
fication of the judgment and decree 
of this Court in the case reported as 
Abdul Kayum v., Mulla Alibhai, (1963) 
3 SCR 623 = (AIR 1963 SC 309). 
The appeals arise in these circum- 
stances: 


2. In the year 1902, certain 
members of Daudi Bohra Community 
of Burhanpur started a School, 
named Madrasai Faize Hakimia, Its 
primary object, was to impart religi- 
ous and secular education to boys of 
the Daudi Bohra Community. Funds 
were collected for the purpose of 
the school from the members of the 
community. The school prospered, 
‘and in the year 1911, it was raised to 
the status of High School under the 
name, "Madrasai Hakimia and Coro- 
nation High School.” Earlier on May 
24, 1909,. one Daudi Bohra of Surat, 
named Abdul Hussain Abduliali 
Faizullabhai Muchhala, made a waaf 
of certain properties in Bombay for 
the benefit and advantage of this 
school, For the management of the 
Trust, he appointed 12 persons who 
were already functioning as trustees 
of the school, A few months later 
another trust came into existence for 
the benefit of the same School under 
a deed of Waqf and Trust (Ex, P-3) 
executed by six persons of Daudi 
Bohra Community of Burhanpur. 
eighteen persons including the exe- 
cutants of the trust-deed were named 
as trustees, It is stated in this deed 
that all movable and immovable pro- 
perties connected with the School 
shall vest in these trustees who will 
also be entitled to govern, manage 
and administer the affairs of the 
School and shall have the power to 
frame rules and regulations from 


Chronological Paras 
3 SCR 
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‘tion and management of the 


` Dail Mutalaq’, 
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time to time for the benefit and effi- 
cient running of the School, and also 
have the power. to appoint new trus- 
tees from time to time in accordance 
with such rules and regulations. 
These: trustees managed the School 
and its properties including the pro- 
perties of which Waqaf was made in 
its favour under the Trust Deed of 
September 15, 1909. 


3. On or about the 19th 


“March 1917, 4 out of the 18 who 


were appointed under the Trust 
Deed, dated September 15, 1909, 
along with 3 other members of the 
Bohra Community of Burhanpur, 
formed themselves into a Society 
named Madrasai Hakimia and Coro- 
nation High School Society and got 
it registered, under Act XXI of 1860. 
The Society assumed the administra- 
School 
and of all the properties movable 
(properties) and immovable endowed 
and dedicated for the purpose of the 
education in the said School. One 
group of non-believers of the Bohra 
Community refused to acknowledge 
Mullaji Taher Saifuddin Saheb, as 
This led to litigation 
which went upto the Privy Council. 


4. In 1936, certain members 
of Daudi Bohra Community of 
Burhanpur filed a suit for a declara- 
tion that certain properties were the 
subject-matter of a public Trust for 
the education of the students of 
Daudi Bohra Community of the 
School, The trial Court dismissed 
the suit. But on appeal, the Nagpur 
High Court passed a decree declar- 
ing that the properties described in 
List "X’, annexed to the decree were 
the subject-matter of the public 
trust of a religious and charitable na- 
ture for the benefit of Daudi Boh- 
ras irrespective of their persuasion. 

5. On January 13, 1947, 4 
members of the Daudi Bohra Com- 
munity residing at Burhanpur, insti- 
tuted, with the consent of the Ad- 
vocate-General, a suit under Sec, 92 
of the Code of Civil Procedure, It 
was alleged that the defendants were 
not validly appointed trustees and 
had wrongfully assumed administra- 
tion of the Trust and its properties. 
It was further alleged that defen- 
dants had committed various breaches 
of the trust. On these premises, the 
Plaintiffs prayed: 
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(a) That it may be declared that 
the defendants are not validly . ap- 
pointed trustees of the trust proper- 
ties mentioned in Exh, D-List X 
hereof. i 

(b) That the defendants may be 
removed from the management of the 
said properties mentioned in Ex. D 
List X hereof. 

(c) That the defendants may be 
ordered to render on account of 
their administration of the said trust 
properties. j x 

- (d) That for the aforesaid pur- 
poses all necessary directions may be 
given, orders passed and enquiries 
made. ` 

(e) That some proper and fit 
persons should be appointed trustees 
of the said trust properties in ac- 
ċordance with the provisions of the 
Trust-deed of 15th September 1909. 

(f) That in so far as it is neces- 
sary a scheme may be framed by 
this Honourable Court for the ad- 
ministration of the said trust. 

(g) that pending the hearing. and 
the final disposal of this suit .some 
fit and proper person may be ap- 


pointed. Receiver of the said institu- . 


tions in accordance with the provi- 
sions of the said trust-deed, dated 
15th September 1909 and objects 
mentioned in the said ` trust-deed, 
dated 24th May 1909.” ‘at 
~ 6, The suit was dismissed: by 
the trial Court against defendants 2 
to 11. on the condition that -they 
would’ deposit Rs, 15596/5/8 P. which 
they were found to have misapplie 
out of the trust fund. A decree was 
passed for the removal of defen- 
dants 2 to 17 from the trusteeship of 
Muchhalla trust property. These 
defendants were ordered to deposit 
in court the amount collected :by 
them from the trust property and 
were forbidden to recover any m- 
come from the property after the 
date of the decree. 
© T. , The plaintiffs went in ap- 
peal to the High Court who dismiss- 
ed the same, Another appeal was 
preferred by defendants 2 to 17 
against the trial Court’s judgment. 
8. The High Court dismissed 
both the appeals as also the cross- 
objections filed by defendants 1, 2, 4, 
5, 9 and 10 and completely affirmed 
the decision of the- trial Court. 
Against the High Court’s decision 
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two appeals were filed in this Court, 
one by. the plaintiffs and another by 
defendants 2 to 12, 14, 17 by special 
leave granted by this Court. 

9. This Court allowed the 
appeals: and held that. defendants 1 
to 11 were’ not validly appointed 
trustees in respect of the trust pro- 
perties mentioned in List M annex- 
ed to the plaint and directed that 
the defendants ‘be, removed from 
the management of these properties 
and be further ordered to render 
account of the administration of the 
said properties. : a 

10. Pursuant to the decree of 
this Court, the decree-holders took 
out execution for rendition of ac- 
counts against the judgment-debtors. 
They claimed rendition of accounts 
for the period 1917-1962, of the 
management and administration of 
the School. The contention of the 
decree-holders was that the descrip- 
tion of properties of -Hakimia School 
building in List ‘MW’ would include 
income and expenditure relating: to 
the management and running of.. the 
School and also of the furniture, 
laboratory and other material kept 
in the building: for running the 
School, The judgment-debtors how- 
ever objected that: they were not 
liable to render any account of the 
School administration and that the 
trust properties described as Hakimia 
School Building in List ‘M’: means 
only the account of. the structure of 
the building. The District Judge 
dismissed the objection of the non- 
applicants and held: - , 


“Property ‘M’ does not include 
only the building or plots and fields 
but it includes the accounts of pro- 
perties covered in List ‘M’ in their 
running condition.” : 

11. Thus the construction: put 
by the District Judge on this Court’s 
decree was, that the judgment-deb- 
tors were required to render ac- 
counts not only of plots, buildings 
specified in the List but also of the. 
institution and business concern lo- 
cated thereon. 


12. The judgment-debtors 
carried appeals to the High Court 
against the orders of the District 


Judge. The appeals were heard . by 
a learned single Judge (Raina -J.) 
who did not agree with the construc- 
tion put by the District Judge on 
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this Court’s decree. It was observ- 
ed: = Gr 


“There is a clear distinction be- 
tween the school. and its building. A 
school building is a- building in 
which the school is located. A per- 
son in charge. of the building may 
have nothing to do with the school 
and vice-versa. The administration 
of the Hakimia school building does 
not, therefore include the administra- 
tion of the school itself...... It may 
be that the school and its building 
may be in charge and management 
of the same person or the body of 
persons, but the plaintiff cannot be 
permitted to enlarge the scope of 
their claim at this stage which must 
be confined to what was claimed in 
the plaint and was decreed...... The 
decree’ of the Supreme Court calls 
upon the appellants to render ac- 
counts of their’ administration of the 
trust properties specified in the list 
M and the list must be construed in 
its ordinary. grammatical sense.” 


13. In this connection it was 
further pointed out that in F. A. 36 
of 1939 arising out of Civil Suit 5-A 
of -1936, the properties belonging to 
the School were expressly excluded 
from the declaration of the trust and 
it was for this reason, the plaintiff 
confined their claim to the proper- 
ties specified in List ‘M’. The learn- 
ed Judge conceded that the judg- 
ment-debtors while functioning as 
trustees of the properties belonging 
to the School had hand in the 
management of the School but felt 
that “at this stage, it would not be 
permissible to travel beyond the de- 
cree”, On these premises, it was 
concluded that there is no justifica- 
tion for the view that the judgment- 
debtors are liable under the decree 
to render accounts of the School as 
an institution, In the result, he al- 
lowed the appeals and set aside the 
order of the lower court requiring 
the judgment-debtors to render ac- 
counts of the School as a running 
institution. 

14. Mr. Nariman for the ap- 
pellants contends that the decree of 
this Court when construed in the 
light of the pleadings and the judg- 
ment of this Court leaves no doubt 
that the defendant-respondents were 
required to render accounts 
not :. only of the School 


ground, it is maintained, the 
“pretation put by the High Court on 
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building consisting. of brick and mor- 
tar, but also of the administration of 
the School as an institution located 
therein. . 


ee On the other hand, Mr. 
B. Sen, submits that the movable 
properties of the School including 


books, furniture, stationery etc. were 
not included in the trust properties 
(mentioned in List 'M’) which were 
the subject-matter of the dispute, In 
support of his contention that these 
moveable properties were not trust 
properties, Counsel has referred to 
Exhibit ‘D’ List ‘X’ annexed to the 
decree dated October 10, 1942 of the ` 
High Court in Appeal No, 36 of 
1939. Stress has also been placed on 
the fact that in the decree-sheet as 
originally drawn up by the office of 
this Court, it was directed that the 
defendants shall render accounts not 
only of the administration of trust 
properties mentioned in List ‘M’ but 
also of “all the moveable and im- 
moveable properties of the School; 
but on the application of the defen- 
dants the decree was amended by 
this Court and the reference in the 
decree to properties of the School 
was deleted. Against this back- 
inter- 


this Court’s decree, is correct, 


16. In order to appreciate the 
contentions canvassed, it is necessary 
to have a short and swift look at 
the material terms of the trust-deed, 
the pleadings, the issues and the 
judgment, dated August 17, 1962, of 
this Court. Clause (5) of the trust- 
deed, dated September 15, 1919, says 
inter alia that “all the properties 
movable and immovable connected 
with the School shall vest in the 
trustees.” 


17. In Para, 15 of the plaint, 
there is a reference to the suit 
No. 5-A which was instituted in 1936 
for a declaration that the properties 
mentioned therein were the subject- 
matter of public trust of a  charit- 
able or religious nature for the edu- ` 
cation of the students of the Daudi 
Bohra Community in the Madrasai 
Hakimia and Coronation High School 
and for other reliefs, There is a 
further reference to the decree pass- 
ed by the High Court in Second Ap- 
peal (Appeal No. 36 of 1939) on 
October 10, 1942. This decree is 


* are mentioned in the 
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based on an award, dated July 20, 
1942. declaring that the properties 
mentioned in Ex. D List X annexed 
thereto, were the subject-matter of 
the public trust and vested in it for 
the benefit of the Daudi Bohras ir- 
respective of their persuasion, The 
aforesaid award first mentions the 
questions referred to arbitration and 


then against these auestions. the find- 


ings of the arbitration: 


18. Question 
the effect: 


i “Are the properties referred to 
in paragraph 3 of the plaint and 
Schedule A annexed thereto in Civil 
Suit 5A of 1936...... the subject-matter 
of public trust of religious or chari- 
table nature for the benefit of Daudi 
Bohras only?” 
In regard to this. the arbitrator 
found: 


“i (a) No award is made in res- 
pect of the: following items of the 
properties referred to in Para. 3 of the 
plaint and Sch, A annexed thereto... 
as the plaintiff does not’ now want 
any declaration with respect to them 
(vide his compromise petition dated 
20-7-1942) as these properties are 
not, according to him, in  possessior 
of the defendant being either ‘sold or 
dismantled or not given possession of 
by the donor: 

Item IV as shown in Schedule ‘A’ 
attached to- the plaint.” 

` This item reads: 


“All movable properties consist- 
ing of school and Boarding house 
‘furniture, books, science apparatus, 
stationery articles and all sorts: of 
goods chattles, vessels and sundry 
goods belong to Madrasa-i-Hakimia 
and. Coronation High School (valued 
at Rs. 25,000/-).” 


Para 1 (b) of the award says: 

“all the other properties referred 
to in paragraph 3 of the plaint and 
Schedule ‘A’ annexed thereto in 
Civil Suit No, 5A of 1936...... which 
accompanying 
Schedule ‘K’ are the subject-matter 
of the public trust of religious or 
charitable nature for the benefit of 
education of the Daudi Bohras, ir- 
respective of their persuasion.” 

19. In Schedule X Hakimia 
School building is mentioned as item 
5; the. boarding-house is mentioned as 


No. (1) was to 


De; the plaint. 


: challenged the 


ALR 
item 6; Hakimia Dining Hall and 
men- 


Hakimia ‘Laboratory are also 
tioned as items 7 and 8. f 

20. Allegations of mismanage- 
ment, waste, misapplication of funds 
in the administration of the trust and. 
the School are made in para 17 of 
the plaint. 


21. In para 19 of the plaint, it 
is further alleged that the defen- 
dants had wrongfully assumed ad- 
ministration of the trust and as,such 
were trustees de son tort: that they 
have committed breaches of trust by ` 
the. misapplication of the trust-funds 
as detailed in para 17 of the plaint. 


22. . It is thus clear that there 
were definite allegations in the plaint 
that the deféndants had misapplied 
the funds and committed various 
breaches of the trust, In that con- 
text, a specific prayer was made for . 
rendition of accounts. 


23. The findings recorded ‘by 
this Court in its judgment, run as 
under: 
“We find it established therefore 
that defendants 1 to 11 were not. 
validly appointed trustees in respect 
of the trust properties mentioned in 
Their possession and 
management of these properties must 
therefore be held to be only in the 
character of trustee de son tort. 
They are liable therefore to account 
for their entire period of . manage- 


learned 
correctness of 
findings of the courts below 
that these defendants - (defen- 
dants 1 to 11) did not by their mis- 
application of trust funds to the ex- 
tent of Rs. 15,596/5/8 and Rs. 900/- 


The ‘Solicitor-General 


the 


commit misappropriation and also 
that the admission .of students who 
did not belong to the “Daudi Bohra 


Community was not inconsistent with | 
the object of the trust. We think it 

unnecessary however to consider 
these matters inasmuch as even if 
these findings of the courts below are 
correct the plaintiffs are entitled to 
the reliefs they have asked for in 
this suit: Besides the amount of 
Rs. 15000/- and odd - has been al- 
ready paid by defendants: 2 to 11 
under the -decree of the trial Court. 
It is necessary to mention. the fact 
that an assurance was given to by — 
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the learned Solicitor-General that in 
any case the interest of -the non- 
Bohra students will, be safeguarded 
in this School...... 

‘Accordingly we allow the appeal 
and order that it be declared that 
the defendants 1 to 11 are 
not validly appointed trustees 
in respect of the trust proper- 
ties mentioned in the List M annex- 
ed to the plaint: that the defendants 
be removed from the management of 
these properties and they be order- 
ed to render an account of their ad- 
ministration of these properties. 
Necessary directions for the render- 
ing of accounts will be made by the 
trial Court and in doing so, credit 
will be given to defendants 2 to 11 
of Rs, 15,000/-.and odd already paid 
by them.” 

“The plaintiffs-appellants admit 
that it is not necessary to frame any 
scheme for the administration of the 
trust and we agree that this is not 
necessary — at least for the present. 
Tt is necessary however that “new 
trustees be appointed for the admin- 
istration of the trust.” 

24. The decree which was ori- 
ginally drawn up on the basis of the 
judgment of this Court ran as 
under: 

“That defendants 1 to 11 are not 
validly appointed trustees in respect 
of the trust properties mentioned in 
the list 'M’ annexed to the plaint 
(and all the movable and immovable 
properties of the said school) and 
that the said Defendants be removed 
from the management of the said 
properties and the said Defendants 
be and are hereby directed to ren- 
der an account of their administra- 
tion of the said properties.” 


25. Subsequently, at the ins- 
tance of the defendants, the words 
within brackets “were deleted from 
the decree pursuant to an order of 
this Court, on the application of the 
judgment-debtors. 


26. It is common ground that 
Hakimia School Building is mention- 
ed in the List of trust properties 
under Item III as sub-item (ii) in 
the Schedule annexed to the plaint. 

27, After a careful scrutiny 
of the pleadings and the judgment 
of this Court (the material’ parts of 
which have been extracted above) 
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we are of opinion that the direction 
in this Court’s decree requiring the 
defendants to render accounts of the 
administration of thetrust properties 
mentioned in, hist M, includes a 
direction to render an account of the 
income and expenditure relating to 
the management and running of the 
Madrasai Hakimia and Coronation 
High School located in the Hakimia 
School Building. Incidentally, it may 
be noticed that in an appeal directed 
against an order, dated April 10, 
1963, passed by the Additional Dis- 
trict Judge, which was heard by an- 
other learned Judge (Bhargava J.), it 
was contended that the appointment 
of receivers for the management of 
the trust properties till the rendition 
of accounts by the defendants, was 
not necessary and the order in that 
respect should be set aside, In the 
alternative, it was contended that 
since the words “and .all the move- 
able and immovable properties of the 
said School” were deleted from the 
decree by this Court, there was no 
justification for the appointment of 
receivers of those properties. The 
learned Judge rejected these conten- 
tions and observed: 


“It is possible to say that the 
deletion may have been made to 
omit these properties from the opera- 
tion of the decree or the deletion may 
have been because what was already 
Said by the Supreme Court in its 
judgment was sufficient to include 
these properties and it was not 
necessary to repeat the direction 
again in the operation part of the 
decree.” 


“It is a question which would be 
required to be finally decided in 
view of the final account whether 
these words could only mean the 
brick and mortar building which is 
standing onthe site or the words would 
also cover the running institution 
which is housed in the building. On 
the whole I am prima facie inclined 
to accept these submissions made by 
Mr, Joshi (Counsel for the decree- 
holder), I do not think that . the 
direction included in the operative 
part of the Supreme Court decree 
can be used for the purpose of nul- 
lifying- what was said in the prior 
portion of the same judgment. How-- 
ever, I expressly refrain from pro- 
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nouncing finally on this question at 
this stage.” 

28. In our opinion, the learn- 
ed Judge was right in expressing 
that the direction in the decree in 
regard to the rendition of the ac- 
counts of the trust property viz. 
Hakimia School building would co- 
ver the administration of the School 
housed therein. If the trust property 
‘Hakimia School Building’ as men- 
tioned at item 5 in the List ‘M’ were 
to be construed as only the brick 
and mortar building, it would rob 
the direction as to rendition of ac- 
counts of its content. 


29. There is no indication in 
the order of this Court as to why 
the words “and all movable and im- 
movable properties of the said 
School” were deleted from the de- 
cree, The only objection taken to 
the insertion of these words, in the 
application of the defendants was 
that in regard to these words, the 
decree had not been drafted in ac- 
cordance with the judgment. In our 
opinion, the deletion of these words 
does not imply that the defendants 
were exempted from liability to ac- 
count in respect of the administra- 
tion of the School, altogether. The 
effect of this deletion, however, had 
to be assessed with reference to the 
award, dated July 20, 1942, and the 
decree dated 10-10-1942 of the High 
Court passed in the appeal arising 
out of earlier Suit, 5-A of 1936. As 
extracted above, the movable proper- 
ties of the School including furni- 
ture, books, stationery etc. as they 
existed on the date of the High 
Court’s decree i.e. October 10, 1942 
were not held to be trust properties. 
The direction as to rendition of ac- 
counts contained in the decree will 
therefore not cover these movable 
properties as they existed on Octo- 
ber 10, 1942. 


30. We would therefore allow 
these appeals, set aside the judg- 
ment of the High Court and affirm 
the construction placed by the Dis- 
trict Judge on the decree of this 
Court, For the sake of clarification 
we would further direct that for 
the words: “the said defendants are 
be and hereby directed to render an 
account of their administration of 
the said properties” occurring in the 
decree, the words “the said defen- 
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dants be and hereby directed to ren- 
der an account of the administration 
of the trust in relation to the trust 
properties mentioned in List ‘M’ in- 
cluding the administration of the 
School located in the property men- 
tioned at Item 5 in List M annexed 
to the plaint” be substituted. It 
will be further added in the decree 
that while enforcing this direction 
of the Court with regard to rendi- 
tion of accounts, the executing court 
shall exclude: 


i “all movable properties consist- 
ing of school and Boarding house 
furniture, books, science apparatus, 
Stationery articles and -all sorts of 
goods chattels, vessels and sundry 
goods belonging to Madrasa-i-Haki- 
mia and Coronation High School” 

as existing on October 10, 1942, 
from the trust properties in respect 
of which, the defendants are liable 
to account. Of course, this shall not 
absolve them from accounting for any 
subsequent expenditure incurred in 
respect of such movable properties 
while administering the school, after 
October 10, 1942. In the circumstan- 
ces of the case, there will be no 


order as to costs, 
Appeals allowed. 
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Chandra Mohan, Appellant v. 


State of U. P. and others, Respon« 
dents. 

Civil Appeal No, 1703 of 1969, 
D/- 19-4-1976. 


(A) Constitution of India, Art. 309 
Proviso—U.P. Higher Judicial Service 
Rules (1953), R. 20 — Validity after 
decision in AIR 1966 SC 1987 
—Fixation of seniority can be made 
under the Rule sans second proviso. 


In the judgment reported in AIR 
1966 SC 1987 Rules 8, 13, 14, 15, 17 
and 19 of the U. P, Higher Judicial 
Service Rules (1953) were held to 
be unconstitutional as offending 
Art. 233. Rules 20 and 23 were not 
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directly invalidated - by the decision. 
From the reading of Rule 20 it is 
manifest that the second proviso to 
Rule 20 which refers to R..17 which 
was declared invalid has become un- 
workable and ineffective, But this 
proviso is severable from the rest of 
the provision of Rule 20 which is vi- 
able by itself, The excision of the 
second Proviso will not maim or 
render unworkable the main provi- 
sion. It is therefore open to the 
competent authority to determine 
the seniority in aecordance with Rule 
20 sans the second proviso, supple- 
mented by. any other valid principles 
or rules, AIR 1969 All 594 (FB), Af- 
firmed. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1987 = (1967) 1 SCR 
77 4, 13 
M/s. R. K. Garg, S. C. Agrawala 
and V. J. Francis, cates, 
Appellant; Mr. G. N. Dikshit Sr. Ad- 
vocate, (Mr. O. P. ` Rana, Advocate 
with him) for No. 1, Mr. S. M. Jain, 
for Nos. 2-4 (d) & T- 10; Mr. B. 
Sen, (M/s. E. P. Maheshwari and 
Suresh Sethi, Advocates), for Nos. 11 
to 13, for Respondents. 


Judgment of the- Cone was Gee 
livered by. 


SARKARIA -J.:— This a by 
certificate granted by the High 
Court under Articles 132 and 133. (1) 
(c) of the Constitution, is directed 
against an appellate judgment of 
January 6, 1969, of the High Court 
of Allahabad, It arises out of ‘these 
facts: ' AP ats 


2. U. P. Higher Judicial Ser- 
vice had two grades: (1) District and 


Sessions Judges and. (2) Civil. and 
Sessions Judges. Under the proviso 
to Article 309 of the Constitution, 


the Governor framed rules governing 
recruitment and other conditions of 
this service The rules are known 
as U, P. Higher Judicial Service 
Rules, 1953 (hereinafter called the 
1953 Rules). Under the 1953 Rules, 
the appointment of Civil and Sessions 
Judges was made by two separate 
methods. The first method was by 
promotion from the U. -P, Civil Ser- 
vice (Judicial Branch), The second 
method was by recruitment of Ad- 
vocates and Judicial Magistrates’ as 
Civil and Sessions Judges. Under the 
1953 Rules a - number of. persons 
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were appointed to U.P, Higher Judi- 
cial Service hetween 1953 and 1964. 
os 3 The appellant, Chandra 
Mohan, is a permanent member of 
the U, P, -Civil Service (Judicial 
Branch); In the year 1965, he was 
Officiating as Civil and Sessions 
Judge, Since he apprehended that 
direct recruitment of Advocates and 
Judicial Magistrates to the Service 
would adversely affect the chances of 
his confirmation and promotion,’ he 
filed -a writ petition under Art. 226 
of the Constitution challenging the 
validity of the 1953 Rules and the 
appointments thereunder, of -Advo- 
eates and Judicial Magistrates, to the 
Service. The writ petition was 
partly allowed by the High Court 
on February 21, 1966. It was held 
that Shri Om Prakash respondent 
was not eligible for appointment to 
the U, P, Higher Judicial Service, 

. 4, Against that judgment, the 
writ-petitioner came in further appeal 
to this Court, His appeal was al- 
lowed by this Court by a judgment, 
dated August 8, 1966. This judg- 
ment is reported as Chandra Mohan 
v. State of U. P.,-(1967) 1 SCR 77 = 
(AIR 1966 SC 1987). Thereby this 
Court held: (a) that: the 1953 Rules 
providing .for recruitment of District 
Judges contravened the Constitu- 
tional. mandate of Article 233 (1) and 
(2) and therefore the rules and the 
appointments made thereunder were 
illegal; (b) the 1953 Rules empower- 
ing the Governor to recruit District 
Judges from the Judicial Officers 
were also unconstitutional because 
the expression “Service” in cl, (2) of 
Article 233 of the Constitution can 
only mean “Judicial Service” and all 
Judicial Officers of the State of U.P. 
were not members of the Judicial 


Service, Therefore, the recruitment 
be Judicial Officer-respondents was 

d. 
5. - As a result of these find- 


ings, the Court issued a writ of 
a aA directing Respondent. 1 
(State) not to make any appointment 
by direct recruitment to the U, P. 
Higher Judicial Service in pursuance 
of the selections. made under the 
1953 Rules, 

6. This decision created a 
difficult situation. To remedy the 
same, the Constitution (Twentieth) 
Amendment Act, 1966 inserted Arti- 
cle 233A in the Constitution, 
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7. © Thereafter on February 1, 
1967, the appellant herein again fil- 
ed a writ petition. challenging. the 
appointment of Respondents.2 to 16, 
from Advocates and Judicial Magis- 
trate, between 1953 and 1964, Res- 
pondents 13, 14 and 15 were parties 
to the .earlier appeal before this 
Court. 

8. In his writ petition (No. 
397 of 1967), the appellant contended 
that the Constitution (Twentieth) 
Amendment Act was unconstitutional 
inasmuch. as it affected the provisions 
of Articles 129, 141 and 142 of the 
Constitution, and could not have been 
enacted without the ratification of 
the State Legislatures under proviso 
(b) to Article 368 of the Constitu- 
tion, The writ-petitioner further 
challenged the constitutional validity 
of the 1953 Rules on the ground 
that they make unfair discrimination 
between direct recruits and promo- 
tees, and as such, contravene Arti- 
cles 14 and 16 of the Constitution. 
It was alleged that . Respondents 4, 
5 and 6‘herein were recruited to the 
U. P, Civil Service (Judicial Branch) 
in 1940 through a competitive exami- 
nation, but after their selection as 
direct recruits; in 1957, they were 
made senior to all the other: mem- 
bers of the U, P, Civil Service (Judi- 
cial Branch); that the result of this 
discriminatory operation of the 1953 
Rules was that officers promoted to 
the Higher Judicial Service continu- 
ed to: officiate indefinitely, sometime 
for 10 years or more, while the 
direct recruits were promoted. and 
confirmed only two, years after 
their “direct” recruitment, — 

9. The Special Bench of the 


High Court upheld the validity of 
Article 233A and dismissed the writ 


petition by a judgment dated Janu- 


ary 6, 1969. 
19. Hence this appeal. 


11. The State Government 
issued a Notification, dated March 
31, 1969, confirming Respondents 11 
to 13 as Civil and Sessions’ Judges 


w.e.f May 27, 1968, May 31, 1968 
and June 1, 1968, respectively. 

12. On October 28, 1969, the 
appellant filed a petition in this 


Court for leave to urge additional 
grounds challenging the validity of 
this notification, On July 15, A99; 


` illegal 


AIR. - 
hear- 


v. State of U, P. (Sarkaria J.) 


when this case came up for 
ing,- Mr, S. C. Agrawala, appearing 
for the appellant sought permission ` 
to -withdraw the appeal, Conse- 
quently, the Court made an order 
dismissing the appeal as withdrawn. 
Subsequently on a petition supported 
by an affidavit, made by the appel- 
lant, the dismissal was set aside and 
the appeal was restored on the re- 
cord. That is how the appeal has 
ital come up for hearing on me- 
rits. 


13. Mr. R. K. Garg, appearing 


„for the appellant does not press the, 


challenge to` the validity. òf Article 
233A of the Constitution, The only 
contention now canvassed by the 
Counsel is, that in Chandra Mohan 
v. State of U. P. (supra), this Court 
had - considered ‘the entire scheme of 
the 1953 Rules, with particular re- 
ference to Rules 5, 8, 13, 14, 15, 17 
and 19. and had declared the said 
rules as unconstitutional and void. It 
is contended that Rule 20, which 
provided for determination of senio- 
rity, and Rule 23 providing for con- 
firmations in the service; are inex- 
tricably intertwined with Rules 17 
and 19 and are an integral part of 
the scheme of the Rules relating to 
recruitment which were declared un- 
constitutional by this Court; conse-- 
quently, confirmations made in the 
service consequent fixation 
seniority on the basis of Rules 
and 23 of the 1953 Rules after 
aforesaid decision of this Court, 
and ineffectual, On these 
premises, it is urged that a direction 
‘be issued to Respondent 1, to treat 
the orders of confirmation of Res- 
pondents 11 to 13 in the Service, on 
the basis of 1953 Rules, under. noti- 
fication dated March 31, 1969 as 
void and ineffectual, to refx the 
seniority of the appellant and the 
Respondents concerned in accordance 
with the new Rules promulgated in 
1975. ` 


14. It is not disputed that 
the Constitution. (Twentieth Amend- 
ment) Act did not validate the Rules 
which were declared unconstitutional 
by this. Court. 

- B We have therefore to see 
whether Rules 20 and 23, of the 1953 
Rules governing seniority and con- 
firmation in the service were, direct- 
ly, or, in effect, rendered invalid or 
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unworkable by the aforesaid decision 
of this Court, A reading of the 
judgment, as a. whole, leaves no 
doubt that only those Rules which 
related. to the recruitment/appoint- 
ment of District Judges were held 
to be invalid because they contra- 
vened the constitutional mandate of 
Article 233 (1) and (2) of the Con- 
stitution, Rules 8, 13, 14, 15, 17 
and 19 were particularly referred to 
as those which offended Article 233. 
No reference was made to Rules .20 
and 23. We therefore take it that 
Rules 20 and 23 were not directly in- 
validated by that decision. But that 
does not conclude the enquiry. The 
further question to be, considered is: 
Were they, in result, ‘rendered in- 
operative and ineffectual by the un- 
constitutionality of Rules 8, 13, 14, 


15, 17 and 19? Answer to this 
question depends on whether Rules 
20 and 23 are severable from the 


aforesdid void Rules? Rule 20 reads 
as under i 

“20. Seniority.— 
provisions of Rule 31, seniority in 
each of the two classes of posts in 
the Service shall be determined by 
the date of confirmation in that class 
of post; 

Provided that if in any class of 
the post, two or more persons are 
confirmed on the same date, their 
seniority will be determined accord- 
ing to the order in which their con- 
firmation has been notified; 


Provided further that in the case 
of direct recruits, their ‘inter se 
seniority will be fixed in -the same 
order in which their names appear 
in the list prepared by the Selection 
Committee under rule 17.” 


16. It is manifest that the 
second Proviso to Rule 20 which 
refers to Rule 17 which was declar- 
ed invalid by this Court, has asa 
result of this Court’s aforesaid deci- 
sion become unworkable and inef- 
fective. But this Proviso is sever- 
able from the rest of this, provision 
which is viable by itself, The exci- 
sion of the second Proviso will not 
maim or render unworkable the 
main provision, It is therefore open 
to the competent authority to deter- 
mine the seniority of the appellant 
in accordance with Rule 20 sans the 
second proviso, supplemented by 
any other valid principles or rules. 


‘Vishwa Vijay v. 


Subject to- the . 


Fakhrul Hassan S.C, 1485 


: 17. Subject to this observa- 
tion, we dismiss the appeal leaving 
the parties to bear their own costs. 


- B. Before we part with this 
judgment we would like to observe 
that we have considered this conten- 
tion in regard to determination of 
seniority only incidentally as a mat- 
ter of indulgence although this 
point was not specifically urged be- 
fore the Division Bench of the High 
Court. We express no opinion in 
regard to the validity of the confir- 
mations made under the aforesaid 
notification, dated March 31, 1969. 


Appeal dismissed. 


AIR 1976 SUPREME COURT 1485 
(From: Allahabad)* 


Y. V. CHANDRACHUD AND P, N. 
SHINGHAL, JJ. 


Vishwa Vijay Bharati, Appellant 


v. Fakhrul Hassan and others, Res- 
pondents. 
Civil Appeals Nos, 1122 and 


1123 of 1970, D/- 4-5-1976, 


(A) Civil P, C. (1908), S. 100 — 
Second Appeal Point regarding 
protection under Section 20 (b) (ii) 
of U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951) 
Finding of lower appellate Court on 
question whether entries in revenue 
record were genuine or fraudulent — 
High Court, held, had no jurisdiction 
to set aside that finding of fact in 
Second Appeal. S. A. Nos, 267 and 
268 of 1962, D/- 15-2-1970 (All), Re- 
versed, (U. P, Zamindari Abolition 
and Land Reforms Act (1 of 1951), 
Section 20 (b) (ii).) (Para 10) 


(B) Evidence Act (1872), Ss. 35 
and 114 — Entries in revenue record 
— Presumption of correctness 
Extent — Proof of fraud and forgery 
— Effect — U. P. Zamindari Aboli- 
tion and Land Reforms Act (1 of 
1951), Section 20 (b) (ii). 

It is true that the entries in the 
revenue record ought, generally, to 
be accepted at their face value and 
courts should not embark upon an 


*(S. A. Nos. 267 and 268 of 1962, D/- 
15-2-1970—AlL) 
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appellate inquiry into their correct- 
ness. But the presumption of correct- 
ness can apply only to genuine, not 
forged or- fraudulent, entries. The 
distinction may be fine butitis real. 
The distinction is that one cannot 
challenge the “correctness of what 
the entry in the revenue record .sta- 
tes but the entry is open to the at- 
tack that it was made fraudulently 
or surreptitiously. . Fraud and for- 
gery rob a. document of all its legal 
effect and cannot found a claim to 
possessory title. AIR 1968 SC 466, 
Rel. on. (Paras 14 and 15) 
Cases Referred: Chronological Paras 


AIR 1968 SC 466 = (1968) 1 SCR 
617 . 15 
AIR 1965 SC 54 = (1964) 7 SCR 
800 . ; 15 
Mr, S. C. Manchanda, Sr. Advo- 
vocate, (Mr. S. K. Bagga, Mrs. Sure- 
shta Bagga and Miss Yesh Bagga, 
Advocates with him), for Appellant; 
Mr. R. N. Sharma, Sr. Advocate, 
(Mr. C. P. Lal, Advocate with him), 
for Respondent. 
Judgment of the Court was de- 
livered by 


CHANDRACHUD, J.:— These 
appeals by special leave arise out of 
the judgment rendered by the High 
Court of Allahabad on February 13, 
1970 in Second Appeals 267 and 268 
of 1962. 


2. Mahant Vishwa Nath Bhar- 
thi, the Sarbrahkar of the temple of 
Shankarji Maharaj, Khowja, gave 
lands belonging to the temple, ad- 
measuring about 44 acres, on Theka 
to one Sukai. The Thekanama was 
executed on June 5, 1942 to be ef- 
fective from July 1, 1942. The lease 
was to enure for a period of 10 years 
and was due to expire on June 30, 
1952. The Thekanama contained an 
‘express term that the Thekadar will 
not sub-let the leasehold property 
and that on the expiry of the period 
of lease he shall handover the pos- 
session of the property to the les- 
sor. 


3. In spite of this term 
against sub-letting, on July 27, 1942 
the lessee executed a power . of at- 
torney in favour of his ‘nephews 
Hagiqullah and Ghani, apparently 
authorising them to cultivate the 
lands on his behalf, On the expiry 
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of the period of lease the Mahant 
instituted a suit for ejectment of the 
lessee which was decreed on Novem- 
ber 25, 1952. 


4. The Mahant then filed an 
application for executing the decree 
but an objection was raised thereto 
by the respondents. Sanaullah and 
Fakhrul Hasan who are respectively 
the brother and cousin of Haqiqullah. 
They filed two separate applications 
objecting to the execution of the 
decree on the ground that they had 
been cultivating the lands for seve- 
ral years and that they were entitl- 
ed to continue in possession as Sir- 
dars. On June 2, 1954 the objection 
raised by the respondents was allow- 
ed by the executing court which 
passed an order that the possession 
of the lands which on March 13, 
1953 was given to the. decree-holder 
in execution of the decree should be 
re-delivered to the respondents. Ac- 
cordingly, the respondents were put 
back in possession in July, 1954. 


5. The lessor then instituted 
two separate suits under Order XXI, 
Rule 103 of . the Civil Procedure 
Code, the suit -filed against Fakhrul 
Hasan being No. 17 of 1954 and the 
one against Sanaullah being No. 20 
of 1954, His case was that the lands 
were given on ‘lease to Sukai- on 
condition that he shall not sublet 
them, that a decree for possession 
was accordingly passed against Sukai 
on the expiry of the lease and that 
the respondents had got their names 
entered fraudulently in the revenue 
record as the cultivators of the 
lands. 


6. Respondents took up vari- 
ous inconsistent pleas in answer to 
the suits. They contended that they 
were in possession of the lands with 
the consent of the original lessor, 
that they had become hereditary ten- 
ants and that they must be deemed 
to have become Adhivasis of the 
lands. : 


7. The learned Munsiff who 
tried the suits framed six issues, 
issue No. 2 being whether the res- 
pondents were Sirdars of the lands 
as alleged in paragraphs 17 and. 18 
of their written statements. This 
issue was referred to. the revenue 
court for decision. The lessor hav- 
ing died during the pendency of 
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those suits, the appellant was sub- 
stitutedinhis place as the Mahant of 
the Math. The revenue court found 
in favour of the respondents and 
accepting that finding the trial Court 
dismissed the suits, In appeal, the 
District Court took the view that 
there was no justification for refer- 
ring the particularissue to the reve- 
nue court and that the trial Court 
ought to have decided all the issues 


for itself. The District Court 
accordingly remanded the suit 
with a direction that the Munsiff 


should decide the suit afresh unin- 
fluenced by the finding given by the 
revenue court, The trial court then 
assessed the evidence, held in favour 
of the respondents and dismissed both 
the suits by its judgment dated 
November 17, 1961. 


8. The District Court revers- 
ed the findings of the trial Court in 
appeal and held that the appellant, 
being the Bhumidar of the lands, 
was entitled to recover possession 
thereof from the respondents. The 
appeals were accordingly allowed by 
the District Court by its judgment 
dated April 18, 1962. ` 

9. The respondents filed 
Second Appeals Nos. 267 and 268 of 
1962 against the decrees passed by 
the District Court. The High Court 
having allowed those appeals the 
Mahant of the Math has filed these 
appeals by special leave, 

10. The decision of these ap- 
peals involves a very narrow ques- 
tion as regards the power of the 
High Court in second appeal. Sec- 
tion 100 of the Code of Civil Pro- 
cedure provides to the extent mate- 
rial that an appeal can lie to the 
High Court from a.decree passed in 
appeal by any court subordinate to 
it if the decision is contrary to law 
or to some usage having the force 
of law. The only question for deci- 
sion before the High Court was whe- 
ther the respondents were entitled 
to the protection of S. 20 (b) (ii) of 
the U. P, Zamindari Abolition and 
Land Reforms Act, 1 of 1951. That 
section provides, in so far as material, 
that every person who -was recorded 
as an occupant of any land in the 
Khasra or Khatauni of 1356 Fasli 
but who was not in possession in the 
year 1359 Fasli shall be called an 
‘Adhivasi’ of the land and 
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entitled to retain possession thereof. 
The names of the respondents were 
entered as occupants in the revenue 
record of 1356 Fasli but after consi- 
dering the entire evidence, the Dis- 
trict Court rejected those entries on 
the ground that they were fraudu- 
lent. Thus, the only question before 
the High Court was whether the 
entries on which the respondents re- 
lied were genuine or fraudulent. 
That is a question of fact and the 
High Court had no jurisdiction to 
set aside in second appeal the find-! 
ing recorded on that question by 
the District Court. 


11. The High Court assumed 
erroneously that the District Court 
had not given any finding on the 
question of fraud and on that as- 
sumption, it accepted mechanically 
the entries in the revenue record 
showing that the respondents were 
In possession of the lands as occu- 
pants, The learned District Judge, 
by his judgment dated 18-4-1962 had 
gone in great details into the ques- 
tion whether the particular entries 
showing that the respondents were 
occupants of the land were genuine 
or fraudulent. Those entries are 
Exs. A-5 to A-12. As pointed out 
by the learned Judge, the original 
lessee Sukai had migrated to Bom- 
bay after handing over the charge 
of the lands to his nephews who got 
the names of the respondents enter- 
ed in the revenue record “surreptiti- 
ously.” The learned Judge points 
out that Fakhrul Hasan, who alone 
was examined on behalf of the res- 
pondents, was just a lad of 10 at 
the time when he is alleged to have 
entered into adverse possession of 
the lands. Neither Sukai, who was 
the original lessee, nor Haqiqullah 
and Ghani who were said to be cul- 
tivating the lands under a power of 
attorney executed by Sukai, were 
examined by the respondents, The 
other respondent Sanaullah was not 
living in the village at all and is 
said to have been doing business in 
second-hand spares in ' Bombay. 
Haqiqullah was summoned by the 
appellant for producing the 
power of attorney dated July 27, 
1942 and taking advantage of that 
opportunity the respondents cross- 
examined him, Hagqiqullah, being a 
close relation of the respondents was 
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only too willing to oblige them by 
giving pre-conceived answers in the 
so-called cross-examination. But the 
learned trial Judge overlooked that 
Haqiqullah was only summoned to 
produce a document and by reason 
of Section 139 of the Evidence Act, 
he could not become a witness in 
the case and could not therefore 
have been cross-examined on the 
merits of the case, But, even after 
considering the evidence of Haai- 
quilah the learned District Judge 
recorded a finding that “The entries 
were all fictitious.” He then pro- 
ceeded to examine the documentary 
evidence in the case and held: 
“After a careful consideration of 
the pros and cons of the whole case 
I am of opinion that the Thekedar 
Sukai had cultivated .the . Sir and 
Khudkasht of the temple land which 
was given to him on Theka thre: 
his brother and his cousin, namely 
Hagqiqulla and Ghani and these two 
persons in order to create permanent 
rights in the Theka property, had 
fraudulently got the names of their 
boys entered in the revenue records 
right from the inception, I am also 
of the opinion that these boys of 
the house-hold never cultivated the 
land and they acquired no right, 
title or interest in the Theka land.” 


12. We find it quite difficult 
to understand how the High Court 
could hold that the District Court 
had not recorded any “clear find- 
ing” that the entries in the revenue 
record for the year. 1356 Fasli were 
fraudulent. Evidently, the attention 
of the High Court was not drawn to 
at least half a dozen reasons given 
by the District Court for holding 


that the entries were “fictitious” and 
were made “surreptitiously” and 
“fraudulently.” 

13. We could have even ap- 
preciated if, under Section’ 103 of 
the Code of Civil Procedure, the 


High Court were to determine the 
issue whether the entries were frau- 
dulent, if it thought, wrongly though, 
that the District Court had not re- 
corded a clear finding on that issue. 
But the High Court did not discuss 
the evidence at all and chose instead 
to place a blind and easy reliance on 
the entries which are utterly unin- 
spiring. ~ ; 


A.I. R. 


14. It is true that the entries 
in the revenue record ought, gene- 
rally, to be accepted at their face 
value and courts should not embark 
upon an appellate inquiry into their 
correctness. But the presumption of 
correctness can apply only to gen- 
uine, not forged or fraudulent, en- 
tries. The distinction may be fine 
but -it is real. The distinction is that 
one cannot challenge the correctness 
of what the entry in the revenue re- 
cord states but the entry is open to 
the attack that it was made fraudu- 
lently or surreptitiously, Fraud and 
forgery rob a document of all its le- 
gal effect and cannot found a claim 
to possessory title. 


15. In Amba Prasad v, Mah- 
boob Ali Shah, (1964) 7 SCR 800 = 
(AIR 1965 SC 54), it was held by 
this Court that Section 20 of the 
U. P. Act 1 of 1951 does not require 
proof of actual Possession and that 
its purpose is to e te inquiries 
into disputed possession by accept- 
ance of the entries in the Khasra or 
Khatauni of 1356 Fasli. While com- 


- menting on this decision, this Court 


observed in Sonawati v. Sri Ram, 
(1968) 1 SCR 617, 620 = (AIR 1968 
SC 466, 468) that “the Civil Court in 
adjudging a claim of a person to 
the rights of an adhivasi is not call- 
ed upon to make an enquiry whe- 
ther the claimant was actually in 
possession of the land or held the 
right as an occupant: cases of fraud 
apart, the entry in the record alone 
is relevant.” We have supplied the 
emphasis in order to show that the 
normal presumption of correctness 
attaching to entries'in the revenue 
record, which by law constitute evi- 
dence of a legal title, is displaced by 
proof of fraud. 


16. For these reasons we al- 
low these appeals, set aside the 
judgment of the High Court and re- 
store that ‘of the District. Court. The 
suits filed by the appellant shall 
stand decreed. Respondents shall 
pay to the appellant the costs of 
these appeals in one set. 


-Appeal allowed. 
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AIR 1976 SUPREME COURT 1489 
(From Delhi: 1971 Cri LJ 1615) 


A. C. GUPTA AND S, MURTAZA . 


FAZL ALL JJ. $ 
- Hari Dev Sharma, Appellant v. 
State (Delhi Administration), Res- 
pondent. ` 
Criminal Appeal No. 237 of 1971, 
D/- 4-5-1976. 


(A) Penal Code (1860), S. 161 —.- 


Prevention of Corruption Act (1947), 
Section 5 (1) (d) read with Section 
5(2) — Vital part of prosecution 
case disbelieved by High Court — 
Order for conviction passed by trial 
Court, held, could not be affirmed. 
1971 Cri LJ 1615 (Delhi), Reversed. 


The prosecution case was one in- 
tegrated story which the trial Court 
had accepted and convicted the ap- 
pellant under Section 161. I P.,C. 
and Sec. 5 (1) (d) read with Section 
5 (2) of the Prevention of Corruption 
Act (1947). The High Court, in ap- 
peal, although disbelieved the vital 
part of the prosecution story, affirm- 
ed the order of conviction. 


Held, that although there were 
circumstances which were highly 
suspicious against the appellant, the 
High Court, having disbelieved an 
essential part of the prosecution case 
on which the other part was. depen- 
dant should not have upheld the con- 
viction of the appellant. 1971 Cri LJ 
1615 (Delhi), Reversed. (Para 3) 


Mr. Frank Anthony Sr. Advo- 
cate, (M/s. K. B. Rohtagi, V. K. Jain 
and M. K. Rastogi, Advocates with 
him), for Appellant; Mr. V. C. Maha- 
jan and M/s. S. P. Nayar and R, N. 
Baer Advocates, for Respon- 

ent. 


Judgment of the Court was de- 
livered by f 

GUPTA, J.:— In January, 1969 
the appellant Hari Dev Sharma was 
working as an Upper Division Clerk 
in the Land and Development Office, 
New Delhi Admittedly, the appel- 
lant used to deal with applications 
relating to sale of properties which 
could be finalised only on permission 
being granted by the Land and 
Development Officer. Complianant 
Hari Chand had made several appli- 
cations for such permission in con- 
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nection with a ‘property purchased 
by his wife in the year 1964, It ap- 
pears that the appellant who started 
dealing with this’ case from July 
1968 raised objections on the ground 
of some defect or other. According 
to the prosecution what happened is 
complainant met 
the appellant in his office on Janu- 
ary 29, 1969 and requested him to 
get his application passed. The com- 
plainant was a tailor by profession. 
The appellant visited the complain- 
ant’s shop on the following day and 
in the presence of the complainant’s 
employee Mangal Ram told the com- 
Plainant that he would see his ap- 
plication. through if the complainant 
paid him Rs, 100/-. The complainant 
having ultimately agreed to pay, 
the appellant made over a draft ap- 
plication instructing the complain- 
ant to file a typed copy of the same 
in his office. The appellant took 
Rs. 20/- from the complainant and it 


was agreed that the balance of 
Rs. 80/- would be paid after the 
permission was granted, The com- 


plainant had the draft given to him 
by the appellant photographed be- 
fore returning the manuscript to the 
appellant on January 31, 1969. The 
complainant saw the appellant in his 
office several times in February, 
1969. and he was assured that the 
matter would be finalised very soon. 
On the day of his last visit on Feb. 
24, the appellant told the complain- 
ant that he would see him in the 
latter’s shop the next day for the 
balance of Rs. 80/-. Next day, when 
the appellant saw the complainant in 
his shop, the latter was first unwill- 
ing to pay. On being warned by the 


- appellant that this would mean re- 


jection of his application for per- 
mission, the complainant asked him 
to come the following day for the 
balance. The complainant then 
went to the Office of Special Police 
Establishment, Kotah House, and 
made a statement before Inspector 
B. K. Shukla who recorded the 
same, Eight currency notes of 
Rs, 10/-, each belonging to the com- 
plainant, were treated with Phenol 
Phathelene powder and: handed back 
tothe complainant with a direction to: 
pass these on to the appellant on his 


„ demand. A raiding party headed by 
-= Inspector Shuklg. and including the 
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complainant, two panch witnesses 
and some police officials reached the 
complainant’s shop at about 4 P.M. 
The appellant reached the shop at 
about 5.45 P.M. One D. C. Chaudhry 
(P. W. 3), who was among the raid- 
ing party and who. had been given 
four cloth pieces before the arrival 
of the accused, came into the shop 
at the time posing as a customer. 
The rest of the raiding party were 
waiting at a tea stall opposite the 
shop. On the arrival of the accus- 
ed, complainants -.employee Mangal 
Ram (P. W. 7) came out of the shop 
as if to fetch some Coca Cola but 
really to signal the arrival of the 
appellant. The appellant demanded 
money from the complainant in the 
presence of P. W, 3 D.. C. Chaudhry 
assuring the complainant that the 
work would be done before. Holi 
-The complainant then took.out the 
currency notes from his pocket, re- 
tained one of them, and _ requested 
the appellant to accept Rs, 70/- say- 
ing that he had been able to collect 
the money by pawning his golden 
‘ring, As the appellant was counting 
the notes, the complainant gave a 
signal. upon which Inspector Shukla 
arrived at the spot and caught hold 
of the appellant. The currency notes 
fell down on the floor in the scuffle 
between the appellant and Inspector 
Shukla, The appellant also. attempt- 
ed to remove the powder that stuck 
to his fingers from the currency 
notes by licking the fingers and rub- 
bing them on the matting on the 
floor He was made to dip his 
hands in.two glass tumblers contain- 
ing solution of Sodium Carbonate 
and the shade of the sclution turned 
violet as expected. The. two bottles 
were sealed and’ the currency notes 
were picked up by Inspector Shukla. 
On receipt of the sanction for prose- 
cution of the appellant after the in- 
vestigation was complete, the appel- 
lant was charged by the Special 
Judge, Delhi, as follows: 


“FIRSTLY, that you being a pub- 
lic servant in-the office of the Land 
and Development Officer, New. Delhi, 
namely, . working: as UDC, Property 
HI Section, demanded an - illegal 
gratification of Rs. 100/- from Shri 
Hari Chand, Attorney of Shri N. C. 
Lakhanpal, owner of property No. 6/ 
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38-A, Vijay Nagar for expediting the 
issue of sale permission for the said 
property and that you on 28-1-69 
accepted Rs, 20/- as part payment 
of your demanded illegal gratification 
from the said Shri Hari Chand and 
agreed to accept the balance of 
Rs, 80/- on 26-2-69 as a motive or 
reward for the issue of sale permis- 
sion for the aforesaid property and 
thereby you committed an offence 
punishable under Section 161, I. P.C. 
and within my cognizance, 

SECONDLY, that you being a 
public servant in the office of the 
Land and Development Officer, New 
Delhi, namely, working as a dealing 
U. D. C., Property IO Section by 
corrupt or illegal means or by other- 
wise abusing your position as a pub- 
lic servant, obtained a pecuniary ad- 
vantage of Rs. 20/- from Shri Hari 
Chand, attorney of Shri N. G 
Lakhanpal, owner of property No. 6/ 
38-A -Vijay Nagar for expediting the 
issue of sale permission for the said 
property as part payment of Rupees 
100/- which you had demanded as 
illegal gratification from the said Shri 
Hari Chand and: agreed to accept the 
balance of Rs, 80/- on 26-2-69 asa 
motive or reward for the issue of 
sale permission for the aforesaid pro- 
perty and thereby you committed an 
offence under Section 5 (1) (d) puni- 
shable under Section 5 (2) of the 
Prevention of Corruption Act (Act 
I of 1947). 


THIRDLY, that you on 26-2-69 
being a public servant and employed 
as U. D. C. in the Office of the 
Land and Development Officer de~ 
manded the balance of Rs. 80/- from 
the said Shri Hari -Chand for the 
issue of sale permission for the 
aforesaid property, i.e, ‘louse No. 6/ 
38/AB, S. A. Vijay Nagar and ac- 
cepted a sum of Rs, 70/- as illegal 
gratification from the said Shri Hari 
Chand at shop No. 73, Amrit Kaur 
Market, Delhi which amount of 
Rs. 70/- was recovered from . your 
possession and thereby you commit- 
ted an offence punishable under 
Section 161, I. P, C. and within my 
cognizance. 17 

FOURTHLY, that you on 26-2- 
69 being a public servant and em- 
ployed as U. D. C. in the office of 
the Land and Development. Officer, 
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viz. working as a U. D, C. Property 
Il Section, by corrupt or illegal 
means or by otherwise abusing your 
official position as a public servant, 
obtained a pecuniary advantage of 
Rs, 70/- from the said Shri Hari 
Chand for the issue of sale permis- 
sion for the aforesaid property- ie. 
House No, 6-38/A.B.S.A, from the 
said Shri Hari Chand at shop No. 73, 
Amrit Kaur Market, Paharganj, 
Delhi, which amount of Rs. 70/- was 
recovered from your possession and 
thereby you committed an offence 
punishable under Section 5 (1) (d) 
read with Section 5 (2) of the Pre- 
ine of Corruption Act (Act II of 
1947).” 


2. The prosecution examined 
8 witnesses to prove the case against 
the appellant as appearing from the 
four charges framed against him. 
Complainant, examined as P, W. 1, 
said that he had paid to the appel- 
lant Rs. 20/- on January 28, 1969 
and Rs. 70/- on February 26, 1969 
and described how the sum of Rupees 
70/- was recovered from the appel- 
lant. Examined under Section 342 
of the Code of Criminal Procedure, 
the appellant admitted that he had 
given a draft application in manu- 
script to the complainant, photostat 
copy of which is Ex, P, W. 1/A, but 
denied that he asked the complainant 
to return the same or that the com- 
plainant did in fact return it to him. 
He denied that the complainant met 
him in his office on January 29, 1969 
when he demanded from him Rupees 
100/- as bribe and the rest of the 
allegations against him. He exa- 
mined two witnesses in defence. His 
case was that his friend Devki Nan- 
dan Wahi, D. W. 2, had given some 
cloth pieces for stitching to the 
complainant who was a tailor which 
the complainant spoiled. On the in- 
tervention of Om Prakash Dhingra, 
D. W. 1, another shopkeeper of the 
same market where the complainant 
had his shop, it was settled on 
February 25, 1969 that the complain- 
ant would pay Rs. 70/- by way of 
compensation to D. W. 1. As the 
complainant did not then have the 
money with him, he asked the ap- 
pellant to come next day. Accord- 
ingly the appellant went to the com- 
plainant’s shop on February 26, to 
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demand Rs. 70/- as compensation for 
his friend, and when the currency 
notes were handed over to him, 
someone from behind caught hold of 
him and the currency notes fell 
down, He denied to have licked his 
fingers or rubbed them on the mat. 
He admitted that his fingers were 
dipped in a solution of Sodium Car- 
bonate but denied that the shade 
turned violet. D. W, 1 and D.W. 2 
supported this case. The Special 
Judge, Delhi, held on the evidence 
that all the charges against the ap 
pellant had been proved, The Spe- 
cial Judge was not impressed by the 
testimony of the two defence wit- 
nesses and found the defence version 
unconvincing, The appellant was 
convicted under Section 161 Indian 
Penal Code and Section 5 (1) (d) 
read with Section 5 (2) of the Pre- 
vention of Corruption Act and sen- 
tenced to rigorous imprisonment for 
one year under each count and also 
fined Rs, 100/- for each of the of- 
fences under Section 5 (1) (d) and 
Section 5 (2) of the Prevention `of 
Corruption Act; in default of pay- 
ment he was further sentenced to 
rigorous imprisonment for one 
month, The substantive -sentences 
were to run concurrently, 


3. The High Court on appeal 
preferred by the appellant before us 
did not accept the prosecution case - 
on the first two charges on the 
ground that it would be unsafe to 
hold on the bare testimony of the 
complainant that Rs. 20/- had been 
Paid to the appellant as alleged, Ap- 
parently, the High Court looked upon 
the complainant as a witness not to 
be believed unless his evidence was 
corroborated by other evidence: The 
High Court however accepted the 
other part of the prosecution case 
that the appellant had been caught 
while accepting Rs. 70/- as bribe 
from the complainant, One circum- 
stance which appears to have im- 
pressed the learned Judge was that 
the complainant was being harassed 
by various objections raised on his 
application ever since 1964 when the 
Property was purchased. It appears 
however that the appellant started 
dealing with the file only from July 
1966, and the earliest of the notes 
made by him on the file was dated 
20-7-1968. Admittedly, the complain- 


1492 S. C. 


ant met the appellant for the first 
time on January 29, 1969 and, that 
being so, it is difficult to hold that 
the objections raised prior to this 
date were calculated to put pressure 
on the complainant. It is hardly 
reasonable to think that the appel- 
lant could anticipate what in fact 
followed. Besides, the appellant 
could not have been responsible for 
any objection raised between 1964 
and July 1966. But the main diffi- 
culty we feel in accepting the prose- 
cution case arises out of the fact 
that the High Court disbelieved the 
part of it which, according to the 
prosecution was the genesis of the 
case. Having disbelieved the story 
that the appellant had asked for a 
bribe of Rs. 100/- of which Rupees 
20/- was paid in advance, we do not 
think the High Court could reason- 
ably proceed on what was left of 
the prosecution case to affirm the 
order of conviction passed by the 
trial Court. The prosecution case 
was one integrated story which’ the 
trial Court had accepted, If the High 
Court did not find it possible to ac- 


cept a vital part of the story, it is. 


difficult to see how the other part, 
which: did not stand by itself, could 
be accepted, It was not the pre 
cution case that Rs. 70/- which was 
recovered from the appellant was 
the amount that the appellant had 
asked for from the complainant. 
This was a new case made by the 
High Court, Undoubtedly there are. 
circumstances in this case which 
are highly suspicious against the 
appellant, but the High Court having 
disbelieved an essential part of the 
prosecution case on which the other 
part was dependant, we do not con- 
sider it safe to sustain the convic- 
tion of the appellant. Accordingly, 
lwe allow the appeal and set aside 
ithe order of conviction and senten- 
ces passed against the appellant. 


Appeal allowed. 
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A. N. RAY, C. J., M. H. BEG, 

R. S. SARKARIA, P, N. SHIN- 
GHAL AND JASWANT . SINGH, 
` JJ, 

Commissioner of Wealth Tax W. 
Bengal, Appellant v, M/s. Bishwa- 
nath Chatterjee and others, Respon- 
dents. $ 

Civil Appeal No. 1101 of 1969, 
D/- 8-4-1976. - - 

(A) Wealth Tax Act (1957), Sec- 
tions 3 and 2 (m) — Liability to 
wealth-tax — “Net wealth” — 
Meaning — Property of Hindu male 


governed by Dayabhaga School not 
assessable jointly in the status of 
Hindu undivided family after his 


death. 


The liability to wealth-tax ari- 
ses in respect of the “net wealth” 
of the assessee, which expression 
has been defined in Section 2 (m). 
The expression “belong” in S, 2 (m) 
has been defined as “the property or 
rightful possession of.” So it is the 
property of a person, or that which 
is in his possession as of right, 
which is Hable to wealth-tax, In 
other words, the liability to. wealth- 
tax arises out of ownership of the 
asset, and not otherwise. Mere pos- 
session, or joint possession, unaccom~ 
owner- 
ship of property would therefore not 
bring the property within the defini- 
tion of ‘net wealth” for it would not 
then be an asset “belonging” to the 
assessee. : (Paras 4, 5) 


The estate or property of Hindu 
male governed by Dayabhaga School 
does not become the joint property 
of his heirs after his death, but be- 
comes the fractional property of the 
heirs’ in well defined shares. 

(Para 7y 

Held that as the property was 
the individual property of the de- 
ceased, it devolved on his heirs in 
severalty. Each coparcener therefore 
took a defined share in the property. 
and was the owner of his share. 
Each such defined share thus “be- 
longed” to the coparcener, It was 


“(Wealth Tax Matter No, 421 of 1964, 
D/- -26-4-1968—Cal.) 
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of Section 2 (m) and was liable to 


wealth-tax as an individual under 
Section .3. 1972 Tax LR 979- (SC) 
Rel, on, Wealth Tax Matter No. 421 


of 1964, D/- 26-4-1968 (Cal), Affirm- 
ed. (Paras 10, 11) 


Cases Referred: Chronological Paras 


1972 Tax LR 979 = (1972) 84 see 
“699 (SC) 


(1968) 68 ITR 345 = (1968) 1 a 
303 (Cal) 2 


(1963) 47 ITR 927 (Cal) 10 
(1854-57) 6 Moo Ind App 526 (PC) 8 


Mr. S. T Desai, Sr. - Advocate, 


M(/s. B. B. Ahuja S. P. Nayar and 


R. N. Sachthey, Advocates with him), 
for Appellant; Mr. S. K. Sen Sr. 
Advocate, (Mr. A. K. Nag and Mr. 
D. P. Mukherjee, Advocates with 
him), for Respondents. 


Judgment of the Court was. de- 
livered by 


SHINGHAL, J.:— This appeal by 
certificáte has come before us as 
the question of law arising for deci- 
sion is said`to be of great impor- 
tance. The facts giving rise to the 
appeal. are quite simple and may be 
shortly stated. 


2. One Bireswar Chatterjee, 
who was admittedly governed by 
the Dyabhaga School of Hindu: law, 
was assessed to income-tax as an in- 
dividual, He died intestate on 
January 7, 1957, leaving his widow, 
sons and daughters. The . Wealth- 
tax Officer rejected their plea that 
on the death of Bireswar Chatterjee 
they held definite and determined 
shares in his properties and were 
liable to separate assessment, and 
assessed them as a Hindu undivided 
family for the assessment year 1958- 
59. On appeal, the Appellate Assis- 
tant Commissioner held that since 
the assessee was governed by the 
Dayabhaga School of Hindu law, the 
properties could not belong to the 
Hindu undivided family and were to 
be taxed “in the hands of the co- 
sharers separately.” The department 
took an appeal to the Income-tax 
Appellate Tribunal, ‘B’ Bench, Cal- 


W. T. Commr., W. B. v. Bishwanath Chatterjee [Prs. 
his “net wealth” within the meaning. 


1-2] S.C. 1493 


cutta. There was difference of opin- 
ion between the members of the 
Tribunal, and in accordance with the 
opinion of the majority of the mem- 
bers it was ordered that “notwith- 
standing that there was no unity of 
ownership amongst members gov- 
erned by the Dayabhaga School of. 
Hindu law in respect of the family 
property and each member thereof 
had indefinite shares in it, such pro- 
perty, until partitioned, was assess- 
able to wealth-tax in the hands of 
the Hindu undivided family.” The 
Tribunal however referred the fol- 
lowing question of law to the Cal- 
cutta High Court for decision — 


“Whether on the facts and in 
circumstances of the case, the Tribu- 
nal was right in holding that proper- 
ties possessed jointly by the mem- 
bers governed by the Dayabhaga 
School of Hindu law were assessable 
to wealth-tax jointly in the status of 
a Hindu undivided family?” 

The High Court accepted the con- 
tention that the question assumed 
that the property was owned jointly 
by the members of a Hindu undivid- 
ed family governed by the Daya- 
bhaga School of Hindu law, and re- 
framed it as follows,— 


“Whether on the facts: and in 
the circumstances of the case, the 
Tribunal was right in holding that 
the properties possessed by the 
heirs of a Hindu male governed by 
the Dayabhaga School of Hindu law 
were assessable to wealth-tax joint- 
ly in the status of a Hindu undivid- 
ed family?”. 


It took the view that the matter 
was covered by its earlier decisions 
including Commr., of Wealth-tax, 
West Bengal v. Gouri Shankar Bhar, 
(1968) 68 ITR 345 (Cal) where it had 
been held that on the death intes- 
tate of a Dayabhaga male, his heirs 


-do not inherit his estate as members 


of a Hindu undivided family, and re- 
main as co-owners with definite and 
ascertained shares in the properties 
left by the deceased unless they 
voluntarily decide to live as mem- 
bers of a joint family. The High 
Court also took notice of the fact 
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that a suit for: partition had been 
filed and a preliminary decree had 
been obtained on July 4, 1959, and 
answered the reframed question in 
the negative. As has ~ been stated; 
the High Court has certified this to 
be a fit case for appeal to this Court. 


3. Mr. S. T. Desai appearing 
for the Commissioner of Wealth-tax 
has challenged the view taken by 
the High :Court and has argued that 
under the Dayabhaga School of 
Hindu law the property left by the 
father is taken by the sons jointly 
by .descent, as coparceners, as their 
joint family comes imto existence - by 
operation of law. He has- accordingly 
argued that the father’s property is 


liable to be taxed under Section 3 of 


the Wealth-tax Act, hereinafter re- 

‘ferred to as the Act, as a unit until 
it is partitioned amongst its members 
by metes and bounds. Reference has 
in this connection been made to cer- 
tain commentaries and judgments and 
we shall refer to them as and when 
mecessary. ; 


4. Section 3 of the Act isthe 
charging section and the correctness 
or otherwise of the view taken by 
the High Court depends on its mean- 
ing and content. The section provi- 
des for the charge of wealth-tax in 
these terms, — 


“3. Subject to the other: provi- 
gions contained in this. Act, there 
shall be charged for every assess- 
ment year commencing on and from 
the first day of April, 1957, a tax 

; (hereinafter - referred to as wealth- 
tax) in respect of the net wealth on 
` the corresponding valuation date of 
every: individual, Hindu undivided 
family and company at the rate or 
rates specified in the Schedule.” . 


The liability to wealth-tax therefore 
arises in respect of the “net weal 
of the assessee, which. expression has 
been defined as polowa in Section 2 
(m),— 

“(m) “net wealth” 
,emount by which the aggregate 
` value computed in. accordance with 
the provisions of this Act of all the 
assets, wherever located, belonging 


to the assessee on the valuation. date, 


means “the 


including assets required to -be in- 
cluded in his net wealth as on that 
date under this Act, is in excess of 
the aggregate value of all the debts 
owed by the: assessee on. the, valua- 
tion date other. than,.........2.. F 


5. The expression “belong” 
has been defined as follows in the 
Oxford English Dictionary,— 


“To be the property or “rightful 
possession of.” 


So it is ‘the property of a 
person, or that which is in his 
possession as of right, which is li- 
able to wealth-tax. In other words, 
the liability to wealth-tax arises out 
of ownership of -the asset, and not 
otherwise, . Mere possession, or joint 
possession, unaccompanied by the 
right to, or ownership of property 
would therefore not bring the pro- 
perty within the definition of “net 
wealth” for it would, not then be an 
asset “belonging” to the assessee. 


6. The question is whether 
the estate or property of Bireswar 
Chatterjee could be said to «belong 
jointly to his heirs, after his death? 


T. It is not in controversy, 
and is in fact admitted, that the 
property in question belonged to 
Bireswar Chatterjee who was its 
sole owner in his lifetime and was 
assessed to income-tax as an indivi- 
dual, His. family consisted. of his 
widow, sons and daughters and was 
governed by the Dayabhaga- School 
of Hindu law. Bireswar Chatterjee’s 
property was therefore the heritage, 
or the wealth, which vested in his 
heirs on his death, ‘According to 
Jimuta Vahana, his wife or sons or 
daughters had -no ownership in ` his 
property during his lifetime for 
“sons have ‘not ownership while the 
father ‘is alive and free from defect.” 
(Hindu Law by. Colebrooke, p. 9) 
Ownership of wealth is however vest- 
ed in the heirs “by the death `of 
their father” (page 54, supra)’ when 
they become co-heirs and can claim 
partition, It is on this basis that 
“dayabhaga” (partition of heritage) 
has been expounded by 
Vahana. According ta him’ “since 
any one parcener is proprietor of his 
own wealth, partition at the. choice 
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even of a'single person is thence de- 


ducible.” (page 16, supra). The heri- 


tage does not therefore become the 
joint property of the heirs, or the 
joint family, on the demise of the 
last owner, but becomes the fractional 
property of the heirs in well defin- 
ed shares,. This concept of fractional 
ownership has been stated as follows 
by Krishna Kamal Bhattacharya in 
his “Law relating to the Joint Hindu 
Family” (Tagore Law Lectures) with 
reference to the doctrine of negation 
of the son’s right by birth. (page 
168),-—- ` 

“AS a eovollaiy” ‘of the doctrine 
set forth above, negativing the son’s 
right by birth, is another peculiar 
doctrine of the Bengal School, that 


is what is called the ‘fractional 
ownership’ of the heirs, contrasted 
with the doctrine of: ‘aggregate 


ownership’ expounded by all the 
other schools.” © ` ` ' 

That is why ‘partition’ in Dayabhaga 
is defined: as an act of “particularis- 
ing ownership”, and is not the act 
of fixing diverse ownerships on par- 
ticular parts of an aggregate of pro- 
perties as in Mitàkshara. The learn- 
ed ` author has clarified the position 
in ble terms as follows 
(pages 172- 73),— 


“From what has been said above, 
it is evident that there is no unity 
of ownership in Bengal joint family, 
although there may be - something 
like a unity of possession.” (Empha- 
sis added). 

This is why Mitakshara is designat- 


ed as the School of “aggregate 
ownership’, while :. Dayabhaga is 
known as the School of “fractional 


ownership.” As has been stated in 
Gopalchandra Sarkar, Sastri’s ‘Hindu 
Law” (eighth edition page 465), while 
the joint family system prevails in 
Bengal, “there cannot be a real joint 
family consisting of father and sons 
during the father’s lifetimé, inas- 
much as joint property which is the 


essence of the conception .of joint 
family, would be wanting .to make 
them joint.” This is why,. according 
to the Bengal School, ‘the sons -be- 
come tenants-in-common and not 


joint-tenants in respect of the estate 
inherited by them from their father. 

8, The position of joint fami- 
ly under the’ Dayabhaga lew has 
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been stated as follows in “Hayne'’s 
Treatise on “Hindu.Law and Usage” 
(Eleventh Edition, page 364), — 


- Tt follows therefore that mia 
the Dayabhaga law, a father and his 
sons do not form a joint family in 
the technical sense having coparce- . 
nary property. But'as soon as it 
has made a descent, the brothers or 
other co-heirs hold their shares in 
quasi-severalty. Each coparcener has 
full powers of disposal over his share ` 
which is defined and not fluctuating 
with births and deaths as in the 
case of a Mitakshara family and his 
interest, while still undivided, hile 
on-his death pass on to his- 

heirs male, or female or even to “his 
legatees,” 


That was stated to be the law in 
Soorjeemoney Dassee v, Dencobyndoo 
Mullick, (1854-57) 6 Moa Ind App 
526 at p. 553 (PC). 


9. The position has been dealt 
with in Mulla’s “Principles of Hindu 
Law” (fourteenth edition, at page 
348), as follows,— i i 


“The essence of a copareenery 
under the Mitakshara law is unity. 
of ownership, On the other hand,’ 
the essence of a coparcenery under 
the Dayabhaga law is unity of pos- 
session, It is not unity of owner- 
ship at all. The ownership of the 
coparcenery property is not in the 
whole body of coparceners. Every 
coparcener takes a defined share in 
the property, and he is the owner of 
thet share, That share is defined 
immediately the inheritanee falls in. 
It does not fluctuate with births and 
deaths in ‘the family. Even ‘before 
partition amy.’ coparcener can say 
that he is entitled to a particular 
share, one-third or one-fourth. Thus 
if A dies leaving three sons, B, C 
and D; each son will take one-third, 


and: each one will be the owner of 


his one-third share.. The sons are 
coparceners in this sense that pos- 
session of the property . inherited 
from A is joint. It is the unity of 
possession that makes them copar- 
ceners.. So long as there is unity of 
possession, no coparcener: can say 
that a particular third of the pro- 
perty belongs to him; that. he cam 
say only after a partition. Partition. 
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then, according to the Dayabhaga 
law, consists in spilitting up joint 
possession and assigning specific por- 
tions of the property to the several 
coparceners, According to the Mita- 
kshara law, it consists in splitting up 
joint ownership and in defining «the 
. share of each coparcener.” 


10. In fact we find that a case 
somewhat similar to the one before 
us arose when one Prafulla Chandra 
Bhar, a Hindu governed by the 
Dayabhaga School, died intestate. 
His mother, widow. three sons and 
one daughter survived him, -Since 
the death: took place before the 
Hindu Succession Act, 1956 came into 
operation, he was succeeded by his 
widow and three sons. each inherit- 
ing one-fourth share in the estate. 
Gouri Shankar Bhar. one of the sons, 
took out letters of administration 
and filed a wealth-tax return in his 
capacity as administrator describing 
the status of the assessee as a Hindu 
undivided family, The Wealth-tax Of- 
ficer also treated the status as such, 
and made the assessment. Gouri 
Shankar however filed an appeal and 
contended that the family being gov- 
erned by the Dayabhaga- School 
the shares of the coparceners in the 
property of the deceased were defi- 
nite and ascertained and the assess- 
ment should not have been made in 
their status as a Hindu undivided 
family and each member should have 
been assessed separately upon the 
value of his share in the inherited 
property. The Appellate Assistant 
Commissioner overruled the conten- 
tion and took the view that even 
though the shares of the coparceners 
were definite and ascertained, the 
income from the property of the 
family did not belong to the several 
members in specified shares but con- 
tinued to belong to the Hindu un- 
divided family as a whole. On fur- 
ther appeal, the Tribunal held that 
as the coparcener under the Daya- 
’ bhaga law had a definite share in 
the property left by the deceased 
and was legally the owner thereof, 
he had a defined share and that 
since the wealth-tax was levied on 
the basis of ownership, it was pro- 
per that the assessment should have 
been made on the individual copar- 
ceners on their respective shares and 


assessment of the total wealth in the 
hands of the undivided family would 
be illegal, The matter was referred 
to the High Court at the instance of 
the Commissioner of Wealth-tax, The 
High Court of Calcutta in Commis- 
sioner of Wealth-tax case (supra) 
made a reference, inter alia, to the 
decision in Biswa Ranjan Sarvadhi- 
kary v. Income-tax Officer, (1963) 47 
ITR 927 (Cal) and upheld the view 
that where property is owned by 
two or more persons governed by 
the Dayabhaga School and their 
shares are definite and ascertainable, 
then, although they are in joint pos- 
session, the tax will be assessed on 
the basis of the share of the income 
in the hands of the assessee and not 
as of a Hindu undivided family. It 
was held that the position was not 
different under the Wealth-tax Act. 
The matter was brought to this 
Court on appeal and it was conceded. 
by Solicitor General , appearing for 
the Commissioner of Wealth-tax that 
as the property was the individual 
property of the deceased, -it devolv- 
ed on his heirs in severalty, It was 
held that as each of them took a 
definite and separate share in the 
property, each of them. was liable, 
in law, to pay wealth-tax as an in- 
dividual, While upholding the deci- 
sion of the High Court it was how- 
ever observed by this Court that it 
was not necessary to decide, in that 
case, whether a Dayabhaga family 
could be considered as a Hindu un- 
divided family within the meaning 
of .Section 3 of the Act. That deci- 
sion is Commr, of Wealth-tax. West 
Bengal v. Gauri Shankar Bhar. (1972) 
84 ITR 699 = (1973 Tax LR 979) (SC). 


11. In the case before us, it 
is not in dispute that the property 
in question was the individual pro- 
perty of Bireswar Chatterjee and 
that it devolved on his heirs accord- 
ing to the provisions of the Hindu 
Succession Act, 1956. It will be re- 
called that a suit for partition was 
filed on June 21, 1957 and a prelimi- 
mary decree was passed on July 4, 
1959, For reasons already stated; 
the coparcenery had unity of posses- 
sion but not unity of ownership on‘ 
the property. Each copatcener there- 
fore took a defined share in the pro- 
perty and was the owner of his 
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share, Each such defined share thus 
“belonged” to the coparcener, It was 
his “net wealth” within the mean- 
ing of Section 2 (m) of the Act and 
was liable to wealth-tax as such 
under Section 3. The High Court 
was therefore right in answering the 
reframed question-in the negative, 
and as we find no force in the argu- 
ment of Mr. Desai, the appeal fails 
and is dismissed with costs. 

-Appeal dismissed. 
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Chaturdas Bhagwandas Patel, 
Appellant v. The State of Gujarat, 
Respondent. 


Criminal Appeal No. 250 of 1971, 
D/- 6-4-1976. ; 

(A) Prevention of Corruption 
Act (1947), S. 4 (1) — Presumption 
under — Rebuttal — Onus of proof. 


Where the prosecution had prov- 
ed that the accused Head-Constable 
had accepted a gratification of Rupees 
500/- which was not his legal remu- 
neration from G, the statutory pre- 
sumption under Section 4 (1) was 
attracted in full force and the bur- 
den had shifted on’ to the accused. 
It is true that the burden which 
rests on an accused to displace this 
presumption is not as onerous as 
that cast on the prosecution to prove 
its case, Nevertheless, this burden 
on the accused is to be discharged by 
bringing on record evidence, circum- 
stantial or direct, which establishes 
with reasonable probability, that the 
money was accepted by the accused, 
other than as a motive or reward 
such as is referred to in Sec, 161. 

(Paras 13, 23) 

(B) Penal Code (1860), S. 161 — 
Offence under — Essential ingredi- 
ents, = 

To constitute an offence under 
Section 161 it is enough if the pub- 
lic servant who accepts the gratifica- 
tion, takes it by inducing a belief or 
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by holding out that he would ren- 
der assistance to giver “with any 
other public servant” and the giver 
gives the gratification under that be- 
lief, -It is further immaterial if the 
public servant receiving the gratifi- 
cation does not intend to do the of- 
ficial ‘act, favour or forbearance 
which he holds himself out as capa- 
ble of doing. (Para 21) 

When a public servant, being a 
police officer, is charged under Sec- 
tion 161, Penal Code and it is alleg- 
ed that the illegal gratification was 
taken by him for doing or procuring 
an official act, the question whether 
there was any offence against the 


- giver of the gratification which the 


accused could have investigated or 


not, is not material for that pur- 
pose. If he has used his official 
position to extract illegal gratifica- 


tion, the requirement of the law is 
satisfied. It is not necessary in such 
a case for the Court to consider 
whether or not the’ public _ servant 
was capable of doing or intended to 
do any: official act of- favour or dis- 
favour, AIR 1968 SC 1323 and AIR 
1968 SC 1419, Rel on. (Para 22) 

(C) Criminal P. C. (1898), Ss. 233 
and 537 — Charge against two ac- 
cused under Sec. 161/34, I, P. C. — 
Acquittal of both by trial Court — 
High Court in appeal acquitting one 
and convicting the other under Sec- 
tion 161, I. P, C. — Objection that 
accused could not be convicted under 
Section 161, I. P. C. simpliciter rais- . 
ed for first time before Supreme - 
Court — Irregularity if any stood 
cured under Section 537 as accused 
was in no way prejudiced. (Para 26) 
Cases Referred: Chronological Paras 


ATR 1968 SC 1323 = (1969) 1 SCR 
22 = 1968 Cri LJ 1505 22 
AIR 1968 SC 1419 = (1969) 1 SCR 
183 = 1969 Cri LJ = 22 
AIR 1962 SC 195 = 1962 (3) SCR 
259 = (1962) 1 Cri LJ 203 21 
AIR 1955 SC 70 = (1955) 1° SCR 
965 = 1955 Cri LJ 249 21 


Mr. N. N. Keswani, Advocate, 
for Appellant; Mr. S. N. Anand and 
Mr. M. N. Shroff, Advocates, for 
Respondent. 

Judgment of the Court was de- 
livered by 


~ SARKARIA, J.:— The appellant 
in this appeal was Accused No. 2 in 


- Zinzrwada, His 
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the trial Court. He was a Head 
Constable (Jamadar) posted ‘at the 
relevant time in Police Station, 


. eo-accused .(No, 1) 
was a Police Sub Inspector posted in 
the same station. One Bai Sati, was 
alleged to have been abducted by 
Ghanshyamsinh alias Ghanuba, She 
was in the Police Station on the 
10th arid 11th of July, 1968. Accused 
1 recorded her statement and there- 
after asked one Fateh Singh (PW 7) 
to bring and produce > his’ cousin 
Ghanshamsinh,- . Fatesinh accord- 
ingly produced. Ghanshamsinh þe- 
fore Accused 1 on July 11, 1968, Ac- 
cused Il directed the appellant to 


’ take charge of: Ghanshamsinh. The 


' Ghanshamsinh went 


1 


appellant did likewise . and told 
Ghanshamsinh -that if. he wanted to 
get rid of. the charge, he should 
gratify the Sub-Inspector. The ap- 
pellant backed up the- suggestion with 
a threat to handcuff Ghanshamsinh 
and put him in the police lock - up. 
The apellant. -further demanded. a 
bribe of Rs. 2,000/-. At first. Ghan- 
shamsinh expressed: his. inability to 
pay the amount, Ultimately at the 
intervention of Accused 2, the de- 
mand was sealed down to Rupees 
1,000/- and it was. agreed that out of 
the amount, a sum of Rs, 500/- 
would ,be paid on the following 
evening: at the. latest, Ghansham- 
sinh was then allowed to go. He 
then talked about this deal to his 
cousin, Fatesinh. u 

2 On the following day, 
to. Ahmedabad 
and contacted Shri R. R. Desai (PW 
8), Inspector of the’ Anti-Corruption 
staff of Police and made a complaint 
which was. recorded. Shri Desai 
then in the presence of Panchas, 
supplied a sum of Rs. 500/- in five 
currency notes of the denomination 
of Rs. 100/- each to Ghanshamsinh 
for use in the trapping the accused 
persons. in the act of taking the 
bribe. ‘The notes were smeared with 
anthracene powder and Ghansham- 
sinh was directed to hand over the 
same on demand to the accused, and 
then signal to the raiding party. 
After settling the plan, the party 
came to Zinzuwada on July 12, 1968. 
Ghanshamsingh was sent ahead’ with 
the tainted money to the Police: Sta- 
tion. On seeing Ghanshamsingh 
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along with Panch Mahendra going to 
the residence of Accused 1, the ap- 
pellant called him and took him to 
his office room in the Police Sta- 
tion, Ghanshamsingh informed the 
appellant that he had brought the 
money as agreed for payment to Ac- 
cused 1. The appellant -told him 
that Accused 1 being away, he was 
the acting Station House Officer and 
the money should be paid to him, 
adding that he would, in turn, pass 
it on to Accused 1 on his return. 
Ghanshamsingh then handed over 
those five currency notes to the ap- 


-pellant who accepted the same and 


placed them in the drawer of his 
table. All the three persons then 
came out of the room, The appel- 
lant locked the room. On receiving 
the agreed signal from Ghansham- 
singh, the police party rushed in and 
caught hold of, the appellant by the 
hand, With the key found on the 
person of the appellant, Inspector 
Desai unlocked the room . and re- 
covered the currency notes from the 
drawer of the appellants table, The 
hands of the complainant Ghansham- 
sinh, Panch Mahendra and’ the ap- 
pellant were examined in the light 
of .an ultra-violet lamp, Such exa- 
mination revealed anthracene powder 
on the hands of the appellant and 
Ghanshamsinh; but no such powder 
was seen on Panch Mahendra. Shri 
Desai prepared the Panchanama. 
Certain police papers on the demand 
of Inspector Desai were produced by 
the Writer-Constable, Karsanbhai: 
These are: (1) Statement, dated July 
11, 1968 of Bai. Sati recorded by Ac- 
cused 1; (2) Statement dated July 
11, 1968 of Koli Mana Jiva, record- 
ed by Accused 1; (3) the writing 
sent by the Police Sub-Inspector, 
Dasuda under Javak No. 2991 dated 
July 10, 1968 as per endorsement 
dated July 18, 1968 to the Police 
Inspector, Zinzuvada; (4) The State- 
ment of Bai Sati recorded by the Po- 
lice Sub-Inspector at Dasuda on July 
10;. 1968.. The Inspector seized these 
records. -` 


© 3. . After . completing the in- 
vestigation, the police sent both 
the accused under a charge-sheet for 
trial before the Special Judge, 
Surendranagar on charges ‘under Sec- 
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tion 161 read with Section. 34 and 
S. 165A of the Penal Code and under 
Section 5 (2) read with Section 5 (I) 
(d) of the Prevention of . Corruption 
Act. The trial Judge acquitted both 
the accused of all the charges level- 
led against them. 


4. On appeal by the State, 
the High Court of Gujarat reversed 
the acquittal of the appellant and 
convicted, him on two counts, name- 
ly, one for an offence under Section 
161, Penal Code and the other under 
Section 5 (2) read with Section 5 (1) 
(d) of the Prevention of Corruption 
Act and sentenced him to suffer 
rigorous imprisonment for two years 
on the latter count. No separate 
sentence under Section 161, Penal 
Code was inflicted. , 


5. Hence this appeal by spe- 
cial leave. - 

6. The Mainta of the prose- 
cution, case is the testimony rendered 
by Ghanshamsinh (PW 1) and Panch 
Mahendra (PW 4) and Police Inspec- 
tor Desai. The first two are witnes- 
ses of the demand of the tainted cur- 
rency notes and the acceptance there- 
of by the appellant from PW 1 
Inspector R. R. Desai, PW 8, was 
the Head of the raiding party who 
recovered the tainted notes, 


7. Examined under Sec. 342, 
Cr. P. C., the appellant while deny- 
ing the demand of the bribe on the 
llth July, 1968 from Ghanshamsinh, 
gave this account of what happened 
on si 12th July, 1968: 


P the complainant Ghanubha 
Pe and his companion came 
up to me, I asked Ghanugha as to 
why he had come...... He informed 
me that his companion was related to 
the P.S.I, and that he .had some 
work with him, He told me that 
he had accompanied : him to -show 
him the police station, I of- 
fered them seats, .and gave 
water. I questioned the above per- 
son about his relationship with the 
Sub-Inspector, He replied to me 
that he was the agnate of P. S. IL, 
Joshi, and that he had come to hand 
over money to him as his son was 
sick and that, the said money was 
sent by his family from Ahmedabad. 
I instructed him to - approach his 


wife and give money to her. He 


Chaturdas v. State òf- Gujarat (Sarkaria J.) 


_ them . 


[Prs, 3-8] . S.C. 1499 


told me that if he met her, he would 
have to stop for the night, so that 
he would not be able to attend the 
H. L. College in the morning, He 
told me to take the money and give 


_ it to P.S.I, Joshi, and that,I should 


arrange for his transport ‘to Ahme- 
dabad in some motor -truck proceed- 
ing there, He gave me Rs. 500/- in 
five G. C. Notes, which are now be- 
fore the Court as Art, 2. I placed 
them in a cloth purse, and kept it in 
my. drawer, over the said application 
of Narubha Ex. 51, I offered them 
tea and asked them to wait outside. 
Talso told him that I would arrange 
for his lift in the motor truck car- 
rying salt to Ahmedabad, So saying, 
we came.out of the police station. I 
locked my room because in it, are 
placed arms and ammunitions. I was 
leaving the Police Station and going 
to the. hotel for placing an order for 
tea, when two men held me by my 
two hands, They brought me in the 
compound of the Police Station. 
Other 3, 4 men turned up, and one 
Saheb from amongst them asked me 
to produce the money. I exclaimed, 
“What money”: I told him if the 
money, that was. required, .was the 
same, which the cousin of. P.S.I. 
Joshi had handed over to me. The 
officer insisted that the money must 
be produced, I was then perplexed. 
He took the key from one of my 
hands and opened my room, and 
took out the money. I was seated 
in the verandah and was not allow- 
ed to-go inside...... I then learnt that 
the said brother of .the P.S.I. was 
none else but Panch No. 1. The Of- 
ficer asked from me the papers of 
investigation against Ghanubha, I 
said that I had no such papers, and 
that I had not made any such inves- 
tigation against him. He then at- 
tached some papers from the Writer 
Constable Karsan Talshi.” “ 


8.. Thus, the appellant had ad- 
mitted the acceptance of the tainted 
currency notes which were not i 
legal remuneration, In variance 
with the prosecution case, he, how- 
ever, alleged that this money was 


handed over to him by , Mahendra 
PW 4, with the representation that 
he was a cousin of P. S.I Joshi 


(who .was then away) and the money 
was to be passed on to Mr. Joshi. 


t 


‘dence, he came 
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The appellant, further, admitted that 
after the recovery of the money, 
when his hands.were examined in 
the light of the ultra violet lamp, 
shining powder was found thereon. 
He expressed ignorance if the hands 
of Ghanshamsinh and Mahendra 
were also similarly examined. He ex- 
pressed a desire to appear in the 
witness box and make a statement 
on oath. Subsequently, however, he 
did not do so, but examined one 
Naruba Dosubha (D. W. 1) in de- 
fence, who more or less supported 
the version-of the appellant with 
regard to the receipt of Rs. 500/- 
by the appellant from PW Mahendra. 


9. ~The trial Judge instead of 
appraising the evidence of the wit- 
nesses produced by the prosecution 
in the light of the admission made 
by the appellant in regard to the 
acceptance of money, rejected the 
prosecution case in toto against both 
the accused on grounds which were 
manifestly erroneous and unreason- 
able. Without there being any evi- 
to the conclusion 
that Ghanshamsinh was a tool in 
the hands of one Parbhat Singh 
Jhala, Girasdar of Ahmedabad, who 
was inimically disposed towards all 
the members of Zunzuwada Police, 
including the appellant. He brushed 
aside the evidence of Mahendra with 
the puerile observation that he “as 
a trainee Press Reporter would be 
beguiled into getting this first class 
report of a sensational raid by acting 
as a panch witness in this raiding 
party, at the instance of Mr. Desai... 
....and in that event, Mahendra 
would be too willing to accompany 
the raiding party and in that con- 
text would be under the intelligent 
thumb of police, not by means of 
pressure, but as a result of human 
inquisitive willingness induced in 
The trial Judge further 
stressed the fact that Mahendra 
had accompanied the raiding party 
from Ahmedabad to Zunzuwada and 
had travelled in the police van for 
over three hours and is in his 
opinion was sufficient to show that 
the witness was “not so much in- 
dependent as he professed to be.” 
He further found’ it unbelievable 
that the appellant would accept the 
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sum of Rs, 500/- as a bribe from 
Ghanshamsinh in the presence of a 
stranger (Mahendra), 


11. The conclusions reached 
by the trial Judge had no foundation 
in evidence. They belonged to the 
realm of pure speculation. Apart 
from mere suggestions put to the 
Prosecution witnésses, in 


j cross-exa- 
mination, (which were emphatically 
denied), there was no evidence to 


show that Parbhat Singh Girasdar 
was in any way hostile or inimical- 
ly disposed towards the appellant. 
There was no justification ` for the 
conjecture that Panch Mahendra was 
under the thumb of Inspector Desai 
and as such, was an interested wit- 
ness, We have examined the evi- 
dence of Mahendra and are satisfied 
that the High Court rightly found 
him a truthful and trustworthy wit- 
ness who had no axe of his own to 
grind. The defence version to the 
effect, that it was Mahen- 
dra who had actually passed on the 
tainted money to the’ appellant by 
holding himself out as a relation of 
the Sub Inspector was falsified by 
the circumstance that no anthracene 
Powder was found on Mahendra when 
immediately after the recovery of the 
tainted notes, his hands were 


exa- 
mined in the light of ultra-violet 
lamp; while such powder -was ad- 


mittedly found on the hands of the 
appellant, and Ghanshamsinh. This 
circumstance was deposed to by Ins- 
pector Desai (PW 8) whose version 
on this point was not challenged in 
cross-examination, Thus, while DW 
1 told a lie on this point, this un- 
controverted circumstance could not. 


12, The presence of Mahendra 
(PW 4) at the time of the receipt of 
the tainted notes was admitted by 
the appellant himself. In the face 
of this admission, there was no 
justification for the surmise made 


- by the trial Court, that the appel- 


lant, an experienced Head-Constable 
could not be so stupid as to receive 
Rs. 500/- as a bribe in the presence 
of an unknown person. 


13. Thus it had been indu- 
bitably established that the appellant, 
a public servant accepted a gratifica- 
tion that is a sum of Rs. 500/- which 
was not his legal remuneration, from 
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Ghanshamsinh (PW 1). On proof 
of this fact, the statutory presumption 
under Section 4 (1) of the Preven- 
tion of Corruption Act was attracted 
in full force and the burden had 
shifted on to the appellant to show 
that he had not accepted this money 
as a motive or reward such as is 
mentioned in S. 161, Penal Code. 


14. Mr. Keswani contends 
that the appellant had rebutted this 
presumption by bringing on record 
circumstances which militate against 
it. The first and the foremost of 
these circumstances, according to the 
Counsel, is that no complaint what- 
ever against Ghanshamsinh in res- 
pect of the commission of an offence 
was under investigation with the po- 
lice; that no F.I.R, had been lodged 
by any person complaining of the 
abduction of Bai Sati against Ghan- 
shamsinh or any other person; Our 
attention has been drawn to the 
statement of Bai Sati; which is said 
to have been recorded by Accused 1 
on the 11th January in which it is 
recorded that she had not been kid- 
napped or abducted by any person 
but had gone away from her father’s 
house of her own accord. The second 
circumstance stressed by the 
sel is that Accused 1 has been ac- 
quitted of the charge of demanding 
a bribe directly or indirectly through 
the appellant, from Ghanshamsinh. 
It is urged that the effect of the ac- 
quittal of Accused 1 is that the 
money passed on to the appellant on 
the 12th cannot be held to have been 
paid pursuant to any demand of 
bribe made by Accused 1 or by the 
appellant, The third circumstance 
pointed out by the Counsel is that 
Ghanshamsinh had a grudge against 
the appellant and a motive to false- 
ly implicate him, because the appel- 
lant had previously investigated a 
criminal case under Sec, 324, Penal 


Code against the appellant, who be- 
ing aware of it, would be least dis- 


posed to accept the amount, as a 
bribe, for himself or for the. Sub- 
Inspector. It is further contended 


that Pws Fatehsinh and Ghansham- 
sinh were persons. of questionable 
antecedents, and their evidence in the 
absence of reliable independent cor- 
roboration in regard to the demand 


Coun-: 
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and acceptance of the money as a 
bribe could not be safely accepted. 


15. We are unable to accept 
the contention that the presumption 
under Section 4 (1) of the Preven- 
tion of Corruption Act had been re- 
butted. 


16. While it is true that no 
report or complaint had been made 
or registered in the Police Station 
that Ghanshamsinh had abducted 
Bai Sati, there was credible evidence 
on the record fo believe that both 
the accused had asked Fatesinh, 
PW 7, to produce his cousin’ Ghan- 
shamsinh in the Police Station in 
connection. with the investigation of 
a charge of abduction of Bai Sati 
against him, Fatehsinh conveyed 
this message to Ghanshamsinh on 
July 10, 1968. Consequently on July 
11, 1968, Ghanshamsinh was pro- 
duced by Fateh Singh before the 
Police Sub-Inspector at the latter’s 
residence, and thereafter Accused 2, 
the appellant, took him into the Po- 
lice Station and made him sit in his 
room. It was the appellant who 
then accused Ghanshamsinh of hav- 
ing abducted Bai Sati and -warned 
him that in case he did not pay 
money to the Sub Inspector he would 
be arrested and paraded in handcuffs 
around the village Evidence of 
PWs Ghanshamsinh and Fatesinh 
with regard to the summoning of 
Ghanshamsinh to the Police Station 
to answer a supposed charge of ab- 
duction, received assurance from the 
circumstance that on the. 10th and 
1lth July, 1968, Bai Sati was in the 
police-station, 


17. It is no doubt correct 
that the High Court has not disturb- 
ed the acquittal of Accused 1 on the 
ground that Ghanshamsinh’s evidence 
with regard to the demand of the 
bribe by Accused 1 on the 11th, had 
not been corroborated by other inde- 
pendent evidence. The only effect 
of the acquittal of Accused 1, how- 
ever, is that it cannot be now urged 
that Accused 1 had demanded any 
bribe from. Ghanshamsingh on the 
llth. But his acquittal does not in 
any case discount the fact or oblite- 
rate the evidence in regard to the 
fact that Ghanuba was called to the 
Police Station and was told by the 
appellant that there was a charge of 
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abduction of Bai Sati against him. 
Nor does the acquittal of Accused 1 
have the effect of exonerating. the 
appellant of the demand of bribe on 
the 11th and again on the 12th. 


18, As already noticed, the 
testimony of Ghanshamsinh both 
with regard to the demand of the 
gratification by the appellant and its 
payment to him, on the 12th stood 
fully corroborated by the -indepen- 
dent and reliable testimony of Panch 
Mahendra, Thus, so far as the ap- 
pellant is concerned the testimony 
of Ghanshamsinh, having been fully 
confirmed -by other trustworthy evi- 
dence, could safely be acted upon, ` 


19. . As regards the contention 
that the appellant was not in a posi- 
tion to show any favour or disfavour 
to Ghanshamsinh in: connection with 
his official duties, it may be noted, in 
the first place, that on the 12th July 
at the: relevant time,. the Sub-Inspec- 
tor being away, the appellant was 
actually incharge of the Police Sta- 
tion. This fact is borne out by ‘the 
entry Ex. 47-in the Station Diary. 
On seeing Ghansham and Mahendra 
going towards the residence of the 


Sub-Inspector, the appellant 
called them and enquired 
from Ghanshamsinh if he had 


brought the money. Ghanshamsinh 
replied in the affirmative but hesi- 
tated to hand over the money to 
him saying that the Sub-Inspector 
was not present, Thereupon, the ap- 
pellant represented that he was the 
P.S.I. and that the money should 
be handed over to him, adding that 
he would pass it on to the P. S. L 
on his return. ‘Thereupon Ghansham- 
sinh paid the amount to the appel- 
lant saying that he should not be 
harassed any more and that the de- 
mand for the balance be mercifully 
dispensed. with. The appellant while 
accepting the money assured Ghan- 
shamsinh that he had nothing to 
fear so long as the appellant was 
concerned in that affair. 


20. ‘Secondly, . this demand for 
payment and acceptance of the 
money by the appellant on the 12th 
July had to be appreciated in the 
context of the representation ‘made 
by the appellant on the preceding 
day, to the effect, that if Ghansham- 
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sinh would not pay the gratifica- 
tion, he would be arrested, handcuff- 
ed and paraded for the’ offence of 
abducting Bai Sati. 

21. The proof of the forego- 
ing facts was sufficient to establish 
the charge under Section 161, Penal 
Code. The mere fact that no case 
of abduction or of any other offence 
had been registered against Ghan- 
shamsinh in the Police Station or 
that no complaint had been made 
against him to the police by any 
person in respect of the commission 
of an offence, could not take the act 
of the appellant in demanding and 
accepting the gratification from 
Ghanshamsinh, out of the mischief 
of Section 161, Penal Code. The sec- 
tion does not require that the public 
servant must, in fact, be in a posi- 
tion to do the official act, favour or 
service at the time of the demand or 
receipt of the gratification. To con- 
stitute an offence under this section, 
it is enough if the public servant 
who accepts ‘the gratification, takes it 
by inducing a belief or by holding 
out that he would render assistance 
to ‘the giver “with any other public 
servant” and the giver gives the gra- 
tification under that belief. It is 
further immaterial if the public ser- 
vant receiving the gratification does 
not intend to do the official act, fa- 
vour or forbearance which he holds 
himself out as capable of doing. This 
is clear from the last Explanation 
appended to Section 161, according 
to which, a person who receives a 
gratification: as a motive -for doing 
what he does not intend to do, as a 
reward for doing what he has not 
done, comes within the purview of 
the words “a motive or reward for 
doing.” The point is further clarified 
by Illustration (c) under this section, 
Thus, even if it is assumed that the 
representation made by the appellant 
regarding the charge of abduction of 
Bai Sati against Ghanshamsingh was, 
in fact, false, this will not enable 
him to get out of the tentacles of 
Section 161, although the same act 
of the appellant may amount to, the 
offence of cheating, also, (see Mahesh 
Prasad v. State of U. P., (1955) 1 
SCR 965 = (AIR 1955 SC 70); 
Dhaneshwar Narain Saxena v, Delhi 
Admn., (1962) 3 SCR 259 = (AIR 
1962 SC 195). : 
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22. Indeed, when a public 
servant, being a police officer, is 
charged under Section 161, Penal 
Code and it is alleged that the ille- 
gal gratification was taken by him 
for doing or procuring an official act, 
the question whether there was any 
offence against the giver of the gra- 
tification which the accused could 
have investigated or not, is not mate- 
rial for that purpose, If he. has 
used his official position to. extract 
illegal gratification, the requirement 
of the law is satisfied. It is not 
necessary in such a case for. the 
Court to consider whether or ` not 
the public servant was capable of 
doing or intended to do any official 
act of favour or disfavour. (see 
Bhanuprasad Hariprasad v. State of 
Gujarat, (1969) 1 SCR 22 = (AIR 
1968 SC 1323) and Shiv Raj Singh v. 
Delhi Administration, (1969) 1 SCR 
183 = (AIR 1968 SC 1419). 


23, In the light of what has 
been said’ above, it is clear that the 
appellant has failed to rebut the pre- 
sumption arising against him under 
Section 4 (1) of the . Prevention of 
Corruption Act, It is true that the 
burden which rests on an. accused to 
displace this presumption is not as 
onerous as that cast on the prosecu- 
tion to prove its case. Nevertheless, 
this burden on the accused is to be 
discharged by bringing on record 
evidence, circumstantial or direct, 
which establishes with reasonable pro- 
bability, that the money was accept- 
ed by the accused, other than as a 
motive or reward such as-is referred 
to in Section 161, The appellant had 
hopelessly failed to show such a ba- 
lance of probability in his favour. 


24, Thus the charge under 
Section 161, Penal Code had been 
fully brought home to the appellant. 
The charge under Section 5 (1) (d) 
read with Section 5 (2), also had 
been proved against him to the hilt. 
Clearly he had obtained the money 
by grossly abusing his position, 


25, Lastly, towards the . fag 
end, in reply, Mr. Keswani attempt- 
ed to assail the conviction recorded 


by: the High Court’: ‘on a ground 
which had not been raised’ ‘in the 
‘courts below, '.The charge against 


the appellant was that he had com- 
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mitted an offence under Section 161, 
read with Section 34, Penal Code. 
No charge under Section 161: simplici- 
ter was Separately ‘drawn up against 
him, being the case, contends 
Mr. Keswani, the High Court was 
not in the event of the acquittal of 
Accused. 1, competent to convict 
the appellant under Sec, 161 with the 
aid of Section 34, Penal Code. 

26. The contention must be 
repelled,’ ‘Firstly, the High Court 
has not convicted the appellant with 
the aid-of Section 34, Penal Code. 
Secondly, although ‘in the charge 
only Section 161, read with Sec. 34, 
Penal Code was mentioned, the lan- 
guage of the charge, could leave the 
appellant in no doubt that in addi- 
tion to the vicarious.. charge under 
Section 161, read with Section 34, he 
was being charged with the commis- 
sion of an offence under Section 161, 
simpliciter also. This was manifest 
from the words: “You Accused 2 
directly accepted from Shri Ghan- 
shamsinh Champublia Zala Rupees 

All the material. circum- 
stances appearing in evidence consti- 
tuting an offence under Section 161, 
Penal Code simpliciter were put to 
him during his examination, This 
objection was not raised in any of 
the courts below at any stage. No 
prejudice has therefore, been caused 
to the appellant by this technical 
defect in the charge. -In any case 
this irregularity. stood cured under 
Section 537, Criminal Procedure 
Code. 

27. For the foregoing reasons, 
the appeal fails and is dismissed. 


Appeal dismissed. 
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Pi Court Fees Act (1870), Sch. 
Il, Art. 11 — Applicability — ‘De- 
ET/ET/B633/76/GGM. 
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cree” — Meaning — Order of Tribu- 
nal under Displaced Persons (Debts 
Adjustment) Act — Order is not a 
decree — Court fee . payable under 
Schedule U Article 11 and not ad 
valorem under Sch. I Art. 1. Deci- 
sion of All (H.C.), D/- 6-3-1967, Re- 
versed. AIR 1955 Raj 81; AIR 1956 
Pepsu 53 and AIR 1954 AHN 672, 
Overruled. ((i) Displaced Persons 
(Debts Adjustment) Act (1951), Sec- 
tions 40 and: 15 and 14, (ii) Civil P.C. 
(1908), Section 2 (2)). 


The term “decree” used in Sche- 
dule II Art, 11 of the Court Fees Act 
is referable to a decree as defined in 
Section 2 (2) of the Civil P. C. The 
decision -of the Tribunal ` constituted 
under Displaced Persons (Debts Ad- 
justment) Act either allowing a claim 
or rejecting a claim, though describ- 
ed as a decree in the Act, does not 
make it a decree within the mean- 
ing of the Court Fees Act. The deci- 
sion does not fulfil the requirements 
of a decree within the meaning of 
Schedule II Art. 11 of the Court 
Fees Act. Therefore the memoran- 
dum of appeal filed by a person ag- 
prieved by the decision of the Tribu- 
nal squarely falls within the ambit 
of Sch. II Art. 11 of the Court Fees 
Act and advalorem Court Fees under 
Schedule I Article 1 are not pay- 
able. Decision of All. (HC) 
6-3-1967, Reversed. AIR 1955 Raj 
- 81; ATR 1956 Pepsu 53 and AIR 1954 
All 672 Overruled. AIR 1958 Cal 675: 
AIR 1957 Raj 146 (FB). Partly over- 
ruled (only in regard to observations 
holding the Tribunals order to be 
decree), AIR 1956 Bom 563: 8 Cal 
WN 321: AIR 1946 Oudh 254; AIR 
1966 Mys 150: ILR (1958) 8 Raj 216 
and AIR 1956 Punj 153; AIR 1954 
Hyd 81 (FB); AIR 1962 Pat 489 and 
AIR 1963 All 153 (FB), Approved. ` 

(Paras 19. 17 and 28) 

The term decree as used in the 
Court Fees Act is a term of art and 
it must be deemed to have been 
used in the same sense as under- 
stood by the Code of Civil Proce- 
dure. Neither the Court Fees Act 
nor‘the Displaced Persons’ (Debts 
Adjustment) Act has defined the 
term “decree”. Further there is in- 
trinsic evidence to show that the 
Legislature in enacting the Court 
- Fees Act used the term “decree” in 
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D/- - 


“decree”, 
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the same sense as it was used in Sec- 
tion 2 (2) of the Code of Civil Pro- 
cedure, 1908 or in the Code obtain- 
ing before that day. This also shows 
that the Court Fees Act and the 
Code of Civil Procedure are more or 
less complementary to each other. 
AIR 1971 SC 1374 and AIR 1938 All 
50 Referred. (Paras 9 and 10) 


Further under the definition of a 
“decree” contained in Section 2. (2) 
of the Code of Civil Procedure. 1908. 
three essential conditions are neces- 
sary- . ` 

; (1) that the adjudication must be 
given in a sujt; 


(ii) that the suit must start 


with a plaint and culminate in a de- 
cree; and 


(iii) that the adjudication must 
be formal and final and must be 
given by a civil or revenue court. 


In the proceeding under the 
Displaced Persons (Debts Adjustment) 


` Act as the Legislature has created a 


special tribunal to inquire. into the 
claims of displaced debtors or credi- 
tors, the Tribunal cannot be called a 
Court in any sense of the term be- 
cause the Legislature has made a 
clear distinction between a Tribunal 
and a Court, Secondly, as the pro- ` 
ceeding before the Tribunal start 
with an application and not with a 
plaint the other important ingredient 
of a decree is wholly wanting, Third- 
ly, the Legislature has itself made a 
clear-cut distinction between a suit 
and a proceeding and has described 
the claim before the Tribunal as a 
proceeding rather than as a suit. In 
these circumstances, therefore, none 
of the requirements of a decree are 
to be found in the decision given by 
the Tribunal even though the Legis- 
lature may have described the deci- 
sion as a decree. A mere description 
of the decision of the Tribunal as a 
decree does not make it a decree 
within the meaning of the Court 
Fees Act. The term “decree” ap- 
pears to have been used by the 
Legislature to convey a sense of 
finality regarding the decision of the 
Tribunal more particularly since the 
adjudication of the claim, but for the 
Act, would have been by a Civil 
Court and then it would have been a’ 

(Para 17) ` 
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(B) Interpretation of Statutes — 
Fiscal Statutes— Strict interpretation 
giving every benefit of doubt to sub- 
ject necessary, (Displaced Persons 
{Debts Adjustment) Act (1951), Sec- 
tions 1 and 14). 


In case of a fiscal statute the 
provisions must be strictly interpret- 
ed giving every benefit of doubt to 
the subject and lightening as far as 
possible the burden of court fees on 
the litigant. Thus where an adjudi- 
cation given by a Tribunal could fall 
within two provisions of the Court 
Fees Act, one of which was onerous 
for the litigant and the other more 
liberal, the court would apply that 
provision which -was beneficial to 
the litigant. AIR 1957 SC 657 and 
AIR 1964 SC 457 Ref. (Paras 6 and 7) 


A close examination and a de- 
tailed analysis of the various provi- 
sions ofthe Displaced Persons (Debts 
Adjustment) Act would clearly reveal 


that the Act is a beneficial statute 
meant for advancing the cause of 
the displaced debtors and creditors 


by conferring substantial benefits on 
them if they are able to prove their 
claims, In these circumstances it is 
clear that the Legislature could 
never have intended that the claim- 
ants should have to pay heavy court 
fees either in getting their claims 
adjudicated by the Tribunal or even 
in: filing appeals against the decrees 
of the Tribunal, AIR 1956 SC 614, 
Ref. (Para 7) 


Although therefore a perusal of 
Sub-sections (2) and (3) of Section 
14 clearly shows that the statute 
contemplates a decree which may 
be one of rejection of the claim put 
forward by the displaced creditor or 
one which amounts to allowing the 
claim, the object of the Act being to 
benefit the displaced persons by pro- 
viding them with a cheap and expe- 
ditious remedy, the fact that 
Legislature may have described the 
decision of the Tribunal as a decree. 
would not make it a decree within 
the meaning of Court Fees Act. 

: (Paras 7 and 14 and 18) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1374 = (1970) 1 scc 
769 


10 

AIR 1966 Mys 150 = (1965) 1 Mys 

LJ 557 i 13 
1976 S C./95 VIT Ga 


the « 


Bank, Bombay {Pr. i] S.C. 1505 
me 1964 SC 457 = (1964) 5 SCR 
0 A 


, 6 
AIR 1963 All 153 = 1962 All LJ 
1135 (FB) 12 
ATR 1962 Pat 489 = ILR 41 Pat 
757 12 
AIR 1958 SC 245 = 1958 SCR 1021 


29 
AIR 1958 Cal 675 = 62 Cal WN 820 


23 
ILR (1958) 8 Raj 216 = 1958 Raj LW 
222 25 


AIR 1957 SC 657 = 1957 SCR 837 6 
AIR 1957 Raj 146 = 1957 Raj LW 

12 (FB) 24 
AIR 1956 SC 614 = 1956 SCR 603 7 


AIR 1956 Bom 563 = ILR (1956) 

Bom 211 16, 22 
AIR 1956 Pepsu 53 ; 27 
AIR 1956 Punj 153 2 


6 

AIR 1955 Raj 81 = 1955 Raj LW 24 

; 27 

AIR 1954 All 672 = 1954 All LJ 367 

27 

AIR 1954 Hyd 81 = ILR (1954) Hyd 
1 


36 (FB) 2 
AIR 1946 Oudh 254 = 1946 OWN 
132 -> 14 
AIR 1938 All 50 = 1937 Al LJ 
1212 11 
1933 AC 402 = 102 LJPC 33 21 
(1904) 8 Cal WN 321 15 


M/s. J. P. Goyal and S. M, Jain, 
Advocates, for Appellants: Mr. G. L. 
Sanghi, Sr. Advocate, (M/s D, N. 
Misra and O. C. Mathur, Advocates 
with him), for Respondent No., 1; 
Mr. G. N. Dixit; Sr, Advocate, (Mr. 
C. P. Rana, Advocate, with hiro), for 
the State of U, P. 


_ Judgment of the Court was de- 
livered by 


FAZL ALI, J.:— This is an ap- 
peal by special leave against the 
judgment of the Single Judge of the 
Allahabad High Court deciding a 
court fee matter in connection with 
the memorandum of appeal filed by 
the appellants before the Allahabad 
High Court against a decree passed 
by the Tribunal appointed under the 
Displaced Persons (Debts Adjust- 
ment) Act, 1951 — - hereinafter re- 
ferred to as ‘the Act’. The appellants 
had filed an application under Sec- 
tion 13 of the Act before the Tribu- 
nal alleging that it was a partner- 
ship firm and claimed that an 
amount of Rs. 3,50,000/- by way of 
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refund of security deposits and a 
sum of Rs, 55,000/- as commission 
was due from the respondents. The 
application was tried by the Tribu- 
nal and the claim preferred by the 
appellants was ultimately dismissed 
by the Tribunal by its decree dated 
May 19, 1965. Additional Civil 
Judge of Badaun was assigned as the 
Tribunal under the aforesaid Act. 
The appellants then filed an appeal 
before the Allahabad High Court 
with a nominal court fee of Rs, 5/- 
but the Stamp Reporter of the High 
Court was of the opinion that the 
appellants should have paid ad valo- 
rem court fees on the total claim 
preferred by the appellants before 
the Tribunal which had been disal- 
lowed. The matter was taken up by 
the Taxing Officer, who, in view of the 
substantial importance of the point 
raised, made a reference to the Tax- 
ing Judge for deciding the court fee 
payable on the memorandum of ap- 
peal in the instant case, The plea 
of the appellants was that as the 
decision of the ‘Tribunal did not 
amount to a decree as contemplated 
by Section 2 (2) of the Code of Civil 
Procedure, 1908, ad valorem court 
fees were not payable and the ap- 
pellants were entitled to pay court 
fees as prescribed in Sch, II Art. 11 
of the Court-fees Act, The ` stand 
taken by the revenue was that as 
the present appeal was against a de- 
cree, the case of the appellants 
squarely fell within the ambit of 
Section 4 of the Court-fees Act and 
therefore ad valorem court-fees were 
payable under Sch. I Art. 1 of the 
Court-fees Act. The matter was 
taken up by the Taxing Judge who 
went into the question of law rais- 
ed before him and after considering 
some authorities, particularly those 
of the Allahabad High Court, agreed 
with the Stamp Reporter and came 
_ to the conclusion that the appellants 
should pay ad valorem court-fees 
under Sch. I Art. 1 of the Court- 
fees Act. The Taxing Judge ac- 
cordingly by his order dated Octo- 
ber 11, 1966 directed the appellants 
to make up the deficiency in the 
payment of the court-fees. It was 
against this order that the appellants 
filed a petition for special leave to 
this Court which having been grant- 
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ed the appeal has now been placed 
before us for hearing. 

2. This appeal involves a 
short but substantial question of law 
as to the interpretation, scope and 
ambit of Sch. II Art, 11 of the Court- 
fees Act as applicable to appeals 
preferred against the orders or de- 
crees passed by the Tribunal consti- 
tuted under the Act, The point is 
not free from difficulty and there 
appears to be a serious divergence of 
judicial opinion on the question as to 
whether in appeals like the present, 
Sch, I Art. 1 or Sch. II Art. 11 of 
the Court-fees Act would apply. 


3. f Mr. Goyal learned counsel 
eppearing for the appellants raised 
two points before us, In the first 
place he contended that as the pro- 
ceedings before the ‘Tribunal were 
not proceedings in aCivil Court nor 
was the Tribunal a Court, therefore, 
the decision of the ‘Tribunal even 
though loosely called es a decree is 
not a decree as contemplated by Sec- 
tion 2 (2} of the Code of Civil Pro- 
cedure and therefore the case of the 
appellants clearly falls within the 
ambit of Sch. I Art. 11 ofthe Court- 
fees Act. It was next contended 
that as the Tribunal had disallowed 
the claim of the appellants by the 
order impugned before the High 
Court the order did not amount to 
any decree and, therefore, the ques- 
tion of payment.of ad valorem court- 
fees did not arise, In this connection 
it was also submitted that the Act 
being a beneficial statute was design- 
ed to provide a cheap and expediti- 
ous remedy to displaced persons in 
certain circumstances and therefore 
the Parliament never intended that 
displaced persons who had lost all 
that they possessed in Pakistan 
should be made to pay ad valorem 
court-fees without possessing the 
capacity to do so. 


4, Mr. Dikshit appearing for 
the respondents sought to repel the 
arguments of Mr. Goyal on two 
grounds. In the first place it was 
submitted that under the provisions 
of the Court-fees Act the order of 
the Taxing Judge was final end 
could not be re-opened by this 
Court even in special leave. Second- 
ly, it was submitted that the Tribu- 
nal was nothing but a Civil Court 


1976 F 


and the provisions of the Act would 
show that the Tribunal was clothed 
with all the powers and incidents of 
a Civil Court. In these circumstan- 
ces it was contended that any de- 
eree which was passed by the Tribu- 
nal must be presumed to be a decree 
of the Court and was made. appeal- 
able as such under Section 40 of 
the Act. Therefore, it was said, 
Sch. It Art. 11 had absolutely no 
application and the view taken by 
the Taxing Judge was legally cor- 
rect. 


5. In order to understand the 
contentions raised by ‘the counsel for 
the parties it may be necessary for 
us to trace the history of the Act 
and the circumstances in which it 
was passed. To begin with, follow- 
ing the partition of the country 
there was an unprecedented rush of 
refugees from Pakistan to India and 
our country immediately after be- 
coming independent had to face the 
colossal problem of rehabilitating the 
refugees or the displaced persons. 
Most of these persons had left huge 
assets behind in Pakistan and had 
come to this country without a 
penny. Others were creditors and 
were entitled to get their debts liqui- 
dated from the assets in this country 
or from the properties possessed by 
the Banks in this country, Soon 
after independence there were stray 
and piecemeal legislations providing 
for some facilities for displaced deb- 
tors and creditors but there was no 


uniform law to cater to their grow- . 


ing needs in view of the situation 
faced by them following the parti- 
tion of our country. In these cir- 
cumstances, therefore, the Govern- 
ment decided to bring out a uniform 
legislation so as to be a complete 
code in itself providing for a cheap 
and expeditious remedy for displaced 
debtors and creditors. The matter 
was first entrusted to a Committee 
and then to Bind Basni Prasad, a 
retired Judge of the Allahabad High 
Court, who after taking evidence of 
a large number of displaced persons 
and examining the nature of the 
claims, submitted a report which 
formed the basis of the Displaced 
Persons (Debts Adjustment) Act, In- 
troducing the Bill which preceded 
the Act, Mr. A, P, Jain, the then 
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Minister of State for Rehabilitation, 
made a long speech in Parliament 
dwelling on the various aspects of 
the Bill, The Minister particularly 
highlighted the fact that the condi- 
tion of the displaced persons was 
pitiable as they had left huge assets 
behind in Pakistan. In is connec- 
tion the Minister observed thus: 

“The condition of the displaced 
persons therefore today is that while 
their assets have been left behind in 
Pakistan and they have brought the 
titles of their property, at least in 
some cases.” 


i “In the provisions contained in 
this Bill, we have tried to strike a 
balance between the reduced capa- 
city of the debtor to meet his obliga- 
tions and at the same time we have 
taken sufficient care to see that a 
debtor who is in a position, to pay 
ai not deny payment to his credi- 

iT. 

“In this Bill, we have introduc- 
ed what might be called a somewhat 
revolutionary principle, namely, that 
no debtor will be called upon to pay 
more than his paying capacity, I 
shall later on define what the words 
‘paying capacity’ mean. but here it 
may be enough to mention that pay- 
ing capacity of a debtor has been 
defined in a rather liberal manner 
after allowing fairly large assets 
which will not be capable of attach- 
ment.” 


_ “Clause 13 deals with claims by 

displaced creditors against persons 
who are not displaced debtors. That 
1s not comparatively so important be- 
cause it only gives relief in respect 
of court-fees. We felt that under 
the depressed economic condition of 
the displaced creditors, it is necessary 
that we must give them some relief 
against the huge amount of money 
which they have to pay as court- 
fees ete.” 

“I submit that these are all very 
necessary and humane considerations 
which take into account the actual 
paying capacity of the debtor.” 

“We have maintained the exist- 
ing procedure in the Courts but we 
have simplified it because a prolonged 
Procedure and the complexities of 
the civil courts mean a lot of 
money. We have provided ‘only one 
appeal in clause 40.” 
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6. A perusal of the above ob- 
servations will give a clear insight 
into the various objects of the Act 
and the main purposes which the 
legislation sought to achieve. It will 
be noticed that the Minister laid 
particular stress on the paying capa- 
city of the debtors which he called 
a humane consideration and also 
described the necessity of giving re- 
lief to the displaced persons against 
the huge amount of money which 
they may have to pay as court-fees. 
Thus it would appear that the in- 
tention of Parliament was to bring 
out a legislation which would provide 
for a cheap and expeditious remedy 
to the displaced persons and entrust 
the work to a Tribunal which may 
be able to decide the claims quickly 
instead of leaving the displaced deb- 
tors or creditors to follow the dila- 
tory and cumbersome process of. the 
civil courts. In order to shorten the 
litigation the Minister expressly stat- 
ed that only one appeal had been 
provided in Section 40 of the Act, to 
the High Court. These matters will 
have a very important bearing on the 
interpretation of the: provisions of the 
Court-fees Act as applicable to the 
decrees passed by a Tribunal under 
the Act. Even apart from these con- 
siderations, it is well settled that in 
case of a fiscal statute the provisions 
must be strictly interpreted giving 
every benefit of doubt to the subject 
and lightening as far as possible the 
burden of court-fees on the litigant. 
Thus where an adjudication given by 
a Tribunal could ‘fall within two 
provisions of the Court Fees Act, one 
of which was onerous for the liti- 
gant and the other more liberal, the 
Court would apply that provision 
which was beneficial to the litigant. 
In A. V. Fernandez v. 
Kerala, 1957 SCR 837 = (AIR 1957 
SC 657) while interpreting the provi- 
sions of a fiscal statute, viz., the Tra- 
vancore-Cochin- General Sales Tax 
Act, this Court observed as follows: 


“It is no doubt true that in con- 
struing fiscal statutes and in deter- 
mining the liability of a subject to 
tax one must have regard to the strict 
letter of the law and not merely to 
the spirit ofthe statute or the sub- 
stance ofthelaw. Ifthe Revenue satis- 
fies the Court that the case falls 


State of. 
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strictly within the provisions of the 
law, the subject can betaxed, If, on the 
other hand, the case is not covered 
within the four corners of the pro- 
visions of the taxing statute, no tax 
can be imposed by inference or by 
analogy or by trying to probe into 
the intentions of the legislature and 
by considering what was the sub- 
stance of the matter.” 


Similarly in State of Maharashtra v. 
Mishri Lal Tarachand, (1964) 5 SCR 
230 = (AIR 1964 SC 457). while in- 
terpreting some of the provisions of 
the Bombay Court-fees Act, Raghu- 
bar Dayal, J., speaking for the 
Court observed as follows: 


; “The Act is a taxing statute and 
its provisions therefore have to be 
construed strictly, in favour of the 
subject-litigant.” 







7. These observations mani- 
festly show that the Courts have to 
interpret the provisions of a fiscal 


ciples deducible from the decisio 
referred to above are well establish- 
ed and admit of no doubt, We, there-'. 
fore, propose to decide the questions 
raised before us in the light of the 
principles enunciated above, but be- 
fore doing that it may be necessary 
to give a brief survey of the scheme 
and structure of the Act in order to 


find out the real nature, scope and 
ambit of the statute. To begin with, 
it may be necessary to extract the 


relevant portion of the statement of 
objects and reasons of the statute: 


“The Bill is designed mainly to 
give relief to displaced: debtors in 
respect of liabilities incurred by them 
prior to their displacement from 
West Pakistan though remission of 
court-fees has also been allowed to 
displaced creditors. A certain amount 
of relief was afforded to them by 
Acts XLVII of 1948 and XXV of 
1949, but this was found to be in- 
adequate. 


A thorough examination of the 
various problems involved had to be 
made with a view to affording dis- 
placed persons adequate and, at the 
same time, reasonable relief in the 
matter of their indebtedness, consis- 
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tently with the needs of their reha- 


bilitation, x x x x 
A decree under the law will 
thus consist of two parts, the first 


part being equivalent to and recover- 
able from the ‘paying 
the debtor, and the second part be- 
ing equivalent to the balance of the 
total amount decreed and recoverable 
from the compensation, if and when 
received by the debtor, The first 
part of the decree will, as a rule, 
be recoverable. in instalments, 


In respect of the second part of 


the decree, it has been accepted that 
the amount payable should be scaled 
down in the proportion in which the 
displaced debtor is able to obtain 
recompense in respect of his im- 
movable property left behind in 
West Pakistan. Where no recom- 
pense is received, there will be no 
recovery of the second part of the 
decree.” 


Section 4 of the Act- provides. for 
constitution of Tribunals to exercise 
jurisdiction under the Act and em- 
powers the State Government to de- 
signate any civil court or class of 
civil courts as the Tribunal or Tri- 
bunals and may also define the areas 
in which such Tribunal shall exer- 
cise jurisdiction, It may be perti- 


nent to note here that the statute 
deliberately does not entrust the 
functions of the Act to the civil 


court per se but to a Tribunal to be 
selected from amongst civil courts. 
Section 5 of the Act provides for an 
application to be given by a displac- 
ed debtor for adjustment of his 
debts and gives the requirements of 
that application, Section 6 authori- 
ses the Tribunal to reject the appli- 
cation under Section 5, if it does 
not fulfil the requirements of Sec. 5 
land further gives it the power to 
grant time to comply with the re- 
quirements, Sections 7 and 8 of the 
Act provide for issue of notices to 
the respondents and give right to 
the respondents to file their objec- 
tions, Section 9 provides for an in- 
quiry into the application made under 
Section 5. The statute designedly 
uses the word “proceeding” in Sec. 9 
rather than a suit which clearly 
shows that the Legislature was 
aware of the distinction between a 
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“proceeding” and a “suit”. Sub-s. (2) 
of Section 9 authorises the Tribunal 
to decide the dispute and pass such 
decree in relation thereto as it 
thinks fit. It is, therefore, clear that 
the decree which the Tribunal passes 
is not a decree of the Civil Court 
but a decree passed by a Tribunal in 
a proceeding under Section 5 and 
Section 9 of the Act. Section 10 deals 
with claims by the creditors against 
displaced debtors and Section 11 re- 
gulates the procedure of a petition 
filed by the creditor. Sub-section 
(2) of Section 11 further authorises 
the Tribunal to determine the claim 
and pass a decree in relation there- 
to. Section 12 provides for objec- 
tion by creditor to schedule of assets 
and Section 13 refers to claims by 
displaced creditors against persons 
who are not displaced debtors, Sec- 
tion 14 prescribes the procedure for 
displaced _ creditors petition filed 
under Section 13 of the Act and 
authorises the Tribunal to pass a de- 


. cree as it thinks fit, Sub-section (3) 


of Section 14 authorises. the Tribu- 
nal to pass a decree if no cause is 
shown or if no dispute exists, <A 
perusal of sub-sections (2) and (3) 
of Section 14 clearly shows that the 
statute contemplates a decree which 
may be one of rejection of the claim 
put forward by the displaced credi- 
tor or one which amounts to allow- 
ing the claim. Thus, in other words, 
whether a claim is disallowed or al- 
lowed, the order passed by the Tri- 
bunal would be a decree in both 
cases. We have purposely mention- 
ed this fact because some of the 
High Courts have taken the view 
that where the Tribunal rejects the 
claim of a displaced creditor or deb- 
tor either on the ground that. the 
petitioner is not.a displaced debtor 
or creditor but not on merits, such 
an adjudication dees not amount to 
a decree, This distinction sought to 
be made by some of the Courts does 
not appear to be consistent with the 
scheme and language of the statute. 
Section 15 of the Act deals with the 
consequences of application by dis- 
Placed debtor, The next relevant 
provision is Section 18 which regu- 


lates the procedure for claims against 


insurance companies, and sub-s, (2) 
of this section provides for a decree 
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to be passed by a Tribunal. Section 
23 provides for a simplified procedure 
in certain cases where the claim is 
below Rs. 5,000/- in which case the 
Tribunal is empowered to record 
only a memorandum of the substance 
of the deposition of the witnesses so 
as to give a short and summary 
decision. Section 27 refers to the 
contents of the decree and Section 
28 provides for the forum and the 
Court in which the decree passed 
by the Tribunal is to be executed. 
Section 32 of the Act provides the 
procedure for scaling down of debts 
by a displaced debtor. Section 36 
provides for extension of period of 
limitation. Section 40 is the provi- 
sion for appeals against any decree 
or final order of the ‘Tribunal or 
against any order passed in the 
course of execution, These are the 
relevant provisions of the Act in so. 
far as the facts of the present case 
are concerned, A close examination 
and a detailed analysis of the vari- 
ous provisions of the Act would 
clearly reveal that the Act is a 
beneficial statute meant for advanc- 
ing the cause of the displaced debt- 


ors and creditors by conferring sub- ; 


stantial benefits on them if they are 
able to prove their claims. In these 
circumstances it is clear to us that 
the Legislature could never have in- 
tended that the claimants should 
have to pay heavy court-fees either 
in getting their claims adjudicated 
by the Tribunal or even in filing ap- 
peals against the decrees of the Tri- 
bunals. That the displaced persons 
had been given such concessions and 
facilities has been held by this Court 
in Shri Ram Narain v. Simla Bank- 
ing and Industrial Co. Ltd., 1956 
SCR 603 = (AIR 1956 SC 614) where 
this Court observed as follows: 


“Now, the Displaced Persons 
(Debts Adjustment) Act is one of the 
statutory measures meant for relief 
and rehabilitation of displaced per- 
sons. It is meant for a temporary 
situation brought about by unprece- 
dented circumstances, It is possible, 
therefore, to urge that the provisions 
of such a measure are to be treated 
as being particularly special in their 
nature and that they also serve an 

important national purpose. It is by 


A.L. R. 
and large a measure for the rehabi- 
litation of displaced debtors. . x 


x x x x 


There is no provision therein which 


-compels either a displaced debtor or 


a displaced creditor to go to the 
Tribunal, if he is satisfied with the 
reliefs which an ordinary civil court 
can give him in the normal course. 
It is only if he desires to avail him- 
self of any of the special facilities 
which the Act gives to a displaced 
debtor or to a displaced creditor and 
makes an application.in that behalf 
under Sections 3, or 5(2), or 13, 
that the Tribunal’s jurisdiction comes 
into operation, x xX’ x 


It is also desirable to notice 
that so far as a claim of a displaced 
creditor against a non-displaced debt- 
or is concerned the main facilities 
that seem to be available are: (1) the 
claim can be pursued within one year 


‘after the commencement of the Act 


(presumably even though it may 
have been time barred), (2) a de- 
cree can be obtained on'a mere ap- 
plication, ie. without having to in- 
cur the necessary expenses by way 
of court-fee which would be payable 
if he had to file a suit, (3) the cre- 
ditor has the facility of getting his 
claim adjudicated upon by a Tribu- 
nal which has jurisdiction over the 
place where he resides, i.e, a place 
more convenient to him than if he 
had to file a suit under the ordinary 
law in which case he would have to 
file a suit at the place where the 
defendant resides or part of the 
cause of action arises. There may 
also be a few other minor facilities,” 


8. As pointed out above, the 
claim of the appellants in the pre- 
sent case before us was dismissed 
by the Tribunal on merits and the 
stand taken by the Revenue which 
found favour with the Taxing Judge 
of the High Court was that the ap- 
pellants should pay ad valorem 
court-fees as their claim was reject- 
ed on merits. 


8A. Counsel for the appellants 
has submitted that the present ap- 
peal would be governed clearly by 
Sch. II Art. 11 of the Court-fees 
Act. This Article reads thus. 
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“II. Memorandum (a)x x x 

of appeal when (b) to a High Court 

the appeal is or Chief Commis- Two 
not from a de sioner, or other rupees. 
cree or an order Chief Controlling 

having the force Executive or Revenue 

of a decree, and Authority. 

is presented. 


In order to attract application of 
this article, the following conditions 
must be fulfilled: 


(i) that the document sought to 
be stamped must be a memorandum 
of appeal; 


(ii) that the appeal should be 
presented to the High Court; and 


(iii) that the appeal- should not 

be from a decree or an order having 
the force of a decree. 
The third condition of the article is 
couched in a negative form thus 
implying that this provision would 
have no application to appeals against 
decrees, The question that falls for 
determination is as to whether or 
not the decision given by the Tribu- 
nal under the Act could be said to 
be a decree within the meaning of 
Sch. II Art, 11 of the Court-fees 
Act. 


9. It was submitted by learn- 
ed counsel for the appellants that 
the Court Fees Act and the Code of 
Civil Procedure being statutes com- 
plementary to each other should be 


read as one harmonious whole. We 
think that the contention is well 
founded and must prevail. The 


term “decree” as used in the Court 
Fees Act is a term of art and it 
must be deemed to have been used 
in the same sense as understood by 
the Code of Civil Procedure. It may 
be pertinent to note here that nei- 
ther the Court Fees Act nor the Dis- 
placed Persons (Debts Adjustment) 
Act has defined the term “decree.” 
Nevertheless, as far back as 1859, 
by Act No. VIII of 1859 passed by 
the Governor-General in Council the 
concept of a decree was clearly in- 
dicated, although no definition of a 
decree was given in that Act, By 
Sections 183 to 190 the manner in 
which the judgments were to be 
given and the decrees were to be 
prepared as also the contents of the 
same were clearly mentioned. Sec- 
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tion 189 which expressly dealt with 
decrees ran thus: 


“The decree shall bear date the 
day on which the judgment was 
passed, It shall contain the number 
of the suit, the names and descrip- 
tions of the parties, and particulars 


` of the claim, as stated in the Regis- 


ter of the suit, and shall specify 
clearly the relief granted or other 
determination of the suit. It shall 
also state the amount of costs incur- 
red in the suit and by what parties 
and in what proportions they are to 
be paid, and shall be signed by the 


Judge, and sealed with the seal of 
the Court.” 
Thus when the Court Fees Act was 


passed in the year 1870 and used 
the term “decree” it must be intend- 
ed to have used the word “decree” 
so as to bear the same connotation 
as the word “decree” as explained in 
Section 189 of Act VIII of 1859. In 
the Code of Civil Procedure Act XIV 
of 1882 “decree” appears to have 
been defined for the first time and 
the definition may be extracted as 
follows: 


“'decree means the formal ex- 

pression of an adjudication upon any 
right claimed, or defence set up in 
a Civil Court when such adjudica- 
tion so far as regards the Court ex- 
pressing it, decides the suit, or ap- 
peal. An order rejecting a plaint, 
or directing accounts to be taken, or 
determining any question mentioned 
or referred to in Section 244, but not 
specified in Section 588, is within 
this definition: an order specified in 
Section 588 is not within this def- 
nition.” 
The Code of Civil Procedure of 1908 
also gave a full and complete defini- 
tion of “decree” in Section 2 (2) 
which runs thus: 


“‘decree’ means the formal ex- 
pression of an adjudication which, 
so far as regards the Court express- 
ing it, conclusively determines the 
rights of the parties with regard 
to all or any of the matters in con- 
troversy in the suit and may be 
either preliminary or final. It shall 
be deemed to include the rejection 
of a plaint and the determination of 
any question within Section 47 or 
Section 144, but shali not include— 
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(a) Any adjudication from which 
an appeal lies as an appeal from an 
order, or 
(b) Any order of dismissal for de- 
fault.” - 

10. It would be seen that an 
order rejecting a plaint was clearly 
mentioned as falling under the term 
“decree”, In view of this clear de- 
finition of the order rejecting a 
plaint, it became necessary to make 
a corresponding change in Sch. II 


Art. 11 of the Court Fees Act and. 


by Act V of 1908 the words “from 
an order rejecting a plaint or’ used 
in Sch, II Art, 11 before 1908 were 
expressly omitted for the simple rea- 
son that an order rejecting a plaint 
having been incorporated in the de- 


- finition of a “decree” it was not 
necessary to retain it in the Court 
Fees Act. This is the most impor- 


tant intrinsic evidence to show that 


the Legislature in enacting the Court - 


Fees Act used the term “decree” in 
the same sense as it was used in 
Section 2 (2) of the Code of Civil 
Procedure. 1908 or in the Code ob- 
taining before that day. This also 
shows that the Court Fees Act and 
the Code of Civil Procedure are 
more or less complementary to each 
other, This matter was the subject- 
matter of a decision of this Court in 
Mannan Lal v. Mst. Chhotaka Bibi, 
(1970) 1 SCC 769 = (AIR 1971 SC 
1374) where this Court observed as 
follows: 


“In our view in considering the 
question as to the maintainability of 
an appeal when the court-fee paid 
was insufficient to start with but the 
deficiency is made good later on, 
the provisions of the Court. Fees Act 
and the Code of Civil Procedure 
have to be read together to form a 


harmonious whole and no effort 
should be made to give precedence 
to provisions in one over those of 


the other unless the express words 
of a statute clearly override those of 
the other. Apart from the decisions 
bearing on the point, there can in 
our opinion, be no doubt that Sec. 4 
of the Court Fees Act is not the 
last word on the subject and the 
court must consider the provisions of 
both the Act and the Code to har- 
monise the two sets of provisions 
which can only be done by reading 


. Procedure, 


ATR. 


Section 149 as a proviso to Section 4 
of the Court Fees Act by allowing 
the deficiency to be made good with- 
in a period of time fixed by it.” 

11, There are a number of 
other decisions of the High Courts 
which have also taken the view that 
the word “decree” appearing in Sch. 
II Art, 11 has to be read in the same 
sense aS used in the Code of Civil 
In Ram Prasad v, Tir- 
loki Nath, AIR 1938 All 50 a Divi- 
sion Bench of the Allahabad High 
Court observed as follows: 

“The word ‘decree’ has not been 
defined in the Court-fees Act or in 
the General Clauses Act; and it is 
safe to assume that that word has 
been used in the Court-fees Act in 
the sense in which it is used in the 
Civil P. C., under which all the de- 
crees are passed and which «defines 
it as meaning ‘the formal expression 
of adjudication which, so far as re- 
gards the Court expressing it, con- 
clusively determines the rights of 
the parties with regard to all or any 
of the matters in controversy in the 
12, A Full: Bench . of the 
Hyderabad High Court in Dawood 


` Karim Ashrafi v. City Improvement 


Board, AIR 1954 Hyd 81 (FB) made 
a similar observation where the 
Court observed as follows: 

“To have the force of a decree, 

an order must possess all the cha- 
racteristics of a decree. It was fur- 
ther held that the word “decree” 
has not been defined in the Court- 
fees Act or in the General Clauses 
Act, and it was safe to assume that 
the word has been used in the 
Court-fees Act in the sense-in which 
it is used in the Civil Procedure 
Code.” 
A Division Bench of the Patna High 
Court also in Antala Gope v. Sarbo 
Gopain, AIR 1962 Pat 489 while in- 
terpreting the word ‘decree’ used in 
the Hindu Marriage Act, appears to 
have taken the same view and: ob- 
served as follows: i 

“The Act provides under Sec- 
tion 21 that “all proceedings under 
this Act shall be regulated, as far as 
may be, by the Code of Civil Pro- 
cedure, 1908”; 
that- is to say, the procedure to be 
adepted by the Court, in dealing 


1976 


with such proceedings, will be akin 
to that provided for the trial of 
suits in a Civil Court, But that does 
not make the proceeding a suit or 
. the application a plaint. 

x x x x x 

Therefore, in our view, article 11 

of Schedule II of the Court Fees Act 
will be applicable to all appeals 
coming under Section 28 of the 
Hindu Marriage Act, 1955.” 
The later Full Bench decision of the 
Allahabad High Court in Mrs. Panzy 
Fernandas v. Mrs. X 
AIR 1963 All 153 (FB) - appears to 
have endorsed its previous view and 
observed as follows: 

“The same result would, how- 
ever, follow from a perusal of the 
various provisions of the Code of 
Civil Procedure of 1859, as it stood 
in the year 1870.” ; 

“The above provision of law, 
therefore, indicates that under the 
Code of Civil Procedure, 1859, a de- 
cree could only be passed in a pro- 
ceeding which could be termed a 
suit.” 

“Section 26 specified the particu- 
lars that are to be given in the 
plaint. Section 27 laid down the 


manner in which the plaint was to’ 


be subscribed and verified. Thus 
the scheme of the Code of Civil 
Procedure of 1859 as disclosed by 
the aforementioned provisions, also 
points to the conclusion that a de- 
cree marks the culmination of a pro- 
ceeding which is described as a suit, 
and which, according to the said 
Code, is initiated by means of a 
plaint. Proceedings for letters of 
administration under the Indian Suc- 
cession Act (Act XXXIX of 1925) are 
mot commenced by the institution of 
a plaint. On the other hand, as Sec- 
tion 278 of the said Act shows, they 
are commenced by an “application” 
or a “petition.” 


“For the above reasons we are 
of opinion that the decision of a 
Court in proceedings for letters of 
administration cannot be described 
as a decree.” 

“Tf executability was to be the 
invariable quality of all decrees, one 
would expect that the Legislature 
would incorporate this feature in the 
‘provisions which define the nature, 


F. Qusoros, _ 


. cedure, according to the 
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scope and contents of a decree. Fur- 
ther, if the Legislature wanted that 
Schedule II Article 11 should apply 
only to executable orders it could 
very easily have added the word 
“executable” before “order’.” 
In the above case the order passed 
in a proceeding before a Probate 
Court was held not to be a decree. 
13. In Dundappa v. S G. 
Motor Transport Co., AIR 1966 Mys 
150 the High Court of Mysore ob- 
served as follows: 


“In order to understand He ex- 
pression “having the force of a de- 
cree” occurring in this article of the 
Court Fees Act, it would be useful 
to derive guidance fromthe defini- 
tion of a “decree” contained in Sec- 
tion 2 (2) of the Code of Civil Pro- 
provisions 
of which, a decree is a formal ex- 
pression of an adjudication conclu- 
sively determining the rights of the 
parties with regard to all or any of 
the matters in controversy before the 
court.” 

14. In Irshad Husain. v. 
Bakhshish Husain, AIR 1946 Oudh 
254 the same view was taken by the 
Oudh High Court where the Court 
observed as follows: 


“The expression “decree” is not 
defined either in the Court-fees Act 
or in the General Clauses Act. It 
may, therefore. be safely assumed 
that this expression as used in Sch. 
2, Art. 11, Court-fees Act. bears the 
meaning given to it by Section 2 (2) 
Civil P. C. Nor can it be disputed 
that there is a vital difference be-. 
tween a “decree” and an “order” in 
matters relating to appeals.” 


15. In MHarrish Chandra v. 
Bhoba Tarini Debi, (1904) 8 Cal WN 
321 the Calcutta High Court also ap- 
pears to have taken the same view, 
where the Court observed as follows: 


“I do not think this was the 
"formal expression of an adjudica- 
tion” so as to make the order a de- 
cree within the meaning of Section 
2 of the Code of Civil Procedure. 


The fee payable, therefore, will be 
one leviable under Art. 11 of the 
second schedule of the Court-fees 


Act.” 
16. The Bombay High Court 
in Taxing Officer, High Court, Ap- 
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pellate Side v. Jamnadas Dharamdas, 
ILR (1956) Bom 211 = (AIR 1956 
Bom 563) which was a case under 
the Displaced Persons (Debts Adjust- 
ment) Act, has clearly held that the 
term “decree” used in Sch, II Arti- 
cle 11 of the Court Fees Act must 
be held to have the same meaning 
as in Section 2 (2) of the Code of 
Civil Procedure. ' 

17. Thus on a consideration 
of the authorities mentioned above 
the propositions may be summarised 
as follows: ' 

Firstly, that under the definition 
of a “decree” contained in Sec. 2 (2) 
of the Code of Civil Procedure, 1908, 
three essential conditions are neces- 
sary: : - 

(i) that the adjudication must be 
given in a suit; 

Gi) that the suit must start with 


a plaint and culminate in a decree; . 


and 

(iii) that the adjudication must 
be formal and final and must be 
given by a civil or revenue court. 


In the proceeding under the Act we 
have already pointed out that as the 
Legislature has created a special tri- 
bunal to inquire into the claims of 
displaced debtors or creditors, the 
Tribunal cannot be called a Court in 
any sense of the term because the 
Legislature has made a clear dis- 
tinction between a Tribunal and a 
Court, Secondly, as the proceeding 
before the Tribunal starts with an 
application and not with a plaint 
the other important ingredient of a 
decree is wholly wanting, Thirdly, 
the Legislature has itself made a 
clear-cut distinction between a suit 
nd a proceeding and has described 
the claim before the Tribunal as a 
proceeding rather than as a suit, In 
these circumstances, therefore, none 
of the requirements of a decree are 
to be found in the decision given by 
the Tribunal even though the Legis- 
leture may have described the deci- 
sion as a decree. A mere descrip- 
tion of the decision of the Tribunal 
as a decree does not make it a de- 
cree within the meaning of the 
Court Fees Act. The term “decree” 
appears to have been used by the 
Legislature to convey a sense of 
finality regarding the decision of the 
Tribunal more particularly since the 


A.I. R. 


adjudication of the claim, but for 
the Act, would have been by a Civil 
Court and then it would have been 


-a “decree”. 


18. Secondly, as pointed out, 
the object of the Act is. to benefit 
displaced persons by providing them 
a cheap and expeditious remedy. The 
argument of Mr. Sanghi for the res- 
pondents that the Legislature wanted 
the claimants to pay heavy court- 
fees if they lost before the Tribunal 
is totally inconsistent with the aim 
and object of the Act. If the dis- 
placed claimants were given the 
right to have their claims determin- 
ed on a nominal court-fee and if 
only one right of appeal was pro- 
vided, it surpasses one’s comprehen- 
sion why the Legislature should 
have intended that even if wrong 
orders were passed by the Tribunal, 
the claimants should have to pay 
heavy court-fees if they wanted to 
file an appeal to the High Court, If 
the intention of the Legislature was 
to provide a cheap and expeditious 
remedy to the claimants, then the 
remedy would be incomplete if it 
was given only at the original stage 
and not at the appellate stage. 


19, Having regard to these 
circumstances we are satisfied that 
the term “decree” used in Sch, I, 
Art, 11, is referable to a decree as 
defined in Section 2 (2) of the Code 
of Civil Procedure and as the deci- 
sion of the Tribunal in the instant 
case does not fulfil the requirements 
of a “decree” as mentioned above, 
the said decision is not a decree 
within the meaning of Sch, II, Arti- 
cle 11 of the Court Fees Act and, 
therefore, the memorandum of ap- 
peal filed by the appellants squarely 
falls within the ambit of Sch, II 
Art. 11 of the Court Fees Act and 
ad valorem court-fees- under Sch, I 
Art. 1 are not leviable., 


20. Apart from the above 
considerations, it is a well-settled 
Principle of interpretation of statutes 
that where the Legislature uses an 
expression bearing a well-known le- 
gal connotation it must be presumed 
to have used the said expression in 
the sense in which it has. been so 
understood. Craies on “Statute law” 
observes as follows: 
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“There is a well-known principle 
of construction, that where the 
legislature uses in an Act a legal term 
which has received judicial interpre- 
tation, it rust be assumed that the 
term is used in the sense in which 
it has: been judicially interpreted, 
unless a contrary intention ap- 

21. In Barras v. Aberdeen 
Steam Trawling and Fishing Co., 
1933 AC 402, 411 Lord Buckmaster 
pointed out as follows: 

"It has long been a well-esta- 
blished principle to be applied in 
the consideration of Acts of Parlia- 
ment that where a word of doubt- 
ful meaning has received a clear 
judicial interpretation, the subsequent 
statute which incorporates the same 
word or the same phrase in a simi- 
lar context must be construed so 
that the word or phrase is interpret- 
ed according to the meaning that has 
previously been ascribed to it.” 
Craies further points out that the 
rule as to words judicially interpret- 
ed applies also to words with well- 
known legal meanings, even though 
they have not been the subject of 
judicial interpretation. Thus apply- 
ing these principles in the instant 
case it would appear that when the 
Court Fees Act uses the word ‘“de- 
cree” which had a well-known legal 
significance or meaning, then the 
Legislature must be presumed to 
have used this term in the sense in 
which it has been understood, name- 
ly, as defined in the Code ` of Civil 
Procedure even if there has been no 


express judicial interpretation on 
this point. 
22, There are a number of 


decisions which have taken the view 
that Sch. II Art. 11 governs appeals 
against decisions of the Tribunal. 
The matter was fully consideredin a 
decision of the Bombay High Court 
in Jamnadas Dharamdas’s case (AIR 
1956 Bom 563) (supra) where Shah, 
J., observed as follows: 

“But the expression “decree” has 
not been defined in the Court-fees 
Act. The expression “decree” as 
used in the Court-fees Act appears 
to have the same connotation as that 
expression has in the Code of Civil 
Procedure. The Court-fees Act is 
intended to be a complementary piece 
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of legislation to the Code of Civil 
Procedure dealing with payment of 
court-fees in matters -which are tri- 
ed by the civil Courts. If the ex- 
pression “decree” has the same con- 


‘notation as that expression has in 


the Code of Civil Procedure, it 
would be difficult to regard an ad- 
judication made by a Tribunal ap- 
pointed under the Displaced Persons 
(Debts Adjustment) Act as a decree 
within the meaning of the Court- 
fees Act, even though it is so called 
under the Displaced Persons (Debts 
Adjustment) Act. In order that an 
adjudication should amount to a de- 
cree under the Code of Civil Proce- 
dure, it must be a formal expression 
of an adjudication conclusively de- 
termining the rights of. the parties 


with regard to all or any of the 
matters in controversy in the suit. 
The proceedings to be initiated by 


displaced persons for adjustment of 
their debts or by displaced creditors 
or displaced debtors are by applications, 
Such applications cannot be regard- 
ed as plaints in civil suits and are 
not. required by law to bear ad valo- 
rem court-fee under Schedule 1, Cl. 1, 
of the Court-fees Act. It is true 
that the provisions of the Code of 
Civil Procedure are made applicable 
to the proceedings which are com- 
menced by applications, But the 
proceedings under the Act cannot be 
called suits. Again the Tribunal in 
dealing with an application under 
Section 6 of the Displaced Persons 
(Debts Adjustment) Act is not mere- 
ly deciding a claim made by a debt- 
or, but is dealing with an applica- 
tion for adjustment of his debts. x 

x x x x 

Even if the Legislature has cho- 
sen to call such an award a decree, 
it- cannot amount to a decree within 
the meaning of sub-section (2) of 
Section 2 of the Code of Civil Pro- 
cedure and in my judgment the 
award cannot be regarded as a de- 
cree within the meaning of Schedule 
TI Art, 11, of the Court-fees Act.” 
We find ourselves in complete agree- 
ment with the aforesaid observations 
made by Shah, J. 


23. In Parmanand lLokumal 
v. Khudabadi Bhaibund Co-operative 
Credit Bank Ltd., AIR 1958 Cal 675 
while construing an almost identical 
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question, the Calcutta _ High Court 
observed as follows: 


“It is to afford relief to displac- 
ed persons and that purpose may 
well be frustrated, if, in cases of 
preliminery dismissals of the appli- 
cations, the appeals are to be filed 
with ad valorem court-fee on the 
disputed amount, even assuming that 
it is capable of ascertainment at the 
particular stage. Bearing that in 
mind and having regard to the 
scheme and structure of the Act and 
the nature of the impugned decree, 
namely, of dismissal on the prelimi- 
nary finding of the failure of the ap- 
pellants to prove the necessary sta- 
tus, and, the propriety of ‘that find- 
ing being the sole question for con- 
sideration in the appeal, so far as 
the appellants are concerned, we do 
not think that it would be improper 
to hold that the subject-matter in 
dispute in the appeal is-that question 
of status which plainly is incapable 
of money value. The appeal thus 
would come under Schedule II, Arti- 
cle 17, of the Court-fees Act, pro- 
vided, of course, the memorandum of 
appeal is in a ‘suit’ as contemplated 
in the opening paragraph of the 
Article, x Ko S < 

Even if the subject-matter in 
dispute in the appeal be held to be 
the relief or reliefs, claimed by the 
appellants in their original applica- 
tion, the decree impugned being one 
of dismissal of the same, we do not 
think that any other view on the 
question of its valuation should be 
taken.” > 


The Calcutta High Court appears to 
have made a distinction between a 
` decree passed by a Tribunal dismiss- 
ing the claim of a petitioner on a 
preliminary ground that the claim- 
ant was not able to prove his sta- 
tus and therefore had no locus 
standi to file the claim and a case 
where the claim was dismissed or 
decreed on merits. According to the 
High Court, in the former case a 
decision given by the Tribunal 
would be only an order, whereas in 
the latter case it would be a decree. 
We, however, do not agree with 
this part of the observation because 
as pointed out by us the statute 
makes no distinction at all between 
the decision of the Tribunal which 


- that the order passed in this 
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rejects the claim either on a preli- 
minary point or on merits and one 
which allows the claim, Both these 
kinds of decisions have been termed - 
as decrees passed by the Tribunal. 
In these circumstances, therefore, 
there does not appear to be any 
warrant for the distinction which 
seems to have been drawn by the 
High Court between a decree pass- 
ed by a Tribunal on a preliminary 
point or that passed on merits. 
Even otherwise, according to the 
general scheme of the Code of Civil 
Procedure whether the suit culmi- 
nates in the rejection of the claim 
of the plaintiff and thereby in dis- 
missal of the suit or in acceptance 
of the claim of the plaintiff, where 
the suit is decreed the final adjudi- 
cation given by the Court is a de- 
cree whether it is one dismissing the 
claim or one allowing it. The dis- 
tinction between a decree which is 
one of dismissal of the suit or a 
decree which amounts to an accept- 
ance of the claim of the plaint is. 
too artificial to merit any considera- 
tion, While, therefore, we do not 
agree with some of the observations 
of the Calcutta High Court, we ful- 
ly agree with the other part of the 
observations where the Calcutta 
High Court has held that ad valorem 
court-fees are not payable. 

24. Similarly, in Punjab Na- 
tional Bank Ltd. v. Firm Isardas 
Kaluram, AIR 1957 Raj 146 (FB) a - 
Full Bench of the Rajasthan High 
Court observed thus: 

“We are therefore of opinion 

ig Gane, 
though it finally determined the ap- 
plication of the appellant, was not a 
decree, because it did not determine 
the claim which, in the circumstan- 
ces in which that word has been 
used in Section 11 (2) must relate to 
the existence or the amount of the. 
debt due to the creditor. 


The creditor, therefore, if he has 
a right of appeal, has to pay court- 
fee under Sch. DU, Art. 11 which 
mentions appeals which are not pre- 
ferred from a decree or an order 
having the force of a decree, Here 
the order, though it finally deter- 
mined the application under Sec. 10, 
was not a decree; nor did it have 
the force of a decree for it is not 


pea 
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strictly in accordance with the terms 
of Section 11 (2). > ; 

x x x x x 

We feel that this Act is an ame- 
liorative measure for the benefit of 
displaced persons. It should be 
strictly interpreted, and only those 
orders should be considered decrees, 
which come strictly within the terms 
of Sections 9, 11(2) and 14 (2). 

Where however the order -does 
not come strictly within the terms 
of those provisions, it should not be 
treated as a decree, but only as an 
order determining the application.” 
Here also a distinction was sought 
to be drawn between a dismissal of 
the application ön the ground that 
the claimant was not a displaced 
person and a decision which decreed 
the claim on merits. Barring this 
distinction made by the High Court, 
which we do not approve, we are in 
agreement with the other observa- 
tions made by the Full Bench 
which are to the effect that the 
order passed by the’ Tribunal not 
being a decree clearly falls within 
the ambit of Sch, IL, Art, 11, of the 
Court: Fees Act. 


25. In a later decision of the 
same High Court in Punjab National 
Bank Ltd. v. American Insurance 
Co, Ltd., ILR (1958) 8 Raj 216 the 
Court observed as follows: 

“On an analysis of Section 18 
(2), it cannot be said that the order 
under appeal passed by the learned 


Diwan Bros. v. Central 


Civil Judge is a decree or order 
having the force of a decree, The 
appellant was, therefore, not liable 


re- 


to pay ad valorem court-fee as : 
1, o 


quired under Schedule I, Art. 
the Court Fees Act, x x 
The Tribunal is competent to pass a 
decree only after submitting a re- 
port to the Insurance Claims Board 
and after receiving their proposal. If 
this is not done and the application 
is rejected on the ground that the 
loss did not take place in the cir- 
cumstances specified in Section 18 (1) 
that order cannot be said to be a 
decree, The reasoning of the Full 
Bench case with regard to Section 11 
(2) is applicable to the present case 
which is under Sec, 18.” 


26, The Punjab High Court 
in S. Sohan Singh v. Liverpool and 


Bank, Bombay [Prs, 24-27] S.C. 1517 


London and Globe Insurance Co. 
Ltd., AIR 1956 Punj 153 appears to 
have taken the same view and ob- 
served as follows: 


“Having regard to the general 
purpose of the Act, which is almost 
entirely intended to benefit displac- 
ed persons and relieve them from the 
hardships consequent on their dis- 
placement, I do not think there can 
be any doubt that the Act was in- 
tended to benefit all displaced per- 
sons who had property in West 
Pakistan which suffered loss or 
damage. and which was covered by 
an insurance policy entered into be- 
fore 15-8-1947 and in force at the 
time when the loss or damage was 
sustained, whether this occurred be- 
fore or after the 15th of August, 

x xX x x 

.My own view is that it was 
certainly never anybody's intention 
that displaced persons, whether debt- 
ors or creditors should have to pay 
‘ad valorem’ court-fees on appeals 
against orders dismissing their appli- 
cations, and I am inclined to share 
the view of Khosla, J., that an order 
dismissing an application, whether 
under Section 5 or Section 10 or 13, 
is merely a final order which does 
not necessitate the drawing up of 
any decree-sheet or amount to a de- 
cree and more particularly so in the 
case where an application has been 

ismissed, as in the present case, on 
a preliminary point without going 
into the merits at all.” : 

We find ourselves in complete agree- 
ment with the observations made by 
Falshaw, J., in the decision referred 
to above. 


27. Our attention was, how- 
ever, drawn by the’ learned counsel 
for the respondents to three deci- 
sions of the High Courts taking a 
contrary view, namely, Kishandas v. 
Parasram; AIR 1955 Raj 81, Nabh 
Raj Notan Das v. Sidhu Ram Mool 
Chand, AIR 1956 Pepsu 53 and Sita 
Ram v. Mool Chand, AIR 1954 AHN 
672. These decisions have no doubt 
held that decision of the Tribunal 
under the Act amounts to a decree 
and, therefore, does not fall within 
the ambit of Sch. I Art. 11 and ad 
valorem court-fee is payable under 
the Court Fees Act. We are, how- 
ever, unable to agree with the view 
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taken by these Courts. In the first 
place, these decisions have not taken 
into consideration the nature of the 
proceedings under the Act and the 
clear distinction made by the Act 
itself between a suit and a proceed- 
ing. These decisions have also not 
considered the various aspects which 
we have discussed above relating to 
the essential conditions of a decree 
and finally these decisions have also 
overlooked the main purpose and ob- 
ject of the Act and seem to have 
also ignored the rule of strict inter- 
pretation of a fiscal statute. For 
these reasons, therefore, we are of 
the opinion that the decisions refer- 
red to above cannot be held to be 


good law and must, therefore, be 


ove 


28. On a consideration of the 
facts, circumstances and the law on 
the subject we are clearly of the 
view that the memorandum of ap- 
peal in the instant case falls within 
the ambit of Sch. I, Art. 11, and 
the view of the Taxing Judge that 
ad valorem courtfee was payable 
under ‘Sch. FI, Art. 1, of the Court 
Fees Act was legally erroneous. We 
hold, therefore, that the court-fee of 
Rs, 5/- paid by the appellants on the 
eh onan dui of appeal was suffi- 
cient. 


29. Before ` concluding we 
must notice an argument advanced 
by the learned counsel for the res- 
pondents. It was submitted that 
under Section 5 of the Court Fees 
Act a decision of the Taxing Judge 
as designated by the Chief Justice is 
final and cannot be reopened in any 
Court, It was submitted by Mr. Dik- 
shit that in view. of this provision 
the appeal to this Court by special 
leave was not maintainable. We are, 
however, unable to agree with this 


contention, Even though an order 
of the Taxing Judge may be final 
under Section 5 of the Court Fees 


Act, the power of this Court under 
Art. 136 granted by the Constitution 
will override any stamp of finality 
given by a statute or Act passed by 
Parliament, The finality which may 
attach under Section 5 of the Court 
Fees Act cannot derogate from the 
power. conferred by the Constitution 
itself on the Supreme Court. Reli- 
ance, however, seems to have been 
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placed on a decision of this Court 
in Sathappa Chettiar v. Ramanathan 
Chettiar, 1958 SCR 1021 = (AIR 1958 
SC 245) and particularly on the fol- 
lowing observations made by this 
Court: 


“In our opinion, the decision of 
the Division Bench of the Madras 
High Court that the memorandum of 
appeal should be taxed for the pur- 
Poses of court fee under Section 7 
(iv) (b) of the Actis final under the 
provisions of Section 5 of the Act. 
That is why we have not allowed 
the merits of this order to be ques- 
tioned in the present appeal, We 
must, therefore, deal with the appel- 
lant’s contention on the basis that 
the court fees on his memorandum of 
appeal must be levied under Section 
7 (iv) (b) of the Act.” 

These observations prima facie seem 
to support the contention of the res- 
pondents but on a closer scrutiny of 
the entire decision it seems to us 
that this Court was not at all call- 
ed upon to decide the question of 
the effect of Section 5 of the Court 
Fees Act as overriding the provisions 
of Art, 136 of the Constitution. The 
observations relied upon by the res- 
pondents are prefaced by the obser- 
vations of Gajendragadkar, J., who 
spoke for the Court, where he has 
clearly mentioned that the Court was 


not called upon to consider this 
point, thus: 
“We are, however, not. called 


upon to consider the point as to whe- 
ther Section 7 (v) would apply to 
the present suit or whether the pre- 
sent suit would fall under Section 7 
(iv) (b).” 

Furthermore, it appears ‘that as the 
appellant before the Supreme Court 
was satisfied with the observations 
made by the Court, he did not press 
for a decision on the question of. 
court-fees and confined his arguments 
only to the question as to whether 
the court-fee should be levied under 
Section 7 (iv) (b) of the Court Fees 
Act. In these circumstances, there- 
fore, the identical question raised be- 
fore us was neither argued nor de- 
cided in the case referred to above 
by the respondents. For these rea- 
sons the contention raised by theres- 
pondents on this score must be over- 
ruled. 
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30. The result is that the ap- 
peal is allowed, the order of the 
Taxing Judge directing payment of 
the ad valorem court-fees is set aside 
and the High Court is directed to 
hear and dispose of the appeal in ac- 
cordance with the law on the court- 
fee already paid by the appellants 
which, in our opinion, is sufficient. 
In the peculiar circumstances of this 
case and in view of somewhat un- 
certain position of the state of law, 
we make no order as to costs. 

Appeal allowed. 


‘AIR 1976 SUPREME COURT 1519 
(From: Madras)* 
R. S. SARKARIA AND N. L. 
UNTWALIA, JJ. 
Jayaraj, Appellant v. The State 
of Tamil Nadu, Respondent. 
Criminal Appeal No, 101 of 1973, 
D/- 30-3-1976. 
(A) Evidence Act (1872), Sec. 32 
(1) — Dying declaration — Eviden- 
tiary value of. 


When the deponent (while mak- 
ing his dying declaration) was in 
severe bodily pain (because of stab- 
bing injuries in abdomen), and words 
were scarce, his natural impulse 
would be to tell the Magistrate, 
without wasting his breath on de- 
tails, asto who had stabbed him. The 
very brevity of dying declaration, in 
the circumstances of the case, far 
from being a suspicious circumstance, 
was an index of its being true and 
free from the taint of tutoring. more 
so when the substratum ofthe dying 
declaration was fully consistent with 
the ocular account given by the eye- 
witnesses. {Para 16) 


(B) Penal Code (1860), Ss. 299, 
300 Thirdly, 304, 302 — Ingredients 
of offence under Section 299 — “In- 
tent”? and “knowledge” — Copnota- 
tion — Act of accused falling under 
Section 299 (b) — Section 300 Third- 
ly, if attracted — Offence held would 
fall under First Part of Section 304 
and not under Section. 302. 


*(Criminal Appeal No. 423 of 1972, 
D/- 19-1-1973—Mad.) 
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Section 299° which defines of- 
fence of “culpable homicide” con- 
sists “in the doing of an act— 


(a) with the intention of causing 
death, or . 

(b) with the intention of causing 
such bodily injury as is likely to 
cause death, or 


(c) with the knowledge that the 
act is likely to cause death,” 


(Para 32) 


The “intent” and “knowledge” in 
the ingredients of Section 299 postu- 
late the’ existence of positive mental 
attitude and this mental condition is 
the special mens rea necessary for 
the offence, The guilty intention in 
the first two conditions contemplates 
the intended death of the person 
harmed or the intentional causing of 
an injury likely to cause his death. ` 
The knowledge in the third condi- 
tion contemplates knowledge of the 
likelihood of the death of the per- 
son, AIR 1966 SC 148, Followed. 

(Para 33) 


The first clause of Section 300 
reproduces the first part of Sec, 299. ` 
Therefore, ordinarily if the case 
comes within Clause (a) of Section 
299, it would amount to murder. 
However, if one of the special ex- 
ceptions in Section 300 applies, the 
offence would be culpable homicide 
not amounting to murder, (Para 34) 


If the act of the accused falls 
under Clause (b) of Section 299, that 
is to say, if the intended bodily in- 
jury is likely to cause death inthe 
ordinary course of nature, Clause 
Thirdly of Section 300 would not ap- 
ply. Conditions for applicability of 
clause Thirdly of Section 300 point- 
ed out, (Paras 35, 28) 


The accused stabbed the deceas- 
ed with a bichchua (a small knife) 
in a sudden occurrence.. The deceas- 
ed died more than nine days after 
the receipt of the injury. During 
the period, he had been operated 
upon in the hospital, The injury 
was not caused either with the in- 
tention of causing death or with the 
intention of causing such bodily in- 
jury as was sufficient to cause death 
in the ordinary course of nature. At 
the most, the accused had, while 
giving the stab blow, knowledge 
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that his act was likely to cause 
death, The doctor conducting the 
autopsy stated in  cross-examination 
that the injury was likely to cause 


death 


Held (1) that the act of the ac- 
cused did not amount to murder. 
The offence committed would be cul- 
pable homicide not amounting to 
murder. (Para 31) 


(2) that the offence committed 
would fall under First Part of Sec- 
tion 304 and not under Section 302 
of the Penal Code. (Para 35) 
Cases Referred: Chronological Paras 
AIR 1966 SC 148 1966 Cri LJ 

171 : 33 
AIR 1958 SC 465 = 1958 SCR 1495 
= 1958 Cri LJ 818 26, 28 


Mr, T. S. Krishnamoorthy. (Mr. 
K, Jayaram and Mr, R. Chandra- 
sekhar, Advocates with him), for Ap- 
pellant; Mr. A. V. Rangam and Miss 
A. Subhashini, Advocates, for Res- 
pondent. 


Judgment of the Court was de- 
livered by 


R. S. SARKARIA, J.:— Jayaraj, 
appellant (A-1), and six others (to be 
hereinafter called A-2, A-3, A-4, 
A-5, A-6 and A-7) were tried by the 
Sessions Judge, Tirunelveli for caus- 
ing the death of Pattu Nadar and 
attempting the murder of Cruz 
Manickam, In Addition, A-2 to A-7 
were charged under Section 147 and 
A-1 under Section 148, Penal Code. 
The trial Judge, acquitted all the 
accused of all the charges framed 
against them. 


2. On appeal by the State, the 
High Court of Madras, set aside the 
acquittal of A-1 and convicted him 
under Section 302, Penal Code for 
the murder of Pattu Nadar and sen- 
tenced him to imprisonment for life. 
The High Court maintained the ac- 
quittal of A-2 and A-3 on the mur- 
der charge but convicted each of the 
two under Section 323, Penal Code, 
the former causing simple hurt to 
the deceased and the latter for caus- 
ing simple hurt to PW 3, and sen- 
tenced each of them to pay a fine 
of Rs. 50/- or, in default to undergo 
one month’s further rigorous impri- 
sonment. The acquittal of A-4 to 
A-7 on ali the charges was upheld. 


of Tamil Nadu (Sarkaria J.) 
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3. Hence this appeal by A-1. 

4. The occurrence in which 
PW 3 received injuries and Pattu 
Nadar was fatally hurt took place 
on February 28, 1971 at 2.30 p.m. in 
a busy locality of Tuticorin town. 
The deceased and the eye-witnesses 
belonged to the DMK Party, while 
the accused were workers of thè 
Congress (Organization), There was 
political rivalry between the two 
parties. It was the eve of the gene- 
ral elections to the State Assembly. 
Election fever was raging and the 
workers of these rival parties were 
busy canvassing for their respective 
candidates who were contesting from 
this constituency. At about 2-30 
p.m., PW 3 and the deceased were 
standing on Davispuram Road in 
front of the office of the DMK 
Party, and were conversing with 
each other. This road runs from 


.north to south, All the seven ac- 


cused came there armed, in a body. 
A-1 had a bichchua (a dagger like 
knife), while his companions were 
carrying sticks, A-1 exhorted his own 
companions to assault PW 3, There- 
upon, A-3 and A-5 gave stick blows 
to PW 3 felling him to the ground. 
The deceased ran towards the south 
and then turned east into Rama Na- 
dar Villai Street. A-1, A-2 and 
A-4 chased him, followed by the 
rest of the accused, A-1, A-2 and 
A-4 overtook. the deceased, A-1 then 
stabbed Pattu Nadar with the bich- 
chua in the abdomen. As a result, 
the liver, stomach and mesentery of 
the victim were injured and his in- 
testines came out. Simultaneously, 
A-2 and A-4 gave stick blows on his 
head. PWs 1, 9 and 10 witnessed 
this occurrence, They raised an 
alarm whereupon the assailants ran 
away towards the east taking their 
weapons with them. PW 8 and one 
Shanmuga Nadar, immediately lift- 
ed the injured, removed him into the 
adjacent compound of PW 10, pushed 
his intestines back into the wound 
and bandaged it while the injured 
was leaning against a drum-stick tree 
standing there, Pattu Nadar and 
PW 3 both were then put in a taxi- 
cab and taken to the local Civil 
Hospital, about 1'/2 miles away. On 
the other hand, PW 1 went straight 
from the spot to the Police Station, 
two furlongs away, and lodged the 
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First Information, Ex. P-l, at 2.50 
p.m, On the basis of .this report, 
the Police Inspector (PW 14) regis- 
tered a case regarding an offence 
under Section 307, Penal Code. 

5. In the Hospital, Dr. 
Sankara Pandian (PW 6) examined 
Pattu Nadar at 3 p.m, and PW 3 
at 3.15 p.m. Thereafter, at 3.30 p.m. 
he sent the note, Ex. P-3, to the 
local Magistrate (PW 5) requesting 
the latter to come over to the Hos- 
pital to record the statements of the 
injured persons. In response to 
that note, the Magistrate went to 
the Hospital and recorded the state- 
ment Ex, P-4 of Pattu Nadar, after 
the medical officer had certified that 
the deponent was fit enough to make 
a statement. In Ex. P-4, the depo- 
nent denounced Jayaraj, appellant as 
the person who had stabbed him 
with a knife. The Magistrate then 
tried to record the statement of PW 
3, who, after stating one sentence, 
was unable to say anything more, as 
he was,. according to the Doctor (PW 
6), drowsy: 

6. The investigating Officer 
(PW 15) reached the scene of occur- 
rence at 3.30 p.m. He found blood on 
the ground and on the drum-stick 
tree in the compound of PW 10. He 
also found blood on the road in 
front of the DMK office. 


T. Pattu Nadar died in the 
hospital on the 9th March, 1971. 


surren~ 


8. Accused 1 and 2 
dered in the court of a Magistrate 
on March 15, 1971. The other ac- 


cused were arrested, subsequently. 
9. Mr. Krishnamurthy, ap- 
pearing for the appellant contends 
that the view of the evidence taken 
by the trial Court was also reason- 
ably possible, and that consequently 
the High Court was not justified in 
reversing the acquittal. Counsel has 
tried to support this reasoning of 
the trial Court, which according to 


him, had not been effectively dispell-- 


ed by the High Court. 

10. We have carefully exa- 
mined the material evidence on the 
record with the aid of the Counsel 
on both sides, We are satisfied that 
the High Court was fully justified in 
reversing the acquittal. 

1i. The mainstay of the pro- 
secution case was firstly the dying 
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declaration, Ex, P-4, made by Pattu 
Nadar before the Magistrate, and 
secondly, the account of the two 
connected incidents given by the 
eye-witnesses, PWs 1, 3, 4, 8, 9 and 
10. 


12. The trial Court construed 
— rather misconstrued — the dying 
declaration (Ex. P-4) to mean that 
the injuries to the deceased were 
caused in the D. M. K. Office on 
Davispuram Road, It also made 
much of certain omissions in the dy- 
ing declaration, to wit, that the de- 
ceased did not specifically say there- 
in that he had run away . to the 
south, but was chased, overtaken and 
assaulted in Ram Nadar Vaillai 
Street, that he did not mention 
about PW 3 and his beating by any- 
body. Misconceiving what was stat- 
ed and assuming what was not stat- 
ed, the trial Judge seems to have 
worked out the conclusion that Ex. 
P-4 conflicts with the direct evidence 
of the eye-witnesses. He discarded 
the evidence of PWs. 1, 3, 4, 8, 9 
and 10 mainly on the ground that 
they all belonged to D. M. K. Party 
and their evidence could -not be act- 
ed upon without independent corro- 
boration, The trial Judge read 
something sinister in the fact that 
PW 3 while in the Hospital, did not 
speak anything about the occurrence, 
beyond one sentence. He repelled 
the ‘explanation of PW 3 (although 
it was confirmed by the Doctor, PW 
6) that on account of supervening 
‘drowsiness, he was unable to make a 
complete statement at that time. 

f 13. The High Court examined 
this reasoning and rightly found it 
hollow and unsustainable. 

14. It may be noted that the 
Magistrate who recorded the dying 
declaration, Ex. P-4, had divided it 
into two paragraphs. The first para- 
graph is to the effect: 

“I was sitting in the D. M. K. 
Sangam situate in our street at 2 
p.m, today.” 

Thereafter, in the second paragraph, 
it is recorded: ; 

“Jayaraj, son of Seria Pushpam 
stabbed me in the stomach. The 
younger by name Thomas beat with 
stick on my head. The person by 
name Jayaraj stabbed me with knife. 
The son of Gnanayutham attacked 
Me on my head and my hand with 
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sticks, Some others were also pre- 
sent, I swooned immediately after I 
was attacked. I do not know what 
happened later.” 


15. The trial Court failed to 
note the significance of dividing the 
dying declaration into two para- 
graphs, What he said in the second 
paragraph is not in the context of 
what finds mention in the opening 
paragraph, of Ex. P-4. In any case, 
it would be a travesty of construc- 
tion to read into Ex, P-4 that the 
deponent was stabbed while sitting 
in the D. M. K. Sangham. Indeed, 
it was nobody’s case that he receiv- 
ed the fatal injury in the D. M. K. 
Sangam which in the site-plan, Ex. 
P-17, is shown to be a building or 
Ahata. 


16. This site-plan read with 
the statement of the witnesses, 
would show that the distance be- 
tween (Point No, 2), the first scene 
of occurrence where PW 3 was as- 
saulted and the chase of the deceas- 
ed commenced, and the place (Point 
No, 3) where the deceased was over- 
taken and stabbed, is hardly 45 or 
50 yards. The substance of the mat- 
bad was, as to who had stabbed the 
deceased. When the deponent was 
in severe bodily pain, and words 
were scarce, his natural impulse 
would be to tell the Magistrate, 
without wasting his breath on de- 
tails, as to who had stabbed him. 
The very brevity of the dying decla- 
ration, in the circumstances of the 
case, far from being a suspicious cir- 
‘teumstance, was an index of its þe- 
ing true and free from the taint of 
tutoring, The substratum of the dy- 
ing declaration was fully consistent 
with the ocular account given by the 
eye-witnesses, 





17. P. W. 3 was an injured 
witness. He was the victim at the 
first scene of occurrence on the road 
in front of the DMK Election office 
which adjoins DMK Sangam, He de- 
posed not only to his own beating by 
A-3 and A-5, but also’ about the 
running away of the deceased to- 
wards the south, chased by A-1, A-2 
and A-4, and followed by the” other 
accused. Of course, he did not see 
what happened thereafter to the de- 
ceased in Rama Nadar Vallai-street. 
The fact remains that his 


evidence 


ALR, 


furnished valuable corroboration with 
regard to the pursuit of the deceased 
by A-1, A-2 and A-4. 


18. The evidence of PWs 1, 9 
and 10, who had witnessed the stab- 
bing of the deceased by A-1, could 
not be rejected on the facile ground 
that they all belonged to the D. M.K. 
Party. As already noticed, it was the 
eve of the elections, Canvassing acti- 
vity must have been at its height. The 
presence of the witnesses therefore 
near about the place of occurrence 
was highly probable. < 

19. P. W. 1 was an election 
worker of the DMK candidate who 
was contesting the election. He testi- 
fied that he was going to the DMK 
Office, and was at the junction (Point 
No, 1 in the site-plan) of Davispuram 
Road and Rama Nadar Vallai Street 
from where he saw the pursuit of 
the deceased ‘and then his stabbing by 
A-1 (from a distance of about 25-26 
yards). He also claimed to be a wit- 


ness of the assault on PW 3, which 


had preceded the chase of the de- 
ceased and his stabbing. 


20. P. W. 9 was a resident of 
the very locality. His house is ad- 
jacent to the D. M. K. Sangam, He 
was pasting election posters in: fa- 
vour of DMK. candidate, at the en- 
trance of “Anna Udal Payirchi Nila- 
yam” which is situated in Rama 
Nadar Vellai Street on the eastern 
side of the water tap. Thus the wit- 
ness claimed to have seen the stab- 
bing of the deceased by A-1, from a 
very close distance, 


21, The place where the 
stabbing incident took place is very 
near to the house of P. W. 10. She 
was a natural and probable witness. 
Indeed, immediately after - the stab- 
bing, the victim was removed into 
her Ahata and it was there that his 
wound was bandaged, She had, no 
animus against the appellant. There 
was no ground to disbelieve her, 


22, The direct evidence of the 
eye-witnesses received assurance 
from the medical testimony regarding 
the nature of the stabbing weapon. 
The F.LR. was lodged almost spon- 
taneously within 20 minutes of the 
occurrence. The informant ‘had no 
time to.concoct a false story. The 
F. I. R. furnished valuable corrobo- 
ration. 
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: 23. For these reasons, we are 
satisfied that the 


High Court was 
right in holding that the evidence 
furnished by the dying declaration 


and the eye-witnesses was sufficient 
to establish beyond all manner of 
doubt that it ‘was the appellant, 
Jayaraj, who had stabbed the de- 
ceased with a bichchua in the man- 
ner alleged by the prosecution, 


24. The only question that 
remains to be considered is about 
the nature of the offence committed 
by him, The learned Judges of the 
High Court have held that the act of 
the accused fell under Clause 
‘Thirdly’ of Section 300, Penal Code 
and as such, the offence committed, 
was nothing short of murder, 


25. Mr. Krishnamurthi, ap- 
pearing for the appellant submits 
that in any event, the offence com- 
mitted by the appellant was culpable 
homicide not amounting to murder, 
falling under the Second Part of Sec- 
tion 304, Penal Code. ` Stress has 
been laid on the circumstance that 
the stabbing weapon was a mere 
bichchua (which we are: told is a 
small dagger like knife) and the in- 
jury was not caused either with the 
intention of causing death or with 
the intention of causing such bodily 
injury as was sufficient to cause 
death in the ordinary course of na- 
ture. It is maintained that, at the 
most, the accused had, while giving 
the stab blow, knowledge that his 
act was likely to cause death. Re- 
ference in this connection has been 
made to the evidence of the medical 
witness (P. W. 7) who stated in 
cross-examination that the injury 
was likely to cause death. It is 
further argued that the immediate 
eause of death could be improper 
treatment or mistreatment of the 
injury in the Hospital which result- 
ed in peritonitis and consequent 
death. 


26. Mr. Rangam, Counsel for 
the respondent, however, submits 
that the act of the appellant would 
be covered by Clause Firstly or 
failing that by Clause Thirdly of 
Section 300; Penal Code, In support 
of his contention he has referred to 
Virsa Singh v. State of Punjab, 1958 
SCR 1495 = (AIR 1958 SC 465) and 


Jayaraj v. State of Tamil Nadu 


(Sarkaria J.) [Prs, 23-28] S.C. 1523 


also to some decisions of Patna and 
Lahore High Courts. - 


27. There are certain features 
of this case which appear to have 
impelled the High Court to confine 
itself to Clause Thirdly of Sec. 300, 
Penal Code. These features are: 
There was no enmity between the 
appellant and the deceased. The oc- 
currence was a sudden affair, some- 
thing which has not been completely 
unravelled, might have sparked off 
this incident. Only one blow was 
given by the appellant with a small 
knife to the deceased who died more 
than nine days after the receipt of 
the injury in the Hospital. In these 
circumstances it had not been clear- 
ly established that the intention of 
the assailant was to cause death of 
the deceased. That is why the High 
Court did not apply Clause Firstly 
of Section 300, Penal Code, 


28. It is to be seen further 
whether the case would fall under 
Clause ‘Thirdly’ of Section 300, Pe- 
nal Code. This Clause came up for 
interpretation in the well known 
case of Virsa Singh v. State of Pun- 
jab, (AIR 1958 SC 465) (supra), In 
that case, the accused had thrust a 
spear into the abdomen of the de- 
ceased, As a result, the victim died 
on the following day. In the opin- 
ion of the Doctor, the injury was 
sufficient to cause death in the ordi- 
nary course of nature. The Sessions 
Judge found that the accused in- 
tended to cause grievous hurt only. 
In his opinion, however, the Third 
Clause -of Section 300, Penal Code 
applied. He accordingly convicted 
and sentenced the accused under Sec- 
tion 302, Penal Code, The High 
Court upheld the conviction. It was 
argued before this Court that the 
Third Clause of Section 300, did not 
apply as it was not proved that the 
accused intended to inflict a bodily 
injury ‘that was sufficient to cause 
death in the ordinary course of na- 
ture, as Section 300, Penal Code, 
Third Clause states: “If it is done 
with the intention of causing bodily 
injury to any person and the bodily 
injury intended to be inflicted is 
sufficient in the ordinary course of 
nature to cause death.’ Repelling 
the contention, this Court held that 
the prosecution must prove the fol- 
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lowing before it can bring a case 
under Section 300, Indian Penal Code 
Third clause. 

(1) It must establish, 
jectively, that a 
present; 

(2) The nature of the injury must 
be proved, these are purely objective 
investigations. 

- (3) It must be proved that there 
was an intention to inflict that par- 
ticular injury, that is to say, that it 
was not accidental or unintentional, 
or that. some other kind of injury 
was not intended. 

(4) It must be proved that the 
injury of the type just described 
made up of the three elements set 
out above was sufficient to cause 
death in the ordinary course of na- 
ture. This part of the enquiry is 
purely objective and inferential and 
has nothing to do with the intention 
of the offender. 


29. In the case before us, the 
4th element has not been objectively 
and clearly established. Although in 
the examination-in-chief, Dr, Poova- 
lingam, who conducted the autopsy 
stated that. the external injury on 
the abdomen which was linked with 
the internal grievous injury, was 
necessarily fatal, yet im  cross-exa- 
mination, he stated in unmistakable 
terms that this abdominal injury 
found on the deceased was only 
likely to cause death, No attempt 
was made in re-examination to get 
this apparent conflict reconciled. AS 
a matter of fact it was incumbent 
on the prosecution to question the 
medical witness specifically as to 
whether all or any of the injuries 
found on the deceased was suffici- 
ent to cause death in the ordinary 
course of nature. But this was not 
_ done, 


30. 


quite ob- 
bodily injury is 


Again this opinion of the 


Doctor was to be appraised in the. 


light of the circumstance that the 
death occurred nine or ten days 
after the receipt of the injury, and 
during this period he had been ope- 
rated upon in the Hospital, There is 
therefore no escape from the con- 
clusion that the prosecution had 
failed to prove beyond all manner 
of doubt that this injury on the ab- 
domen of the deceased, was suffici- 


‘positive mental 


AIR. 


ent to cause death in the ordinary 
course of nature. The act of the 
appellant: did not amount to murder, 
the nature of the offence committed 
would be culpable homicide “not 
amounting to murder. 


31. Here again, we have tof 
enquire further whether ‘the case 
would fall under the First or Second 
Part of Section 304, Penal Code. 


32. For this purpose we. have 
to go to Section 299 which defines 
“eulpable homicide.” This offence 
consists “in the doing of an act— 

(a) with the intention of causing 
death, or 

(b) with the intention of causing 
such bodily injury as is likely to 
cause death, or — . 

(c) with. the knowledge that the 
act is likely to cause death.” 

i 33. As was pointed out by 
this Court in Anda v. State of Rajas- 
than,. AIR 1966 SC 148 “intent” and 
“knowledge” in the ingredients of 
Section 299 postulate the existence of 

attitude and this 
mental condition is the special mens 
rea necessary for the offence. The 
guilty: intention in the first two 
conditions contemplates the intended 
death of the person harmed or the 
intentional causing of an injury like- 
ly to cause his death. The knowledge 
in the third condition contemplates 
knowledge of the likelihood of the 
death of the person. l 


34. The first clause of Section 
300 reproduces the first part of Sec- 
tion 299. Therefore, ordinarily if 
the case comes within Clause (a) of 
Section 299, it would amount to mur- 
der. However, if one of the special 
exceptions in Section 300 applies, the 
offence would be culpable homicide 
not amounting to murder, Such is 
not- the case before us. 


35. If the act of the accused 
falls under Clause (b) of Section 299, 
that is to say, if the intended bodily 
injury is likely to cause death as 
distinguished from one which is suf- 
ficient to cause death in the ordinary 
course of nature, Clause Thirdly of 
Section 300 would not apply. Exact- 
ly this is the situation in ‘the present 
case. The offence committed by the 
appellant would therefore fall under 
the First Part of Section 304, Penal 
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Code, Accordingly, we partly allow 
this appeal, alter the conviction of 
the appellant from one under Sec- 
tion 302 to that under Section 304, 
Part I, Penal Code and reduce his 
sentence to 8 years 
sonment. ' . 
Appeal partly allowed. 


a 


AIR 1976 SUPREME COURT 1525 - 


(From: Govt. of India Ministry of 
Steel, Mines and Metals (Depart- 
ment of Mines and Metals) New 
Delhi)* i 

P. N. BHAGWATI, A. C. GUPTA 

AND S. MURTAZA FAZL ALI, JJ. 

Kays Concern, Appellants v. 
Union of India and others, Respon- 
dents. 

Civil Appeal No. 1633 of 
D/- 6-4-1976. 

(A) Constitution of India, Article 
136 — Appeal against order of Cen- 
tral Government rejecting revision 
under Section 54 of Mineral. Conces- 
sion Rules — Non-application of 
mind on part of Central Government 
to a very material circumstance 
even though brought to its notice 
prior to disposal of revision — Order 
of Central Government, held suffered 
from a patent error and it must be 
quashed — Case remanded for fresh 
determination, (Mineral Concession 
Rules (1960), Rule 54). (Para 3) 


M/s. S. K. Mehta and K. R. 
Nagaraja, Advocates, for Appellants; 
M/s. S. P, Nayar and Girish Chandra, 
Advocates, (for No. 1) and. M/s. U. P. 
Singh and Shambhu Nath Jha, Ad- 
vocates, (for No, 2), for Respondents. 


Judgment of- the Court was de- 
livered by 


P. N. BHAGWATI, J.:— This ap- 
peal can be disposed of on a very 
narrow point and we will, therefore, 
set out only so much of the facts 
giving rise to the appeal as bear on 
this -point and omit what is unneces- 
sary. 


1968, 





*(No, M. V. 1 (141) of 1967, D/- 


- 2-12-1967, Govt. of India Ministry 
of Steel, Mines and Metals, at 
New Delhi). 


DT/DT/B291/76/SSG 


rigorous impri- - 
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- R Since 23rd December, 1959 
the appellants had a sub-lease from 
the Receiver in Suit No. 203 of 1905 
for extracting phosphate from an area 
of 400 hectares situate in Singhbhum, 
District in the State of Bihar. This 
sub-lease, according to the State of 
Bihar, came to an end from ist 
September, 1964 and the appellants, 
therefore, made an application to 
the State of Bihar on 22nd/24th 
March, 1965 for a grant -of fresh 
mining lease for extraction of apatite 
and phosphate from the same area 
under Rule 22 of the Mineral Con- 
cession Rules, 1960 made by the 
Central Government under Section 
13 of the Mines and Minerals (Regu- 
lation and Development) Act, 1957. 
The State Government failed to dis- 
pose of the application within a pe- 
riod of nine months from the date of 
its receipt and hence under R. 24 (3) 
of the Mineral Concession Rules, 
1960 the application was deemed to 
have been refused by the State Gov- 
ernment. The appellants preferred a 
revision application to the Central 
Government on 16th February, 1966 
against the deemed refusal of their 
application under Rule 54 of the 
Mineral Concession Rules, 1960, The 
Central Government disposed of the 


- revision application by an order dated 


31st December, 1966 directing the 
State Government to consider the 
application of the appellants and to 
decide it on merits. The State Gov- 
ernment thereafter by an order dated 
9th February, 1967 rejected the ap- 
plication of the appellants on the 
ground that the State Government 
had already taken a decision not to 
grant lease for phosphate ore to any 
individual or private party as it had 
decided “to work this mineral in the 
public sector.” The appellants again 


filed g revision application to the 
Central Government against the 
order of the State Government re- 
jJecting their application, The Cen- 


tral Government invited comments of 
the State Government on the revi- 

sion application and on the comments 
submitted by the State Government, 
the. appellants were given an oppor- 
tunity to submit their cross-com- 
ments which they did on 8th August, . 
1967, Whilst the revision applica- 
tion was pending, the appellants read 
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an advertisement in the issue of 
Statesman dated 13th September, 
1967 to the following effect: 


“Government of Bihar 
Department of Mines and Geology, 
Patna. 

Mining and beneficiation of low 

grade apatite of Singhbhum. 

A reserve of a little over 1 mil- 
lion tonnes of low grade Apatite 
Mineral with average 16 per cent 
P. O.. has been proved in a belt 
consisting of several mouzas in the 
Singhbhum District of Bihar, The 
representative bulk samples of the 
minerals have laboratory Jamshedpur, 
(sic) and it has been found that the 
mineral can be suitably upgraded by 
beneficiation to yield Apatite con- 
centrate with 36% to 40% P. O, 
suitable for use as raw material for 
the manufacture of Phosphatic ferti- 
liser. Report of economic feasibility 
studies available. The State Gov- 
ernment may consider giving tax 
holidays for a fixed period and also 
may guarantee the safety of the in- 
vestment interested parties capable of 
making investment to the tune of 40 
to 50 lakhs in undertaking to above 
project may obtain further particu- 
lars from the Mines Commissioner, 


Department of Mines and Geology,- 


Government of Bihar, Patna. 
Sd/- K. Abraham, 
Commissioner of Mines and Geology.” 


The. appellant immediately address- 
ed a communication dated 26th Sep- 
tember, 1967 to the Central Govern- 
ment enclosing a copy of the adver- 
tisement and pointing out that it was 
clear from the advertisement that 
the State Government has abandoned 
the idea of working apatite and phos- 
phate jin the public sector and that 
the ground for rejecting the applica- 
tion of the appellants for mining 
lease no longer existed, The Central 
Government, however, by an order 
dated 2nd December, 1967 rejected 
the revision application stating that: 


Central Government 
have come to conclusion that as the 
State Government are anxious to do 
phosphate mining for their own fer- 
tilizer factory in publie sector, there 
is no valid ground for interfering 
with the decision of the State Gov- 
ernment rejecting your application 


ALR. 


for grant .of mining lease for apatite 


and phosphate in Singhbhum dis- 
trict.” 


The appellants thereupon preferred 
the present appeal against the order 
of the Central Government with 
special leave obtained . from this 
Court, 


3. It is apparent from the 
order of the Central Government 
dated 2nd December, 1967 that the 
Central Government rejected the revi- 
sion application of the. appellants on 
the ground that the State Govern- 
ment was anxious to do phosphate 
mining for its own fertilizer factory 
in the public sector, This was un- 


_doubtedly the original ground put 


forward by the State Government 
for rejecting the application of the 
appellants for mining lease. But it 
does appear prima facie from the 
advertisement in the issue of the 
Statesman dated 13th - September, 
1967 that the proposal of the State 
Government to mine apatite and 
phosphate. for its own fertilizer fac- 
tory in the public sector was aban- 
doned and the State Government 
was prepared to give mining lease to 
a party which was prepared to 
undertake a project of setting up a 
Plant for beneficiation ofthis mineral 
so as to make it suitable for use as 
raw material for the manufacture of 
phosphatic fertilizer. The appellants 
brought this advertisement -to the 
notice of the Central Govt, by their 
representation dated 26th September, 
1967 and this was done before the 
revision application was disposed of 
by the Central Government. Even 
so, the Central Government failed to 
take into consideration this adver- 
tisement which appeared to indicate 
a change in the stand of the State 
Government and made its order 
dated 2nd December, 1967 in com- 
plete disregard of it. The order of 
the Central Government dated 2nd 
December, 1967 clearly shows that 
the Central Government failed to 
apply its mind to this advertisement 
though it was brought to its notice 
in time and proceeded to dispose of | 
the revision application as if no 
such advertisement had been issued 
by the State Government. The Cen- 
tral Government did not even care 
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to invite the comments of the State 
Government in regard to the adver- 
tisement and ignored it altogether in 
making its order rejecting the revi- 
sion application. This was clear 
non-application of mind on the part 
of the Central Government to a very 
material circumstance which was 
brought to its notice before it dis- 
posed of the revision application. The 
order of the Central Government, 
therefore, suffers from a patent er- 
ror and it must be quashed and set 
aside and the matter must go back 
to the Central Government for fresh 
determination. ; 

4. We accordingly set aside 
the order dated 2nd December, 1967 
passed by the Central Government 
and remand the case to the Central 
Government with a direction to dis- 
pose of the revision application, 
after taking into account the entire 
material before it, including the ad- 
vertisement given by the State Gov- 
ernment in the issue of Statesman 
dated 13th September, 1967 and giv- 
ing an opportunity to the State 
Government to offer its comments 
in regard to this advertisement and 
a further opportunity to the appel- 
lants to make their submissions on 
the comments, if any, offered by the 
State Government, The State of 
Bihar will pay the costs of the ap- 
peal to the appellants. . 

Appeal allowed and case 
remanded. 





AIR 1976 SUPREME COURT 1527 
(From Kerala: ILR (1974) 2 Ker 
690) 


Y. V. CHANDRACHUD, V. R. 
KRISHNA IYER AND N. L. 
UNTWALIA, JJ. 


M/s. South India Coir Mills 
Poockakkal, Appellant v. The Addi- 
tional Collector of Customs and 
Central: Excise and another, Respon- 
dents. `, Md eh Meta ET fot 

Civil Appeal No, .2440f 1976, D/- 
25-3-1976. : os 

(A) Foreign Exchange Regulation 
Act (1947) (as amended by Act 40 
of 1969), Sections 12. (1) and 23-A — 


Notification under Section 12 (1) pro- 


DT/DT/B79/76/LGC: 


‘imposed under Section 11 


Addl, Collector, Customs S.C. 1527 


hibiting export of goods to certain 
places unless certain conditions were 
fulfilled — Applicability of . Customs 
Act — Violation of Section 12 (1) — 
Confiscation of goods under Sec. 113 
(d) of Customs Act and imposition of 
penalty under Sec, 114 — (Foreign 
Exchange Regulation Rules (1952), 
Rules 3 and 7) (Customs Act 
(1962), Sections 11, 113 (d) and 114). 


By virtue of Section 23A of the 
Foreign Exchange Regulaticn Act the 
prohibition imposed under Section 12 
(1) of that Act becomes a prohibition 
of the 
Customs Act, And if the goods were 
attempted to be exported contrary 
to the said: prohibition the goods be- 
came liable to confiscation under 
Section 113 (d) of the Customs Act. 
Consequently the person attempting 


to export the goods also became 
liable to pay penalty under Section 
114. (Para 5) 


Apart from the furnishing of the 
declaration containing the true state- 
ments in all material particulars the 
exporter under the amended Section 
12 (1) is also required to affirm in 
the said declaration, i.e. in the docu- 
ment or the paper containing the 
declaration, that the full export 
value of the goods will within the 
prescribed period be paid in the 
prescribed manner, (Para 5) 


_ The appellant firm is a dealer in 
coir yarn and exports the said com- 
modity to foreign buyers also. The 
Central Govt. had published a notifi- 
cation under S. 12 (1) of the Foreign 
Exchange Regulation Act prohi- 
biting the export of coir yarn from 
India to certain places including Italy 
unless certain conditions were. fulfill- 
ed. The exporter was therefore re- 
quired to comply with the require- 
ment of the said provision of law 
and file a declaration in G. R. 1 
Form prescribed under R. 3 of the 
Foreign'' Exchange Regulation” Rules 
(1952). He was required to furnish 
a declaration in the form which 
must be true in all material particu- 
lars.including the amount represent- 
ing the fullexport value of the goods 
or the expected export value of the 
goods, . He was also required to af- 
firm in the said declaration that the 
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full export value of the goods will 
within the prescribed period be paid 
in the prescribed manner. On 24-3- 
71 a shipping bill was filed on be- 
half of the firm for the export | of 
certain bales of coir yarn to a port 
in Italy. The consignee’s name in 
the shipping bill was shown as M/s. 
Ferolektro, Sarajvo, Yugoslavia, The 
invoice and G. R, 1 Form were 
drawn up by the firm on rupee 
terms. The destination of the goods 
was a port in Italy andin the decla- 
ration the form stated that the pay- 
ment was to be received in India in 
Indian rupees. According 
Customs Authorities such a discre- 
pancy in the bill was against the 
provisions of Section 50 of the Cus- 
toms Act, that the manner of pay- 
ment for the goods sought to be ex- 
ported was contrary Rule 7 of the 
Rules, that misdeclaration or untrue 
declaration in the shipping bill and 
G. R. 1 Form was prima facie, not 
true in material particulars and 
violated Section 12 (1) and that in 
view of Section 11 of the Customs 
Act, the violation attracted the con- 
fiscation of the goods under Sec. 113 
(d) and imposition of penalty under 
Section 114 of the said Act, The 
Additional Collector of Customs con- 
fiscated the goods, giving an option 
to the firm to redeem them on pay- 
ment of Rs. 5,000/- in lieu thereof. A 
penalty of Rs, 25.000/- was imposed 
under Section 114 of the Customs 
Act. : bs 


Held that. the appellant firm had 
attempted to export goods in viola- 
tion of the restrictions imposed under 
Section 12 (1). Although the state- 
ment in the declaration that the 
value of the goods mentioned in 
column 4 was to be received in India 
in Indian rupees for the export of 
goods to Italy was not ` untrue al- 


though it was against the mode 
prescribed under Rule 7. the affir- 
mation, if made, would have been 
either false or contrary to the re- 
quirement of the law. If in the af- 
firmation the firm had stated that 


for the value of the goods exported 
to Italy it was to receive the pay- 
‘ ment in -Indian rupees through the 
Chartered Bank Ltd. Cochin as per 
the declaration, then the affirmation 
would have violated Section 12 (1) as 


v. Addl, Collector, Customs . 


to the- 


A.I. R. 


it would not have been an affirma- 
tion stating that the export value 
would be paid in the prescribed 
manner, Absence of affirmation in 
the declaration furnished by the 
firm is tantamount to failure on the 
part of the firm to comply with the 
requirement of the law engrafted in 
Section 12 (1). (Paras 10, 11) 
In cases of economic offences and 
especially in relation to the law of 
Foreign Exchange no leniency in the 
quantum of punishment is warrant- 
ed. However. since the law engraft- 
ed in the amended Section 12 (1) 
was not very clear either to the 
Customs Authorities or to the High 
Court resulting in the recording of 
the findings against the petitioner on 
the wrong basis, although not af- 
fecting the substance of the view 
that the appellant had violated Sec- 
tion 12 (1) the Supreme Court 
thought it fit to reduce the quantum 
of penalty by Rs. 10,000/-. 
(Para 12) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1597 = (1969) 2 SCR 
727 i 5 


Mr. M. N. Phadke Sr. Advo- 
cate, (M/s. S. K. Mehta, K. R. Naga- 
raja and P, N, Puri, Advocates with 
him), for Appellant; Mr. G. L. Sanghi 
Sr. Advocate, (Mr. Girish Chandra, 
Advocate with him), for No. 1 and 
Mr. D. N. Misra, Advocate, for M/s. 
J. B. Dadachanji and Co., for No. 2, 
for Respondents. 


Judgment of the Court was de- 
livered by 

UNTWALIA, J.:— In this appeal 
by special leave an important ques- 
tion of law falls for our determina- 
tion, It concerns the interpretation 
of Section 12 (1) of the Foreign Ex- 
change Regulation Act, 1947, Central 
Act 7 of 1947 as it stood amended 
at the relevant time by Act 40 of 
1969. 

2. The appellant is a firm, one 
of the partners or proprietors of 
which is Shri T. K. Seethy. It isa 
dealer in Coir Yarn and exports the 
said commodity to foreign buyers 
also. On March 24, 1971 a shipping 
bill was filed on behalf of the ap- 


: pellant for the export of 150 bales 
in 


of Coir yarn to Trieste a 
Italy. 


port 
The consignee’s name in the 
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shipping bill was shown as M/s. 
Ferolektro, Sarajavo, Yugoslavia, 


Indisputably the Central Government 
had published a notification in the 
official gazette under Section 12 (1) 
of the Foreign Exchange Regulation 
Act prohibiting the export of coir 
yarn from India to certain place: 
specified in the notification including 
Italy unless certain conditions 
were fulfilled. The exporter 
was, therefore. required to comply 
with the requirement of the said 
provision of law and file a declara- 
tion in the prescribed form. The re- 
levant prescribed form in the Foreign 
Exchange Regulation Rules, 1952 — 
hereinafter referred to as the Rules 
— framed under Section 27 of the 
Act of 1947 was Form G., R. 1. The 
Invoice and G. R. 1 Form were 
drawn up by the appellant on rupee 
terms in accordance with the con- 
tract dated 1-3-1971 which it claim- 
ed to have had with M/s, Ferolektro, 
Sarajavo, Yugoslavia, The Customs 
Authority found that the goods were 
attempted to be exported to Italy 
while payment according to the form, 
was to be received in rupees. So 
the appellant was asked to explain 
the discrepancy in the declaration. A 
request was made on behalf of the 
appellant to amend the Invoice and 
G. R. I showing payment in Sterl- 
ing, It was not allowed to do so. 
On April 20, 1971 the premises of 
the appellant firm and the house of 
its owner were simultaneously 
searched and certain documents in- 
cluding some letters exchanged be- 
tween the appellant and some foreign 
firms of Italy were seized, It 
peared to the Assistant Collector of 
Customs, Customs House, Cochin 
that the goods in question were be- 
ing bought by M/s. Tobia Giscomini. 
Italy while the buyer shown in the 
shipping document was M/s, Fero- 
lektro, Sarajavo, Yugoslavia. Such a 
discrepancy in the bill was against 
the provisions of Section 50 of the 
Customs Act. 1962 — Central Act 52 
of 1962. The Assistant Collector 
further found that in the declaration 
furnished by the appellant in ac- 


cordance with Section 12 (1) of ` the. 


Foreign Exchange Regulation Act the 
manner of payment for the goods 
sought to be exported was contrary 


ap-- 
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to Rule 7 of the Rules. The mis- 
declaration or untrue declaration 
made by the appellant in. the ship- 
ping bill and G. R. 1 Form was, 
prima facie, not true in material par- 
ticulars and violated Section 12 (1) 
of the Foreign Exchange - Regulation 
Act, In view of the 11th section in 
the Customs Act, the violation at- 
tracted the confiscation of the goods 
under Section 113 (d) and imposition 
of penalty under Section 114 of the 
said Act. A show-cause notice dated 
May 19, 1971 was issued by the As- 
sistant Collector to the appellant. 
The. appellant filed a long reply to 
the show cause notice, The Addi- 
tional Collector of Customs by his 
order dated July 6, 1971 held: 

“By declaring the buyer’s name 

as FERDELETRO YUGOSLAVIA 
and the port of discharge and 
country of final destination as 
‘Trieste’ and Italy respectively in the 
shipping bill and the mode of pay- 
ment as in rupees in the shipping 
bill as well as in the G. R. 1 Form, 
the exporters have misdeclared the 
material particulars regarding the 
prescribed manner of payment and 
have thus clearly contravened the 
provisions of Section 12 (1) of the 
F. E. R.A, read with Section 11 of 
the Customs Act. The goods are, 
therefore, liable for confiscation 
under Section 113 (d) and 113 (i) of 
the Customs Act and the exporters 
are liable. for penalty under Sec, 114 
of the Customs Act.” 
He accordingly confiscated the goods, 
giving an option to the appellant to 
redeem them on payment of Rupees 
5,000/~ in lieu thereof, A penalty of 
Rs. 25,000/- was imposed under Sec- 
tion 114 of the Customs Act. 


3. The appellant filed a writ 
petition in the Kerala High Court 
to challenge the order of the Addi- 
tional Collector. It had exercised 
its option of getting the goods re- 
leased on paymentof Rs. 5,000/-. The 
fine of Rs. 25,000/- was also paid. A 
learned single Judge of the High 
Court took the view that there was 
no violation of Section 12 (1) of the 
Regulation Act 
and quashed the order of the Addi- 
tional Collector. 

4. -The- Customs Authority 
took the matter in appeal before the 
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High Court. A Bench of the High 
Court has allowed the appeal and 
upheld the order of the Additional 
Collector, Hence this appeal was 
filed after obtaining special leave of 
this Court. 


5. Section 23A of the Foreign 
Exchange Regulation Act provides, 
inter alia, that the restrictions im- 
posed by or under sub-section (1) of 
Section 12 shall be deemed to have 
been imposed under Section 11 of 
the Customs Act and all the provi- 
sions of that Act shall have the ef- 
fect accordingly, Section 11 of the 
Customs Act empowers the Central 
Government to prohibit either abso- 
lutely or subject to such conditions 
as may be specified in a notification 
the import or export of goods of 
any specified description, Section 
113 says: 

“The following export 
shall be liable to confiscation— 


goods 


eocoso cossos vesovo ‘secece evvcce 


(d) any goods attempted to be 
exported or brought within the 
limits of any customs area for the 
purpose of being exported, contrary 
to any prohibition imposed by or 
under this Act or any other law 
for the time being in force;” 

By virtue of Section 23A of the 
Foreign Exchange Regulation Act the 
prohibition imposed under Sec, 12 (1) 
of that Act becomes a prohibition 
imposed under Section 11 of the Cus- 
toms Act, And if the goods were 
attempted to be exported contrary to 
the said prohibition the goods be- 
came liable to confiscation under 
Section 113 (d) of the Customs Act. 
Consequently the person attempting 
to export the goods also became li- 
able to pay penalty under Section 
114. There has been no difficulty 
in correct appreciation of the law so 
far either by the Customs 
Authority or the High Court. A 
good deal of difficulty and confusion 
however cropped up in the interpre- 
tation of Section 12 (1) of the Foreign 
Exchange Regulation Act.: Sub-sec- 
tion (1) of Section 12 as it stood 
prior to. the amendment brought 
about by Act 40 of 1969 read as 
follows: . . 


` The Central.. Government may, 
bý notification in the Official Gazette, 


A.I. R. 


prohibit the taking or sending out 
by land, sea or air (hereinafter ‘in 
this section referred to as export) of 
any goods or class of goods speci- 
fied in the notification from India 
directly or indirectly to any place 
so specified unless a declaration sup- 
ported by such evidence as may be 
prescribed or so specified, is furnish- 
ed by the exporter to the prescribed 
authority that the amount repre- 
senting the full export value of the 
goods has been, or will within the 
prescribed period be, paid in the 
prescribed manner,” 


In Union of India v. Shree Ram 
Durga Prasad (P) Ltd., (1969) 2 SCR 
727 = (AIR 1970 SC 1597), Hegde, 
J. speaking for himself and Bachawat, 
J. gave a narrow interpretation to 
S. 12(1) as it stoodthen, Sikri J., as 
he then was, in his dissenting judg- 
ment said: . 


sI have to construe an Act 
which was enacted in the interest of 
the ‘national economy. A deliberate 
large-scale contravention of its pro- 
visions would affect the interests of 
every man, woman and child in the 
country. .Such an Act, I apprehend, 
should be construed so as to . make 


‘it workable; it should, however, re- 


ceive a fair construction, doing no 
violence to the language employed 
by the Legislature: It was said 
that if two constructions are possible 
the one that is in favour of the sub- 
ject should be accepted. It is not 
necessary to pronounce on this pro- 
position for I have come to the con- 
clusion that there is one true con- 
struction of Section 12 (1). But I 
should not be taken to be assenting 
to this proposition in so far as it is 
applicable to an enactment: like the 
Exchange Act, for no subject has a 
right to sabotage the national eco- 
nomy.” : 


Section `12 (1) was, thereafter, 
amended by Act’ 40 of 1969. ‘It then 
read as follows: - fg 8 


“The.. Central Government may, 
by notification in the Official 
Gazette, prohibit the -taking or send- 
ing out by land, sea or. air (here- 
after in this ‘section referred to as 
export) of ‘all goods or of 
any goods or class ‘of: goods 
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specified in the notification. from 
India directly or indirectly -to any 
place as specified unless the exporter 
furnishes to the prescribed authority 
a declaration in the prescribed 
form supported by such evidence as 
may be prescribed or so specified 
and true in all material particulars 
which, among others, shall include 
the amount representing— ` 

(i) the full export value of. the 
goods; or 

(ii) if the full export value of 
the goods is not ascertainable at 
the time of export, the value which 
the exporter, having regard to the 
prevailing market conditions, expects 
to receive on the sale of the goods 
in the course of international trade, 
and affirms in the said declaration 
that the full export value of the 
goods (whether ascertainable at the 
time of export or not) has been, .or 
will within the prescribed period be, 
paid in the prescribed manner.” 
Under the changed law the Exporter 
was required to furnish a declaration 
in the prescribed form which must 
be true in all material particulars 
including the amount representing 
‘the full. export value of the goods 
or the expected export value of the 
goods, Apart from the furnishing of 
the declaration containing the true 
statements in all material particu- 
lars the exporter under the amend- 
ed Section 12 (1) of the Foreign Ex- 
change Regulation Act was also re- 
quired to affirm in the said declara- 
tion, ie. in the document or the 
paper containing the declaration, that 
the full export value of. the goods 
will within the prescribed period be 
paid in the prescribed manner. The 
affirmation under the last part of 
Section 12 (1) is not required to be in 
any prescribed form, Therefore, in 
the form prescribed for the declara- 
tion no form of affirmation has peen 
specified. 


6. Broadly speaking Section 
12 (1) consists of 3 parts (1) issuance 
of a notification by the Central Gov- 
ernment prohibiting the export of 
certain goods to any place specified 
in the notification; (2) the prohibition 
is relaxed and export ig permitted 
when the exporter furnishes a decla- 
ration and (3) when he affirms in 
the said declaration- that the pay- 
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ment will be in the prescribed man- 
ner, Until and unless the exporter 
affirms that the payment would be 
in the prescribed manner, he can- 
not be allowed to export the goods. 
This is for the purpose of conserving 
and preserving the foreign exchange 
‘as that by a subterfuge no person 
may be able to harm the national 
economy by exporting the goods 
without such affirmation. 


7. In the instant case on the 
findings of fact recorded by the Ad- 
ditional Collector which were ac- 
cepted to be correct by the High 
Court, both by the single Judge and 
the Division Bench, the stress seems 
to have been laid on the alleged 
violation of the requirement of giv- 
ing true material particulars in the 
declaration, And that enabled Mr. 
M. N. Phadke to strenuously attack 
the decision of the High Court in 
appeal, Counsel submitted that what- 


ever the appellant had stated in the 


declaration was all true and nothing 
-but true. It may well be, he sub- 
mitted, that it violated certain provi- 
sions of the Customs Act or the 
Foreign Exchange ` Regulation Act. 
But surely the material particulars 
furnished by the appellant in its de- 
claration not being untrue in any 
respect, there was no infraction of 
Section 12 (1) of the Foreign Ex- 
change Regulation Act, The argu- 
ment as presented had substance and 
force but did not merit acceptance 


on close scrutiny. 


8. The declaration of the 
buyer’s name even if wrong in the 
shipping bill and invoice did not at- 
tract the provisions of Section 12 (1) 
of the Foreign Exchange Regulation 
Act. In the form prescribed under 
Rule 3 of the Rules (G, R. 1 being 
one such form) the buyer’s name was 
not to be inserted. It was not given 
in the declaration furnished by the 
appellant in that form. But the 
finding of the Additional Collector is 
that the destination of the goods was 
Trieste in Italy and in the declara- 
tion furnished in form G. R. 1 the 
appellant had stated that the pay- 
ment was to be received in India in 
Indian rupees and this statement was 
untrue as being against the prescrib- 
ed manner, 
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9. It is to be noticed that 
under Section ‘12(1) as it stood prior 
to the amendment by Act 40 of 1969 
the declaration had to contain a 
statement that the amount represent- 
ing the full export value ` of the 
goods will be paid in the prescribed 
manner, But-now this is not to be 
a part of the declaration but has to 
be separately affirmed although in 
the declaration itself. The learned 
single Judge noticed in his judgment 
that Section 12 (1) (ii) will not apply 
and the obligation of the exporter 
was: i 

"Ya) to furnish to-the prescribed 
authority a declaration in the pres- 
cribed form supported by such evi- 
dence as may be prescribed: 


(b) which declaration must be 
true in all material particulars and 
that among others shall include ‘the 
amount representing the full export 
value of the goods’ and 


(c)-he must affirm in the said 
declaration thatthe full export value 
of the goods will, within the pres- 
cribed period, be paid in the pres- 
cribed manner.” 

Stating that “There is no case that 
there is no affirmation in the de- 

claration” the single Judge held that 
` Section 12 (1) was. not violated. The 
Division Bench, however, noted the 
fact that the declaration furnished 
by the appellant: “did not contain 
an affirmation as required by the 
last portion of. the said sub-section.” 
Yet because of the mode of pay- 
ment mentioned in the declaration 


being contrary to Rule 7 of the 
Rules the Division Bench upheld 
the view of the Additional Collec- 


tor that the appellant “had misde- 
clared the material particulars and 
attempted to export the goods in 
question in contravention of the pro- 
hibition contained in Section 12 (1) 
of the Act.” On the facts and in 
the circumstances of this case we 
are constrained to hold that even 
after the statement in column 2 of 
Form G., R. 1 that the country of 
destination of goods was Italy the 
statement in column 5 that the pay- 
ment was to be received in India in 
Indian Rupees was not untrue, The 
appellant had managed or manouver- 
ed to get the payment through the 
firm of Yugoslavia in Indian Rupees. 


A.I. R. 
The statement, therefore, was not 
untrue although it was against the 


mode prescribed under Rule 7 of 
the Rules. But here comes in the 
importance of the affirmation in the 
declaration. 

19. Rule 7 of the_Rules says: 

“The amount representing the 
full value of goods exported to the 
countries specified in the Second 
Schedule shall be paid ‘through an 
authorised dealer and unless other- 
wise authorised by the Reserve 
Bank, shall be paid in -the manner 
specified in the said Schedule.” 
In the Second Schedule Italy occurs 
in Group A — “Convertible Account 
Countries.” In that case the approv~ 
ed methods of payment are: 

*“(a) Currency of any coun in 
this sub-group. 

(b) Sterling from an ‘External 
Account’, as defined under the U. K. 
Exchange Control Regulations, 

(c) Rupees from the account of 
a bank in any country in the Con- 
vertible Account: group.” 


Yugoslavia in the Second Schedule 
finds place in Group B “Bilateral Ac- 
count. countries” where the approved 
method of payment is “Rupees from 
the account of a bank in the country 
of import.” ` i 


11. ‘In the present case the 
absence of affirmation had its -own 
significance, It was difficult, almost 
impossible, for the appellant to af- 
firm that the full export value of 
the goods was to be paid in one of 
the three modes prescribed in the 
Second Schedule to the Rules for 
the export of the goods to Italy. We 
are, therefore, of the opinion that 
although the statement in the decla- 
ration that the value of the goods 
mentioned in column 4 at Rupees 
63,301.50 was to be received in 
India in Indian rupees for the ex- 
port of goods to Italy was not un- 
true, the affirmation, if made, would 
have been either false or contrary to 
the requirement of the law. If in 
the affirmation the appellant had 
stated that for the value of thej- 
goods exported to Italy it was to re- 


‘ceive the payment in Indian rupees 


through the Chartered Bank Ltd. Co- 
chin as per the declaration, then the 
affirmation would have violated Sec- 
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tion 12 (1) as it would not have been 
on affirmation stating that the ex- 
port value woùld be’ paid in the pres: 
cribed manner. © Absence of :affirmä- 
tion in the declaration furnished . by 
the appellant is ‘tantamount to fail- 
ure on the part of the appellant to 
comply with ‘the requirement of the 
law engrafted: in Section 12 (1) of 
the Foreign Exchange Regulation Act. 
That being so, the decision of the 
Division “Bench of the High Court 
that the appellant had attempted to 
export goods in violation of the res- 
trictions imposed under Section 12 
(1) of the Foreign Exchange Regula- 
tion Act is fit to be upheld, but on 
a different basis. 

12.. In cases of economic of- 
fences and specially in- relation to 
the law of Foreign Exchange no 
leniency in the quantum of punish- 
ment is warranted, But on the facts 
and in the circumstances of this case 
we feel persuaded to reduce the 
amount of penalty imposed upon the 
appellant from Rs. 25,000/- ` to 
Rs, 15,000/-. The direction as to 
the payment of Rs. 5 ,000/- in lieu of 
confiscation of the- goods is upheld. 
Since the law engrafted in the 
amended Section 12 (1) of the Fore- 
ign Exchange Regulation Act was 
not very clear either to the Custom 
Authorities or to the High Court re- 
sulting in the-recording of the find- 
ings against the petitioner on a 
wrong basis, although not affecting 
the substance of the view that the 
appellant had violated Section 12 .(1) 
of the Foreign Exchange Regulation 
Act, we have thought it fit to re- 
duce the quantum of penalty by 
Rs. 10,000/-. 


13. Before we part with this 
case we may just mention that now 
the Foreign Exchange Regulation Act 
in force is an Act of 1973 — Central 
Act 46 of 1973. Section 18 (1) (a) is 
almost the same as Section 12 D of 
the Act of 1947. 

14. In the result the ima 
is dismissed but subject to the modi- 
fication in the quantum of penalty 
imposed under Section 114 of the 
Customs Act 1962. In the circum- 
stances we shall make no order as 
to costs in this Court. 

Order accordingly. 
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- A, Damodaran v. State of Kerala 


. pellants v, State 


DT/DT/B23/76/SSG__ 


S. C. 1533 


AIR 1976 SUPREME COURT 1533 

; _ (From: Kerala)* : 

A, N. RAY C. J., M. H. BEG AND 
JASWANT SINGH, JJ. `; 

A, Damodaran and another, Ap- 
of. Kerala - ànd 
others, Respondents.. ` 
~ Civil- Appeal No. 1464 of 1971, 
-D/- 23-3-1976. . 

(A) (Kerala) Abkari Act a` of 
1077), Section. 28 — Recovery. ` of 
amount due — Agreement in accord- 
ance with Art. 299 of Constitution, 
if a condition precedent — ` Grantee 
under Section 28 — Status of 
(Constitution of India, Art, 299), 
. . The liability to. satisfy. the dues 
arising out.of a bid is enforceable 
under S, 28 quite apart from . any 
contractual liability. Statutory du- 
ties and liabilities may be enforced 
in accordance with’ statutory provi- 
sions, Equitable obligations may also 
arise and be enforced by decrees of 
Courts quite apart from the require- 


ments of Article 299 of the Constitu- 
‘It is not a condition precedent _ 
_to recovery of an amount due 


tion, 
and 
recoverable that it should be due 
under a formally drawn up and 
executed contract. ILR (1969) 2 Ker 


71 and ILR (1969).2 Ker 95, Ap- 
proved. Case law discussed, Writ 
‘Appeal No, 126 of 1971, D/- 18-3- 
1971 (Ker), Affirmed, (Paras' 7, 8, 9) 


Section 28. contemplates the sta- 
tutory status of a “grantee” even be- 
fore he becomes entitled, as of 
right, to exercise of privileges of a 
grantee on the receipt of a licence. 
What is noticeable is. that even be- 
fore he receives his license he is des- 
cribed as a “grantee”, Grantees 
under S. 28 are those who have re- 
ceived the privilege and not neces- 
sarily only those who have received 
the written contracts and licenses. 

(Para 11) 
Cases Referred: Chronological Paras 
ILR (1969) 2 Ker 71 = 1969 Ker LJ 

289 7, 12 

ar Ba 2 Ker 95 = 1969 Ker ae 


AIR "1968 sc 1218 = (1968) 3 SCR 
_ 214 8, 12 


*(Writ Appeal No, 126 of 1971, 
18-3-1971—-Ker.) © 
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AIR 1967 SC 203 =-(1966) 3 SCR 
919 i 12 


er ages SC 1685 = (1964) 3.-SCR 
64 -- : a ; 7 
(1948). 1 KB 339 = (1947) 2 All ER 
TO fae eg . 8 
M/s. K. Sudhakaran, N. Sudha- 
karan and P. K. - Pillai, Advocates, 
for Appellants; Mr. K. T., Harindra- 
nath, Sr. Advocate, (Mr. K. M, K. 
Nair, “Advocate with him), for Res- 
pondents. . . 
_ Judgment of the Court was de- 
livered by ey. 
í `M. H. BEG, J.:— The appellants, 
before .us by certification of the case, 
had filed a petition to quash revenue 
recovery proceedings ‘started against 
them for realisation of the remain- 
der of the amounts due on account 
of their bids at auction sales of some 
toddy shops for the period ist April, 
1967, to 3lst March, 1968, by the 
Government of Kerala. The amounts 
at which the shops were knocked 


down were: 

, 1. Shop No, 1 = 84,000/- 
2. Shop No. 4 =; 46,500/- 
3. Shop No: 8 = 56,100/- 
4. Shop No, 11 = 1,50,000/-. 


2. The notified ‘conditions of 
the auction sales made it incumbent 
upon. the bidder to pay immediately 
10% of the amount due and to pro- 
vide personal security for the rest. 
‘There was no assurance or guarantee 
given there that prohibition will not 
be removed in future by the Gov- 
ernment in any area in the State or 
about any other matter of future po- 
licy of the Government relating to 
intoxicants. According to notified 
conditions, the successful bidders had 
to deposit 30% of the total amount 
‘payable on demand by the Assistant 
Commissioner and also to execute 
agreements before getting the neces- 
sary licenses, The petitioners had 
deposited the necessary amounts on 
demand, They were also allowed to 
start the business of running their 
toddy shops even: before the licen- 
ses were issued in their favour. 


3. The petitioners’ case is 
that, at the time of bidding, there 
was an understanding that the res- 
pondent State will not remove pro- 
hibition so that they expected ade- 
quate profits. As observed above, 


Act which reads as follows: 


A.L RB. 


there is nothing in the notified con- 
ditions to indicate this, It- appears 
that in April, 1967, the respondent 
State announced removal of prohibi- 
tion from ist May, 1967. The ap- 
pellants allege that they suffered 
heavy losses due to this policy of 
the State and were unable to make 
the’ remainder .of the payments 
which were sought to be recovered 
under Section 28 of the Abkari Act 
(hereinafter referred to- as ‘the 
Act’). It is difficult to see what the 
removal of Prohibition had: to do 
with alleged losses to the appellants. 
Abandonment of Prohibition either 
totally or partially, should, ordinari- 
ly, not diminish sales of liquor, One 
should expect such. a development to 
increase sales of liquor, 


4, The appellants contend 
that, as no agreement was executed 
between them and the Govt, in the 
manner prescribed by Article 299 of 
the Constitution, they are not liable 
to pay the amounts sought to be 
recovered, ` This is their main con- 
tention. 2 i 
5. A learned Judge of the 
Kerala High Court who heard ` the 
petition held that the notification ‘in 
pursuance of which the shops in 
question were auctioned provided 
that, if the contract could not be 
executed, the whole amount was to 
be forfeited and the shop itself was 
to be resold. Thus, non-execution of 
the contract due to the unwilling- 
ness or inability of a bidder 
to- pay was not a. contin- 
gency outside the notification for auc- 
tion the validity- of. which is not 
challenged, The notification did 
not lay down that, in that case, the 
payment of the remainder will be 
remitted. On the other hand, the 
condition was that the whole amount 
due could, in such an event, be “for- 
feited.” 


6. The Kerala High Court 
held that, despite the absence of a 
contract executed in accordance with 
the provisions of Article 299 of the 
Constitution, the amounts due could 
be recovered under Section 28 of the 


“28. Recovery of duties— All 
duties, taxes, fines: and fees payable 
to the Government direct under any 
of the foregoing provisions of this 
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Act or of any licence or permit issu- 
ed under it, and all amounts due to 
the Government by any grantee of a 
privilege or by any -farmier under 
this Act or by any person on account 


of any contract relating to the Ab- 


kari Revenue may be recovered from 
the person primarily liable’ to pay 
the same or fromhissurety (if any) 
asifthey were arrears of land reve- 
nue, and, in case of default made by 
a grantee of a'privilege or by a 
farmer, the Commissioner may take 
grant or farm under management at 
the risk of the defaulter ormay de- 
clare the grant or farm forfeited, 
and re-sell it at the risk and loss of 
the defaulter, When a grant or farm 
is under management under this sec- 
tion, the Commissioner may recover 
any moneys due to the defaulter by 
any lessee or assignee as if they 
were arrears of Land Revenue.” 


T. The appellants submit that 
they had not become “grantee” of 
any privilege without ‘the execution 
of contracts complying with the re- 
quirements of Article .299 of the 
Constitution, The learned Judge of 
the Kerala High Court relied on 
Madhavan v. Asstt. Excise Commr. 
Palghat, ILR (1969) 2 Ker 71 affirm- 
ed by a Division Béench-in Damoda- 
ran v, State of Kerala, ILR (1969) 2 
Ker 95 = 1969 Ker LT 587, It 
appears that, although the Division 
Bench did not ‘specifically ‘consider 
whether a bidder at an auction of 
the kind before us was the “grantee” 


of a privilege within the meaning of 


Section 28 of the Act, yet, it held 


that the liability to satisfy the dues — 


arising out of a bid was enforceable 
under Section 28 of the Act quite 
apart from any contractual liability. 
Reference was also made, in this 
connection, to the decision of this 
Court in Union of India v. A L. 
Ralia Ram, AIR 1963 SC 1685 _ for 
contending that the absence of a 
formal contract, is not fatal in all 
cases so as to make the whole tran- 
saction null and void ab initio. . 


8. Statutory duties. and .liabi- | 


lities may be enforced in; accotdance 
with statutory provisions, Equitable 
obligations may’’also arise and be 
enforced by decrees of Courts quite 
apart from the-requirements of Arti- 
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cle 299 of the Constitution Mulam- 
chand. v., State of Madhya Pradesh, 
(1968) 3 SCR 214 =: (AIR - 1968 SC 
1218)*affords an instance where, on 
a claim for compensation or restitu- 
tion tinder Section .70 of the Con- 
tract Act, this Court relied upon the 
principle stated, in Nelson v. Narholt 
(1948) 1 KB 339 as follows (at page 
222) (of SCR) = (at p. -1223 of AIR): 


“It is no longer appropriate to 
draw a distinction between law and 
equity. Principles have now to be 
stated in the light. of their combined 
effect. Nor is it “necessary to can- 
vass the niceties of the old forms of 
action. Remedies now depend on the 
substance of the right, not on whe- 
ther they can be fitted into a parti- 
cular. framework, ~ The right here is 
not peculiar to equity or contract or 
tort, but falls naturally within the 
important category of- cases where the 
Court orders restitution if the jus- 
tice of the case so requires.” - ' 


9. In the case before us, we 
are concerned really with the lega- 
lity of proceedings under Section 28 
quoted above of the Act: It is. evi- 
dent. that these proceedings can be 
taken in respect of “all amounts due 
to the. Government by any grantee 
of a privilege or by. any’ -farmer 
under this Act or by any person on 
account of any contract relating to 
the Abkari Revenue.” It is clear 
that dues may also be “recovered 
from the person’ primarily liable to 
pay the same or from ‘his surety (if 
any)”. It-is not a condition prece- 
dent to recovery of an amount due 
and recoverable that it should be 
due-under a formally drawn up and 
executed contract, `, A 


10. Section 18A of the Act 
shows that the exclusive or other 
privilege of selling liquor by retail 
may be granted on payment of ren- 
tal in’ consideration of the grant, The 
appellants’ made all ‘the initial pay- 
ments of rent. We’ do not think 
that acquisition’ of the’ status of a 
grantee, -for >the. purposes of Section 
18A, need await’ the actual ‘receipt of 

> The conditions of the 
grant are to be laid down by -the 
Government, The amount of rental 
“may be settled by auction, negotia- 
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tion or by any other method as may 
be determined by the . Government, 
from time to time.” The amounts 
due “may be collected to the exclu- 
sion of, or in addition to, the duty 
or tax leviable under Sections 17 
and 18.” l 


11, Section 18A (2) lays down 
that “no grantee of any privilege 
under sub-section (1) shall exercise 
the same until he has received a li- 
cence in that behalf from the com- 
“missioner.” It will be seen that 
this provision contemplates the sta- 
tutory status of a “grantee” even: be- 
fore he becomes entitled, as of right, 
to exercise of privileges of a grantee 
on the receipt of a licence. What is; 
inoticeable is that even before he re- 
ceives his: license he is described as 
a “grantee”, - The successful bid- 
ders, in the case before us, had been 
permitted by the excise authorities, 
in recognition of their rights to receive 
and in anticipation of receipt of li- 
cences, to exercise the privileges of 
grantees, They were thus treated 
as grantees in anticipation of execu- 
tion, of contracts. and grants of 
licenses. Grantees under Sec. 28 of 
the Act are. those who have received 
the privilege and not necessarily 
only those who have received the 
written contracts and licenses. The 
.word “grantee” used there seems to 
us to carry this wider connotation 
with it. 


12. In Madhavan’s case, 
(1969) 2 Ker 71) (supra) K. K. Mathew, 
J., repelled the contention that the 
execution of an agreement in ac- 
cordance with the provisions of Arti- 
cle 299 of the Constitution was a 
condition precedent to the creation of 
a liability to be proceeded against 
under Section 28 of the Act for re- 
covery of the balance of the rentals 
due. He said (at p. 94): 


“It was contended on behalf of 
the petitioners in some of these cases 
that no agreements were executed by 
them, and therefore, the Government 
&re not entitled to recover any 
` amount by way of rental. Reliance 


was placed upon the decisions of the _ 


Supreme Court in K. P. Choudhry 
v. State of M. P. (AIR 1967 SC 203) 
and Mulamchand v. State of M. P, 


(ILR . 


A.I. R. 


(1968) 2 SCWR 397 = (AIR 1968 
SC 1218) for the proposition that un- 
less there is an agreement executed 
in accordance with the provisions of 
Article 299 of the Constitution, the 
petitioners in the case where no 
agreements have been executed, 
would not . be liable to pay 
rental. The argument was that the 
liability to pay rental arises only 
out of the agreement, and if there is 
no agreement, then there is no liabi- 
lity to be enforced, As I have indi- 
cated the liability to pay the rental 
arises not only by virtue of the 
agreement but also by the provi- 
sions of Section 28 of the Act. The 
decision of the Supreme Court in 
K. P. Chowdhry v. State of M. P. 
would make it clear that if there 
are provisions in the Act, 


the liability to pay the rental can be 


enforced, I think that even if no 
agreement has been executed, there 
was the liability under Section 28 
of the Act, and that the liability 
could be enforced under the provi- 
sions of the Revenue Recovery Act. 
(see Sections 6 and 62 of the T.C 
Act)”. 


13. The appellants became en- 
titled to get licenses from the Gov- 
ernment which had to perform its 
duty to execute written agreements 
and grant licenses as soon as the ap- 
pellants fulfilled required conditions 
by paying up the remainder of the 
amounts due. The Government had 
performed its part of the þargain and 
even alowed the appellants to 
start selling liquor. The appellants 
also became liable and bound to per- 
form their corresponding obligations 
under the conditions of the auctions 
imposed in pursuance of statutory 
provisions, This reciprocity of obli- 
gations, quite apart from its basis in 
agreement, had thus acquired an 


operative force resting on statutory 
sanction and equity. . 
14. Consequently, we affirm 


the view of the Kerala High Court 
and dismiss this appeal. 


15. Parties will 
own costs throughout. 


Appeal dismissed. 


bear their 
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Ninaji Raoji Baudha and an- 
other, Appellants v. State of Maha- 
rashtra, Respondent. 

Criminal Appeal No. 181 of 1971, 
D/- 20-2-1976. 

(A) Penal Code (1860), Ss, 302/ 
34 and 325 — Death of victim — 
Common intention to cause 
not proved — Conviction of accused 
under Section 302/34 altered to one 
under Section 325/34. i 

Held that there was no reliable 
evidence on the record to prove whe- 
ther the fatal blow on the head _ of 
the deceased was caused by A or B. 
Their intention was also to cause in- 


jury to the son of the deceased and 


not the deceased himself. The other 
blows did not fall on any vital part 
of the body, and, in the absence: of 
évidence . to establish that their 
common intention was to cause death, 
it appears that the accused had the 
common intention of causing griev- 
ous injury with the lathi and the 


“khunt.” They could therefore be 
convicted of an offence under . Sec- 
tion 325 read with Section 34, 


I. P.C. and not Section 302 read with 
Section 34, I. P. C. Criminal Ap- 
peals Nos. 24 and 100 of 1968, D/- 
25 and 28-9-1970 (Bom. at Nag.) 
Modified. f (Para 12) 


Mr. Harjinder Singh, Advocate 
Amicus Curiae, for Appellants; ` Mrs. 
B. Wad and Mr. M. N. Shroff, Ad- 
vocates, for Respondent, 


Judgment of the Court was de- 
livered by 

SHINGHAL, J:— This is an ap- 
peal of Ninaji Raoji Boudha (herein- 
after referred .to as Ninaji), and 
Raoji Gianu Boudha (hereinafter re- 
ferred to. as Raoji), . against . the 
appellate judgment of the Bombay 
High Court dated September. 25/ 
28, 1970. The Additional. Sessions 
Judge of Khamgaon convicted. them 
of offences under Sections. . 325 . and 
147,. I. P.C. and. sentenced | them to 


*(Criminal Appeals Nos, 24 -and. 100 


of 1968, D/-.25 - and , 28-9- 1970x: 


{Bom ‘at. Nag, y) 
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death’. 
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rigorous imprisonment for five years 
and a fine of Rs, 50/- for the of- 
fence under Section: 325, and to rigo- 
rous imprisonment for six- months 
anda fine of Rs, .25/- for the offence 
under Section 147, I. P, C. The High 


Court held, on appeal, that they 
were guilty of the offence under 
< Section 302 read with S. 34, I.P.C. 


and sentenced them to imprisonment 
for life by setting aside their acquit- 
tal for the offence of murder of 
Bhonaji. - Ninaji and Raoji were 
also convicted for an offence under 
Section 325 read with Section 149, 
I. P.C. for participating in the un- 
lawful assembly which was held: to 
be responsible for causing grievous 
injuries to Bhonaji’s sons Samadhan 
and. Rambhau. Mr. Harjinder 
Singh,: -Amicus Curiae, stated on be- 
half of the appellants that he did 
not think it worthwhile challenging 
the conviction of appellants Ninaji 
and Raoji for that offence, and that 
he would confine the appeal to their 


.conviction for the offence under 
Section 302/34, I. P. C. for causing 
the death of Bhonaji, We would 


therefore concern ourselves with the 
incident which resulted in Bhonaji’s 
death, and the conviction of the ap- 
pellants therefor. 


2. Appellants Ninaji and Raoji 


‚were two out of nine accused who 


were challaned for the commission of 
various offences in an incident which 
took place in mauza Narkhed in Bul- 
dana district on September 29, 1966, 
as a result of some petty quarrel be- 


‘tween Bhonaji and his sons Sama- 


dhan and Rambhau on the one hand 
and the appellants and their party on 
the other, It was alleged that on 
September 29, 1966, at about 6 p. m.. 
there was a quarrel between the two 
factions at ‘gothan’, near the house 
of Bhonaii, because of the impound- 
ing of a she buffalo of Ananda (who 
was one of the nine accused in the 
case) by -Bhonaji’s third son Madhu- 
kar and of the cow of Ninaii’s ne- 
phew Narain, It was alleged that 
the nine accused, including the pre- 
sent- -appellants, ` went to  ‘gothan.’ 
There was some -altercation between 
accused . Ananda - and Samadhan ‘and 
the parties -beat each ‘other. Sama- 


. dhan and his'relations then went to 
their: house, which. -was 
S 


close . by.. 
ny. who. -had received- some. 
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injuries- at ‘gothan”™: went inside: his 
house to dréss them up, His: father 
Bhonaji sat on“ an ‘Oota? in front of 
the. house, It is alleged that appel- 
lants*.Ninaji and Raoji, ‘and accused 
Parashram, gave á béating to Bhona- 
ii. at the ‘oota’..as a result ‘of which 
he’ fell down; and the rema g ac- 
cused. forcibly took Samadhah to a 
place near the`house.of one Trimbak 


and beat him. there,: Reports of the 


incident were lodged at’ the police 
station, |.Bhonaji succumbed to His 
injuries on October 2; 1966: The po= 
lice investigated and -challaned nine 
accused including: appellants Ninaji 
and Rdoji, .The ‘Additional Sessions 
Judge convicted them all, ‘but ‘acquit- 
ted Parashrami and Ram Das. While 
accused Ninaji-and Raoji “were con- 
victed and“-sèėntenced>? as >“ aforesaid; 
the remaining five accused: ‘were eon 
victed- and sentenced - for ‘| offences 
under Sections:325 and: 147,: I. PC! 
or/and:!325/149 ‘and 147) I. P: C, “AS 
has been ‘stated, this appeal: is” by 
Ninaji and Raoji in- regard to the 
incident which -took plaċe in front’ of 
the house? of Bhonaji and resulted in 
his death. 


“gi. Te has. heen annie. ‘by. Mr. 
Harjinder Singh that in its: appellate 
judgment ‘the High Court lost sight 
of the fact that Bhonaji was present 
- at the incident which took place at 
‘gothan’, and that it erred in think- 
ing” that there was another ` incident 
in front-of the house of Bhonaji and 


that he was fatally: ` beaten there 
while sitting on ihis ‘oota’. 
4.. We have been taken 


through. the evidence on the record, 
‘and we find..that there is no justif- 

cation for the argument that the fa- 
tal injury was caused to Bhonaji at 
‘gothan’, and not in front: of his 
house. We have gone through the 
‘appellate , judgment . of the High 
Court, and we are satisfied that 
while Bhonaji’s house -was quite near 
the ‘gothan’; there can be no`. doubt 
that the accused went to his. house, 
after the ‘beating which had : taken 
place at ‘gothan’, As we shall. show 
in. a while, there is also satisfactory 
evidence: to. prove that: Bhonaji .-was 


sitting in front of his -house when 


he -was beaten there. 


5. ~ The other argument of Mr, 
Harjinder Singh, which however re 
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quires serious consideration, is whe- 
ther the appellants Ninaji and Raoji 
have. rightly been, convicted by; the 
High Court-for the -offence under 
Section 302 read with Section. 34, 
lL P.C.. ‘The finding of the High 
Court in ‘this respect is as. follows:— 


“The evidence ' very . clearly 
shows that these two persons, were 
résponsible‘-for assaulting 'Bhonaji as 


a result of which’ Bhonaji - died. H 


may be that they had“in the begin~ 
ning no common ‘object’ or’ inténtion 
to assault Bhonaji but it: does: appear 
from the circumstances that these 
two persons, and may be Parashram, 
formed 'a common intention at that 
moment and: both of them’ dealt 
blows on Bhonaji which were on vi- 
tal parts’ of the body ‘such as’, head 
and neck, -The blows were: given “by 
sticks though the’ description of- the 
sticks- cannot be ` known ‘because’ the 
sticks’ which ‘ have , been ` recovered 
in ‘this case cannot be said ` to _be 
sticks' connected ' with the crime as 
such. ` But from the. nature of the 
blows which were given on the per- 
son of ‘Bhonaji, it’ appears that the 
sticks ‘were’ quite heavy - and ‘the 
blows. of the sticks actually resulted in 
the death” „of“ Bhonaji. ` When. “the 
blows ‘were given. ‘the accused . must 
have intended -to. cause those inju- 
ries. to` Bhonaji, “They „must be 
taken to. have knowledge ` ‘that ‘Bho- 
naji was’ an old man and on ‘account 
of the blows given - - by’ these ac- 
cused his death wag likely to be caus- 
ed, particularly when the blows were 
given on vital parts. of the body. 
They must be taken-to have . know- 
lege that the injury they intended to 
cause to Bhonaji was likely to re- 
sult in the death’ of Bhonati, The 
post-mortem examination of Bhonaji, 
shows ‘that there. were several frac- 


tures and fissures‘ in the head and 
the blows: must have been \ dealt 
with quite an amount of force -The 
accused Nos. 6, and 7 Ninatji and 


Raoji, "therefore, would be guilty ` of 
an ‘offence which would come. under 
Section 300, fourthly, ` because, the 
accused Nos. 6 and 7 ought to have 
known ‘that their act ‘was so immin- 
ently ‘dangerous’ ‘having regard to. the 
age and condition of ‘the victim Bho- 
naji that their act must in a ne 
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bability cause death or-such: ‘bodily 
injury .as is likely to cause, death:”. 


6. A perusal ofthe 
shows that while the 


common 
intention at that moment.” It is not 
clear from the judgment . at what 
moment of time such a common in- 
tention could be said to have - been 
formed.. by. them. A S 

7. Moreover, the High’. Court 
has. taken the view that both'’ the 
appellants dealt blows on vital parts 
of Bhonaji’s body which resulted. in 
his death and that when the blows 
were given the accused “must have 
intended to cause those injuries to 
Bhonaji” with the knowledge -that 
he was:an-old man and ‘his. death 
was likely to be - caused by .those 
blows, Therefore the question, which 
requires consideration is: whether it 
could be said that. there: was. any. 
evidence tö show that-more than one: 
blow was inflicted on. any vital. part 
of Bhonaji’s body and whether both 
the assailants could be said to have 
inflicted the fatal injury , with the 
knowledge that it was - likely. to 
cause. death. The High Court «has 
stated that the post-mortem exami- 
nation ‘showed that there were seve- 


ral fractures and fissures in- .the 
head and that: the “blows” must 
have been dealt with quite... an 


amount. of force. . Then it has been 
further- held -by the High . Court 
that the accused. ought. to have 
known that .their action in inflicting 
the injury was “so imminently dan- 
gerous” as to. cause the death of an 


old person. like Bhonaji, As we shall .- 


show, there is justification: for _ the 
argument that in arriving at this 
decision the High Court misread the 
evidence in, vital particulars ©. and 
committed an apparent error. of law. 
as well ae yee ee ve 
8. It is not disputed before us 
that there was an . incident at 
‘gothan’ where there was'a_ beating 
between the parties of the accused 


and Samadhan, and that Samadhan 
end his father Bhonafi returned, to 
their house thereafter. Samadhan 


(P. W. 19) has himself stated that 


:. flicting any injury on the 
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he...went inside his house while his 
father Bhonaji sat.outside, and ‘that 
when he (Samadhan) was - tying a 
towel:on his head to cover the. in- 
jury which had* been inflicted at 
‘gothan’, the party of the accused came 
to- his. door and called him out. Sri 


scores -with Samadhan, - and not 
Bhonaji. In fact the High -Court 
has also held as follows,— 

“It. does not -appear that any of 
these persons- had. initially any idea 
‘Of assaulting either Bhonaji or Ram- 
bhau, but: they: seemed to be only 
after Samadhan. : While Samadhan 
was -` being asked - to come 
out. of „the house, the deceased 
Bhonaji must have abused or said 
something which infuriated some of 
the accused persons and it is on ac- 
count of this, it appears that Ninaji - 
-and Raoji and perhaps Parashram 

their attention to Bhonaji.” 


Dt cannot- therefore be said that the 


common: intention’ of the 
was ‘to 
fact the «st. 
5) shows 


accused 


search of: Samadhan, .. Bhonaji was 
sitting zon the platform or  ‘oota’. 
Sukhdev (P, W. 7) has also stated 
to the same effect, and. the state- 


On the other hand, 
they passed.him by, while - calling 
Samadhan to come: out: They could 
not therefore be said -to -have . the 
common intention or object of in- 

son 
of Bhonaji till then. ve 

` 9... It will be recalled that 
the High Court has not stated at 
what point of time they - could be 
said to have formed the common 
intention of causing the death of 
‘Bhonaji. It appears from the state- 
ments of. Rambhau (P:- W. 1) and 
Tulsi Ram (P. W. 10) that on return- 
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ing from -‘gothan’ Bhonaji -asked 
Tulsi-Ram, who was a chowkidar, to 
make a report of the incident to 
. the Patil and also to get a bullock 
cart ready for going to the police 
station, That appears to be the point 
of time when the accused diverted 
their attention to him and gave him 
a beating, but there is nothing to 
show that their intention was to in- 
flict any fatal injury. As has been 
stated.. the High Court has taken 
the view that more than one blow 
was given on vital parts of Bho- 
naji’s body and that caused. several 
fractures and fissures in the head. 
10. We have examined the 
correctness of that finding. It has 
been stated by Dr. Garge (P. W. 40) 
that he performed the post-mortem 
examination on the dead body of 
Bhonaji and that on external exami- 
nation he noticed only one contu- 
sion 2” in diameter’ on the right 
temporal region of the head. He 
made an internal examination . and 
found that there was a depressed 
fracture of the skull, partly of the 
right temporal bone and right parie- 
tal bone, and fi fractures of 
the left parietal, frontal and occipi- 
tal bones the lines of which were 
“starting from the border of depress- 
ed fracture No. (1) and going away 
in different bones.” The witness 
stated further. that the depressed 
and fissured fractures were “due to 
blaw by some hard and blunt sub- 
stance, or by a fall from height with 
head downwards on a hard sub- 
stance.” It is therefore quite clear 
that there was only one blow on 
the head which caused Bhonaii’s 
death, arid the High Court misread 
the evidence in taking the view 
that more than one blow was given 
on the head of the deceased. ze 
11. This has made it neces- 
sary for us to examine the further 
question whether the High Court 
was justified in holding that - both 
the ‘appellants were guilty of the of- 
fence under Section 302, read with 
Section 34, I. P. C. Here again, we 
find that the evidence on ` the re- 
cord has not been read correctly. 
Smt. Kalawati (P. W. 2), Smt. Deoki 
Bai (P. W. 3), Sri Ram (P. W. 5) and 
Sukhdev (P. W. 7) have been exa- 
mined: as eye-witnesses of the beat- 
ing which was given to Bhonaji. ‘The 
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High Court has held that their evi- 
dence was “acceptable”, and that 
there was “nothing to cast any 
doubt” on their evidence. Smt. Kala- 
wati (P. W. 2) stated in the trial 
Court. that appellant Ninaji.gave two 
blows to Bhonaji with a stick, . but 
did not state.on what parts of -the 
body those blows were inflicted, She 
stated further that appellant Raoji 
fave a blow with a stick on Bho- 
najis back, near the neck. She how- 
ever admitted: during her cross-exa- 
mination that she could not explain 
why she did not mention in ‘her 
statement to the police that Ninaji 
and Raoji gave blows on any parti- 
cular part’ of Bhonaji’s body, Her 
statement could not therefore go. to 
prove that appellants Ninaji and 
Raoji inflicted injuries ón the head 
of the deceased. We have examined 
the statement of Smt. Deoki `` Bai 
(P. W. 3) also. She is the daughter- 
in-law of the ‘deceased, being the 
wife of Rambhau. She stated’ that 
she had heard the noise, but’ came 


cout only after feeding her child” and 
saw that Bhonafi had fallen: down 


on his face and the appellants were 
running away. While her statement 
may go to prove the presence of the 
appellants at the place of incident, it 
does not prove that both of . them 
dealt blows on -the head of: the de- 
ceased. Sri’ Ram‘ (P W. 5) stated 
that appellant Ninaji gave two blows 
with a stick on the head ‘of Bho- 
naji. and that appellant Raoji: ‘gave 
a blow with’ a ‘khunt’ near his 
neck. -In his cross-examination_ he 
admitted that he did not ‘state -be- 
fore the police about ‘the - place 
where the appellants dealt ` blows 
with their sticks on the person of 
Bhonaii. His statement could not 
also therefore prove the infliction of 
blows by both the appellants.on the 
head of the deceased. That ‘leaves 
the statement of -Sukhdev (P. W. 7) 
for consideration. He merely: stated 
that. while he could not. state the . 
exact number of the accused . or 
their features. he saw that, out of 
seven or t persons, three . beat 
Bhonaji with sticks. He did not - 
state about the infliction of any . in- 
jury on the head, by any of the ap- 
pellants. It. would thus appear that 
the High Court could not possibly. 
have reached the conclusion, on the 


1976 © 
basis of the statements of Smt.. 
Kalawati: (P. W. 2). Smt. Deoki Bai 
(P. W.-3) Sri Ram (P. W. 5) and 
Sukhdev (P. W. 7) that more than 
one blow was inflicted on the ` head 
‘of the deceased, or that the “one 
blow which was found there as, 4 
result of the post-mortem ‘exarmnina- 
tion was inflicted by the one or the 
other of the two appellants, 


; 12. The. evidence on record 
therefore went to show that the ap- 
pellants did not have the common 
intention of giving a beating to Bho- 
naii when they reached his house 
for, as has been shown, they found 
him sitting outside the house on his 
‘oota’ but passed him by in search 
òf Samadhan who was dressing his 
iniuries inside the house. Bhonaji 
asked Tulsi Ram Chowkidar to make 
a report and to get ready a. bullock 
cart for going to the police station. 
It .was then that injuries were in- 
flicted on his person by the appel- 
lants Ninafi and Raoji. Out of those 
injuries. one was a forceful blow on 
the head which caused a depressed 
fracture and fissures all over, and 
resulted in the ‘ultimate death of, 
Bhonaji, . The, other 
on the neck (back side), knees and 
the right elbow of the deceased and 
were. simple injuries.. As has been 
shown, there was no reliable evidence 
on the record to prove whether the 


fatal blow on the head was caused _ 


‘by. Ninaji or Raoji .The other blows 
did not fall on any vital part of 
the body. and. in the absence of evi- 
gence: to -establish+ that their. com- 
imon intention was to cause death, 
‘it appears that the- appellants had 
the common intention of causing grie- 
vous. injury with the lathi and the 
tkhunt’. They could therefore be 
convicted: of an offence under Sec- 
tion 325 read with Section 34, I. P. C. 
and not Section 302 read with Sec- 
tion 34, L P.C. 


13. It may also be mentioned 
.that while the High Court stated at 
one place that the appellants must 
be taken to have the knowledge that 
the injury which -they intended to 
cause to Bhonaii was “likely to re- 
sult” ‘in his death. it observed at an- 
other place that the appellants were 
guilty of an offence falling under 
Section 300, fourthly, because they 
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, injuries were - 
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“ought to have known that their act 
was so imminently dangerous having 
regard to the age and condition of 
the victim Bhonaji that their act 
must in all probability cause death or 
such bodily injury as is likely to 
cause death.” No categorical finding 
has therefore been given by the High 
Court one way or the other. On the 
other hand, as has been shown, the 
liability of the accused has not 
been examined with due regard to 
the facts and circumstances © which 
had been clearly established on the 
record and to which reference has 
been made above. 


14. The -appeal is therefore 
allowed to the extent that the con- 
viction of the appellants Ninaji and 
Raoji is altered from Sec. 302/34, 
I. P.C. to one under Section 325/34, 
I. P. C. and they are sentenced to 
rigorous imprisonment for five years 
thereunder. Their ‘sentences | shall 
run concurrently. 7 

Conviction altered. 


' AIR 1976 SUPREME COURT. 1541 
(From: Andhra Pradesh)* . 
- P. N. BHAGWATI AND R. S. 
SARKARIA, JJ. 

Boya Ganganna and another, 
Appellants v. State of Andhra Pra- 
desh, Respondent. 

Criminal Appeal ‘No. 157 of 1971, 
D/- 7- 11- 1975. 

(A) Evidence Act (1872), S. 3 — 
Contradictions — Illiterate. and igno- 
rant women eye-witnesses -— Their 
evidence cannot be rejected for minor . 
contradictions, N a 

Minor contradictions are ‘bound 
to appear when ignorant and illite- 
rate women are giving evidence. Even 
in case of trained and educated per- 
sons, memory sometimes plays false 
and this would be much.more so in 
case of ignorant and rustic women. 
It must also be remembered that the 
evidence given by a witness would 
very much depend upon . his power 
of observation and: it is possible that 
some’ aspects of an incident may be 


*(Criminal . Appeal No. 757 of 1969, 
D/- 30-12-1970—Andh. Pra). 
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observed by one witness while they 
may-not be witnessed by another 
though both are present at. tbe 
scene of offence, It would not, there- 
fore, be right to reject the testimony 
of such witnesses merely on -the 
basis of minor contradictions.: : 
(Para 5) 


. Mr. K. T. Harindranath, Sr. Ad- 
vocate, (Mr. G. Narasimhalu, Advo- 
cate with him), for Appellants: Mr. P. 
Ram Reddy, Sr. Advocate, (M/s. P. 
P. Rao, Mr. Ganguli and T; V. S. 
N. Chari, Advocates with him). _ for 
Respondent. 


Judgment of the Court was de- 
livered by 


BHAGWATI. J.:— Accused Nos. 
2 and 3, who -are appellants before 
us, were tried along with accused 
Nos. 1 and 4 to.6 for various of- 
fences under Sections 147. 148, .302 
read with Section 149 or Section 34 
and S. 326 read with S. 149 or S. 34 
of the Indian Penal Code. The learn- 
ed Sessions Judge, who tried the 
case, acquitted all the six accused, 
including accused Nos. 2 and 3. But 
on’ appeal by the State the High 
Court reversed the acauittal and con- 
victed and sentenced them to various 
terms of imprisonment. So far as ac- 
cused Nos. 2 and 3 were concerned, 
they were convicted under Sec. 148 
and Section 302 and'each of them 
was sentenced to suffer rigorous im= 
prisonment for two years for the 
former offence and imprisonment for 
life for the latter, Since the acquit- 
tal of accused Nos, 2 and 3 ‘was re- 
versed and they were convicted and 
sentenced to suffer imprisonment’ for 
life, they became entitled to appeal 
to this Court under Section 2 of the 
Supreme Court (Enlargement of Cri- 
' minal Appellate Jurisdiction) Act, 
1970 and they accordingly preferred 
the present appeal 


E 2. The principal saa 
against all the six.accused’ was that 
they formed an unlawful -assembly 
and in pursuance of its common ob- 
ject, accused Nos. 2 and 3 stabbed 
one Chinna Pullannu (hereinafter re- 
ferred to as the deceased) and in- 
tentionally caused his death and ac- 
cused No. 1 caused simple  iniuries 
to P.W.1. The deceased was a bro- 
ther of accused No, 1. There were 
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three -other brothers of theirs, 
namely, Pakirappa, Pedda Pullanna 
and Chinna Peddanna, PW 1 was the 
wife of the deceased: PW 2 was. the 
wife of .Chinna Peddanna and daugh- 
ter of PW 5: PW 3 was the wife of 
Pakirappa whose son Nettikallu was 
married to the ~ grand-daughter of 
PW 5: PW 4 was’ Pedda Pullanna 
the brother of the deceased and ac- 
cused No. 1 and .PW 5 was the 
daughter of the elder brother of the 
father of the deceased.. and accused 
No. 1. Accused Nos. 2 and 3 were 
the sons of accused. Number i and 
accused Number 4 was the. bro- 
ther-in-law of accused No, 2. Ac- 
cused No. 2 had no house of his own 
and. therefore.. the deceased had per- 
mittedhim to occupy his . house 
about three years before the: -date of 
the incident. It appears that some- 
time thereafter accused No. 2 got a 
gift-deed of the house: executed by 
the deceased in his favour, When PW 
1 came .to know about this, she per- 
suaded the deceased to revoke the 
gift-deed, which. was executed in fa- 
vour of ‘accused No. 2 and to execute 
a new gift-deed.in favour of her and 
her two daughters, This, according 
to. the prosecution, strained the re- 
lations between accused Nos, 1, 2 
and 3 on the one.:hand and the de- 


ceased and his wife PW 1. on the 
other and led to friction. between 
them on various occasions, . 

3. The prosecution case. was 
that’ on 16th November, -1968 at 
about 9.30 am. all the six accused, 


including accused Nos. 2 and 3, en- 
countered the deceased as he was 
going along the lane from his house 
to the main road which leads ‘from 
Bellary to Gooty. This lane is about 
ten feet wide and on the western 
side of the lane are situate inter 
alia the houses of the deceased, ac- 
cused No. 2 and one Chennayya, The 
house of accused No. 2 is to the 
south of the house of the deceased 
and further south is the house of 
Chennayya. On seeing the deceased, 
the first accused deliberately collid- 
ed against him and accused Nos. 1 
to 3.dragged him into the house of 
accused No, 2 which was situate in 
the lane. Accused Nos, 4 to 6 fol- 
lowed them to the house of accused 
No. 2 and kept a vigil outside while 
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accused Nos,:1 and 2- forcibly pushed 
the deceased into the house and start- 
ed beating him in’ the. cattle: man- 
ger which. occupied a part. of,- the 
house; > PW 1 went-:to;the rescue.of 
her husband, but she:was hit by the 
first accused’-on the :forehead with a 
brass chemibu and -when ‘she raised 


her hands-to ward off- the.. blows, 
her bangles were broken-.. and -she 
sustained bleeding injuries. on her 
head. Meanwhile . the. deceased 


managed to escape from the clutches 
of accused. Nos, 1 to 3 and ran out 
of the house, but accused ' Nos. -4 to 
6; who were waiting. outside, caught 
hold. of him: and. prevented him from 
escaping, Accused Nos,..1  to-3.also 
came out of the house and’ while the 
first accused held the hair -of PW1, 
accused Nos, 2 and 3 took out - their 
daggers and accused ,No..-2 . stabbed 
the deceased in the chest and accus- 
ed No.. 3 gave two stab injuries, one 
below the neck and. ‘the: other ‘on the 
back, Accused’ Nos. 4'to © there- 
after ran away, while accused Nos. 
1 to 3 went back into the house of 
accused -No. 2. The deceased stag- 
gered a.few steps and -entered the 
house of Chennayya which was a 
short. distance towards south of: the 
house of ‘accused No. 2 and ~ fell 
there and died, -It was in respect of 
this incident that the- six accused, 
including accused Nos. 2° and 3, 
were prosecuted :and’ . though ` they 
were acquitted by the learned ’ Ses- 
sions Judge, their acauittal was re- 
versed by the High Court* and so 
far as accused ‘Nos. 2 and- 3 ‘were 
concerned, they were convicted 
under Section 302 and sentenced to 
lite rigorous imprisonment for 
e, + 


4. The Hich Court relied -on 
the evidence of PW1toPW5 and on 
the strength of this evidence. held 
that accused Nos. 2 and 3 had Stab- 
bed the deceased’ with daggers -and 
intentionally caused ‘his. death.- We 
have carefully gone through. the evi- 
dence of these witnesses ‘and we ‘do 
not see any reason to interfere with 
the appreciation. of their. evidence by 
the High Court. There: can be no 
doubt that-PW 1..the wife of the de- 
ceased; was present . wher the inci- 
dent. took place. : She admittedly’ re- 
ceived injuries arid that clearly esta- 
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accused with a brass 
„as a result of the blow given by the 
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blishes her- presence at the scene of 
the offence. She must then have cer- 
tainly known as to who :were the as- 
sailants of her husband: and if. that 
be.so, it. is difficult to- conceive of 
any reason.as: to . why she ..should 
have tried to: screen the real offen- 
ders and. falsely implicated all the 
six accused, She had no- reason to be 
inimical -against accused No. 2. be- 
cause she’ had succeeded in’:persuad- 
ing her. husband to revoke the gift- 
deed in. glee of accused No. 2. But, 
even -if ; be --granted that she 
bore iwi against accused No.2, 
there ‘is no reason why she ‘should 
have falsely implicated the other ac- 
cused, -- Moreover, the recovery of 
her broken bangles from ‘the house of 
accused No. 2- clearly: supports her 
story that when she went inside the 
house’ of accused. No. 2'to rescue her 
husband, she was:hit by the first 
chembu and 


first accused her bangles were bro- 
ken. The medical ‘evidence’ also 
lends credence to her version that as 
a result of a blow or two given by 
thefirst accused’ with a brass chembu 
she sustained injuries on her head. 
The defence version was that when 
the deceased and PW 1 tried to evict 
accused No, 2’ from the house by 
force by throwing out his household 
articles, accused No, 2 ran out of 
the house and the deceased and PW 
T chased him into the house of 
Chennayya and there they were fol- 
lowed by: accused: Nos. 1 and.3 and 
accused No: 3, fearing that the de- 
ceased would stab ` accused No, 2, 
caught the deceased by ‘his’ waist 
and in the process ‘both fell down 
and the dagger held by the deceased 
scratched the nose and left ‘thumb 
of accused No: 3 and caused injuries 
while accused No. 1 was given stab 
injury by.P.:W: 1. This version was 
rightly rejected by the Eien con as 
it was put forward for ' first 
time in the examination- ee roed 
Nos. 1 and 3 under Section 342 of 
the Code of Criminal Procedure and 
it failed’ to explain the fatal. injuries 
caused to the deceased, Moreover; it 
did: not explain the-traces of blood 
which was found in the house of ac- 
cused No: 2 which were inexplicable 
only on the basis of the correctness 
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of the prosecution version, namely, 
that they were the result of the in- 
juries sustained by PW 1 at the 
bands of accused No, 1. There was 
some criticism levelled by the learn- 
edcounsel appearing on behalfof ac- 
cused Nos. 2 and 3 that it was- sur- 
prising that if the deceased was 
stabbed by accused Nos, 2 and 3 
outside the house of accused No. 2 
near Pakkeersab Motu, as alleged 
by the prosecution, no trace of blood 
should have been found .at that 
place, But this is not a circumstance 
which militates against the truth of 
the prosecution version or cause any 
serious doubt upon it, It has been 
explained by Dr, Vijaya Kumar PW 
8 in his evidence where he stated 
that as the pericardium was filled 
with blood “there need not be any 
gushing of blood after injury No, 1, 
and there cannot be any blood from 
injury Nos, 2 and 3.” This explana- 


tion has. been accepted by the High . 


Court and we do not see any reason 
to take a different view. The evi- 
dence of PW 1 on the material as- 
pect of the case must, therefore, be 


held to have been rightly accepted 
by the High Court, - 
5. So far as the evidence of 


other. eye-witnesses, namely, PW 2, 
PW 3, PW 4 and PW 5is concerned, 
we do not think that in respect of 
these witnesses also the High Court 


has committed any error in appre-. 


-ciating their evidence. Though it 
was suggested that PW 4 was involv- 
ed in a criminal case with accused 
Nos. 2 and 3 about a year before 
the date of the incident and Metti- 
kallu, son: of PW 3 was also involv- 
ed in the same criminal case on the 
side of PW 4;. nothing whatsoever 
could be alleged against PW 2 show- 
ing either any enmity on her part 
against: the accused or any direct or 
indirect interest.in the deceased PW 
2 was the wife. of Chinna Peddanna, 
who ,was equally related as a _bro- 
ther both to accused No. -1 and the 
deceased -and there is no- reason why 
PW 2 should have falsely implicated 
‘accused ‘No, 1 or his: sons © accused 


` Nos.. 2 and 3. We, haye gone through » 


. the. evidence of. PW. 2, PW 3, PW.4 
‘and.PW 5; but -we have. not. been 
able to see: any ‘such infirmity: «iùn 


s 
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their evidence as to warrant our in- 
terference with the -assessment -of 
the evidence by the High ‘Court. No 
doubt, some minor contradictions 
here ‘and there have been pointed 
out by the learned counsel appear- 
ing on behalf of accused Nos, 2 and 
3, but such minor contradictions: are 
bound to appear when ignorant and 
illiterate women are giving evidence. 
Even in case of trained and educated 
persons, memory sometimes. plays 
false and this would be much more 
so in case of ignorant and rustic 
women, It must also be remember- 
ed that the evidence given by a wit- 
ness would very much depend 
upon: his power of observation 
and, it is possible that some as- 
pects ofan incident . may be 6bserv- 
ed by. one witness while they -mav 
not be witnessed by another though 
both are present at the scene of of- 
fence. It would not, therefore, be 
right to reject the. testimony of wit- 
nesses like PW 2, PW 3, PW 4 and 
PW 5 merely on the basis of minor 
contradictions. We think that the 
High Court was right in accepting 
the testimony given by them. “. >` 


6. Lastly, the learned coun- 
sel appearing on behalf of accused 
Nos.-2 and 3 contended that the 
prosecution has examined only. inte- 
rested witnesses and though one 
Sunkamma was present at the time 
when the deceased staggered into the 
house of Chennayya and fell” down 
dead, and she ‘saw the inciderit, she 
was not examined, and that introdu- 
ces a serious infirmity in the. prosè- 
cution case. We- do not think. this 
ecntention is well founded. -In, the 
first place, if the prosecution _case 
were correct, Sunkamma was. not an 
eye-witness to the. commission -ofthe 
offence and there was no point in 
examining her on behalf of the pro- 
secution, All that she could > have 
deposed to was that the deceased 
staggered into the house.. of Chen- 
nayva and dropped dead in the pre- 
sence of PW. 1. But that was an in- 
consequential part of the story and 
when PW 1 was there to depose to 
it, it. was not necessary to examine 
Sunkamma for that purpose: Second- 
ly, non-éxamination of Sunkamma 
would be immatérial if the evidence 
of P. W. 1 to P’W. 5 -is ` cthérwise 


1976 - 


found worthy of credence. The pro- 
secution case must stand: or ‘fall on 
the evidence of PW 1 to . PW 5, ir- 
respective. of the fact whether Sun- 
kamma was examined or not. : Third- 
ly, no question was asked on behalf 
of -accused Nos, 2 and 3 as to why 
Sunkamma was not examined as a 
witness. We do not think that non- 
examination of Sunkamma ` introdu- 
ces any infirmity in the prosecution 
case against accused Nos, 2 and 3.. 


fey 03 We agree with the appre- 
ciation of the evidence of the. wit- 
nesses by the High Court and con- 
cur in the reasoning adopted by the 
High Court in reaching the conclu- 
sion that each.of accused Nos, 2 and 
3 stabbed the deceased with a dag- 
ger.and intentionally caused his death 
and thereby committed the offence -of 
murder under. Section 302 of - the 
Indian Penal: Code, We accordingly 


disn iss th a al. f 4 a 
Coa : PPRS Appeal dismissed. 





AIR 1976 SUPREME COURT 1545 
(From: ILR (1972) 1 Cal 628) 
` A Œ. GUPTA AND’ JASWANT | 
SINGH, JJ. | 
_.. M/s, Ram Kanai Jamini Ranjan 
Pal Pvt, Ltd., Appellant v.: Member 
‘Board of Revenue, W. Bengal, Res- 
‘Pondent.. ©’ ee 
_.Civil Appeals Nos, 669 and 670 
of. 1971, D/- 23-4-1976. 


. (A) Bengal Finance. (Sales Tax) 


Act (6 of 1941), Section 20 (3) — 
Scope: and extent of revisional power 
of Commissioner of . Commercial 
Taxes :— Can reassess gross. turnover 
of petitioner by . taking. additional 
material into consideration. 

_ _ Section 20°(3) is’ very widely 
worded dnd there is nothing ‘in - the 
Act or. the Rules to limit or circum- 
scribe ‘the revisional power there- 
under, The amplitude of the power 
conferred: on ‘the Commissioner or 
the Additional Commissioner is more 
extensive than the power exercisable 
by the High Court’ under Sec, 115 
of the Code of Civil Procedure, ‘In 
fact, it can be easily ` equated with 
the. power. exercisable by the appel- 
ET/ET/B433/76/KSB . e? ee ee pa 


Ram Kanai ‘Pal Ltd.. v. 


‘Mad 168; Rel. on. 
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late authority in an - appeal under 
sub-section (2) of Section’ 20 of the 
Act, AIR 1956-SC 77 and AIR 1956 
` (Para 12) 

_. While exercising the revisional 
power the Commissioner is not neces- 
sarily confined to the order’ of as- 
sessment and the record of the pro- 
ceedings of the Assessing Officer and 
can -travel outside the same and can 
reassess the turnover and while do- 
ing sO rope in escaped items of 
turnover and thereby enhance the 
gross turnover. There are no sepa- 
rate or specific provisions in the Act 
for assessment of escaped turnover 
which may, by’ implication, be said 
to exclude from the ambit of’: the 
revisional jurisdiction of the Com- 
missioner the taking of additional 
facts into consideration and enhanc- 
the gross turnover, AIR 1965- SC 
1585 and (1959) 10.STC 155 (Mad) 


.and AIR 1968 SC 843 Rel on; ' 1969- 


24 S. T. C. 491 (SC) and AIR 


1963 
SC 796 and 


AIR 1962, SC 1086, Dist., 


ILR (1972) 1 Cal 628, Affirmed. 
(Paras 14, 18. 19) 
(B) Bengal Finance . (Sales Tax) 


Act. (6 of 1941),.Ss, 14 and 20 (3) — 
Bengal Finance (Sales Tax) Rules, 
R. 80-A — Inquiry under S. 14 (1) 
started by Commercial tax Officer 
long before filing of revision before 
Additional Commissioner of Com- 
mercial Taxes — Additional Commis- 
sioner can admit or rely on report of 
enquiry submitted by - Commercial 
Tax Officer for purpose of deciding 
revision, - 


‘Section 20 (3) read. with Rule 80A 
of the Rules would show that the 
Commissioner, Commercial Taxes is 
empowered to make or cause to be 
made such enquiry as- he may think 
fit for proper exercise of the ‘revi- 
sional jurisdiction conferred on him 
under Section 20° (3) of the Act. The 
Commissioner can, under Section .14 
of the Act, call upon any dealer to 
produce any. accounts, registers or 
documents or to:.furnish any: infor- 


‘mation relating. to . his. business as 
-may. be deemed necessary for- 


the . 
purposes of the Act. which include 


‘the exercise of ‘revisional jurisdiction. 
_The powers under Section 14 of the 
“Act having beem duly delegated- ‘to 
-the Commercial Tax :Officer it is im- 
“material. whether: the. .;, Commissioner 


1546 S.C. {Prs, 1-3] Ram. Kanai Pal 
proceeds to make, the énquiry be- 


. fore or after the: filing of a revision 


petition: so long as the affords to the 
person likely to be adversely affect- 
ed by. his action,.an .opportunity of 
of being heard. LR 1972) 1 Cal 628, 
Affirmed. : ; (Para ’- -21) 
Cases Referred: - «Chronological -Paras 


(1969) 24 STC. 491 = (1969) r- PONE 
AR 1988 sc- 843  =:(1968): 2° SCR 
‘ATR 1965 sc 1585. e (1965) 1s sic 
AIR Pi sc "796 = (1963) ie “ste 


AIR 71962 SC. 1086- _ (1962) 440 um 
-891 Me 

(1961) 12°-STC 663- (Aidh Pra) ` 

(1959) 10. STC 155. = : (1959): 1 Mad 
‘LI 189° $ 

AIR 1956` SC_ Tee (1955) , 2 “sch 
' 117 = 

ATR 1956 Mad 168 = we “STC 299- i3 


Mr. ‘Ss. TT Desai. “Sr. 
(Mr. H: S. ‘Parihar and MI.. IL ON. 
Shroff, ‘Advocates with him), for Apė. 
pellant; Mr. L, N, Sinha, Solicitor 
General, : (M/s. ‘Sukumar ” “Basu > and 
G. S. Chatterjee, Advocates with him) 
in Civil Appeal” No, 669 of 1971 and 
Mrs, Leila’ Seth. M/s. Sukumar Basu 
and G. S;'Chatterjee, . Advocates, in 
Civil Appeal. No. 670° ‘of * “1971, . for 
Respondent. `- 


Judgment of the Court was ‘de 
livered by». i i 


' JASWANT ‘SINGH, Ts - “These 
two appeals Nos. 669 and 670 of 
1971 .by special leave from the. com- 
mon judgment dated June 11, 1970, 
of the High Court 
Sales Tax. References. Nos.. 395 -of 
1965 and- 521 of. 1967: which raise 
important questions as to: the scope 
and extent of.‘the revisional power of 
the Commissioner, Commercial 
Taxes,.under ‘Section 20 (3). of- the 
Bengal Finance (Sales .Tax) Act, 1941 
(Act VI of 1941) (hereinafter refer- 
red to as ‘the- Act’), ion be dispos> 
ed of by this judgment. . : 


2. The ‘facts’ giving rise to 
tees appeals ' are: The appellant 
which is a Private Limited Company, 
incorporated under the Indian Com- 
panies Act, 1913, and is registered as 
a dealer under ‘the Act submitted ` a 
return for’ 4 quarters’ ending with 


' bazar” Circle, by ‘his: 


Advocate, 


zat. Calcutta in. 


` Commercial. Tax. Officer,’ 


Ltd. v. Board of Revenue ALR 


the last date of Chaitra, 1364 B. S. 
(corresponding to the. period com- 
mencing` with April. 14, `1957, and 
ending. with April 13;: 1958): showing 
a gross turnover of :sales of Rupees 
35,93,402/-.:. By . his ‘order -dated 
December ` 7, 1959, ° the’ Commercial 
Tax -Officer, Rajakatra Charge,. reject- 
ed the appellant’s books of accounts 
on the ground: of. absénce- .of::,: pur- 
chase and’ sale. vouchers and of. ‘stock 
Statements and: enhanced `- the gross 
turnover shown by the appellant by 
Rs: 50,000/- ‘and charged the entire 
enhanced amount“ to tax subject `. to 
deduction under Section 5 (2) (b) of 
the Act. He: also imposed a ' penalty 
of ‘Rs; 1,000/-- under. Section. 11: (1): 
of the Act. On appeal:under Section 
20. (1) of the Act, the Assistant Com- 
. missioner, ' Commercial Taxes, ` Burra- 
“order ‘dated 
September 10, 1960," reduced the en- 
hancement: of. “gross turnover from 
Rs. 50 ,000/- to Rs: 25,000/- and.. the 
penalty.. from :Rs, 1,000/- to Rupees 
500/-. Not satisfied with ae reduc- 
tion, the appellant moved the Com-~. 
missioner, Commercial Taxes, West 
Bengal, in revision under Sec. 20: (3) 
of the Act’on November 10, °1960, 
Before the’ filing of the said revision 
petition, the Commercial Tax Of- 
cer, Central..Section to whom power 
under ` Section. 14 (1): of the Act’ has 
been duly-. delegated . started “an, en- 
quiry on January 20, 1960 and serv- 
ed.on the appellant.a notice ‘dated 
October 25, 1960 to. the following ef- 
fect:— 

“You ‘are’ hereby directed to 
furnish the ‘undersigned ‘with ‘the 
serial Nos. of. the cash - memos. 
printed by you in 1363 B. S., 1364 
B. S., : 1365 B. S., 1366 B. S, and 
1367 B, S. The names of the sup- 
pliers of these memos., relevant bills 
Noš. and dates, amount, dates of 
payment and modes of Payment; also 
are to. be indicated. 

-7 The information may be supplied 
to the undersigned - on 31st October, 
1960 at 4 p.m: positively.” ee 


3. In response to the notice, 
the appellant appeared before the 
who after 
hearing the former and “examining 
the cash.memos and. other material 
submitted a report, of the ‘investiga- 
tion made by him'to the Assistant 
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Commissioner, Central Section, ob- 
serving inter alia that.two original 
cash memos issued by the -appellant 
bearing serial No, -30727-26 dated 
January 24 for: Rs, 69.50 in respect 
of sale of Banarsi Saree ‘and No. 
31310-37 dated December 25, 1966 
for Rs. 62.20 in respect of sale of 
ready-made garments were not pro- 
perly recorded in .the .appellant’s 
books of accounts .and records - and 
that on reference to the appellant’s 
books of- accounts and cash. memos, 
it had been found that cash memo. 
No. 30727-26 was issued in . respect 
of mill-made cloth for Rs, 11.75 on 
August 18,.1964 and not in respect of 
Banarsi saree for Rs, .69.50 on. Janu- 
ary 24 and cash memo, No... 31310-37 
was issued in respect of sale of mill- 
made cloth for Rs, 9.37 and not: in 
respect of sale of ready-made. gar- 
ments for Rs, 62.20 on December 25, 
1966. He also observed in his re- 
port that in cash memo. No. 31310-37, 
the date appeared to have been tam- 
pered with by subsequent insertion 
ofthe numerals “66” after the date of 
issue and that the actual date ap- 
peared to. be December 25 and that 
the appellant had not been able to 
furnish a satisfactory explanation 
with regard to these discrepancies. 


The Commercial Tax Officer further - 


stated in his report that his investi- 
tion revealed that the appellant got 
duplicate sets of 1,00,000° cash memos 
bearing serial Nos, 28501 to 29500 and 
30501 to 31500 printed and supplied 
by M/s. Blackwoods .India Limited 
and did not record sales to the ex- 
tent of Rs: 30,00,000/- which in the 
absence of any evidence to the, cón- 
trary appeared to be entirely tax- 
able, This report was received: by. 
the Additional Commissioner, Com- 
mercial Taxes, while the aforesaid 
revision petition was still pending 
before him, He, thereupon gave the 
following notice to the appellant:— 


tOn discovery of fresh materials, 
as reported by the Commercial Tax 
Officer, Central Section, in his: report 
dated 27-12-60 (copy enclosed), it 
appears that you have suppressed 
sales estimated to be Rs. 30,00,000in 
respect of the assessment of four 
quarters ending Chaitra .1364 B. S. 
The above revision petition which 
has been filed before me is against 
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the appellate order in _Tespect OF: the 


also appears that eles to the: extent 
of Rs.: 30,00,000 (estimated) escaped 
taxation. from- the :original: assess- 
ment and.consequently from the As- 
sistant Commissioners appellate: 
order, The above ‘revision petition 
will be heard by me on 5-10-61 at 
11.30 am. and the report dated 
27-12-60,, submitted by the Commer- 
cial Tax Officer, Central Section, will 
be considered at the time of hearing 
of the revision petition, You should, 
therefore, appear before me on that 
date at the hour fixed either in per- 
son or by a duly instructed agent to 
represent your case, failing which 
the matter will be. decided ex parte 
without: _any further reference | to 
you.” | 


4, In ae to ‘the notice, the 
appellant wrote back denyin that it 
had any transaction’ with M/s Black- 
woods India-Ltd. in- relation to the 
printing of the duplicate sets of the 
cash memos in question and stating 
inter alia that on the matter being 
referred to the latter, they could not 
say from whom actually, the order 
in question was- received nor could 
they give any relevant particulars. 
It was further added .by the appel- 
lant that the proposed enhancement 
of gross and. taxable sales by Rupees 
30,00,000/- was palaces and un- 
warranted, ; 


5. -- The Additional. Commis- 
sioner disposed of the revision peti- 
tion by enhancing the assessment 
by Rs. 20,00,000/- as against the ad- 


mitted gross turnover of Rupees 
35,93,402/- and charged the entire 
enhanced amount of Rs, 20,00,000/- 


to .tax subject to deduction.. under 
Section 5 (2) (b) of the Act. 


6. The: appellant thereupon 
tok the matter in further revision 
to the Board of Revenue, West Ben- 
gal contending that the conclusions 
arrived at by the Additional Com- 
missioner, (Commercial Taxes were 


‘ wholly unwarranted and that while 


exercising his power of revision 
under Section 20 (3) of the Act, the 
Commissioner had to confine him- 
self to the examination of the mate- 
rial before the Assessing Officer and 
could not take additional facts into 
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consideration, 
both the contentions and rejected the 
revision application, Thereupon the 
appellant made .an application to 
the Board under 
the Act requesting that the: points 
-of law arising from its decision be 
referred for decision to the 
Court. ‘Although at the hearing of 
the application, the appellant ‘stress- 
. ed that reference. be made on three 
points, the Board allowed the appli- 
cation in part and referred only the 
following question of law for deci- 
sion to the High Court:— 


“Whether on the facts and cir- 
cumstances of the case, in exercise 
of his powers. under . Section 20 (3) 
of the Bengal Finance (Sales Tax) 
Act, 1941, the Additional Commis- 
sioner was competent to reassess 
the gross turnover of the petitioner 
- by taking into consideration addi- 

tional material which had not been 
made available ‘to the. assessing offi- 
cer? 


-71 The ‘appellant did not na 
content with this limited reference 
and made añ application under sub- 
sections (2) (b) and (3) of Section 21 
of the Act to the High Court which 
directed the Board to submit for its 
decision the following further - ques- 
tion of law:— - 

‘Whether on the facts admitted 
or found by the Tribunals below, 
the Additional Commissioner of Com- 
mercial Taxes was vested with the 
authority. or jurisdiction, under sub- 
section (3) of Section 20 of the Ben- 
gal Finance (Sales Tax) Act, 1941, 
read with Rule 80A of the Rules 
framed thereunder to admit or rely 
on the ` purported report, dated 
December Po, 1960, of the Commer- 
cial Tax Officer of the Central’ Sec- 
tion, pursuant to the enquiry, under 


sub-section. (1) of Section 14 of the 


said Act. initiated long before the 
filing .of the revision petition ‘in 
question by the petitioner before the 
Commissioner of commer. Taxes, 
West Bengal?” 


8. -The Board thereupon re- 
ferred the above quoted second ques- 
tion of law as well .to the High 
Court for its decision. 


9. After ‘hearing the PE 
and the Revenue, the High Court 


‘Ltd, v.: Board of Revenue 
The Board negatived: 


Section 21 (1) of- 


High | 


. ment made or. order 


A.L R. 
by its common judgment- dated: June 
11. 1970 answered both, the afore- 
said questions in the affirmative; 
Aggrieved by this judgment of' the 
High Court. the’ ~ appellant applied 
for and obtained special leave to ap- 
peal’ to this Court. 


10. Appearing for the appel- 
lant, Mr. Desai has strenuously urg- 
ed that the revisional power of the 
Additional Commissioner under Sec- 
tion 20 (3) of the Act was a limited 
one-and he was not competent to 
act as an original assessing authority 
and assess the gross turnover. by tak- 
ing into consideration the additional 
material comprising fresh sources 
of revenue which was not available 


to the Assessing Officer, He has 
further urged that the Additional 
- Commissioner. could not admit or 


rely on the report dated December 
27, 1960, of the Commercial Tax 
Officer, Central Section, based on the 
enquiry under Section 14 (1): of the 
Act which was initiated long before 
the filing of the revision application 
before the Commissioner, Commercial 
Taxes, West Bengal © -> 


H. Though both hae. con- 
tentions are inextricably ` linked up; 
we shall deal with them separately. 
Turning to the first contention. we 
wish to make it clear that the scope 
and ambit of the revisional jurisdic- 
tion varies from statute ` to -statute 
and it is difficult to make general 
‘observations in regard ‘thereto. - For 
ascertaining the true scope, content 
and ambit of. fhe revisional jurisdic- - 
tion of the Commissioner or the: Ad- 
ditional Commissioner, as; the - case 
may be, of Commercial Taxes, under 
the Act, it is necessary to notice 
Section 20 thereof which in so far 
as is material for the purpose of 
these appeals stood thus. at the rele- 
vant time:— 

“20 (3). Subiect to such rules as 
may be prescribed and for reasons 
to be recorded-in writing, the - Com- 
missioner upon application or of his 
own motion may revise any assess- 
passed under 
this Act or the rules thereunder by 
a person appointed under Section 3 
to assist him, and subject as afore- 
said, the. Board’ of: Revenue may, in 
like manner, revise any order pass- 
ed by the Commissioner: .: : 
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Provided. that | before rejecting 
any application for the revision of 
any such order the Commissioner or 
the Board. of- Revenue, as the case 
may be, shall consider it and: shall 
record reasons for such refection.:. 

Provided further that no appli- 
cation for revision shall lie. to. the 
Commissioner in respect of any as- 
sessment if an appeal lies under 
sub-section (1) to the Commissioner 
in respect of. such assessment.......... 

© (5) Before anv order is passed 
under this section which is likely to 
affect any. person adversely, such 
person shall be given reasonable op- 
portunity of being heard.” 


‘12, The section as extracted 
above is very, widely- worded. The 
word ‘revise’ occurring therein 
(which | in dictionary is described as 
meaning to ‘re-examine, to revien; 
to correct, or to amend the, fault’. 
not hedged or aualified by any cies 
dition or limitation. The controlling 
expressions like ‘for the purpose of 
satisfying himself as to the legality. 
or propriety of the order passed’ or 


‘regularity of the proceeding’ which 
are susceptible of being construed as 
restricting the revisional power to 
rectification. of an illegality or im- 
propriety of the order or of irregu- 
larity. in the proceeding are also not 
to be: found therein. There is also 
nothing in the Bengal. Sales Tax 


Rules, 1941. (hereinafter called ‘the 


Rules’) to -cireumscribe or limit. the 
power. It.is not. therefore, unrea- 
sonable: to infer that the- amplitude 
of the power conferred on the Com- 
missioner or the . Additional Com- 
missioner is more extensive than the 
power. exercisable by the. High Court 
under Section 115 of the Code of 
Civil Procedure.: In fact, 
easily equated with the power exer- 
cisable by the appellate. authority in 
an appeal under sub- section (2) of 
Section 20 of the. Act. We are for- 
tified in this view by the following 
observations made by this Court in 
Indira Sohanlal v. Custodian of Eva- 
cuee Property Delhi, AIR Tepe .SĊ 
7T: 

“Section. 27 is very wide. in its 
‘inns and it cannot be construed as 
being subject to any limitation such 
as filing of an: appeal.. -Nor can the 
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it can be 
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scope of revisional powers be confin- 
ed only to matters of jurisdiction or 
illegality, because under Section 27 
the Custodian General, can exercise 
revisional powers for the purpose of 
satisfying himself as.to “the legality 


or propriety” of any order of the 
Custodian.” . oe - 
13. The following observations 


made by Ramaswami, J. in. . East 
Asiatic Co, (India) Ltd..v. State of 
Madras, 7 STC 299 = (AIR 1956 Mad 
168) are also. relevant:— 


“The purposes of this Act are 
two fold, viz, the levy of a general 
tax on the sale of goods to supple- 
ment the lost revenues and for -pro- 
moting the general public good; and 
Secondly, to see that this is done under 
the provisions of the Act and not 
by carrying out in a capricious or 
arbitrary manner. Therefore, a revi- 
sional authority has to be created. 
What is-revision?’ The essence of 
revisional: jurisdiction lies in the duty 
of the superior tribunal or officer 
entrusted with such jurisdiction to 


see that the subordinate tribunals or _ 


officers keep themselves within ‘the 


_.bounds prescribed by law and that 


they do. what their . duty -requires 
them to do and that they doitin a 
legal manner, This jurisdiction - be- 
ing one of superintendence and cor- 
rection in appropriate cases, it is 
exercisable even suo motu as is 
clear from the numerous statutory 
provisions relating to revision found 
in various Acts and Regulations such 
as the Civil Procedure Code, Crimi- 
nal. Procedure Code, ‘Income-tax Act, 
ete. The jurisdiction of suo motu 
revision is not cribbed and  cabined 
or confined by conditions and quali- 
fications, The purpose of such an 
amplittide being given suo motu re- 
visions appears to be as much to 
safeguard the interests of the exche- 
quer as in the interests of the asses- 
see, The State can never be the 
appellant and if there is an order 
against the State to | its ` prejudice, 
and naturally the assessee in whose 
favour the order is passed does not 
prefer an appeal, the State. would 
suffer unless its interests are safe- 
guarded by the exercise of such 
supervisory jurisdiction. as the one 


-given to the Buns ‘above-men-. 


tioned.” . 


t 
i 


1550 S.C, {Prs, 14-17] Ram Kanai Pal Ltd. v: Board of Revenue 


14, - Thus the Commissioner or 
the Additional Commissioner can, in 
exercise of his revisional power, -re- 
assess the turnover and while doing 
so rope in escaped: items of turnover 
and thereby’ enhance the gross turn= 
over. 


` 15. Having found- that the 
power of revision exercisable by 
the Commissioner, Commercial Taxes 
is not trammelled by any limitation; 
let us now see whether ‘the ..Com- 
missioner while exercising the revi- 
sional power is confined’ to the order 
of assessment and the record of pro- 
ceedings of the Assessing Officer or 
can he travel outside the same and 
re-assess. the gross turnover by tak- 
ing additional -material under consi- 
- deration, The following observations 
made -in the’ majority judgment of 
this Court in the State. of Kerala v. 
K. M. Cheria Abdula & Co., (1965) 
16 STC 875 = (AIR 1965 SC 1585) 
are helpful in deciding, this: mat- 
ter:— os : 

“The words of Section. 12. (2) of 
the Madras General Sales Tax Act, 
1939, that the Deputy Commissioner 
“may pass such order with respect 
thereto as. he thinks fit” means such 
order as may in the circumstances of 
the case for rectifying the defect be 
regarded by :him as just, Power ` to 
pass such order: as. the revising 
authority thinks. fit may in some 
cases include power to make or direct 
such further enquiry as the Deputy 


Commissioner may find necessary for. 


rectifying the illegality - or. impro- 
priety of the order, or:..irregularity 
in the proceeding. It is therefore 


not right baldly to propound that in 
passing an order in the exercise ~ of 
his revisional. jurisdiction, the Deputy 
Commissioner must in all cases be 
restricted to the record maintained 
by the officer. subordinate to him, 
. and can never make ‘enquiry out- 
side that record, Therefore, confer- 
ment of power under Rule 14-A of 
the Madras General. Sales Tax 
Rules, 1939, to make further. enquiry 
in cases where after being satisfied 
about the: illegality or impropriety of 
the order or irregularity in the pro- 
ceeding, the revising authority thinks 
it just for rectifying the defect to 
do so does not amount to enlarging 


- sion of this Court in Swastik 


ATIR. 


the jurisdiction conferred by Sec, 12 
(2).” 

.: 16. Tt. will also be apposite in 
this connection to: refer to the fol- 
lówing observations made. by the 


Madras High Court in State.of Mad- ~ 


ras v. Madura Knitting. Co... Ltd., 
(1959) 10 STC 155 (Mad): eat 

“The powers given to the revis~ 
ing authority under Section 12 (2) 
were not confined to errors -patent . 
on the. face.of the record but would 
extend to probing further’: into ; the 
records like calling for despatch re- 
gisters and other evidence.” 


17. It’ will also be useful wi 
this connection to refer to the deci- 
Oil 
Mills Ltd. v. H. B. Munshi, (1968) 2 
SCR 492 = (AIR 1968. SC 843) - 
where this Court did not accept ` the 
principle laid down by the Andhra. 
Pradesh High Court in: State of. 
Andhra Pradesh v, T, C, Lakshmaiah 
Setty & Sons, (1961) 12. STC’ 663 
(Andh Pra). that the Deputy Com- 
missioner of Sales Tax while. exercis- 
ing revisional powers under the Sales 


Tax Act. of 1946 or of-1953 or of © 


1959 could not travel beyond: the 
material: or record: that is available to 
the assessing ‘authority and was: not 
entitled to find data to institute an 
enquiry so as to include additional: 
material in order to judge the .cor- 
rectness of the order sought to. he 
revised’ and held: - 


“Whenever a: power. is ‘conferred - 
on an- authority to revise an order, 
the authority is entitled to . examine 
the correctness, legality and propriety 
of the order: and to pass such sui- 
table orders as the authority may ` 
think fit in the circumstances of the 
particular case _ before- it. When 
exercising such powers, there is no 
reason why the authority should not 
be entitled to hold ‘an enquiry or 
direct an enquiry to be held and, 
for that purpose, admit additional 
material, The proceedings for revi- 
sion, if-started suo motu, must not 


of course be based on a mere’ con- 
jecture and there should þé some 
ground for invoking the  revisional 


powers, Once these powers are in- 
voked, the actual interference must 
be based on sufficient grounds, and, 
if it is considered necéssary that 
some additional enquiry should ` be 
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made to arrive at a proper and just 
decision, there can be-no bar. to the 
revising. authority holding a- further 


enquiry or directing- such an enquiry: 


to be held by some. other appropriate 
authority.: This principle has. -beem 
clearly recognised by this Court -im 
the State of Kerala v. Abdulla and 
Co., (1965) 16 STC 875 = (AIR 1965 
$C 1585)” - E ms z 
18. The decisions: of this 
Court in Deputy Commr., of Agricul- 
tural Income-tax and Sales Tax, Qui- 
lon v. Dhanalakshmi Vilas; Cashew 
Co., (1969) 24 STC 491 (SC), the State 


of Kerala v. M. Appukutty, (1963) 14 


STC 242 = (AIR 1963 SC 796) and 
Commr. of Income-tax, Bombay v. 
Shapoorji Pallonji Mistry, (1962) 44 
ITR 891 = (AIR 1962 SC 1086): re- 
lied. upon by Mr. Desai in support 
of his contention. that while: exercis- 
ing his revisional power under Sec- 
tion 20 (3), of the Act, the Commis- 
sioner. cannot travel outside ‘the re- 
turn made by the assessee and the 
assessment order passed by .. the 
Sales Tax Officer with a. view , to 
finding out suppressed ‘or ` escaped 
items:of-turnover and énhance ' the 
assessment are distinguishable as’ in 
all those cases, there were ‘specific 
and separate provisions which’ enabl- 


ed escaped turnover or income- ‘being; ` 


brought to tax after following a.spe- 
cial procedure... In ...Dhanalakshmi 
Vilas. Cashew Co.’s_ case (supra), 
there was Rule 33 of Kerala General 
Sales Tax Rules, 1950, in M. Appu- 


kutty’s case (supra), there. was. 
Rule 17 of .the- Madras Gene- 
ral Sales. Tax Rules, 1939 . and 


in Shapoorji Pallonji - Mistry’s. case 
(supra) there were Sections 34 and 
33B of the Income Tax. Act,. 1922 
which enabled escaped turnover or 
escaped income to be brought, to. tax. 
In the Act before us, however, there 
are no.separate or specific provisions, 
for assessment of, escaped . turnover 
which may, by implication, be. said 
to exclude from the ambit. of. the 
revisional jurisdiction of the .Com- 
missioner the _ taking of. additional 
facts into. consideration. and enhanc- 
ing the gross turnover. ... . .- 


.. 19 In view. of the foregoing 
discussion, we’ have no hesitation’ in 
repelling the first contention raised 
on behalf of the appellant: .by. Mr. 
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Desai and. in holding that the High 
Court was right. in’ answering the 
first question referred to it by the 
Board. of Revenue: in the affirmative. 
20." This takes us to the second 
conterition advanced on behalf of 
the appellant which is covered “by 
the ‘second question referred by the 
Board of Revenue at, the requisition 
of the High Court.. For effectively 
dealing with this contention, it is. 


“necessary to advert to ‘the following 


two provisions viz, Section 14 of the 
Act and Rule 80A of the Rules: 


A “14. (1) The Commisssioner may, 
subject to such conditions as'may be 
Prescribed, require any dealer— 


r- (a) to .produce before. him any 
accounts, registers. or documents, 


fb) to furnish any information, 
relating to stock of ‘goods: of, or pur- 
chases, sales or deliveries of ‘goods 
by, the dealer or’ relating to any 
other matter, as may be- deemed 
Rene ae ‘the. purposés of this 


..., £2) (a) All” accounts. | registers, 
and documents relating to the stocks 
of goods of, or purchases, sales and 
deliveries of goods by any dealer: 
an pi A “A lane f; a i i 
: (b), all goods kept in any ` place 
of business of any..dealer. shall at 
all reasonable times be open to ins- 
pection by the Commissioner, . 


(3) If. the Commissioner hag rea- . 
son to suspect that any dealer is at- 
tempting to. evade payment of any 
tax under this Act, he:may, for rea- 
sons to be:recordéd: in writing, seize 
such -accounts, registers or documents 
of the dealer: as: may be necessary, 
and shall grant a: receipt- for the 
same, and shall retain the same only 
for’ só long as may be necessary for 
examination thereof or for a prose- 
cution:........ rete eee aS 

_. “Rule 80A. The appellate or re- 
visional ‘authority may, before finally 
disposing of the matter,’ make such 
aquiry ‘or cause stich inquiry to be 
mae by such officer as it may think 
thre asthe a oe De ae aS 
- 21.’ A combined reading of 
the provisions of Section (20 (3) of 
the Act and: Rule 80A of the ‘Rules 
would show that. the., Commissioner, 
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„Commercial Taxes is empowered to 
make or cause to be made such en- 
quiry as he may think fit for proper 
exercise of the revisional jurisdiction 


conferred on him under Section 20 
(3) of the .— Act. It . would 
be further noticed that the 


Commissioner can, under Section 14 
of the Act, call upon any dealer to 
produce any accounts, registers or 
documents or to furnish any infor- 


mation relating to his business as. 


may be deemed necessary for the 
purposes of the Act which include 
the exercise of revisional jurisdiction. 
It would also be noticed that the 
powers under Section 14 of the Act 
have been duly delegated to the 
Commercial Tax Officer. In this 
state of affairs, it is immaterial whe- 
ther the Commissioner proceeds to 
make the enquiry before or after 
the filing of a revision petition so 
long as he affords to the person 
likely to be adversely affected by 
his action, an opportunity of being 
heard, In the - instant case, the 
whole thing was duly processed. As 
already stated, the Commercial Tax 
Officer, Central Section, by his no- 
tice dated October 25. 1960 gave ade- 
quate opportunity to the appellant 
to explain the discrepancies in its 
cash memos and books of accounts. 
Another opportunity to explain the 
suspicious circumstances relating to 
the alleged suppression of the turn- 
over as also to refute the material 
collected by the Commercial Tax 
Officer, Central Section, as a result 
of the investigation made by. him 
and to show cause why action to 
subject the escaped turnover to tax 
be not taken was afforded to the 
appellant by the Additional Commis- 


sioner, Commrl. Taxes, when on re- 


ceint of the aforesaid report dated 
27-12-1960 of the Commercial Tax 
Officer, Central Section, he gave a 
notice to the former and furnished 
him with a full copy of the report. 


It cannot, therefore. be maintained. 


with any show of.force that, in ad- 
mitting and relying on. the aforesaid 
` lraport dated December. 27, 1960 of 
the Commercial..Tax Officer, Central 


Section, the Additional Commissioner, | 
Commercial Taxes. comimitted any il- 
legality -or breach of any, statutory. 


provision or rule or-transgressed ‘the 


` State of M. P: v.. Ratan Singh © 


:ject-matter of the 


‘ment of the case drawn by it. 


A.LR. 


limits of his jurisdiction. It- will 
also not be out of place to mention 
that the contention which is the ‘sub- 
second. question 
was never raised before the Board of’ 
Revenue as appears from the state- 
We 
are, therefore, clearly of the view 
that the High Court was right in 
answering the second question also 
in the affirmative. 

22. ` In the result, the appeals 
fail and are hereby dismissed but in ` 


‘the. circumstances of the case with- 
out any order as to costs. 


Appeals dismissed. 





AIR 1976 SUPREME COURT 1552 
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A. C. GUPTA AND S. MURTAZA - 
FAZL ALI, JJ, 

State of Madhya Pradesh, Ap- 
pellant v. Ratan Singh and others, 
Respondents. 

- Criminal Appeal No. 
1971, D/- 5-5-1976. 

(A) Penal Code (1860), S. 57 — 
Sentence for life — Whether cam 
be treated as one for 20. years — 
Criminal. Original No, 61-M of 1971, .. 
D/- 13-5-1971 (Punj), Reversed. 


~ A sentence for life would enure 
till the lifetime of the accused as it 
is not possible to fix a particular pe- `` 
riod of the prisoner’s death: so any 
remissions given under . the Rules 
could not be regarded as, a substitute 
for a sentence of sentence for life. - 
The Rules framed under the Prisons 


246 of 


. Act‘or under the Jail Manual do not 


affect the total period which the- 
prisoner has to - suffer but merely 
amount to administrative instructions 
regarding the various remissions to 
be given to the prisoner from time _ 
to time in accordance with the rules. ` 


. The question of remission of the en- ` 


tire sentence or a part of it lies 
within the exclusive domain of the 
appropriate Government under Sec- 
tion 401 of the . Code. of Criminal. 
Procedure. and neither. Section 57 of > 
the. Penal Code nor any Rules or lo- 
“(Criminal Original No. 61-M of 

1971, D/- 13-5-1971 —Punj.) sO 
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cal Acts can stultify the effect of 


the sentence of ‘life imprisonment 
given by the Court under Penal 
Code, The prisoner cannot be re- 


leased automatically on the expiry of 
20 years. (1961) 3 SCR 440, Rel. on; 
Criminal Original No, 61-M of 1971, 
D/- 13-5-1971 (Punj), Reversed. 

(Para 4) 


(B) Criminal Procedure Code 
(1898), Section 401 — “Appropriate 
Government” — Meaning of — Cri- 
minal Original No, 61-M of 1971, D/- 
13-5-1971 (Punj), Reversed, 

Sub-section (2) of Section 
enjoins that before exercising its 
discretion on an application made to 
the appropriate Government for re- 
mission of the sentence the appro- 
priate Government may require the 
presiding -Judge of the Court which 
convicted the prisoner to state his 
opinion whether the application 
should be granted or refused. The 
procedure laid down in sub-section 
(2) of Section 401 gives a clear indi- 
cation as to the real meaning and 
purport of the words: “appropriate 
Government.” It is obvious that only 
that Government can call for 
opinion of the presiding Judge of 
the Court which has control over the 
said presiding Judge or the Court 
which is situated within the jurisdic- 
tion of the said Government. As a 
logical corollary of the interpretation 
of sub-s. (2) of Section 401 it is the 
State where the accused was 
victed which alone has the power to 
grant remissions of the sentence. 
Any transfer of the accused from 
jail situate in one State to a jail in 
some other State has absolutely no 


bearing on the question as to the 
application of Section, 401, because 
this is merely an executive matter 
and an executive decision taken to 


meet the convenience of the accus- 
ed. Further, the position is made 
absolutely clear by sub-section (3) 
to Section 402. A perusal of this 
provision clearly reveals that the 
test to determine the appropriate 
Government is to locate the- State 
where the accused was convicted and 
sentenced and the Government of 


that State would be the appropriate ; 


Government Within the 
Section 401. . Where the 
State feels that the accused -has com- 
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401 


the. 


con- ` 


‘transferee | 
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pleted a period of 20 years it has 


_merely to, forward the request of the 


prisoner to the concerned State Gov- 
ernment, that is to- say, the Govern- 
ment of the State where the pri- 
soner was convicted and sentenced 
and even if this request is rejected 
by the State Government the order 
of the Government cannot be inter- 
fered with by a High Court in its 
writ jurisdiction, ILR (1975) 1 Puni 
& Har 201, Approved, AIR 1969 
Madh Pra 252 Dist. Criminal Origi- 
nal No, 61-M of 1971, D/- 13-5-1971 
(Punj), Reversed, (Paras 5, 6, 9) 
Cases Referred: Chronological Paras 
ILR (1975) 1 Punj & Har 201 7 
ATR 1969 Madh Pra 252 = 1969 Jab 

LJ 530 2, 8 
AIR 1961 SC 600 = (1961) 3 SCR 

440 4 
AIR 1945 PC 64 = 72 Ind App1 4 


Mr, Ram Panjwani, Deputy Ad- 
vocate General, M. P, (Mr H. S. 
Parihar Advocate, for Mr, L N. 
Shroff, Advocate with him), for Ap- 
pellants; M/s. O. P. Sharma, M, S. 
Dhillon, Mr, S. K. Mehta, Advocates, 
for Respondents Nos. 2-4. 


_The Judgment of the Court was 
delivered by 

FAZL ALI, J.:— This appeal by 
special leave is directed against the 
judgment of the Punjab and Haryana 
High Court dated May 13; 1971 by 
which the High Court allowed the 
writ petition filed by the respondent 
Ratan Singh a prisoner who was 
confined -in Central Jail, Amritsar. 
The appeal arises in ‘the following 
circumstances. 


2. The respondent Ratan 


-Singh was convicted by the Sessions 


Judge, Bhind in the State of Madhya 


‘Pradesh by his order dated October 


16, 1957 under Section 302, I. P, C. 
and sentenced to imprisonment for 
life. An appeal filed by the respon- 
dent against the order of the Ses- 
sions Judge was dismissed by the 
High Court on May 19, 1959. There- 
after the aceused made a prayer to 
the Government for transferring him 
from Gwalior Jail to Amritsar as 
the accused/respondent belonged to 
Punjab State, The representation of 
the accused was accepted’ and ac- 
cordingly he was transferred to the 
Punjab Jail where he was lodged at 
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Central Jail, Amritsar. The order of 
transfer was passed on October .15, 
1959. The . respondent: -contended 
that as he had completed the period: 
-of 20 years’ imprisonment. including 
the remissions granted. under the 
Punjab Jail: Manual he was entitled 
to be released forthwith and he ac- 


cordingly made an application for his, 


release to the Punjab - Government. 
In fact the admitted position -is that 
on May-7, 1971 the accused had 
undergone .imprisonment:..for a per- 
iod of 25 years 18 -days and 19 
hours taking into account the various 
remissions granted to .him from 
time to time. The Government of 
Punjab forwarded the representation 
of the respondent to the Government 
of Madhya Pradesh for passing an 
order of release. On April 18, 1971 
the State of Madhya Pradesh re- 
jected the request of the respondent 
for his release. Thereafter the ac- 
cused/respondent filed a writ petition 
in the High Court :of Punjab ‘and 
Haryana on the ground that the ac- 
cused having served the sentence for 
more than 20 years was entitled “to 
be released as a matter of course 
under the provisions. of the Punjab 
Jail Manual and the Rules framed 
under the Prisons Act. It was also 
contended by the respondent that as 
he was lodged in a jail under the 
jurisdiction of the Punjab ‘Govern- 
ment, the appropriate: Government. to 
order ‘his release was the Punjab 
Government and not the Government 
of Madhya Pradesh and, therefore, 
the request made by the „Punjab 
Government to the Madhya Pradesh 
Government was not warranted by 
law. The High Court without issu- 
ing notice to the State of Madhya 
Pradesh and after hearing the Ad- 
vocate-General accepted the. plea 
taken by the respondent and held 
that Punjab State was the’ appro- 
priate authority to release the res- 
pondent. The High Court relied 
‘upon ‘a decision of the Madhya Pra- 
desh High Court in Sitaram Barelal 
v. State of Madhya Pradesh, . AIR 
1969 Madh Pra 252. and directed 
‘that as the respondent had already 
served. more than 20 years he - was 
entitled to be released forthwith. 
` Accordingly the High Court allowed 
the petition and directed the- State 


A.L BR: 


Government to consider the case of 
the respondent for being released. 
and dispose of the’ case within 20 
days from the date of the order of 
the High Court, It appears that in 
pursuance of the order of the High 
Court the respondent was released. . 


3... The State of Madhya Pra- 
desh has filed this appeal by special 
leave against the order of the Pun- 
jab and Haryana High Court on the 
ground that in law it was the 
Madhya Pradesh Government alone 
which had the power to remit the 
sentence and release the prisoner 
and the High Court was in error in 
holding that the Punjab Government 
could. pass. the order of ‘release, Ap- 
pearing in support of the ‘appeal 
Mr. Ram Panjwani learned counsel 
submitted two points before ‘us, In 
the first. place it was argued.that the 
High Court completely .- overlooked 
the legal position that a sentence of 
imprisonment for life could not be 
said to be a sentence which’ would 
expire automatically after the expiry 
of 20 years including remissions. Thé 
sentence would’ -enure till the life- 
time of the prisoner but’ the State 
Government had the discretion under 
Sections 401 and 402 of the Code of 
Criminal Procedure to remit the re- 
maining part of the sentence and 
order release of the prisoner. Second: 
ly, it was submitted that ‘as the pri- 
soner was convicted by a Court 
situate in the State of Madhya Pra- 
desh the’ appropriate : Government 
was the Madhya Pradesh Govern- 
ment and not the’ Punjab Govern- 
ment where the prisoner was trans- 
ferred to exercise its discretion under 
Section 401 of the Code of Criminal 
Procedure, “Noone ‘appeared for the 
respondent, but atthe time of 
granting special leave, this Court had 
ordered that the release of ‘the’ pri- 
soner would not be réopened even if 
the appeal succeeded. In other words 
the State of Madhya Pradesh in this 
case is not concerned with the indi- 
vidual case of the . respondent but 
only wants an authoritative decision 
on the important principle involved 
in the case: `“ i i 

4. As regards the first point, 
namely, that ‘the prisoner could 
released automatically on the expiry 


eat aa 
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of 20 years under the Punjab ` Jail 
Manual or the Rules framed. under 
the Prisons Act, the matter is no 
longer res integra and stands con- 
cluded by a decision of this Court in 
Gopal Vinayak Godse `v, State of 
Maharashtra, (1961) 3 SCR 440 = 
(AIR 1961 SC 600) where the Court, 
following a decision of the Privy 
Council in’ Pandit Kishori Lal v. 
King Emperor, 72 Ind .App 1 = 
(AIR 1945 PC. 64) observed as fol- 
lows: 


“Under that section, a 
transported for life or any. other 
term before the enactment of | the 
said section would be treated as a 
person sentenced to rigorous impri- 
sonment for life or for the said 
term, ; 


. If so, the net question is he 
ther there is any provision of law 
whereunder a sentence for life - im- 
prisonment, without any formal re- 
mission by appropriate Government, 
can be automatically treated as one 
for a definite period. No such pro- 
vision is found in the Indian Penal 
Code, Code of Criminal Procedure- or 
the Prisons Act. 

x x =x 

A sentence of transportation for 
life or imprisonment for life must 
prima facie be treated as transporta- 
tion or imprisonment for the whole of 


person 


the remaining ‘period of the convicted 


person’s natural life.” 
The Court further observed’ thus: 


“But the’ Prisons Act does not 
confer on any authority a power 
to commute or remit sentences, it 
provides only for the regulation of 
prisons and for the treatment of pri- 
soners confined therein, Section 59 
of the Prisons Act confers a power 
on the State Government to make 
rules, inter alia, for rewards for 
good conduct, Therefore, the rules 
made under the Act should be con- 
strued within the scope of the am- 
bit of the Act. x x x Under the 
said rules the orders of an appro- 
priate Government under Sec, 401, 
Criminal Procedure Code, are a pre- 
requisite for a release. No other 
rule has been brought to our notice 
which confers an indefeasible right 
on a prisoner sentenced to transpor- 
tation for life to an unconditional 
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release-on- the expiry of a particular 
term including remissions, The rules 
under the Prisons Act do not sub- 
stitute a lesser sentence for a sen- 
tence of transportation’ for life.” 
“The question of remission is ex- 
clusively within the province of the 
appropriate Government; and in this 
case it is admitted that, though the 
appropriate Government "made cer- 
tain remissions under Section 40i of 
the Codé of Criminal Procedure, it 
did ‘not remit the entire sentence. 
We, therefore, hold that the peti- 
tioner has not yet acquired any 
right to release,” . 
It is, therefore, manifest from the 
decision of this Court that the Rules 
framed under the Prisons Act or 
under the Jail Manual do not affect 
the total period which the prisoner 
has to suffer but merely amount to 
administrative instructions regarding 
the various remissions to be given 
to the prisoner from time to time 
in accordance with the rules. 
This Court further pointed out that 
the question of remission of the en- 
tire sentence or a part of it lies 
within the exclusive domain of the 
appropriate Government under S. 401 
of the Code of Criminal Procedure 
and neither Section 57 of the Indian 
Penal Code nor any Rules or local 
Acts can stultify the effect of the 
sentence of life imprisonment given 
by the Court under the Indian Penal 
Code. In other words, this Court has 
clearly held that a sentence for life 
would -enure till the lifetime of the 
accused: as it is not possible to fix 
a particular period of the prisoner's 
death so any remissions given under 
the Rules could not be regarded as a 
substitute for a sentence of transpor- 
tation for life. In these circumstan- 
ces, therefore, it is clear that the 
High Court was in error in think- 
ing that the respondentwas entitled 
to be released as of right on com- 


. pleting the term of 20 years includ- 


ing the remissions. For these rea- 
sons, therefore, the first contention 
raised by the learned counsel for 


the appellant is well founded and 
must prevail. 
5. The next plank of the 


argument put forward by Mr. Ram 
Panjwani was that under Section 401 
of the Code of Criminal Procedure it 
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was the State of Madhya Pradesh 
where the accused was convicted 
which alone had the power to grant 
remission and order release of the 


prisoner, It was submitted that the 
transfer of the accused from the 
State of Madhya Pradesh to 
the State ` of Punjab — was 


made merely at the instance of the 
prisoner and for his convenience and 
could not clothe the transferee State 
with the power to pass an’ order 
under Section 401° of the Code 
of Criminal Procedure. In order to 
understand the implications of the 
argument put forward by the appel- 
lant it may be necessary to extract 
_ the relevant provisions of Sec. 401 
‘of the Code of Criminal Procedure 
which run thus: 


“401. (1) When any person has: 


been sentenced to punishment for an 
offence, the appropriate Government 
may at any time, without ‘conditions 
or upon any conditions ~ which ~ the 
person sentenced accepts suspend the 
execution of his sentence or remit 
the whole or any part of the punish- 
ment to which he has been sentenc- 


(2) Whenever an application is 
made to the appropriate Government 
for the suspension or remission of a 
sentence, the appropriate Govern- 
ment, may require the - 
Judge of the Court before or. by 
which the conviction was had or 
confirmed to state his opinion as to 
whether the application should be 
granted or refused, together with his 
reasons for such opinion and also to 
forward with the statement of such 
opinion a certified copy of- the re- 
cord of the trial or of such record 
thereof as exists.” 


A perusal of Section 401 of the Code 
of Criminal Procedure would reveal 
that the section consists- of two 
parts — the first part confers an ab- 
solute discretion on the 
Government to remit the whole or 
any part of the punishment to which 
the accused may have been sentenc- 
ed. The words used in sub-sec. (1) 
as also sub-section (2) of Section 401 
clearly show that the power is exer- 
cised by the “appropriate Govern- 
ment.” The expression “appropriate 
Government” appears to have been 


` sentence. 


presiding | 


A.I. R. 


substituted for the expression “Pro- 
vincial Government” by Amendment- 
Act 1950. Previously the words used 
were “Provincial Government.” Sub- 
section (2) of Section 401 of the Code 
of Criminal Procedure, however, en- 
joins that before exercising its dis- 
cretion on an application made to 
the appropriate Government for re-] 
mission of the sentence, the appro- 
priate. Government may require the 
presiding Judge of the Court which 
convicted the prisoner to state his 
opinion whether the application 
should be granted or refused, Thus 
the procedure laid down in sub-s. (2) 
of Section 401 gives a clear. indica- 
tion as to the real meaning and 
purport of the words “appropriate 
Government.” Jt is obvious that 
only that Government can. call for 
the opinion of the presiding Judge of 
the Court which: has control - over 
the said presiding Judge or the Court 
which is situated within the jurisdic- 
tion: of the -said Government, As a 
logical corollary of the ` interpreta- 
tion of sub-section (2) of Section 401 
it is the State where the accused’ 
was convicted which alone has the 
power to grant remissions of the 
In the instant case the 
Punjab Government had absolutely 
no control or jurisdiction over the 
Sessions Judge, Bhind in the State 
of Madhya Pradesh and could not 
have called for an opinion from that 
Court. In these circumstances there 
can be. no shadow of doubt that 
the appropriate Government men- 
tioned in sub-section (1) and sub- 
section (2) of Section 401 of the 
Code of Criminal Procedure refers to 
the Government of the State where 
the accused was convicted, that is 
to say, the transferor Government 
and not the transferee Government. 
Any such transfer of the accused 
from a jail situate in one State to a 
jail in some other State has abso- 


; _lutely no bearing on the question as 
appropriate ` 


to the application of Section 401 of 
the Code of Criminal Procedure, be- 
cause this is merely an executive 
matter and’ an executive decision 
taken to meet the convenience of 
the accused. . 


6. Furthermore, the position 
is made absolutely clear by sub-sec- 
tion (3) to Section 402 of the Code 
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of Criminal Procedure 
thus: 

“In this section and in Sec, 401, 
the expression “appropriate Govern- 
ment” shall mean—_ , 


(a) in cases where the E 
is for an ‘offence against, or the 
order referred tò in sub-section (4A) 
of Section 401 is passed under, any 
law relating. to a matter tò -which 
the executive*power of the Union 


which - 


extends, | the Central Government; 
and 

(b) in "ohier cases, the State 
Government.” - l 
A perusal of this provision 
clearly- reveals ` ‘that the test 
to determine the appropriate: Gov- 


ernment is to locate the State where 
the accused was convicted and sen- 
tenced and the Government of that 
State would be the appropriate Gov- 
ernment within the meaning of Sec- 
tion 401 of the Code of: Criminal 
Procedure. Thus since-the prisoner 
in the. instant case was tried, con- 
victed and sentenced in -the State of 
Madhya Pradesh, the State of Madhya 
Pradesh would be the appropriate 
Government to exercise the discre- 
tion for remission of the’ ‘sentence 
under Section 401 (1) of the Code of 
Criminal Procedure. _ Although the 
present case is governed by the old 
Code, yet we may mention that the 
new Code of Criminal Procedure, 
1973 has’ put the matter completely 


beyond any controversy and has re-" 


iterated the provisions of Sec, 402 (3) 
in sub-section (7) of Section 432 
which provides thus: 

"(7) In this section and in Sec- 
tion 433, the expression “appropriate 
Government” means,— . 

(a) in cases where the sentence 
is for an offence against, or the 
order referred to in sub-section (6) is 
passed under, any law relating to - a 
matter to which the executive power 
of the Union extends, the Central 
Government; 

(b) in other cases, the Govern- 
ment of the State within which the 
offender is sentenced or the said 
order is passed.” i 


Actually this clause has been bodily 
lifted from the provisions of Section 
402 (3) and has made the position 
absolutely clear. 
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7.. In Surjit Singh v. State of 
Punjab; Criminal. Writ No. 11 of 
1971 decided on 26-5-1972. = (report- 
ed in ILR (1975) 1 Punj and Har 
201) a Division Bench of the Punjab 
and Haryana High Court has also 
taken the view that the appropriate 
Government .would be the Govern- 
ment of the State where the pri- 
soner has been convicted and sen- 
tenced,- The Division ‘Bench of the 
Court after an. exhaustive discussion 
of. the various provisions . of the 
Code of Criminal Procedure and the 
Rules observed as follows: 


“There is, however, nothing to 
indicate that- for: the purposes of re- 
mission and suspension of sentences 
under Section 401, Criminal. Proce- 
dure Code the Legislature intended 
to adopt a different definition of 
‘appropriate Government.’ In short, 
under Section 401, ` Criminal Proce- 
dure Code, the Government of the 
State of conviction and not the .Pun- 
jab Government was competent to 
remit the balance of the sentence of 
these life convicts, All that the 
Punjab Government could do was to 
forward the cases of these life-con- 
victs to the appropriate Government 
for remitting the remaining term of 
their life imprisonment, in exercise 
of the power under Section 401, Cri- 
minal Procedure Code. The Punjab 
Government has already made such 
a reference in favour of the _ peti- 
tioners to the Governments of the 
States of conviction.. Neither the 
Punjab Government ‘nor the Superin- 
tendent of Jail concerned can release 
the prisoners under any of the statu- 
tory rules contained in Punjab Jail 
Manual without receiving the neces- 
sary orders of the appropriate Gov- 
ernment under Section 401, Pending 
the receipt of orders of the appro- 
priate Government, therefore, the 
detention of the petitioners could 
not by any reasoning, be called il- 
legal.” 

We find ourselves in complete agree- 
ment with the view taken by the 
Punjab and Haryana High Court. 


8. Before closing the judg- 
ment, we may refer to Sitaram Bare- 
lal’s case AIR 1969 Madh Pra 252 
which forms the sheet-anchor of the 
decision of the High Court in the 
instant case. To begin with that case 
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does not deal with the identical 
point ‘involved in. the “present case. 
In that case, the. State. Government 
had exercised. a statutory | power 
under a Special Act passed: by ‘thé 
State of Madhya Pradesh, namely, 
the Madhya Pradesh Prisoners Re- 
lease on Probation Act 16 of 1954. 
Under the provisions of that Act the 
Statė Government was -given the 
power to release prisoners found to 
have been of good conduct . by im- 
posing certain conditions for their 
release. It was. not a case where 
the Government was exercising - its 
discretion under Section 401 of the 
Code of Criminal Procedure for re- 
mission of a part. of the sentence 
after the accused had. served the 
sentence for 20 years and claimed to 
be released, Secondly the power for 
a temporary release. of the ‘prisoner 
was conferred by the said Act on 
the State of Madhya Pradesh under 
certain conditions, The Government 
was, therefore, exercising a statutory 
power. In these circumstances the 
facts in Sitaram Barelal’s case were 
quite different from the facts of the 
present case. It is true that the pri- 
soner in that case was lodged in a 
jail in the State of Maharashtra but 
in -view of.the provisions of the Spe- 
cial Act a particular State Govern- 
ment alone was empowered to exer- 
cise its discretion under the provi- 
sions of Section 2 of the said . Act. 
In the instant case‘there is no such 
Act at all in the State of Puniab & 
Haryana which could have provided 
any justification for the said State to 
exercise its power to. release the pri- 
soner, Thirdly, as already stated the 
power conferred by the Act was 
merely a power to release the priso- 
ner on a temporary basis subject to 
certain conditions which is not the 
case here at all. In these circum- 
stances the High Court was: not at 
all justified in relying on the deci- 
sion of the Madhya Pradesh High 
Court in Sitaram Barelal’s case for 
the proposition that the Punjab 
Government would be, the appropriate 


Government to exercise power 
under Section 401 (1) of the Code 
of Criminal Procedure. l 

9. From a review of the’ 


authorities and the statutory provi- 
sions of -the Code of Criminal Pro- 
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cedure the following: propositions 


emerge: 


(1) that a' sentence of imprison- 
ment for life does not automatically 
expire at the end of 20 ‘years in- 
cluding the remissions, because the 
administrative rules framed under 
the various Jail Manuals or under 
the Prisons Act cannot supersede the 
statutory’ provisions of ‘the Indian 
Penal Code. A sentence of imprison- 
ment for life means a sentence for 
the entire life of the prisoner unless 
the appropriate Government chooses 
to exercise its discretion to remit 
either the whole or a part of the 
sentence. under Section 401 of the 
Code of Criminal Procedure, 


(2) ‘that the appropriate Govern- 
ment has the undoubted discretion to 
remit or refuse to ' remit .the - sen- 
tence and’ where it refuses to remit 
the sentence no writ can be: issued 
directing the State Government to 
release the prisoner; Se ate 


(3) that.the appropriate Govern- 
ment -which is empowered to 
remission under Section 401 of the 
Code of. Criminal Procedure. is the 
Government of the State where the 
prisoner has beeti convicted and sen- 
tenced, that is to say, the transferor 
State and not the..transferee State - 
where the prisoner may have been 
transferred at his. instance - under 
the. Transfer of Prisoners Act; and 


` (4) that where the transferee 
State feels that the accused has 
completed a period of 20 years it 
has merely to forward the request 
of the prisoner to the concerned 
State Government, that is to~- say, 
the Government of the State where 
the ‘prisoner was convicted and .sen- 
tenced and even if this request is 
rejected by the State Government 
the order of the Government cannot 
be interfered with by a High Court 
in its writ jurisdiction. 


10. For these reasons, there- 
fore, we are satisfied that the view 
taken by the High Court of Punjab 
and Haryana in the instant case is 
erroneous and cannot be supported 
in law. We accordingly allow the 
appeal, set aside the order- of the 
High Court. But as the respondent 
has already been released; the. ‘order 


grant - 
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of release of the. respondent . shall 
stand. eae 


sy R . + Appeal allowed. 





SUPREME COURT 1559: 
(From: Madras)* - 
A. N. RAY C. J., M, H. BEG - 
AND: JASWANT SINGH, JJ. 

_ R. R, Dalavai, Appellant. v. The 
State of Tamil Nadu, Respondent. = 
Civil Appeal. No, 1116 of 1975, 


AIR 1976 


D/- 7-5-1976. 

(A) Constitution of India, Article 
351 — Violation of—Pension Scheme 
by Tamil Nadu Government granting 
pension to Anti Hindi agitators — 
Payment under Scheme authorised 
not by legislative sanction but by 
executive act — Held that -thè 
scheme contained vice of disintegra- 
tion and fomenting fissiparous ten- 
dencies and also was without legisla- 
tive sanction and violative of Article 
351, W. P. No. 3962: of 1972, D/- 
21-1-1975 (Mad), Reversed. 

| - (Paras 6 and 7) 

Appellant'in person; A, V. Ran- 
gam and Miss A. Subhashini, Advo- 
cates, for Respondent, : 
' Judgment of the Court was de- 
livered by . 

RAY, C. J.:— This appeal is by 
special leave from the judgment 
dated 21 January, 1975. of the Mad- 
ras: High Court. . i ki 
` 2. .. The appellant made an ap- 
plication under Article 226 challeng- 
ing the power of the Government of 


Tamil Nadu to grant of pension to 


Anti-Hindi agitators. The appellant 
further challenged the power of the 
State to make payment from the 
Consolidated Fund of the State Ex- 
chequer. . i ; 

3. -Article 351 of the Consti- 
tution says that it shall be the duty 
of the Union Government to promote 
the spread of- the Hindi language to 
develop so that it may ‘serve.as .a 
medium -of expression’ for all the 
“elements of the composite culture of 
our country, The appellant contend- 


*(Writ Petn. No, “3962 of 1972, D/- 
.. 21-1-1975—(Mad)), 0O. 
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ed that the spirit -and letter..of Arti- 
cle 351 is violated -by the: Pension 
Scheme of. the Tamil Nadu State. 
The appellant said that the agitators 
who brought about ‘violence broke 
the law and were honoured: by the 
pension scheme of the. State. 


. 4. ` The High Court | said: that 
the State Legislature has control 
over purse and that in. the view of 
the State Legislature the agitators 
against Hindi fought 


_ for -a cause 
and, therefore, those who are eligi- 
ble should be granted pension. The 


High Court. found that if a scheme is 
provided which is not destructive of 
the Directive Principles but aimed 
at ameliorating those who the legis- 
lature thought deserve that treat- 
ment Article 351 was not violated, 


5. The High Court found that 
because of Appropriation Act No. 38 
of 1974 it could not be said that 
Payment was illegal. . . 


6 In our opinion the pen- 
sion scheme formulated ‘by the Tamil 
Nadu Government contains the vice 
of disintegration and fomenting fissi- 
parous tendencies, If any State will 
be engaged in exciting emotion 
against Hindi or any other language 
such provocation has to be nipped in 


` the bud because these are anti-na- 


tional and anti-democratic 
cies. 


tenden- 


' 1.: The Madras Budget Manual 
4th Edition was referred to by the 
appellant. ~ The appropriation in the 
present case shows that a fund was 
kept apart to meet the pension 
scheme, There is no legislative sanc- 


tion for such pension scheme. The 
Government by. an executive order 
could not authorise payment of 


pension scheme, The appellant is 
right in his contention that the pen- 
sion scheme is unconstitutional and 
the budget sanction is equally un- 
constitutional a 


. 8. For these reasons the 
judgment of the High Court is set 
aside. gek eg i E a n 

3. - A mandamus ` 
directing the respondent 
from implementing the pension 
scheme. The State will be compe- 
tent to claim refund of moneys ille- 
gally and unconstitutionally paid. 


` will go 
to forbear 
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The appellant is entitled to costs to 
be paid by the State. 


Appeal allowed. 


‘AIR 1976 SUPREME COURT 1560 

(From: Punjab and Haryana)* 
A. C. GUPTA’ AND S, MURTAZA 

’ FAZL ALI, JJ, 

1, Jaswinder Singh (In Criminal 
Appeal No. 269 of 1971), 2. Girdhari 
Lal (in Criminal Appeal No. 270 of 
1971), 3. Sikander Lal (In Criminal 
Appeal No. 271 of 1971), 4. Banarsi 
Das (In Criminal Appeal No. 272 of 
1971), 5. Manohar Lal (In Criminal 
Appeal No, 290 of 1971), Appellants 
v. Municipal Committee, Amritsar, 
Respondent. i 

Criminal Appeals Nos, 269, 270, 


271, 272 and 290 of 1971, D/- 7-5- 
1976. 

(A) Prevention of Food Adulte- 
ration Rules, Rule A.17.06 —. 


sgl Oil whether includes toria 
o: 

As will appear from the defini- 
tion of ‘mustard oil’; it is’ oil express- 
ed from mustard. seeds belonging 
inter alia to the campestris variety of 
Brassica, Toria seeds belong to the 
compestris variety of Brassica. The 
amended definition of ‘mustard seed’ 
only makes this-clear. The’ previ- 


ous definition of mustard seed refer- - 


red to allied varieties of Brassica 
and the amended definition specified 
the varieties. Thus toria oil falls 
squarely within the definition of 
‘mustard oil.’ (Para 3) 

Mr. D. Mookheriee Sr. Advocate, 
(Mr. H. K. Puri, Advocate, with 
him), for Appellants: Mr. Naunit Lal 
and Miss Lalita Kohli, Advocates; 
for Respondent. 

The Judgment of the Court was 
delivered by 

GUPTA, J.:— The appellants in 
all these five appeals by special 
leave were convicted by the High 
Court of Punjab and Haryana at 
Chandigarh of the offence under 
Section 16 (1) (a) (i) of the Preven- 
tion of Food Adulteration Act, 1954 
(referred to as the Act hereinafter) 


*(Criminal . Appeal No. 64 of. 1970, 
D/-` 27-7-1971—Punj and Har.) 
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and sentenced to six months’ rigor- 
ous imprisonment and a fine of 
Rs. 1000/-; in -defualt of payment of 
fine they were to . undergo rigorous 
imprisonment -for further two months. 
They were acquitted by the trial 
Court, and the Municipal Committee, 
appealed to the High 
Court against the orders of acquittal. 
The High Court found them guilty 
of being in possession of adulterated. 
toria oil for sale and thereby com- 
mitting an offence punishable 
the aforesaid provision, The Munici- 
pal Food Inspector purchased the 
samples in each of these cases on 
December 12, 1967. It was conceded 
before the High Court that the- 
samples purchased by the Food Ins- 
pector did not measure up to the 
standard laid down in the Act and 
the rules made thereunder for edi- 
ble oils, but it was contended that 
toria oil was not mentioned in. the 
list of edible oils and was not an 
item for which any standard was 
prescribed. The High Court 
that toria oil was really mustard oil 
and held that the offence was esta- 
blished, The trial Court had -held 
that the rules framed under the Act 
which were in force at the time 
when the samples were purchased 
did not include toria oil in the list 
of edible oils. The trial Court also 
referred to the definition of ‘mustard 


seed’ as it stood when the samples 
were purchased. 
2. Rule A.17.06 in appendix 


B to the Rules defines mustard oil 


as follows: 
“Mustard oil’ (Sarson-ka-tel) 


-means oil expressed from clean and 


seeds, belonging to 
the compestris, juncea . or ‘napus 
varieties of Brassica, It shall be 
clear, free from rancidity, suspended 
or foreign matter, separated. water, 
added colouring or flavouring. sub- 
stances or mineral oil. It shall con- 
form to the following standards: 

(a) Butyro-refractometer reading 
at 40°C — 58.0 to 60.5 j oo 
(b) Saponification value — 168 to 


sound mustard 


(c) Iodine value — 96 to 108 

(d) Unsaponifiable matter. ~~ Not 

more than 1.2 per cent. . 
(e)--Free fatty acid as Oleic acid 

— Not more than 3.0 per cent... 


under . 


found . 


- when the samples were 
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(f) Bellier (turbidity test) — Not 
more than 26.5°C temperature 
(Acetic acid method), ~ 
The test for argemone oil should be 
negative.” . 

There is no dispute that this defini- 
tion of mustard oil was in force 
purchased. 


' The definition of mustard seed as it 


stood on the date the samples’ were 
purchased was: 

“Rule A, 23: Appendix D. ‘Mus- 
tard seed’ means the dried, ripe 
seeds of Brassica Nigra, Brassica 
Juncea and other allied cultivated 
varieties of the species belonging to 
the natural order cruciferae and to 
the genus sinapis or Brassica, The 
common species are black or brown 
mustard (B. Nigra), Brown or serepta 
mustard (B. Besseriana), white or 
yellow mustard (B. Alba) and Indian 
mustard (B. Juncea). 

It shall not contain— 

(a) more than 5 per cent of 
foreign organic matter and  deterio- 
rated or other seeds and shall be 
free from insect posts. It shall be 
free from argamone seeds; 


(b) more than 5 per cent of total 
of 


ash: 
(c) more than 1.5 per cent 
ash insoluble in hydrochloric acid: 


(d) less than 0.6 per cent of yolas 
tile essential oil.” 


The definition of mustard séed | was 
amended in 1968, 


The new. definition reads: 
*A.05.15 ‘Mustard’ (Rai, 
whole means the dried seeds 


Sarson) 
of 


' Brassica alba (L.) Boise, (Safed rai). 





‘shall not exceed 7.0 per cent 


definition of mustard - seed 


Brassica campestris L, var. dichotoma 
(Kali Sarson). Brassica compestris L. 
var. yellow Sarson, Syn. Brassica 
campestris L, var. Glauca (Pili Sar- 
son), Brassica compestris L. var. toria 
(Toria), Brassica Juncea (L.) Coss, et. 
Czern. (Bai Lotni) and Brassica Nigra 
(L) Koch (Benarasi Rai). The pro- 


portion of ‘extraneous matter which 
includes, dust, dirt, stones, lumps 
of earth; chaff, stem, straw, edible 


foodgrains, edible oil seeds of any 
other variety or any other wield 
y 
weight. It shall be free from seeds of 
argdmone- maxicana Lina.” 


It would appear that the amended 


includes 


State of Orissa v. D. Sahu & Sons 
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dried seeds of Brassica campestris to 
which class toria admittedly bė- 
longs. Before the amendment, the 


definition of mustard seed referred 
to “allied” varieties of Brassica, The 
trial Court thought that as the defi- 
nition of mustard seed containing a 
reference to toria come. into force 
after December 12, 1967 when the 
samples in these cases were pur- 
chased and as the definition as it 
stood at the relevant time did not 
mention toria, toria oil could not be 
called mustard oil when the samples 
were taken. On this view the trial 
Court acquitted the accused in all 
these cases. 


3. If toria oil did “not” fall 
within the definition of mustard oil, 
the trial Court would be obviously 
right in taking the view it did. As 
will appear from the definition of 
mustard oil, it is oil expressed from 
mustard seeds belonging inter alia to 
the campestris variety of Brassica. 
It is not disputed that toria seeds 
belong to the compestris variety of 
Brassica, The amended definition of 
mustard seed only makes this clear. 
The previous definition of mustard 
seed referred to allied varieties of 
Brassica, and the amended defini- 
tion specified the varieties. Thus toria 
oil falls squarely within the defini- 
tion of mustard oil. That being so, 
the appeals fail and are dismissed. 
The appellants will. surrender to 
their bail bonds and serve out the 
sentence imposed on them, 


Appeals dismissed. 


AIR 1976 SUPREME COURT 1561 
(From Orissa: (1969) 35 Cut LT 901) 
_ H. R. KHANNA AND P. K. 
s GOSWAMI, JJ. 
The State of Orissa, Appellant v. 
M/s. Dinabandhu Sahu and Sons, 
Respondents. 


Civil Appeals Nos, 
1971. D/- 30-3-1976. = 

(A). Central Sales Tax Act 
(1956), Sections 14 (vi) and 15 
‘Oil seeds — Dhania  (coriander- 
seed), Jeera (Cumin seed), Panmohuri, 
Postak (Poppy seed) and Methi 
(Fenugreek) are oil seeds anie 
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within -Section 14 (vi) — Tax Pay- 
able under Orissa Sales Tax Act in 
respect of sale or purchase of these 
goods inside the State cannot exceed 
2 ‘per -cent of sale or Ca price 
thereof, 

‘No doubt ihe Gove of ‘India 
Notification No. 4(8)ST/57 D/= 31-1- 
1958 has no statutory force and` as 
such is not binding on the Sales 
Tax Officer. But -the Ministry. of 
Finance, Department ` of 
Affairs, is intimately conversant not 
only with the policy ‘of «legislation 
for the'purpose of implementation. of 
the provisions of .the Central Act 
but is also familiar with the nature 
and quality of the commodities and 


_also their use from .-time. to 
time. If, . therefore, such an 
authority - issued: a ‘notification 
including certain commodities 
under the: head of ‘oil-seeds’, -as 


defined under the Central Act, it 
cannot be said that the Tribunal and 
the High Court: were not right in 
preferring such an opinion of , the 
Government as good: evidence. for 
its conclusion; to the- opinions relied 
upon by the Andhra Pradesh - High 
Court in (1961). 12 STC 795 -(Andh 
Pra). (1969) 85: Cut. LT 901, Affirm- 
ed. (Para 12) 
Cases Referred: Chronological Paras: 


(1973) 32 STC 181 = 1973 Ker LR 
8 


. 343 
(1966). 18 STC 285. = 1966 Jab E 
(1961) 2° “andl 


(1961) 12 STC 795 in" 
WR 291 


M/s. V. C. Mahajan and R. > 
Sachthey, Advocates in Civil Appeals 
Nos,’ 912-13 of 1971 and’ R. N. Sach- 
they, Advocate in Civil Appeals. Nos. 
914-16 of 1971, for Appellant; Mr. 
Gobind Das, Sr. Advocate, Amicus 
Curiae, for Respondents. F 
` Judgment of the ‘Court was de- 
livered by 


.. GOSWAMI, J.:— Five aen 
of assessment of sales tax are . in- 
volved in these. five appeals, by. spe- 
cial leave, the -period ` commencing 
‘from January 1, 1959 to Marth, 31, 
1960. This judgment ` ‘will | ‘govern 
all these appeals involving ; 48 com- 
mon question. 

2.° The Assistant 
Otheer, Cuttack, ‘included: inw: 


‘Sales. “Tax 
the 


` Economic ` 


ALR. 


turnover of the respondent the sale 
price of . jeera,: dhania (coriander), 
panmohuri, methi, postak and pipali 
and levied 5 per cent -sales tax under 
the Orissa Sales Tax Act (briefly the 
State Act): On appeal the Assistant 
Commissioner of Sales Tax, Puri, 
allowed the claim of the respondent 
and held that .the above items are 
oil-seeds within ‘the meaning of sec- 
tion 14 (vi) of the Central Sales Tax 
Act and gave the respondent the 
benefit of a lower tax of 2'per cent 
on the sale- turnover. of those goods 
instead of 5 per cent under the 
State- Act, On appeal by the State- 
of Orissa -to the Sales Tax Tribunal 
claiming -5 per cent on the sale turn- 
over thereof’ under the’ provisions of 
the. Central Sales Tax Act, the orders 
of the ` Assistant .- Commissioner were 
affirmed.. - On .. application -by the 
State for cach “of the five’ quarters, 
the Tribunal referred the , following 
two common questions under Section 
24 of the State Act: 


“(1) Whether in the facts and 
circumstances of the case, the Sales 
Tax Tribunal is right in holding that 
jeera, dhania, panmohuri,: methi, pos- 
tak and pipali are oil-seeds within 
the meaning of Section 14- of. the 
Central Act and the tax payable 
under: the State, Law.in respect of 
the sale or purchase-of ‘these goods. 
inside the State, cannot exceed 2 
per cent of the sale or purchase 
price thereof. 


(2) Whether. the communication 
No. 4 (8) ST/57 dated 31st January, 
1958, issued by the Government | of 
India which is only an official com- 
munication having no. statutory sanc- 
tion behind it. can have any legal 
effect to hold the goods. in question 
as oil-seeds as understood in com- 
mon parlance and whether such ` an 
official communication is binding on 
the State” Governmen: te 
We are not concerned ,. with ‘pipali’ 
in. these „appeals. - ‘ 

© 3. .. When these appeals came 
before us. for hearing . the.. respon- 
dent was not represented. We. there- 
fore, requested Mr. Gobind “Das . to 
act as amicus curiae in these ap- 
peals, x oa ee ti ee 


~ice: Before.we may proceed 
further, we may immediately turn to 
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Section 14 (vi) of the Central Sales 
Tax Act (briefly the Central Act): 


“14, Certain goods to be of spe- 
cial importance in’ inter-State trade 
or commerce. i - 


It is hereby declared that the 


following goods are of special im- 
portance in inter-State trade or 
commerce:— 5 

(vi) Oil-seeds, that is to say, 
seeds yielding non-volatile oils used 
for- human consumption, or in indus- 
try, or in the manufacture of var- 
nishes, soaps and the like, or in 
lubrication, and. volatile oils used 
chiefly in medicines, perfumes, cos- 
metics and the like.” 


5. The above definition is an 
explanatory one and uses mentioned 
therein cover a, wide range. If the 
particular items which are assessed 
under the State Act can be brought 
under the definition of. ‘“oil-seeds”, 
as given in the above provision, the 
assessee will be entitled to a lower 
levy of sales tax. 


6. Mr, Mahajan - appearing on 
behalf of the appellant submits that 
the Court should adopt the meaning 
given to these items in ‘common par- 
lance and by the people’ who use 
the articles, He chiefly relies upon 
a decision of the Andhra Pradesh 
High Court in State of Andhra Pra- 
desh v. Kajjam Ramchandraiah Gari 
Anantaiah, (1961) 12 STC 795 (Andh 
Pra). 
was dealing, inter alia, with an iden- 
tical item, viz., dhania (coriander) 
under item 3 of Schedule IV of the 
Andhra Pradesh General Sales Tax 
Act, 1957. Item 3 is identical with 
item (vi) of Section 14 of the Cen- 
tral Act giving the definition of “oil- 
seeds.” The Andhra Pradesh High 
Court relied upon a letter from the 
Director of the National Chemical 
Laboratory, Poona, dated January 
29, 1959, addressed to the Secre- 
tary. Council of Scientific and In- 
dustrial Research, New Delhi, as also 
upon another letter from the Cen- 
tral Food Technological Research 
Institute, Mysore, dated February 13, 
1959, and came to the conclusion that, 
amongst other things, dhania (corian- 
der) did not come “within the defi- 
nition of oil seeds.” The High Court 
also held that it was not difficult to 


In that case the High Court: 


State of Orissa v. D. Sahu & Sons (Goswami J.) {Prs, 4-9] S.C. 1563 


envisage with the increase in scienti- 
fic knowledge and technological deve- 
lopment that oil could. be extracted 
from-any seed which might not be 
known as an oil seed in common par- 
lance, -That Court also observed that 
there was no evidence to show that 
any oil was extracted in this coun- 
try .or that the oil extracted ` from 
the seeds concerned was used com- 
mercially. or industrially .or could 
be bought in the market. In this 
view of the matter the Andhra Pra- 
desh High Court held that dhania 
and other seeds which came up for 
consideration . were not  oil-seeds 
under item 3 of Schedule IV of the 
Andhra Pradesh Sales Tax Act. It is 
interesting that on this finding of 
that Court coriander escaped alto- 
gether from assessment. 


7. In Commr. of Sales Tax, 
Madhya Pradesh, Indore v. Bakhat 
Rai and Co., (1966) 18 STC 285 
(Madh Pra) the Madhya Pradesh 
High Court also took the same view 
as that of the Andhra Pradesh High 
Court while dealing with item 3, 
Part II, Schedule I of the C. P. and 
Berar Sales Tax Act. In the Madhya 
Pradesh case, however, the term ‘oil- 
seed’ has not been defined under the 
Act. The Court, therefore, held 
that since it was an item of every 
day use it must be construed in its 
popular meaning, that is to say, in 
that sense which people conversant 
with the subject-matter with which 
the statute was dealing would attri- 
bute to it. 


8. The Division Bench of the 
Kerala High Court has also held in 
The Deputy Commr, of Agricultural 
Income-tax and Sales Tax, Kozhikode 
v. V. Sreedhara Shenoy, (1973) 32 
STC 181 (Ker) that dhania (corian- 
der) and methi are not oil-seeds 
under S, 14 (vi) of the Central ‘Act. 


9, Mr. Mahajan has strenu- 
ously submitted that the articles in 
question are spices to all intents and 
purposes and not “oil-seeds”’, He 
further submits that even if they 
are oil-seeds in the sense that these 
yield non-volatile oil to a certain ex- 
tent, no evidence has been produced 
by the assessee that these are used 
for human consumption or in indus- 
try or in the manufacture of var- 
nishes, soaps and the like, or in 
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lubrication, or in medicines, perfu- 
‘mes, cosmetics and the like as men- 
tioned in the definition. 

10. Mr. Gobind Das, on the 
other hand, has drawn our attention 
to. the fact: that the High Court had 
before it the Condensed Chemical 
Dictionary (7th Edition) edited by 
‘Arther and Elizabeth Rose, from 
which the following informations re- 
garding the seeds in question were 
` available:— - ~ Hoe, 

“Dhania (coriander seed); bota- 
nical . name coriandrum sativem. 
Coriander oil is distilled . from the 
coriander sativum a colourless or 
slightly yellowish liquid having aro- 
matic odour. 

Jeera (cumin seed): Cumin oil is 
distilled from the cumin seed and is 
used for medicine, flavouring and 
perfumery, It is ‘a colourless’ or 
yellowish, limpid liquid having cha- 
racteristic odour of cumin, À 

- Postak (poppy seed); botanical 
name papover somniferum, Poppy 
oil is a very pale golden yellow li- 

- quid with pleasant taste and odour 
extracted from the seeds and it is 
used as food oil, artist’s colours, var- 
nishes and lubrication. a 

Methi (Fenugreek); botanical 

name trigonella Foenum-graecum 
(vide p. 164, Vol.. 9 of the Encyclo- 
paedia Britannica). It is stated inter 
alia therein that it bears a sickle- 
shaped pod, containing from 10 to 20 
seeds, from which 6 % of a foetid. 
fatty, and bitter oil can be. extracted 
by ether.” 
Besides, the High Court also had be- 
fore it the notification of the Minis- 
try of Finance, Department of Eco- 
nomic Affairs, Government of India, 
dated January 3, 1959, wherein 
amongst other commodities the fol- 
lowing were stated to be included in 
the term “oil-seeds” under item (vi) 
of Section 14 of the Central Act: 

(18) Poppy-seed (Posta-dana, 
_ Khaskhas); 

(37) Aniseed (saunf); 

(42) Coriander-seeds (Dhania); 

; (44) Cumin-seed (Jeera, Safed 
Jeera); 

_ (49) Fenugreek-seeds (Methi).” 

11. Mr. Gobind Das also drew 
our attention to the Webster’s Third 


ALR. 


International Dictionary where corian- 
der seed is described'as “the ripened 
dried fruit of coriander used for flavor- 
ing esp. of pickles, curries, confec- 
fioneries, and liquors”. 


12. _ These appeals arise out 
of a decision in a reference under 
Section 24 of the State Act under 
Article 136 of the Constitution and 
we have to consider whether it is a 
fit case for interference. with the 
order of the High Court when ‘it 
held that the Sales. Tax Tribunal was 
right in its conclusion. It is true 
the High Court has rightly observed 
that the -aforesaid notification of the 
Government of India has no statutory 
force and as such is not. binding on 
the Sales Tax Officer It cannot, 
however, be denied that the Minis- 
try of Finance, Department of Econo- 
mic Affairs, is intimately conversant 
not only with the policy of. legisla- 
tion for the. purpose of implementa- 
tion of the provisions of the Central 
Act but is also familiar with the na-l. 
ture and quality of the commodities 
as also their use from time to time. 
If, therefore, such an authority issu- 
ed a notification including certain 
commodities under the head of ‘oil- 
seeds’, 
Act, it 














has been placed by the appellant, A 
perusal of the contents of the letters 
referred to in the judgment of the 
Andhra Pradesh High Court would 
indicate that the opinions cannot be 
said to be very firm or even final. 
Apart from this, it is not known 
whether all the uses which are men- 
tioned in the definition of toil- 
seeds” were brought to the notice 
of the National Chemical Laboratory, 
Poona and of the Central Food 
Technological Research Institute, My- 
sore, in rendering their opinions. If, 
therefore, the Tribunal in the facts 
and circumstances of the case held 
that the particular commodities came 
within the definition of clause (vi) of 
‘Section 14 of the Central Act, jit is 
inot possible to hold that it was not 
right. The answer to the first ques- 
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‘tion by .the High Court is, 
fore, rightly in the affirmative. 

13. We do not also see any- 
thing wrong in the High Courts 
answering the second question in the 
way it did. 

14. _ The appeals, therefore, ae 
and are dismissed. There will 
no order as to costs, 

15. We are thankful to Mr. 
Gobind Das. for assisting the Court 
as amicus curiae. 

Appeals dismissed. 


there- 


AIR 1976 SUPREME COURT 1565 
(From: Bombay)* 


A. N. RAY C, J. AND JASWANT 
SINGH, J. — 

Shah Mathuradas . Maganlal and 
Co., Appellants v. Nagappa Shankar- 
nian Malaga and others, Respon- 
ents. 


Civil Appeal No, 450 of 1970, 
D/- 23-3-1976. ; 

(A) Transfer of Property Act 
(1882), Sections 62 and 111 — Pre- 
mises in possession of tenant mort- 
gaged to him —. Possession to re- 
main with mortgagee and no interest 
to be paid — Period of redemption 
fixed for 10 years — Held, tenancy 
right was extinguished and on re- 
demption owner-mortgagor was en- 
titled to possession. 

The respondent executed a mort- 
gage deed in favour. of appellant 
who was a tenant of the premises. 
No interest was to be paid instead 
possession of the property was agreed 
to remain with the appellant. The 
period for redeeming the mortgage 
’ was fixed for 10 years. Notice for 
redemption of mortgage was served. 
The appellant claimed that after the 
redemption, he was entitled to .re- 
tain possession because his previous 
tenancy right subsisted. 

Held, that in the case in question 
delivery of possession was imme- 
diately followed by a redelivery of 
possession of the appellant as mort- 
gagee, The mortgage deed esta- 
blishes beyond doubt that the effect 


*(Second Appeal No. 634 of 1966, 
D/- 6-2-1970—Bom.) az 
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of the deed was inconsistent with 
the continuance`or subsistence of the 
lease. On the redemption of the 
mortgage the respondent had a right 
to recover possession both on the 
terms of the mortgage deed and 
under Section 62 of the T, P. Act. 
(Para 11) 
The deed of mortgage shows 
the features indicating that there 
was surrender of tenancy and the 
appellant was only a mortgagee. The 
High Court, found that there was a 


‘surrender of tenancy right. No par- 


ticular form of words is essential to 
make a valid surrender. A surren- 
der may be oral. A surrender may 
be express although delivery of 
possession is necessary for surrender 
in the facts and circumstances of a 
given case. 
(Para 11) 
The features in the circumstan- 
ces of the case were inconsistent 
with the continuance of tenancy 
right. (Paras 12 to 15) 
It could not also be contended 
that there was merger of interest of 
the mortgagee and the tenant and 
that there was no surrender, Ordi- 
narily, the doctrine of merger applies 
to extinction of mortgage security. 
This occurs by the merger of a 
lower ina higher security and by the 
merger of a lesser estate in a greater 
estate. Where the capacity in which- 
a person in possession of the mort- 
gagee’s right is something quite dif- 
ferent from the capacity in which he 
is in possession of the equity of re- 
demption, the mere fact that the 
two capacities are united in the 
same physical person cannot result 
in a merger, 
(Para 16) 
A surrender under Cis. (e) and 
(f) of Section 111 of the T. P. Act, 
is an‘ yielding up of the term of the 
lessee’s interest to him who has the 
immediate reversion or the _ lessor’s 
interest. It takes effect like a con- 
tract by mutual consent on the les- 
sor’s acceptance-of the act of the 
lessee, The lessee cannot. therefore. 
surrender unless the term is vested 
in him; and the surrender must be to 
a person in whom the immediate re- 
version expectant on the term is 
vested. Implied surrender by ope- 
ration of law occurs by the creation 
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of a new relationship, or by relin- 
quishment.of possession. : If the les- 
see accepts a new lease that in it- 
self is-a surrender. Surrender can 
also be implied from the consent of 
the parties or from such facts as the 
relinquishment: of possession by the 
lessee and taking over possession by 
the lessor, Relinquishment of posses- 
sion operates as an implied surrender. 
There must be a taking of posses- 
sion, not necessarily a physical tak- 
ing, but something amounting to a 
virtual taking of possession, Whe- 
ther this has, occurred is a question 
œ fact, In the present.. case if the 
mortgagor was not able to redeem 
the appellant mortgagee was to en- 
joy the property in accordance 
with the terms of the mortgage and 
also to sell the property for reco- 


very of debts, This feature shows 
that the appellant surrendered the 
the tenancy rights, (Para 19) 


Cases Referred: Chronological Paras 


(1963) 65 Bom LR 449 = | 1963 Mah 
LJ 686 17 


Mr. S. T. Desai Sr. Advocate, 
(Mr. K. Raj Choudhary and Mrs. 
Veena Sharma, Advocates with him), 
for Appellants; Mr. M. V. Tar- 
kunde Sr. Advocate, (Mr. V., N. 
Ganpule, Advocate with him), for 
Respondents 


Judgment of the Court was de- 
livered by 


RAY C, J. :—This appeal by. spe- 
cial leave is from the judgment 
dated 6 February, 1970 of the High 
Court at Bombay, The Respondent 
No. 1 obtained a decree for redemp- 
tion of mortgage dated 21 May, 1953 
for possession of mortgaged property 
consisting of a shop and house pre- 
Mises at Sangli. - 


2. The appellant was mort- 
gagee in possession of the property 
by a Deed of Mortgage dated 21 
May, 1953. The property was mort- 
paged for Rs. 10,000/-. No interest 
was to be paid, Instead possession 
of the property was agreed to re- 
main with the mortgagee. The pe- 
riod for redeeming the mortgage was 
fixed for 10 years from 7 November, 
1953. 

3. The respondent mortgagor 
by notice dated 1 October, 1963 in- 
formed the appellant that he was 
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ready and willing to redeem: the 


mortgage, :The appellant replied that 
he. should be paid Rs. 30 ,000/- þe- 
ing the expenses for repairs and 


other incidental ‘expenses, The’ ap- 
pellant also claimed that even after 
the redemption he was entitled to 
retain possession because - his pieni 
ous tenancy right subsisted. 


A, The trial Court held that 
the tenancy of the appellant would 
revive on redemption of the mort- 
gage. The trial Court further de- 
creed that the respondent was en- 
titled to get only symbolical posses- 
sion from the appellant and there- 
after get rent of the suit property 
from the appellant. 


5. On appeal -.the District 
Judge came to the ‘conclusion that 
under the Mortgage Deed the appel- 
lant ceased to be a tenant with ef- 
fect from 7 November, 1953 and 
possession of the appellant thereafter 
was only as`a possessory mortgagee 
and not as a tenant. On redemption 
of the mortgage the respondent: was 
entitled to recover possession of the 
property forthwith. The District 
Judge passed a decree for the prin- 
cipal mortgage amount and a sum of 
Rs. 4458.24 on account of repairs in 
favour of the appellant, The Dis- 
trict Judge further gave the respon- 
dent a: decree for actual possession 
of the property from-the appellant 
after the respondent deposited the 
amount in the Court. 


6. The High Court on second 
appeal held that the Deed of -Mort- 
gage shows that the relationship be- 
tween the appellant and the respon- 
dent was that of a mortgagee and 
mortgagor and confirmed the decree 
in favour of the respondent, ` 


7. Counsel for the appellant 
contended that in case of a tenant in 
possession who takes a  possessory 
mortgage the effect of such mortgage 
is that the tenant’s rights remain in 
abeyance during the term of mort- 
gage and the parties revert to their 
former position on redemption. It 
was also said that the mortgagor 
respondent could not take possession 
from the appellant without actual 
eviction, The mortgage according to 
the appellant was  unsufructuary 
mortgage with the result that at the 
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end of 10 years beirig the period of 
mortgage possession the mortgagee 
acquires the statutory protection 
given to the: tenants. : oo 

8. The Mortgage’ Deed is ‘des- 
cribed as a, Possessory - Mortgage 
Deed of the house-site and was for 
a sum of Rs, 10,000/-. | The respon- 
dent mortgagor stated, inter alia, as 
follows:— 

“I have given you the house- 
site in possessory. mortgage in consi- 
deration of the aforesaid amount. 
The said property is in your posses- 
sion as the last tenant by the date 6 
November, 1953.. The possession 
thenceforth is confirmed by _ this 
Deed of Possessory Mortgage. Hence 
you are to either use the house-site 
and shop premises for .home (per- 
sonal) purpose or. let it, to anybody. 


The income that may be received by ` 


giving the property on rent-is to be 
appropriated by you towards the in- 
terest on the-said amount. I shall 
not pay you any interest separately. 
I shall not ask for the accounts in 
respect of the income of the house- 
site from you. I am to pay all the 
Government dues. I am: also to 
carry out repairs of all sorts to the 
house premises, and I- shall do so. If 
I fail to pay Government dues and 
if I do not defray the costs of the 
repairs you are to pay all the said 
Government dues and. defray. the 
costs of the repairs. The aforesaid 
amounts which you may have to 
pay and spend will be paid by me 
to you together with interest at the 
rate of Re, 0-12-0 annas twelve per 
cent per month.. The above - mort- 
gaged property is charged with the 
liability of repaying . the aforesaid 
amounts.. The period of-this docu- 
ment is 10 years from 7 November, 
1953, I shall pay you the aforesaid 
amount within the said. period .and 
redeem the .house-site- . from the 
mortgage. I-I fail to -do so you 
are to carry. on the ‘vahiwat’. of, the 
house-site under the . above. agree; 
ment, If you:.do not...wish,. to keep 
the amount. with. me ..beyond the 
above period, you-are. to. ‘sell. the 
said mortgaged’. property . through 
Court and: recover. the -entire amount 
due and':payable to you.” oe a 6; 
9.7 Thé | appèllànt’s” 


. . conten- 
tions were these: the! -defen- 
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dant was a tenant of the suit build- 
ing prior to the. execution of the 
mortgage on 21 May, 1953 and the, 
tenaney could either exist. concur- 
rently with the usufructuary mort- 
gage or be.in abeyance during the 
currency of the mortgage but could 
never be extinguished as a result of 
the mortgage. Second, once the ten- 
ancy of the appellant continued after 
the execution of the mortgage deed 
then there would be no question 
of either express or implied surren- 
der of his tenancy rights during the 
subsistence of the mortgage. Third, 
the fact of a tenant taking a mort- 
gage from his landlord does not it- 
self extinguish the tenancy and the 
effect of such'a mortgage on the 
tenant’s rights is merely that they 
are in abeyance and when the 
landlord redeems the mortgage, the 
parties revert to their former ' posi- 
tion, and the landlord is not entitled 
to get actual possession. ‘Fourth, 
that the existence of possessory mort- 
gage dòes not necessarily terminate 
the tenancy. i l 


10. The respondent contend- 
ed as follows:—. First, the conduct 
of the. mortgagee along with the 
terms ‘made it clear that the appel- 
lant mortgagee ‘surrendered his ten- 
ancy rights at the time of execution 
of Mortgage. Deed. Second, on the 


- expiry of the period of 10 years the 


appellant mortgagee could not insist 
upon retaining possession on the 
ground of the previous right of les- 
see, and the lease could not be re- 
vived on the expiration of the period 
of the mortgage. Third, on the 
terms of the Deed of Mortgage, there 
was an express or implied surrender 
of the lease. - Fourth, the tenancy in 
question. was to be.continued till 6 
November, 1953. though the mortgage 
was, executed on 21 May, 1953. The 
Possession of the mortgagee was con- 
firmed... from _ 7 November, 1953 
amounting to ‘unequivocal conduct 
showing that the relationship became 
that of a mortgagor and mortgagee 
only.. ee 

- oo Ty The Deed of Mortgage 
shows ‘these. features indicating that 
there was-surrender of tenancy and 
the appellant was only a mortgagee. 
‘The High Court’ found: that there 
was a surrender.of tenancy right. No 
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particular form of words is essential 
to make a valid surrender, A sur- 
render may be oral, A surrender 
may be express although delivery of 
possession is necessary for surrender 
in the facts and circumstances of a 
given case, In the present case, de- 
livery of possession was immediately 
followed by a redelivery of posses- 
sion of the appellant as mortgagee. 
The Mortgage Deed establishes þe- 
yond doubt that the effect of the 
Deed was inconsistent with the con- 
tinuance or subsistence of the lease 
because the parties themselves stipu- 
lated that the lease was to exist 
only upto 6 November, 1953. On the 
redemption of the mortgage the res- 
pondent had a right to recover pos- 
session both on the terms of the 
[mortgage deed and under Section 62 
of the Transfer of Property Act. 

12. The second feature in the 
Mortgage Deed is that the appellant 
was given power to sub-let. Section 
15 of the Bombay, Rents, Hotel and 
Lodging House Rates Control Act. 
1947 as it stood in 1953 forbade any 
sub-letting, In 1959 the words ‘but 
subject to any contract to the con- 
trary’ were introduced into the said 
Section 15, with the result that in 
the absence of the contract to the 
contrary, the tenant is not to sub-let 
or transfer. Before 1959 there could 
be no sub-letting. 
Deed, there is provision for sub-let- 
ting, The provision for  sub-letting 
shows that the character of tenant is 
lost. 

13. Third, the mortgagor is to 
do repair works and is also to under- 
take repairs. 


14. — Fourth, the possession was 
to be under the agreement. 


15. Though the Mortgage 
Deed was made on 21 May, 1953, the 
tenancy was continued till about 7 
November, 1953. The possession of 
the appellant as mortgagee was con- 
firmed from:7 November, 1953. This 
is rightly held to be unequivocal 
conduct showing that no tenancy was 
to exist from 7 November, 1953 but 
the relationship was that of mortga- 
gor and mortgagee. If the intention 
of the parties was to revive the ten- 
ancy there was no necessity of a 
term that the appellant might 
out the property to anyone: 


In the Mortgage | 


let . 


ALR. 


16. The contention of the ap- 
pellant was that there was no sur- 
render and there was merger of the 
interest of the mortgagee and the 
tenant. Ordinarily, the doctrine of 
merger applies to extinction of 
mortgage security. This occurs by 
the merger of a lower in a higher 
security and by the merger of a les- 
ser estate in a greater estate. Where 
the capacity in which a person in 
possession of the mortgagee’s rights 
is something quite different from the 
capacity in which he is in possession 
of the equity of redemption, the 
mere fact that the two capacities are 
united in the same physical person 
cannot result in a merger. 


f 17. For a merger to arise, it 
is necessary that a lesser estate and 
a higher estate should merge .in one 
person at one and the same time 
and in the same right, and no inte- 
rest in the property should remain 
outside, In the case of a lease the 
estate that is in the lessor is a rever- 
sion, In the case of a mortgage the 
estate that is outstanding is the 
equity of redemption of the mort- 
gagor. Therefore, there cannot be a 
merger of lease and mortgage in res- 
pect of the same property since nei- 
ther of them is a higher or lesser 
estate than the other. The view ex- 
pressed in Narayan v. Ramchandra, 
(1963) 65 Bom LR 449 is correct. 


18. Section 111 of the Trans- 
fer of Property Act in clauses (e) 
and (f) deal with surrender, and in 
el, (d) with merger. Cl. (d) states that 
lease in movable properties deter- 
mines in case the interest of the 
lessee or the lessor in the whole of 
the property becomes vested at the 
same time in one person in the 
same right. When a leasehold and a 
reversion coincide there is a mer- 
ger of a lesser estate in the greater. 
The leasehold is the lesser estate, for 
it is carved out of the estate of the 
owner, which is the reversion, The 
lesser estate is merged in the grea- 
ter, The lease determines and mer- 
ges in the reversion. If the lessor 
purchases the lessee’s interest, the 
lease is extinguished, as the same 
man cannot be at the same time both 
landlord and tenant. The interests: 
of the lessor and of the lessee must . 
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porary permit granted to another operas 
tor ?” 

The answer returned by the Full Bench 
was in the affirmative. The law as it then 
stood gave a right of representation to the 
existing operator on the route and also a 
right of appeal to the Tribunal in case the 
decision of the Regional Transport Au- 
thority was against him, The law also 
provided for fixation of the number of 
permits on the route and Section 47 was 
not excluded in respect of grant of tem- 
porary permits. It was in these circum- 
stances that this Court observed that an 
existing operator would be an aggrieved 
person entitled to maintain a petition 
challenging the grant of temporary per- 
mits in violation of the provisions of the 
Act. The principle laid down in the afore- 
said case cannot be applied now due to 
drastic changes made in the relevant pro- 
visions of the Act. 

8. Certain unreported decisions of 
this Court were also brought to our 
notice but as they all relate to the Act as 
it stood prior to its amendment, they are 
of no assistance on the question of the 
locus standi of an existing operator in the 
present legal set up and need not be 
considered in detail. 


9. Reliance was also placed on the 


following observation in Venkateshwara . 


Rao v. Govt. of Andhra Pradesh, (AIR 
1966 SC 828), 


“A personal right need not be in 
respect of a proprietary interest: it can 
also relate to an interest of a trustee, 
That apart in exceptional cases as the ex~ 
pression “ordinarily” indicates, a person 
who has been prejudicially affected by. 
an act or omission of an authority can 
file a writ even though he has no pro- 
prietary or even fiduciary interest in the 
subject-matter thereof.” 

In that case the petitioner was the Presi- 
dent of the Panchayat Samithi The 
Samithi collected contributions from the 
villagers for setting up a Primary Health 
Centre and deposited the amount with 
the Block Development Officer, The 
petitioner was found authorised to act 
on behalf of the Committee which was 
in law the trustee of the amounts collect- 
ed for a public purpose. It was on these 
findings that the Supreme Court held 
that he was entitled to maintain the 
petition. In the present case neither the 
personal nor any other nature of right 
of the petitioner or other existing opera- 
tors can be said to have been infringed 
or prejudicially affected by the order of 
the Tribunal so as to entitle the peti- 
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tioner to invoke the extraordinary ju- 
risdiction of this Court. 


10. The decision in Lakshmi Na- 
Tain v. State Transport Authority, U. P. 
{AIR 1968 SC 410) is also of no assistance 
to the petitioner. In Lakshmi Narain 
Agarwal’s case an existing operator was 
recognised as an aggrieved person in cer- 
tain circumstances in respect of an order 
made under Section 47 (3) increasing or 
decreasing the number of stage carriages. 
The ratio of that case in our opinion is 
not applicable to a case where the law 
does not contemplate the fixation of num- 
ber of vehicles and the Authorities are 
free to grant as many permits as they 
consider necessary in the interest of the 
public generally and the statute under 
which the existing operator claims his 
right itself denies him any gay in the 
matter at any stage. 

11. As a result of the amend- 
ments made in the Act the existing ope- 
rators have ceased to enjoy the rights 
and privileges which they earlier had. 
They cannot make a grievance that due 
to the grant of additional permits on the 
route their profits would be reduced be- 


_ cause with no limit placed on the num- 


ber of permits that may be granted there 
cannot be even an implied assurance or 
guarantee of a minimum profit by ope- 
rating on such a route. Their interest, 
if any, in the grant of a new permit is 
too remote and illusory. When such a 
person invokes the jurisdiction of the 
Court it is necessary first to make a seru- 
tiny of his locus standi in order “to keep 
off meddlesome interlopers and profes- 
sional litigants invoking the jurisdiction 
of the Court in matters that do not in 
the least concern them.” The petitioner 
in the present case appears to be a per- 
son bearing such a character, 

12. Learned counsel for the res- 
pondents urged that in view of the Gov- 
ernment Notification No. 4251-T/XXX-4- 
9-P-72, dated September 24, 1975, issued 
by the Governor in exercise of the 
powers conferred by S; 43-A of the Motor 
Vehicles Act, 1939, read with S. 21 of the 
U. P. General Clauses Act, 1904, rescind- 
ing the notification dated 30th March, 
1972, the right of the existing operators 
to object to the grant of fresh permits 
has revived and the petition filed by 
Rahim Uddin could not be thrown out on 
the ground that it was not maintainable. 
It was contended that due to the cancel- 
lation of- notification dated 30th March, 
1972, U. P. Act No, 25 of 1972 has ceased 
to be operative and the position as it 
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existed prior to the amendment of the 
Act by U. P. Act No, 25 of 1972 has-been 
restored. The ‘notification .. dated : .24th 
September, 1975, is not retrospective in 
its operation. Paragraph: 2 of: the notifi- 
cation provides that’ the consideration of 
applications for Stage Carriage permits 
pending with any ‘Transport Authority 
shall stand postponed until further di~ 
rections are issued in this behalf by the 
State Government and Paragraph 3 pro- 
vides that no fresh applications for such 
permits shall be entertained until further 
directions are issued in this behalf by the 
State Government. It is obvious that the 
notification has bearing on applications 
which are pending before any Transport 
Authority or which may be made in fu- 
ture. It has no bearing on the applica~ 
tions which have been disposed of and 
where the permits have already been 
granted under the amended provisions of 
the Motor Vehicles Act. The permit in 
favour of the appellant was granted in 
pursuance of the order of the State 
Transport Appellate Tribunal dated May: 
7, 1973, which was competent to grant 
the permit in view of sub-section (2) of 
Section 43-A of the Act. 

13. In the result the appeal is al- 
lowed, the judgment of the learned Single 
Judge quashing the order of the Tribunal 
dated May 7, 1973, ‘is set aside and the 
petition is dismissed, The parties ehall 
bear their own costs, 

ane Appeal allowed, 
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(A) Civil .P..C. (1908), O. 17, Rr. 2, 3 
and O. 9, R, 13 — Applicability. AIR 1962 
All 515, ‘Overruled. 

Per Majority: (C. S.. P. Singh and 
R. L. Gulati JJ. contra) - 

- +A case in which the derendaat obtains 


an ‘adjournment on the date of final hear- 


ing of the suit and fails to appear on the 
adjourned. date would be covered by 
O. 17 R. 2 of the Civil F. C. and an appli- 
cation under O. 9, R. 13 will lje, even if 
the Court, professes to act under O, 17, 
R. 3. Rule 3 applies when a party is pre- 
sent, or is deemed to be present and has 
defaulted in doing the acts’ mentioned in 
Rule 3. AIR 1962 All 515, Overruled. Case 
law discussed. 
(Paras 119, 15, 101 and 117) 
(B) Civil P. C. (1908), O. 17, R. 2, Ex- 
planation (as added by -Allahabad High 
Court) — Scope — Application made by 
counsel for adjournment is covered, by 
the explanation. 
(Paras 119, 15, 102, 117 and 115) 
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ASTHANA, C. J. (Majority view) :— 
1 am indebted to brothers ‘Satish 
Chandra and C. S$. P. Singh for- the 
opinions they have prepared, which 
I had the benefit of perusing.. They 
have very’ dextrously reviewed al- 
most whole of the law ‘and have very ably 
arrived at certain conclusions ‘on ` the 
vexed questions which have defied solu- 
tion and have been a prolific source of liti- 
gation in the subordinate courts : and “in 
the High Court without end, The decided 
eases of this Court noticed-by my. learned 
brothers show that despite all efforts we 
have-only succeeded in-cooking a sotp of 
varied hue and colour and nobody ‘has 
been the wiser as to what it is and. what 
it tastes like, I share the view of brother 
C. S..P. Singh that the situation calls for 
modification of. the relevant. rules . for 
achieving , clarity and definiteness, There 
is no denying the fact that in the day to 
day working of the subordinate Courts in 
the exercise of their civil jurisdiction the 
problems posed will always arise’ in 
the disposal of the cases on the adjourned 
dates and: the sooner the modification ‘is 
done the ‘better it would be for’ all, ‘Con- 
sidering the importance of the’ ‘questions 
referred, I would like to’ add a. few words 
of my own, 

2.. Order’ XVII, Rule 3 of the ‘Code 
of Civil Procedure as “amended by this 
Court stands, as, follows: a = 

“Where, in a case to "which Rulé É 
does not, apply, any party to a suit to 
whom time has .been granted fails to pro- 
duce his: evidence, or. to cause attendance 
of his witnesses, or to perform any other 
‘act necessary to the:further progress of 
the suit, for which time has been allowed, 
‘the court may, notwithstanding such de- 
fault, proceed to decide. the suit _forth- 
with”, (underlining is mine). 

3. Rule 3 as amended by’ this 
Court come’ into play in a case to which 
Rule 2 does not apply. Thus the cases 
which are covered by Rule 2 of Order 
XVII will not fall within the ambit of 





“ee 
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Rule 3. Naturally it has to be found out. 


first what are the cases ‘which’ would be 
governed by Rule 2: 


4.’ Rule 2. as: amended - “by this 


-Court stands as follows:— 


“Where on any day to shih the 
hearing of the suit is adjourned, parties 
or any of them fail” to-appear, the court 
may proceed to dispose of the suit in one 
of the modes directed in that behalf by 
Order IX or make such other order as it 
thinks fit. 

Where the evidence or a substantial 
portion of the evidence of any party has 
already been recorded and such party 
fails to appear on such day, the court may 
in its discretion proceed with the case as 
if such party were present and may | dis- 
pose of it on merits.” 


5. An analysis of Rule 2 will show 
that it would be attracted to cases:— 


(i) Which come up for hearing on a 
date which was fixed after adjournment 
of the suit.on a previous day; 


(ii) The parties or any one of them 
fail to’appear on the -date so fixed; i 
v (Gü), Where the evidence or substan- 
tial portion of evidence -of any. party has 
-already been récorded on a previous day 
and -such party if fails to appear on. the 
day so fixed a court can use its discretion 
to proceed with the case and may dispose 
of it on the merits treating that such 
party was present; ; 

üv) A party, which is present and 
döes' not do anything else, will be treated 
as not having failed to appear; and 

(v) A party represented in court by 
an agent or pleader, though engaged only 
for the purpose. of making an application, 
will also bë deemed not to have failed to 
‘appear, 


6-9, “Rule 2 ‘substantially concerns 


itself when a party or any one -of them 


fails to appear ‘on the adjourned date. 
When both the parties or any one of them 
is absent on the adjourned date, Rule 2 
squarely will apply ‘and Rule 3 will be 
excluded. It follows, therefore, that when 
any party to a suit, to ‘whom time had 
‘been granted; fails to produce its evi- 
dence or to produce its witnesses or fails 
to perform any other act necessary to the 
further progress of the suit for which 
time had been: allowed,:is absent on the 
adjourned date, Rule 3 ‘will not apply. 

10. The difficulty, however, arises 
when a party which is treated. or déemed 
as present and does not do anything or 
engages a counsel for the purpose of mak- 
ing any application on the adjourned date, 
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will its case fall out of the ambit of Rule 
-2 and the court will have no power to dis- 


pose of the suit in one of the -modes di-. 
The 


rected in that behalf by Order IX? 
amendment made by this Court is clear 
in one respect that the court at its discre- 


‘tion can dispose of-a suit if the party: 


which is absent has already adduced its 
evidence wholly or substantially either in 
one of the modes allowed by Order IX of 
C.P.C. or can make any other order it 
thinks fit. In such a case also Rule 3 will 
not apply as it would be covered by 
Rule 2. ae 

11. If, however, a party .is pre- 
sent but does not do anything, it cannot 
be said to have failed to appear that is, it 
cannot be said to be absent on the ad=- 
journed date and it is a party to whom 
time had not been granted to do. anything 
as envisaged by Rule 3; its case then pos- 
esa problem, Since it is not absent and 
thus has not failed to appear, strictly 
speaking, the court cannot proceed to dis- 
pose of the suit in one of the modes di- 
rected in that behalf by Order IX or make 
such other order as the court thinks fit. 
Likewise, will be the case of the party 
which is represented by a counsel only to 
make an application, who then with- 
draws and does not do anything else for 
the furtherance of the suit and’ which 
party has also not taken time to do any 
of the acts envisaged by Rule 3. 


12. The situation described above 
in the case of a party gives rise to a co- 
nundrum. Since the party is not absent 
and has not failed to appear, it can be 
said to fall out of Rule 2 but at the same 
time Rule 3 would not be attracted as- it 
is not a party which had taken time to do 
any of the acts envisaged by Rule 3. It is 
this situation which has defied solution 
-and the situation calls for reconsideration 


` and framing of clear and- precise rules. 


‘since it is our améndménts which have 
created the impasse. o 

13. So long as Rules 2 and 3 stand 
as they are, defectively though, I venture 
to. suggest that—- i , 

(1) Rule 3 cannot be resorted to where 
the parties or any of them is absent even 
though on the previous date the hearing 
of the suit was adjourned for granting to 
both or to any one of them time to pro- 
duce evidence or witnesses or perform 
any other act necessary to the further 
progress of the suit. Such a case would 
squarely be covered by Rule 2, the par- 
ties.or any one of them having failed to 
appear. 
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(2) Rule 3 can only be resorted to 
when the party, to whom time was given 
to produce evidence or to cause attend- 
ance of the witnesses or to perform any 
other’ act necessary for further progresa 
of the suit, is actually present on the ad~. 
journed date of hearing but fails to do any 
of the acts for which the time was grant- 
ed, For this purpose the fictional presence 


„envisaged by the Explanation to. Rule 2 is 


not to be taken into consideration. It is 
only. the factual presence which is to be 
taken into account. vi 

14.. I would recommend that the 
courts below in their anxiety to dispose of 
the suit should not readily proceed to de- 
cide the. suit on the merits under Rule 3 
for they have the discretion not to pro- 
ceed to decide the suit forthwith under 


‘that rule. It is only in exceptional cases_ 


that this be done in order to penalise a 
really negligent or cantankerous party: I 
would leave the matter at that. 

15. On a deep consideration of the 
solutions suggested, I would agree with 
the opinion of brother Satish Chandra and 
would answer the. questions referred ac- 
eordingly and also agree that appeal be 
dismissed, p 

SATISH CHANDRA J. (Majority 
view):— 16, In Civil Revision No.-801` of 
1968 a Division Bench referred the fol- 
lowing question of law for decision by & 
Full. Bench:— sed 

‘Whether a case in which tle de- 
fendant obtains an adjournment on the. 
date of final hearing of the ‘suit and fails 
to appear on the adjourned date would 


‘be covered by Rule 2 of Order XVII 


C.P.C. and whether the Court has juris- 
diction to pass an order under Rule 3 of 
Order XVII, C.P.C.” . i 

17. In First Appeal From Order 
No. .329 of 1970 a Division Bench felt that 
similar question appears to be involved in 
the instant appeal. It, therefore, directed 
that— Ss . Piety 

“this appeal may also be listed before 
the same Bench before which the ques- 
tion in Civil Revision No, 801 of 1968 may 
‘be. put up.” r . i - as 
Im consequence the appeal itself is up for 
decision before this Full Bench. : 

-18. In Civil Revision No. 356 of 
1970 a learned single Judge’referred the 
following question to a larger Bench:— 

“Whether: an application moved for 
adjournment of a case is an’ application 
contemplated by and within the meaning 
of the Explanation added by this Court in 
Order XVII, Rule 2, C.P.C.” |. 
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19. In First Appeal from Order 
No.- 329 of 1970 the facts are that 8-7-1969 
was fixed for final hearing. On that date. 
the defendants moved an application for 
adjournment on ground: of illness, The. 
prayer was allowed subject to payment of 
Rs, 400 as costs, and 1-8-1969 was fixed 
for final hearing..On this date counsel for 
both parties were present.. Counsel for 
defendants moved another application for 
adjournment, This application was reject- 
ed by the Court. Thereupon counsel for 
defendants stated that he had no further 
instructions, and was, therefore, with- 
drawing from the case. The Court directed. 
that the case. will proceed under Order 
XVII, Rule 3, C:P.C. Thereafter the plain- 
tiff produced his evidence and closed his 
case. The Court fixed 2-8-1969 for judg- 
ment. On 2-8-1969 the suit was decreed 
on the merits. f , 

20. The defendants moved an ap- _ 
plication urider Order IX, Ryle 13, C.P.C: 
The learned Civil Judge held that as the 
date on which the order. to proceed under 
Order XVII, Rule 3, C.P.C. was passed’ 
was an adjourned date and the adjourn- 
ment had been allowed at the instance of* 
the defendants, Order XVII, Rule 3, C.P.C. 
became applicable. Since counsel for the ' 
defendants had appeared. on that date, 
even though only for moving an applica- 
tion for adjournment, the provisions of 
Order XVI, Rule 2, C.P.C. would nót 
apply. The defendants could file an appeal 
and had no locus standi to move an appli- 
cation to set aside the decree under Order 
IX, Rule 13, C.P.C. On these findings the 
Application was dismissed. Aggrieved, the 
defendants have ‘filed the. present appeal. 

21. The facts of this appeal in- 
volve consideration òf the questions— 

.(1) Whether Rule 3 of .Order XVII 
can at all apply if one or the other of the 
parties has failed to appear? 

(2) Whether Rule 3 of Order XVI 
is attracted merely because the default- . 
ing party had taken an adjournment on 
the previous date even though such. party: - 
was not either on previous or the adjourn- 
ed date required to do any. of the acts. 
mentioned in Rule 3? - E EAEE 

(3) Whether an applicátion for'ad--. 
journment simpliciter would be covered 
by the Explanation added by this Court to 
Order XVII, Rule 2, C.P.C.? - ae 
. > (4) What is the significance of. the 
word ‘forthwith’ occurring in Rule 3 of 
Order XVII, C.P.C.? . 

(5) Whether an order by the Court 
that it was proceeding or passing a decree 


. quence of non-appearance,” : 
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under Order XVII, Rule 3, C.P.C. was 
final and binding on the defendant; or 
whether the defendant was entitled to 
maintain an application’ under Order IX, 
Rule 13, C.P.C. on the plea that in fact 
and in law the decree was- caused by his 
non-appearance, and so it was a ‘decree 
passed ex parte against the defendant? 


22. - I shall first read the relevant 
‘and material statutory provisions, - 

23. Section 27, C.P.C.. provides 

“Where a suit has been duly institut- 
ed å summons may be issued to the defen- 
‘dant to appear and answer the claim and 
may be served in manner prescribed”. 

* Section 33 provides— : 

“The Court, after-the case has been 
heard, shall pronounce judgment, and on 
such judgment, a decree shall follow”, ` 

Order IX, C.P.C. is headed— | 

“Appearance of parties: and’ consés’ 


Rule 1 of this Order provides— 

“On the day fixed in the summons for ` 
the defendant to appear and answer, the, 
parties shall be in attendance -at the. 
Court-house in person or by their respec- 
tive pleaders, and the suit shall then be 
heard unless the hearing is adjourned to 
a future day fixed by the Court.” > ` 

Rule 6 of Order IX provides— 

__“6 (1); Where the plaintiff appears 
and the defendant does not appéar when. 
the suit is called on for hearing then— 

(a) if it is proved that the summons 
was duly served, the Court may proceed 
ex parte.” -> s ; : 
Rule 7 of Order IX, C.P.C. provides.that 
where the Court has adjourned the hear- 
ing of the suit ex parte, and the. defen-- 
dant, at. ór before such hearing, appears ` 


and -assigns good cause for his previous 


non-appearance, the Court may,’ upon - 
such terms as it directs ‘as to- costs or 
otherwise, set aside the. order for the 
hearing of the suit ex parte and hear the 
defendant in answer to the suit as if- he 
had appeared on the day fixed for his ap-- 
pearance. > 

‘24. Under Rule’8 of Order IX, 
where the defendant appears and’ the 
plaintiff does not appear, the Court can 
make an-order that the suit be dismissed. 
Where the suit is dismissed under Rule 8 
the plaintiff can under Rule 9 apply “for 
an order to set.the dismissal aside” on 
proof of sufficient cause for his non- 
appearance. l 
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25. Rule 13 of Order IX, C.P.C. 
provides for setting aside decrees ex parte 
against defendant. It says— -i 

“In any case in which a decree is 
passed ex parte against a defendant, he 
may apply to the Court by which the de- 
cree was pa pen for an orđer to set it 
aside.” 

The Rule me on to provide that where 
the summons was not duly served, or that 
the defendant was prevented by sufficient 
cause from appearing, the Court shall 
make an order setting aside the decree. 
- Order XVII, C.P.C. is headed— 

f “Adjournments”. 


Under Rule 1 of this Order the Court 
is entitled to adjourn the hearing of the 
suit from time to time, Rules 2 and 3 of 
this Order provide— 

“2. Where on any day to which the 
hearing of the suit is adjourned, the par- 
ties or any of them fail to appear, the 
Gourt mèy proceed to dispose of the suit 
in one of the modes directed in that be- 
half by. Order IX, or make. such other 

. order as it thinks fit. 


: 3. Where any ‘party, to a suit to “whom 
“time thas been granted fails to produce his 
evidence, or to cause the. attendance “of 
his witness, or to pegform any other act 
necessary to- the further. progress of. the 
suit, for which time has been allowed, the 
Court may, notwithstanding: such default, 
proceed to decide the suit forthwit i 

26-27. . Rules 2 and 3 of Order XVII 
C.P.C. have “been the subject-matter -of 
amendments by’ ‘this Court, By Notifica- 
_ tion No: 6324/35 (a), dated December 2, 
1926, the following was added to Order 
XVII, Rule 2:— 

i“Where on any stich. day the. evi- 
dence, or a substantial portion of the 
- é6¥idence- of any party has. been recorded 
and such party fails to appear, the, Court 
may in its discretion proceed with the 
case as if’such party were ‘present and 
may dispose of it on the merits. 

Explanation— No party shall þe 
déemed to have failed to appear if he. is 
either present or is represented in Court 
by an agent or pleader, though engaged 
only for the purpose of moving an appli- 
cation”, ~ 

28. . The phrase “on any such day” 
occurring in the beginning of the amend- 
ment made by this Court caused confu- 
sion. The office note put up before the 
Rules Committee stated:— 


“An ambiguity was felt in the words 
‘on any such day’ which appear to mean 


_already been recorded and 
fails to appear’ on such day the Court may 


A.T. R. 


‘where on any day on which the hearing 
of the suit is adjourned at which the par- 
ties or any of them fail to. appear’ and it 
was felt thet these words ‘on any such 
day’ were inconsistent with the words ‘a 
substantial portion of the evidence of any 
party has been recorded and such party 
fails to appear on such day’,” 
The office as such suggested an amend- 
ment, so that the Rule may read— 
“Where previous to any such day, 
the evidence or a substantial portion of 
the evidence of any party has been re- 
corded and such party fails to appear on 
such day, the Court may in its discretion 
proceed with the case as if such party 
were present and may dispose of it on the 
merits.” 


29, ` The Rules Committee substan- 
tially agreed with the suggested amend- 
ments and ultimately by Notification No, 
2874; dated May 28, 1943, the second para- 
graph of Rule-2 was repealed and sub- 
stituted by the following— 

“Where the evidence or a substantial 
portion of the evidence of any party has 
such party 


in its discretion proceed with the case as 
if stich party were present and yan dis- 
pose of it on the merits, 
Explanation. —’ No party salt” 
deemed to have failed. to. appear if he a 
either present or ig represented by. an 
agent or pleader, though engaged only 
for the purpose of making an application.” 
The new second „paragraph, in effect, de- 
leted the phrase “on any such day” occur- 
ring in it previously. In the next place, 
it added the word “already” between the 
words “has” and EES so that the 
clause reads— > 

“Where the evidence or a substantial 
portion of the ‘evidence of any party. has 
already been recorded” - . 
: >80. . By the same. Notification dated 
December 2; 1926, Rule 3 was amended 
So as to read as follows:— j 

“Where. any party to a suit to whom 
time has been granted fails, without rea- 
sonable excuse, to produce his evidence, 
or to comply with any previous order or 
to perform any. other act necessary to the 
further progress of the suit for. which 
time has been allowed, the Court may, 
whether such.party is present or not, 
proceed to decide the suit on the merits.” 
‘ 31. The amendment to Rule 3 
changed the Rule as enacted by the Le- 
gislature in several respects. It added the 
phrase “without reasonable excuse”, In 
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the next place, it expressly provided 
"whether such party is present or not”, 
and lastly, it omitted the . word “forth- 
with” from Rule 3, and expressly autho- 
rised the Court to decide the suit on the 
merits. It also added one more condition, 
namely, “or to comply with any previous 
order”. 


32. In Sheo Pujan Kalwar v. Bish- 
nath Kalwar, 1939 All LJ 627 = (AIR 
1939 All 642), Collister, J. considered Rule 
3 as amended by this Court, and held 
that a decree passed under Rule 3 cen- 
not be regarded as ex parte decree so as 
to entitle the defendant to apply for res- 
toration even if he was absent. . 


33. In Civil Revision No. 111 of 
1942, decided on 17th March, 1943, York, 
J. followed the above decision of Collis- 
ter, J., but remarked at the end of his 
judgment that Rule 3 “as it now stands 
seems to me to create a difficult position. 
It may well be that a party to whom 
time has been granted may fail to pro- 
duce his evidence or to summon his wit- 
nesses or to comply with the previous 
order for reasons beyond his control and 
that having so failed he may also on the 
date to which the suit has been postponed 
be prevented from appearance by circum- 
stances over which he has no control. He 
might for instance have succumbed to an 
accident or to an illness of a very serious 
nature to such an extent that he was. 
unable even to send some one to court to 
inform of his unfortunate position. In 
that case the suit will in due course be de- 
creed against him upon the merits and 
the only redress open to him will be 
either an application for review or an ap- 
peal against the decree on the merits, But 
upon such an application for review or in 
such an appeal the party concerned will 
only be able to deal with the merits of 
the decision and it will not ‘be open to the 
court which has to dispose of the appli- 
cation or the appeal to listen to evidence 
on the question whether he had or had 
not reasonable excuse for not doing any 
of those things which he had failed to do. 
The question of reasonable excuse is one 
which can really be dealt with satisfac- 
torily only upon an application for set- 
ting aside a decree and restoring a suit 
and not upon either an appeal or an ap- 
plication for review. I am, therefore, in 
some doubt as to whether some amend- 
ment of Rule 3 of Order XVII is not de- 
Birable.” 


34. Upon this decision being ren- 
dered, the Registry of the Court put up 
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a note before the English Judge.. The Eng- 
lish Judge on 28th July, 1943, directed 
that the matter be laid before the Rules 
Committee. The Rules Committee met on 
19th February, 1944, and resolved that 
the local amendments be deleted and the 
original Rule as set forth in the First 
Schedule of the Code of Civil Procedure 
be restored. In consequence Notification 
No. 3517/35 (a), dated June 22, 1944, was 
issued, which provided— 

“Cancel the amendment made by the 
Court in Rule 3 of Order XVII under its 
Notification No, 6324/35 (a), dated Decem- 
ber 2, 1926, and restore the original rule 
as enacted by the Legislature.” 


35. It is obvious that the amend- 
ment was cancelled to get rid of the diffi- 
culty caused by the language of the am- 
ended Rule that even where the defen- 
dant failed to appear the suit could pro~ 
ceed on merits, 


36. In Qudrutullah v., Mohammad 
Kasim Khan, AIR 1952 All 208 (decided 
on 17th January, 1949), Malik €. J, 
speaking for the Division Bench, held 
that where a party fails to appear on an 
adjourned date, the Court was bound to 
proceed. under Rule 2 and could not de- 
cide the suit on the merits under Rule 3, 
even though that party had earlier taken 
an adjournment for doing one of the 
things mentioned in Rule 3. 


37. In Sri Krishen v. Radha Kri- 
shen, AIR 1952 All 652 (decided on 15th 
September, 1950) a Division Bench of this 
Court, speaking through Agarwala, J., 
took the view that if a party takes an ad- 
journment to do something and fails to 
appear on the adjourned date, the Court 
has jurisdiction to pass an order under 
Order XVII, Rule 3, deciding the case on 
the merits, The decision in Qudrutullah 
(AIR 1952 All 208) was not brought to the 
notice of this Bench, 


38. On 26th March, 1952, Desai, 
J. submitted a note for consideration be- 
fore a Judges’ Meeting, which was to be 
held’ on Saturady, the 29th March, 1952. 
The note stated— 

“Order XVU, C.P.C. should be am- 
ended so as to provide that when a party 
is absent the court must proceed as laid 
down in Order IX. The lew regarding 
Order XVII is very uncertain and the 
uncertainty causes waste of much time 
and puts litigants to much expense, They 
are not certain whether they should . file 
an appeal or apply for restoration or the 
setting aside of the decree. I think that 
even when a court acts under Order XVII, 
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if the default lies in the absence of the 
party, it must act according to Order IX, 
that is if the party is a plaintiff dismiss 
the suit in default without going into 
merits and if he is a defendant pass an ex 
parte decree on merits. In such a case the 
remedy of the defaulting party would be 
to apply for restoration or the setting 
aside of the decree and the uncertainty 
would disappear.” 


39. This matter was considered 
by the Judges at the meeting held on 
29th March, 1952, and it was resolved 
that the question whether any amend- 
ments are required in Order XVII of 
Schedule I of the Code of Civil Proce- 
dure, 1908, be referred to the Rules Com- 
mittee. 

The Rules Committee met on 13th 
September, 1952, and resolved— 


“In Rule 3 of Order XVII, puta 
comma after the first word ‘where’ and 
insert thereafter ‘in a case to which Rule 


ri 


2 does not apply’. 

40. The amendments recommend- 
ed by the Rules Committee were circulat- 
ed to the Hon’ble Judges of the Court; 
they were unanimously approved, and 
after the sanction of the Local Govern- 
ment the same were published in the 
gazette of 17th January, 1953. 


41, The effect of this amendment 
was that Rule 3 was not to apply to a case 
to which Rule 2 was applicable. The first 
paragraph of Rule 2 applied to a case 
where a party failed to appear on an ad- 
journed date. Therefore, a case where a 
party fails to appear being covered by 
Rule 2, could not be governed by Rule 3 
at all. 


42. The question came up before 
a Division Bench in Pitambar Prasad v. 
Sohan Lal, AIR 1957 All 107 Agarwala, J. 
speaking for the Division Bench, noticed 
the conflict of opinion between Qudru- 
tullah, AIR 1952 All 208 and Sri Krishen, 
AIR 1952 All 652 and observed:— 


“This conflict of opinion was, how- 
ever, avoided by a later amendment of 
the rule made in the year 1953 by which 
it was made clear that the rule did not 
apply when the party concerned was ab- 
sent. 


Thus as Rule 3 stands at present in 
this Court it can apply only when the 
party concerned is present on the ad- 
journed date or is deemed to be present 
under the Explanation to Rule 3 and he 
fails to do the things for which the ad- 
journment was granted to him and in such 


A.LR. 


a case the court may decide the case on 
the merits or adjourn it but has no power 
to pass an order under Order IX.” 


43. This point was considered by 
Desai, J. in Radhey Shyam v. Ghasita, 
1958 All WR (HC) 76. It was held— 

“Rule 3 also has been amended by 
this Court and now applies only in a case 
not governed by Rule 2. If a suit must be 
dismissed under Order IX on account of 
the plaintiff’s absence under Rule 2, the 
court has no jurisdiction to proceed to 
dispose of it under Rule 3. The Legisla-~ 
ture obviously intended Rule 3 to be ap- 
plied when the party concerned was pre- 
sent but had failed to produce his evi- 
dence or to perform any other act neces- 
sary to the further progress of the suit. 
After having already provided for the 
contingency of his absence in Rule 2 it 
could not have intended Rule 3 to apply 
not. only to contingencies mentioned 
therein but also to the contingency of his 
absence. Even if the non-production of 
the evidence or the non-performance of 
any other act necessary to the further 
progress of the suit is the result of the 
parties’ absence, it is logically and more 
properly a case of absence and not of non- 
production of evidence or non-perform- 
ance of a necessary act.” 


Similar views were expressed by my 
Lord the Chief Justice (Hon, Asthana, J. 
as he then was) in his referring order 
dated 3rd October, 1969, made in Civil 
Revision No, 801 of 1968. Said he— 


“To my mind the real clue to the dif- ~ 
ference between the applicability of Rule 
2 and Rule 3 of Order XVII is dependent 
upon the failure of any party to appear 
in one case and a party appearing before 
the court but not doing that act for which 
it had taken adjournment from the court 
at a previous occasion. Once a party had 
failed to appear Rule 2 will come into 
play according to the amendment intro- 
duced by this Court which emphasised 
that where Rule 2 does not apply the 
Court can proceed under Rule 3. Then it 
would be immaterial whether the party 
who has failed to appear was the party 
at whose instance the court had granted 
an adjournment at a previous stage. In 


the language of Rule 2 by itself it would 


be seen there is absolutely no indication 
how the adjourned date is fixed and which 
is the party who fails to appear and the 
reason therefor. Once a party fails to 
appear in fact and in law on the ‘adjourn- 
ed date fixed for the hearing of the suit, 
Rule 2 will come into play, IfI am right 
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in the approach, then Rule 3 will never 
apply to such circumstances as our am- 
endment says in Rule 3 'where in a case 
to which Rule 2 does not apply...... im 


4A, The matter may be looked at 
from another view point. Order IX, Rule 
6 (1) (a) provides that where the plaintiff 
appears and the defendant does not ap- 
pear when the suit is called on for hear- 
ing, if it is proved that the summons was 
duly served, the court may proceed ‘ex 
parte’, The import and significance of the 
Rule was considered by the Supreme 
Court.in Sangram Singh v. Election Tri- 
bunal, AIR 1955 SC 425. Bose, J. speaking 
for the Court, observed— 


iiss Our laws of procedure are 
based on the principle that, as far as pos- 
sible, no proceedings in a court of law 
should be conducted to the detriment of 
a person in his absence. There are of 
course exceptions and this is one of them. 
When the defendant has been served and 
has been afforded an opportunity of ap- 
pearing, then, if he does not appear, the 
court may proceed in his absence. But, be 
it noted that the court is not directed to 
make an ex parte order. Of course the 
fact that it is proceeding ex parte will be 
recorded in the minutes of its proceedings 
but that is merely a statement of the fact 
and is not an order made against the de- 
fendant in the sense of an ex parte de- 
cree or other ex parte order which the 
court is authorised to make.” 


The learned Judge went on to hold— 


“All that Rule 6 (1) (a) does is to re- 

move a bar and no more. It merely gu- 
thorises the court to do that which it 
could not have done without this autho- 
rity, namely, to proceed in the absence of 
one of the parties.” 
Further on the learned Judge dealt with 
adjourned hearing under Order XVII. Re- 
ferring to Rule 2 of Order XVII it was 
held— 


“Now Rule 2 only applies when one 
or both the parties do not appear on the 
day fixed for the adjourned hearing and 
in that event the court is thrown back to 
Order IX with the additional power to 
make ‘such order as it thinks fit’. When 
it goes back to Order IX it finds that it is 
again empowered to proceed ‘ex parte’ at 
the adjourned hearing in the same way 
as it did, or could have done, if one or 


other of the parties had not appeared at. 


the first hearing, that is to say, the right 
to proceed ‘ex parte’ is a right which ac- 
crues from day to day ‘because at each 
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adjourned hearing the court is thrown 
back to Order IX, Rule 6.” 

45. This decision yields the propo- 
sition that but for Rule 6 (1) (a) of Order 
IX the Court would have no authority to 
proceed in the absence of one of the par- 
ties: and that it is by virtue of Rule 2 of 
Order XVII, which makes Order IX ap- 
plicable to an adjourned hearing, that the 


‘court derives the right to proceed in the 


absence of one of the parties even on an 
adjourned date. i 


46. The point that I wish to make 
is this. Order XVII, Rule 3, does not en- 
title the court to fall back on Order IX. 
In the context of the implication of Rule 
6 (1) (a) of Order IX that without such a 
provision the court would have no juris- 
diction to proceed to decide a case in the 
absence of one of the parties, it is appa- 
rent that the court is not empowered to 
proceed to decide the suit on merits under 
Rule 3. in the absence of any of the par- 
ties. 

47. I am, with respect, in agree- 
ment with the view that if a party fails 
to appear at an adjourned date, Rule 3 
will not apply even though he may have 
omitted to do any of the acts mentioned 
in Rule 3 and even though such party 
may have taken time on a previous occa- 
sion to do so. In all cases of failure to ap- 
pear by a party the case will be govern- 
ed by Rule 2. This construction of Rule 2, 
as it stands amended in this Court, is not 
only consistent with the language read in 
the context of Order XVII, Rule 2, and 
Order IX, Rule 6 (1) (a), but is also in ac- 
cord with the express purpose for which 
the Rule was amended in 1953. 


48. A discording note has, how~ 
ever, been expressed in Rameshwar Pra- 
sad v. Rajasthan Government, AIR 1962 
All 515. It was held that the distinction 
between Rule 2 and Rule 3 had been 
maintained and that for the application of 
Rule what is necessary is that the date 
should be merely an adjourned date but 
should not be on the motion of the de- 
faulting party. In case the date of hear- 
ing was fixed on the motion of the party 
who subsequently failed to appear, the 
proper Rule to apply would be Rule 3, 
and not Rule 2. In support of this view 
reliance was placed upon the decision in 
Sri Krishen, AIR 1952 All 652 as well as 
Qudrutullah, AIR 1952 All 208. The deci- 
sion in Qudrutullah does not ley down 
any such principle. Sri Krishen's case was 
decided before the Rule was amended in 
1953, It was explained in the later deci- 
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sion and set at rest in the case of Pitam- 
bar Prasad v, Sohan Lal, AIR 1957 All 
107 (supra). In my opinion the decision in 
Rameshwar Prasad’s case does not 
down correct law. 

49. Order XVII, Rule 2, gives dis- 
cretion to Court to decide the suit -on 
merits if the evidence or a substantial 
portion of the evidence of a party 
been recorded and such party fails to 
appear. f i 
50. Order XVII, Rule 3, entitles 
Court to decide the suit.on merits if the 

party appears or is deemed to appear but 
Pefanlte in doing the acts mentioned in 
the Rule. 

51. A case where a party appears 
but does not. produce evidence or partici- 
pate in the hearing is not covered by Rule 
2 or Rule 3, Since the party is present the 
Court will proceed with the hearing and 
dispose of the suit on whatever evidence 
is brought on record, That is the effect of 
Section 33 and Order IX, Rule 1. 

52. The explanation added by this 
Court, by a fiction, makes a party pre- 
sent (where his counsel makes an ad- 
journment application). When a party is 
deemed ‘to be present, the same position 
follows as when he is actually present 
but does not participate in the hearing. 
Since he is present, the Court cannot pro- 
ceed ex parte, The hearing will naturally 
be on merits and if the suit is decided on 
that day, the decree will be on merits, 
which cannot be set aside on an applica- 
tion under Order IX, Rule 9 or 13, C.P.C. 

53. It does sound anomalous, but 
the reason seems to be the Explanation to 
Rule 2. 

54. Here I may deal with an allied 
matter discussed at the hearing. Order 
XVII, Rule 2, provides that the court 
may proceed to dispose of the suit in one 
of the modes directed in that behalf by 
Order IX or make such other order as it 
thinks fit. There is some controversy as 
to the significance of the term “make such 
order as it thinks fit”, 

55. One view is that the court can 
only adjourn the hearing. It cannot de- 
cide the case on the merits— See Mst. 
Jagga v. Kanhaiya Lal, AIR 1957 All 344; 
Ram Adhin v, Ram Bharose, AIR 1925 All 
182; Ganeshi Lal v. Debi Das, AIR 1925 
All 267 and Ram Charan Lal v. Raghubir, 
AIR 1923 All 551. None of. these cases 
considered or decided whether the court 
can pass an order or decree in favour of 
the absent party. 

56. This aspect was discussed by 
Desai, J. in Radhey Shyam v. Ghasita, 


A. LR. 


1958 All WR (HC) 76 (upea). His Lord- 
ship observed— 

- “Rule 2 gives discretion to a court 
either to proceed under Order IX or to 
make such other order as it thinks fit 
when the parties, or any. of them, fail to 
appear on the adjourned date. Different 
circumstances prevailing on the adjourn- 
ed date require different considerations. 
and what would be a proper order in one 
circumstance may not be a proper order 
in another circumstance; that is why dis- 
cretion has been left to the trial court. 
There may be circumstances justifying 
the suit being decreed in spite of the ab- 
sence of the plaintiff; if the court were 
required to proceed only under Order IX, 
it would have been obliged to dismiss the 
suit despite its being fit to be decreed. 
Consequently the court has been given 
power to pass a decree as any other order 
as it thinks fit. If the initial onus lies upom 
the defendant (on account of a legal pre- 
sumption in favour of the plaintiff) it 
would be unjust to dismiss a suit solely 
on the ground of the plaintiffs absence. 
If the plaintiff has closed his case and is 
absent on the next date fixed for the de- 
fendant’s evidence and the defendant has 
got no evidence, it would again be unjust 
to dismiss the suit on the ground of the 
plaintiffs absence. Then there may be 
circumstances on account of which the 
court may think that the plaintiffs ab- 
sence was for sufficient cause and it would’ 
be unjust to dismiss the suit in default. 
There may not be legal evidence to show 
that the plaintiff's absence was for suffi- 
cient cause but the court may have infor- 
mation about it and to enable it to act , 
on that information and adjourn the suit 
it is empowered to pass such other order 
as it thinks fit. The intention behind the 
use of these words seems to be to enable 
the suit to be decreed or to be adjourned. 
If there are no circumstances justifying 
the decreeing of the suit or adjournment 
of it, the court must proceed under 
Order IX.” 


57. These observations suggest 
that the court can, apart from adjourning 
the hearing to another date, also decide 
the suit in favour of the absenting party, 
depending on the circumstances prevail- 
ing on that date. 


58. In my opinion it iş not quite 
an accurate statement of the law to say 
that the only order that the court can, 
under the last clause of Rule 2, pass is 
to adjourn the hearing to some other date. 
The court can also pass such other order 


1978 


in favour of the absenting party as: 
circumstances may justify, La 


59.- There are more than one rea- 
son. In the first place, the phrase “make 
such other order as it thinks fit” contem- 
‘plates. an order, other than one which can 
be passed under Order IX: Order IX con- 
templates the disposal of the suit against 
the non-appearing party. If the plaintiff 
fails to appear the suit can be dismissed 
for default under Rule 8 of Order IX. If 
the defendant fails to appear, the suit is 
liable to be decreed ex parte under Order 
IX, Rule 6 (1) (a). Ex hypothesi, the court 
cannot, under this clause, pass an order 
disposing of the suit against the non-ap- 
pearing party. That is the only bar. 


60. In the next place, Order IX, 
Rule 2, which provides for dismissal for 
default on plaintiffs absence, entitles the 
court, in spite of the absence, to decree so 
much of the suit as is admitted by the de- 
fendant. -As pointed out by Desai, J. evi- 
dence already on record and the default 
of prosecution by the party who is pre- 
sent may, at an adjourned hearing, be suf- 
ficient to pass a decree in favour of the 
absent party, That is why the court. was 
empowered to pass any order which the 
justice and circumstances of the case re- 
quire: 

61. Order XVII, Rule 3, entitles 
the court to “proceed to decide the suit 
forthwith”. It was argued that “forth- 
with” is a direction to decide the same 
day as a penalty for default. 


. 62. In Dayalji Wasanji v. Kedar- 
nath Onkarmal, AIR 1953 Nag 222 Mu- 
dholkar, J. held that Rule 3 is penal and 
the word “forthwith” means the same 
day. This opinion was accepted by Pathak 
J. in Kesho Singh v. Om Prakash, 1970 
All Lg 189, ° 


63. On the other hand, in Sitara 
Begam v. Tulshi Singh, (1901) ILR 23' All 
462 a Division Bench held that Rule 3 is 
not penal, It was observed— . 


“In our opinion what the secin pro- 
vides is, that the mere fact of a party 
making default in the performance of 
what he was directed to do would not 
lead to-the dismissal of the plaintiff's suit, 
if he was the party in default, or the de- 
ereeing of the claim against the defen- 
dant, if the. defendant was the person who 
made the default. We think that the words 
‘notwithstanding such default clearly im- 
ply that the Court is to proceed with the 
disposel of the suit, in spite of the de- 
fault, upon such material as are before 
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it. Had- the intention of the Legislature 
been that such default would entail dis- 
missal in the case of the. plaintiff, or the 
striking out of the defence in the case of 
the defendant, we would have expected 
à provision similar to that ‘contained in 
Section 136 (equal to Order XI, Rule 21 
of the present Code) or Section 120 (equi- 
valent to Order X, Rule 4 of the present 
Code) of the Code. If the Judge’s view 
were correct, what would be the result if 
the default was made by the defendant? 
Would the plaintiff's suit be decreed forth- 
with without taking any -evidence, or 
without reference to the evidence which 
had already been adduced? Clearly not. 
In our opinion the Section has ‘been mis- 
read and misinterpreted by both the 
Courts below. The Munsif seems to have 
proceeded on the assumption that he could 
punish the plaintiff for ‘disobedience to 
the order of the Court by dismissing the 
suit. That he cannot-do. The Court was 
certainly not bound to adjourn the hear- 
ing of the suit, and it was for the plain- 
tiff to establish her claim ‘by such evi- 
dence as she was in a position to adduce 
on the date fixed. If that evidence failed 
to substantiate the claim, it’ would, of 
course, be dismissed. But the mere fact 
of her failure to comply with the order 
of the court would not justity. an order 
of dismissal”. 

64. This decision fs in accord with 
the observations of the Supreme Court in 
Sangram Singh’s case (supra) that the 
provisions of Order IX or Order XVII are 
not penal. They are not intended to 
punish parties. 

65. If the legislative intent was 
that the expression “proceed to decide the 
suit forthwith” meant pronouncing of 
the judgment the same day, it would 
have used that phrase, because it has done 
so in several other provisions of the Code. 
‘66. Order XV, Rules 1,2 and 4 
provide that-the court may “at once pro- 
nounce judgment”. Order VIII, Rule 10, 
C.P.C, says that where any party from 
whom a written statement is so required 


. fails to present the same within the time 


fixed by the court it may pronounce 
judgment against him. 

Order XV, Rule 3, provides— 

“Where the parties are at issue on 
some question of law or of fact, and issues 
have been framed by the court as here- 
inbefore provided, if the court is satisfied 
that no further argument or evidence 
than the parties can at once adduce is re- 
quired upon: such of the issues as may be 
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sufficient for the decision of the suit, and 
that no injustice will result from pro- 
ceeding with the suit forthwith, the court 
may proceed to determine such issues, 
and. if the finding thereon is sufficient for 


the decision, may pronounce judgment 
accordingly......... ” 
67. Here the court can decide the 


suit by proceeding with the suit forthwith 
by determining the issues, giving findings 
and then pronouncing judgment accord- 
ingly. The phrase “proceed to decide the 
suit forthwith” in Rule 3 appears to be 
somewhat similar in-its import to Order 


XV, Rule 3. The word “forthwith” quali- ` 


fies the word “proceed” rather than the 
word “decide”. All that the Rule directs 
is that notwithstanding the default the 
court is to proceed with the further hear- 
ing or trial of the suit with a view to dis- 
pose it of, if possible on that very day, in 
accordance with law. 

68. In Sangram Singh’s case, AIR 
1955 SC 425 the Supreme Court emphasis- 
ed that right to proceed ex parte occurs 
from day to day of the adjourned hear- 
ing. The same principle is applicable to 
Order XVII, Rule 3. If on a particular 
date of hearing Rule 3 is attracted, the 
court can proceed to try the suit on that 
day, and if for some reason it is unable 
to conclude the hearing or decision of the 
suit on that day and adjourns the further 
hearing to another day, the next -date 
will not automatically be governed by 
Rule 3. It will depend on the circumstan- 
ces prevailing on that day. The party who 
had defaulted on the previous date will 
be entitled to participate in the proceed- 
ings, though it will not be allowed to put 
the clock back by seeking to do what he 
ought to have done on the previous date. 
But, if on the next day, a party is absent, 
the proceedings on that day will be ex 
parte. The position whether a proceeding 
on a given day is ex parte or on merits 
will depend on the facts obtaining on 
that day. 


69. The question of law referred 


in Civil Revision No, 801 of 1968, name-. 


“WHETHER a case in which the de- 
fendant obtains an adjournment on the 
Gate of final hearing of the suit, and fails 
to appear on the adjourned date would 
be covered by Rule 2 of Order XVII, 
C.P.C. and whether the Court has juris- 
diction to pass an order under Rule 3 of 
Order XVII, C.P.C.” 
is answered by holding that such a case 
would be covered by Rule 2 of Order 


A.LR. 


XVII, and the Court has no jurisdiction to 
pass an order under Rule 3. Rule 3 applies 
when the party is present or deemed pre- 
sent but has defaulted in doing the acts 
mentioned in that Rule. z 


70. In Civil Revision No. 356 of 
1970 the question of law referred to the 
Full Bench is— 

“Whether an application moved 
for adjournment of a case is an applica- 
tion contemplated by and within the 
meaning of the Explanation added by 
this Court to Order XVII, Rule 2, C.P.C.” 


71. Section 64 of the Code of 1882 
(like Order V, Rule 1 (2) of the present 
Code) provided that a defendant may 
appear inter alia, by a person duly in- 
structed and able’to answer all material 
questions relating to the suit. In view of 
this provision several decisions— 

Shankardat Dubey v. Redha Krishna, 
(1898) ILR 20 All 195; 

Soonderlal v. Goorprasad, (1899) ILE 
23 Bom 414; 


Lalta Prasad v. Nand Kishore, (1900) 
TLR 22 All 66 (FB). ; 
held that if the pleader was instructed 
only to apply for an adjournment, he was 
not duly instructed and able to answer 
all material questions relating to the suit, 
and so it could not be held that the party 
had appeared. This meant that a party 
got two innings to satisfy the court that 
he had sufficient cause for non-appear- 
ance, and hence for an adjournment, first 
at the date of hearing through a counsel, 
and then, failing that attempt, through an 
application for setting aside the ex parte 
order or decree. To suppress this mischief 
this Court in 1926’ added the following 
Explanation to Rule 2 of Order XVII-— 

“Explanation. No party shall be 
deemed to have failed to appear if he is 
either present or is represented by an 
agent or pleader though engaged only for 
the purpose of making an application”. 


72. As far as I have been able to 
see there has never been, since the Ex- 
planation came, any controversy that an 
application for adjournment is within its 
ambit. In Gopal Singh v. Kailash Gir, 
ATR 1933 All 652 a Division Bench held 

“Various rulings have: been shown to 
us: Ram Charan Lal v. Raghubir Singh 
(AIR 1923 Al 551), Baldeo Singh v. Chha- 
ju Singh (AIR 1931 All 703 (2)) and Man 
Mohan Das v. Krishna Kant Singh (AIR 
1933 Ali 41). In each of these cases there 
was an appearance by a pleader on be- 
half of the party and the making of an 
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application for adjournment by that plea- 
der. Under the Explanation which has 


- been added by this Court to Rule 2, Order. 


‘XVII, that appearance for a limited- pur- 
pose is appearance on behalf of the party 
and therefore under that Rule the party 
is represented in court by that pleader 
not only for the limited purpose but for 
the purpose of the case and therefore the 
party cannot claim to have been absent 
on that date.” : 

This view was affirmed in Mst. Jaggo v. 
Kanhaiya Lal (AIR 1957 All 344) (supra). 


73. The Bench in Gopal Singh's 
case (AIR 1933 All 652) however, went o 
to observe— ee 

“We consider that a distinction is- to 
be drawn between the case of a pleader 
who states that he has no instructions and 
the case of the pleader who states that 
he has instruction for a limited purpose 
of making application for adjournment 
etc. We consider that the case of a pleader 
who says he has no instructions does not 
Come under the Explanation. to Rule 2 of 
Order XVII If we were to hold otherwise 
and accept the argument of the learned 
counsel for the respondent, we would be 
holding that it was impossible for a plea- 
der who wishes to withdraw from a case 
to do so, and we do ‘not consider that 


there is any) authority under this Expla- - 


a proposition.” ` 

_ T4. This -distinction has been 
noticed in Juggi Lal Kamla Pat v. Ram 
‘Janki Gupta, AIR 1962 All 407. In this 
case the counsel had moved an application 
for adjournment on a day prior to the 
fixed date. On the fixed date he appeared 
and stated that he had.no instructions to 
press the application moved by him ear- 
lier. He then, withdrew from the case. It 
was held that it cannot bé said that coun- 
Sel had appeared for a party for the pur- 
pose of moving or pressing an applica 
tion. ; 

75. 
Court is that an application for adjourn- 
ment is‘within thë purview of the Expla- 
nation to Rule 2 of Order XVII. The ques- 
tion of law referred in Civil Revision No. 
356 of 1970 is accordingly answered in the 
. affirmative, 

76. > Order IX, Rule 13, authorises 
the defendant to apply to the court by 
which the decree was passed for an order 
to set it aside “In any case in which a de- 
cree is ex parte against a defen- 
dant”. Order IX, Rule 6 (1) (a) entitles 


nation to the Rule or otherwise for such 


The consistent opinion in this - 
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the court to proceed ex parte where the 
plaintiff appears and the defendant -does 
not appear when the suit is called on for 
hearing. ae 3 

77. There is considerable diverg- 
ence of opinion in this Court on the signi- 
ficance of the clause “in any case in which 
a decree is passed ex parte against a de- 
fendant”, Several views have been ex- 
pressed:— i 
_ (1) If the order passing the decree is 
actually made by the court under Order 
VII, Rule 3, it must be taken on its face, 
and the. only remedy is by way of appeal 
— See Fatyaz Khan v. Mithan, AIR 1954 
All 222. - i 

(2) Though the label and description 
given by the court to its action is not de- 
cisive, the órder as a whole should be 
construed to find if the court acted on 
the view, whether right or wrong, that 
ohe party appeared but the other failed 

-to appear. The Full Bench decision in 
Lalta Prasad v. Nand Kishore (1900) ILR 
22 All 66 (FB) (supra) is the leading case 
for this view. : 

(3) If facts on basis of which the 
court proceeded under Order XVII, Rule 
3, are such ‘that an order under Rule 2 
could be justified, the order can be treat- 

sed as one under Rule 2: (See Munnalal v. 
Jai Prakash, 1969 All LJ 327 = (AIR 1970 
All 257) (FB)). . 

(4) The court’s attempt to decide the 
case on merits on the view that parties 
have appeared cannot prevent a party 
from seeking proper remedy. If he proves 
his absence, the court’s order will be pre- 
sumed or construed to be ex parte: See 
Ram Adhin v, Ram Bharose (AIR 1925 AN 
182) (supra) and the cases cited in it. 


`- T8. The first of the aforesaid views 
was based on the ground that it has, first- 
ly, the merit of practical convenience, be- 
cause it leaves the litigant in no doubt as 
to where his remedy lies. In the next 
place, it was said to be sound in principle, 
because what has to be considered is: the 
powers vested in the Judge who decided 
the suit; and if in deciding it he purport~ 
ed to act under Order XVII, Rule 3, he 
would have no jurisdiction to set: aside 
the decree which he had: passed, under 
Order IX, Rule 13. His order may be 
wrong, but so long as it stands he has no 
Power to alter it. This view expressed by 
Mootham, C, J. in Faiyaz Khan’s case 
(AIR 1954 All 222) was considered and re~e - 
jected by a Full Bench of this Court in 
Munna Lal v. Jai Prakash, (AIR 1970 All 
257) (FB) (supra), Dealing with the 
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ground of. convenience, the 
observed—- . : i . 

. “The consideration” mentioned by 
‘Mootham, C. J. in Faiyaz Khan v. Mithan 
that.it was important that the litigant 
should be in no doubt:as to where his 
remedy. lies is outweighed by the ` consi- 
deration that, if the defaulting party is 
compelled to file an. appeal it will result 
in unnecessary delay ane expense to -the 
parties”. 


The Full Bench went on. to observe— 


“If an order, in law and substance, is 
an order under Order IX, though pur- 
‘ported to be passed under Order XVII, 
Rule 3, it would cause much unnecessary 
expenditure of time and ‘money of the ag- 
grieved party if he is compelled to file an 
appeal instead of an application for resto- 
ration: In the appeal which will be against 
the decree, a court-fee will have to “be 
paid: according: to the valuation and- the 
subject-matter of the suit’ It 
known that an appeal takes ‘much longer 
time for disposal-than- an application for 
restoration: then the scope of the appeal 
would be very limited.Obviously,.in a 
majority of such appeals, the decree will 
not be challenged on the merits -as . the 
evidence if any would be one-sided. Such 
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appeals will mainly be on the ground that: 


the trial court should have : proceeded 
under Order XVII, Rule 2,..read ‘with 
Order IX and not under. Order XVII, 
Rule 3. If the appellate court allows the 
appeal, it.will set aside the decree on. the 
ground ‘that the trial court was not justi- 
fied in proceeding under Order XVII, 
Rule 3, and remand the-case, If the trial 
court then does not pass an order under 
Order: IX, the defaulting party will ob- 
tain restoration without even having to 
satisfy the court that it hada reasonable 
cause for its default. But if it passes an 
order under Order Ix then the defaulting 

party will be entitled.to file an applicà- 
tion for’ restoration’ under Order IX. 
Thus the parties would sitll be in the 
same position as they would have been 
if the defaulting party had. been original- 
ly permitted -to file a restoration. applica- 
tion and had not been compelled to file 
an app eal, The time, labour and money 
a on the appeal will be to no one’s 
advantage.” 


79. These observations effectively 
demolish the reason that the first view 
«has the merit of giving the litigant a cer- 
tainty as to where his remedy lies. 
80.. The second given reason is 
what has to be considered is which power 


is well 
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has the Judge purported -to exercise. 
Odder IX, Rule 9, says “where a suit is 


‘wholly or partly dismissed: under R, 8”; 


it does not say “where a suit is-wholly or 
partly purported to'be ‘dismissed -. under 
Rule 8”. Similarly, Order IX, Rule 13, 
provides: “In any case in which a decree 
is passed ex parte against a defendant.” 
The provision is not “In any case in 
which a decree is purported to have been 
passed ex parte against a. defendant”. The 
view that what has.to be seen is as to 
under what provision the court purported 
to act may be sound where the court has 
a choice. As willbe seen a little later, the 
amended provisions ‘leave no discretion. 
They are mutually exclusive. 


81. I am clear that the first view 
does not lay down correct law. i 


82. The leading case in: support of 
the, second. -view is the Full, Bench. deci- 
sion, in Lalta Prasad. v. -Nand...Kishore 
(1900) ILR 22 All 66 (FB). (supra). In that 
case the Full Bench decided the:. appeal 
itself and not a-formulated. question of 
lawf The order a the. suit ulti- 
mately stated— «. . 


“Therefore it - ig adea „that the 
claim be dismissed for default of appear- 
ance and’ for want, ‘of prosecution with 
costs.” Use 


83. ny “The Full Bench: considered the 
entire order and the circumstances in 
which it was passed and said that—. 


“We construe that. order as-an.order 
passed under the earlier portion of Sec- 
tion 157.of the Code”. 
namely, an order-.of dismissal for default 
of appearance: of the plaintiff, That .was 
sufficient to decide the case, but. the Full 
Bench went on to make. obiter _observa- 
tions -as to. the meaning of, the opening 
words of Section, 103,.(equivalent to Order 
IX; Rule -9 of the present Code) of- the 
Code::. “When.a suit is-wholly or , parti- 
ally dismissed under Section 102”. Stra- 
chey, C, J. observed— 

"Is it a dismissal . ‘under Section 102 
merely if ‘the order says. that. it is‘ passed 
under Section 102? or; is it only a dismis- 
sal under Section 102; if irrespective of 
the language of the’ ‘order,’ the , suit, was 
dismissed’ upon actual non-appearance of 
the plaintiff in fact or law? or,‘is it dis- 
missal under Section 102 if, apart from 
the mere description which the court 
gives of its action, and apart from the 
actual fact of the plaintiffs appearance, 
or non-appearance, the real meaning and 
substance of the court’s action is that it 
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dismisses the ‘suit on the view, whether 


right or wrong, that the defendant ap- 


pears and the plaintiff does not appear,” 

(Emphasis supplied). ; 
His Lordship then held that the third of 
these views is the correct one, and ob- 
served— 


“The mere naming of the section . is 
not conclusive though, no doubt, it may 
be a useful piece of evidence in constru- 
ing the order, which must be read and. 
construed as a whole. But, although the 
court may describe an order of dismissal 
as being made under Section 102, the 
order, taken as a whole, may show that 
the description is an error, and that the 
court was not really dismissing the suit 
on the view that the plaintiff was not 
appearing. So, too, if Section 102 is not 
named, and even if some other section, 
whether Section 158 or any other, is 
named, still it may be that that is a mere 
misdescription, and that nevertheless the 
real reason for the dismissal is that in 
the court’s view the defendant appears 
and the plaintiff does not appear. In such 
a case, notwithstanding the misdescrip- 
tion, there is in substance and in fact a 
dismissal of the suit for non-appearance 
of the plaintiff and therefore a dismissal 
under Section 102, although that dismis- 
sal may be absolutely wrong, either be- 


cause the court was mistaken in suppos- 
ing that the plaintiff did not appear or 
for any other reason.” 

(Emphasis supplied), 

In effect, the order should be construed 
to find the court’s view its correctness is 
not to be questioned. 

84. This view is no more appro- 
priate, The Full Bench proceeded on the 
footing that a party cannot be said to 
have appeared if his counsel only appli- 
ed- for an adjournment and then with- 
drew. This position does not obtain in this 
High Court since 1926 when the Explana- 
tion was added to Order XVII, Rule 2. In 
the next place, there was considerable 
body of opinion that Section 158 of the 
Code of 1882 (equal to Order XVII, Rule 
3, of the present Code) could apply. and 
the court could decide on merits even if 
a party was not present. That is why the 

necessity arose to construe the order to 
' find the true intent of the court. After 
the amendment of Rule 3 in 1953 the court 
has; in’ law, no choice.: Now the. ‘position 
ig that where a party is absent Rule’3’ 
cannot apply and suas" -can only be 
taken under Rule 2. waT i 
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85. Another reason which weak- 
ens this view point-is that it leaves the 
aggrieved party in a state of uncertainty. 
Experience is that courts often use terms 
like “dismissed for want of prosecution”, 
or “dismissed for default”, which, as 


‘pointed. out in Mst. Jaggo - v, Kanhaiya 


Lal (ATR 1957 All 344)-(supra) are vague 
and can mean default of appearance as 
well as default of producing evidence ete. 
These expressions only confuse the ag- 
grieved party as to what his remedy is. 
Often the courts do not mention the pro- 
visions under which they are disposing of 
the suit. The job of interpreting a vague 
order is no easy one, 


86. The Full Bench in Munna Lal 
v. Jai Prakash (AIR 1970 AN 257) (ŒB) 
(supra) approved the Full Bench decision 
in Lalta Prasad v, Nand Kishore, (1900) 
ILR 22 All 66 (FB) (supra). But the actual 
decision in Munna Lal’s case is somewhat 
at variance with the view taken in Lalta 
Pranadis case, In Munna Lal it was held— 


if the facts, on the basis of 
which ‘the court has proceeded under 
Order XVII, Rule 3 are such under which 
an order under Order XVIL, Rule 2, read 
with Order IX would be legally justified 
and the order actually passed is also one 
which could be legally ; under 
Order IX, it is permissible to hold that 
the order is an order under Order IX and 
that an application under Order IX, Rule 
9 or 13, as the case may be, lies.” 


87. The decision in Munna Lal 
(AIR 1970 All 257) (FB) suggests that the 
court is entitled to look at the facts al- 
ready on record on the basis of which the 
court proceeded under Order XVII, Rule 
3, and come to its own conclusion that 
the aggrieved party had failed to appear. 
If it finds this, it will say that an order 
under Order IX could be legally passed, 
and the restoration appucanon is main- 
tainable. 


88. “The disparity in the two Full 
Benches is: 


. Lalta Prasad (1900) ILR 22 All 
66 (FB) confines one to the previous 
order, That order can be construed as a 
whole to see if Court held the party ab- 
ioe The Court cannot review that find- 


Munna Lal . (ATR 1970 All 257) 
(FB) permits a reconsideration of facts 
and.entitles court to come to its own con- 
clusion. whether „the party was absent. 

-But Munna . Lal (AIR 1970 All 
257). (FB): confines the court to facts. “on 
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the basis of which the court proceeded 
under Order XVII, Rule 3”. Obviously, 
consideration of additional evidence, says 
to prove absence, is ruled out. 


89-92, The Full Bench in Lalta Pra- 
sad’s case, (1900) ILR 22 All 66 (FB) was 
considered in Ram Adhin v, Ram Bharose 
(AIR 1925 All 182) (supra). Dalal, J. ob- 
served— 


“The respondent's learned counsel 
argued that once the court passing the 
decree purported to act under Order XVII, 
Rule 3, this Court was bound by such 
action and must accept that the decree 
was passed under that Rule. In support 
of this contention a Full Bench ruling in 
the case of Lalta Prasad v. Nand Kishore, 
((1900) ILR 22 All 66) (FB) was quoted. 
In that case the point did not really arise.” 

(Emphasis supplied). 

His Lordship went on to hold— 

“We were referred to certain obser- 
vations of the learned Chief Justice that 
though the naming of a section is not con- 
clusive it may be a useful piece of evi- 
dence in construing the order which must 
be read and construed as a whole. This 
opinion does not imply that when a court 
has acted under a wrong section or quot- 
ed a wrong section, the party complain- 
ing against that order cannot take action 
as if the correct procedure had been 
adopted, It would be interesting to note 


that Mr. Justice Banerji was a party to.. 


the Full Bench ruling and was also the 
Judge who delivered the judgment which 
we have already referred to and which is 
reported in Rukam v. Tara Chand (AIR 
1922 All 68). We have quoted from that 
judgment to indicate that learned Judge’s 
opinion that a court must be presumed to 
have passed such order as it could pass 
according to law, whatever section it may 
have mentioned in its order”. 
In Rukam's case Mr. Justice Banerji held 
that when one of the parties was absent 
the proper order would be one under 
Order XVII, Rule 2, and the order must 
be construed to be one passed under that 
Rule, although it purports to be an order 
of dismissal or decree on merits, Mukerji, 
J. entirely agreed with Dalal J. He ob- 
served— 
“It has been said that where in spite 
of the fact that one of the parties to a 
suit is absent the court proceeds to decide 
the case on the merits and not according 
to the actual circumstances of the case, 
namely, one of the parties is absent, the 
remedy of the absent party by an appli- 
cation either for re~hearing or for resto- 
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ration is barred, and his only remedy is 
by way of an appeal, 

It is therefore admitted that there is 
a remedy. This question is which is the 
proper remedy. I will take an extreme 
case. Say a defendant obtained time to 
produce his witnesses. On the date fixed 
for hearing he did all he could do to 
arrive at the court in time, but there hap- 
pened to be a railway accident and he and 
his witnesses were delayed. Where is he 
to prove the fact? It must be conceded 
that the defendant was prevented by a 
sufficient cause from appearing and he 
must have a redress. But if the remedy is 
by way of appeal, will he be expected or 
will he be allowed to produce evidence in 
the appellate court to prove that he had 
a sufficient reason for his non-appearance? 
Will the appellate court entertain fresh 
evidence or will it dispose of the appeal 
on merits as recorded on the file of the 
trial court? Clearly then the remedy, if 
one is not denied to the absent party, 
would be by an application to the court 
of first instance and not by way of an 
appeal”. 
Then his Lordship went on to hold— 


“The act of the court, namely, its at- 
tempt to decide the case on the merits, 
cannot prevent a party from seeking his 
proper remedy.” . 

93. This -was expression of the 
fourth view mentioned by me above. The 
observations made in the Full Bench case 
of Lalta Prasad ((1900) ILR 22 All 66) 
(FB) were held obiter and were not ac- 
cepted, This view was accepted by Malik, 
C. J. speaking for the Division Bench in 
Qudrutullah v. Mohammad Kasim Khan 
(AIR 1952 All 208) (supra). His Lordship, 
after referring to Ram Adhin’s case (AIR 
1925 All 182) said— 


“Where a party has failed to appear 
the court, if it decides to proceed to dis- 
pose of the suit, must be deemed to have 
decided ex parte. On the whole, we con- 
sider it is more satisfactory, as a party, 
who did not appear, will in that case get 
an opportunity of placing materials be- 
fore the court, setting out reasons for his 
absence and his inability to appear, The 
court, whenever it is not satisfied that 
there was sufficient reason for such’ ab- 


‘sence, will no doubt properly deal with 


the application without being functus offl- 
cio and unable to decide the question 
even if there was good ground for ab- 
sence”, 

84. Order IX, Rule 9, as well as 
13, confer a right on a party as well as 
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jurisdiction on the court to set aside an 
earlier order or decree if it is passed un- 
der Rule 8, or if the decree is ex parte, 
that is, when the plaintiff or the defen- 
dant, as the case may be, had failed to 
appear. The jurisdictional fact for a pro- 
ceeding under O. IX, R. 9 or 13, is the ab- 
sence of a party. The Court cannot refuse 
to see if the jurisdictional fact is estab- 
lished. The aggrieved party has a right to 
apply for an opportunity to prove the 
fact that he was absent. The plea that 
since he was absent, any finding given 
behind his back that he was present or 
deemed present cannot be conclusive 
aga’nst him, seems well founded. The 
previous order will be seen in the light of 
the facts existing on the record and also 
the materials if any now placed by the 
parties. 


95. This view thas the merit of 
practical convenience, becattse it gives 
the aggrieved party certainty of his re- 
medy, If his case is that he was absent, 
his remedy is under Order IX, Rule 9 or 
13. It avoids his going to en appellate 
court to prove that he was absent and the 
trial court’s disposal of the suit on the 
merit was wrong; and then coming back 
to the trial court to satisfy it that he had 
sufficient cause for non-appearance. The 
various amendments of the relevant pro- 
visions of the Code, in my opinion, seek 
to avoid this long winded and tortuous 
course of litigation. 


96. The view of Mukerji, J. in 
Ram Adhin’s case, (AIR 1925 All 182) that 
the act of the court, namely, its attempt 
to decide the case on the merits, cannot 
prevent a party from seeking his proper 
remedy, is, with respect, the appropriate 
approach. An application under Rule 9 
or 13 is maintainable if it is based on the 
ground that the applicant had failed to 
appear. The court seized of such an ap- 


plication has to see if this plea is prov-. 


ed. The court will consider the evidence 
led before it as also the facts appearing 
from the record including the previous 
order, and come to its own conclusion 
whether that plea is established, It it is 
satisfied that this plea has been proved, 
it acquires jurisdiction to look into the 
cause of non-appearance and to set aside 
the order or the decree only if the cause 
shown for the absence was sufficient. It is 
a consequential thing to say that if the 
court is satisfied that the party was ab- 
sent then it will construe the order to be 
one passed under Rule 2, as said in 
Rukam’s case (AIR 1922 All 68), or that 
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. after 
_ available, fixes a date only for delivery 
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the court must be deemed to have decid- 
ed ex parte, as observed in Qudrutullah, 
or to treat the order as one passed under 
the right Rule— vide Mst. Jaggo v. Kan- 
haiya Lal (AIR 1957 All 344) and Munna 
Lal v. Jai Prakash (AIR 1970 All 257) 
(FB). 

97. On facts, the position in the 
appeal is that the defendants do not dis- 
pute that 1-8-1969 was an adjourned date 
and. that on that day their counsel moved 
an application for adjournment. In view 
of the Explanation to Rule 2, the defen- 
dants will be deemed present. The defen- 
dants having failed to establish that they 
were absent, could not maintain the res- 
toration application, 


98, In the present case it has al- 
ready been seen that on 1-8-1969 the pro- 
ceedings were not ex parte, because the 
defendants were deemed to be ` present. 
That day the court recorded the evidence 
adduced by the plaintiff. It heard the 
plaintiff's counsel, and thereafter fixed 
2-8-1969 for judgment. It was urged that 
since on 2-8-1969 the defendant was ab- 
sent, the decision on that day will be a 
decree passed ex parte. 


99, I am unable to agree. Order 
IX, Rule 1, C.PC. provides for the suit 
being heard on the date fixed in the sum- 
mons for the defendant to appear and 
answer unless the hearing is adjourned to 
a future date fixed by the court. Similar- 
ly, under Order XVII, Rule 1, the court 
can from time to time adjourn the hearing 
of the suit and fix a day for the further 
hearing of the suit, Order XVII, Rule 2, 
authorising the court to proceed ex parte 
under Order IX, governs the day “to 
which the hearing is adjourned”, 


100. The question is if after re- 
cording evidence and hearing the parties 
the court fixes a date for delivery of judg- 
ment, is such a date for further hearing 
within meaning of those provisions? 

Section 33, C.P.C. provides— 


“The court, after the case has been 


. heard, shall pronounce judgment, and on 


such judgment, a decree shall follow”. 

This section makes a distinction between 
the hearing of a case by the court on the 
one hand, and the pronouncing of the 
judgment by the court after the hearing. 
The pronouncing of judgment is not part 
of the hearing of the case. It is an event 
which happens after the hearing is over 
and completed. Therefore, when the court, 
recording whatever evidence is 
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of judgment, such a date is not for hear- 
ing or for further hearing within mean- 
ing of Order IX, Rule 1, or Order XVII, 
Rule 1, to which Rule 2 of Order XVII 
may apply. The fact that the defendant 
did not-appear on 2-8-1969 will not make 
the decree passed by the court on that 
day a decree passed ex parte against the 
defendants: It was a decree passed after 
a hearing on the merits, with-the result 
that an application under Order IX, Rule 
13, C.P.C. for its setting aside was not 
maintainable, The application was rightly 
dismissed, The appeal has no substance. 
101. To sum up. The answer to the 
question referred in Civil Revision No. 


801 of 1968 is that the mentioned case is” 


covered by Rule 2 of Order XVII and an 
application under Order IX, Rule 13, will 
lie even.if the Court professes to act un- 
der Rule 3. Rule 3 applies only when a 
party is present or is deemed to be pre- 
sent and has defaulted in. doing the acts 
mentioned in Rule 3. 

102. The answer to the. question 
referred in Civil Revision No. 356 of 1970 
is in the, affirmative. . 

103. The appeal. (F. A. F. O. 329/ 
70) is dismissed with costs. 

H, N. SETH, J. (Majority view):— I 
agree, 

C. S. P. SINGH, J. (Minority view):— 
In all these three cases questions relating 
to the interpretation of O. XVII, Rr. 2 and 
3 of the Code of, Civil Procedure have 
been referred to this Bench. The question 
referred in Civil Revision No. 801 of 1968 
and F, A..F. O. No. 329 of 1970 is identi- 
cal and is as follows:— 

“Whether ‘a case in which the defen- 
dant obtains an adjournment on the date 
of final hearing of the suit, and fails to 
appear on the adjourned date would be 
covered by Rule 2 of Order XVII, C.P.C. 
and whether the court has jurisdiction ‘to 
pass an order under Rule 3 of Order XVN 
CPCT 
In Civil Revision No. 366 -of 1970, the 
question referred is: 


“Whether an application ‘moved for 
adjournment of a case is an application 
contemplated by and within the meaning 
of the Explanation added by this Court in 
Order XVII, Rule 2, C.P.C. ” 

Such facts.as are necessary for ‘answer= 
ing these questions may be shortly stated 
in each of the cases. ` “p 

104-106, In Civil Revision No. 801 of 
1968, the facts are these, The plaintiffs 


who are the opposite parties. in the revi 
sion, filed a suit for “ejectment of ‘the 
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defendant, who is the revisionist, Issues 
in the suit were framed `'on 3-9-1964 and 
20-11-1964 was fixed for final hearing. On 
20-11-1964, the suit was adjourned at the 
instance of the defendant to 3-12-1964. 
The case was again adjourned to 18-12- 
1964 on.the application of the defendant. 
When the case was called up on 18-12- 
1964, the defendant was absent and the 
trial court after recording the plaintiffs 
evidence decreed the plaintiffs suit after 
discussing all the issues on merits..An ap- 
plication was moved by the defendant on 
22-12-1964 under Order IX, Rule 13, 
C.P.C, for setting aside the ex parte de- 
cree, This application was dismissed by 
the Munsif on the ground that it was not 
maintainable as the order had been pass~ 
ed under Order XVII, Rule 3, C.P.C. After 
the dismissal of this application, the de- 
fendant filed. a regular first appeal, which 
failed. A second appeal against this deci- 
sion was dismissed by this Court on, 16-11- 
1965. In view of certain observations made 
by this Court while i the second 
appeal, the defendant filed an appeal 
against the order of the Munsif dated 
10-3-1965 rejecting his application under 
Order IX, Rule 13, C.P.C. This appeal was 
dismissed by the Additional Civil Judge 
on 27-3-1968. Thereafter, the defendant 
filed the aforesaid revision. One of us, 
after referring to the Full Bench decision 
in Munna Lal v. Jai Prakash, 1969 All LJ 
327 = (AIR 1970 All 257) (FB) noticed 
that in large number of cases which were 
referred to in Rameshwar Prasad v, Ra- 
jasthan Govt. (AIR 1962 All, 515), [ 
view had been taken that. if-the adjourn- 
ed date was fixed at the instance! of . the 
defaulting party, then Rule 3 of Order 
XVII, C.P.C. would be attracted. He was 
of the view that the decision in Ramesh- 
war Prasad v. Rajasthan Govt. (supra) 
required ‘reconsideration and referred the 
matter to a larger- Bench. The matter was 
then listed before a‘ Division Bench, In 
view of the apparent conflict between the 
decisions of Qudrutullah v.- Mohammed 
Kasim Khan, (AIR 1952 AH 208) and: Sti 
Krishen v. Radha Kishen (AIR 1952 All 
652), the Bench referred the question al- 
ready. extracted. above, for. a 
by a larger Bench.: ` ʻi 


107. In F. A. F. O. No. $29 of 1970, 
the Court had decided a preliminary issue 
and thereafter, the suit was directed to be 
listed for final hearing on 1-5-1965, “The 
case was not taken up on that date and 
8-7-1969 was fixed, On this date, the de- 
fendant applied for and obtained adjourn- 
ment and the case was then fixed for 1-8+ 
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1969. On this date, an application for ad- 
journment was filed through a counsel. 
This application was dismissed.and there- 
after, the counsel stated that he had noin- 


struction and withdrew from the suit. The. 


trial court thereafter purported to pro- 
ceed under Order XVII, Rule 3, C.P.C. and 
decreed the suit. The defendant filed an 
application under Order 9, Rule 13, C.P.C. 
but this was dismissed on the ground that 
the suit had been decreed under Order 
XVII, and as such the decree could not be 


set aside under Order IX, Rule 13, C.P.C. 


Thereafter, a First Appeal from Order 
was filed in this Court. Since in the. view 
of the Bench, the question that arose for 
decision was identical with that which 
had been referred toa larger Bench in 
Civil Revision No. 801 of 1968, the Bench 
referred an identical question for decision 
by a larger Bench. 


108. In Civil Revision No, 366 of 

1970, the suit had been fixed for final 

| hearing on 2-4-1968, On this. date, coun- 
sel for the plaintiff moved an application 
for adjournment of the case on the 
ground that the plaintiff was ill The ap-. 


plication was rejected and thereafter. the: 


counsel stated that he had no instruction. 
The suit was then dismissed, An applica- 
tion for restoration moved under. Order 
IX, Rule 9, C.P.C. was dismissed. An ap- 
peal against this order was also dismissed 
on the 
| C.P.C. did not apply. When the matter 
‘came to be heard.in revision by a learned 
Single Judge of this Court,.he referred to 
| the decision in Juggi Lal Kamla Pat v. 
‘Ram Janki Gupta (AIR 1962 All 407), 
where the view taken was that in a case 
‘where counsel withdrew after moving an 
application for adjournment, the case 
‘would not be covered by Order XVI, 
| Rule 3, C.P.C. and the decision given in 
Pitamber Prasad v. Sohan Lal (AIR 1957. 


merits and Order XVII, Rule 3 of the Code 
of Civil Procedure was attracted. The 
learned. Single Judge was not inclined to 
agree with the view taken .in .Pitamber 
Prasad v. Sohan Lal . (AIR 1957 All 107) 
| (supra), and inasmuch as by. that time a 
| reference had already. been made.in F. A. 
F. O. No. 329 of 1970, he referred the 
question which has been extracted above 
for decision by a larger Bench, The ‘Divi- 
sion Bench before which the reference: 
came up in its turn referred the matter 
to a Full Bench, and this is how this mat- 


ter has now come up beforé this Bench. 
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ground’ that Order IX, Rule 9, 


All 107) where it was held that dismissal. 
even in‘such cases could be dismissal on: 
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- 108. The problem posed in this case 
is convoluted by the interplay of Order 
IX and Order XVII, C.P.C, and before we 
refer to the various cases which have oc- 
casioned this: reference, we think it ap- 
propriate to refer to the provisions of 
Order IX and Order XVII, C.P.C, Order 
IX, C.P.C. requires appearance of parties 
on the date fixed in the summons, either 
in person. or by the .respective.. pleaders, 
and the-suit has to be heard on that date 
unless adjourned. Under Orer IX, Rule 2, 
C.P.C. the suit of the plaintiff has to be 
dismissed in case the defendant has not 
been served with summons in conse- 
quence of the failure of the plaintiff to 
pay the court fee or. postal charges for 
such service. In case, however, the defen- 
dant appears, the suit has to be heard. 
By amendment introduced by this Court 
to this Rule, the suit can be dismissed also 
in case. the plaintiff has failed to comply 
with the Rules for filing a copy of the 
plaint for service on the defendant. Order 
IX, Rule 3, C.P.C. entails the dismissal of 
the suit in case none of the parties eppear- 
The dismissal of the suit under Order IX, 
Rule 2 or 3 does not preclude the plaintiff 
from filing a fresh suit or from filing an 
application for setting aside the dismissal 
(See Order IX, Rule 4). The plaintiffs suit 
can also be dismissed in case the plaintiff 
fails to take up fresh summons for ser- 
vice on unsérved defendant within a 
period of three months (Order IX, Rule 5, 

C.P.C.). Dismissal under this Rule, how- 
ever, does not debar the plaintiff. from 
bringing a fresh suit (See Order IX, Rule 
5 (2), C.P.C.), Under Order IX, Rule 6, if 
on the date fixed for hearing in the suit, 
the plaintiff appears, and if it is proved 
that the summons were duly served, the 
Court may proceed ex parte. In cases’ 
where summons have not been duly serv- 
ed, or not served within time, fresh sum- 

mons have to be taken out ‘by the ‘plain- 
tiff for service on the defendant. Under 
Order IX, Rule 8 in case the defendant 
only appears, the suit of the plaintiff is to 
be dismissed unless the defendant admits 
the claim or part thereof, in which case 
the suit is either wholly or partly decreed. 
Order" IX, Rule 9 mitigates: the rigor of 
dismissal ‘under Order IX, Rule 8, by per- 
mitting the plaintiff to file an application 
for setting aside the dismissal. It, how- 
ever, bars the bringing of a` fresh suit, 
and strikes a note of departure from the 
provisions of Order IX, Rules 4 and 5. 
Order IX, Rule 11 permits the Court to 
proceed ex parte. where out of several de- 
fendants only some of them appear on .the 
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date of hearing, Order IX, Rule 13 gives 
a right to a defendant to apply for setting 
aside an ex parte decree, It will be con- 
venient at this stage to refer to Order II, 
Rule 1, C.P.C. By virtue of this provision, 
any appearance, application or act in or 
to any Court, authorised to be done by a 
party may be done by the party in per- 
son, or by his recognised agent or by a 
pleader appearing, applying or acting on 
his behalf. Coming now to Order XVII, 
Rule 1, it empowers the Court on suffici- 
ent cause being shown to grant time to 
parties, and from time to time adjourn the 
hearing of the suit. Order XVII, Rules 2 
and 3 as amended by this Court require to 
be extracted in extenso :— 

“XVII (2). Where, on any day to 
which the hearing of the suit is adjourn- 
ed, the parties or any of them fail to ap- 
pear, the Court may proceed to . dispose 
of the suit in one of the modes directed in 
that behalf by Order IX or make such 
other order as it thinks fit.” 

“Where the evidence, or a substantial 
portion of any party has already been re- 
corded and such party fails to appear on 
such day, the Court may in its discretion 
proceed with the case as if such party 
were present, and may dispose of it on the 
merits. 

Explanation:— No shall be 
deemed to have failed to appear if he is 
either present or is represented in Court 
by agent or pleader, though engaged only 
for the purpose of making an application.” 

“XVII (3). Where (in case in which 
Rule 2 does not apply), any party to a 
suit to whom time has been granted fails 
to produce his evidence, or to cause the 
attendance of his witnesses, or to perform 
any other act necessary to the further 
progress of the suit, for which time has 
been allowed, the Court may, notwith- 
standing such default, proceed to decide 
the suit forthwith.” 

110. Questions which have been 
referred to us and which have required 
consideration by this Court earlier, have 
arisen mainly due to the difficulty as to 
whether an order dismissing or decreeing 
a suit in the absence of parties, is one to 
which the provisions of Order IX, Rule 9 
or Order IX, Rule 13 are attracted or not. 
As we have already pointed out, there is 
considerable authority on this point and 
it will be useful to refer to such cases as 
throw light on this controversy. 


111. It would be convenient to 
refer firstly to the cases which have occa- 
sioned this reference. In Qudrutullah v. 


A.I. R. 


Mohammad Kasim Khan (AIR 1952 AN 
208), a date for final hearing was fixed, 
but the case could not be taken up on 
that date as the Court had no time and 
another date was fixed. On the adjourned 
date, the plaintiff produced his evidence 
and thereupon the defendant was direct- 
ed to lead evidence in defence, On the 
request of the defendant, the case was 
directed to be taken up after lunch, The 
defendant thereupon filed an application 
alleging that he had been misled by talks 
of compromise and, therefore, could not 
summon this witnesses, The case was, 
thereafter, adjourned for another date. 
The defendant was again absent and had 
not summoned any witness for that date. 
The Judge thereafter decided the suit. An 
application under Order IX, Rule 13, 
C.P.C. was rejected on the ground. that 
the suit had been decided under Order 
XVII, Rule 3. The matter thereafter came 
up before this Court by way of an appeal. 
At that time, Order XVII, Rule 2, C.P.C. 
was in the same form as it now stands. 
The Bench held that apart from cases 
covered by the Explanation added ‘to 
Order XVII, Rule 2, C.P.C., a decision in 
the absence of a party who has failed to 
appear must be deemed to have been de- 
cided ex parte. In Sri Krishen v. Radha 
Kishen (AIR 1952 All 652), an application 
under S. 33, Arbitration Act for setting 
aside an award was made and this appli- 
cation was allowed ex parte, The ex parte 
order was later on set aside and a fresh 
date for final hearing was fixed, Various 
adjournments were thereafter given at 
the instance of the applicants and 19-5- 
1947 was fixed for hearing. On this date, 
the plaintiff-applicant was absent and 
the defendant was present. The suit was 
then dismissed under Order XVII, Rule ‘3, 
C.P.C. After the dismissal of the suit, the 
plaintiff-applicant ‘applied for setting 
aside the ex parte order, but that appli- 
cation was dismissed on the ground that 
no such application lay as the case had 
been decided under Order XVII, Rule 3, 
C.P.C. On appeal, it was held that where 
time had been taken by-a party for pur- 
poses of taking steps necessary for the 
prosecution of the suit, if it fails to ap- 
pear on the adjourned date, the court has 
jurisdiction to pass an order under the 
provisions of Order XVII, Rule 3, C.P.C. 
Such an order under the Rule can be 
passed even though the plaintiff is absent 
on the date of hearing. As a result, it was 
held that an application for restoration 
was not maintainable. It will be noticed 
that while in Qudrutullah’s case (supra), 
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it is laid down that in cases where one of 
the parties fails to appear, even on an 
adjourned date, the decision must be 
treated to be one which is under Order 
XVII, Rule 2, C.P.C. In the case of Sri 
Krishen v, Radha Kishen (supra), the 
view seems to be that the order passed 
would be one under Order XVII, Rule 3, 
C.P.C, unless the Court itself decided to 
pass the order under Order XVII, Rule 2. 
In Rameshwar Prasad v. Rajasthan Gov- 


‘ernment (AIR 1962 All 515), the suit had 


been adjourned at the instance of the de- 
fendant. On the date fixed for hearing, 
the defendant applied for adjournment. 
The application was partly allowed in so 
far as another date was fixed for the de- 
fendant’s evidence, while the plaintiffs 
evidence was recorded on that very date. 
The defendant’s counsel wanted time till 
lunch for cross-examining the plaintiff's 
witnesses and this was granted. When the 
case. was taken up after lunch, the defen- 
dant’s counsel stated that he had no- in- 
struction, The case was then adjourned to 
24th July, 1956 but the defendant did not 
appear on that date, and the suit was 
then decided on merits. An application 
for setting aside the ex parte order was 
dismissed on the ground that the case had 
been decided under Order XVII, Rule 3. 
The matter then came up in revision be- 
fore a learned Single Judge of this Court. 
After noticing the decisions in the cases 
of Ram Adhin v. Ram Bharose (ILR 
47 All 181 = (AIR 1925 All 182),-ILR 
45 All 618 = (AIR 1923 All 551), Rukam 
v. Tara Chand (AIR 1922 All 68), Gulab 
v. Madhusudan Lal (AIR 1949 AN 221), 
Qudrutullah v. Mohammad Kasim Khan 
(AIR 1952 All 208), Sri Krishen v. Radha 
Kishen (AIR 1952 All 652), Faiyaz Khan 
v. Mithan (AIR 1954 All 222), Mst. Jagga 
v, Kanhaiya Lal (AIR 1957 All 344), 
Dildar Husain v. Abdul Moid (AIR 1957 
All 238) and Radhey Shyam v. Ghasita 
(1958 All WR (HC) 76) and specifically 
referring to the decisions in Qudrutullah 
v. Mohammad Kasim Khan (AIR 1952 All 
208), Sri Krishen v. Radha Kishen (AIR 
1952 All 652) and Fatyaz Khan v. Mithan 
(AIR 1954 All 222), it was held that Rule 
2 applied to cases where the suit is ad- 
journed not on the motion of the default- 
ing party. In cases where the date of 
hearing was fixed on the motion of the 
party, who has subsequently failed to 
appear, the proper rule to apply would be 


| Rule 3 and not Rule 2. The learned Single 


Judge in this case was of the view that 
Rule 2 applies only to such cases as are 
not covered by Rule 3, In Juggi Lal 


‘not covered by that Rule, and as 


(Satish Chandra J.) [Pr, 111] All. 309 . 


Kamla Pat v. Ram Janki Gupta (AIR 1962. 
All 407), the hearing of the suit had been 
adjourned by the Court suo motu .and 
also at the instance of the parties, The 
latter adjournment in the suit had been 
obtained by the parties, The case was 
transferred to another Court and 23-5-56 
was fixed for final hearing. A day earlier, 
an application was filed for adjournment 
on behalf of the plaintiff on the ground 
that the senior counsel of the plaintiff 
was not available. This application was 
taken up on 23-5-56 ie. on the date of 
hearing and was rejected. Another appli- 
cation was moved on the same date and 
the Court directed this to be put up on 
the next date i. e. 24-5-56. It also directed 
that the parties should come prepared 
with their evidence, On 24-5-56, counsel 
for the plaintiff stated that he had no in- 
struction to press the application for ad- 
journment and the adjournment applica- 
tion was accordingly rejected. The suit 
was then dismissed for default of the 
plaintiff. An application for restoration 
was moved but this was rejected on the 
ground that the application was not main- 
tainable as the suit had been dismissed 
under Order XVII, Rule 3, C.P.C. A Bench 
of this Court following an earlier decision 
of this Court in Gopal Singh v. Kailash 
Gir (AIR 1933 All 652) held that where a 
counsel stated that he has instruction for 


‘a limited purpose ie, for making an ap- 


plication for adjournment, the case would | 
not be covered by the Explanation to 
Order XVII, Rule 2, C.P.C. It was also 
held on the strength of a Privy Council 
decision in Radha Kishen v. Collector of 
Jaunpur, ((1901) ILR 23 All 220) (PC) 
that where a counsel makes a statement 
on the date of hearing that he had no in- 
struction, the party whom he represents 
cannot be deemed to have put in appear- 
ance. Ultimately, the Bench took the view 
that inasmuch as time was granted to the 
plaintiff not for doing any act as envisag- 
ed by Order XVII, Rule 3, the case was 
such 
the order dismissing the suit must be 
treated as one passed under Order IX, 
Rule 8. In Pitambar Prasad v. Sohan Lal 
(AIR 1957 All 107), a date was fixed for 
final hearing, The plaintiff got the suit ad- 
journed to 17-2-1950. On that date, an 
application was made for adjournment on 
the ground of illness. This application 
was rejected, and thereafter counsel for 
the plaintiff stated that he had no further 
instruction. The Court then dismissed the 
suit for want of prosecution, An applica- 
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tion for restoration moved under Order 
IX, Rule 9 was dismissed by the trial 


court on the ground that the order was 
one which was passed on merit under 
Order XVII, Rule 3. On appeal to ‘this 
Court, it was held that in spite of counsel 
withdrawing from the case, the plaintiff 
would be deemed to be present in view of 
Explanation to Rule 2, and the order of 
dismissal of the suit "fell under Order 
XVII, Rule 3, and this being so, no appli- 
cation under Order IX, Rule 9 was main- 
tainable. Incidentally, in this case, the 
conflict between Qudrutullah’s case (AIR 
1952 All 208) and Sri Krishen v. Radha 
Kishen (AIR 1952 Al 652) was noticed, 
but the Bench took the view that in view 
of amendment to Rule 3, the conflict no 
longer survived, It also held that Rule 3 
applied only when the party concerned is 
present on the adjourned date or is deem- 
ed to be present under Explanation to 
Rule 2, and he fails to do the things for 
which the adjournment was granted ‘to 
him, We now ‘think it necessary to refer 
to some later decisions of this Court 
which show the more recent approach to 
the problem. It will ‘be convenient . to 
notice a Full Bench decision - of three 
Judges’in the case of Munna Lal v. Jai 
Prakash, 1969 All LJ 327 = (AIR 1970 All 
257) (FB). In that Full Bench, the ques- 
tion was whether a decision recorded spe- 
cifically under Order XVII, Rule 3 of the’ 
Code of Civil Procedure 
relief under Order IX, irrespective of the 
question as’ to whether in recording the 
decision under Rule 3, the Court „acted 
rightly or. ‘wrongly, Atter referring to a 
number of decisions. including Qudru- 
tullah’s casé and Sri Krishen’s case, the 
Full Bench reliéd upon an earlier , Full 
Bench decision of this Court in Lalta 
‘Prasad v. Nand ‘Kishoré ((1900) ILR 22 
All 66) (FB) ‘and held that mere labelling 
of an order as one under Order XVII, 


Rule 3 was not decisive, and that if on the . 


facts, the order” was one’ under’ Order’ 
XVI, Rule 2 read with Order IX, an ep- 
plication, under Order [X, Rule’ 13 would 
‘be’ maintainable. One .of the reasons 
which weighed; with the Full Bench, and 
if we may, say so “with | respect rightly, 
that such a view was conducive to cutting 
short lengthy and costly litigation, which 
would be necessary in case the Court was 
bound by the mere labelling of the order, 
and could not go into the substance there- 
of. a 


"412, ‘Th the case of Kesha Singh v. 
Om Prakash (1970 All Ly 189) issues had 


would exclude . 


ALE. 


been struck in the case and ‘the plaintiff 
led evidence and after the evidence was’ 
closed, the defendant filed an application 
for time to file certain papers: This appli- 
cation was allowed. Another . application 
was made subsequently for further time. 
On this the Court passed an order to the 
effect that the plaintiff had already closed 
his evidence and time granted to the de- 
fendant was to expire on 27th July, 1967. 

No papers were filed by the defendant by 
27th July, The trial court then fixed 8th 
August 1967 for final.hearing. On. that 
date,.an application was made by the 
counsel for adjournment of the case. This 
application was rejected and the trial court 
recorded an order that the defendant’s 

evidence had been closed, On the same 
date, the trial court decreed the suit ex 
parte on merits. An application filed by 
the defendant under Order IX, Rule 13, 
C.P.C. was rejected as not maintainable. 
An appeal filed before the lower appellate 
court was dismissed on the ground ‘that 
though there was sufficient cause for ab- 
sence of the defendant, the application 
was not. maintainable as the order had 
‘been passed under Order XVII, Rule 2, 
C.P.C. The plaintiff had taken ‘the plea 
that the application was not maintainable 
inasinuch as the decree had been passed 
under Order XVI, Rule 3, C.P.C. but this 
plea was not accepted by the lower ap- 
pellate court. The Division. Bench’ after 
referring: to the decision of this:Court in 
the case. of Mst, Jaggo v. Kanhaiya Lal 
(AIR 1957 All 344) and the decision of the 
Nagpur High Court.in the case of .Dayal 
Ji Wasanji v. Kedarnath Onkarmal &. Co. 
(AIR 1953 Nag 222) held that inasmuch as 
the suit had not been: detided forthwith 
i e. on the date of the default of the de- 
fendant to file-the relevant ‘papers, Order 
XVII, Rule 3, C.P.C.' did -not apply. It 
then proceeded to consider as to whether 
the second’ part of Order XVII, Rule 2 
applied, and held that inasmuch as the ` 
defendant had-not led any part of his evi- 
dence, the second part of Order XVII, 
Rule 2, C.P.C. was inapplicable.. Consider-. 
ing. the fact that the trial court had itself ` 
in its order stated that the suit was decid- 
ed ex parte, it held that the order was 
one which was passed under the first part 
of Order XVII, Rule 2, C.P.C. and the 
suit had really been disposed of in the 
mode directed by Order IX, Rule 6 (1) 
(a), It also repelled the argument that in 
view of the ‘Explanation added to. Order 
XVII, Rule 2, the defendant. must he 
deemed to’ have.been. present, and as such 
the provision of Order IX were not at- 
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‘tracted, on the ground that even “though 
the defendant may be in law deemed-to 
be present, the Court appeared to’ have 
acted under -Order IX, Rule 6, as if the 
defendant was absent. In view of this con- 
clusion, it held that the application under 
Order IX, Rule 13 was applicable: 


113. It will be noticed that the de- 
cision in Qudrutullah’s case (AIR 1952 All 
208) does not fall in line with Sri Kri- 
shen’s case inasmuch as while, it has been 
held in Qudrutullah’s case that where a 
party is absent ie. does not appear 
either personally or through counsel, the 
Court can proceed only under Order XVII 
Rule 2 while in Sri Krishen’s case (AIR 
1952 All 652) it has been held that Order 
XVII, Rule 3 will also apply to cases 
where the party, which had under previ- 
ous orders to do a particular act has fail- 
ed to do so, is absent on the date of hear- 
ing. In Pitamber Prasad’s case (AIR 1957 
All 107) (supra) the Division Bench took 
the view that the conflict in these two 
views stood resolved on account of amend 
ment to O, XVII, R. 3 by addition of the 
words "where in a case in which Rule 2 
does not apply”, but we do not think that 
the amendment resolves the conflict, for 
on the principles laid down in Sri Kri- 
shen’s case even after the amendment 
effected in Order XVII, Rule 3, a party 
who has defaulted to do a particular act, 
and who absents himself totally either by 
not appearing personally or through 
counsel, will come within. the mischief of 
Order XVI, ‘Rule 3. The reason being that 
on the dicta of Sri Krishen’s case, it would 
be a party to whom time has been given 
to do a particular act, and who has failed 
to do the acts envisaged by Order XVII, 
Rule 3..For reasons which we shall here- 
inafter set out, we do not think that Sri 
Krishen’s.case which runs contrary to 
Qudrutullah’s case was rightly decided on 
this aspect of Order XVII, The interpre- 
tation put on Order. XVII in the case of 
Rameshwar. Prasad v, Rajasthan Govern~ 
ment (AIR 1962, All 515) which is more or 
less on the same line as Sri Krishen’s 
case does not Appia: to state the law cor- 
rectly. 


114, It is not at this stage necés~ 
sary to’ refer to the apparent conflict be- 
tween the case of Juggi Lal Kamla Pat v. 
Ram Janki Gupta (AIR 1962 All 407) and 
Pitamber Prasad v. Sohan Lal (AIR 1957 
All 107) as we propose to consider these 
eases and the Full Bench decision in the 
‘ase of Munna’ Lal v. Jei Prakash, 1969 
All LJ 327.= (AIR 1970 All 257) :(FB)-as 


‘Order XVII, Rule 2 as 
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also the decisions in Kesho Singh v. Om 
Prakash (1970 All iy 189) at a later stage. 


115. We. now ‘procéed to consider 
the true’scope of Order-XVII; Rules 2 and 
3 so far as it is relevant for the purposes 
of the present controversy. A perusal of 
it now stands, 

makes it clear that it only: applies to such 
cases where the parties or any of them 
fail to appear. In such an eventuality, the 
court can proceed in the modes directed 
by Order IX, or make such other orders 
as it thinks fit i e, pass an order for ad- 
journment or otherwise. In case, however, 
where a substantial portion of any par- 
ties’ evidence has already been recorded, 
and such party fails to appear, the court 
is given discretion- to proceed with the 
case as if the party was present and dis- 
pose it of on merits, In such an eventuali- 
ty the provision of Order IX would not 
apply, for that is the statutory effect of 
the second part of Order XVII, Rule 2. On 
account of the explanation added fo Order 
XVII, Rule 2, a party would be deemed 
to be present also in those cases where 
he is present personally or is represented 
by an agent or a pleader engaged for the 
purpose of making an application on ac- 
cout of the fiction created by the use of 
the word “deemed”, No limitation is put 
by the explanation on the nature of the 
application, and this being so, it would 
embrace an application for adjournment 
also, It is strange that the explanation 
creates a fiction also in cases where the 
party is actually present, for if a party 
is actually present, no question of resort- 


‘ing to a legal fiction arises asx is sought to 


be created by the use of the words ‘deem- 


ed’ at all. The’ creation of legal fiction is 


necessary ‘only in such cases where a fact 
does not ‘actually exist, but the law as- 
sumes that it does exist. The words “he 
is either present or” appear to us to be 
mere surplusages in the explanation. The 
result of the” explanation, then is that if 
a party has engeged an agent or a plead- 
er only for the purposes of making an 
application, even if it be for the purposes 
of adjournment, the party on account of 


‘the fiction created by the Explanation is 


deemed to’ be present, and such cases 
would go outside the purview of Order 
XVII, Rule 2. This, however, does not 
mean that as soon as the case falls out- 
side the purview of Order XVII, Rule 2, 
it would automatically come within the 
purview of Order XVI, Rule 3, C.P.C. 
Thig is clear from the phraseology of 


Rule 3; which'details the specific defaults 
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which occasion the applicability of the 
Rule. It only applies to such cases where 
time has been given to the defaulting 
party, who is either actually present or 
is deemed to be present, to either produce 
his evidence or to cause the attendance of 
his witness, or to perform any other act 
necessary to the further progress of the 
suit, and does not extend to cases which 
do not come within the ambit of these 
categories, Further Order XVII,- Rule 3 
does not apply to cases where the court 
does not decide the suit forthwith ie. 
immediately on the date on which it is 
fixed, The view taken in Kesho Singh v. 
Om Prakash (1970 All LJ 189) on this as- 
pect of the matter appears to us to be 
the correct enunciation of the law on the 
applicability of Order XVII, Rule 3, where 
the suit is not decided forthwith. It is also 
mecessary to point out that Order XVII, 
Rule 3 applies only to such cases where 
the party is present or deemed to be pre- 
sent, for as we read Order XVII, Rule 2 
and Order XVI, Rule 3, Order XVII, Rule 
2 covers all cases where a party is totally 
absent i.e. neither present personally nor 
through counsel or deemed to be present 
as envisaged by the Explanation and the 
words “in a case where Order XVII, Rule 
2 does not apply” in Order XVII, Rule 3, 
rules out its applicability to cases where 
parties’ fail to appear, which cases are 
covered entirely by Order XVII, Rule 2. 
Further, we cannot find any justification 
on the phraseology of Order XVII, Rule 
3 for the view taken in Sri Kishen’s case 
(AIR 1952 All 652) (supra) that Order 
XVII, Rule 3 will also apply to those 
cases where the defaulting party is one 
which has been directed to do one of the 
acts mentioned in Order XVII, Rule 3 
even though he is not present, In our 
view, Order XVII, Rule 3 applies only to 
such cases where the party is present, or 
is deemed to be present in view of the 
fiction created by the Explanation to 
Order XVII, Rule 2, and that too subject 
to the limitation which have already been 
set out, Thus Order XVII, Rule 3 can 
have no application at all where a party 
is neither present nor is deemed to be 
present as envisaged by the Explanation 
to Order XVII, Rule 2. It is now neces- 
sary to consider Juggi Lal Kamla Pat's 
case (AIR 1962 All 407) and Pitamber 
Prasad’s case (AIR 1957 All 107). Juggi 
Lal’s case (AIR 1962 All 407) in so far as 
it lays down that Order XVII, Rule 3, ap- 
plies to all cases where default as envi- 
saged by Order XVII, Rule 3 has been 


committed, does not lay down the cor- 
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rect law. Pitamber Prasad’s case (supra) 
expresses the law correctly in this res- 
pect, and we are in respectful agreement 
with it. It is also not possible to agree 
with the conclusion in Juggi Lal Kamla 
Pat's case that the provisions of Order 
XVII, Rule 3 are only attracted in cases 
where time has been granted at the. in- 
stance of the defaulting party and not 
by the Court.suo motu. The phraseology 
of Order XVII, Rule 3 does not admit any 
such limitation. The requirement of Rule 
is "where any party to a suit to whom 
time has been granted...... ” It does not 
postulate granting of time only at the in- 
stance of the defaulting party, although 
normally it would be so, for it is only in 
rare cases that the Court will grant time 
suo motu without a petition in that be- 
half by the party concerned. Pitamber 
Prasad’s case does not concern itself with 
the controversy, Thus the only conflict 
between Juggilal Kamlapat’s case and 
Pitamber Prasad’s case appears to be as 
regards the applicability of Order XVII, 
Rule 3 to cases where a party is totally 
absent, On this aspect, Pitamber Prasad’s 
case appears to be correctly decided, Fur- 
ther, it appears that there is no conflict 
between Juggilal Kamlapat's and Pitam- 
ber Prasad’s case as regards applicability 
of the Explanation to Order XVII. In 
Juggilal Kamlapat’s case, counsel had 
Stated that he had no instruction to press 
the application for adjournment and 
withdrew from the case. This being so, 
it cannot be said that the counsel had 
been engaged for moving the adjourn- 
ment application or for putting in ap- 
pearance on behalf of the plaintiff as con- 
templated by the Explanation in Order 
XVII, Rule 2. Thus in Juggilal Kamla- 
pat’s case, Order XVII, Rule 2 was not 
attracted, while such was not the position 
in Pitamber’s case. There does not appear 
to be any conflict between these two de- 
cisions on this point. The Full Bench de- 
cision in the case of Munna Lal v. Jai 
Prakash, 1969 All LJ 327 = (AIR 1970 
All 257) (FB) is useful only for the pur- 
poses of deciding as to whether an appli- 
cation under Order IX would be main- 
tainable in cases where the order is os- 
tensibly one under Order XVII, Rule 3, 
and with respect we endorse the ‘view 
taken therein that mere labelling of an 
order by the trial court as one under 
Order XVII, Rule 3 is not decisive of the 
matter, and the Court must scrutinise any 
decision as to whether the order is one 
which is really under Order XVII, R. 2. ` 
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116. We think it proper to point 
out at this stage an anomalous position 
that has arisen in view of the Explanation 
added to Order XVII, Rule 2, C.P.C. The 
result of this Explanation is that the par- 
ties who engage a counsel to move an ap- 
plication for adjournment are relegated 
to an adverse position than those who ab- 
sent themselves completely. In cases co- 
vered by the Explanation, if the default- 
ing party has failed to do the acts envi- 
saged. by Order XVII, Rule 3, he is pre- 
cluded from having recourse to the 
provision of Order IX, while a party who 
absents himself completely can avail of 
that benefit. This result does not appear 
to us to be equitable, for the Explanation 
grants a benefit to a party who has made 
a total default while punishes a party 
whose default is only partial, in the sense 
that he has put in appearance through 
counsel even though for seeking an ad- 
journment. In our view, this inquitable 
position requires to be remedied by an 
appropriate amendment by way of dele- 
tion or otherwise of the Explanation. 


117-118. In view of this conclusion, 


we would answer the questions referred. 


to us in Civil Revision No. 801 of 1968 
and F.A.F.O. No. 329 of 1970 in the fol- 
lowing terms— l 

“Im cases where the defendant fails 
to appear either personally or through 
counsel, the case would be covered by 
O. XVII, R..2 and not by O. XVII, R. 3. 
If, however, he has engaged a coun- 
eel to make an application for adjourn- 
ment, the case would be covered by Order 
XVII, Rule 3 only in case he has failed to 
do any of the acts envisaged by Order 
XVII, Rule 3 and further only in case the 
court decides the suit forthwith.” 

Our answer to the question referred in 
Civil Revision No, 356 of 1970 is:— 

“An application moved for adjourn- 
mient of the case is an application contem- 
plated by Explanation added by this 
Court to Order XVII, Rule 2, C.P.C.” 

R, L, GULATI, J. (Minority view):— 
T agree, i 

BY THE COURT 


119. In view of the majority our 
answer to the question referred in Civil 
Revision No. 801 of 1968 is that the men- 
tioned case is covered by Rule 2 of Order 
XVII, and an application under Order IX, 
Rule 13, wil lie, even if the Court profes- 
ses to act under Rule 3, Rule 3 applies 
when a party is present, or is deemed to 
be present, and has defaulted in doing the 
acts mentioned in Rule & 
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120. Our answer to the question 
referred in Civil Revision No. 356 of 1970 
is in the affirmative. 


_ WL The appeal (F, A. F. O, 329/ 
70) is dismissed with costs 


122. Let the papers of the two 
Civil Revisions be laid before the Bench 
concerned with our answers and opinions. 


Answer accordingly. 
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Dinesh Chandra Garg and. another. 
Appellants v. District Magistrate, Meerut 
and others, Respondents. 


Special Appeal No. 244 of 1975, 
22-12-1975.* 


(A) U. P. Municipalities Act (2 of 
1916), S. 87-A (9) — Motion of no-confi- 
dence — Secret voting is not prohibited — 
Presiding Officer setting up well-known 
mark of ‘x’ and ‘tick mark’ to indicate ‘for’ 
and ‘against’ the Motion and explaining 
the procedure — Procedure held neither 
confused the members nor invalidated the 
voting. C. M. W. P. No, 5524 of 1973, D/- 
4-8-1975 (All.), Affirmed. (Paras 3 and 5) 


Gyan Chandra Dwivedi, P, L. Agyan, 
S. C. Khare, for Appellants; R. B. Meh- 
rotra and S. N. Kakkar, for Respondents. 


D/- 


HARI SWARUP, J.:— This special 
appeal has been filed against the judg- 
ment of the learned Single Judge by 
which he dismissed the petitioner’s writ 
petition challenging the motion of no- 
confidence passed against him. The peti- 
tioner was elected President of the Muni- 
cipal Board, Ghaziabad. A notice of no- 
confidence was given to the District Ma- 
gistrate by certain members of the Board. 
In pursuance thereof the meeting was 
held on 24-8-1973. At that meeting the 
motion was declared carried. 


2. Before the learned single Judge 
the petitioner had challenged the pro- 
ceedings on various grounds. But before 
us the learned counsel has confined his 
arguments on the interpretation of sub- 





*(Against judgment and order of K. C. 
Agarwal, J. in C. M. W. P. No. 5524 of 
1973, D/- 4-8-1975.) 
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section, (9). of Section 87-A of the .U. P. 
Municipalities. Act. According to” the 
learned counsel the manner | of . voting 
adopted by the presiding officer was in- 
herently confusing and was thus not cap- 
able of bringing out correct results. At 
the time of the meeting one of the mem- 
bers prayed that the:voting should’ not 
be done openly but by-secret ballot. .The 
prayer was accepted by the Presiding 
Officer. After. explaining the method of 
voting the Presiding Officer went to his 
ante-chamber and called the voters one 
by one. He prepared one chit or slip of 

paper for each vote and signed the same. 
A person who wanted to vote in favour 
of the resolution was to put cross (X) 
mark and a person who wanted to oppose 
the motion of no-confidence was to put a 
tick (v) mark. According to the learn- 
ed counsel such a method is not contem- 
plated by the U, P: Municipalities. Act 
and was in any case a confusing method. 
It has also been contended that the , Pre- 
‘siding Officer had told the voters . dif- 
ferently about the method, ie, to some 
he gave out that cross (X) mark be put 
‘in case the.motion of no-confidence was 
to be opposed and tick mark be put. if 
the motion was to be supported, 


3. The relevant words in sub-see- 
tion (9) of Section 87-A are “the motion 
shall be put to the vote of the Board”. 
No method thas been-prescribed under the 
U. P. Municipalities Act for recording the 
vote of the Board, If the vote is open, the 
normal’ method is by show of hands, It 
may even be by voice. vote, if possible. 
The law does..not’ prohibit secret voting. 
In case of a resolution. there has to be 
two types. of votes one supporting . the 
resolution and.the other opposing the re- 
solution. ‘The Presiding Officer had thus 
to fix two marks to indicate ‘the support 
or opposition, to the motion, The marks 
set up by him are well-known marks and 
could not be deemed to be creating any 
‘sort of confusion. The vote cannot there- 
fore be. deemed to be invalid on the 
ground that it violated the requirements 
of sub-section (9) of Section 87-A oi the 
U. P. Municipalities’ Act. - 


7 4 | The petitioner has filed two 
affidavits in support , of the contention 
tbat the Presiding Officer had wrongly in- 
forméd the voters about the method of 
voting. One affidavit is by Prabhu Dayal 
‘Sharma. dnd the other is by Sheo - Nath 
Bhargava. Both these persons have stated 
that the Presiding Officer had told them 
to put a cross (X) mark: if -the motion 
y 


= 
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(\/) mark. There is no 
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was to be opposed.and to put a tick mark 
if the motion of no-confidence was to be 
supported. The affidavits of: these two 
persons.are not reliable as they have 
sworn the contents of the effidavits in the 
plowing: manner, ` ~ 


“Contents of paragraphs 1 to 12 of 
this affidavit are - true ‘my personal 
true which all iT pales to “be 

e Weng F 


There is no ER thus in the awearting 
clause, In such a state of affairs, if the 
affidavits have been disbelieved by the 
learned single Judge, we cannot take a 
different view, These two affidavits have 
been filed in support of the vague allega~ 
tions in paragraph 23 of the writ peti- 
tion. It appears that the copies of these 
affidavits had not been supplied to the 
Presiding Officer and’ that is why there is 
no specific denial. Paragraph 23° of the 
Writ Petition does not’ make any specific 
allegation to the effect that the Presiding 
Officer had misdirected the voters. It is 
thus not possible for us to o piace any reli- 
ance on these affidavits, 


5. The ‘Presiding Officer has filed 
an affidavit in which he has stated- that 
at the meeting he had explained the whole 
procedure and had ‘clearly told the mem~ 
bers present at the meeting that persons 
desiring to vote in favour of the motion. 
should put.a cross (X) mark and ‘those 
opposing the motion should put a tick 
specific denial 
of this assertion of the Presiding Officer 
by the petitioner, In. ‘the pétition there 
was no allegation that the Presiding- Offi- 
cer had not explained the procedure af 


the time of the meeting, In the rejoinder 


affidavit filed by the petitioner also, there 
is no specific assertion that the Presiding 
Officer had not explained the procedure 


at the time of the meeting before the 


votes were, taken, We are ‘therefore 
unable to hold, that any procedural error, 
had taken place ‘in the conduct of the 
meeting or the recording. of votes; `+ 


ı In the result, the PAPPAN, a 
‘and is dismissed with. costs r 


it 
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-Appeal dismissed 
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State of U. P., Appellant. v. Shashi 
Kant Rai and others, Respondents. í 


Special Appeal No. 82 of . 1974, DA, 


22-12-1975.* ° 

(A) Motor, Vehicles Act (1939), Sec- 
tion 68-C — “Adequate particulars not 
given in the scheme under S., 68-C —. 
Scheme is not valid and is liable to be 
quashed, 

In the draft scheme prepared under 
S. 68-C, details or particulars. regarding 
the adequacy of the services proposed to 
be rendered by the State -Government 
undertaking are to be given’ and where 
they are not given, the draft scheme 
would be defective and liable to be quash- 
ed. A (Para 2) 

While publishing the . draft scheme 
under S. 68-© only the opinion of.. the 
State Government is not sufficient, The. 
draft scheme must give particulars indi- 


cating how the proposed transport -ser-. 


vice would be efficient, adequate, econo- 
minal and properly co-ordinated, ' . 
(Paras 2, 5 and 7) 
' The intention is that such details 
should be given as are necessary’ to 
enable the objectors to make objections’ 
The word ‘partictilars’ in the sectiori has’ 
been used in its ordinary sense and means 
details and the indication’ of maximum 
end minimum number of trips and vehi- 
cles proposed to be used on the route to’ 
enable the objectors to oppose the sche-. 
me even with respect to the adeqtacy' ‘of 
the services proposed to ‘be rendered. 
AIR 1967 SC 1815 and AIR, 1965 SC 1848, 
Rel. on. < (Para 5) 
Cases `` Referred ; ` Chronological ` ‘Parag 
AIR 1967 SC 1815- wa (1967) 3 SCR 329 2 
AIR 1965 SC 1848 = (1966) 1 SCR 87 i 
oe es 
Standing Counsel, for Appellant; 
A. P. Singh, R. A. Sharma and, Shanti 
Bhushan, for Respondents.: ieri 
G. C. Mathur, J.:— The. niy ques- 
tion, which artses. for determination - in. 
this appeal by the State Government, “is 
whether, in the draft: ‘scheme. prepared 
under Section 68-C of the Motor Vehicles: 
Act, 1939, particulars regarding the ‘ade 
quacy of ‘the. services proposed to-be:ren- 
dered by the State Transport Undertak~ 


"Against judgment of C: S. P. Singh, J. 
-in Writ. Petm: . No. 6734 at 1973, De 
21-12-1973.) - p. 
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ing are required to be-given or not. -The 
learned: Single Judge, relying. ‘upon’ the 
decision of the Supreme Court in’ B. H. 
Aswathanarayana Singh ete. v. State: of 
Mysore, AIR 1965 SC 1848 has held. that 
such particulars are required to be given 
and, in case they are not given, the draft 
scheme ‘would be defective and liable to 
be quashed: The main. argument of the 
learned Standing Counsel is that the 
learned Single Judge has not -correctly 


‘interpreted the.Supreme Court decision 


and that, upon a proper reading thereof - 
and of the provisions of the Act, it is clear 
that no particulars regarding the ade- 
quacy of the road transport services pro- 
posed to be rendered need be given in the 
draft scheme, | 


Section we of the Act is- in- these 
words:— 


“68-C, prepirata and publication of 

scheme of road transport service of a 
State Transport Undertaking— Where 
any State Transport Undertaking is of 
opinion that, for the purpose of providing: 
an. efficient, . adequate, economical. and 
properly co-ordinated road transport ser- 
vice, it is necessary in the public interest 
that road transport ‘services in general or 
any particular class of such service in re- 
lation toan area. or route.or portion 
thereof should be run and ` operated by 
the State Transport Undertaking- whether: 
to the ‘exclusion, complete or partial, of 
other persons or otherwise, the State 
Transport Undertaking may prepare 4. 
scheme: giving particulars of the nature of 
the services’ proposed to be rendered, the 
area ‘or route proposed to be!covered' and 
such other particulars: respecting thereto 
as máy be prescribed, ‘and shall: cause 
every such scheme.to be published in the 
Official Gazette and also in such other 
manner: as the State Sovran may 
direct,” . 
Section 68-D’ (1) provides that, after the 
scheme- has“been published ‘under Section 
68-C, ‘three classes of ‘persons’ specified 
therein may file objections to the ‘draft 
scheme. sub-sections (2) and (3) of Section 
68-D ` are as follows:— 


. “88-D: (2)... The State ' Government 
may, after considering the objections and 
after giving an opportunity to the objec- 
tor:or his representatives and the repre- 
sentatives of.the State Transport Under- 
taking to be heard in the matter, if they 
so desire, approve or modify the scheme. 

- (3) The scheme, as approved or modi- 
fied under sub-section: (2), shall then- be 


`. þublished:in the Official Gazette by the 
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State Government and the same shall 
thereupon ‘become final and shall be call- 
ed the approved scheme and the area or 
route to- which it relates shall be called 
the notified area or notified route. 

Provided that no such scheme which 
relates to any inter-State route shall be 
deemed to be an approved scheme unless 
it has been published in the Official Ga- 
zette with the previous approval of the 
Central Government.” 


2. The State Government has first 
to form an opinion that it is necessary in 
the public interest to provide State 
transport service on a particular route for 
the purpose of providing an efficient, ade- 
quate, economical and properly co-ordi-~ 
nated service. Once it has formed this 
opinion, the State Government may pre- 
pare a draft scheme, The scheme must 
give 

. (i) particulare of the nature of the 
services proposed to be rendered; 

(ii) particulars of the area or route 
proposed to be covered; and 

(iii) such other particulars respecting 
thereto as may be prescribed, 

The draft scheme is to be published for 
inviting objections thereto. In Capital 
Multi-purpose Co-operative Societies v. 
State of M. P., AIR 1967 SC 1815, the 
Supreme Court has observed that it is 
open to take objections to the proposed 
scheme in the light of the four purposes 
set out in Section 68-C. The requirement 
of giving particulars is two-fold, namely, 
(i) to enable the persons mentioned in 
sub-section (1) of Section 68-D to file ob- 
jections to the draft scheme by showing 
that the purposes set out in Section 68-C 
will not be fulfilled by it; and (ii) to 
enable the Hearing Authority to decide 
whether the purposes, for which the sche- 
me has been prepared, will be fulfilled 
by it or not. Therefore, the particulars to 
be given in the draft scheme must show 
how the scheme will fulfil the four pur- 
poses set out in Section 68-C, so that the 
objectors can properly file their objec- 
tions and the Hearing Authority can pro- 
perly decide whether the scheme will ful- 
fil the four purposes or not. If particulars 





tive objections to the draft scheme in this 
regard and it would be difficult for the 
Hearing Authority to give its decision 


whether the draft scheme will be able to 


provide road transport - services which 
would fulfil the four purposes mentioned 


State of U. P. v. Shashi Kant (G. C. Mathur J.) 


A.L R. 
in Section 68-C, In our opinion, the sche= 
me of Sections 68-C and 68-D clearly in- 
dicates that the draft scheme must give 
particulars, indicating how the proposed 
transport services would be efficient, ade- 
quate, econimical and properly co-ordi~ 
nated. 

3. The learned - Standing Counsel 
has urged that the requirement of Sec- 
tion 68-C, namely, to give particulars of 
the nature of the services proposed to be 
rendered, is not to give details of the 
precise number of vehicles and trips 
which it is proposed to run on the route. 
According to him, if the rules do not pre- 
acribe the giving of the precise number 
of vehicles and trips or the minimum and 
maximum number of vehicles to be put 
on the route, it would be unnecessary to 
give details of these particulars in the 
draft scheme. He has further urged that 
the requirement of Section 68-C is. only 
in respect of giving the details of the 
classes of vehicles which are to be put 
on the route. He has contended that the 
decision of the Supreme Court* sup- 
ports this view. 


4. In Aswathanarayana Singh’s 


_ease, AIR 1965 SC 1848, the draft scheme 


mentioned the maximum number pf vehi-= 
cles which were to be put on the route 
proposed to be nationalised and the ap- 
proved scheme mentioned the minimum 
as well as the maximum number of vehi- 
cles to be put on the route. The main con- 
tention that was raised before the Sup- 
reme Court was that the scheme must 
mention the precise number of vehicles 
and trips and the mention of only the 
minimum and maximum number of vehi- 
cles and trips was not in accordance with 
the provisions of Section 68-C. In this 
case, at the time when the draft scheme. 
was framed, the rules prescribed the 
giving of the maximum number of vehi- 
cles and this was complied with in the 
draft scheme. The rules, at the time of 
the approval of the scheme, ` prescribed 


. both the minimum and maximum to be 


given and this was done in the approved 
scheme. There was thus no complaint 
about not giving the particulars prescrib« 
ed by the rules, The question, which arose 
for determination. before the Supreme 
Court, was whether the requirement of 
Section 68-C to give particulars of the 
nature of the services to be rendered 
could be satisfied only by mentioning the 
precise number of vehicles and trips in 
the draft scheme or also by the giving of 


*AIR 1965 SC 1848 
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minimum: and maximum number of vehi- 
cles and trips therein. The Supreme 
Court held that both the giving of the 
precise number of vehicles and trips as 
well as the giving of the minimum and 
maximum number of vehicles and trips 
would satisfy the requirement of giving 
particulars and of giving the necessary 
information to the objectors to oppose 
the scheme even with respect to the ade 
quacy of the services proposed to be ren- 
dered. 


5. The learned Standing Counsel 
has relied upon the observations made by 
the Supreme Court in paragraph 4 of the 
judgment where the Supreme Court has 
said that the words “nature of the servi- 
ces proposed to be rendered” clearly refer 
to the class of service to be taken over 
but the interpretation of the words “giv- 
ing particulars of the nature of the servi- 
ces: proposed to be rendered” used in 
Section 68-C is given in paragraph 5 of 
the judgment. The Supreme Court has ob- 
served : 


“Thus when Section 68-C provides 
for giving particulars of the nature of the 
services proposed to be rendered, the ın- 
tention is that such details should be 
given as are necessary to enable the ob- 
jectors to make their objections, We do 
not think that these details would neces- 
sarily consist of the precise number of 
vehicles and trips to be used on each 
route, We see no difficulty in holding that 
the details of the nature of services pro- 
posed to be rendered may not only be in 
the form of a precise number of vehicles 
and trips but also in the form of muni- 
mum and maximum number of vehicles 
and trips on each route. Furnishing of 
minimum and maximum number of vehi- 
cles and trips for each route would also 
in our opinion satisfy the requirement 
that particulars should be furnished of 
the services proposed to be rendered. 
Further, the indication of minimum and 
maximum number of vehicles and trips 
for each route would give the necessary 
information to enable the objectors to 
oppose the scheme even with reference to 
the adequacy of the services proposed to 
be rendered, We do not think that the ap- 
pellants are right in submitting that 
when the word “particulars” is used in 
this part of the section, it can only be 
satisfied if the exact number of vehicles 
and trips for each route is specified and 
that there is no other way of satisfying 
the requirement implicit in the use of the 
word “particulars”, As we have already 


State of U. P. v. Shashi Kant (G. C. Mathur J.) 


“said the word 


[Prs. 4-6] AlL 317 


“particulars” has been 
used in its ordinary sense and means de- 
tails and the indication of the minimum 
and maximum number of trips and vehi- 
cles would also, in our opinion, be suff- 
cient to give the objectors the necessary 
information to enable them to object with 
reference to the conditions precedent 
provided in the section for framing a 
scheme.” 


In our opinion, the observations of the 
Supreme Court clearly show that such de- 
tails or particulars regarding the road 
transport services proposed to be render- 
ed have to be given in the draft scheme as 
would indicate whether the services 
would be adequate or not 


6. In the case before us, the draft 
scheme was published in the U, P. Gazet- 
te dated August 26, 1961. It gave neither 
the precise number of vehicles and trips 
nor the minimum and maximum number 
of vehicles and trips. It contented itself 
by saying in paragraph 3 as follows:— 


“Adequate number of State Road 
Transport Services according to traffic 
requirements are to be provided on the 
route or the portion thereof mentioned 
in clause (2) above, The provision of 
transport services otherwise than under 
the scheme is prohibited.” : 
This paragraph expressed only the opin- 
ion of the State Government, which was 
the State Transport Undertaking at the 
time, but gave no details or particulars 
showing how the services proposed to be 
rendered would be adequate. No such 
particulars are given in any subsequent 
paragraph of the scheme either. In the 
objections filed by the existing operators, 
two of the objections were: 


“(j) Government has no interest in 
the provision of bus services in public 
interest but rather to show large profits 
by running a few buses which will be 
wholly inadequate for the route and tra- 
velling public. ; 

(k) The. exact number of buses and 
vehicles has nowhere been stated which 
will ply regularly on the route in ques- 
tion.” 

In spite of these objections, no attempt 
was made to rectify the error or to pro- 
vide the lacking particulars, The Hearing 
Authority has also slurred over this re- 
quirement and has, on the statement of 
the Assistant General Manager, Govern- 
ment Roadways, to the effect that the 
U. P. Government Roadways had vast re- 
sources of men, money and material and 
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adequate number of buses, observed that 
the State Transport Undertaking will pro- 
vide “adequate buses”, By its order dated 
January .8, 1971, the Hearing Authority 
rejected the objections and approved the 
scheme, The approved scheme was pub- 
lished in the Gazette on June 2, 1973. 


7. | From these facts it appears 
that no particulars showing the adequacy 
of the road transport services proposed 
to be rendered on the nationalised route 
were given in the draft scheme, that no 
attempt was made subsequently to make 
good this deficiency and that the Hearing 
Authority did not apply its mind to this 


aspect of the case. In view of this defect | 


we hold that the draft scheme was not 
properly prepared and was not properly 
approved. The learned Single Judge was 
right in quashing the draft scheme as we 
as the approved scheme, n 
8. ‘There are no merits in this ap- 
peal It is accordingly dismissed with 


costs, 
Appeal dismissed. 
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V. E. Tressler, Appellant v. Jagdish 
Prasad Agrawal, Respondent. 
Ex, Second Appeal No. 449 of © 1973, 
D/- 4-12-1975." ee 
(A) Civil P. C. (1908), O. 23, R. 3 — 
Provision applies to eviction suits too — 
Suit for specific performance of contract 
to reconvey property with possession — 


Compromise decree obliging defendant to, 


execute gale deed and to deliver possession 
to plaintiff — Decree, held, executable 
with respect to both the reliefs — Plea 
that the plaintiff could only evict:on the 
statutory grounds under the Rent Control 
Act was rejected. AIR 1975 SC 2130, Fol- 
lowed: (U. P. (Temporary) ‘Control -of 
Rent and Eviction Act (3 of 1947), S. 3). 
ee =u . (Para 3) 


(B) Civil P. €. (1808), O. 23, R. 3 and. 


S. 47 — Suit for specific performance of 
agreement to reconvey and for delivery 
of possession — Decreed by consent oblig- 
ing defendant to execute sale deed and to 
deliver possession — Relief; of posses- 
sion held not beyond the scope of the suit 


*(Against judgment and decree passed by 
Dist. J. in Civil Appeal No, 340 of 1972, 
D/- 2-2-1973.) or 
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V. E. Tressler v, Jagdish Prasad (Gopinath J.) 
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— Compromise decree not rendered void 
for reason that it is not exactly as the. 
reliefs sought in the suit, (Para 4) 


Cases Referred: Chronological Paras 


AIR 1975 SC 2130 = 1975 UJ (SC) 936 3 
AIR 1933 All 649 = 1933 All LJ 728 (FB) 
4 


ae C. Bhattacharya, for Appellant; 
N. B. Nigam and B. N. Agrawal, for Res- 
pondent. 


JUDGMENT :— This is a judgment- 
debtor’s execution second appeal. One Mr. 
E. C. Ray sold a specified half share in 
house. No, 343 to the appellant who it ap- 
pears was occupying the same earlier. By 
a separate agreement entered into on the 
same date, the appellant agreed to recon- 
vey the property to the vendor after five 
years, On ` 19-4-1966, the right of recon- 
veyance was transferred to Jagdish Pra- 
sad Agrawal the respondent, in the in- 
stant appeal. Jagdish Prasad Agrawal fil- 


- ed a‘suit No, 770 of 1966 against the ap- 


pellant for specific performance of the 
agreement of reconveyance and for pro- 
prietary possession over the half share. 
The suit was decreed on the basis of a 
compromise. Under the compromise de- 
cree, the appellant bound himself to exe- 
cute a sale deed of the property in dis- 
pute as envisaged by reconveyance agree- 
ment. He further agreed’ to deliver pos- 
session of the property after a specified: 
time. Execution was sought of the decree 
by dispossession of the appellant,.as he 
had failed to deliver possession as agreed. 

o 2 The appellant, filed objections ` 
under Section 47, C.P.C,- The. objections 
were: - f 7 
(1) that the compromise decree was 
beyond the scope of the suit as actual 
possession was not demanded in the suit, . 


(2) that the decree was satisfied as 
the stipulated. sale deed had been execut- 
ed by him, `` : : 

(3) that the decree being ‘in respect 
of a share in the property, no ejectment 
was possible without an: actual’ partition, 
_- (4) that in any case, the appellant 
was not liable to be ejected from the pre- 
mises in dispute. TA , 

Both the courts below -rejected the ob- 
jections and directed the execution to 
proceed. The lower appellate court. held 
that the appellant: was bound by the com- 
promise decree and proprietary possession 
included actual possession also. He. fur- 
ther found that the compromise decree 
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‘was not beyond the scope of the suit, The 
learned Judge was further of the view 
that since the appellant had sold a speci~ 
fied share in -the property, no question of 
actual partition for - purposes . of posses- 
sion arose. 


3. It was aved on behalf of the 
appellant that at the time of the sale of 
the half portion of the house in favour of 
the appellant, he was occupying the pre- 
mises as a tenant, After reconveyance, 
the appellant again became a tenant of the 
disputed premises and his ejectment 
could not be sought on the basis of the 
compromise decree until the statutory 
grounds under the U. P. Temporary Con- 
trol of Rent & Eviction Act were made 
out. This was not an objection raised be- 
‘fore the Court below. Further the com- 
promise decree was not a nullity. In ‘Ro- 
shan Lal v. Madan Lal (AIR 1975 SC 
2130) it was held that the provisions of 
Order 23, Rule 3, C.P.C, apply as much to 
eviction suits covered by special statutes 
as they apply to the other suits, The suit 
giving rise to the execution proceedings 
in hand was not a suit between a land- 
lord and tenant. It was a suit for specific 
performance of an agreement. The rule 
that eviction suits between landlord and 
tenants has to satisfy the statutory 
grounds before ejectment case be made 
cannot be invoked in the present case. 
The compromise was not in violation of 
any requirement of law and the decree 
was accordingly binding.on the appellant. 


4, ' The learned counsel then urged 
that the decree was beyond the scope. of 


the suit, The suit prayed for specific pér- . 


formance of the agreement as also for 
the possession of the property. The agree- 
ment to deliver possession -was accord- 
ingly not beyond the scopé of the suit. 
Further a compromise decree does not be- 
come void if it is not exactly in accord- 

nce with the reliefs sought in the  stiit. 
The validity of the decree thus- cannot be 
questioned'on that ground in these " pro- 
ceedirigs (See Shyam Lal’ v. M Sigem 
Lal, (AIR 1933 Al 649) (FB), 


-- 5. As regards he úbmisdoh that 
actual possession could: not: be- obtained 
without partition. of the property it -is 
enough to state that the sale.in favour of 
the appellant under .the..deed dated .19-1- 
1966.-was. of a specified. portion..of the: ‘pro- 
perty, as-delineated-in thesmap attached 
to the sale deed. The deed of. reconvey- 
ance also related ‘to the specified portion. 
"Thus: the decree holder was - ‘entitléd to 
‘actual: possession of the’ property’ in’! dis- 





S. P. Gupta v. Dist. Judge, Aligarh (Gulati J.) . 


[Pre, 1-2] All. 319 


pute without any rigorous as (sic) (re~ 

course?) to partition, The decree was not 

satisfied only by the execution of the sale 

deed. The appellant had further to deliver 

actual possession of the. Property to the 

dlecree-holder. i 

6. No other point was 

The appeal fails and is nar alo tein 

the circumstances of the case, I direct 

the parties to bear their own costs. 
Appeal dismissed, 
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. Suraj Pal Gupta, Petitioner v, The 
District Judge, Aligarh and others, Oppo- 
site Parties, 
- Civil Mise: Writ No. 3058 of 1973, 
D/- 21-11-1975. 


(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7 — 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act (13 of 1972), 
Ss, 12, 16, 43 (2) (b) — Allotment of ac- 
commodation in anticipation of vacancy. 


If the law permits an allotment order 

‘to be made in anticipation ‘of a vacancy, 

the ‘satne cannot be refused merely be- 

cause no actual ‘vacancy has occurred. 

Such a view will - negative - the express 

‘provisions of law which provides that an 

allotment order may be made when an 
accommodation is about to fall vacant. 

(Para 3) 

Where the .application for allotment 

of accommodation made under the Act of 

1947 was pending, the new Act of 1972 

‘came into forcë, the application should 


‘have beer disposed of in- accordance with 


provisions of S. 16- (a) of the new Act, 
and not under S. 7 of the old Act or of 
the: Rules framed thereunder, (Para 4) 


V- K. Gupta, for Petitioner; Standing 
Counsel, for. Opposite Parties. 


ORDER :— . This is a petition un- 
‘der Article 226° of the Constitution arising 
out of proceedings under the U. P. (Tem- 
porary) Control of Rent and Eviction en 
hereinafter referred” to.as the Act.) _ 
e ne, The. dispute Telates to an ac- 
commodation of which. the 3rd respon- 
-dent,. Chitar.. Mal, is. the owner.. The ac- 
commodation,was previously. in the ten- 
Ancy- of.one Panna. Lal where -he was run- 
ning, a, small flour. mill-andoil expeller. 
The landlord -filed.a, suit against him and 
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obtained a decree for ejectment. The de- 
cree was put in execution and the entire 
machinery and the flour mill and oil ex- 
peller was purchased by the petitioner. 
He started running the flour mill and ob- 
tained a licence on 23rd March, 1972 from 
the District Supply Officer for that pur- 
pose. In other words, the accommodation 
came in possession of the petitioner. The 
petitioner then applied for the allotment 
of the accommodation to him under Sec- 
tion 7 of the Act. The landlord contested 
the application on the ground that the ac- 
commodation had not fallen vacant. Dur- 
ing the pendency of the application the 
Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
1972 (hereinafter referred to as the new 
Act) came into force with effect from 15th 
July, 1972. By virtue of the provisions 
contained in Section 43 (2) (b) of the new 
Act, further proceedings for allotment 
had to be continued in accordance with 
the provisions of the New Act. The Rent 
Control and. Eviction Officer, Aligarh, 
however, continued the proceedings under 
the old Act and rejected the application 
of the petitioner on the ground that as 
mo Perwana of ejectment had been issued 
against the old tenant, there was no legal 
vacancy and, as such, allotment could not 
be made in favour of the petitioner. This 
order was passed on 18th August, 1972 
after the new Act had already come into 
force. Against this order the petitioner 
went up in appeal before the District 
Judge, Aligarh, The District Judge re- 
jected the appeal on the ground that un- 
der Section 7 of the old Act the Rent 
Control and Eviction Officer had the 
power to make an order of allotment in 
anticipation of a vacancy but he was not 
obliged to do so, According to him there 
was nothing in the U. P. Act No..3 of 1947 
which obliges the District Magistrate to 
allot an accommodation when there is 
merely a possibility of a vacancy and, 
therefore, when the Rent Control and 
Eviction Officer did not choose to make an 
order of allotment he committed no ille- 


gality. 


3. In my opinion, the view taken 
by the District Judge is not correct. If 
. ithe law permits an allotment order to be 
made in anticipation of a vacancy, the 
same cannot be refused merely because 
no actual vacancy has occurred. Such a 
view will negative the express provisions 
of law which provides that an allotment 

rder may be made when an accommoda- 


tion is about to fall vacant, 
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4. That apart, the order of the 
Rent Control and Eviction Officer as also 
of the District Judge suffer from another 
legal infirmity. As already noticed above, 
the new Act had come into force while 
the application of the petitioner was pend- 
ing before the Rent Control and Eviction 
Officer. Section 43 (2) (b) provides that 
any application or proceedings pending 
immediately before the commencement of 
this Act before the District Magistrate 
under Section 7 of the.old Act or under 
Rule 6 of the Control of Rent and Evic- 
tion Rules shall be disposed of by him in 
accordance with the provisions of Sec- 
tion 16 of this Act. Section 16 (a) provides 
that the District Magistrate may require 
the landlord to let out any building which 
is or has fallen vacant or is about to fall 
vacant, so that Section 16 also contem- 
plates of an allotment in anticipation of a 
vacancy. Then there is Section 12 in the 
new Act which provides for deemed va- 
cancy of buildings in certain cases. Sub- 
section (1) of Section 12 says:— 

(1) A landlord or tenant of a building 
shall be deemed to have ceased to occupy 
the building or a part thereof if— 

(a) he has substantially removed his 
effects therefrom, or 

(b) he has allowed it to be occupied 
by any person who is not a member of his 
family; or 


It is the contention of the petitioner that 
there was a deemed vacancy in the instant 
case both under clauses (a) and (b) of 
Section 12 (1) of the new Act inasmuch as 
the previous tenant had removed all his 
effects which had been purchased by the 
petitioner and secondly he came to occupy 
the accommodation in question in place 
of the old tenant and he is not a member 
of the family of the old tenant as defined 
in Section 3 (g) of the new Act, There- 
fore, there was a vacancy inlaw and it 
was not merely a case of an anticipated 
vacancy. It is not possible to record a 
finding on these pleas in the present pro- 
ceedings but one thing is quite obvious 
that the orders passed by the Rent Con- 
trol and Eviction Officer and the District 
Judge are patently erroneous inasmuch 
as they have been passed under the old 
Act whereas they should have been pass- 
ed under the provisions of the new Act. 
Both of them have not taken into consi- 
deration the provisions of Sections 16 and 
12 of the new Act. 


5. In the result, the petition suc- 
ceeds and is allowed. The order of the 
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to the need to give a valid quit notice in 
spite of the condition in the original lease 
thet the lessee has to deliver possession 
vacating the premises without any notice, 
is correct. . 


6. Mr. T. Ramachandra Rao, the 
learned counsel for the respondent con- 
tended that no notice terminating the 
tenancy in terms of Section 106 of the 
T. P. Act need be issued by his client as 
the original lease deed itself provided: that 
such notice is not necessary and even as- 
suming that a notice to quit is necessary 
under the said section, the validity of a 
defective notice can be waived by the 
lessee and, in fact, it has been waived in 
this case by the defendant, and, therefore, 
there is no merit in this appeal. 


T; Upon the respective contentions 
advanced on behalf of the parties, the 
following questions arise for decision: 

1. Whether notice to quit under Sec- 
tion 106 of the Transfer of Property Act 
to a tenant holding over is or is not neces- 
sary when the original lease deed con- 
tains a term that the tenant will quit 
without notice after the expiry of the 
period fixed by the original lease? 


2. Whether, on the facts and in the 
circumstances, the defendant-appellant 
can be deemed to have waived its right to 
question the validity of the plaintiff's 
notice Ext A-1 terminating the tenancy? 


8. We shall first take up question 
No. I. The answer to the question de- 
pends upon the provisions of Sections 106, 
111 (h), 113 and 116 of the Transfer of 
Property Act (hereinafter referred to as 
the Act) and their application to the facts 
of the case. 


9. Section 106 of the Act prescribes 
the duration of leases of immovable pro- 
perty depending upon the nature of the 
purpose for which the property is leased. 
Where immovable property is leased for 
-agricultural or manufacturing purposes, 
the lease shall be deemed to be one from 
year to year. Such lease can be termi- 
nated at the instance of either the lessor 
or lessee by issuing 6 months’ notice ex- 
pirmg with the end of a year of tenancy. 
-Where the lease of immovable property 
is for any purpose other than agricultural 
or manufacturing purpose, it will be one 
from month to month and is terminable 
by the issuance of 15 days notice expiring 
with the end of the month of tenancy by 
either of the parties. The aforesaid nor- 
mal rule prescribing the duration of leases 
would be effective and applicable only 
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when there is no contract or local law or 
usage to the contrary. In other words, 
the parties are at liberty to agree to any 
term other than the one indicated in this 
section and a contract between the par- 
ties or local law or usage would override 
the rule prescribed under this section for 
the duration of leases. The notice con- 
templated under this section must in- 
variably be in writing and signed by or 
on behalf of the author of the notice. It 
‘can be sent by post, or be tendered or 
delivered personally to such party or to 
one of his family members or servants at 
his residence, or affixed to a conspicuous 
part of the property. Section 111 pro 
vides for the determination of leases of 
immovable property. A lease of immov- 


‘able property is determined if the terms 


of any. one or more of the clauses (a) to 
(h) thereof are satisfied. Under clause (h) 
of Section 111, a lease of immovable pro- 
perty must be held to have been deter- 
mined on the expiration of the notice to 
determine the lease or to quit or of inten- 
tion to quit the property leased, issued by 
either of the parties to the other. 


Where a notice to quit the property 
leased is given by the landlord to the 
lessee, the lease of immovable property 
would be determined on the expiry of such 
notice, Similarly the lessee can also issue a 
notice of his intention to quit the property 
leased and on the expiry of such notice, 
fhe lease must be held to have been de- 
termined. Where the lease is for a fixed 
term, no notice is necessary to determine 
such tenancy. But, however, until a 
periodic tenancy is determined by the 
issuance and service on the tenant of a 
notice to quit under Section 106, the lessor 
cannot treat the lessee who continues to 
be in possession even after the expiry of 
the term of the lease, as a trespasser. 
Where a lessee continues in possession of 
the property even after the determina- 
tion of the lease granted to him and the 
lessor thereupon accepts rents from him, 
the lease must be said to have been re- 
newed, by virtue of the provisions of 
Section 116, from year to year or from 
month to month depending upon the pur- 
pose for which the property is leased. 
Such a lessee or tenant is considered to be 
a tenant holding over. However, it must 
be noted that the tenant’s mere act of 
holding over after the expiry of the term 
of the lease does not invariably create 
some kind of tenancy. The lessee may 
be a tenant by sufferance or a tenant 
holding over or a tenant at will depend- 
ing upon the facts and circumstances. A 
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-tenant who continues to be -in possession 
even after the determination of the lease 
but without the consent of the landlord 
is called a tenant by sufferance under 
English Law but, however, a tenant who 
is in possession with the landlord’s con- 
sent may be a tenant holding over or a 
tenant at will The assent of the land- 
lord for the. continuance of the tenancy 
would, in our considered opinion, create 
a new tenancy. 

' The term “renewed” used in Sec- 
tion 116 indicates the renewal of a tenancy 
from year to year or from month to 
month depending upon the purpose for 
which the property is leased as specified 
in Section 106. We have to look to Sec- 
tion 106 to ascertain the purpose for 
which the property is leased. Where the 
lease is for agricultural or manufacturing 
purposes, the- renewal of the lease con- 
templated under Section 116 must be held 
to be from year to year. In other cases, 
it must be from month to month The 
lease so renewed under Section 116 would 
be from year to year or from month to 
month, as the case may be, only in the 
absence of an agreement to the contrary. 
The expression “in the absence of an 
agreement to the contrary” used in Sec- 
tion 116 is referable to an agreement re- 
lating to the holding over. Where there 
is a specific and express agreement be- 
tween the parties, the terms of such agree- 
ment would determine the duretion and 
the conditions of the renewed lease. 
Where there is no such express agreement 
setting the terms of the holding over, the 
renewed: lease must be held to be either 
from year to year or from month to 
month according to the purpose. for which 
the property is leased: 


We are, therefore, of the view that 
the expression “in the absence of an 
agreement to the contrary” is referable 
to the renewed leases contemplated or 
created under Section 116 of the T. P. 
Act. This expression cannot be construed 
to refer or to be applicable to the original 
agreement of lease or the terms thereof. 
A tenant holding over cannot be equated 
to a tenant under the original lease agree- 
ment. In the case of e tenant holding 
over, the relationship of landlord and 
tenant is created. Such relationship may 
be created even before payment of rent 
by the lessee to the lessor. It denotes a 
kind of bilateral contract by implication. 
The tenant or lessee’s continuance in pos- 
session after the expiry of the lease must 
be construed to be an offer on his part to 
take a new lease and the acceptance of 
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rent by the lessor has to be construed to 
be the consent on his part to the renewed 
lease. ihe may refer to the following pas- 


sage in Mulla’s Transfer of Property Act 
(Sixth Edition by Atul M. Setalvad) at 
page 7707 


“What the section aS, is 
that on one side there should be an offer 
of taking a new lease evidenced by the 
lessee remaining in possession after the 
expiry of the lease, and on the other side 
there must be a definite consent tọ the 
continuance of possession by the lessor by 
the acceptance of rent or otherwise; there 
must be a bilateral contract by implica- 
tion. The relationship of landlord and 
tenant may be created before payment of 
rent.” 

The learned author proceeded to state at 
page 772 thus: : 

“An agreement to the contrary is an 
agreement which settles the terms of the 
holding over. If there is such an express 
agreement, it will determine the duration 
and terms of the renewed lease,” 

On a close consideration of the provisions 
of Sections 106, 111 and 116 of the Act, 
we are of the firm view that the tenancy 
created by holding over is not the same 
old tenancy but a new one created by the 
operation of the provisions of Section 116 
and such a tenancy would be governed by 
the terms of any agreement entered into 
between the parties for holding over and 
in the absence of such terms, the parties 
would be governed by the provisions of 
Section 106 for ascertaining the duration 


of the lease. On a plain reading of 
provisions of. Section 116, it cannot he said 


that the terms stipulated by the parties in the 
original agreement of lease relating to the 
dispensing with notice to quit and the tenant 
agreeing to deliver possession of property 
without notice, can be imported into the new 
tenancy created by holding over. But the 
parties may agree to dispense with notice to 
quit and determine the tenancy created by the 
tenant holding: over either at the time of the 
execution of the original lease or at the time 
of the statutory lease. Where the parties have 
incorporated a specific term with regard to 
the duration of: tenancy on holding over or 
the method and manner of notice to quit to 
determine such tenancy, such contract would 
govern the rights of the parties. Such agree- 
ment must have been clearly intended by the 
parties and the onus would be on the party 
who sets up such plea to establish the same. 


Where there is no specific agreement 
at the time of the holding over creating a 
renewed lease as contemplated by Section 
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116, that the tenant would quit apd deliver 
possession without any further notice, a valid 
notice to quit as required by Section 106 by 
the lessor is necessary for the purpose of de- 
termining such lease. Any agreement in the 
Original lease to dispense with such notice 
to quit after the expiry of the lease will not 
come to the aid of the party who seeks to 
determine the renewed lease or tenancy 
created by holding over. In the absence of 
such a valid quit notice, the party cannot 
succeed to determine the lease. 


10. We shall now turn to the decided 
cases cited before us. The earliest decision is 
that of a Full Bench of the Calcutta High 
Court in Troilokyanath Roy v. Sarat Chandra 
Banerjee, (1905) ILR $2 Cal 123 at 127. The 
plaintiff in that case was a lessee for a term 
of three years of certain lands belonging to 
Bhookailash estate. “After the expiry of three 
years, he was allowed to hold over for about 
nine years. Thereafter, 15 days quit notice 
as contemplated by Section 116 of the Act 
was given by the original lessor as the land 
was leased for purposes other than agricultu-: 
ral or manufacturing purposes. In the suit 
filed by the plaintiff-tenant against the sub- 
tenant for ejectment, rent and damages, the 
main defence set up by the sub-tenant - was 
that the tenancy of the plaintiff was validly 
determined by the lessor by the issuance of 
the quit notice and hence, he was no longer 
entitled to eject him. In those circumstances 
the Calcutta High Court had to determine 
the question on what terms the plaintiff 
lessee held over. The learned Judge, Maclean, 
C. J. who spoke for the Court, ruled while 
considering the scope of Section 116, of the 
Act thus: 


“ “What does the language of that section 
mean? It does not appear to me to present 
any serious difficulty in construction. The 
material words are: “if a lessee remains in 
possession thereof after the determination of 
the lease...... and the lessor accepts rent 
from the lessee,” which was the case here, 
“the lease is, in the absence of an agreement 
to the contrary” which must mean an agree- 
ment as to the terms of the holding over “re- 
newed from year to year, or from month to 
month, according to the......purpose for 
which the property is leased, as specified in 
Section 106.” That takes us back to Sec- 
tion 106.” 


In view of the fact that the property was 
leased for puprposes other than agricultural or 
manufacturing purposes, 15 days notice ex- 
piring with the end of the month of the ten- 
ancy which wes given by the lessor to the 
plaintiff-lessee was found to be sufficient to 
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determine the lease which must be regarded 
as renewed “from month to month.” In the 
circumstances, it was held that at the date of 
the institution of the suit, the plaintiff had no 
interest in the property as the 15 days notice 
given to the plaintiff by the superior landlord 
was sufficient in law. The decision in Troi- 
Iokya Nath Roy v. Sarat Chandra Banerjee, 
(1905) ILR 82 Cal 123 was followed by the 
Calcutta High Court in Motilal Karnani v. 
Darjeeling Municipality, (1918) 18 Ind Cas 
844 and Gobinda Chandra Saha v. Dwarka- 
nath Patita, (1915) 26 Ind Cas 962 = (AIR 
1915 Cal 318). In Motilal Karnani’s case, 
(1918) 18 Ind Cas 844 (Cal), it was held that 
the lease renewed under Section 116 of the 
Act was “not in accordance with the terms 
of the origina] grant but in accordance with 
the purpose for which the grant had been 
made.” 


1l. The decision of a Division Bench 
of the Calcutta High Court in Dasarathi 
Kumar v. Sarat Chandra, AIR 1984 Cal 135 
at 186 is on all fours with the case om hand. 
Therein, the defendant-tenant, who was hold- 
ing over the property even after the expiry of 
the lease for manufacturing purposes, was 
sought to be ejected without issuing the re- 
quisite quit notice as contemplated by Sec- 
tion 106 of the Act. Though the tria] court 
agreed with the plaintiff-lessor that no quit 
notice was necessary in view of the specific 
stipulation to dispense with such notice in 
the original lease, the District Judge, on ap- 
peal held that a valid quit notice was neces- 
sary and what had been given was sufficient 
notice and accordingly allowed the appeal and 
dismissed the suit. The contention of the 
plaintiff-appellant that the holding over must 
be taken to be on the same terms as: the ori- 
ginal lease which contained a clause to the 
effect that the defendant was to be ejected 
without service of new notice to quit and 
that term must be imported into the new ten- 
ancy created by the acceptance of rent by 
the landlord after the expiry of the term spe- 
cified in the original lease and that the term 
relating to the liability of being ejected with- 
out notice must be held to be ‘a contract to 
the contrary within the meaning of Sections 
106 and 116 of the Act, was repelled by the 
learned Judges of the Division Bench holding 
that the point really was governed by the pro- 
visions of Sec. 116 of the Act. The learned 
Judges, after quoting section 116 of the Act - 
observed thus:— 


“It is conceded that in this case the ten- 
ancy is for manufacturing purposes and there- 
fore it is a tenancy from year to year. There 
can be no question that the words in the 


212 A. P. [Prs. 11-18] 


section “in the absence of an agreement to the 
contrary” must refer to an agreement as to 
the terms of holding over. This point was 
decided so far back as in the year 1904 by 
Sir Francis Maclean, C. J. Bodilly, J. and 
Mookerjee, J. in the case of Troilokya Nath 
- Roy v. Sarat Chandra, (1905) ILR 32 Cal 123 
xx xx xx xx In our opinion as soon as the rent 
was accepted it was a new contract of the 
tenancy and that it was a contract of tenancy 
from year to year according: to the purposes 
for which tenancy was taken. That being so 
we are of opinion that the District Judge, took 
a correct view of the case.” 


. 12. We may now notice the decisions 
of the Madras High Court wherein the view 
expressed by the Calcutta High Court im 
Troilokyanath v. Sarat ‘Chandra Banerjee, 
(1905) ILR 32 Cal 123 and Dasarathi Kumar 
v: Sarat’ Chandra, AIR 1934 Cal 185 was 
adopted. 


18. In Gnanadesikam y. Antony, AIR 
1934 Mad 458, a Division Bench of the 
Madras High Court consisting of Sundaram 
Chetty and Pandrang Rao, JJ. had to consider 
the question “what really are the terms of the 
lease (Ex. E) as such, and what are outside 
the scope of. the lease transaction and are 
simply collateral to it” and whether the term 
relating to collateral security was or was not 
a part of the lease transaction. Therein, the 
lessor sought to recover the arrears of rent 
due under the lease deed Ex. E executed by 
the lessee which was granted for a period of 
two years. There -was a collateral agreement 
in the lease deed by way of mortgage where- 
under the properties comprised in the lease 
deed were offered as security for the payment 
of rent due and payable under the lease. After 
the expiry of the lease period, the tenant held 
over. He continued to be in possession for 
more than 12 years before the date of the 
suit, In the circumstances, it was: held that 
the defendant-lessee was a tenant holding over 
subsequent to the expiry of 2 years from the 
date of lease deed and a tenancy from year 
to year was created by operation of law and 
the claim of the plaintiff therein to recover 
the arrears of rent for the entire period of 12 
years on the ground that the charge created 
by the mortgage under Ex. E for payment of 


rent also held good for the entire amount of 


rent due as arrears, was rejected by the court 
following the decision of a Division Bench of 
the Madras High Court in Kutti Umma v. 
Madhava Menon, (1901) 11 Mad LJ 186 and 
the decision of the Calcutta High Court m 
Dasarathi Kumar v. Sarat Chandra, AIR 1984 
Cal 135. In Kutti Umma v. Madhava Menon, 
(1901) 11 Mad LJ 186, a clause providing 
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for paymept of interest in case of default in 
payment of rent on the due date in a Verum- 
pattam lease for one year executed by the 
mortgagor to the mortgagee was held to be 
“not a term of the lease as a lease which could 
be deemed to be imported into the terms on 
which the lessee was allowed to hold over.” 
In that view, the claim for arrears of rent 
beyond three years before the institution of 
the suit was held to be barred by limitation. 
The learned Judge, Sundaram Chetty, J. 
speaking for the Court, observed thus (at 
page 460): . 

“In the present case, all that we can 
say is, that the mortgage created under Ex. E 
can only be enforced for the recovery of 
rent due for the term of two years. After the 
determination of that lease, when the tenancy 
from year to year was created, it is not pos- 
sible to carry over this collateral security 
which is certainly no part of the lease transac- 
tion, so as to enable the plaintiff to claim 
the arrears of: rent for the whole of. the sub- 
sequent period, as if that mortgage was also 
created for the rent due subsequent to the 
transformation of: the tenancy into .one from 
year to year. 


The test is not whether the particular 
clause: in Ex. E is-or is not repugnant to the 
terms of the lease. On the other hand, the 
true test is whether this clause can really be 
deemed to be any part of the terms which 
constituted the transaction of the lease itself. 


- In a recent decision reported in Dasarathi 


Kumar v. Sarat Chandra (AIR 1934 Cal 135), 
it was held that stipulation in the original 
lease that at the expiration of the term, the 
lessee should give up possession without 
notice, could not be imported into the new 
tenancy created by holding over and-the ac- 
ceptance of rent. The principle of that deci- 
sion is in consonance with the view we have 
expressed. If the mortgage created under 
Ex. E is of no avail to the plaintiff for the 
recovery of rent due subsequent to the ex- 
piration of the term of two years, he can only 
recover the rent due for three years prior to 
date of suit according to ordinary law.” 
To the same effect is the unreported decision 
of Horwill J. in S. A. Nos. 2124 and 2195 of 
1945 -and C. R. P. Nos. 188to 140 of 1946 
(Mad) wherein, while considering the question 
as to whether the terms contained in the origi- 
nal lease whose term had expired could be im- 
ported into the renewed lease created under 
Section 116 of the Act when the tenant held 
over, the learned Judge observed thus: 


“It is argued that a “tenant holding over 
continues to hold the land under the same term 
as in the original lease, and that therefore, for 
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subsequent years, as well as for the year of 
the lease, no notice was necessary. This agree- 
ment, however, is not properly speaking a 
term of the lease and so does not dispense 
with the necessity of giving notice if the 
tenant is allowed to hold over.” 

14. We may now turn to the decision 
of the Federal Court in Kai Khushroo Bezon- 
jee Capadia v. Bai Jerbai Hirjibhoy Warden, 
AIR 1949 FC 124. Therein, the appellant- 
plaintiff leased a residentia] premises in the 
city of Bombay to defendant No. 1 for a 
period of 5 years commencing from Ist 
September 1932 with an option of renewal 
for a further period of five years. The lessee 
exercised his option of renewal and the lease 
came to an end by efflux of time on 3lst 
August, 1942. The lessee sub-let a portion of 
the premises to defendants 2 and 8. Defen- 
dants 2 and 3 did not vacate the premises oc- 
cupied by them when the plaintiff-lessor de- 
manded vacant possession of the building 
after the expiry of the lease. Subsequently, 
cheques were sent by defendants 2 and 8 to 
the plaintiff towards the rent payable by 
them. Though the lessor first refused the 
cheques, he subsequently accepted the same 
and put into his account. In those circumst- 
ances, one of the main points that arose for 
decision was whether defendants 2 and 8 were 
tenants holding over within the meaning of 
Section 116 of the Act and whether the ten- 
ancy created in their favour could be terminat- 
ed only by proper notice to quit. In was held 
that the money paid by defendants 2 and 8 
was received as rent by the plaintiff and con- 
sequently a monthly tenancy under the pro- 
visions of Section 116 of the Act did come 
into existence and the suit for ejectment must 
fai] as long as the monthly tenancy so created 
was not determined as contemplated by law. 
While considering the scope and effect of the 
tenancy created by holding over under Sec- 
tion 116 of the Act., the learned Judge B. 
K. Mukherjea, J. who spoke for the majority, 
rules at page 127 thus: 


“It is perfectly right that the tenancy 
which is created by the “holding over” of a 
lessee or under-lessee is new tenancy in law 
even though any of the terms of the old 
lease might be continued in it, by implication; 
and it cannot be disputed that to bring new 
tenancy into existence, there must be a bila- 
teral act. What Section 116 T. P. Act, con- 
templates is that on one side there should be 
an offer of taking a renewed or fresh demise 
evidenced by the lessees or sub-lessee’s con- 
tinuing in occupation of the property after 
his interest has ceased and on the other side 
there must be a definite assent to this con- 
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tinuance of possession by the landlord ex- 
pressed by acceptance of rent or otherwise. 
It can scarcely be disputed that the assent 
of the landlord which is founded on accept- 
ance of rent must be acceptance of rent as 
such and in clear recognition of the tenancy 
right asserted by the person who pays it.” 


The learned Judge, Patanjali Sastri, J. (as he 

then was) who dissented from the majority on 

other questions, also agreed that a fresh ten- 

ancy results by the implied agreement of the 

parties in the case of a tenant holding over. 

= hae by the learned Judge (at page 
1):— 


` “What creates the new relationship of 
landlord and tenant after the determination 
of the previous lease is not the acceptance of 
rent by itself but the “assent” of the lessor 
which may be proved by such acceptance or 


- “otherwise”, the assent of the lessee to the 


fresh arrangement being already there implicit 
in his continuing in possession or tendering of 
rent. 

xx xx x In my opinion, the principle 
underlying Section 116 is implied contract, 
and the test of renewal is the consensus be- 
tween the lessor and the lessee or under- 
lessee holding over and not an option exer- 
cisable by the lessor alone.” — 


15. The decision of the Federal Court 
in Kai Khushroo v. Bai Jerbai, AIR 1949 FC 
124 has been approved by the Supreme Court 
in Bhawanji v. Himatlal, AIR 1972 SC 819 
wherein what constitutes a tenancy by hold- 
ing over by virtue of Section 116 of the Act 
has been considered. The learned . Judge, 
Mathew, J., speaking for the Court, observed 
at page 821 thus: f 


“The act of holding over after the expira- 
tion of the term does not create a tenancy 
of any kind. If a tenant remains in posses- 
sion after the determination of the lease, the 
common law rule is that he is a tenant on 
sufferance. A distinction should be drawn 
between a tenant continuing in possession 
after the determination of the term with the 
consent of the landlord and a tenant doing so 
without his consent. The former is a tenant 
at sufferance in English law and the latter 
a tenant holding over or a tenant at will. In 
view of the concluding words of ‘Section 116 
of the Transfer of Property Act, a lessee hold- 
ing over is in a better position ‘than a tenant 
at will, The assent of the landlord-to the 
continuance of possession after the determina- 
tion of the tenancy will create a new ten- 
ancy. What the section contemplated is that 
on one side there should be an offer of tak- 
ing a new lease evidenced by the lessee or 
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sub-lessee remaining in possession of the pro- 
perty after his term was over and on the 
other side there must be a definite consent to 
the continuance of: possession by the landlord 
expressed by acceptance of rent or otherwise.” 
The learned Judge preceeded to observe at 
page 823 that. ` ; 

SR a ben ERT E .. The basis of the 
section is a bilateral contract between the 
erstwhile landlord and the erstwhile tenant, if 
the tenant has the statutory right to remain 
in possession and if he pays the rent, that 
will not normally be referable to an offer for 
his continuing in possession which can be 
converted into a contract by acceptance there- 
of by the landlord... .the whole basis of Sec. 
116 of the Transfer of Property Act is that 
in case of normal tenancy, landlord is entitl- 
ed, where he does not accept the rent after the 
notice to quit, to file a suit in ejectment and 
obtain a decree for possession, and so his 
acceptance of rent is an unequivocal act re- 
ferable only to his desire to assent to the 
tenant continuing in possession. That is not 
so where Rent Act exists ........ the ani- 
mus of the tenant in tendering the rent is 
also material. If he tenders the rent as the 
rent payable under the statutory ‘tenancy, 
the landlord cannot by accepting it as rent, 
create a tenancy by holding over. In such 
a case the parties would not be ad idem and 
there will be no consensus.” 


16. The decision of the Federal Court 
in Kai Khushroo Bezonjee Capadia , v. Bai 
Jerbai Hirjibhoy Warden, AIR 1949 FC 124, 
which has been approved by the Supreme 
Court in Bhawanji v. Himatlal, AIR 1972 SC 
819,. did not rule that all the terms of the 
old lease would be imported into the new 
lease created by holding over of a lessee. It 
clearly indicates that many of the terms of 
the old lease might be continued in the new 
tenancy created under Section 116 of the 
Act. The term or clause relating to the giv- 
ing up of quit notice for the determination 
of the lease is not stated to be one that can 
be imported into the new lease. The English 
decisions taking the contrary view are not ap- 
plicable to construe the provisions of Sections 
116 and 106 of the Act. 


17. We shall now advert to the dedi- 
sion of the Madras High Court in Kodali 
Bapayya v. Yadavalli Venkataratnam, AIR 
1953 Mad 884 at 887. That wasa batch of 
Second Appeals arising out of suits instituted 
by the respondent-landlord for ejecting the 
appellants therein from the lands situated in 
a village called Yanikepadu. On the facts 
and in the circumstances, it was held that 
the grant comprised both the warams and the 
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defendants-tenants did not succeed in establi- 
shing that they had occupancy rights in the 
lands in their possession and, therefore, the 
plaintiff was entitled to eject them. It was 
also found that the landlord had given valid 
and proper notice to quit under Section 106 
of the Act to the defendants-tenants and, 
therefore, the plea of the tenants that the suit 
was not maintainable for want of valid notice 
was rejected. The lower appellate Court had 
held that the lease deeds executed by the 
defendants contained a provision that they 
would surrender possession without notice but, 
however, as they continued their possession 
even after the expiry of the period of lease, 
they must be deemed to hold over on- the 
same terms and, therefore, no notice was 
necessary. The Division Bench consisting of 
eminent Judges, Rajamannar, C. J. and Ven- 
kata Rama Ayyar, J., though observed that 
the findings on the aforesaid two questions 
were sufficient to dispose of the appeals, how- 
ever thought fit and proper to express their 
opinion on the question whether notice to 
quit as contemplated by Section 106 of the 
Act was or was not necessary in the case of 
a tenancy created by the tenant holding over 
in view of the specific clause requiring the 
lessees to surrender possession without notice 
after the expiry of the lease period as “cer- 
tain points arising. out of the judgment of 
the Court below have been fully argued be- 
fore them”. In the lease deeds executed by 
the tenants, Ex. P-6 series, there was a term 
that they should surrender possession’ at the 
end of the period without notice. The defen- 
dants-tenants continued in possession after the 
termination of the lease period but no notice 
terminating the lease was given to the ten- 
ants. In those circumstances the submission 
made on behalf of the appellants-tenants that 
Section 116 of the Act would apply only to 
terms such as rate of rent but not to stipula- 
tions about notice in relation to the termina- 
tion of tenancy, was accepted by the learned 
Judges. In arriving at their conclusion the 
learned Judges relied upon the view taken 
by the Division Bench of the Calcutta High 
Court in Dasarathi Kumar v. Sarat Chandra, 
AIR 1984 Cal 185 and the earlier Division 
Bench of the Madras High Court in Gnana- 
desikam v. Antony, AIR 1984 Mad 458 and 
Horwill, J. of the Madras High Court in un- 
reported decision in S. A. No. 2124/1945 
(Mad) etc. (cited supra) and observed thus: 


“There is thus ample authority in support 
of the position contended for by the appel- 
lants.” 


The decisions in Kelu v. A. Mamad Kutti, 1910 
Mad WN 794, Moosa Kutty v. Kovilakath 
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Thekke, AIR 1928 Mad 687 and Badal v. Ram 
Bharosa AIR 1938 All 649 relied upon 
by the contesting respondents therein were 
distinguished on facts. This decision (Kodali 
Bapayya v. Yadavalli Venkataratnam) of the 
Division Bench of the Madras High Court on 
the present aspect cannot strictly be termed 
to be obiter. The question decided by the 
learned Judges was one of the points raised 
and determined by the Courts below. It can- 
not be said that the question did not arise out 
of the judgment of the Court below. If the 
matter had been taken up to the Supreme 
Court and in case the finding of the learned 
Judges relating to the validity of the notice 
was reversed, the finding on this question 
would have been necessary to dispose of the 
rights of the parties in that case. Hence it 
cannot be said that the decision of the Divi- 
sion Bench of the Madras High Court on this 
aspect is only obiter and it did not arise out 
of the judgments of the Courts below. 


We may -add that a learned single Judge 
of this Court, in Rayavarapu Saraswati v. 
Uppalapati Peda Paparaju, (1967) 1 Andh WR 
801, has followed the decision of the Madras 
High Court in Kodali Bapayya v. Yadavalli 
Venkataratnam, AIR 1958 Mad 884. Therein 
it was: held thata stipulation in the original 
lease deed that the landlord, if so inclined, 
could take delivery of possession without a 
notice to quit at the expiration of the term 
would not be imported into the new tenancy 
created by holding over. 

18. We shall now turn to the deci- 
sions relied upon by Mr. T. Ramachandra 
Rao, the learned counsel appearing for the 
respondent-lessor. The earliest case is that 
of a Division Bench of the Madras High Court 
in Kelu v. A. Mamad Kutti, 1910 Mad WN 
794. Therein, the plaintiff appellant leased 
certain vacant land for one year under Ex. A 
dated 15th October 1905 on a monthly rent 
of Rs. 10/-. The tenant agreed to pay rent 
at the rate of Rs. 15/- per mensum if he 
would fall into arrears. ‘The lessee further 
agreed in Ex. A thus: 

“It is specifically agreed that this Stelam 
would not be given to none else besides sur- 
rendering same to you in case I do not re- 
quire it. It is agreed that if the improvements 
now existing, exist at the time of surrender, 
the then estimated value of those alone 
would be given and the same should be re- 
ceived.” 


Contrary to the agreement, the lessee had 
leased a portion of the land to defendants 2 
and 8. The lessor issued a notice to quit 
under Ex. B dated 5th July 1906 to 1st defen- 
dant even before the expiry of the term of 
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one year. As the lessee did not vacate the 
premises, the lessor instituted a suit on Febru- 
ary 22, 1907 for eviction of the defendants 1 
to 3 and for recovery of possession of the 
land and for rent. The suit was decreed. On 
appeal, the District Judge found that the 
notice issued under Ex. B on July 5, 1906 
was not proper and valid and therefore allow- 
ed the appeal. In the second appeal, the fol- 
lowing order was passed: 

“Seeing that in Exhibit A there is an ex- 
press provision to surrender on demand we 
think there is a contract to the contrary with- 
in the meaning of Section 106 of the Transfer 
of Property Act. The plea of waiver raised 
for the respondents was not taken in either of 
the Courts below. We therefore reverse the 
decree of the District Judge and restore the 
Decree of the District Munsif with costs. ..” 
That was not a case of tenant holding over 
by virtue of the provisions of Section 116 of 
the Act. In fact, a notice to quit was issued 
even prior to the expiry of the one year lease 
period. There was no stipulation that the 
lessee would surrender possession without 
notice after the expiry of the term of the lease. 
The suit was instituted for ejectment and 
for recovery of rent as the lessee, contrary to 
the agreement, had sub-leased a portion of 
the Jand to defendants 2 and 8. Hence this 
decision does not assist the respondent. 


19. In Moosa Kutty v. Kovilakath 
Thekke, AIR 1928 Mad 687 at 688, there was 
an oral lease for a term and one of the terms 
was that the leased land should be surrender- 
ed whenever required by the lessor. Without 
issuing a notice to quit, the lessee was sought 
to be ejected in a suit instituted by the lessor. 
The question that fell for decision was whe- 
ther notice to quit before the institution of 
the suit was necessary, The objection raised 
on behalf of the appellant-lessee that the 
cause of action to eject him arose on the 
notice to quit before the date of suit, was re- 
pelled by the learned judges thus: 


“It cannot be said that in all cases the 
cause of action to sue in ejectment arises only 
when the tenant becomes a wrong-doer by 
reason of his staying on after notice to quit is 
given. If a tenant is a yearly tenant or a ten- 


.ant-at-will, no doubt notice to quit could be 


necessary; but if according to the terms of 
the lease the tenant is not entitled to notice, 
it cannot be said that the cause of action 
does not arise till the period given in the 
notice to quit expires. S. 3 T. P. Act enacts 
how and in what cases a lease of immovable 
property determines.......” 


In that case, the finding of the lower court 
was that one of the terms of the -tenancy 
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was that the Paramba and Kuzhilkkur cham- 
hyama should be surrendered when required. 
Hence, the learned Judges, held that no notice 
to quit was necessary in order 
to enable the plaintiff to maintain a 
suit for ejectment. ‘That was not a case 
of a tenant holding over by virtue of section 
116 of the Act. It is only an authority for 
the proposition that where a tenancy was for 
a fixed period and it expired by efflux of time, 
there will be no need to give a notice to quit 
as contemplated by Section 106 of the Act. 
This case is not an authority for the proposi- 
tion that in the case of a tenant holding over, 
stipulation as to notice in the original lease 
would be imported into the new tenancy creat- 
ed under Section 116 of the Act. We may 
add that the learned Judges who decided 
Kodali Bapayya v. Yadavalli Venkata- 
ratnam, AIR 1953 Mad 884 also were of the 
same view. : 

20. The decision of a single Judge of 


the Allahabad High Court in Badal v. Ram 
Bharosa, AIR 1938 Al] 649 is not directly 


on point. The question that fell for decision ~ 


was as to when tenancy must be deemed to 
have commenced under Section 116 of the 


. - Act. In view of the fact that the original 


“tenancy commenced on October 24, the ten- 
ancy created under Section 116 by the tenant 
holding over was held to have commenced 
on 24th October, Hence, that case is distin- 
guishable. 


21. The decision of a Division Bench 
of the Madras High Court in Arunachala 
Naicker v. Ghulam Mahmood Saheb, AIR 
1951 Mad 408 is an authority for the proposi- 
tion that the Court must construe the contract 
governing the question of quit notice in a 
reasonable way. to ascertain what the parties 
(lessor and lessee) intended by way of notice 
‘and it must not attempt to read into the 


agreement some term that would have to be. 


implied only if there were no agreement at 
all. Therein, a small plot of land was leased 
under lease deed Ex. P-1 dated August 4, 


1917 for a period of 2 years on a rent of . 


Rs. 2/- per month. One of the material terms 
of the lease was: 


“Besides this. if you, after the expiry of 
the said stipulated period send me a notice 
giving one month’s time I shall vacate the said 
land and deliver to. you possession thereof”. 

The lessee continued in possession even after 
the expiry of the term of the lease. He 
extended the area of cultivation. After the 
death of the lessor in 1982. the legal repre- 
‘sentatives of the. lessor demanded increased 
rent. The lessee agreed for enhancement of 
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rent to Rs. 36/- per annum, and later to 
Rs. 48/- and eventually, as time went on, to 
Rs. 100/- at the time of the suit.: Notices 
were sent in July 1987 to the lessee to quit 
the land but the lessee was unwilling to 
vacate the same. The lessee resisted the suit 
filed in the year 1945 for eiectment, on the 
ground that he was entitled to 6 months 
notice as the land was leased for agricultural 
purposes, and the period of notice should ex- 
pire with the year of the tenancy. The suit 
was decreed. The appeal by the lessee be- 
fore a learned single judge of the High. Court 
was not successful. In the Letters Patent Ap- 
peal, the same points were canvassed before 
the Division Bench. Horwill, J., speaking 
for the Court. observed, (at pages 408 and 
409) thus:— 


“It seems to us that when there is a con- 
tract governing the question of notice, we 
must read that contract in a reasonable way 
to ascertain what the parties intended by way 
of notice and not to try to read into the con- 
tract some term that.would have to be impli- 
ed only if there were no contract. It seems 
to us reasonable to conclude from the passage 
set out in the opening para that not merely 
did the parties intend that the period of notice 
should be one month, but also that the one 
month’s notice should be given at any time.” 


On a consideration of the pleadings and the 
correspondence, the scope and meaning of 
the term of the original lease pertaining to 
the quit notice was interpreted by the learn- 
ed Judges as amounting to an agreement to 
deliver possession of the land to the lessor 
after one month’s notice by the lessor. This 
decision is not, in our considered opinion, an 
authority for the general proposition that a 
term of the original lease relating to the notice 
to quit would be imported to the new lease 
created under Section 116 of the Act, but. on 
the construction of that particular clause or 
term with the aid of the pleadings and the 
correspondence between the parties, the learn- 
ed Judges came to the conclusion that the 
parties intended that the legal relationship 
should be governed by the terms of the ori- 
ginal contract.: This may be noticed from the 
following passage in the judgment: 


“There is a great deal to be said for the 
appellant’s contention that fresh contracts 
were entered into from time to time...... The 
pleadings and the correspondence between 
the parties lead to the conclusion that the 
only discussion entered into between the par- 
ties from time to time was with regard to 
the amount of rent to be paid and that other- 
wise they intended that the legal relationship 
should be governed by the terms of the ori- 
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ginal contract. xxx xxx x If, except, as to 
rent, the parties intended to be governed by 
the original contract. then it would follow 
that only one month’s notice was necessary 
and that the lessor could give that month’s 
notice at any time he chose.” . 


22. We shall now advert to the deci- 
sion of the Supreme Court in Manujendra 
Dutt v. P. P. Roy Chowdhury, (1967) 1 Andh 
WR 81 = (AIR 1967 SC 1419). Therein, the 
appellant took certain land under a registered 
lease dated December, 4 1934 from the Bho- 
wanipure Wards Estate for a fixed term of 10 
years at a monthly rent of Rs. 47-0-3 ps. The 
tenant had option to renew provided he offered 
the maximum rent which others might offer 
on the expiry of the `said term. 
Clause 7 of the lease deed required 
the lessee to restore to the lessors the land 
demised, on the termination or determination 
of the lease. after removing the structures 
with drains, privies, watertaps, etc., leaving 
the land in the same state as it was at the 
time of the lease. It also required the lessee 
to sell the same to the lessors if they so de- 
sired. Cl. 7 further provided as follows:— 


“Provided always and it is hereby agreed 
and declared that if it be required that the 
lessee should vacate the said premises at the 
end of the said term of 10 years the lessee 
will be served with a 6 months’ notice ending 
with the expiry of the said term and it is fur- 
ther agreed that if the lessee is permitted to 
hold over the land after the expiry of the said 
term of 10 years the lessee will be allowed 
a six months’ notice to quit and vacate the 
said premises.” 


Before the expiry of the term of the lease, 
the lessee expressed his desire to ex- 
ercise his option of renewal.’ But, however, 
the parties could not agree with regard to the 
enhanced rate of rent payable thereafter. The 
demand made by the lessor to vacate the pre- 
mises was not acceded to by the lessee. The 
lessor thereupon instituted a suit before the 
Sub-Court, Alipore for ejectment and for 
mesne profits on the ground that the lessee 
was a trespasser after the expiry of the lease 
period. The suit was resisted on the ground 
that the lessee had lawfully exercised his op- 
tion of renewal, that the lessor had accepted 
the rent as agreed under the said lease even 
after the expiry of the term and therefore he 
was a tenant holding over and that he was 
also entitled to the protection of Calcutta 
Thika Tenancy Act, 1949 which came into 
force and hence, the suit was not maintainable. 
In view of the provisions of the Calcutta 
Thika Tenancy Act, the Thika Controller was 
competent to decide the dispute under Section 
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29. - The suit was transferred to the Fourth 
Court of the Munsiff at Alipore who was the 
Thika Controller under that Act. But, how- 
ever, Section 29 was subsequently deleted. 
Therefore, the question arose whether the 
Thika Controller, after the deletion of Section 
29, had jurisdiction to decide the suit. The 
Thika Controller finally passed an order evict- 
ing the tenant. On an application under Arti- 
cle 227 of the Constitution of India, the High 
Court agreed with the decision of the Thika 
Controller. In the appeal before the Supreme 
Court, it was held that the Thika Controller, 
in spite of the deletion of Section 29, had 
still the jurisdiction to proceed with the suit 
transferred to him, On the question regard- 
ing the requirement of six months’ notice as 
provided for in the lease deed, the Supreme 
Court held that the appellant-tenant was en- 


` titled to six months’ notice as required by the 


proviso to clause 7 of the lease deed and as 
no such notice was issued by the plaintiff- 
lessor, the suit for eviction could not succeed. 
The learned Judge, Shelat, J., who spoke for 
the Court, ruled (at p. 65) (of Andh WR) = 
(at p. 1422 of ATR) thus:— 


“It is well settled that statutory tenancy 
normally arises when a tenant under a lease 
holds over, that is he remains in possession 
after the expiry or determination of the con- 
tractual tenancy. A statutory tenancy there- 
fore comes into existence when a contractual 
tenant retains possession after the contract has 
been determined. The right to hold over, that 
is, the right of irremovability, thus is a right 
which comes into existence after the expira- > 
tion of the lease and unti] the lease is ter- 
minated or expires by efflux of time the tenant 
need not seek protection under the Rent Act. 
For, he is protected by his lease in breach of 
which he cannot be evicted.” 


The learned Judges held that notice under 
Section 106 of the Act was essential to bring 
to an end the relationship of landlord and 
tenant and unless such relationship was valid- 
ly terminated by a valid notice under Sec- 
tion 106 of the Act, the tenant could not be 
evicted. The contention of the landlord that 


‘the Calcutta Thika Tenancy Act conferred ad- 


ditiona] rights on him was repelled. But on 
the contrary, it was held that that Act like 
other Rent Acts had imposed further restric- 
tions.on the right of the landlord to evict his 
tenant under the general law or under the 
contract of lease, The contention of the res- 
pondents’ counsel that since the period of lease 
expired, the lessee, in the absence of any such 
renewal, was. bound to hand over vacant 
possession to the respondents as provided by 
clause 7 of the lease deed, and that the ap- 
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pellant was a trespasser and therefore there 
was no question of any notice required to be 
given to him, was repelled by the Supreme 
Court holding that such construction would 
be contrary to the express language of the 
proviso to clause 7 of the lease. The Supreme 
Court while considering clause 7 of the lease 
deed, observed at page 66 (of Andh WR) = 
(at p. 1423 of ATR) thus:— 

he eos clause 7 requires that on the 
determination of the lease by efflux of time 
or earlier termination the lessee has to hand 
over vacant possession of the land in its ori- 
ginal position after removing the structures 
constructed thereon by him. If the structures 
are not so removed the lessee has to sell them 
to the lessor at a valuation to be fixed by the 
lessor's Engineer. What would happen in.a 
case where the tenant is not informed and 
dose not know whether his lease which is for 
a fixed term would be extended by a renewal 
or otherwise? If there is no provision for an 


option to renew and the landlord does not: 


extend the term, he had, of: course, to vacate 
on the expiry of the term. But where the 
lease provides for an option and the tenant 
exercises the option it is but fair and equit- 
able that he must know m good time whether 
the lessor agreas to the renewal or not. It is 
to provide against contingency where the 
lessee would have to quit without a fair op- 
portunity to dispose of the structures he has 
put up that the proviso was added in clause 
7 of the lease and that proviso lays down the 
condition of six months’ notice ending with 
the expiry of the term clearly to enable the 
lessee to remove the structures, if need be, if 
the lease was not renewed or extended. The 
object of inserting such a condition being 
clear as aforesaid it would not be right to 
construe clause 7 and its proviso in the manner 
suggested by the respondents.” 


23. This decision is distinguishable 
on facts. The proviso to clause 7 of the 
lease deed itself provided that six months’ 
notice should be given if the tenant held 
over after the expiry of the period of 10 
years lease. Hence, there was admittedly a 
contract to the contrary even with regard to 
the tenancy created under Section 116 of the 
Act by the tenant holding over. 


24, We shall now consider the deci- 
sion of the Madras High Court in G. M. All 
v. M. Rosari Ammal, (1971) 1 Mad LJ 156 
which supports the plea advanced by the res- 
pondent. In that case, the petitioner took on 
lease under a tenancy agreement Ex. P-1 dated 
November 24, 1954, premises No. 100, 
Broadway, Madras on rent and was let into 
possession thereof. It was agreed that the 
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tenancy should be in accordance with the 
English calendar month and -the premises 
should be used only for the own use of the 
lessee and it should not be sub-let or assign- 
ed. Clause 6 of the agreement reads thus:— 


“The lessee agrees to take on lease the 
premises for a period of one year commencing 
from Ist December 1954 and is terminable on 
a month's notice on either side on the expiry 
of this lease.” 


25. Even after the period of the ten- 
ancy, the lessee was holding over as a month 
to month tenant for several years. . A notice 
to quit was issued on July 8, 1965 terminating 
the tenancy with the end of July, 1965. 
Though 15 days’ notice as contemplated by 
Section 106 of the Act was issued terminating 
the tenancy with the end of July 1965, the 
lessee claimed that he was entitled to one 
month’s notice as required by clause 6 of the 
agreement which was pleaded to be an agree- 
ment contrary to the provisions of Section 106 
of the Act. The learned Judge, relying upon 
the decisions in Kelu v. A. Mamad Kutti 1910 
Mad WN 794; Moosa Kutty v. Kovilakath 
Thekke, AIR 1928 Mad 687, Arunachala 
Naicker v. Ghulam Mahmood Saheb, AIR 
1951 Mad 408; Kai Khushroo Bezonjee Capa- 
dia v. Bai Jerbai Hirjibhoy Warden, AIR 1949 
FC 124 and Manujendra Dutt v. P. P. Roy 
Choudhury, (1967) 1 Andh WR 61 = (AIR 
1967 SC 1419) (cited supra) held that clause 
6 of the agreement would be imported into 
the tenancy created under Section 116 of the 
Act by the tenant holding over and, threfore, 
there was an agreement to terminate the ten- 
ancy on one month’s notice contrary to 15 
days’ notice as contemplated by Section 106 
of. the Act and allowed the claim of the lessee. 
He also relied upon two English decisions in 
Digby v. Atkinson, (1815) 4 Camp. 275, 278 
and Hyatt v. Griffiths (1851) 17 QB 505 
to hold that the terms of the original lease 
were imported into the fresh tenancy created 
by law under Section 116 of the Act unless 
there was evidence to the contrary. The de- 
cision of the Division Bench of the Madras 
High Court:in Kodali Bapayya v. Yadavalli 
Venkataratnam, AIR 1953 Mad 884 on this 
aspect was not followed as it was considered 
to be obiter. With great respect to the learn- 
ed Judge, Ramaprasada Rao, J. we are unable 
to persuade ourselves to accept his view. The 
decisions of the English Courts are not mate- 
ria] and relevant for the purpose of constru- _ 
ing statutory provisions of Sections 106 and 
116 of the Act. As observed by Meclean, 
C. J. in Troylikya Nath Roy v. Sarat Chandra 
Banerjee, (1905) ILR 82 Cal 128, it is “im 
material to consider what the English law 
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may be on the subject. We have to consider 
what the law in India, is. That law has been 
codified and is to be found in Section 116 
of the Transfer of Property Act.” The passage 
at page 762 from Mulla’s Transfer of Property 
Act (Fifth-Edition) which was relied upon by 
the learned Judge, only relates to English 
Law. It reads: 


“If there is no agreement fixing the terms 
of the new lease the implied tenancy is in 
English law subject to such of the terms of 
the old lease as are applicable to a yearly or 
monthly tenancy.” 

The learned Judge’s view that there was no 
new contract of tenancy created under Sec- 
tion 116 of the Act was contrary to the deci- 
sion of the Federal Court in Kai Khushroo 
Bezonjee Capadia v. Bai Jerbai Hirjibhoy 
Warden, AIR 1949 FC 124 which was been 
approved by the Supreme Court in Bhawanji 
v, Himatlal, AIR 1972 SC 819. The learned 
Judge was also not correct in thinking that 
‘the matter is now settled beyond controversy 
by the Supreme Court in Manujendra Dutt 
v. P. P. Roy Chowdhury, (1967) 1 Andh WR 
61 = (AIR 1967 SC 419). , We have already 
referred to that decision of the Supreme Court 
where the result of the case depended upon 
the construction of the proviso to clause 7 
of the original lease deed which specifically 


provided a stipulation relating’ to quit notice ’ 


applicable to the tenancy created under Sec- 
tion 116 of the Act by the tenant holding 
over. We are, therefore, of the view that 
the decision of the learned single Judge of 
the Madras High Court in G. M. Ali v. M. 
Rosary Amma] (1971) 1 Mad LJ 156 is not 
correct. 


26. From the foregoing discussions, 
the following results emerge: Section 106 of 
the Transfer of Property Act provides for 
the duration of leases of immovable property 
and the quit notice depending upon the pur- 
pose for which the property was leased. If 
the property was leased for agricultural or 
manufacturing purposes, the lease must be 
deemed to be one from year to year termin- 
able by six months’ notice expiring with the 
end of the year of tenancy. In other cases the 
lease shall be deemed to be one from month to 
month terminable by 15 days’ notice expiring 


with the end of a month of the tenancy. The’ 


aforesaid duration of lease and the length 
of quit notice would govern the rights of the 
parties by virtue of the statute, only in the 
absence of a contract or local law or usage to 
the contrary. The parties would be entitled 
to agree. to any other duration with regard 
to the lease and any other length of quit 
notice, In the-case. of a contract to the cont- 


Metal Press Works, Calcutta v. G. M. Cotton Press Co. . [Prs. 25-28] A.P. 219 


rary, the provisions of Section 106 of the Act 
do not come into play and the parties will be 
governed by the terms of the contract. 


27. Mere holding over by the lessee 
after the termination of the lease period does 
not create a tenancy of any kind. Under the 
Common Law, he may be a tenant on suffer- 
ance. But, however, where a tenant remains 
in possession of the immovable property leas- 
ed, even after the expiry of the term 
of the lease and the lessor accepts 
the rent from him or otherwise as- 
sents to his continuing in possession, 
he would become, by virtue of the provisions 
of Section 116 of the Act, a tenant holding 
over. The tenancy created by the tenant 
holding over is a new tenancy. It is a statu- 
tory tenancy which entitles the tenant to re- 
tain his possession after the expiry or deter- 
mination of the contractual tenancy. The right 
to hold over, is a right to irremovability and]. 
comes into existence after the expiration of 
lease and continues till such lease is terminat- 
ed or determined. The tenancy by holding 
over is not a tenancy which comes into exi- 
stence on the volition of one of the parties. 
In order to bring or create a new tenancy 
into existence, there must be a bilateral act. 
The principle underlying Section 116 is impli- 
ed contract and the test of renewal is the con- 
sensus between the lessor and the lessee but 
not an option exercisable by either of the 
parties. It is the assent of the landlord for 
the tenant’s continuing in possession, but not 
the acceptance of rent by itself, after the 
expiry of the term of lease that is the founda- 
tion for the new tenancy. The assent of the 





. landlord is based on the acceptance of rent 


as such. The acceptance of rent as such by 
the landlord is considered to be a clear re- 
cognition of the tenancy right asserted by the 
lessee who offers the rent. But the mere 
tender of rent by the tenant without its ac- 
ceptance on the part of the landlord would 
not, in any way, create the statutory tenancy 
by holding over. That apart, the animus of 
the tenant in tendering the rent also is mate- 
rial. Where the tenant tendered the rent as 
rent payable under the Rent Acts like Bom- 
bay Rent Act, Calcutta Thika Tenancy Act, 
etc., which create statutory tenancy, the ac- 
ceptance of rent in such circumstances by the 
landlord does not create a tenancy by holding 
over, as the landlord has no other option but 
to accept the same because he cannot evict 
the tenant even after the expiration of the 
lease period as his right to remain in posses- 
sion is created by virtue of the Rent Act. 


28. The expression “agreement to the 
contrary” used. in Section 116 is referable. to 
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the terms of the tenancy created by the ten- 
ant holding over but not to terms of the 
original lease. In the absence of any such 
agreement to the contrary, the statutory ten- 
ancy created under Section 116 has to be 
invariably determined in accordance with the 
provisions of Section 106. The parties are 
at liberty to agree with regard to the terms of 
the statutory tenancy such as the duration of 
the lease, the nature and character of the 
lease and the length of quit notice. Such 
agreement may be entered into betweeu 
the parties either at the time of the original 
lease or at the time when the new tenancy 
by holding over is created. It may be oral 
or in writing. Where there is a specific -st- 
pulation in the original lease that a quit notice 
of a particular nature must be issued to deter- 
mine the new lease created under Section 116 
of the Act by the tenant holding over, such 
stipulation would be an “agreement to the 
contrary” within the meaning of Section 116 
of the Act and would govern the rights of 
the parties relating to the issuance of notice 
determining the statutory tenancy. 


The real difficulty arises when there is 
no such specific stipulation in the original 
lease. In the new statutory tenancy created 
by the tenant holding over, some or many of 
the terms of the original lease such as quan- 
tum of rent, mode of its payment, access to 
the leased property, rights of the parties to 
the new additions, if made, etc. might be con- 
tinued by implication when there is no agree- 
ment to the contrary. But, however, all the 
terms of the original lease cannot be consider- 
ed to be the terms of the tenancy by hold- 
ing over. The true test is whether a particu- 
lar term or stipulation can really be deemed 
o be one of the terms or stipulations which 
constituted the transaction of the new lease 
created under Section 116. The onus to 
prove that a particular term of, or stipulation 
in, the old lease formed part of the terms of 
or stipulation, of the new lease, is on the 
party who sets up such plea. Where the ori- 
ginal lease deed is silent with regard to the 
issuance of quit notice to determine the new 
tenancy, the intention of the parties which 
can be gathered from the correspondence be- 
tween and the conduct of the parties, would 
be material. The term regarding collateral 
security and a stipulation to quit without 
notice as required by Section 106 of the Act, 
which are found in the original lease, would 
not be imported into the statutory new lease, 
created under Section 116 of the Act. 








29. We may now briefly refer to the 
material terms of the original lease deed 
Ex. A-2, Though the lease was only for a 
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period of two years from 14-7-41 on payment 
of a rent of Rs. 1450/- per year payable in 
4 equal instalments, it specifically reserves 
a-right to the lessee to renew the same for a 
further period of two years on the same terms. 
Ex A-2 contains the following term or clause 


. pertaining to the termination of the tenancy 


and delivery of possession 


“The lessee shall stop all work and the 
working at a factory, the premises, machinery, 
plants, fixtures, tools, etc. more fully describ- 
ed in the schedule hereunder written, imme- 
diately after the expiry of. the period describ- 
ed or on the termination of the lease as herein 
provided after, and without requiring any 
notice from the lessor company, the lessee 
shal] then give possession of all the scheduled 
property to the lessor in complete and good 
working order.......... “ 


The lessee, therefore, was bound to deliver 
possession of all the scheduled property to 
the lessor in complete and good working order 
immediately after the expiry of the period of 
lease or on the termination of the lease. The 
two years period of lease expired on 14-7-1948 
but the lessee exercised his right to renew 
the lease for a further period of two years, 
The lessee had to give possession of the sche- 
duled property to the lessor in complete and 
working order immediately after 14-7-1945 
if there was no statutory tenancy created by 
the tenant holding over under Section 116 of 
the Act. Admittedly, the lessee continued to 
work the factory for a number of years there- 
after on payment of rent to the lessor who 
accepted the same without any reservation. 
Hence, the lessee is undoubtedly a tenant by 
holding over on the application of the provi- 
sions of Section 116- of the Act. There is 
admittedly no agreement entered into be- 
tween the parties at the time-of the creation of 
the tenancy under Section 116 of the Act 
with regard to the termination of the new 
lease. The aforesaid clause or stipulation 
requiring the lessee to hand over possession 
of the property without requiring any notice 
from the lessor company to quit would ap- 
ply only to the original lease period which 
ended with 14-7-1943 and to the renewed 
period of lease, which ended with 14-7-1945. 
On a careful reading of the language of the 
stipulation relating to the suit notice, we are 
of the considered view that there is no stipu- 
lation applicable to the termination of the new 
lease created by the tenant holding over. The 
aforesaid term relating to the determination 
of the tenancy in the original lease deed can- 
not be imported into the statutory tenancy 
created under Section 116 of the Act unless it 
was intended by the parties. 
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There is no evidence to establish that the 
parties have specifically agreed to have this 
stipulation or clause or term applicable to the 
termination of the statutory tenancy. That 
apart, the fact that the lessor company had 
issued a registered notice to quit as evidenc- 
ed by Ex. A-l indicates that there was no 
agreement to the contrary for the determina- 
tion of the statutory tenancy except in accord- 
ance with the provisions of Section 116 read 
with Section 106 of the Act. The 
lessor company was conscious of the 
fact that the statutory tenancy created by the 
tenant holding over can only be terminated 
by the issuance ofa notice and that was the 
reason for the issuance of Ex. A-1. We may 


add that Ex. A-1 reveals that 6 months’ time ' 


was originally granted to the-lessee for vacat- 
ing the premises but subsequently, the words 
‘6 months’ were scored out and the words ‘15 
days’ written with pen. Irrespective of the fact 
whether it was 6 months or 15 days, no notice 
to quit need be given if what the lessor com- 
pany now sought to contend were really 
agreed upon or intended between the parties. 


30. The other contingency for the 
attraction of the clause dispensing with ‘quit 
notice is the “termination of the lease” as here- 
in provided after. The lessee was given an 
option in the subsequent clause to terminate 
the lease at any time before the expiry of the 
period of lease by issuing a written notice to. 
the lessor company in case of acts of God or 
State or if the scheduled property becomes 
incapable of being used as a factory for the 
manufacture of tins etc., and give possession 
of the property to the lessor company without 
any notice. Hence, the lessee had to give 
possession of the leased property to the lessor 
immediately after the termination of the lease 
period without requiring any notice from the 
lessor company to quit. Where the lease has 
been terminated or determined either as 
agreed upon or in accordance with law, the 
lessee, no doubt, had to give possession of 
all the scheduled property to the lessor in 
complete and good working order without re- 
quiring any further. notice to auit from the 
lessor company. 


31. In the present case, the statutory 
lease has not been determined in accordance 
with law. It can be terminated or determin- 
ed only by the issuance of a 6 months’ notice 
to quit by the lessor company as required by 
Section 106 of the Act. The stipulation in 
the original lease relating to quit notice is 
also not absolute. It provides for payment of 
certain damages if the lessee fails to deliver 
possession of the premises on the expiration 
of the period of lease. The intendment of 


Metal Press Works, Calcutta v. G. M. 


Cotton Press Co. ([Prs. 29-82] A.P. 221 


the parties as can be seen from a reasonable 
and fair construction of the several terms of 
the original lease deed and the purpose for 
which the property was leased and the con- 
-duct of the parties, was not to deliver posses- 
sion of the property within 15 days after 
notice, but the lessee requires really some 
reasonable time to satisfy the terms of the 
contract so as to deliver possession of the 
scheduled property to the lessor company in 
complete and good working order. Judged 
from any angle, we find that the plaintif- 
lessor cannot successfully eject the defendant- 
lessee herein without determining the 
tenancy created under Section 116 of the Act 
by issuing a 6 months’ quit notice as contem- 
plated by Section 106 of the Act in view of 
the admitted fact that the property was leas- 
ed to the appellant for a manufacturing pur- 
pose. For all the reasons stated, our answer 
to question No. 1 is in the affirmative and in 
favour of the appellant. s 


82. We shall now turn to the second 
question whether the appellant-lessee has 
waived its right to question the validity of 
the quit notice Ex. A-1 terminating the ten- 
ancy. Before examining the facts of the case, 
it is necessary to briefly refer to the concept 
and content of ‘waiver’. As observed by the 
Supreme Court in Associated Hotels of India 
v. Ranjit Singh, ATR 1968 SC 988 at 987: 

“A waiver is an intentional relinquish- 
ment of a known right. There can be no 
waiver unless the person against whom the 
waiver is claimed had full knowledge of his 
rights and of facts enabling him to take ef- 
fectua] action for the enforcement of such 
rights,” 

There is no estoppel by waiver. Waiver is 










existence of a fact has been made by a party 
or his authorised agent to another party 
some one on his behalf, with the object or 
intention, that the other party should act upon 
the faith of the statement and the other party 
does act upon the faith of the statement 
Where an agent with authority to make an 


by the Judicial Committee in Dawson Bank 
Ltd. v. N. M.. K. K. (Japan Cotton Trading 
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Co.) AIR 1985 PC 79 at 82. As ruled by 
Lord Russell of Killowen, speaking for the 
Privy Council. 

“The question of estoppel is governed 
by Section 115, Evidence Act...... Estoppel 
is not a cause of action. It may....assist a 
plaintiff in enforcing a cause of action by pre- 
venting a defendant from denying the exist- 
ence of some fact essential to establish the 
cause of action, or (to put it in another way) 
by preventing a defendant from asserting the 
existence of some fact the existence of which 
would destroy the cause of action. It is a 
rule of evidence which comes into operation 
if (a) a statement of the existence of a fact has 
been made by the defendant or an authorised 
agent of his to the plaintiff or some one on 
his behalf, (b) with the intention that the 
plaintiff should act upon the faith of the state- 
ment and (c) the plaintiff does act upon the 
faith of the statement. On the other hand, 
waiver is contractual, and may constitute a 
cause of action it is an agreement to release 
or not to assert a right. If an agent, with au- 
thority to make such an agreement on behalf 
of his principal agrees to waive his principal’s 
rights then (subject to any other question such 
as consideration) the principal will be bound, 
but, he will be bound by contract, not by es- 
toppel. There is no such thing as estoppel 
by waiver.” 

83. - As pointed out earlier, a lease of 
immovable property determines under Sec- 
tion 111 (b) of the Act either on the expira- 
tion of a notice to determine the lease, or to 
quit, or of intention to quit, the property leas- 
ed, issued by the lessor to the lessee or vice 
versa. Section 118 provides for waiver of 
notice to quit as required by clause (h) of 
Section 111. The requisite notice contemplat- 
ed by Section 111 (h) may be waived. But 


the waiver of notice to quit depends upon . 


the consent of both the contracting parties. 
It is not open to one of the parties to choose 
or elect to waive the notice to quit. This 
is manifested by the use of the . expression 
“with the express or implied consent of the 
person to whom it is given” found in Section 
113. The consent of the party to waive the 
issuance of notice to quit may be express or 
implied. The implied consent can be gather- 
ed by any act of the party showing an inten- 
tion to. treat the lease as subsisting. Where 
the lessor who had issued to the lessee a 
notice to quit the property leased, subse- 
quently accepts the rent tendered by the 
lesses it must be held that the notice to quit 
has been waived. Hence, waiver of notice to 
quit is not a umilateral act depending upon 
the choice or election of one of the parties but 
it is a. bilateral agreement.of both the. parties. 
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84, The foundation for the plea of 
waiver raised by the respondent-plaintiff is 
the failure or omission on the part of the 
defendant-lessee to reply to the quit notice 
Ex. A-1 dated 1-10-1966 giving 15 days’ time 
to vacate the premises and his raising the plea 
for the first time by way of amendment of the 
written statement on 29-7-1969 by which time 
the trial was over and the case was posted 
for arguments. Admittedly there is no waiver 
in express terms. The waiver is claimed to 
be an implied one on the facts referred to 
above, 


35. In view of our answer to ques- 
tion No. 1 the plaintiff-respondent cannot suc- 
eject the defendantlessee un- 
Jess it establishes that it has issued a valid 
quit notice giving six months’ time as contem- 
plated by Section 106 of the Act, or that the 
defendant has waived its right for the issu- ` 
ance of such quit notice. The onus of prov- 
ing that the defendant hag waived its right to 
a valid quit notice is on the plaintiff who as- 
serts the same. The validity or legality of a 
quit notice is not a mere technica] plea. The 
respondent, on appraisal of the materia] on re- 
cord, has to establish that there was a valid 
quit notice. 


Waiver being a conscious factor, it must 
be established that the -appellant, being fully 
conscious: of its right to waive has voluntarily 
given it up. The failure or omission on the 
part of the lessee to reply to the defective 
quit notice Ex. A-1 is not, in our considered 
opinion, a valid ground to constitute or infer) ` 
waiver on the part of the lessee. The lessee 
can as well ignore a defective or invalid 
notice. He is not estopped from pleading in 
court after the filing of the suit that no pro- 
per and valid notice was given. He is not only 
not estopped from raising such a plea but he is 
also under no duty to the plaintiff to point 
out this error. A party-defendant might, due 
to negligence or inadvertence, have failed to 
raise the plea of the defective notice at an 
earlier stage, but his negligence or omission 
in that regard cannot give rise to an estoppel 
unless there is statutory duty of care and 
obligation on him to send reply to the notice: 
See Vellayan v. Madras Province, AIR 1947) 
PC 197. Even otherwise, the omission on the 
part of the lessee to reply to the notice 
Ex. A-1 cannot form a basis for i 
waiver. 


36. The next ground urged is that 
this objection was taken at a very late stage, 
i. e., at the time of the arguments. The sub- 
mission of Mr. Ramachandra Rao that. the 
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defendant must be deemed to have waived its 
right to question the validity of the quit notice 
by its failure to raise the same in the original 
written statement, cannot be acceded to. The 
validity or legality of a quit notice is a ques- 
tion of law and, therefore it can be raised 
even at a late stage if no further determina- 
tion or investigation of facts is required. It 
is well settled that a new plea of law can 
be raised for the first time at a late stage if 
no investigation of facts is needed. The pre- 
liminary objection taken by the respondents 
before the Supreme Court in Badri Prasad v. 
Nagarmal, AIR 1959 SC 559 that the Cloth 
Association at Badhar was not a legal associa- 
tion, was overruled as the question was found 
to be a pure question of law and it did not 
require the investigation of any facts and 20 
persons formed the association in contraven- 
tion of Section 4 (2) of the Rewa State Com- 
panies Act 1985. It is apt in this context to 
refer to the decision of the Privy Council 
in Surajmull Nagoremull v. Triton Insurance 
Co, Ltd. AIR 1925 PC 83 wherein an omis- 
sion to mention Section 7 (1) of the Indian 
Stamp Act (II of 1899) in the judgments 
under appeal was sought to be raised as a 
bar. Lord Sumner said:— 


“The suggestion may be at once dis- 
missed that it is too late now to raise the sec- 
tion as an answer to the claim. No court can 
enforce as valid that which competent en- 
actments have declared shal] not be valid, nor 
is obedience to such an enactment a thing 
from which a court can be dispensed by the 
consent of the parties, or by a failure to 
plead or to argue the point at the outset.” 
See also Shiba Prasad Singh v. Sirish Chandra 
Nandi, AIR 1949 PC 297. The decision of 
the Supreme Court in J. C. Chatterjee v. S. 
K. Tandon, AIR 1972 SC 2526 at 2527 is an 
authority for the proposition that in spite of 
the failure to deny the plaint allegations as 
to termination of tenancy by a valid notice 
in a suit for ejectment of a tenant and the 
absence of any issue demanded thereon by 
the defendant the point as to termination of 
tenancy can be raised in second appeal and 
decided by the High Court without remand- 
ing the case as it is essentially one of law. 
This decision provides a complete answer for 
the objection raised by the plaintiff on this 
aspect. 


37. The decision of the Supreme 
Court in Gauri Shankar v. Hindustan Trust 
Ltd, AIR 1972 SC 209 relied upon by the 
respondent is distinguishable on facts. There- 
in, a suit for eviction was filed by the owner 
in the year 1959 and no plea was taken by 
the defendant-lessee that a valid notice to 
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terminate contractual tenancy had not been 
served and therefore the application for evic- 
tion was not maintainable. The plea relating 
to the absence of valid notice terminating the 
contractual tenancy which was raised after 
8 years, was permitted by amending the 
written statement. In those circumstances, it 
was held by the Supreme Court that by not 
raising that plea for nearly 8 years, a great 
deal of prejudice was caused to the appellant. 
This may be noticed from the following 
passage in the judgment at page 2005: 


“In our judgment the course the litigation 
between the parties had taken and the manner 
in which the plea was sought to be raised by 
an amendment after eight years of the institu- 
tion of the eviction petition and further the 
abandonment of any contention based on that 
plea before the Rent Control Tribunal were 
more than sufficient to persuade the court 
that any argument based on the absence of a 
valid notice should not have been allowed.” 
That case does not in any way assist the res- 
pondent herein, as there is no such long delay 
in raising the plea in the case on hand. 


38. It is fairly well-settled that a 
defective or invalid quit notice will not ter- 
minate the tenancy—be it contractual or statu- 
tory—unless it is accepted with defects by the 
party to whom it was issued. In Mangila] v. 
Sugan Chand, AIR 1965 SC 101 it was held 
that the provisions of Section 4 of the Madhya 
Pradesh Accommodation Control Act, 1955 are 
in addition to those of the Transfer of Pro- 
perty Act and the notice to quit as contem- 
plated by Section 106 of the Act “is essential 
for bringing to an end the relationship of 
landlord and tenant” and “unless the relation- 
ship is validly ` terminated the landlord does 
not get the right to obtain possession of the 
premises by evicting the tenant” and “Section 
106 of the Transfer of Property Act does not 
provide for the satisfaction of any additional 
requirements.” It is the service of the notice 
in the manner prescribed by Section 111 (h) 
read with Section 106 of the Act that deter- 
minates the tenancy. In other words, the ten- 
ancy stands determined on the expiration of 
the period of tenancy if the requisite notice 
is duly issued and served on the other party. 
As ruled by the Supreme Court in Calcutta 
Credit Corporation v. Happy Homes Lid., 
AIR 1968 SC 471 at 474: 


“Even if the party served with the 
notice does not assent thereto, the notice takes 
effect. If the notice is defective it does not 
operate to terminate the tenancy by force of 
the statute. But a tenancy is founded in con- 
tract, and it is always open to the parties 
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thereto to agree that the tenancy shall be 
determined otherwise than by notice served 
in manner provided by Section 106 of the 
Transfer of Property Act, or by a notice of a 
duration shorter than the period provided by 
the Act. If the parties so -agree, the tenancy 
will come to an end.” 

This decision is an authority for 
the proposition that a notice given as re- 
quired by Section 106 of the Act ope 
rates to terminate the tenancy irrespective 
of the assent of the party served with such 
notice and it is open to him to plead that the 
tenancy does not stand determined if a de- 
fective notice has been served on him. But, 
however, after the acceptance of the defective 
notice, the party serving such notice cannot 
contend that the notice served by him was 
defective and therefore the tenancy was not 
determined as the tenancy would come to an 
end when it was properly served. The party 
who has served a defective quit notice on the 
other party is precluded or estopped from 
contending that the tenancy was not deter- 
mined on account of the defect in the quit 
notice issued by him. The scope of section 
113 of the Act also is indicated in this deci- 
sion. The learned Judge, Shah J. (as he then 
was), who spoke for the court, observed thus: 


“Clearly Section 118 contemplates waiver 

of the notice by any act on the part of the 
person giving it, if such an act shows an in- 
tention to treat the lease as subsisting and the 
other party gives his consent—express or im- 
plied therefor...... Once a notice is served 
determining the tenancy or showing an in- 
tention to quit on the expiry of the period of 
the: notice the tenancy is at an end, unless 
with the consent of the other party to whom 
the notice is. given the tenancy is agreed to 
be treated as subsisting.” 
We may add that mere delay on the part of 
the appellant-defendant in raising the plea 
relating to the validity of the quit notice 
Ex. A-l does not ipso facto give rise to the 
plea of waiver but there must have been pre- 
judice caused to the plaintiffs by such delay 
in order that the defendant can be deemed to 
have waived his right to a notice. See Wasant 
Shripat Deshpande v. G. M. Khandekar, AIR 
1949 Nag 25 at 28 and Hirachand Himatlal 
v. Kashinath Thakurji, AIR 1942 Bom 339 at 
340. 


In the present case, there is no evidence 
on record to show that the defendant knew 
fully that he was giving up his right to raise 
this plea by his omission to plead in the 
original written statement. In fact, the prin- 
cipal contention raised before the trial Court 
by the defendant-tenant was “whether the 
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notice Ex. A-1 dated 1-10-1966 is valid and 
opeartive and whether it satisfied the require- 
ments of Section 106 of the Act?” (See para 
8 of the trial Court’s judgment). That apart, 
unless prejudice has been caused to the plain- 
tiff by the omission of the defendant in not 
raising this plea in the original written state- 
ment and by raising. the same by way of 
amendment at the time of arguments, the 
respondent cannot be permitted to raise suc- 
cessfully the plea of waiver. On the facts, 
we are of the firm view that no prejudice has 
been caused to the plaintiff by the belated 
amendment of the written statement per- 
mitting the defendant to raise the question 
relating to the validity of the quit notice. 
When asked by the Court, the learned coun- 
sel Mr. Ramachandra Rao was unable to show 
any prejudice that has been caused to the 
respondent-plaintiff by this belated plea and 
be only requested this Court to remand the 
case to the lower court on this account. We 
do not find any merit in this submission, as 
there is no justification for remanding the 
case, As pointed out earlier the inordinate 
delay of 8 years on the part of the defendant 
lessee in raising the plea of waiver and pro- 
tracted proceedings between the parties since 
several years which’ are found in the case of 
Gauri Shankar v. Hindustan Trust Ltd. AIR 
1972 SC 2091 are not found in the case on 
hand for us to hold that the plaintiff herein has 
been prejudiced. The plaintiff herein could 
have issued a valid notice giving 6 months’ 
time to the defendant-lessee and obtained pos- 
session of the suit premises thereafter. But 
instead, the plaintiff took 1 year, 7 months 
and 9 days for obtaining the appellate decree 
subsequent to the dismissal of the suit on the 
ground that the notice was defective. For 
these reasons, we hold that no prejudice to 
the plaintiff can be inferred in this case and 
therefore, the mere delay in raising the plea 
of want of a valid quit notice would not war- 
rant inference of waiver. 


39. We find one more substantial 
ground to reject the plea of waiver raised by 
the respondent. As pointed out earlier, the 
amendment for the written statement was al- 
lowed on June, 30, 1969 on payment of 
Rs. 80/- as costs to the respondent-plaintiff. 
The order of the trial court permitting the 
amendment of the written statement was, 
therefore, a conditional one. That order was 
allowed to become fina] as no revision was 
preferred. Nor has any objection been rais- 
ed by the respondents before. the Ist appel- 
late Court in this regard. The Ist appellate 
Court which allowed the appeal preferred by 
the plaintiff did not give any specific finding 
in his favour that the amendment was belat- 
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ed and it should not have been allowed. The 
conditional order passed by the trial: court 
granting the amendment of the written state- 
ment must be regarded as an entire whole 
giving a benefit in one respect to the plain- 
tiff and in another respect to the defendant. 
To put it differently, the benefit of costs to 
the plaintiff would not have been granted but 
for the corresponding benefit of amending the 
written statement as at a late stage to the 
defendant. The acceptance of costs in a con- 
ditional order would bar or prevent such party 
from questioning the jurisdiction or validity 
of the order granting amendment. In the 
circumstances, it must be held that the res- 
. pondent-plaintiff was satisfied with the con- 
ditional order and, therefore, it must be deem- 
ed to have accepted the same and it is not 
open to it to challenge the same in this court. 
We, therefore, hold that the awarding of costs 
to the plaintiff is, in fact and substance, a 

art of the entire order and the plaintiff who 
accepted a part of the same relating to award 
of costs is barred from attacking the rest of 
the order pertaining to the amendment of the 
original written statement which is against 


40. This view of ours gains support 
from decided cases. The earliest authority on 
this aspect is the decision of Queen’s Bench 
Division in King v. Simmonds (1845) 7 QB 
289. Therein, it was held that where a party 
accepts costs awarded under an order of 
Court, he cannot subsequently object to the 
validity or justification of that order as, but 


for such conditional] order, no costs were pay- 


able at that time. See also Tinkler v. Hilder, 
(1849) 4 Ex. 187. In Prayag Dossjee v. Ven- 
kata Perumal, AIR 1983 Mad 410 at 411, Pan- 
dalai J. observed: 

Peaster in every particular case it must 
be ascertained whether the costs or other 
benefit accepted by a party is in fact and sub- 
stance a part of the entire order of which 
after accepting the part favourable to him, a 
party puts it beyond his power to attack the 
rest. 


sie diate z....[t is sufficient if by . their 
nature or intention the Court regarded them 
as an entire whole, giving a benefit in one 
respect to one party and in another 
to his opponent, in other words such, 
that the benefit to one would not have been 
granted but for the corresponding benefit 
‘granted to the other...... I am of opinion 
that the Judge would not have granted the 
costs unless he allowed the amendment and 
therefore the order comes within the rule.” 
The objection that the advocate has no right 
to receive the costs awarded by the court 
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- was allowed to become final or 
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without the authority of the party and his 
act would not bind the party was. repelled by 
saying that: 


“The advocate in the ordinary course of 
his employment has undoubted authority to 
receive costs paid by the other side. The fact 
if it is a fact, that the advocate did not rea- 
lise the consequence of his acceptance of the 
money, cannot prevent the legal consequences 
which courts draw from such an act.” 

The aforesaid ruling would answer the objec- 
tion of Mr. Ramachandra Rao that there is 
no evidence to show that his client has ac- 
cepted ‘the costs deposited in the lower Court 
and the acceptance of costs by the counsel 
without specific authorisation from the party 
in that regard would not bind the party. We 
entirely agree with the learned Judge, Panda- 


. lai, J. that the party who accepts either direct- 


ly or through his counsel the costs awarded 
in a conditional order, is precluded or barred 
from attacking the validity of the portion o 
the order with which he is aggrieved. Th 
principle of approbate and reprobate would 
apply. The decision of a Division Bench of 
the Patna High Court in Ramcharan v. Cus- 
todian, Evacuee Property, AIR 1964 Pat 275 
at 277 is also to the same effect. Therein 
amendments to the written statements were 
allowed by the trial court some years after 
the original written statements were filed and 
the plaintiff withdrew the costs that were 
awarded as a condition precedent for the 
amendments. It was ruled that “the plaintiffs 
cannot now raise any objection against the 
amendments as they accepted the cost allow- 
ed by the Court in that respect.” In support 
of their view, their Lordships of the Patna 
High Court relied on the decision of the same 


- High Court in M. Kapura Kuer v. Narain Singh, 


AIR 1949 Pat 491 wherein it was held that 
the party having accepted the amount of costs 
awarded to her as a condition precedent to 
the restoration of an application under Order 
9 Rule 13 C. P. C. was estopped from chal- 
lenging the validity or propriety of that order. 
The amount of costs awarded is not material. 
It is the awarding of costs which were ac- 
cepted or deemed to have been accepted by 
the party to whom they were awarded that 
is material when once the conditional order 
the costs 
awarded have been accepted by the party to 
whom they have been awarded or by his coun- 
sel, it must be deemed that the order allow- 
ing the amendment was accepted to be within 
the jurisdiction of the Court. 


4l. We may add that the respondent 


. cannot succeed unless it is established that 


the defendant was-:fully conscious from -the 
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beginning of the fact that a valid quit notice 
as contemplated by Section 106 of the Act 
was necessary in spite of the stipulation in 


the original agreement with regard to the 


dispensation of such notice. From the facts 
of the case, it admits of no doubt’ that the 
law on the subject is not settled. The defen- 
dant might have been under a wrong impres- 
sion that no such notice was needed. In any 
event we are inclined to agree with Mr. N. 
Bapiraju that the defendant and its counsel 
might, in all probability, have thought it 
doubtful whether such notice was necessary. 
However, on a close reading of the facts and 
circumstances, we are of opinion that there 
was no intentional or conscious omission on 
the part of the defendant to raise the point 
relating to the validity of the quit notice in 
the original written statement or to reply ‘to 
Ex. A-1. 


42, We shall now turn to the dect- 
sions relied upon by Mr. Ramachandra Rao 
in support of his plea that the defendant has 
waived the requirement of a valid notice 
under Section 106 of the Act.. The decisions 
in Komaraswami v. Venkataramana Rao, AIR 
1956 Mad 105 and State v. Muniyappa, AIR 
1956 Mad 679 relied upon by him are dis- 
tinguishable on facts. In _Komaraswami’s 
case, the question that fell for consideration 
was whether an Election Commissioner ap- 
pointed to enquire into an election petition 
to set aside an election to a District Munici- 
pality, has jurisdiction toamend the petition 
by adding another ground after the time for 
presenting the election petition has elapsed. 
The learned Judge, Rajagopalan J. took the 
view that: the Election Commissioner is not 
competent to order the amendment. On ap- 
peal, the Bench agreed with the learned Judge 
and dismissed the writ appeal holding that 
it was not necessary to add altogether a new 
ground attacking the validity of the election. 
The objection raised by the appellant’s coun- 
sel that the respondents were precluded from 
disputing the correctness of the order of 
amendment on the ground that costs ordered 
by the Election Commissioner had been with- 
drawn, was rejected on the ground that it 
was not a conditional order as in the case of 
Prayag Dossjee v. Venkata Perumal, AIR 
19383 Mad 410. Even in the present case, 
the respondent could have preferred a revi- 
sion against the order of the trial court amend- 
ing the written statement if it so desired. The 
decision of Bahseer Ahmed Sayyad, J. in State 
v. Muniyappa, AIR 1956 Mad 679 is distin- 
guishable on facts. Therein, the correctness 
of the very order of amendment was ques- 


tioned in a’ revision petition. Hence,- there 


R. A. Narasinga Rao v. Chundurn Sarada 


ALR 


ae merit in this submission of the respon- 
t 

43. For all the reasons stated, we are 
unable to agree with the learned Single Judge, 
that prejudice has been caused on account of 
the delay in raising the plea in the written 
statement and, in the circumstances the appel- 
lant must be deemed to have waived its rights 
to take this plea and we set aside that find- 
ing. Question No. 2 is answered in the 
negative and in favour of the appellant. 

44. This brings us to examine whe- 
ther the defective notice can be considered 
to have become valid by efflux of time. We 
are unable to agree with the respondent that 
as 6 months’ time contemplated by Section 
106 of the Act had elapsed several years ago 
and the defendant had sufficient opportunity 
to find alternative accommodation and vacate 
the suit premises the appellant may be order- 
ed to vacate the premises in this appeal itself 
without driving the respondent to a fresh suit 
for that: purpose. The defendant-lessee has 
a statutory right to have a valid and proper 
six months’ notice. Unless and until such 
notice is served on it terminating the tenancy 
created under Section 116 of the Act, the 
relationship of landlord and tenant continues 
and thereby the tenant is entitled to remain 
in possession until the statutory tenancy ifs 
determined in accordance with law. 

45. In the result, the appeal is 
allowed with costs throughout. 

Appeal allowed, 
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Court has inherent power to set aside a 
preliminary decree at the instance of a party 
who has been impleaded after passing the pre- 
liminary decree though he was not a party to 
such a decree. The court would exercise the 
power to do substantial justice between the 
parties having regard to the circumstances of 
the case. _ (Para 8) 
Cases Referred: Chronological Paras 
AIR 1964 Andh Pra 260 = (1964) 1 Andh 

WR 181 : 7 
AIR 1962 SC 527 = 1962 Supp (1) SCR 
450 8 


AIR 1958 SC 886 = 1959 SCR 1111 9 
AIR 1954 Trav Co. 399. = 1954 Ker LT 
280 

AIR 1952 Cal 102 

AIR 1987 Pat 49 = 18 Pat LT 278- 

ATR 1928 Rang 273 = ILR 6 Rang 494 
AIR 1927 All 465 = 25 AN LJ 369 | 
AIR 1925 PC 189 = 52 Ind App 245 ` 
AIR 1924 Mad 648 = 1994 Mad WN 864 7 


R. Venugopala Reddy, for Appellant in 
A. A. A. O. No. 379 of 1974 and Petitioner in 
both the C. R. P.’s. P. Babul Reddy and K. 
V. Ayyappasastry, for Respondent No. 1 in 
all, 


PWV 


B. P. REDDY, J.:—: One Chunduru Ven- . 


katareddi, a philanthropic Vysya gentleman 
executed a trust deed in respect of a major 
portion of his very substantial p ies in 
1944 called “Sri Chunduri Venkatareddi Chari- 
ties, Vijayawada” with the object of promoting 
industiral and technological progress in the 
country, evidenced by a declaration of trust 
dated 24-4-1944. He was to be the founder- 
trustee during his lifetime. The plaintiff who 
claims to be the Abhimana Putrika of the 
said Sri Chunduru Venkatareddi, (hereinafter 
referred to as the ‘first defendant’) and’ also 
claims to have been adopted by him later, 
filed the suit O. S. No. 124 of 1969 on the 
file of the learned Subordinate Judge, Guntur 
for a declaration that the Trust deed dated 
24-4-1944 is a sham and nominal transaction 
and not binding on the plaintiff in so far as 
it relates to the interest of the plaintiff in the 
properties, and for specific performance of 
the suit agreement and for possession of the 
plaintiffs half share with a direction to the 
first defendant to effect division of the said 
properties into two equal shares by metes 
and bounds and in case the first defendant 
fails to do so, it was prayed that the court 
itself shall effect the said division. The plain- 
tif based her claim on an agreement dated 
27-12-1943 whereunder the first defendant is 
said to have agreed to give her the ‘A’ Sche- 
dule properties which, it was alleged, the 
first defendant subsequently placed in the 
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trust. The said properties were to be given 
to the plaintif on her attaining the age of 25 
years and since she has attained the age of 25 
years, she alleged, she is entitled. to the spe- 
cific performance of the said agreement and 
also for a declaration that the trust deed is 
sham and nominal. The other trustees were 
impleaded as defendants 2, 3, and 4 to the 
suit. The suit was pending for sometime and 
it was posted for trial to 27-1-1971. On that 
day, the defendants were not ready and hence, 
the suit was adjourned to the next day i. e. 
28-1-1971. On this day also, the defendants 
were not ready and hence three witnesses 
were examined on behalf of the plaintiff in- 
cluding herself and the suit was decreed ex 
parte. I. A. No. 433 of 1971 was then filed 
by the second defendant in the suit (one of 
the trustees) for setting aside the ex parte 
decree on several grounds with which we shall 
deal hereinafter. Thereafter I. As. 989 and 
940 of 1971 were filed by one Sri R. Gan- 
ganna Pantulu, who had been appointed as 
the executive officer in respect of the said 
charities under the 1966 Act, to implead 
himself as a party defendant as well as to set 
aside the said ex parte decree. The said 
three I. As, were taken up together by the 
learned Subordinate Judge and after receiving 
the oral and documentary evidence on behalf 
of the parties in the said I. As. al] the three 
petitions were dismissed under the impugned 
judgment and order dated 19th October, 1978. 
C. M. A. No. 379 of 1978 is filed by the 
second defendant while C. R. P. Nos 127 and 
128 of 1974 are filed by the executive officer. 


o L I. A. No. 433 of 1971 was filed by 
the Second defendant on the ground that he 
could not be present on 28-1-1971 inasmuch 
as he was not informed by his advocate about 
the said date of hearing. He alleged that the 
suit is a collusive one and that the Court has 
no jurisdiction and also that the Endowments 
Department is a necessary and proper party to 
the suit A counter has been filed by the 
plaintiff-respondent alleging that the peti- 
tioner had tendered his resignation which was 
accepted by the Board of Trustees even in 
September 1970 and that in any event, the 
Board of trustees itself had resolved on 24-1- 
1971 not to contest the said suit. It was 
further submitted that the second defendnat- 
petitioner was personally present in the court 
on 28-1-1971 and that he took some money 
also from the plaintiff for looking after the 
plaintifs properties and that subsequently he 
tried to black-inail the plaintiff into paying 
further amounts and having not succeeded in 
extracting more money, he has come forward 


with the said false affidavit. The second de- 


228 A. P. [Prs. 2-4] R. A. Narasinga Rao v. Chunduru Sarada (B. P. Reddy Y.) 


fendant examined himself as P. W. 2 and exa- 
mined an Accountant in the shop where he 
is employed as P. W. 1._ On behalf of the 
respondents, one Sri A. R. Chetty, a relative 
of the plaintif and who is attending to this 
litigation on her behalf, has been examined 
as R. W. 1 while R. W. 2 is the scribe of the 
receipt whereunder the second defendant ac- 
knowledged the receipt of Rs. 100/- on 28-1- 
1971. R. W. 3 is the son of the second de- 
fendant who has been examined to show that 
the second defendant was present on 28-1- 
1971 at Vijayawada and in the court. Some 
documentary evidence was also filed on both 
the sides. The learned Subordinate Judge, 
after considering the evidence on record, 


held that the second defendant need not have © 


been informed of the date of hearing by the 
advocate inasmuch as a common advocate was 
engaged on behalf of all the defendants and 
that the said advocate was paid by the first 
defendant alone and that the understanding 
was that the advocate shall inform the first 
defendant only. of the dates of hearing and 
other developments in the case. He further 
held, accepting the evidence led on behalf 
of the plaintiff, that the second defendant was 
present at Vijayawada on 28-1-1971 and that 
he received the said amount of Rs. 100/- 
under Ex. P. 5 and further that having failed 
in extracting further money from the plaintiff, 
he has turned round and filed the present 
application. It-was also held by him that 
the second defendant ceased to be a trustee 
even prior to 28-1-1971 and therefore he has 
no locus standi to file the said application.- 


KA 38. Now coming to I. A. Nos. 939 and 

940 of 1971 filed by the Executive Officer, it 
was stated by him in his affidavit filed in 
support, of the said petitions that he was ap- 
pointed as an executive officer of the said 
charities under- orders D/- 8-7-1970 passed 
by the Endowments Commissioner, Hyderabad 
(Ex. B. 18) and that he applied to the Deputy 
Commissioner, Endowments, Vijayawada on 
20-1-1971 to permit him to implead himself 
as a defendant to the said suit which permis- 
sion was granted on 28-1-1971. He then 
referred to the proceedings relating to his 
appointment as executive Officer namely that 
after. his appointment on 8-7-1970 under Ex. 
B. 18, the first defendant approached the Gov- 
ernment by way of a Revision. The Govern- 
ment granted stay in the first instance but 
vacated the same later on 20-11-1970. The 
first defendant then filed a Writ Petition 
No. 247 of 1971 against the said orders and 
obtained an interim stay of all further pro- 
ceedings on 19-1-71 (Ex. B. 21). Subsequently, 


the Executive Officer applied for vacating the 
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said stay on 2-4-1971 and this Court vacated 
the interim stay but directed the executive 
officer that he shall not take charge of the 
records from the writ petitioner (first defen- 
dant herein), but he shall be allowed to re- 
present the Trust in other proceedings includ- 
ing O. S. No. 124 of 1968. The Executive’ 
Officer then stated that soon after the said 
orders of this court dated 2-4-1971, he filed 
the said applications. He submitted that he 
is the proper person to represent the trust and 
that the defendants were acting in collusion 
with the plaintif and were therefore not pro- 
per persons to represent the trust and hence 
he requested for impleading and for 
setting. aside the ex parte decree with 
a view to avoid multiphcity of ‘proceedings 
and other complications. The plaintiff oppos- 
ed these applications also on the ground that 
‘once the suit has been disposed of, the lower 
court has no jurisdiction to implead a new 
party and that under Order 9 Rule 18 C. P. 
C. only a party to the decree can apply for 
setting aside the ex parte decree and for that 
reason the said petitions are not at all main- 
tainable. The learned Subordinate Judge dis- 
missed these applications also mainly, on the 
ground that since the Endowments Depart- 
ment is not a party to the said’ suit, the judg- 
ment and decree therein is not binding on the 
department and it is therefore.at liberty to 
initiate proceedings under Section 77 of the 
Act or to file a fresh suit or to take such 
other steps as are open to it in law to estab- 
lish its rights. It was therefore held that 
it is not desirable in the interests of justice 
to implead the third party at that stage. He 
also added that R. Ganganna Pantulu wanted 
to implead himself as a defendant in his per- 
sonal capacity and not in his capacity as the 
executive Officer inasmuch as he did not des- 
cribe himself as the executive officer in his 
applications, but that the applications were 
made in the name of R. Ganganna Pantulu. 
He also held that by impleading him, the 
nature of the suit would be altered and in 
view of all these said circumstances, he 
thought it. appropriate not to allow the said 
petitions. , 


4, Mr. R. Venugopala Reddy, the 
learned counsel appearing both in the C. M. A. 
as well as the Civil Revision Petitions submitt- 
ed that the trust was not at all properly repre- 
sented in the suit and that there was collusion ` 
between the plaintiff and the first defendant 
and that the admitted non-intimation of the 
date of heating by the advocate to the second 
defendant constitutes a valid and sufficient 
ground for setting aside the ex parte decree. He 


submitted that there is no reason to doubt the 
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evidence of the second defendant regarding 
the circumstances of his absence on the 
date of hearing and that his evidence is cor- 
roborated by P. W. 1 and that the evidence 
of R. W. 3 should be discarded because of 
the illfeelings existing between the second 
defendant and him. He also termed the evi- 
dence of R. Ws. 1 and 2 as untrue and un- 
acceptable. He then contended that even if 
for any reason this Court does not accept the 
second defendant’s explanation for his absence, 
there is no reason for not allowing the appli- 


` cations filed on behalf of the executive offi- 





pee 





cer. He says that there is no delay or-laches 
on the part of the executive officer in acting 
in the matter and that he could not implead 
himself in the suit because of the various 
stay orders obtained by the first defendant 
from the Government and the High Court 
and that soon after the High Court vacated 
the stay on 2-4-1971, the present applications 
were filed on 6-4-1971. He relied upon the 
decision in Pramatha Nath v. Pradhyumna 
Kumar, (AIR 1925 PC 189 at p. 145) to stress 
the general rule that the deity or the trust 
should be represented by a disinterested 
party. Regarding the objection that the ex- 
ecutive officer is not a party to the decree 
and hence, he cannot apply for setting aside 
the said decree under Order 9 Rule 13 C. P. C. 
the learned counsel submitted that his appli- 
cations were made not only under Order 9 
Rule 18 but also under Section 151 C. P. C. 
and that the Court is entitled to invoke its 
inherent powers in cases where the express 
provisions under the Code are inapplicable. 
He reliéd upon several decisions in that be- 
half which we shall refer to later. He fur- 
ther submitted that the suit was not over with 
the passing of the decree on 28-1-1971 but 


_ that it was only a preliminary decree and 


that so long as the final decree is not passed, 
the suit must be deemed to be pending. He 
referred to I. A. No. 2868 of 1978 filed by 
the plaintiff herself for passing a final decree 
and to the fact that the final decree was ac- 
tually passed after the order under Appeal 
and Revisions was passed by the learned Sub- 
ordinate Judge. He submitted with reference 
to certain decisions that in such cases, the 
court can implead fresh partles and can also 
set aside the preliminary decree at their in- 
stance in appropriate cases. He submitted 
that when the collusion and fraud between 
the plaintiff and the first defendant and other 
trustees is evident, the court ought to have 
allowed the applications of the executive 
Officer since they pertain to the rights of the 
public in a public charity and when the pub- 
lic charity was not being properly represented 
in the suit. It is however contended by 
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Mr. P. Babul Reddy, the learned counsel ap- 
pearing for the plaintiff respondent, that the 
application of the second defendant is absolu- 
tely untenable and isin effect a black-mailing 
action. He supported the findings of the 
learned Subordinate Judge in that behalf. With 
respect to the Civil Revision Petitions, he sub- 
mitted that the decree passed on 28-1-1971 
was not a preliminary decree but a fina] de 
cree and that the suit. was concluded on that 
day. He submitted that the application made 
by the: plaintiff later for passing final decree 
was under a misapprehension of law and that 
it was really an application for execution of 
the said decree. He, therefore, submitted 
that once the suit was finally concluded with 
the court passing the decree on 28-1-1971, 
there was no further power or any occasion 
to implead a fresh party and to reopen the 
suit at the instance of such a party. He sub- 
mitted further that the inherent powers are 
not available to implead a fresh party or to 
set aside ex parte decree apart from the situa- 
tions provided for by Order 1 Rule 10 and 
Order 9 Rule 18 C. P. C. and finally sub- 
mitted that in any event in all the facts and 
the circumstances of the case, (and also be- 
cause the final decree has since been passed), 
this is not an appropriate case where the in- 
herent powers of the court ought to be in- 
voked to grant the said petitions. He refer- 
red to the limitations on the power of this 
Court under Section 115 C. P. C. to show that 
since the impugned order was one within 
the discretion of the learned Subordinate 
Judge, this court would not interfere with the 
same in revision unless it is shown that any 
question of jurisdiction as contemplated by 
Section 115 C. P. C. is involved. 


5. We shall first take up the C. M. 
A. filed by the second defendant. We have 
been taken through the oral and the docu- 
mentary evidence adduced by the parties in 
this behalf and we have no hesitation in con- 
firming the findings of the learned Subordi- 
nate Judge that the reasons assigned by the 
second defendant for setting aside the ex parte 
decree are not true and that the said defen- 
dant-appellant is not a proper and desirable 
person to act as a trustee. We see no re- 
asons to disbelieve the evidence of R. W. 3 
his own son and R. W. 2. We, therefore, 
accept the plaintiff's evidence and hold that 
the second defendant was present on 28-1- 
1971, received a sum of Rs. 100/- from the 
plaintiff under Ex. P-5 and then tried to 
black-mail them and having failed to extract 
more money from the plaintiff, turned round’ 
and filed the present application. We also 


agree with the learned Subordinate Judge that 
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by virtue of tendering his resignation and its 
acceptance by the Board of Trustees on 9-9- 
1970, the second defendant was no longer a 
trustee either on the date of hearing namely 
28-1-1971 or on the date when he filed the 
application for setting aside the ex parte de- 
cree. The advocate for the defendants was 
paid by the first defendant and all the cor- 
respondence was addressed only to the first 
defendant by the advocate. The second de- 
fendant was merely sailing with the first de- 
fendant and cannot complain of the lack of 
intimation of the said date of hearing, from the 
advocate. It may be that the first defendant 
is acting in collusion with the plaintif, but 
that, in our opinion, does not in: any manner 
advance the second defendant’s case and since 
he has come to the court with a deliberately 
false case, the Court could not have acted 
at his instance. The C. M. A. is therefore 
dismissed with costs, 


6. We will now take up the Civil 
Revision Petitions filed by the Executive Offi- 
cer. The Executive Officer was appointed by 
the Commissioner under the orders. dated 8-7- 
1970 (Ex. B. 18). But before the executive 
officer could act, the first-defendant filed 4 
revision before the Government and obtained 
stay of the said orders on 8-8-1970. The said 
stay was vacated only on 20-11-1970 by the 
Government under Ex. B. 18. Meanwhile, 
the first defendant approached the High Court 
and obtained an interim stay on 19-1-1971 
which was vacated only on 2-4-1971. Under 
the said order dated 2-4-1971 this court ob- 
served that the executive officer is entitled to 
represent the trust in O. S. No. 124 of 1969 
also. Obviously, none of the parties brought 
to the notice of the court that the said suit 
was decreed even earlier. Whatever the 
case may be, the Executive Officer filed the 
present applications for impleading and for 
setting aside the ex parte decree soon after 
on 6-4-1971. Mr. P. Babul Reddy however 
stressed the fact that between 20-11-1970 (on 
which date the Government vacated its stay) 
and 19-1-71 (when this court granted interim 
stay), there was an interval of two months 
during the whole of which period the Execu- 
tive Officer remained inactive. It is pointed 
out that he applied to the Deputy Commis- 
sioner for Endowments to permit him to ap- 
ply to get himself impleaded in the said suit 
only on 20-1-71 and that the permission was 
immediately granted in 28-1-1971, by which 
date this Court had already granted an interim 
stay. These dates are stressed to point out 
that had the executive officer been really di- 
ligent, he could have obtained the permis- 


sion from the Deputy Commissioner soon 
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after the Government vacated its stay and 
could have applied for impleading himself as 
a party to the suit even before the suit was 
decreed ex parte on 28-1-1971. But we are 
of the opinion that the so called inaction is 
not of such a nature as to hold the executive 
officer guilty of laches or to warrant the 
throwing out of his applications on that ground 
alone. We do not know when the orders of 
the Government vacating the stay were com- 
municated (if at all they were communicated) 


to the executive officer. Naturally it' must ` 


have taken sometime for the said orders to 
reach him and he applied for permission to the 
Deputy Commissioner thereafter. We are of 
the opinion that in view of the. appointment 
of the executive officer, he is entitled to re- 
present the trust in the said proceedings. No 
doubt, the proviso to sub-clause (iii) of Clause 
(b) of sub-section (4) of Section 27 of the 
Andhra Pradesh Charitable and Hindu Reli- 
gious Institutions and Endowments Act, 1966 
provides that the appointment of an executive 
officer shall not affect the right of the trustees 
to act on behalf of the institution in pending 
proceedings, yet in the particular circumst- 
ances of this case, when the trustees were 
obviously not properly representing the inte- 
rests of the trust and had im fact passed a 
resolution not to contest the suit whereunder 
a substantial portion of the trust properties 
were being given away to the plaintiff, the 
executive officer alone could have properly 
represented the trust in such proceedings. 
Though the executive officer was the proper 
person to represent the trust in the said suit, 
the fact, however, remains that he was not 


‘impleaded as such by the plaintiff nor could 


he apply for impleading himself prior to the 
passing- of the decree on 28-1-1971. The 
questions, therefore, which we have to answer 
are two-fold—(1) Whether the court -had the 
power to implead a party even after its de- 
cree of 28-1-1971 for the reasons contended 
for by the revision petitioner and (2) whether 
the ex parte decree can be set aside at the 
instance of such impleaded party under Sec- 
tion 151 C. P. C. inasmuch as Order 9 Rule 
18 C. P. C. is said to be inapplicable. 


7. The decree passed by the Court 
on 28-1-1971 and the application filed by the 
plaintiff herself for passing a fina] decree (I. 
A. No. 2868/78) and the final decree passed 





by the court on 14th November 1973 clearly, ' 


in our opinion, establish the fact that the 
decree passed on 28-1-1971 was only a pre- 
liminary decree. We cannot accept Mr. 
Babul Reddy’s contention that the said decree 
finally concluded the suit and that the appli- 
cation L A. No. 2868/78 filed by the plain- 


1976 © 


tif was only in the nature of an execution 
petition. The plaintiff had prayed for and the 
decree dated 28-1-1971 expressly provided 
that “the first defendant do execute a proper’ 
deed and deliver possession of the plaintiff's 
half share in the plaint A, B and C schedule 
properties after effecting division of the same 
into two equal shares by metes and bounds.” 
Clause 8 of the said decree then provided that 
“if the first defendant fails to do so as stated 
in Clause 2, the plaintiff will be at liberty to 
have the same done through court”. It is in 
terms of the said Clauses 2 and 3 that the 
plaintiff filed I. A. No. 2868 of 1978 for pass- 
ing a final decree in terms of the settlement 
and the ora] partition effected between her 
and the defendants to. the said decree. In 
terms of the said settlement, the final decree 
was actually passed on 14th November 1973. 
It is argued by Mr. Babul Reddy that inas- 
much as the parties themselves had mutually 
effected the partition as per clause (2) of the 
decree, there was no occasion or necessity of 
passing a final decree by the court. We can- 
not however agree with this submission. The 
properties falling to the share of the plaintiff 
were not specified in the decree dated 28-1- 
1971, which merely declared her right to a 
half-share claimed by her. A final decree 
specifying the properties falling to her share 
(and the share of the first defendant) had 
yet to be passed. We are of the opinion that 
since the plaintiff asked for an undivided half 
share and since the preliminary decree direct- 
ed such a partition, the mere fact that the 
parties effected the division by mutual settle- 
‘ment does not mean that the preliminary de- 
cree passed on 28-1-1971 itself becomes a 
final decree. In any event, the parties them- 
selves and the court, all acted on the footing 
that it was only a preliminary decree and ac- 
tually a final decree was applied for and 
passed later. On these facts, it must be 
held that on 6-4-1971 when the executive 
officer filed the said applications, the suit was 
still pending. The suit will be disposed of 
only with the passing of the final decree 
which was not, done by that date and hence 
a petition under Order 1 Rule 10°C. P. C. 
was maintainable. There is ample authority 
for the said proposition vide Krishna Aiyar 
v. Subrahmania Aiyar (ATR 1924 Mad 648), 
Rameswar v. Thakur Jeban (AIR 1937 Pat 49) 
Syed Mohiddin v. Abdul Rahim (1964) 1 An 
WR 181 = (AIR 1964 Andh Pra 260) Dine- 
nath Kumar v. Nishikanta Kumar (AIR 1952 
Cal 102) Shagun Chand v. Data Ram (AIR 
1927 All 465) and Ollus Bank v. L. F. Bank 
(ATR 1954 Trav. Co. 399). ia 
8. The next question is whether the 
| preliminary decree could be set aside at the 
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instance of a party who has been impleaded 
after passing a preliminary decree and parti- 
cularly when he is not a party to such a de- 
cree. Order 9 Rule 18 C. P. C. states that 
“in any case in which a decree is passed ex 


-parte against a defendant, he may apply to 


the court....for an order .to set it aside.” It 
is contended. by Mr. P. Babul Reddy that 
the ex parte decree was not passed against 
the Executive Officer and hence he, not being 
a party thereto, cannot apply for setting it 
aside. We will assume that it is so though 
we do not wish to express any final opinion 
on this aspect: Mr. R. Venugopala Reddy 
sought to contend that since the trust was 
not properly and effectively represented in the 
suit, it must be held that there was no repre- 
sentation at all on behalf of the trust and 
since the executive officer only represents the 
trust, he must be held entitled to apply even 
under Order 9 Rule 18 C. P. C. In any event, 
in the view we are taking on this question, it 
is not necessary to deal with this aspect. Still 
the inherent powers of the court recognised 
by Section 151 C. P. C. are wide enough, 
in our opinion, to set aside the said prelimi- 
nary decree. It has been held by the Sup- 
reme Court in Manobar Lal v. Hiralal (AIR 
1962 SC 527) that the provisions of the 
Code do not control the inherent power by 
limiting or otherwise affecting it and that 
the court has an inherent power by virtue of 
its duty to do justice to the party before it 
and therefore even in cases not expressly 
provided for by Order 39 C. P. C. or other 
Rules in the Code the Court has an inherent 
jurisdiction to issue temporary injunctions in 
the circumstances not provided by the provi- 
sions of Order 39 C. P. C. On the basis of 
the said decision and also with reference to 
the decision in U. E. Maung v. P. A. R. P. 
Chettayar Firm (AIR 1928 Rangoon 278), it 
is contended by Mr. R. Venugopal Reddy 
that the court can and should exercise its in- 
herent powers with a view to do effective 
justice between the parties and having regard 
to the particular circumstances of this case, 
we are inclined to agree with the learn 

counsel. Extensive and valuable properties 
belonging to a public trust are involved in the 
suit. It is obvious that there was collusion 
between the plaintiff and the trustees. In fact, 
the Board of trustees had passed a resolution 
not to contest the suit. The executive officer 
was appointed even in August 1970 but he 
could not act earlier on account of the stay 
orders obtained by the first defendant from 
the Government and the court. The interests 
of justice would therefore require that for a 
proper and complete adjudication of all the 
matters in controversy in the suit, it is just 
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and appropriate that the executive officer is 
impleaded and be allowed to contest the 
claims of the plaintiff on merits which cau be 
done only by setting aside the preliminary de- 
cree. The mere fact that after passing the 
impugned order, the learned subordinate 
Judge passed the final decree cannot stand 
in the way of our allowing the petitions of 
the executive officer. The several decisions 
referred to by us above are cases where the 
petition for impleading was allowed even after 
the decree was passed so long as the applica- 
tion itself was made prior to the disposal of 
the suit. 


9. Before concluding we may deal 
with the reasons given by the learned Subor- 
dinate Judge for dismissing the petitions of 
the executive officer. The main reason given 
by him namely that the Endowments: Depart- 
ment is not bound by the said decree and 
therefore it can take such proceedings as are 
open to it in law, both by way of a suit as 
well as under the provisions of the 1966 Act 
cannot be a valid reason particularly in the 
circumstances of this case, to refuse to allow 
the said applications, Similarly, the objection 
that the executive officer has applied not as 
the executive officer, but in his own name as 
“R. Ganganna Pantulu’ cannot be either a 
relevant or a tenable ground. The Executive 
Officer had clearly stated in his affidavit that 
he has been appointed as the Executive Officer 
and was also permitted by the Deputy Com- 
missioner to get impleaded in the suit and 
hence he was making those applications. In 
these circumstances, the said reason given in 
para 35 of the judgment of the learned Sub- 
ordinate Judge is totally untenable. We also 
cannot accept the reasoning of the lower 
court that by impleading the executive officer, 
the nature of the suit will be altered. It is 
no doubt true that the impleading was a 
matter within the discretion of the lower 
court, but yet the said discretion is liable to 
be interfered with if in exercising the said 
.discretion, the court takes either irrelevant cir- 
cumstances into consideration or does not take 
into consideration valid and relevant circumst- 
ances and the policy and object of Order 1 
Rule 10 C. P. C. For this reason also, we 
are not able to agree with the submission of 
Mr. P. Babul Reddy that this Court cannot 
interfere with the impugned order in its re- 
visional jurisdiction. Failure to take into con- 
sideration the policy behind Order 1 Rule 10 
C. P. C. and the assumption made by the 
Trial Court that the suit. was disposed of on 
98-1-1971 itself, and the failure to advert to 
the fraud and collusion between the parties 


to the suit, are all circumstances which vitiat- 
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ed the exercise of discretion and 
touch upon the jurisdiction of the 
lower cout in the limited sense in 


which the word jurisdiction’ in Section 115 
C. P. C. is used; vide the decision of the 
Supreme Court in Razia Begum v. Anwar 
Begum (AIR 1958 SC 886) wherein the gene- 
ral principles relating to the power of the 
court to implead parties as well as the scope 
of Section 115 C. P. C. are discussed. 

10. The result therefore is that Civil 
Revision Petitions Nos. 127 and 128 of 1974 
are allowed but in the circumstances without 
costs. As a necessary consequence, both the 
preliminary decree dated 28-1-1971 and the 
final decree dated 14-11-1973 are set aside. 
The lower court shall implead the executive 
officer as a defendant to the suit and dispose 
of the same on merits according to law. 

Order accordingly. 
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A. V. KRISHNA RAO, J. 

Andhra Pradesh State Road Transport 
Corporation, Appellant v. R. Maheshwari 
and others, Respondents. 

Writ Appeal Nos. 374 to 380, 510, 535, 
578 and 587 of 1974 and W. P. Nos. 3188 
and 3805 of 1975, D/- 15-7-1975°. 

(A) Motor Vehicles Act (1939), Section 
68-C and Section 68-D — Constitution of 
India, Article 226 — Draft Scheme nationalis- 
ing notified intra-State route under Section 
68-C — While approving scheme Govt. add- 
ing note that operators on inter-State routes 
overlapping notified route shall not pick up 
or set down intra-State passengers — No op- 
portunity of being heard afforded to inter- 
State operators — Note held was ineffective 
as violative of principles of natural justice. 

Where the Draft Scheme nationalising 
the notified intra-State route to the exclusion 
of private operators published under Section 
68-C did not contain any condition which 
would affect any inter-State operators and the 
Govt. while according approval to the scheme 
under Section 68-D added a note that permit 
holders on the inter-State routes overlapping 
the notified route shall not pick up or set 
down intra-State passengers on the notified 
route, it was held that the introduction of 
the note without giving the inter-State opera- 
tors any opportunity of being heard violated 


°(Against Judgment of this Court in W. P. 
No. 7327 of 1978, D/- 25-1-1974). 
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the principles of natural justice and was il- 
legal. AIR 1978 SC 584 and AIR 1971 SC 
1662 and AIR 1962 SC 1135 Dist. 


(Paras 4, 7, 14, 16, 17): 


Cases Referred: Chronological Paras 
AIR 1978 SC 584 = (1973) 2 SCR 925 18 
AIR 1971 SC 1662 = (1970) 3 SCR 780 19, 
20, 22 
AIR 1962 SC 1185 = 1962 Supp (1) SCR 
728 : 21 
Advocate General and C. Anandarao for 
Appellant in all the Appeals and for 
Respondents in W. P. Nos. 3188 and 3305 of 
1975 and of Govt. Pleader for Transport on 
behalf of the respondents 2 and 3 in W. As. 
874 to ' 379 of 1974, 510, 535, 578/74 
and in W. A. No. 587-of 1974 for Respon- 
dents 1 and 8 in W. P. No. 3188/75 and for 
Respondent 1 and 8 in W. P. No. 3805 of 
‘1975 and of K. Srinivasa Murthy Advocate for 
Respondent No. 1 in W. As. Nos. 874, 375, 377 
to 380/74 and for Petitioner in W. P. 8305/75 
and of T. Venkataramana for Respondents 
No. l in W. As. Nos. 876, 585/74 and of K. 
Mangachary for Respondent No. 1 in W. A. 
510/74 and of A. Rangacharyulu for Res- 
pondent Nos. in W. A. No. 578/74 and of O. 
Audinarayana Reddy for Respondents 1 to 8 
in W. A. No. 587/74 and of P. Innayya Reddy 
for the Petitioner in W. P. No. 33805 of 1975 
and of K. Subrahmanya Reddy Standing 
Counsel for Respondent No. 4 in W. P. No. 
8188 of 1975. 


KRISHNA BAO, Ju— All the above 
writ appeals and the writ petitions raise a 
common. question and may be disposed of by 
a common judgment, 

2. The appeals are all directed against 
the orders of Obul Reddy J. (as-he then was). 
The appellant in each of the appeals is the 
Andhra Pradesh State Road Transport Cor- 
poration, Hyderabad. The petitioners in the 
two writ petitions and the respondents in 
these writ appeals are inter-State Operators of 
Stage Carriage holding the requisite permits. 
Some of them also held intra-State permits. 
The policy of nationalising Road Transport 
Services was extended to some of the Ceded 
Districts. ‘In the instant cases, we are con- 
cerned with Chittoor and Anantapur Districts. 
In order to understand the questions involved 
in the writ appeals and the writ petitions, we 
will deal with the facts in Writ Petition No. 
7327 of 1978, the order against which is the 
subject matter- of Writ Appeal No. 874 of 
1974. In the rest of the matters before’ us, 
the facts are very similar and the legal conten- 
tions raised by either party are the same. 


3. Our learned brother had disposed 
of Writ Petitions Nos. 7827, 7461, 7498, 7459, 
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7539 and 7686 of 1978 by a common order 
dated 25-1-1974. In all the Writ petitions, 


. the Writ Petitioners had prayed that a writ 


or order or direction particularly one in the 
nature of Mandamus directing the respondents 


‘to the Writ Petitions viz. The State of Andhra 


Pradesh, The -Chairman of- Andhra Pradesh 
State Road Transport Corporation and the 
Secretary Regional Transport Authority, Chit- 
toor to forbear from enforcing a certain clause 
in the scheme approved by the Government 
and Published in the Gazette. A direction was 
sought preventing the chairman of the A. P. 
State Road Transport Corporation from im- 
plementing the approved scheme. 


4. In Writ Petition No. 7327 of 1973, 
the petitioner is the proprietrix of the Chit- 
toor Public Transport Company. She was 
operating two inter-State Stage Carriage per- 
mits. One stage carriage was on the route 
Tirupati to Bangalore fin Kamataka Via. 
Chittoor and Palmaner. The second inter- 
State Stage carriage permit was for operation 
between Tirupati and Vellore (Tamil Nadu) 
via. Chittoor. The Andhra Pradesh State Road 
Transport Corporation had published on 
15-11-1972 a Scheme with regard to the route 
from Tirupati to Chittoor proposing to run 
Road Transport services to the complete ex- 
clusion of private.operators. With regard to 
Tirupati to Chittoor via, Puthalapet and 
Chandragiri (inter-State), Objections were in- 
vited to the draft scheme and the same were 
heard and the Government had on 17-11- 
1978 approved the proposed scheme introduc- 
ing a note which was not there in the propos- 
ed scheme which was published under Sec- 
tion 68-C of the Motor Vehicles Act (herein- 
after referred to as ‘the Act’). Clause 3 in the 
note (hereinafter referred to as ‘the impugned 
clause’) stated that “the scheme shall not af- 
fect the existing permit holders of the stage 
carriages on the inter-State routes overlapping 
the notified route subject to the condition that 
they shall not pick up or set down intra-State 
passengers on the notified route.” The result 
of this note in the approved scheme by the 
Government is that it has affected the inter- 
State permits issued’ to the petitioner, inasmuch 
as the petitioner was forbidden to pick up 
passengers between Tirupati and Chittoor via 
Puthalapet and Chandragiri which are on the 
intra-State routes, but within the State of 
Andhra Pradesh. The petitioner felt aggriev- 
ed by the introduction of the said condition 
contained in Cl. (8) to the note. In the Writ| 
Petition, it was inter alia contended that as 
the offending clause affects the inter-State 
routes, the respective other State’ authorities 
like Tamil Nadu State Transport Authority 
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and the Karnataka Transport Authority should 


have been consulted and their consent taken. 
It was also contended that no opportunity 
was given to the petitioner to raise objections 
regarding the introduction of such a note, that 
therefore the introduction of the ‘said clause 
in the note.was violative of the principles of 
natural justice and that it also affected the 
petitioners fundamental rights under Arti- 
cle 19 (1) and (g) of the Constitution - of 
India, as also Article 14 of the Constitution. 
The 8rd‘ respondent, Secretary, Regional 
Transport Authority, Chittoor, had no autho- 
rity to call upon the petitioner to produce the 
permits regarding the inter-State routes grant- 
ed to her with a view to Incorporate clause 
(8) in the note. 


5. In the counter filed by the 2nd 
respondent, the State of Andhra Pradesh re- 
presented by its Secretary Home (Transport) 
Department, it: is inter aHa contended that 
the impugned clause did not, contravene any 
of the fundamental rights guaranteed to the 
petitioner under the Constitution and that the 
impugned clause was to the benefit of the 
petitioner and no question of prejudice arose 
and as such it was not necessary to give any 

rtunity to the petitioner before adding 
the said clause to the note appended to the 
approved scheme. The procedure adopted 
is in conformity with the provisions of Chap- 
ter IV-A of the Motor Vehicles Act. 

6. As stated earlier, all the writ peti- 
tions against which writ appeals have been 
filed and the Writ Petitions -posted before us 
raise the same question and our answer to 
the question would, of course, cover all the 
cases before us. 

7. Substantially the question boils 
down to this. Can any restrictions be impos- 
ed on inter-State operators in the matter of 
plying their vehicles on a nationalised Inter- 
State route when the said restrictions were 
not originally in the draft scheme, but were 
only incorporated in the approved scheme. 
The answer depends on the contents of the 
draft scheme and the approved scheme and 
the relevant provisions in Chapter IV-A of 
the Act. The impugned clause reads thus:— 


“The scheme shall not affect— (8) The 
existing permit holders of the stage carriages 
on the Inter-State routes overlapping the 
notified route, subfect to the condition that 
they shall not pick up or set down Intra-State 
passengers on the notified route.” 

8. Chapter IV-A of the Motor Vehi- 
cles Act was introduced by way of an Amend- 
ment to the Act in 1956. It enacted special 
provisions relating to State Transport Under 
takings. This Chapter was given an overrid- 
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ing effect over Chapter IV of the Act and 
any other laws. Section 68-C of the Act pro- 
vided for the preparation and publication of 
schemes of road Transport service of a State 
transport undertaking. It provides: 

“Where any State Transport undertaking 
is of opinion that for the purpose of provid- 
ing an efficient, adequate, economical and 
properly co-ordinated road transport service, 
it is necessary in the public interest that road 
transport services in general or any particu- 
lar class of such service in ‘relation to any 
area or route or portion thereof should be run 
and operated by the State Transport under- 
taking, whether to the exclusion, complete or 
partial, of other persons or otherwise, the 
State Transport undertaking may. prepare a 
scheme giving particulars of the nature of the 
services proposed to be rendered, the area or 
route proposed to be covered and such other 

respecting thereto as may be pre- 
scribed, and shall cause every such scheme 
to be published in the Official Gazette and 
also in such other manner as the State Gov- 
ernment may direct.” 

9. Chapter VI of the Andhra Pradesh 
Motor Vehicles Rules contains Rules 815 to 
822 to give effect to the provisions contained 
in Section 68-C of the Act. : 


10, Section 68-C of the Act provides 
that on the publication of any scheme in the 
Official Gazette in the manner provided, any 
person or any association or any authority as 
envisaged in sub-section (1) may within 30 
days of the publication of the scheme in the 
Official Gazette file objections before the 
State Government. Under sub-section (2), the 
State Government was’ enjoined to consider 
the objections after giving an opportunity to 
the objector to be heard and if the State Gov- 
ernment so desires approve or modify the 
scheme. Under sub-section (8) the scheme 
as approved or modified under sub-section (2) 
should be published in the Official Gazette, 
On such publication, the scheme shall be calb 
ed the approved scheme; the area or route 
to which it relates, the notified area, or the 
notified route, and the scheme becomes final. 
There is a proviso to sub-section (8) which 
states that no such scheme which relates to 
any inter-State route shall be deemed to be 
approved scheme unless it has been publish- 
ed in the Official Gazette, with the previous 
approval of the Central Government. 


11. . Our learned brother Obul Reddi 
J. (as he then was) had partially quashed the 
impugned clause viz. “subject to the condition 
that they shall not pick up or set down intra- 
State passengers on the notified route.” The 
reasons for the learned Judge quashing a por- 
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tion of the impugned clause were (1) The 
draft notification as could be seen from Sche- 
dule I to the notification only related to intra- 
State routes, that there was no scheme pro- 
posed affecting any inter-State route and that 
having regard to the contents of the publica- 
tions of the draft scheme and the contents of 
the approved scheme which contained the im- 
pugned clause, that the approved scheme went 
beyond what was notified under Section 68-C 
and that with regard to the impugned clause, 
the inter-State operators had no opportunity 
to make a representation. In that View, the 
learned judge held that the impugned clause 
in the approved scheme was illegal to the 
extent of stating “subject to the condition that 
they shall not pick up or set down intra-State. 
passengers on the notified route.” However, 
the learned judge observed that the Govern- 
ment would be at liberty to issue a fresh noti- 
fication under Section 68-C of the Act, if they 
propose to make inter-State permit of the peti- 
tioners ineffective in so far as the notified 
route is concerned. 


12, The learned Aisne Pence 
appearing for the appellants in the Writ Ap- 
peals contended that Section 68-C of the Act 
providing for the publication of a scheme by 
the State Transport undertaking conferred a 
very wide latitude in framing the scheme 
which could take in inter-State route operators 
also. The section envisaged that in public 
interest the scheme could affect all road trans- 
port services in general or any particular class 
of such services in relation to any area or 
route or portion thereof and the services could 
be run and operated by the State Road Trans- 
port undertaking and that could be done to 
the exclusion complete or partial, of other 
persons or otherwise. The Advocate-General 
urged that in respect of inter-State operators 
also, there could be an exclusion which is 
either complete or partial and in this case the 
impugned clause in the approved scheme 
could not be questioned, as in effect it amounts 
only to a partial exclusion which is within 
the competence of the State Transport under- 
taking to impose. Though the State Transport 
undertaking in the proposed scheme did not 
introduce the impugned clause, it is open to 
the Government in approving the scheme 
under Section 68-D (2) to do so. It was also 
urged that this partial exclusion contained 
in the impugned clause was really for the 
benefit of the inter-State operators and no 
prejudice was caused to them. Some of the 
inter-State operators were also  intra-State 
operators and as their objections were heard 
by the Government, it cannot be said that 


there was no opportunity given to the inter- 
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State operators and that therefore the princi- 
ples of natural justice could not be said to 
have been violated. 


13. © ` We will now refer to the notifica- 
tion under Section 68-C of the Act in Writ 
Petition No. 7827 of 1973 (Writ Appeal 
No. 374 of 1974) which is typical of the 
other notifications with which we are concern- 
ed in the batch of writ appeals and the two 
writ petitions, in so far as it is relevant:— 

“Whereas the State Transport Undertak- 
ing is of opinion that for the purpose of 
providing an efficient, edequate, economical 
and properly co-ordinated road transport ser- 
vice, it is necessary in the public interest that 
the road transport service in relation to the 
area route specified in the Schedule-I here- 
under should be run and operated by the 
Andhra Pradesh State Road Transport Cor- 

AND WHEREAS the State Transport 
undertaking has proposed a scheme for the 
purpose as set out in the Schedule It here- 
under, the same is hereby published for the 
information of the Public as required under 
Section 68-C of the Motor Vehicles Act, 1939. 


= SOHEDULELI 
1. Area or route in rela- (i) Tirupati-Palama. 


tion to which the ner. . 
scheme ig proposed. (ii) Chittoor.Pala- 
maner. 
SCHEDULE. 


1. Route (starting point (i) Tirupati-Palama. 
and terminus with ner (via) Deva- 


importent interme. lampet and 
diate stations and Chittoor (112.0 
route length). Kms.). 
(i) Chittoor-Pala 
meaner (via) 
Mogili (60-0 
Kms.). 


2. Whether town service 
_ or mofussil service, if 
mofussil service spe. 
cify whether ordinary 
or express service. 

3. No. of stage carriages 
proposed to be opera- 
ted in each route by 
the State Transport 
undertaking to the 
exclusion complete or 
partial or otherwise 


of other persons. 

(a) Type 

(b) Capacity ne ae 54 soating Ser: 
xx 

Note: 1. This scheme shall not affect: 1 qd) 

The other State Transport undertakings. (2) 


Mofussil service 
(Stage carriage) 
ordinary service. 


One bus is proposed 
to be operated to 
the complete exclu- 
sion of other per- 
sons except to the 
extent indicated in 
the note hereunder. 


Saloon. - 


~ 
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The holders of stage carriage permits in res- 
pect of portions of the route. : - 

II. This scheme does not propose to per- 
mit opening of new routes connecting Tiru- 
pati and having an‘ overlap of more than 50 
Kms. with the proposed route from Tirupati.” 


14. It may thus be seen that the area 
or route in relation to which the scheme was 
proposed ig Tirupati-Chittoor. The termini 
` lare within the State of Andhra Pradesh. The 
route, therefore, sought to be notified is intra- 
State. The note appended does not refer to 
any conditions which would affect any inter- 
State operators or their permits. What is 
mentioned in the note only relate to or con- 
cerns only Tirupati Chittoor route it is not 
disputed .that the scheme proposed and pub- 
lished is in-accordance with the requirements 
of Section 68-C of the Act. ; 

15. Under Section 68-D (1) of the 
Act, on the publication of the scheme in the 
Official Gazette and in the newspapers in the 
regional language, having a circulation in the 
area or route which is proposed to be covered 
by such scheme, within 30 days of its publica- 
tion, among others mentioned in the section, 
any person already providing transport facili- 
ties by any means along or near the area of 
the route proposed to be covered by the 
scheme can file objections to the scheme 
before the State Government. Under sub- 
section (2), the State Government may, after 
considering the objection and after giving an 
opportunity to the objector, as also the repre- 
sentatives of the State Transport undertaking 
to be heard in the matter, may approve or 
modify the scheme. Under Section 68-D (8) 
of the Act, the scheme as approved or modi- 
fied by the State Government under sub-sec 
tion (2) shall be published in the Official 
Gazette. On such publication, the scheme 
would become final and thereafter the area 
or route to which the approved or modified 
scheme relates shall be called the notified 
area or notified route. There is a proviso to 
sub-section (8) which states that no such 
scheme which relates to any inter-State route 
shall be deemed to be approved scheme, un- 
less it has been published in the Official 
Gazette with the previous approval of the 
Central Government. 

16. Having regard to the aforesaid 
provisions in Section 68-D of the Act, the 
objections that are to be filed are only ob- 
jections in relation to the particular scheme 
which is published under Sections 68-C by 
the State Transport undertaking. Under sub- 
section (2) of Section 68-D it is those objec- 
tions that have to be considered after hear- 
ing the objector and the State Transport 
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undertaking. Thereafter the State Govern- 
ment may either approve the scheme or modi- 
fy the same. The proviso to sub-section (8) 
makes it manifest that no inter-State route 
could be affected by the scheme to be publish- 
ed under Section 68-C of the Act and cannot 
be approved by the Government under Sec- 
tion 68-D after following the procedure pres- 
cribed therein, unless the approved scheme 
is published in the Officia] Gazette containing 
reference to the inter-State. route in the 
scheme. This could be done only with the 
previous approval of the Central Govt. As per 
sub-section (2), the State Government may 
approve the scheme as published under Sec- 
tion 68-C or modify the scheme after con- 
sidering the obejctions. The word ‘modify’ in 
the said sub-section means ‘to change slightly 
or partially in character.” The State Govern- 
ment when it approves the scheme under Sec- . 
tion 68-D of the Act presents no difficulty. 
But when it comes to a question of modifi- 
cation of the scheme, the modification quite 
obviously could only be made, having regard 
to the objections filed. The objections filed 
can only be in relation to the scheme pub- 
lished under Section 68-C. It is plain that no 
other objections can be entertained by the 
State Government. It is quite patent that 
the scheme published under Section 68-C does 
not make any reference to an inter-State route 
or inter-State operators. The impugned clause 
in the note was added in the scheme publish- 
ed by the Government under Section 68-D (3) 
of the Act. That impugned clause which is 
appended to the note at the end of the pub- 
lished -scheme added a condition that the per- 
mit holders of stage carriages on the inter- 
State routes shall not pick up or set down 
intra-State passengers on the notified route. 
But for this condition introduced in the 
scheme published under Section 68-D, the 
inter-State operators plying along the noti- 
fied route could pick up or set down passen- 
gers. With regard to the condition imposed 
in the impugned clause, no objections could 
have been filed by the inter-State operators, 
as the scheme published under Section 68-C 
made no reference to any -inter-State route. 
Their objections, if any, in that respect could 
not have been made. Some of the inter- 
State route permit holders are also intra-State 
permit holders. Their objections would only 
have been in relation to the intra-state route 
which is the notified route and not of some- 
thing which was never found in the scheme 
published under Section 68-C of the Act. Thus 
there can be no doubt that the imtroduction 
of a new condition in the note appended to 


_the scheme published under Section 68-D w 


made without hearing the writ petitioners, 
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ho are inter-State operators. Thus, princi- 
ples of natural justice are violated and the 
conditions introduced behind the back of those 
who were not heard cannot be allowed to 
stand. Proviso to sub-section (8) of Section 
68-D of the Act envisages that the approv- 
ed scheme under Section 68-D may relate 
to an inter-State route, but before. it could 
become an approved scheme, it must be pub- 
lished in the official gazette with the previous 
approval of the Centra] Government. It is 
not the case of the appellants that any steps 
were taken by the State Government so as to 
satisfy the requirements of the proviso. 


17. For the above reasons, we have 
no hesitation in upholding the judgment under 
appeals. 


18. The learned -Advocate-General 
cited certain authorities in support of his argu- 
ment to which. we shall presently refer. Re- 
lance was placed upon the decision in S. A. 
Khader v. Mys. R. A. Tribunal, AIR. 1973 SC 
534. In this case the relevant facts for our 
purpose are these, In August, 1964,. the 
States of Mysore and Andhra Pradesh entered 
into a reciprocal agreement to introduce stage 
carriage services on the inter-State route from 
Bellary in Mysore State to Manthralaya in 
Andhra Pradesh via Chintakunta. The said 
scheme was approved by the Government of 
Mysore under Section 68-D of the Act. This 
was popularly called as the ‘Bellary Scheme’. 
Under ‘the said scheme, on a portion of the 
road in question, viz. from Bellary to Chin- 
takunta Border, operators other than those 
mentioned in the scheme were totally exclud- 
ed and only State Transport undertaking could 
operate the services. The Mysore Road Trans- 
port Corporation, which was~the State Trans- 
port undertaking, one B. Subba Rao the ap- 
pellant and certain other persons filed appeals 
before the Mysore State Transport Appellate 
Tribunal which remitted the case to the Re- 
gional Transport Authority for a fresh disposal. 


Aggrieved by that decision, the State Trans-. 


port Corporation and others filed appeals be- 
fore the Mysore Revenue Appellate Tribunal. 
That Revenue Tribunal allowed the appeal of 
the appellant in its entirety granting him a 
permit for the inter-State route with the con- 
dition that no passenger was to be picked or 
set down on the portion of the road overlapp- 
ing the notified route of the Bellary Scheme. 
The appeals preferred by the others were 
dismissed. Then writ petitions were filed 
before the High Court, one by the State Cor- 
poration and the other by B. Subba Rao and 
others challenging the order of the Revenue 
Appellate Tribunal. The High Court did not 
agree with the view of the Revenue Appellate 
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Tribunal that. even under a scheme of total 
exclusion from Bellary to Chintakunta border, 
a permit could be issued in respect of the 

overlapping of the inter-State route by mak- ` 
ing that permit ineffective. The High Court 

had remanded the matter to the State Trans- 
port Authority. for a disposal according to. 
law. An appeal was preferred by the appel- 
lant to the Supreme Court. It may be noted 
that the Bellary Scheme provided for the 
State Transport undertaking to operate ser-. 
vices on all the routes to the complete exclu- 
sion of other persons except in regard to por- 


_tions of inter-District routes lying outside the 


limits of Bellary District. Existing permit 
holders on inter-State routes would be allow- 
ed to operate such inter-State routes, subject 
to the condition that their permits shall be 
rendered ineffective by the competent autho- 
rity for the overlapping portions in the Dist- 
rict of Bellary. One of the atguments ad- 
vanced on behalf of the appellant was that 
because the scheme merely provided for par- 
tial exclusion, it was open to the authorities 
concerned to issue a permit for the route 
overlapping the inter-State-route. The court 
rejected that contention. 


‘19. - The next argument on behalf of 
the’.appellant before the Supreme Court was 
that any scheme of nationalisation of a route 
by a State as approved under Section 68-D 
of the Act cannot override the inter-State 
agreements in ‘respect of inter-State routes, 
This contention was negatived by the Supreme 
Court in T. N. R. Reddy v. M. S. T. Authority, 
AIR 1971 SC 1662. Following that decision, 
it was held that a scheme of nationalisation 
approved under Section 68-D would prevail 
over an inter-State agreement in respect of 
an inter-State route. In paragraph 10 of the 
judgment, it was pointed out by their Lord- 
ships that where the termini were within the 
State of Mysore, the scheme could not be said 
to deal with an inter-State route at all-and in 
such a case no question arose of the applica- 
bility of the proviso to sub-Section (3) of Sec- 
tion 68-D of the Act and that in the case be- 
fore them there was no scheme of nationalisa- 
tion relating to the inter-State route from 
Bellary to Manthralaya. The Bellary Scheme 
was confined to the intra-State route. It may 
be that a portion overlaps the inter-State route 
from Bellary to Mantralaya. But so long as 
it is an intra-State route, it could be nationalis- 
ed by the State of Mysore under the provi- 
sions of Section 68-D of the Act. This deci- 
sion, in substance, Jays down that a scheme 
of nationalisation approved under Section 68-D 
would prevail over an inter-State agreement 


in respect of an inter-State route and that the 
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Government can nationalise intra-State route 
even though a portion of it overlaps the inter- 
State route. We fail to see what manner of 
assistance can be derived from the dicta in 
this case in relation to the facts: before us. 


20. In T. N. R Reddy v. M. S. T. 
Authority, AIR 1971 SC 1662 the Supreme 
Court held that under Section 68-C of the 
Act it is open to the authority to permit a 
scheme in which there is a partial exclusion 
of private operators. That is to say, under 
Section 68-C an order making the permit of 
private operators along a notified route in- 
effective for the overlapping part could be 
justified under Section 68-C as it is a partial 
exclusion. The case does not deal with any 
inter-State route or operators on the inter- 
State route and it is of no help in the present 
case. The partial exclusion in the case related 
to an intra-Stgte route which was notified. 


2l. Nilkanth Prasad v. State of Bihar, 
AIR 1962 SC 1135 also, has nothing to do with 
any intra-State route and overlapping portions 
of the Inter-State route. It was held in this 
case that the intention of the provisions under 
Chapter IV-A of the Act is to exclude private 
operators completely from running over cer- 
tain sectors or routes vested in the State 
Transport undertakings, Even in case where 
the notified route and the route applied for 
by-a private operator ran over a common sec- 
tor, the curtailment by virtue of the notified 
scheme would.be. by excluding that portion of 
the route or in other words the road coming 
to. both. In the wording of Chapter IV-A, 


the distinction between route as the national . 


line and the road as the physical track dis- 
appears for the reason that the route cannot 
be curtailed without curtailing a portion of 
the road. Private operators were therefore 
disantitled to run over these portions of their 
routes which were notified as part of the 
scheme. Thus, the decision also renders no 
help in the controversy before us. 


22. In T. N. R. Reddy v. M. S. T. 
Authority, AIR 1971 SC 1662, the States of 
Andhra Pradesh and Mysore entered into a 
certain agreement what is called the ‘Kolar 
Scheme’: One of the arguments advanced 
by the Counsel for the appellant in the case 
was that the Kolar Scheme could only be 
modified with the condition that the appel- 
lant should not pick up or drop passengers 
on the overlapping portion of the route which 
was an inter-State route. This point was not 
considered by their Lordships in the view 
they had taken on the other contentions. In 
the Kolar Scheme Clause (4) stated that ‘the 
State Transport undertaking will operate ser- 
vices on all the routes to the complete exclu- 
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gion of other persons except that (a) that 
existing permit holders on the inter-State 
routes may continue to operate such inter- 
State routes, subject to the condition that their 
permit shall be rendered ineffective for the 
overlapping portions of the notified routes.’ 
This decision also is of no help to us, as the 
Court did not decide on this point urged by 
the counsel for the appellant. 

23. In Writ Petitions Nos. 8188 and 
8805 of 1975, the impugned clause is found 
as CL (6) to the note appended. For the re- 
asons given in the writ appeals above, in 
Clause (6) of the said note, the portion read- 
ing ‘subject to the condition that they shall 
not pick up or set down passengers on the 
proposed route’, in G. O. Ms. No. 778 Home 
(Transport-V) dated 8rd June, 1975 is quash- 
ed and the Writ petitions are allowed to that 
extent. 

24. © Our learned brother in the writ 
petitions had reserved to the State Transport 
undertaking the liberty to issue a fresh noti- 
fication under Section 68-C. of the Act, if they 
proposed to make inter-State permits of the 
writ petitioners ineffective in so far as the 
notified route is concerned. This ‘ observa- 
tion has not been: questioned before us. We 
need not disturb the said observation. 


25. In the result, all the writ appeals 
are dismissed with costs. The two writ peti- 
tions are allowed to the extent indicated above 
wih, costs. Advocate’s fee Rs. 100/- in each. 

. Appeals dismissed, 
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Achuta Yellamandaiah and others, Appel- 
lants v. Kurakulakshmamma and others, Res- 
pondents. 

Appeal No. 179 of 1972 and Memoran- 
dum of Cross Objections and Appeal No. 752 
of 1972, D/- 25-8-1975°. 

(A) Civil P. C. (1908), Order 20, R. 13 
— Administration suit — Preliminary decree 
— Claims of creditors (impleaded as parties) 
cannot get time barred even if preliminary 
decree is not passed within time limited by 
law of limitation. AIR 1960 Ker 229, Dissent- 
ed from. 


When once the creditors are impleaded 
as parties to an administration suit their 


*(Against decree of Addl Sub. J. Kurnool in 
O. S. No. 102 of 1968, D/- 29-11-1971). 
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claims cannot get time-barred at all and when- 
ever the preliminary decree is passed in such 
a suit, which decree dates back to the date 
of institution of the suit, the rights of the 
parties will have to be worked out in accor- 
dance with the preliminary decree. It would 
be rather monstrous to say that the claims of 
such creditors who were also parties to such 
a suit would get time barred unless the pre- 
liminary decree is passed within the time 
limited by the law of limitation for the en- 
forcement of these debts. AIR 1931 Mad 
683 and AIR 1986 Bom 423 Relied on; AIR 
1960 Ker 222, Dissented from. : 
(Paras 10, 11 


Cases Referred: Chronological Paras 


AIR 1960 Ker 222 = 1959 Ker LJ 1072 4, 

, 6, 7, 9, 11 
AIR 1936 Bom 423 = 38 Bom LR 884 1l 
AIR 1931 Mad 683 = 61 Mad LJ 983 1l 


K. Subrahmanya Reddy and P. Kames- 
wara Rao, for Appellants; R. V. Subbarao and 
R. Prasad, for Respondents. 


VENKATRAMA SASTRY, J:—- These 
two a arise out of an administration suit.. 
A. S. 179/72 is preferred by plaintiffs 1 and 
8 to 5. A. S. 752/72 is preferred by defen- 
dants 29 to 32. 


2. One Kuraku Subbarayudu died on 
16-8-1988 leaving behind him defendants 1 
and 2, his wives and defendants 3 to 9 his 
sons and daughters. He has left a large 
estate which is shown in A-schedule property 
which consists of immoveables and B-Schedule 
moveable properties. Originally the suit was. 
filed by five plaintiffs who are the creditors 
of Subbarayudu. As the 2nd plaintif died 
plaintiffs 6 to 12 were added as his legal re- 
presentatives. Tbe Ist plaintif obtained a 
decree for Rs. 6,000/- and .odd and costs on 
80-10-1970 under Ex. A-1 against Subbara- 
yudu and the other defendants and his heirs. 
Similarly the 3rd plaintiff obtained a decree. 
for Rs. 4000/- and odd plus costs on 30-8- 
1968 under Ex. A-18. The 4th plaintiff also 
obtained a similar decree for Rs. 10,223-76 on 
30-6-1971, vide Ex. A-14. The 5th plaintiff 
lent a sum of Rs. 3,000/- on a promissory 
note dated 7-7-1967 which has been marked 
as Ex. A-7. There are two payments made 
on 4-1-1968 and 7-4-1988 of Rs. 1000/- each 
of which have been separately marked as 
Exs. A-7 (a) and A-7 (b). The plaintiffs claim- 
ed that all the-properties in A and.B Schedules 
are liable to discharge the debts due to them 
and the other defendants. Originally. some 
of the other creditcrs.. were impleaded as 
defendants but subsequently most of the 
other creditors ‘got themselves impleaded by 
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filing petitions on their own behalf. By the 
date of the disposal of the suit there were 75 
defendants in the lower court out of which 
defendants 1 to 9 are the heirs of Subbara- 
yudu while the other defendants are all the 
creditors and their legal representatives. 

3. The main contest was raised by 
the 2nd defendant who happens to be the 
second wife of late Subbarayudu. According 
to her, items 10 to 17 shown in the A-Sche- 
dule belonged to her as her separate property. 
She says that she has purchased those pro- 
perties with her own funds, that she was alone 
in possession realising the rents, leasing out 
the lands and paying cist thereof. These pro- 
perties, therefore cannot be proceeded against 
for recovery of debts due by Subbarayudu. 
There are also other defences raised by the 
2nd defendant which are here not very rele- 
vant, But one of the other defences raised 
by her in the lower court was that the debts 
claimed by the 5th plaintiff and the defendant 
Nos. 29 to 82 were barred by time by: the date 
of the preliminary decree though not by the 
date of the suit and hence they are not en- 
titled to claim any share out of the assets of 
Subbarayudu. The other defendants have also 
pleaded that ‘the debts contracted by Subbara- 
yudu were Avyavaharika and the business 
debts incurred by Subbarayudu were not 
binding upon his sons. Item 2 was also 
claimed to be the self-acquired property by 
Subbarayudu. i 

4 On the above pleadings the lower 
court framed appropriate issues and after a 
trial passed a preliminary decree directing the 
administration of the estate of Subbarayudu 
after excluding items 10 to 15 of the A-Sche- 
dule. The lower Court held that the 2nd de- 
fendant purchased those items under Ex. 
A-23 and Ex. B-l with her own funds and; 
therefore, they should be treated as her own 
property and not the property of Subbara- 
yudu. As regards the debts due to the 5th 
plaintiff and defendants 29 to 32 the lower 
Court held that since those debts were barred 
by the date of the preliminary decree they 
were not entitled to claim any amounts. The 
lower court relied upon the decision in Anan- 
than Pillai v. Krishna Iyer (AIR 1960 Ker 222) 
for coming to that conclusion. As regards 
the question of liability of the sons the lower 
court left it open and allowed the creditors 
to work out their remedies as against the 
sons in execution. They are so entitled to 
pursue their remedies against the other joint 
family properties. Even though the lower 
Court has held item 2 as the self acquired 
property the lower court directed that only 
a one-third of the said item should be sold 
for -purpose of distribution to the creditors. 


- a 
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5. In the appeal preferred by the 
plaintiffs Sri K. Subrahmanya Reddy, learned 
counse] for the appellants has canvassed the 
findings given against the plaintiff by the 
lower court. ` 

6. First of all he has attacked the 
finding of the lower Court in regard to the 
debts due tb the 5th plaintiff and defendants 
29 to 82. According to the learned counsel, 
the debt due to the plaintiff was based upon 
a promissory note dated 7-7-1967 and there 
were two endorsements dated 41-1968 and 
7-4-1968 marked as Exs. A-7 (a) and A-7 (b). 
The suit was filed on 5-10-1968. On that date 
the claim based upon that promissory note 
was not barred by limitation. The preliminary 
decree was passed by the lower Court on 
29-11-1971. It is no doubt true that by the 
date of the preliminary decree a claim based 
upon such a promissory note may be barred 
by limitation. But that is no ground to say 
that those creditors cannot be paid any amount 
out of the assets of Subbarayudu merely be- 
cause the Court has taken a long time in the 
disposal of the suit. The learned counsel con- 
tends that when once the creditors are made 
parties to the suit to an administration suit 
their claims cannot get ‘barred by limitation 
at all. Their rights will be determined ac- 
cording to the preliminary and final decrees 
to be passed in the suit. He has also ques- 
tioned the correctness of the decision of the 
Kerala High Court in Anandhan Pillai v. 
Krishna Iyer (AIR 1960 Ker 222) relied upon 
by the lower Court. 

7. On the other hand Mr. R V. 

_ Subba Rao, learned counsel for the 2nd de- 
fendant sought to justify this finding on the 
basis of the decision in Ananthan Pillai v. 
Krishna Iyer (AIR 1960 Ker 222). We will, 
therefore, examine now the correctness of 
the view enunciated in Ananthan Pillai v. 
Krishna Iyer. i 

8. We may also at this stage men- 
tion that the point arising in A. S. 752/72 
preferred by defendants 29 to 32 is also the 
same namely, whether the debts due by those 
defendants which were not barred on the 
date on which they applied to be madé as 
parties to the suit became barred by the date 
of the preliminary decree or not. It is there- 
fore, on this question, necessary to dispose of 
the first point raised by the learned advocate 
for the appellant in this appeal and also the 
connected appeal A. S. 752/72. 


9. In Ananthan Pillai v. Krishna Iyer 
(AIR 1960 Ker 222) decided by their Lord- 
ships Shankaran C. J. and Anna Chandy J. 
the appeal was preferred by the 8th defendant 
whose tarwad had conducted a chitty. The 
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appeal arose out of an administration suit for 
collecting the assets of the chitty and for pay- 
ing every amount of the chitty. A preliminary 
decree also was passed and a receiver was ap- 
pointed to take the necessary steps for collect- 
ing the assets and distributing the same. When 
the properties of the 8th defendant’s tarward 
were attempted to be sold in execution of the 
said decree the 8th defendant objected. He 
also filed an application for permission to pay 
the debts in instalments. It was opposed by 
some of the contesting counter petitioners. 
The main controversy was as to how many 
of the claims against the foreman had become 
barred by limitation. According to the 8th 
defendant’s tarwad the claims of the plaintiffs 
and also of defendants 42 and 44 were alone 
subsisting, while the claims of all the other 
creditors had become barred hy limitation 
even before the date of the preliminary de- 


cree. 


10. The trial court in that case took 
the view that after the institution of the suit 
the law of limitation would not operate as 
against any such claim and therefore the 
claims of several creditors have not become 
barred. That view was not accepted by the 
High Court and it was observed as follows: — 

“The mere institution of an administra- 
tion suit will not have the effect of suspend- 
ing the Jaw of limitation so far as the credi- 
tors are concerned. It is only with the pass- 
ing of the preliminary decree that the Court 
takes charge of the chitty assets and proceeds 
to administer the same for the benefit of the 
creditors. After the date of the preliminary 
decree, the affairs of the .chitty assets are in 
the hands of the court and hence the claims 
of the creditors will not be barred by the 
operation of the law of limitation. Prior to 
that date, those claims may get time barred. 
The question whether the claims of the credi- 
tors in this case had thus become time-barr- 
ed, before the date of the preliminary decree, 
has not been investigated. It has to be in- 
vestigated and such of the claims which were 
alive up to the date of the preliminary decree 
have to be entertained and provision made 
for satisfaction of those claims. For this pur- 
pose, the case has to be sent back to the 
lower court.” 


If their Lordships intended to lay down as a 
general proposition even in the case of credi- 


‘tors who have been made parties to the ad- 


ministration suit, their claims would be barred 
if they are not alive by the date of the pre- 
liminary decree we respectfully differ from 
that view. The facts of the case as given in 
the judgment do not clearly bring out the im- 
portant aspect, namely, whether there are any 
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thereof) under those sections or of any 
order passed under Section 27,. and may 
.pass such order thereon as it deems fit, 
efter giving the party a reasonable oppor- 
tunity of being heard: 


Provided that, nothing in this sub-sec- 
tion shall.entitle the State Government to 
call for the record of any inquiry or pro- 
ceedings of a declaration or part thereof 
under Section 21 in relation to any land, 
unless an appeal against any such decla- 
ration or part thereof has not been filed 
within the period provided for it, the pos- 
session of such land has not been taken 
under sub-section (4) of Section 21 and a 
period of three years from the date of 
such declaration or part thereof has not 
elapsed.” f 


3. It is common ground that in 


the case of an order passed by the Spe-- 


cial Deputy Collector, an application under 
Section 45 (2) of the said Act would lie 
to the Commissioner by reason of the 
powers delegated to him by the Govern- 
ment. The submission of Mr. Sali, the 
learned counsel for the petitioner, is that, 
in the present case, the . declaration or 
order made by the Special Deputy 
Collector was on 31st October 1966, the 
application under Section 45 (2) was made 
within three years of that time and hence 
respondent No. 2 was in law bound to en- 
tertain this application on merits. It is 
submitted by him that in dismissing the 
application on the ground that it was not 
maintainable, respondent No. 2 has com- 
mitted a patent error of. law which has 
led to a miscarriage of justice. It does 
seem to us that there is considerable sub- 
stance in the submission of Mr. Sali. In 
our view, as the application had been 
made in time, it ought to have been con- 
sidered on merits unless it fell within the 
scope of the proviso to Section 45 (2) G 
the said Act. 


- 4, The first submission of Mr. 
Sabnis, the learned Assistant Government 
Pleader for the respondents, is that in the 
present case as an appeal had been filed 
by the petitioner to the Revenue Tribunal 
under Section 33 of the said Act, the order 
passed by the Special Deputy Collector 
which was appealed against became merg- 
ed in the order of the said Tribunal and 
there could be no revision preferred to 
the Commissioner against that ` order 
which was made in an appeal under Sec- 
tion 33 of the said Act. In this regard, it 
would be useful to refer to the decision 
-of a Division Bench of this Court in 
Mohamed Oomer v. S. M. Noorudin 
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Rambhau v., State (Kania J.) 
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(ATR 1952 Bom 165). In that case it has 
been held that it jis only on a judicial 
determination that the order of the lower 


Court becomes merged in the decision of 
- the Court of appeal. But no merger takes 


place when the Court of appeal does not 
judicially determine the appeal but dis- 
misses it on any preliminary ground like 
limitation or maintainability. Then, on 
the dismissal by the eppellate Court, the 
order that still stands is the order of the 
lower Court and not the order of the 
Court of appeal. In view of this decision, 
it appears to us that the aforesaid sub- 
mission of Mr. Sabnis must be rejected. 





5. The next siban of Mr. 
Sabnis is that as an appeal had been pre- 
ferred against the order of the Special 
Deputy Collector the case of the peti- 
tioner. was covered by the proviso to Sec- 
tion 45 (2) of the said’ Act, and the 
application preferred to the Commissioner 
was not maintainable at all Mr, Sabnis 
placed strong reliance on the part of the 
proviso which lays down that no applica- 
tion under Section 45 (2) can be enter- 
tained “unless an appeal against any such 
declaration or -part thereof has. not been 
filed within the period provided for it.” 
It is submitted by him that once it is 
established that an appeal was filed, 


_whether in time or beyond time as in the 


present case, the case falls within the 
terms ‘of. the proviso and no application 
under Section 45 (2) of the said Act could 
be maintained. In our view, this sub- 
mission is unsustainable. What Mr. 
Subnis is really trying to do is to ignore 
the words “within the period provided for 
it,” which are used in the said proviso, 
and there is no warrant at all for doing 
this. In the present case, an appeal was 
undoubtedly preferred against the order 
passed by the Special Deputy Collector, 
but this appeal which was not filed with- 
in the period provided for it was dismiss- 
ed on the ground of limitation, Ad- 
mittedly, this appeal was filed beyond the 
prescribed time, and we fail to see how 
the application made ‘to the Commissioner 
could have been rejected by him on the 
ground that the petitioner had preferred 
an appeal to the Revenue Tribunal which 
was beyond time and was dismissed sum- 
marily on that ground. The case might 
have been different had the delay been 
condoned by the said Tribunal and the 
appeal before it considered on merits. 
That is admittedly not the case here. It 
is not the. contention of Mr. Sabnis that 


the application is covered by the proviso 
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to Section 45 (2) of the said Act for any 
other reason. 


6. The last submission of Mr. 
Sabnis fs that as the petitioner had pre- 
ferred a Spl. Civil Application against the 
aforesaid order of the Tribunal in which 
he had also sought to challenge the order 
of the Special Deputy Collector, and as 
that Special Civil Application had been 
summarily rejected by this Court, the 
matter was finally concluded between the 
parties and it was not open to the peti- 
tioner to make an application under Sec- 
tion 45 (2) of the said Act as he has sought 
to do. In our view, this submission of 
Mr. Sabnis must also be rejected. It is 
not seriously disputed before us that even 
an order summarily rejecting a revision 
application cannot amount to a decision on 
merits, In the present case, moreover, 
the application which was y re- 
jected was an application made to this 
Court under Article 227 of the Constitu- 
tion of India where the relief claimed is 
to a large extent discretionary. er, 
the main question which must have been 
directly in issue in that Special Civil Ap- 
plication was whether the ‘Tribunal was 
right in dismissing the appeal on the 
ground of ‘limitation. That Special Civil 
Application was filed sometime in 1967, 
after 3rd October, 1967, and it is hardly 
likely that in that Special Civil Applica» 
tion, which was admittedly filed after even 
the time for appeal against the decision 
of the Special Deputy Collector had ex- 
pired, the Court would have considered in 
any detail the merits of the order of the 
Special Deputy Collector which was pass- 
ed on 31st October, 1966, It is true that 
jn his order respondent No, 2 has stated 
that that Special Civil. Application was 
summarily dismissed on merits. But, we 
fail to see what is the basis of that ob- 
servation. Respondent “No. 2 has not 
taken any evidence and he was admittedly 
not present when that application was dis- 
posed of by this Court. His assertion that 
the said Special Civil Application was 
summarily rejected on merits is, there- 
fore, based on a pure conjecture and needs 
no serious consideration, This submission 
of Mr. Sabnis must also, therefore, fail 


7. . In our view, in the facts and 
circumstances of the present case, it was 
incumbent on respondent No. 2 to have 
considered the application made to him 
under Section 45 (2) of the said Act on 
merits and to have disposed of the same 
according to law. The finding of respon- 
dent No, 2 to the effect that the applica- 
tion made to him was not maintainable 
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discloses, in our opinion, a patent error of 
law which hag led to a miscarriage of 
justice, in the sense that the application 
of the petitioner has not been considered 
on merits at all, 


8 We would, therefore, make the 
rule absolute and set aside the order 
passed by respondent No. 2 holding that 
the application made to him by the peti- 
tioner was not maintainable and direct 
him to consider this application and dis- 
pose it of according to law. The respon- 
denis to pay to the petitioner the costs of 
this petition, 

Petition allowed, 


TA 
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VIMADALAL AND NAIK, JJ. 
Shivlal Khupchand Shop, Appellant 
v. Trimbak Kashinath Raktate and others, 
Respondents. l 
First Appeal No, 140 of 1966, Dj» 
13/25-3-1975.* l 
(A) Bombay Court Fees Act (1959), - 
Section 6 (iv) (d) and (j) and Sch. I, Arti- 
cle I — Claim suit under Order 21, Rule 
63 — Court fee payable — Suit is cover- 
ed by Article 4 of Sch. I and not by Sec- 
tion 6 (iv) (d) or (j). ae 2 
A suit under Order 21, Rule 63, Civil 
P. C., by an unsuccessful attaching credi- 
tor to set aside an order under Order 21, 
Rule 60 is not a suit for declaration about 
exemption from or non-liability to attach- 
ment nor can it be said to be-suit for a 
declaration of any other attributes of im- 
movable property which are referred to in 
Section 6 (iv) (d). Having regard to the 
definition of “attributes”, liability to be 
attached in execution of a decree, could 
not be said to be an attribute of the pro- 
perty. Thus, Section 6 (iv) (d) is not ap- 
plicable to a suit of the instant type. 
` ' (Para 15) 
Since the subject-matter of the suit 
would be either the property sought to be 
attached or the decretal amount for reco~ 
vering which they were attached, it could 
not be said that the subject-matter in dis- 
pute is not susceptible of monetary eva= 
luation, Therefore, Section 6 (iv) (j) has 
also no application to a suit in question. 
i (Para 17) 


*(Against order of S, D. Shaikh Civil J. 
Sr. Divn., Ahmednagar, in Spl. Civil Sut 
No. 7 of 1965.) 


CT/CT/A765/76/MBR 
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In the absence of a suit contemplat- 
ed by Order 21, Rule 63, the order which 
is passed either under Order 21, Rule 60 
or Rule 61, shall be conclusive and has 
evidently the force of a decree. Thus a 
suit under Order 21, Rule 63 is in effect 
a suit to set aside an order which has the 
force of a decree and therefore in such a 
suit the court fee payable is as provided 
by Article 4 of Schedule I read with the 
first proviso to Section 6 (iv) (d). AIR 
1947 Bom 482 and (1908) 10 Bom LR 1 
(PC) and (1880) ILR 4 Bom 515 (FB), 
Relied on. (Paras 20, 21, 22) 
Cases Referred Chronological Paras 


AIR 1947 Bom 482 = 49 Bom LR 552 17 
AIR 1923 Bom 244 = 25 Bom LR 151 8 
(1908) 10 Bom LR 1 = 35 Ind App 22 (PC) 

21 


(1880) ILR 4 Bom 515 (FB) 22 


K., S. Bhadti for Dr. B. R. Naik, for 
Appellant; V. N. Gadgil, for Respondents 
Nos. 1 and 2, Govt, Pleader as per High 
Court Notice, 


NAIK, J.:— (13-3-1975). This is an 
appeal by the original plaintiff against 
the judgment and decree of the learned 
Civil Judge, Senior Division, Ahmadna- 
gar in Special Civil Suit No. 7 of 1965 on 
the file of his Court. 

2. The plaintiff-appellant filed the 
suit giving rise to this appeal under Order 
XXI, Rule 63 of the Code of Civil Proce- 
dure, for setting aside the order passed by 
the Executing Court under Order XXX, 
Rule 60 and for a declaration that he has 
a right to attach the properties in suit. 

3. The facts leading to this suit 
which are numerous are briefly these, in 
so far ag they are relevant: One Sakha- 
ram had three sons viz., Gangadhar, Tatya 
and Kashinath. Sakharam died in 1910 
leaving behing his sons and ancestral pro- 
perties. After Sakharam’s death, Ganga- 
dhar was the Karta of the joint family. 
It may be mentioned that Gangadhar’s 
brothers Tatya and Kashinath also died 
soon after the death of Sakharam. Tatya 
died leving behind a minor son Babu who 
died in 1959 and the 2nd defendant 
Mathurabai is the widow of Babu. Kashi- 
nath died leaving behind his minor son, 
Trimbak who is the 1st defendant, It ap- 
pears that Gangadhar had executed a pro- 
note in favour of the plaintiff on 2-11- 
1929 for Rs, 18,565/-. The plaintiff filed 
Special Civil Suit No. 6 of 1936 on 5-2- 
1936 against Gangadhar, hig wife and two 
sons and his two nephews viz., Babu and 
Trimbak. The plaintiff alleged that Gan- 
gadhar in his capacity as the manager of 
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the joint family, had borrowed monies 
from the plaintiff from time to time for 
meeting the expenses of the joint family 
business of agriculture and the expenses 
of the joint family and also for the main- 
tenance of the joint family and for a legal 
necessity and the benefit of the joint fa- 
mily. It is in respect of such advances al- 
leged the plaintiff, that the suit pronote 
was executed by the 1st defendant Gan- 
gadhar and that ‘since the consideration 
for the pronote was advanced for the 
joint family purposes al] the defendants 
were liable for the said debt. Though 
the suit was heard ex parte, the learned 
Judge dismissed the suit against the other 
defendants and decreed that suit only 
against Gangadhar for Rs. 18,500/- toge- 
ther with future interest on Rs, 12,500/- 
and costs, He held on the issues settled 
by him for decision, that the suit is not 
maintainable against defendants 2 to 5. 
No appeal was preferred by the plaintiff 
against that judgment and decree, That 
ex parte decree was passed on 23-11-1938. 
The plaintiff thereafter filed Special Dar- 
khast No, 81 of 1941 and requested that 
the 11 agricultural lands mentioned in the 
execution application be leased through 
the Collector as required by Section 22 
of the Deccan Agriculturists Relief Act, 
1879, The darkhast was sent to the Col- 
lector on 13-3-1942. Gangadhar died on 
21-1-1945 and his sons and nephews were 
brought on record, It appears that on 
7-12-1945, the sons and nephews of Gan- 
gadhar purported to effect a partition of 
all the family lands, and as appears from 
Exh, 63, the extract of mutation, an ap- 
plication about the same being made to 
the revenue authorities, the revenue au- 
thorities effected mutation of the lands as 
per that alleged partition. When the 
Darkhast was thus pending the Bombay 
Agricultural Debtors’ Relief Act, 1947 
having come into force, the darkhast ap- 
plication was treated as an application 
under Section 4 read ‘with Section 19 of 
the said Act. The Special Court under 
the B. A. D. R. Act held on 12-6-1959 
that the judgment-debtors were not deb- 
tors whose debts did not exceed Rupees 
15,000/- and, therefore the darkhast was - 
re- transferred to the civil Court, After 
that retransfer on 10-12-1951, the plain- 
tiff made an application to the executing 
Court for amending his darkhast so as to 
include a prayer for attachment and sale 
of 11 properties, That application was 
resisted on several grounds and without 
deciding the several contentions of the 


judgment-debtors, the trial Court reject- 
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ed that application by holding that the 
said properties couid not be attached in 
view of the provisions of Section 22 of the 
D. A. R. Act of 1879, The plaintiff there- 


after preferred First Appeal No. 428 of > 


1952. That appeal was allowed by this 
court holding inter alia, that since the 
D. A. R. Act, 1879 was repealed by the 
B. A. D. R. Act of 1947, there could be 
no bar to the attachment of the agricul- 
tural lands and this court while remand- 
ing the matter specifically observed that 
the court below should proceed with the 
darkhast in accordance with law on hear- 
ing the other contentions raised by defen- 
dants, 2, 3, 4 and 5, inasmuch as the other 
contentions were not at all decided by the 
Executing Court. After the remand the 
properties -were attached by the Execut- 
ing Court, Ag against that the 3rd defen- 
dant and others preferred First Appeal 
No. 237 of 1956. That appeal was allow- 
ed by this Court, But then Letters Patent 
Appeal No, 7 of 1961 being preferred the 
same was allowed on 29-11-1962 and it 
was held that the properties were liable 
te attachment. ‘That is why the con- 
testing defendants viz., the nephews of 
Gangadhar preferred a claim Petition No. 
140 of 1963 under Order XXI, Rule 58. 
They contended that they were not bound 
by the decree obtained against their 
uncle Gangadhar and that since there was 
a partition, between them and Ganga- 
dhar’s sons after the death of Gangadhar 
in 1945, and six out of the eleven proper- 
ties which were attached had fallen to 
their share, the said properties were not 
liable to be attached in execution of the 
decree in special civil suit No. 6 of 1936 
which was obtained by the plaintiff 
against Gangadhar. That contention hav- 
ing prevailed with the executing Court, 
the executing Court raised the attachment 
with respect to the six properties. It is 
as against such beckground, that the plain- 
tiff filed the suit giving rise 
appéal under O., XXI, R. 63 of the Civil 
Procedure Code. The plaintiff alleged that 
Gangadhar was the karta of the joint 
family and that he had raised the monies 
from time to time for the benefit of the 
. joint family as was alleged by him in 
Special Civil Suit No. 6 of 1936 and he, 
therefore, contended that the decree pass- 
ed in Special Civil Suit No. 6 1936 was 
binding on the contesting defendants. He 
also alleged that the alleged partition of 
1945 between Gangadhar’s sons and 
nephews was only a make belief to 
defraud his: claim and that in fact there 


was no partitton, He also contended that 
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the contention of the claimant-defendants 
is barred by res judicata by reason of the 
decision in First Appeal No, 428 of 1952 
and other appeals, 


4, The suit was resisted by the 
defendants and they. repeated their con- 
tentions that they are not at all Bound 
by the decree passed on Special Ctvil Suit 
No, 6 of 1936 and that the monies were 
not at all taken for the benefit of the 
joint family and they also contended that 
the partition of 1945. was a genuine par- 
tition and since then each brarich is in 
Possession of its share and the six suit 
properties have fallen to their branch. 
They further contended that it is not 
their contention, but on the other hand 
it is the contention of the plaintiff which 
is barred by res judicata by reason of 
the dismissal of the Special Civil Suit 
No. 6 of 1936 against them. They also 
contended that no proper court-fees were 
paid by the plaintiff on the plaint. 


5. The learned Civil Judge having 
regard to the fact that Special Civil Suit 
No, 6 of 1936 has been dismissed against 
the defendants, held that it was not ne- 
cessary to decide the question as to whe- 
ther Gangadhar borrowed the monieg as 
manager of the joint family or for the 
benefit of the joint family or for the legal 
necessity, He also held that it was not 
necessary to decide the defendant’s con- 
tention about the plaintiffs suit being 
barred by res judicata, He, however, 
held that there was a partition as alleged 
by the defendants and that therefore the 
suit properties were not liable to be at- 
tached and sold in execution of the dec- 
ree in Special Civil Suit No. 6 of 1936, 
which was dismissed against the claim~ 
ants defendants. 


6.  Aggrieved by that judgment 
and decree, the original plaintiff has pre- 
ferred this appeal, 


7. Mr. Bhadti, the learned Advo~' 


cate for the plaintiff-appellant has assail- 
ed the judgment of the learned Civil 
Judge by contending that as there was no 
decision in Specia] Civil Suit No. 6 of 
1936 as to whether the monies were rais- 
ed by Gangadhar as the Karta | of the 
joint family and for the benefit of the 
joint family, it is perfectly open to the 
plaintiff to contend and prove in this suit 
that the monies were in fact taken by 
Gangadhar as the Karta and for the bene+ 
fit of the joint family of which other de- 
fendants were the coparceners, He also 
argued that there wag no satisfactory evi- 
dence to prove the alleged partition be-, 
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tween the sons of Gangadhar and the 
nephews of Gangadhar and that that par- 
tition if any, appears to have been made 
to defraud the plaintiff. He also attack- 
ed the finding of. the learned Civil Judge 


on the point of the Court-fees to be paid . 


on the. plaint. While the question of 
court-fees would be decided by’ us after 
issuing notice to the Government Pleader, 
I am of the view that there is no sub- 
stance in the contention of Mr. Bhadti 
so far as the merits of the case are con- 
cerned, 


8. As the judgment in Special 
Civil Suit No, 6 of 1936 is not clear we 
thought advisable to go through the plaint 
in that suit, The certified copy of the 
plaint is at Ex. 64. A perusal of the 
averments in that plaint would. clearly. 
show that the plaintiff had made the self- 
same ‘contentions which he has made in 


the instant suit for holding the defen- 


dants’ share liable for being attached in 
execution of the decree passed in that 
special civil suit. In fact a perusal of 
that plaint would show that the drafts- 
man had in view the observations of the 
Division Bench of this Court reported in 
Vithalrao v. Vithalrao, 25 Bom ‘LR 151 = 


(AIR 1923 Bom 244) while drafting the’ 


plaint, In fact it has been stated speci- 
fically in the plaint that monies were 
taken by Gangadhar as the Karta of the 
joint family for meeting the expenses of 
the joint family agriculture and for joint 
family expenses and for the maintenance 


of the joint family and that since the suit 
pronote was executed by Gangadhar in- 


respect of some total of such sums, not 


only Gangadhar is liable as an executant ` 


of the pronote but even the other defen- 
dantg are personally liable for the ad- 
vances which were made from time to 
time for the purposes stated therein, Thus 
clearly there was an allegation that the 
suit was based against the other defen- 
dants on the original consideration and so 
far as Gangadhar is concerned, it was 
based-on the pronote and ‘also the con- 
sideration. Therefore, when the learned 
Judge dismissed the suit against the other 
defendants and decreed it only against 
Gangadhar by recording a finding on Issue 
No. 2 as to whether the suit is maintain- 
able against defendants 2 to 5 against the 
plaintiff, it would appear that if -the 
plaintiff still wanted to hold the defen- 
dants’ share in the joint family respon- 
sible for the same, it was his duty to pre- 
fer an appeal against that judgment and 
decree. Since the plaintiff has not cho- 
sen to do so, it would appear that as 
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‘No, 428 of 1952 this Court has 
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contended by the defendants it is not 
their contentions, but it is the plaintiffs 
contentions in the plaint which have been 
made in a bid to hold the contesting de- 
the debt, which are 
barred by res judicata by reason of the 
decision in Special Civil Suit No. 6 of 
1936, I find no substance in the conten- 
tion of the plaintiff about the defendants 
contention being barred by res judicata 
by reason of the decision in First Appeal 
No,.428 of 1952 and subsequent appeals. 
In fact as pointed out by me while stat- 
ing the facts leading to the stage of the 
suit being filed, while allowing Appeal 
specifi- 
cally observed in its remand order. that 
the Court below should proceed accord- 
ing to law after considering the other 
contentions raised by defendants Nos. 2, 
3, 4 and 5. That was because the deci- 
sion of the trial Court dismissing the 
amendment application was arrived at 
only on an interpretation of the repeal of 
the D, A. R. Act of 1879 and not on any 
consideration of the contentions of the 
defendants which were raised on merits. 
Since these contentions were repelled 
finally and the attachment was levied the 
defendants immediately filed claim Peti- 
tion No, 140 of 1963 with success. That 
being the position it would appear that 
the contentions of the defendants are not 
barred by res judicata by reason of the 
decision in First appeal No. 428 of 1952 
or subsequent appeals inasmuch as the 
contentions of the defendants were ` not 
at all considered or required to be con- 
sidered in those appeals, 


9. As regards the submission of - 
Mr, Bhadtj that the alleged partition be- 
tween the sons and néphews of Gangadhar 
is fraudulent, I find that there is absolu- 
tely no substance in this contention. It 
is true that a bald allegation is made in 
the plaint about that partition being made 
with a view to defraud the plaintiff, But 
then when the plaintiff went in the wit- 
ness box and examined himself, he has 
not said a word about that partition being 
fraudulent. On the other hand he has 
given important Gdmissions to the effect 
that there was.a partition between the 
sons and nephewg of Gangadhar after 
his death and that the lands in suit are 
in the possession of defendants 1 and 2 
since the time of the partition and it ig 
they who are making the wahivat of the 
same. There is absolutely nothing in his 
evidence at the trial to show that the 
partition was not genuine or not intend- 
ed to be acted upon or was not equitable. 
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On the other hand, as pointed out above, 
he has fully attested the genuineness of 
the partition set up by the defendants. 
So also his witness Jaivant has stated in 
his evidence in chief itself that during 
their minority the nephews of Ganga- 
dhar were residing with Gangadhar and 
that after his death the coparceners sepa- 
rated and have been living independently. 
It would thus appear that.at the trial the 
plaintiff has admitted in unequivocal 
terms that there. was in fact a partition 
between Gangadhar’s sons and nephews 
viz, defendants 1 and 2 and that since 
then it is the defendants 1 and 2 who: are 
in possession and enjoyment of the suit 
six lands, We also find from Ex. 63 the 
certified copy of the extract of mutation, 
that after the death of Gangadhar on 
21-1-1954, there being a partition between 
Gangadhar’s two sons and two nephews 
an application dated 7-12-1954 was made 
by them for effecting the mutation in the 
light of that partition and according to 
that partition whereas six lands fell to 
the share of Gangadhar’s two sons, who 
also appear to have effected partition 
inter se, two lands each fell to the share 
of Gangadhar’s two nephews, We are 
told, that it ig these four lands which were 
allotted to the nephews in this partition, 
which have been since sub-numbered, and 
it is these lands which constitute the six 
lands in the instant suit, It would be, 
therefore unnecessary to refer to the evi- 
dence of the defendants on the point of 
this partition which has been characteris- 
ed by the learned Civil Judge as absurd 
or even foolish, The fact remains that 
the fact of partition is to be found in the 
certified copy of the extract of mutation 
and that partition was effected as is ad- 
mitted by the plaintiff himself and even 


his witness and what is more, 
that partition is being acted upon 
as admitted by the plaintiff him- 


self, There is absolutely nothing on 
record to show that that partition was 
not intended to be acted upon, The re- 
sult, therefore, is that the defendants 
have succeeded in proving that was a 
genuine partition after. the death of 
Gengadhar. 


10, Since the Special Civil Suit 

No. 6 of 1936 was dismissed against de- 

` fendants 2 to 5, including the present con- 
testing defendants, in spite of identical 

averments made therein as have been 

: made in the instant suit, for holding the 
contesting defendants liable for the debt, 

it would appear that the present suit is 

barred by res judicata by reason of the 


1 


ALR 


decision in that suit and that even other- 
wise since these properties were. not at- 
tached when the family was joint and 
there was already a partition by the time 
the attachment was levied and in that 
partition the suit properties have fallen 
to the-share of the defendants, it would 
appear that the plaintiff is not all entitl- 
ed to proceed against these properties in 
execution of his decree, In the result, I 
hold that the learned Civil Judge was 
right in dismissing the plaintiff's suit, 
VIMADALAL, J:— I agree, 


BY THE COURT 


11. As regards the question 
of Court-fees payable in respect 
of a suit of this nature, we think 
it desirable to decide that point after 
hearing ‘the Government Pleader, as it af- 
fects the State revenue and there is no 
decided case on the point under the Bom- 
bay Court Fees Act of 1959. We, there- 
fore, propose to issue a notice to the Gov- 
ernment in regard to the Court-fees, pay- 
able, both on the suit as well.as the ap- 
peal, We direct that the matter should 
be placed on board on Monday, 24th of 
March, 1975, for that purpose, 


NAIK, J.:— (25-3-1975) 12, The 
plaintiff-appellant had paid Court- 
fees of Rs. 15/- by treating it 
as a suit covered by the first Provigo to 
Section 6 (iv) (d) of the Bombay Court- 
Fees Act, 1959. An objection being taken 
by the defendants respondents, the learn- 
ed Civil Judge agreed with their conten- 
tion that Section 6 (iv) (d) has no appli- 
cation to such a suft. He observed that 
the said provisfon applied only to suits 
wherein a declaration that the. property is 
not liable to be attached is sought. Since 
the instant suit is a suit to get a decla- 
ration that the properties are liable to be 
attached, he observed, it was a converse 
case than the one provided for by the 
first Proviso to Section 6 (iv) (dy. In his 
opinion the suit was governed by the 
provisions of Section 6 (iv} (j), as the 
subject-matter of the suit was susceptible 
of monetary evaluation inasmuch ag it 
was the right to attach the property, 
which is valued at Rs, 15,000/-. He, 
therefore, directed the plaintiff-appellant 
to pay ad valorem Court Fees on that 
valuation. . 
The propriety of this reason- 


13. 
ing is challenged by Mr. Bhadati in this 
appeal. 

14, Section 6 (iv) (d) of the Bom- 


bay Court-fees Act of 1959 provides as 
under:— 


1976 ` 


- "6. The amount of fee payable under 
this Act in the suits next - hereinafter 
mentioned shall be computed as 
follows:— 


üv) (d) — In suits for declaration in 
respect of ownership, or nature of te- 
nancy, title, tenure, right, lease, ‘freedom 
or exemption from, -Or non-liability to, 
attachment with or without sale or other 
attributes, of immovable property, such 
as a declaration that certain land is per- 
sonal property of the Ruler of any for- 


mer Indian State or public trust property ` 


or property of any class or community — 
one fourth of ad valorem fee leviable 
for a suit for possession on the basis of 
title of the subject-matter, subject to a 
minimum fee of eighteen rupees and sè- 
venty-five paise; 

Provided that if the question is -of at- 
tachment with or without sale the amount 
of fee shall be the ad valorem fee accord- 
ing to the value of the property. sought to 
be protected - from attachment with or 
without sale or the fee of fifteen rupees, 
whichever is less; 

“ox xx xx xx” 

15, There is no doubt that Section 
6 (iv) (d) has no application ‘to a suit 
under Order XXI, Rule 63 filed by an un- 
successful attaching creditor, inasmuch as 
that provision: deals with suits for decla- 
ration in respect of ownership or nature 
of tenancy, title, tenure, right, lease, free- 
dom or exemption from or non-liability 
to, attachment with or without sale or 
other attributes, of immovable property. 
the instant case, the attaching creditor 
Jed the suit under Order XXI, Rule 63 
for setting aside the order passed in Mis- 
cellaneous Application No. 140 of 1963 at 
the instance of the defendants and for a 
eclaration that the suit properties are in 
fact liable to be attached and sold in exe- 
cution application No. 81 of 1941 which 
is filed to execute the decree obtained by 
him in Special Civil Suit No, 6 of 1936. 
Clearly therefore this is not a suit for a 
eclaration about exemption from or 
on-liability to attachment, nor can it be 
aid to be a suit for a declaration of any 
other attributes of immovable property 
which are referred to in Section 6 (iv) (d). 
“Attribute” has been defined in the Con- 
cise Oxford Dictionary as “Quality as- 
cribed to anything; material object recog- 
nized as appropriate to person or office; 
characteristic quality,” Liability to be 
attached in execution of a decree, there- 
fore, could not be said to be an attribute 
of the property. In fact if the 
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expression “attribute of the pro- 
` perty” were to mean or include 


its liability for attachment, the Legisla- 
ture could not have used the expression 
“non-liability to attachment’, in Section 
6 (iv) (d) of the Act, since the expres- 
sion “liability”, by necessary implication 
would have included non-liabilty as well, 
if that were an attribute of the property. 
I am, therefore, of the view that Section | 
6 (iv) (d) is not. applicable to a suit of the’ 
instant type. 


16. But then we find it difficult to 
agree with the learned Judge when he 
says that the suit is covered by Section 
6 (iv) (j) of the Bombay Court Fees Act 
of 1959, Section 6 (iv) (i) as amended is 
to this effect:— 


ie iaseveniiies In suits where declaration 
is sought, with or without injunction or 
other consequential relief and the subject- 
matter in dispute is not susceptible of 
monetary evaluation and which are not 
otherwise provided for by this Act — 
thirty rupees.” 
That was the position when the suit was 
filed but after the amendment by Maha- 
rashtra Act 9 of 1970, for the expression 
“thirty rupees”, the following words have 
been substituted: “Ad valorem fee pay- 
able, as if the amount or value of the sub- 
ject-matter was three hundred rupees.” 


17. Now, it would appear, as 
rightly pointed out by Mr. Gumaste, in 
order that clause (j) of Sec. 6 (iv) may ap- 
ply, the subject-matter in dispute should 
not be susceptible of any monetary eva- 
luation, But then it would not'be said 
that the subject-matter in this suit is not 
susceptible of monetary evaluation, As 
was held by a Division Bench of this 
Court in Ratilal Manilal v. Chandulal 
Chhotalal, 49 Bom LR 552 at p. 554 = 
(AIR 1947 Bom 482 at pp. 483-484), the 
subject-matter of a suit is what the suit 
is about. There the Division Bench was 
construing the provisions of Section 7 (v) 
of the Court Fees Act, 1870. The ques 
tion which was debated before the Divi- 


‘sion Bench was as to what was the mean« 


ing of the expression “subject-matter of 
the suit”, as used in that provision. It 
was observed at p, 554 (of Bom LR) = 
(at pp. 483, 484 of AIR) that, in plain 
English the subject-matter of a suit Is 
what the suit is about, and that it is not 
the same thing as the object of the suit, 
It was further observed that the object of 
the suit is the claim, in other words, 
possession of the house. The subject of 
the suit, it wag observed, -is the house it- 
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self Applying this principle, since in 
the instant case, the subject-matter: of 
the suit would be either the property 
sought to be attached or the decretal 
amount for recovering which they were 
attached, it would appear that it could 
not be said that the subject-matter in 
dispute is not susceptible of monetary 
evaluation, That being the position, Sec- 
tion 6 (iv) (j) of the Bombay Court Fees 
Act of 1959 has no application to a suit 
of the type with which we are dealing. 

18- Which then is the precise sec- 
tion or article applicable to a suit under 
Order XXI, Rule 63, filed by an unsuc- 
cessful attaching creditor. As we have 
pointed out Section 6 (iv) (d) has no ap- 
plication, since it deals with a converse 
case of an unsuccessful claimant being 
required to file a suit under Order XXI, 
Rule 63. No other section has been point- 
ed out to us as being applicable to a suit 
of this type. When we turn to Schedule 
I of the Bombay Court Fees Act of 1959, 
it appears to us that Article 4 ig the only 
proper article which would apply to a 
suit of this type and not the residuary 
Article 1, as was contended by Mr. Gu- 
maste at one stage, Article 4 is to this 
effect:— 

“Plaint, application or petition Gn- 
cluding memorandum of appeal) which is 
capable of being treated as a suit, to set 
aside a decree or order having the force 
of a decree.” 

19. The question which we have 
to consider is whether this was a plaint 
to set aside an order having the force of 
a decree. If that is so, this article would 
be immediately attracted. Now, Order 
XXI, Rule 63 provides:—- . 

‘Where a claim or an objection is 
preferred the party against whom an 
order is made may institute a suit to esta- 
blish the right which he claims to the 
property in dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclusive.” (Emphasis supplied.) 

20. It would appear from the said 
provisions that in the absence of a sult 
contemplated by Order XXI, Rule 63, the 
order which is passed either under Order 


. |XXI, Rule 60 or Rule 61, shall be conclu- 


PEEN 


sive. In other words such an order has 


evidently the force of a decree, 
- 2L 


` ` sidered is as to whether the suit filed 


under Order XXI, Rule 63 is a suit to set 
aside an Order made under Order XXI, 
Rule 60. As held by the Privy Council in 


Bibi Phul Kumari v, Ghanshyam Misra, 


Shivlal Khupchand v. T. K. Raktate (Naik J.) 


The next question to be con-. 


A.L R. 


(1908) 10 Bom LR 1 (PC), the essence of 
a suit under Section 283 of the Code of 
Civil Procedure, 1882, (corresponding to 
Order XXI, Rule 63 of the Code of Civil 
Procedure, 1908) was to set aside an order, 
In that case. the Privy Council was con- 
sidering the question as to what is the 
correct- Court-fees payable under the 
Court Fees Act 1870 by an unsuccessful 
claimant, who was obliged to file a suit 
under Section 283 of the Code of Civil 
Procedure, 1882 which corresponds to 
Order XXI, Rule 63 of the Code of Civil 
Procedure, 1908. After referring to the 


nature of the suit under Section 283 and 


the provisions of the Court-fees Act of 
1870, the Privy Council took the view 
that a suit under Section 283, is of the 
exact description as the one which was 
contemplated by the provisions of the 
17th Article in Schedule It of the Court- 
fees Act of 1870. It may be mentioned 
for ready reference that the 17th Article 
in II Schedule of the Court-fees Act 1870 
provided for Court-fees payable on a 
plaint or Memorandum of Appeal in a 
suit to alter. or set aside a summary deci- 
sion or order of any of the Civil Courts 
not established by Letters Patent or of 
ary Revenue Court. It was also pointed 
out by their Lordships that in suits of 
that type the question of value is imma- 
terial. ‘It would thus appear that a suit 
filed under Order XXI, Rule 63, is in 
effect a suit to set aside an order which 
has the force of a decree and, therefore, 
Article 4 of Schedule I of the Bombay 
Court-fees Act of 1959 is the only appro- 
priate article for a suit of the present 
type. Column 3 thereof is to this effect: 
“The game fee as is leviable on a 
plaint in a suit to obtain the relief grant- 
ed in the decree or order. as the case 
may be.” 
In other words in a suit filed by an un- 
successful attaching creditor under Order 
XXI, Rule 63. to set aside an order under 
Order XXI, Rule 60, the Court-fees pay- 
able would be the same as the court-fees 
payable by an unsuccessful claimant for 
a suit of the type contemplated by the 
first Proviso to Section 6 (iv) (d). . 


22- At one stage Mr. Gumaste 
submitted that it is Article 1 of Schedule 
I, which is a residuary article, which 
would apply to such a suit as in his view, 
if Article 4 were to apply for a suit under 
Order XXI, Rule 63, to be filed by an un- 
successful attaching ‘creditor, there was no 
need for a provision being made under 
Section 6 (iv) (d) read with the first Pro~ 
viso. But then he had to concede that 
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Article 4 is wide enough to cover nume- 
rous types of suits, and that in the - ab- 
sence of the provisions of Section 6 (iv) 
(d) read with the first Proviso and the 
other Provisions of the Act, it would not 
be possible to give effect to the provisions 
in column 3 of Article 4 of Schedule I. 
At any rate, ag observed by a Full Bench 
of this Court in Dayachand Nemchand v. 
Hemchand Dharamchand,. (1880) ILR 4 
Bom 515 (FB), while considering a simi- 
lar question under the Court Fees Act of 
1870, since the Court Fees Act is a fiscal 
enactment, the Court must apply that 
provision which generally would press 
least heavily on the subject, I am, there- 
fore, of the view that the Court-fee pay- 
able on the plaint and the memorandum 
of appeal in the instant case is as provid- 
ed by Article 4 of Schedule I read with 
the first proviso to Section 6 (iv) (d). The 


excess court-fee, therefore, paid by the - 


plaintiff-appellant in the trial Court shall 
have to be refunded to him. 


VIMADALAL, J-:— 23. 
agree. with the order just pass- 
ed by my brother Naik on the 
question of Court-fees, Having regard to 
the prayers in the plaint in the present 
suit, as framed, and the decision of the 
Privy Council in Bibi Fhul Kumari’s case 
to which my brother Naik has referred, 
this suit must be held to be one to set 
aside. an order passed in summary pro- 
ceeding in execution. The concluding 
words of Order XXI, Rule 63 give a con- 
clusiveness to that summary order, sub- 
ject only to the result of this suit and, 
in my opinion, that summary order must 
therefore be held to have had the force of 
a decree. In that view of the matter, I 
concur in the view of my brother Naik 
that the present suit is governed by the 
provisions of Article 4 of the First Sche- 
dule to the Bombay Court-fees Act, 1959, 
which applies by reason of the provisions 
of Section 5 of that Act. 

BY THE COURT 


24. We hold that the plaintiff was 
liable to pay court-fees in respect of the 
present suit under Article 4 of Schedule I 
read with the first Proviso to Section 6 


(iv) (d) of the Bombay Court-fees Act,.. 


1959, and that the excess court-fees paid 
should be refunded to him, 


25- As far as the appeal itself is 
concerned, we dismiss the same with 
costs, : 
Appeal dismissed. 


Krishnadevj v. Banwarilal (Vaidya J.) . 


I also > 
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Krishnadevi P. Gupta and another, 
Applicants v. Banwarilal Hanumanprasad 
Tibrewala and others, Opponents, 

. Civil Revn, Appln, No. 160 of 1974, 
D/- 11-2-1975.* 

(A) Specific Relief Act (1963), Section 
41 (b) — Subordinate Court — Officer on 
Special Duty exercising powers. under 
Maharashtra Co-operative Societies Act 
not being a Court Subordinate to Small 
Cause Court, latter cannot issue any in- 
junction to stay proceedings in former 
court, AIR 1975 Bom 158 and AIR 1975 
Bom 143 (FB) and Civil Revn. Appln. No. 
417 of 1974, D/- 25-11-1974 (Bom), Fol- 
lowed, (Para 4) 
Cases Referred: Chronological Paras 


ATR 1975 Bom 158 = 76 Bom LR 735 3 
AIR 1975 Bom 143 = 76 Bom LR 455 


(FB) 4 
(1974) C. R. A, No. 417 of 1974, D/- 25-11- 
1974 (Bom) - 5 


"Y. R. Naik, for Applicant, 


ORDER:— On October 5 1973, 
the dispute between the Highway Rose 
Co-operative Housing Society Ltd., who 
is respondent No, 3 in the above Civil 
Revision Application and Krishna Devi P. 
Gupta ‘petitioner No. 1 on the one side 
and Banwarilal Tibrewala who is respon- 


, dent No.:2 in the above petition on the 


other was referred under Sections 91 to 
96 of the Maharashtra Co-operative So- 
cieties Act 1960, to the District Deputy 
Registrar Co- -operative. Societies, Bombay. 
In that dispute the Co-operative Society 
prayed for eviction of Bapwarilal Tibre- 
wala on the ground that he was an un- 
authorised occupant of the premises which 
are part of the building belonging to the 
Society. The dispute was in due course 
referred by the District Deputy Registrar 
to the Officer on Special Duty for adiu- 
dication. 

2. During the pendency of the 


‘matter before the Officer on special duty 


Tibrewala filed R. A, Declaratory suit 
stamp No. 1386 of 1974, in the Court of 
Small Causes, at Bombay, claiming a dec- 
laration that he was the monthly tenant 
of the premises in dispute. He also ap- 
plied for an injunction restraining the so- 
ciety and Gupta from proceeding with 


*(To set aside order of Purandare, Judge, 


` Small Cause Court, Bombay in R. A. D. 


S., Stamp No, 1386 of 1974.) 
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the Arbitration Case No, ABM 1735 of 
1973 before the Officer on Special duty. 
On that application an ad interim injunc- 
tion was passed by a Judge of the Small 
Causes Court on February 11, 1974, The 
said order is challenged in the above re- 
vision application by the petitioners Kri- 
shnadevi Gupta and Manjudevi Gupta 
who are defendants 2 and 1 respectively 
in the guit in the Small Cause Court. 

3. In Udyog Mandir Premises Co- 
operative Society Ltd, v, M/s. Contessa 
Knit Wear, 76 Bom LR 735 = (AIR 1975 
Bom 158) it was laid down by this Court, 


"Tn the context of jurisdiction arising 
under two special Acts, viz, the Maha- 
rashtra Co-operative Societies Act, 1960, 
Section 91 and the Bomaby Rents, Hotel 
and Lodging House Rates Control Act, 
1947, Section 28, judicial amity and wis- 
dom require that when a matter is pend- 
ing before an officer on Special Duty 
under the -Maharashtra Co-operative 


Societies Act, a Judge of the Small Cause | 


Court should not grant an injunction’ res- 
training the parties from proceeding with 
that matter. An interim injunction can 
be granted. to prevent an injury or mul- 
tiplicity' of proceedings but there cannot 
be any injury if proceedings go on before 
the officer on Special Duty as they are 
normally bound to end earlier than the 
suit in the Small Cause Court, 


Even assuming that the suit is main- 
tainable under Section 28 of the Bombay 
Rent Act and the Judge of the Small 
Cause Court has powers to grant an in- 
junction he should not, having regard to 
Section 41 (b) of the Specific Rellef Act, 
1963 which should guide the Court in 
dealing with interim injunction applica- 
tions, grant such an injunction.” 

In view of the decision it is clear that 
the Judge of the Small Cause Court acted 
contrary to the decision of this Court in 
granting ad interim injunction, 

4, Section 41 (b) of the Specific 
Relief Act 1963, lays down that an in- 
junction cannot be granted to restrain 
any person from prosecuting a judicial 
proceeding in a Court not subordinate to 
the Court from which the injunction is 
sought. It is also well established that 
an Officer on Special Duty exercising 


powers under the provisions of the Ma- - 


harashtra Co-operative Societies Act, is a 
court in the eye of law, as held by the 
Full Bench of this Court in Bapusaheb 
Balasaheb Patil v. The State of Maha- 
rashtra, 76 Bom LR 455 = (AIR 1975 Bom 

143) (FB), He is not a Court subordinate 


K. M. L., Gop v. P. M. Dhote 


A.L R. 


to the Small Cause Court. It is there- 
fore patent that the learned Judge of the 
Small Cause Court acted without jurisdic- 
tion in ordering an ad interim injunction 
against the petitioners from proceeding 
with the case before the Officer on Spe- 
cal Duty. i 

5 Kantawala, C. J., has affirmed 
this view in Civil Revision Application 
No. 417 of 1974 on November ‘25, 1974 
(Bom) observing as follows: 

“In more than one matter I have fol- 
lowed the decision of Vaidya, J., referred 
to above ie., (the aforesaid Udyog Man- 
dir’s case). I set aside the injunction 
granted by the Small Cause Court at 
Bombay restraining the party from pro- 
ceeding with the matter before the officer 
on Special Duty. In view of the same 
position in law the interim injunction 
granted by the Small Cause Court at 
Bombay is vacated, ......... ra 

6. In the result, following the 
above decisions, I set aside the impugned 
order of the Small Causes Court in the 
present case, dated February 11, 1974, and 
make the rule absolute with costs. 

Application allowed, 
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(At NAGPUR) 
_  MASODKAR, J. 

K. Mallaya Lachmayya Gop, Appli- 
cant v, Prabhakarrao Marotrao Dhote, 
Opponent, 

Civil Revn Appin, No. 81 of 1973, 
D/. 27-1-1976.* ; 

(A) Bombay Stamp Act (60 of 1953), 
Section 2 (c) — Bond — Document though 
styled as promissory note duly attested 
by witnesses and executant obliging him- 
self to repay the amount within stipulat- 
ed time — Consideration not payable to 
order or bearer — Requirements of Sec- 
tion 2 (c) (ii) fully answered — Document 
held to be money bond and not a pro- 
missory note, (Negotiable Instruments Act 
(1881), Section 4.) (Para 3) 

(B) Bombay Stamp Act (60 of 1958), 
Sections 34, 38 — Ambit of Section 34 — 
Impounding of document — Refund of 
penalty — Who can order, 

After getting the document appro- 
priately impounded under Section 34, tha 


*(To set aside order of S. L. Deshpande, 
Civil J., Sr. Divn., Chandrapur in 8. C. 
A. No. 4 of 1970, D/- 8-12-1972.) 


CT/DT/A879/76/SSG 
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authority admitting the document in evi- 
dence is not given any discretion to re- 
lieve the party of the penalty under Sec- 
tion 34. It is only the Collector, who 
after receipt of the certificate that the 
document has been properly impounded, 
fs enabled to take into account the cir- 
cumstances of the execution ‘of each docu- 
ment and make orders to refund the pe- 
malty in excess of Rs. 5/- under Section 
38 (1). No relief can be given by the 
High Court at the stage of revision. 

f (Para 4) 


S. N. Kherdekar, for Applicant; R. R. 
Deshpande, Hon. Asst. Govt, Pleader, for 
the State. 


ORDER:— There is hardly any point 
fn the present revision which is directed 
against the finding obtained by the plain- 
tiff himself as to the mature of the docu- 
ment on the basis of which the suit was 
filed before the Civil Judge, Senior Divi- 
sion, Chanarapur, By the impugned order 
it has been found that the said document 
is a money bond and not a promissory 
note. Consequently a direction is given 
for the purpose of impounding the same 
in terms of Section 34 of the Bombay 
Stamp Act, 1958, 


2. Mr. Kherdekar the learned 
Counsel appearizg for the original plain- 
tiff revision applicant urged two points. 
Firstly, he contends that upon proper 
construction of the document it should be 
treated as a promissory note. Secondly, 
he submits that under the circumstances, 
the levy of penalty in the sum of 
Rs, 2,000/- should be relieved. 

3. As to the first point it is ob- 
vious that the learned counsel’s submission 
has no merit if a look is taken to the 
document itself. The label given to the 
document is not conclusive and it is a 
question of law to be appropriately decid- 
ed by the Court as to the nature of docu- 
ment itself. Though the document is 
styled as promissory note, the contents 
indicate that it was never intended to be 
so, By the document, payment of Rupees 
13,372.48 is acknowledged and liability 
to pay the same is agreed upon in the 
presence of the witnesses. Time is sti- 
pulated making it obligatory for the exe- 
cutant to repay this amount within three 
months, In case a default is made, it is 
provided that recovery be made as may 
be permissible by means of law. The 
terms stated in the document are declar- 
ed to be binding on the heirs as well as 
the estate of the executant, The docu- 
ment itself is signed by three witnesses ` 
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apart from the executant. Thus, by no 
stretch of imagination it can be said a 
document which can be called a promis- 
sory note. For all purposes it is a money 
bond securing the payment of the amount 
in the sum of Rs, 13,372.48, the receipt of 
which is duly acknowledged. That being 
the position, no exception can be taken 
to the order made by the trial court hold- 
ing that it is a bond within the meaning 
of Section 2 (c) of the Bombay Stamp Act. 
In terms the document is an instrument 
duly attested by the witnesses, under 
which the executant has obliged himself 
to pay the money to another and the 
consideration is not payable to order or 
bearer, The requirements of clause (ii) 
of Section 2 (c) are thus fully answered. 
There is not even a remotest possible in- 
ference deducible from any of the terms 
in the document that it is a mere promise 
to pay money on demand, Thus Article 
13 of Schedule I appended to the Act re- 
quired this document to be stamped eac- 
cordingly. It is not disputed that under 
Article 13, the amount of Rs, 202.50 was 
proper stamp duty. 


4. As to the second part of the 
submission, it is for the applicant to move 
the Collector under Section 38 of the Act. 
After getting the document appropriately 
impounded under Section 34, the autho- 
rity admitting the document in evidence 
is not given any discretion to relieve the 
party of the penalty under Section 34. It 
is only the Collector, who after receipt of 
the certificate that the document has 
been properly impounded, is enabled to 
take into account the circumstances of 
the execution of each document and make 
orders to refund the penalty in excess of 
Rs, 5/- under sub-section (1) of Section 
38, Mr. Kherdekar submitted that plain- 
tiff was an illiterate man and was not 
well versed in law and bona fide believ- 
ed that Rs. 2.50 was the proper stamp 
duty payable on the document concerned. 
There appears to be much truth in what 
Mr. Kherdekar submits. But it is for the 
Collector to apply his mind and make 
orders as required by Section 38 of the 
Act. No relief can be given at this stage 
which is being sought for by the learned! 
Counsel, 

5 In the result the revision fails 
and is rejected, After the applicant- 
plaintiff pays in accordance with the 
order the deficit stamp duty and amount 
of penalty, the Court wil] take the docu- 





-ment on record under Section 34 and send 


certificate to that effect to the Collector 
as required by law, The applicant will 
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be at liberty to move the Collector under 
Section 38 of the Act. Time of three 
months is given to pay the deficit stamp 
duty and deposit the amount of penalty. 
There would, however, be no orders as to 
costs in this revision. 

Application rejected. 
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MASODKAR, J. 


Kisangopal, Applicant v, Smt, Nar- 
madabai and others, Opponents. 
Civil Revn. Appin. No, 225 of 1972, 


D/- 18-12-1975,* 

{A) Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act (1958), 
Sections 132 (2), 100 and 124 — Effect of 
saving in Section 132 (2) — Suits pending 
on date of coming into force of the Te- 
nancy Act are saved — Amendments of 
Sections 100 and 124 have to be read sub- 
ject to Section 132 (2) — A reference in a 
suit pending on the date Act comes into 
force is untenable, 1964 Mah LJ (Note) 


63, Foll. (Para 6) 
Cases Referred: Chronological Paras 
1964 Mah LJ (Note) 63 4, 6 


P. D, Dharaskar, for Applicant; S, N. 
Kherdekar for Nos, 1, 2, 3-A, 3-B and 4 
and C. S. Pultamkar for No, 5, for Oppo- 
nents, 


ORDER:— By the impugned order, 
Civil Judge, Senior Division, Akola, has 
referred issues Nos. 7 (b), (c), (d) and (e) 
to the tenancy Authorities for decision 
purporting to act under Section 125 of 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958, 

2. Few brief facts are necessary 
to be stated to understand the challenge 
to the legality, and validity of that order. 

3. The suit is filed on 31-3-3.956, 
much prior to the coming into force -f 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 (hereinafter 
referred to as 1958 Tenancy Act), claiming 
reliefs for specific performance of agree- 
ment of sale of agricultural land and/or 
possession of the said land as well as 
damages. Original defendant No. 2, who 
is now represented by defendants Nos, 1 
to 4 as legal representatives, contended 


*(To revise order of V, G. Vani, Civil J., 
Sr. Division at Akola, in Spl. Civil Suit 
No. 55-A of 1958, D/- 28-8-1971.) 
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in that suit that there was a: Kabulayat 
Patta of 1952-53 and, therefore, he be- 
came the protected lessee within the 
meaning of the Berar Regulation of Agri- 
cultural Leases Act, 1951. He sought re= 
ference and it appears that under Sec- 
tion 16-A of that Act, reference was made 
to Sub-Divisional Officer, That reference 
was returned unanswered because the 
Sub-Divisional Officer found that he had 
no jurisdiction to decide the question and 
it was Civil Court that was competent to 
decide the same question. That order 
was subjected to challenge before the 
Collector, then before the Maharashtra 
Revenue Tribunal and even thereafter 
the matter came to this Court and the 
order of Sub-Divisional Officer holding 
that Civil Court had jurisdiction was 
eventually upheld. Again, the suit open- 
ed. On 22-7-1971, as per Exh, 35, appli- 
cation was filed purporting it to be under 
Section 124 read with Section 125 of the 
1958 Tenancy Act and praying that the 
issues regarding tenancy should now be 
referred under the provisions of the 1958 
Tenancy Act to the tenancy authorities. . 
That application bas been allowed by the 
impugned order. 


4. The law regarding the Civil 
Court’s power to decide such questions, 
as far as this Court is concerned, ap- 
pears to be fairly well setlied ard docs 
not admit of any debate, in that the legal | 
proceedings pending before the Act came 
into force are treated ag saved within the 
meaning of Section 132 (2) of the 1958 
Tenancy Act. Atmittedly the suit was 
pending on the date when that Act be~- 
came the law. In,Beharilal Surafmal v. 
Maharashtra Revenue Tribinal. (1964 
Mah LJ Note 63), the Division Bench of 
this Court held that the suit for posses- 
sion filed befnre the 1958 Tenancy Act 
came into forre, would be saved because 
of Section 132 (2) 2f that Act and the re- 
ference to revenue officer was not called 
for, 


5. Mr. Kherdekar, however, em- 
phasizes that this decision would not be 
laying down the correct position of law 
because by the amending Act No. 49 of 
1959, Section 100 and Settion 124 of the 
1958 Tenancy Act have been amended 
and it has been clarified that even the 
question whether a person was at any 
time in the past a tenant is now excepted 
from the civil jurisdiction of the Court 
and has to be referred to the tenancy ju- 
risdiction by virtue of the provisions of 


‘Section 125 of the 1958 Tenancy Act, 
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6. Undoubtedly, the argument, 
prima facie, appears to have some force 
because of the amendment introduced a 
past tense both in Section 100 as well as 
in Section 124 of the 1958 Tenancy Act. 
But these amendments of both these sec- 











available in Section 132 and not by itself. 
If Section 132 (2) (ii) saved any legal pro- 
ceeding in respect of the rights that had 
accrued before the commencement of the 
1958 Tenancy Act and directed that such 
proceedings are to be continued as if the 
Act had not been passed, the argument 
of the learned Counsel cannot be accept- 
ed. The effect of saving is that none of 
the provisions of the Act if the particu- 


decision (1964 Mah LJ Note 63) 
(supra) would still govern the matter. It 
need not be emphasized that normally the 
rule of construction in such matters is 
that.the law that was applicable on the 
date of lis should be made applicable and 
the rights of the parties should be gov- 
erned by the said law and the retroacti- 
vity of a subsequent statute should not be 
so stretched as to affect vested rights 
which inhere . in the parties to the lis. 
This policy and- principle becomes more 
applicable when there are express savings 
like the one available in Section 132 (2) 
(ii) of the 1958 Tenancy Act and there is 
no good reason to depart from that prin- 
ciple, 


J. Thus, the suit being the suit 
filed prior to the 1958 Tenancy Act and 
the right that was claimed by the plain- 
tiff in that suit being clearly saved, the 
impugned order could not have been 
made, The said order made below Exh. 
35 is, therefore, set aside and the Civil 
Court is directed to proceed 10 determine 
the issues between the parties and decide 
the suit according to law. 


8&. Revision is thus allowed. How- 
ever, there would be no -orders as to costs. 


dAl i. Revision allowed 


oer 


Shankarlal v. 


tions are to be read subject to the saving . 
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DHARMADHIKARI, J. 


Shankarlal Laxminarayan Rathi, 
Petitioner v. Udaysingh Dinkarrao Rajur- 
kar, Respondent, 

Special Civil Appln, No, 1926 of 1974, 
D/- 9-12-1975.* 

(A) C. P. and Berar Letting of 
Houses and Rent Control Order (1949), 
Clause 13 — Jurisdiction of Rent Con- 
troller is exclusive — Arbitration clause 
in lease deed cannot take away such ja- 
risdiction — Agreement containing Arbi- 
tration clause hit by Section 23, Contract 
Act, (Contract Act (1872), Section 23.) 

Provisions of Clause 13 clearly indi- 
cate that the permission . sought by the 
landlord for giving à notice to the tenant 
determining the lease on the grounds 
enumerated in. the application can be 
granted by the Rent Controller alone. 
The power conferred upon the Rent Con- 
troller under Clause 13 is coupled with 
duty, Unless the Rent Controller is sa- 
tisfied that the conditions laid down in 
Clause 13 are fulfilled, it is not open for . 
him to grant such a permission. The 
power is, therefore, conferred exclusively 
upon the Rent Controller. If this is so, 
then, by virtue of an agreement between 
the parties it is not open for the parties 
to confer such a power upon any other 
person, including an Arbitrator, It is also 
not open to the Rent Controller to pass 
an order in this behalf in pursuance of an 
Award given by the arbitrator, The satis- 
faction contemplated by Clause 13 is the 
satisfaction of the Rent Controller and 
not of any other person. Rent Control- 
ler under Rent Control Order cannot 
pass an order granting permission either 
in invitum or with the consent of parties 
on the ground which is de hors Clause 13 
or ultra vires of the Rent Controller 
Order. AIR 1975 Bom 218, Rel. on; ATR 
1955 SC 53 and AIR 1960 SC 1156, Dist. 

(Para 8) 

Such an agreement containing ‘the 
arbitration clause which takes away the 
jurisdiction of the Rent Controller will 
also be hit by Section 23 of the Contract 
Act, (Para 5) 
Cases Referred: ‘Chronological Paras 
AIR 1975 Bom 218 = 1975 Mah LJ 136 5 
ATR 1974 SC 471 = (1974) 2 SCR 544 5 


*(To set aside order passed by Resident 
Deputy Collector with Rent Control Ap- 
Pellate Powers, Akola, D/- 21-10-1974.) 
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AIR 1974 SC 1924 = (1975) 1 SCR 575 5 
(1971) 12 Guj LR 1012 5 
AIR 1963 SC 1044 = (1964) 1 SCR 19 4 
AIR 1960 SC 1156 = (1960) 3 SCR 713 

4,7 
AIR 1955 SC 53 = 1955 SCR 862 4 


M. P. M. Pillai, for Petitioner, L. 
Mohta, for Respondent, 


ORDER:— Respondent Udaysingh 
Rajurkar fled an application under 
Clause 13 (3) (i), (i), (ii), (iv) and (vi) 
of the C., P, and Berar Letting of Houses 
and Rent Control Order, 1949, referred to 
hereinafter as the Rent Control Order 
against the present petitioner Shankarlal 
Rathi. It is an admitted position that 
petitioner Shankarlal Rathi is a lessee and 
the property leased out to him is a Cinema 
theatre and two shops near the main gate 
and surrounding open land forming Plot 
No. 12. Sheet No, 27-C of Akola. Ini- 
tially a Lease-deed was executed on 4th 
May, 1946, between the parties, It was a 
registered lease-deed. It seems from the 
record that in the year 1964 the landlord 
had filed an application under Clause 13 
(3) (vi) of the Rent Control Order against 
the tenant, but the said application was 
rejected, Ultimately the matter came to 
the High Court, However, according to 
landlord in view of the Full Bench deci- 
sion of this Court in which it was held 
that ff a person is already in occupation 
of any house of his own in the town, he 
could not file an application under clause 
13 (3) (vi) of the Rent Control Order and 
also in view of other technical difficulties, 
he withdrew his initial application, There- 
after this fresh application was filed. 
When the present proceedings were in- 
itiated, petitioner Shankarlal Rathi filed 
an application under Section 34 of the 
Arbitration Act relying upon an arbitra- 
tion clause in the lease-deed dated 4th 
May 1946. The relevant clause in the 
lease-deed reads as under: 


“It is also agreed between the parties 
that in case any dispute arises in connec- 
tion with this lease either as regards the 
construction of the premises or their 
maintenance or regarding payment of rent 
or regarding any other matter of dispute 
whatsoever between the. parties, then in 
that case the same shall be referred to 
the arbitration of two arbitrators, each 
party being entitled to name one, The 
two arbitrators shall before proceeding 
to enter upon arbitration, name an Um- 
pire and in case the two arbitrators dif- 
fer, then the point of difference between 
the two shall be decided by the Umpire. 
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The decision thus given shall be binding 
on both the parties.” 

In view of this clause in the lease-deed 
it was contended by Shankarlal Rathi 
that the proceedings instituted by tha 
landlord under the Rent Control] Order 
should be stayed till the decision of tha 
arbitration, ' 


2. In reply to this application i8 
was submitted on behalf of the landlord 
that the question involved in thesa pro- 


-ceedings can be decided by the René Con- 


trol Authorities alone. According to the 
landlord, the arbitration clause did not 
cover the proceedings under the Rent 
Control Order. He further contended 
that on an earlier occasion such a plea 
was not raised by the tenant, and there- 
fore, the application filed by the tenant 
under Section 34 of the Arbitration Act 
was liable to be dismissed, 


3. The House Rent Controller, 
Akola rejected the said application, he- 
cause, according to him, the issue involv- 
ed in the proceedings cannot form the 
subject-matter of arbitration. Petitioner 
Shankarlal Rathi then filed an appeal, 
which was heard and decided by the Resi- 
dent Collector, Akola, The learned Resi- 
dent Deputy Collector also came to the. 
conclusion that the relief sought în the 
application before the Rent Controller 
cannot form the subject-matter of an ar- 
bitration, and therefore, the application 
filed by the tenant was not maintainable. 
In the view of this, he dismissed the ap- 
peal. Against these orders the present 
writ petition has been filed by the ori- 
ginal tenant. 


4. Shri Pillai, the learned counsel 
for the petitioner, contended before me 
that the arbitration clause referred to 
above is still in force and the dispute in- 
volved in the application is covered by 
the said arbitration agreement. There- 
fore, according to the learned counsel, in 
view of the provisions of Section 34 of 
the Arbitration Act, the proceedings ip- 
stituted by the landlord against the peti- 
tioner were liable to be stayed under 
Section 34 of the Arbitration Act, In sup- 
port of this proposition Shri Pillai has 
relied upon the decisions of the Supreme 
Court in Anderson Wright Ltd, v. Moran 
and Co., (AIR 1955 SC 53), The Printers 
(Mysore) Private Ltd, v. Pothan Joseph, 
(ATR 1960 SC 1156) and Michael Golodetz 
v. Serajuddin and Co., (AIR 1963 SC 
1044), 


5. It is not possible for me to ac- 
cept these contentions. The agreement of| 
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lease on which reliance is placed by the 
petitioner ın this petition was executed 
on 4th May, 1946, that is, much before 
the Rent Control Order came into opera- 
tion, The Rent Control Order is a piece 
of special Legislation enacted for the pro- 
tection of tenants, on account of the con- 
ditions which the World War I had creat- 
ed, there was great demand for accom- 
modation. The low level of construction 
activities in the last 2 decades and the 
absence of proper maintenance and re- 


pairs also contributed to the in- 
adequacy of residential accommo 
dation, In those days the landlords 


were exploiting the situation to their 
advantage, Not only the rent racketing 
was in vogue, but several malpractices 
were employed to enhance the rent and 
evict the tenants, if they are not amen- 
able to their pressure. In order to check 
such exploitation and to bring the situa- 
tion under control, the then Government 
of Central Provinces and Berar issued an 
order in exercise of the powers conferred 
by Section 2 of the Cental Provinces and 
Berar Regulation of Letting of Accommo- 
dation Act, 1946, This Order was known 
as C. P. and Berar Letting of Houses and 
Rent Control Order, 1949, The preamble 
to the C, P. and Berar Regulation of Let- 
ting of Accommodation Act clearly indi- 
cates that it wag enacted to provide for 
regulating the letting and sub-letting of 
the accommodation in the Central Pro- 
vinces and Berar. The whole Legislation 
was contemplated for making a provision 
for better control of rents of houses and 
to prevent unreasonable eviction of the 
tenants therefrom. With this object in 
view, Clause 13 of the Rent Control Order 
enumerated the grounds which alone will 
entitle a landlord to evict his tenant. 
As observed by the Supreme Court: in 
Murlidhar v, State of Uttar Pradesh, 
(AIR 1974 SC 1924), while dealing with 
the provisions of U. P., (Temporary) Con- 
trol of Rent and Eviction Act, the object 
of the Legislation was to give protection 
to the tenants from eviction from ac- 
commodation. The provisions of the Act 
were based on public policy. It was in- 
tended to protect a weaker section of the 
community with a view to ultimately pro~ 
tecting the interest of the community in 
' general by creating equality of bargaining 
power, Although the section is primarily 
‘intended for the protection of tenants 
‘only, that protection was based on public 


policy, The language of the section is 
prohibitive in character. While construing 
the provisions of the U, P, (Temporary) 
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“Control of Rent and Evection Act, which 
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are similar to the Rent Control Order, 
the Supreme Court observed as follows: 


“The Act was passed'inter alia to 
prevent the eviction of tenants from their 
accommodations. The language of Sec- 
tion 3 (1) is imperative and it prohibits 
the institution of the suit without the per- 
mission. If any landlord institutes a suit 
for eviction of the tenant without the 
permission of the District Magistrate, he 
commits an offence and is punishable 
under Secton 16- of the Act, The object 
of Section 3 is to give protection to a te- 
nant from eviction from an accommoda- 
tion. The policy of the Act seems to be 
that a responsible authority like the Dist- 
rict Magistrate should consider the claim 
of the landlord and the need of the te- 
nant before granting permission. There 
was alarming scarcity of accommodation. 
The object of legislature in enacting the 
law was to protect tenants from greedy 
and grasping landlords, and from their 
resorting to court for eviction of tenants 
without reasonable grounds.” 


“We think that Section 3 is based on 
public policy. As we said, it is intended 
to protect a weaker section of the com~ 
munity with a view to ultimately pro- 
tecting the interest of the community in 
general by creating equality of bargaining 
power, Although the section is primarily 
intended for the protection of tenants 
only, that protection is based on public 
policy. The respondent could not have 
waived the benefit of the provisions.” 
The Supreme Court ultimately held that 
an agreement in the lease-deed providing 
that the parties will never claim the be- 
nefit of the Rent Control Order and that 
the provisions of the same will not be ap- 
plicable to the lease-deed, is illegal in 
view of Section 23 of the Contract Act, 
being against the public policy. Similar 
view was taken by the Supreme Court in 
Nagindas Ramdas v, Dalpatram Ichharam, 
(AIR 1974 SC 471), After making a refer~ 
ence to the provisions of Delhi Rent Act 
in paras, 16, 17 and 18 the Supreme Court 
observed as under: 

- “It will thus be seen that the Delhi 
Rent Act and the Madras Rent Act ex- 
pressly forbid the Rent Court or the Trix 
bunal from passing a decree or order of 
eviction on a ground which is not any 
of the grounds mentioned in the relevant 
sections of these statutes, Nevertheless, 
such a prohibitory mandate to the Rent 
Court that it shall not travel beyond the 


statutory grounds mentioned in Sections 
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12 and 13, and to the parties that they 
shall not contract out of those statutory 
grounds is inherent in the public policy 
built into the statute (Bombay Rent Act). 

In Rashiklal Chaunilal’s.case, (1971) 12 
Guj LR 1012 (supra), a Division Bench of 
the Gujarat High Court has taken the 


view that in spite of the fact that there is ` 


no express provision in the Bombay Rent 
Act prohibiting contracting out, such a 
prohibition would have to be read by im- 
plication consistently with the public po- 
licy underlying this welfare-measure, If 
we may say so with respect, this is a cor- 
rect approach to the problem. 
Construing the provisions of Sections 
12, 13 and 28 of the Bombay Rent Act 
in the light of the public policy which 
permeates the entire scheme and struc- 
ture of the Act, there is no escape from 
the conclusion, that the Rent Court under 
this Act is not competent to pass a dec- 
ree for possession either in invitum or 
with the consent of the parties on a 
ground which is de hors the Act or ultra 
vires the Act, The existence of one of 
the statutory grounds mentioned in Sec- 
tions 12 and 13 is a sine que non to the 
exercise of jurisdiction by the Rent Court 
under those provisions, Even parties can- 
not by their consent confer such juris- 
diction on the Rent Court to -do some- 
thing which, according to the jegisletive 
mandate, it could not do.” - 
In the said decision. the Supreme Court 
further held that it is not open for a 
Court to make a decree for eviction de 
hors the Statute governing the relations 
of the parties. It is pertinent to note 
that in the Chapter III of the Rent Con- 














the Rent Control Order applies without 
an order of the Rent Controller. There- 
fore, it is obvious that the Rent Control 
Order is a complete Code in itself. It is 
not only a special Legislation, but to some 
extent provides exceptions to the general 
aw. It confers exclusive jurisdiction 
upon the authorities constituted under 
the Rent Control Order to decide the 
issues arising out of the Rent Control 
Order. Clause 13 (1) itself provides that 
no landlord can, except with the previous 
written permission of the Rent Control- 


’ 


thority or Court, Such a 
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cannot be conferred on any other autho- 


-rity even by consent of parties, By an 


agreement or consent the parties cannot 
take away or curtail the powers of Rent 
Controller, Such an agreement will be 
unlawful and against the public policy 
embodied in the law. The public policy 
behind the Act and the Rent Control 
Order is to vest such a power or control 
in the Rent Controller for the benefit of 
general public. Moreover an appeal lies 
against the order of the Rent Controller 
to the Collector under Clause 21 of the 
Rent Control Order. In this view of the 
matter, in my opinion, the clause in the 
agreement referred to above, executed in 
the year 1946, even if it is assumed that 
also governed the present controversy, is 
wholly inconsistent with the provisions of. 
the Rent Control Order. The inconsis- 
tency is writ large if the relevant provi- 
sions of the Rent Control Order are con- 
strued and read in their proper perspec- 
tive, . As observed by this Court in Rati- 
Jal v. Welji, (AIR 1975 Bom 218) it is not 
open for the parties to waive the said 
right conferred upon the tenant by the 
Rent Control Legislation. Such contract- 
ing out, though not specifically prohibi- 
ted by the Rent Control Order, was pro- 
hibited by necessary implication and it 
was not open for the parties to’ give a go- 
bye to the said provisions of the Rent 
Control Order. If it is held by virtue of 
the aforestated clause in the lease agree- 
ment the controversy involved in these 
proceedings could be decided by taking 
recourse to the arbitration alone, then 
obviously it will amount ‘to contracting 
out, As already observed, such an agree~: 
ment being against the public policy is 
also hit by Archon .23 of the Contract 
Act, 


6 Even apart from this it is ob- 
vious from the provisions of Clause 13 of 
the Rent Control Order that the permis- 
sion sought by the landlord for giving a 
notice to the tenant determining the lease 
on the grounds enumerated in the appli- 
cation.can be granted by the Rent Con- 
troller alone, Unless such a permission 
is granted by the Rent Controller, it is 
not open for the landlord te give a notice 
to the tenant determining the lease. The 
power conferred upon the Rent Control- 
ler under Clause 13 is coupled with duty. 
Unless the Rent Controller is satisfied 
that the conditions laid down in Clause 13 
are fulfilled, it is not open for him to 
grant such a permission, The power is, 
therefore, conferred exclusively upon the 
Rent Controller, If this is so, then, in 
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my opinion, by virtue of an agreement 


between the parties it is not open for the 
parties to confer such a power upon any 
other person, including an Arbitrator. 
The Arbitrator has no jurisdiction or au- 
thority to decide the question and to 
grant or refuse such a permission. It is 
also not open to the Rent Controller to 
pass an order in this behalf in pursuance 
of an Award given by the arbitrator. The 
satisfaction contemplated by Clause 13 is 
the satisfaction of the Rent Controller 
and not of any other person. He cannot 
pass an order under Clause 13 mechani- 
cally. Rent Controller under Rent Con- 
trol Order cannot pass an order grant- 
ing permission either in invitum or. with 
the consent of parties on the ground which 
is de hors the Clause 13 or ultra vires of 
the Rent Control Order, 

T. The -decisions on which relij- 
ance is placed by Mr, Pillai, referred to 
hereinbefore, have no application to the 
facts and circumstances of the present 
case. So far as the decision in Anderson 
Wright Ltd. v. Moral and Co., (AIR 1955 


SC 53) (cit, supra) is concerned, it only © 


lays down the conditions which should be 
fulfilled before a stay is granted under 
Section 34 of the Arbitration Act, The 
other two decisions, namely, The Printers 
(Mysore) Private Ltd. v, Pothan Joseph, 
(AIR 1960 SC 1156) and Michael Goledetz 
v; Serajuddin and Co., (AIR 1963 SC 
1044) (cit-supra) deal with the scope of 
Section 34 of the Arbitration Act and that 
too, in altogether different context. 
Therefore, in my opinion, they are ob- 
viously distinguishable, 

8. In this view of the matter, in 
my opinion, the authorities below were 
right in coming to the conclusion that the 
provisions of Section 34 of the Arbitra- 
tion Act had no application to the facts 
and: circumstance. of.the present case. 

9. In the result, therefore, the 
petition fails and is dismissed with costs. 

Petition dismissed, 
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(A) Civil P. C. (1908), Order 41, Rule 
22 — Respondent not filing cross-objec- 
tions — He can support but cannot chal- 
lenge the decree, 

Order 41, Rule 22 clearly provides 
that any respondent may support the dec- 
ree not only generally but also on the 
grounds decided against him in the Court 
below, A respondent is at liberty, if he 
so wishes to challenge the decree against 
him but he must first file his cross-ob- 
jections; after which he can certainly do 
SO. (Para 20) 

(B) Civil P. C. (1908), Section 35 — 
Costs — Exercise of discretion — Order 
making successful appellant pay costs. 

The Code empowers courts in their 


‘discretion to order payment of costs, The 


norma] rule is that costs follow the event. 
The court in a particular case may direct 
that costs shall not follow the event but 
in that case the court has to state its 
reasons in writing. (Para 22) 
An order for payment of costs by 
the successful appellant who has obtained 
a remand is not warranted by any pro 
vision of law. Such orders are some- 
times made, but they are invariably made 
with consent because in that case the 
appellant rather than losing his appeal is 
content to obtain an order of remand by 
consenting to pay costs or by having 
costs thrown away, as the case may be. 
Such order is quite illegal especially 
when remand is necessitated by improper 
refusal of adjournment by trial court. 
(Paras 9, 24) 
(C) Civil P. C. (1908), Sections 148, 
148, 151 — Expiry of time fixed for pay- 
ment of costs — Application for exten- 
sion of time made after expiry of time 
granted or fixed is not incompetent. 
(1975) 77 Bom LR 511 and AIR 1961 SC 


882 Rel, on. (Para 33) 
Cases Referred: Chronological Paras 
(1975) 77 Bom LR 511 = 1976 Mah LJ 


40 : 15 
AIR 1961 SC 882 = (1961} 3 SCR 763 16 
AIR 1961 Bom 254 = 63 Bom LR 48 

15, 16 

5. S. Dighe, for Appellant; A, H. 

yo and P, D Harsule, for Respon- 
ent. 


JUDGMENT:— This is a second ap- 


_ peal filed by the original defendant, 


Shankar Sadu Wanjhe, against the order 
and judgment of the District Judge re- 
manding the matter back to the trial 
Court for a proper hearing after oral and 
documentary evidence is taken on record, 

2. The matter arises in this way. 
The respondent, Smt. Parwatibai Ram- 
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chandra Dongre, who is the original 
plaintiff, filed a suit for possession of the 
eastern portion of the house situate at 
Dhangavadi, Taluka Bhor, and also for 
damages at Rs. 755/-, 


3. The suit was filed in the Court 
of the Civil Judge, Junior Division, Bhor, 
and it would appear that the defendant 
had engaged two lawyers, one from Poona 
_ and the other one from the local Bar. 
However, in the events that happened the 
Advocate from Poona Shri Dube could 
not be present at the time of the hearing 
and the local Advocate Shri Gupte with- 
drew his appearance at the time of the 
hearing, The result was that the defen- 
dant was left without the aid of an Advo- 
cate, The learned Civil Judge refused to 
grant to the defendant even a short ad- 
journment and proceeded with the trial, 
with the result that in substance the de- 
fendant was unable to place his case be- 
fore the Court, The trial Court never- 
theless proceeded with the matter and 
decreed the suit against the defendant. 


4, .The defendant filed an appeal 
which is Civil Appeal No, 591 of 1973 in 
the Court of the District Judge at Poona 
It was argued before the learned District 
Judge that although the defendant had 
engaged two lawyers, ie., Shri Dube 
from Poona and Shri Gupte from Bhor, 
in the events that happened he was left 
without legal representation, Thus, when 
the defendant entered the witness-box he 
had no advantage of the skill and advice 
- of a lawyer, He could not, therefore, 
conduct his defence properly or cross- 
examine the plaintiffs witness, 

5. In these circumstances it was 
argued before the District Court that the 
trial was vitiated as no reasonable oppor- 
tunity was allowed to the defendant to be 
represented by a lawyer and also to lead 
necessary evidence on his behalf. 

6. The learned District Judge 
very properly came to the conclusion that 
the defendant had, without any fault on 
his part, been placed in an invidious posi- 
tion, This is what he observed: "The ad- 
vantage of the lawyer’s services is of much 
importance to a litigant. In the present 
case the defendant was not at fault and 
I feel that the lower Court should have 
granted a short adjournment.” 

7. It is significant that the learn- 
ed District Judge then went on to notice 
the conduct of the defendant and found 
that the defendant’s conduct was “elo- 
quent” in the sense that he had exercis- 
ed due diligence and although he had 
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been let down by his Advocates he im- 
mediately applied to the Court on the 
25th of July, 1974, that is only two days 
after the date on which the trial was 
held, with a request that the defendant 
should be allowed to lead evidence and 
that he should be allowed to produce cer- 
tain documents which he had brought 
with himself, The learned District Judge 
has observed as follows:— 

EREA Here is a case where the 
defendant who had initially no advantage 
of lawyer’s services approached the 
Court before the decision of the suit with 
a request that he may be allowed to lead 
evidence. It was rightly urged by Shri 
Dube that this diligent conduct of the 
defendant should have been properly con~ 
strued by the Court by granting the ne~ 
cessary permission for leading evidence. 
I think that ell these circumstances put 
together would indicate that there was 
prejudice to the defendant and it is in 
the interest of justice that the suit should 
be remanded.” 

8. It is substantially clear that 
the learned District Judge, after noticing 
tke facts, came to the correct conclusion 
tbat at the trial the defendant had been 
prejudiced and it must follow that there-. 
by the trial was vitiated. That is why 
the learned District Judge came to a clear 
finding that in the interests of justice it 
was necessary to remand the suit to the 
trial Court for a fresh trial, 

9. Now, curiously even though he 
had found in favour of the original ĝe- 
fendant who was the appellant before 
him, he proceeded to consider a request 
for costs against the appellant who was 
succeeding in the appeal before him, It 
was put to the learned District Judge 
that the plaintiff was a widow, and that 
at least she was not at fault for what had 
happened. That may be true, but it is 
questionable whether such an argument 
is relevant, If an appellate Court is sa- 
tisfied that the original trial had been vi- 
tiated and decides to remand the suit for 
a fresh trial, it is unnecessary to consider 
the effect of such an order on the oppo- 
nent, 

10. In any event, the learned 
District Judge proceeded to order that the 
plaintiff's costs of the suit and of that ap- 
peal should be deposited in the Court on 
or before the 10th of January 1975 and 
that if the costs are so deposited, the suit 
shall stand remanded to the lower Court 
for a fresh trial according to law. 

11. Mr. S. S. Dighe, the learned 
Advocate for the appellant, has contend- ` 
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ed that it was illegal on the part of the 
Tearned District Judge to make a condi- 
tional order of remand and order that the 
guit should be remanded if arid only if 
the respondent-plaintiffs costs in the 
appeal before him as well as in the suit 
are deposited in the Court by a parti- 
cular date, 


12. Mr. Dighe argues that that 
part of the Jearned District Judge’s order 
which provides for payment of costs is 
not warranted by any provisions of law 
and. that in fact it contravenes the pro- 
visions of Section 35 of the Civil Froce- 
dure Code, Mr. Dighe also says that in 
any event although the question of costs 
is a matter of discretion of the Court 
there has been in this case no real exer- 
cise of discretion by the learned District 
Judge when he made the order for depo- 
sit of costs a9 a condition precedent to 
the order for remand, 


LB. It requires to be noticed, at 
this stage, that a further event took place 
after the conditional order of remand was 
made. 


14. It would appear that the de- 
fendant was unable, according to him, 
by reason of his illness, from depositing 
the costs in the Court on or before the 
“0th of January, 1975. Only two days 
thereafter, that is to say, on the 13th of 
January, 1975, the defendant made an ap- 
plication to the District Court, Poona, for 
extension of time to deposit the costs in 
the Court as ordered by the District 
Judge, The learned District Judge heard 
Advocates for both the parties and then 
dismissed the application by a short order 
dated the 21st of January, 1975. A certi- 
fied copy of the application for extension 
of time and the order thereon has been 
produced before me, The learned Dist- 
rict Judge noticed that the remand order 
was made on condition that the costs were 
deposited, failing which the appeal would 
stand dismissed and that thus the pay- 
ment of costs was made a condition pre- 
cedent. 

15. Relying on a judgment of this 
Court in L., P, Jain v. Nandkumar, 63 
Bom LR 48 = {AIR 1961 Bom 254), the 
learned District Judge felt that he had 
become functus officio. and, therefore, 
could not extend time. Curiously, he 
went on to observe that “on merits also 
I do not think that this is a fit case to 
extend time.” 


16. Mr, Dighe has contended that 
the order of the District Judge refusing 
to. extend time is wrong because the 
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learned Judge has placed reliance on a 
judgment of this Court which has now 
been held to be no longer good law. Shri 
Dighe referred to a recent judgment of 
this Court in B, C. Shah and Co, v. T. P. 
Kanani, (1975) 77 Bom LR 511, where 
Kania, J, after considering the judgment 
of the Supreme Court in Mahant Ram 
Das v. Ganga Das, AIR 1961 SC 882 and 
other judgments held that the decision in 
L. P. Jain v, Nandkumar, 63 Bom LR 48 
z (AIR 1961 Bom 254), is no longer good 
w. 


17. Mr, A, H. Vaishnav, the learn- 
ed Counsel for the respondent-original 
plaintif has contended, firstly, that the 
learned District Judge properly exercised 
his discretion in protection of the plain- 
tiff by awarding costs of the appeal be- 
fore him and of the suit, as a condition 
precedent to the remand of the suit for a 
fresh trial. His argument is that after 
all it was not the plaintiff’s fault that the 
defendant’s Advocates did not or could 
not appear on the date of the hearing of 
the suit. 

18, As regards the question of ex- 
tension of time, Mr. Vaishnav supports 
the order of the learned District Judge 
dated the 21st of January, 1975, on the 
ground that the learned District Judge 
apart from being functus officio has also 
dismissed the application for extension of 
time on merits, : 


19. It requires to be mentioned 
that Mr. Vaishnav at one stage of the 
proceedings wanted to argue on merits in 
order to show that the learned District 
Judge ought not to have made an order 
for remand. - 


20. Now, it must be noticed that 
the respondent, Parwatibai, who is the 
original plaintiff, has not filed any cross- 
objections, Even though the learned Dist- 
rict Judge sought to make a conditional 
order of remand, the fact remains that 
the judgment of the District Court is a 
judgment against the plaintiff, In view 
of the provisions of Order 41, Rule 22, 
it is not open to Mr. Vaishnav, as Advo- 
cate for the respondent, who has not filed 
cross-objections, to make an attempt to 
show that the judgment of the District 
Court as to the order of remand was 
wrong. No provision of law has been 
shown to me which would warrant such 
a contention on the part of Mr. Vaishnav. 
On the other hand, Order 41, Rule 22 
clearly provides that any respondent may 
support the decree not only generally but 
also on the grounds decided against him 
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in the Court below. A respondent is at 
liberty, if he so wishes to challenge the 
decree against him but he must first file 
his cross-objections; after which he can 
certainly do so. In my opinion, it is not 
permissible to a respondent to challenge 
a decree without filing cross-objections 
although he can certainly support it. Mr. 
Vaishnav’s attempt is clearly misconceiv- 
ed, 

21. The question that really arises 
for my determination is whether the 
lower appellate Court properly exercised 
its discretion in awarding costs against 
the appellant who was succeeding in the 
sense that the learned District Judge had 
on appreciation of the facts before him 
come to the definitive conclusion that the 
defendant had been prejudiced at the 
trial by reason of the circumstances men~ 
tioned and that the trial had-been vitiat- 
ed, 

22. Now, there is no doubt that 
Section 35 of the Civil Procedure Code 
empowers the Court in its discretion to 
order payment of costs. But this discre- 
tion has to be properly exercised within 
the frame-work of the law and the nor- 
mal rule, which is well known, is that 
costs follow the event. There is power 
in the Court to direct in any particular 
case that costs shall not follow the event. 
But in that case the Court has to state 
its reasons in writing. 

23. Now, in the case before me it 
is substantially clear that the learned 
District Judge was fully satisfied that the 
defendant had been prejudiced at the 
trial and that he had, in so far as he 
could do without the aid of an Advocate 
exercised due diligence and approached 
the Court for permission to lead oral 
evidence and place documents on record. 
I find it difficult to appreciate, in the face 
of such a finding, how the learned Dis- 
trict Judge could fee] that the submission 
made to him on behalf of the original 
plaintiff that the defendant should be 
ordered to pay the plaintiffs costs of the 
suit as well as the appeal irrespective of 
the result of the suit in the lower Court 


after remand was quite reasonable and 
proper. In my opinion, the two ap- 
proaches clash against -each other. Once 


the Court has decided that the appellant 
before it had demonstrated that facts and 
circumstances existed, on the basis of 
which, in the interests of justice, the 
matter must be remanded to the trial 
Court for a fresh trial, the question of 
granting costs against such a suecessful 
appellant could not arise. 
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24. It can hardly be disputed that 
the defendant, as the appellant before 
the District Court, succeeded in the appeal 
and obtained a remand, In spite of that 
not only has he been deprived of his own 
costs but he is made to pay the costs of 
the losing party. This, in my opinion, is 
no real exercise of discretion under Sec- 
tion 35 of the Civil Procedure Code, As 
far as I am aware, such orders are some- 
times made, but they are invariably made 


with consent because in that case the ap- 


pellant rather than losing his appeal is 
content to obtain an order of remand by 
consenting to pay costs or by having the 
costs thrown away, as the case may be. 
But there is little doubt in my mind that 
an order for payment of costs by the suc- 
cessful appellant is not warranted by any 
provision of law, At least no such provi- 
sion has been shown to me, by Mr. Vaish- 
nav. 

25. In my view, the appellant-ori- 
ginal defendant js properly aggrieved 
when he complains that after succeeding 
in the appeal before. the learned District 
Judge and obtaining a remand (so that 
now the trial will be afresh at which he 
would be in a position to lead proper evi- 
dence and prove his case) he should be 
placed in a position where he is not only 
deprived of his own costs but made to 
pay the costs of the losing party. 


26. It may also be observed that 
apart from a laconic observation that the 
request for costs was quite reasonable 
and proper, no reasons have been given 
why such costs should be awarded when 
the respondent was losing the appeal and 
the appellant had satisfied the -Court that 
he had been prejudiced at the trial, 


27. In this view of the matter, 
this second appeal must succeed to the 
extent that the order dated the 10th of 
December, 1974, passed by the learned 
District Judge, Poona, will have to be 
modified and the requirement as to depo 
sit of costs set aside, 


28- The other point which was 
raised in this second appeal before me is 
as to the legality and the propriety of 
the order dismissing the appellani-defen- 
dant’s application for-extention of time. 


29. In the view that I have taken 
that the order of the Lower Appellate 
Court requires to be modified, it is not 
necessary to this aspect of the 
matter. However, since both the Advo- 
cates have advanced arguments, it is ap- . 
propriate to briefly refer to this aspect of 
the matter also. 
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30. It requires to be noticed that 
1 the case before me‘the application for 
xtension of time for depositing costs in 
ae Court was made after the time had 
xpired, The record shows that the time 
xpired on the 10th of January, 1975, 
nd the application was made on the 


3th of January, 1975. The learned Dist-- 


ict Judge felt that he was bound by a 
udgment of this Court in L. P. Jain v. 
landkumar (supra) where a Single Judge 
f this Court S. M. Shah, J., had held 
hat even if the application for extension 
f time were to be made within the pe- 
iod fixed for the making of the deposit, 
et the Court would be powerless to 
rant any extension of time, The learn- 
d Judge (S. M. Shah, J.) also took the 
iew that as the final order had . been 
assed on the Notice of Motion, there 
zas no scope for the exercise of inherent 
arisdiction under Section 151 of the 
vil Procedure Code 


31, Now, it has been mentioned 
hat this decision is no ‘longer good law 
nd this aspect has been discussed by 
rania, J., in B. C. Shah & Co. v. T. P. 
(anani, 77 Bom LR 511. The learned 
udge (Kania J.) referred to a 
ecision of the Supreme Court in 
fahanth Ram Das v. Ganga Das, AIR 
961 SC 882, as well as to certain other 
udgments of this Court and came to the 
onclusion that the decision in L, P, Jain 
. Nandkumar, 63 Bom LR 48 had been 
onsiderably undermined by the decision 
f the Supreme Court in Mahanth Ram 
Jas v, Gange Das, and also in view of 
ertain other decisions to which he refer- 
ed. 


32, It is not necessary to once 
gain to discuss all these judgments in 
rder to find out what are the powers of 

Court for extending time. This aspect 
f the matter has already been decided 


nd the observations of Kania, J., may be 


sefully set -out— 

AS TAST It was held by the 
eme Court that the High Court was not 
owerless to enlarge the time even though 
; had peremptorily fixed the period for 
ayment, Section 148, Civil Procedure 
code, in terms, allowed extension of time 
ven if the original period fixed had ex- 
fired, and Section 149 was equally 
[beral It was further held that such 
rocedural orders though peremptory 
conditional decrees apart) are, in essence, 
2 terrorem, so that dilatory litigants 
1ight put themselves in order and avoid 
elay. They do not, however, completely 
stop a Court from taking note of events 


Shankar v, Parwatibai (Mukhi J.) 


Sup-". 


_ with the observation of Kania, J.. 
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and circumstances which happened with- 
in the time fixed. It was observed that 
Sections 148, 149 and 151 of the Civil 
Procedure Code clothed the High Court 
with ample power to do justice to a liti- 
gant if sufficient cause was made for ex- 
tension. The observations of their Lord- 
ships of the Supreme Court show that the 
High Court could have exercised its 
powers first when the petition filed within 
time was before it, and again under the 
exercise of its inherent powers, when the 
two petitions under Sec, 151 of the Code 
were filed. If the High Court had felt 
disposed to. take action on any of those 
occasions, Sections 148 and 149 would 
have clothed them with ample power to 
do justice to a litigant for whom it en- 
tertained considerable sympathy, but to 
whose aid it erroneously felt unable to 
come. Although in that particular case, 
the application for extension of time was 
made before the time granted to make 
the payment of additional Court-fees had 
expired, the actual order of extension was 
made after that period had expired and 
the observations of the Supreme Court 
clearly go to suggest that such an appli- 
cation could have been granted even if 
it had been made after the time granted 
had expired. Mr. Desai tried to distin- 
guish this case on the ground that it re~ 
lated to the question of payment of . 
Court-fee and that in such a case. Sec- 
tion 149, Civil Procedure Code gave 
ample powers to the Court to grant the 
extension of time sought for by the ap- 
pellant. This is true and the- provisions 
of Section 149 of the Code have been 


taken note of by the Supreme Court. 


However, the further observations of the 
Supreme Court, although obiter. are 
binding on me and they clearly show that 
it is not merely in a case covered by Sec- 
tion 149 but in the case of all orders, 
which are regarded as procedural, that 
the Court has the power to-extend the 
time granted, in the interests of justice.” 


33. Mr. Vaishnav has argued that 
the ratio of the Supreme Court decision 
is. limited to a-case where application for 
extension of time has been made before 
the expiry of the time. I am afraid, Tam 
unable to agree with this -contention. The 
Supreme -Court . has clearly laid down 
that the High Court is clothed with ample 
power under Sections 148, 149 and 151 of 
the Civil Procedure Code to do justice to 
the litigant if sufficient cause has been 
made for extension of time. I also agree 
that 
the observations of the Supreme -Court in 
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Mahanth Ram Das v. Ganga Das clearly 
go to suggest that an application for ex- 
tension of time could have been granted 
even if it had been made after the time 
granted had expired. 

34, As a matter of fact, Section 
148 itself provides in terms for enlarge- 
ment of time “even though the period 
originally fixed or granted may have ex- 

_ pired,” 

35. There is thus no substance in 
the argument of Shri Vaishnav that the 
decision of the Supreme Court was limit- 
ed in the manner suggested or that it can 
be distinguished as he seeks to do, 

36. The learned District Judge’s 
view which is that he was functus officio 
was clearly wrong and it is a matter of 
regret that the decision of the Supreme 
Court reported as far back as 1961 was 
not brought to his attention nor was the 
decision of this Court in B. C. Shah and 
Co. v. T. P. Kanani (supra) which was 
decided as far back as the 29th of August 
1974, cited before bim, 

37. In the result, the appeal jis 
allowed and the order of the learned Dist- 
rict Judge, Poona. is modified so as to 
make it one of unconditional remand. The 

. suit shall stand remanded to the trial 
Court for a fresh trial and it shall be so 
tried by the Court of the Joint Civil 
Judge, Junior Division, Poona, to which 
it will be transferred from the file of the 
Civil Judge, Junior Division at Bhor. 


38. In the special cireumstances 
attending this matter there will be no 
order as to costs so far as this appeal is 
concerned, 

Order accordingly. 
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SAWANT, J.:— This first appeal is 
filed against the order dated 7-7-1972 
passed by the Single Judge of this Court 
in Matrimonial Suit No. 36 of 1970 in the 
hy Chief Matrimonial Court at Bom- 

y. 

2. The few facts leading to this 

appeal. are as follows:— 


3. The appellant is the ex-wife of 
the respondent. She had filed a suit be- 


` ing Matrimonial Suit No. 36 of 1970 for 


a decree of divorce or ïn the alternative 
for a decree of judicial separation and 
for a permanent alimony against the res- 
pondent under the provisions of the Parsi 
Marriage and Divorce Act, 1936 (herein- 
after referred to as the said Act) in the 
Parsi Chief Matrimonial] Court at Bom- 
bay. The Court by a decree dated 31-3- 
1971 dissolved the marriage between the 
parties under Section 35 of the said Act 
and granted divorce to the plaintiff- 
wife on the ground of desertion. By con- 
sent of the parties further the Court 
ordered the defendant~husband to pay to 
the plaintiff-wife on or before the 30th 
day of April 1971, a lump sum of 
Rs, 15,000/- as and by way of permanent 
alimony and also dismissed the plaintifi’s 
petition for interim alimony, The pre- 
sent appellant thereafter on 28-1-1972 
filed a petition in the Pars} Chief Matri- 
monial Court at Bombay praying for a 
direction to the respondent, her ex-hus- 
band, to pay the petitioner a sum of 
Rs. 800/- per month as alimony from 
28-1-1972. The said petition came up for 
vhearing before. Justice Madan and by his 
order dated 7-7-1972, the learned Judge 
dismissed the petition by making the fol- 
lowing order:— 

“Even assuming an application for 
payment of a monthly sum by way of 
permanent alimony lies after a consent 
order embodied fin the decree providing 
for payment of a gross or lump sum by 
way of permanent alimony to the wife, 
which sum has been paid, the petitioner 
has failed to show any such change of 
circumstances after the date of the order 
which would entitle her to come to Court 
and get the consent order varied and thus 
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obtain from her husband further perma- 
nent alimony by way of monthly pay- 
ments in addition to the lump sum or gross 
sum already received by her by way. of 
permanent alimony.” 

It is this order which is challenged in this 
appeal, 


4. Mr, Mistry, who appears for 
the appellant, has in the first instance 
contended that the learned Judge was in 
error in holding that the petition filed by 
the appellant was not a petition for fixing 
monthly alimony and proceeding on the 
footing that it was only a petition for 
variation or modification of the decree 
dated 31-3-1971. His second contention 
was that even assuming that the petition 
was for variation or modification of the 
gaid decree dated 31-3-1971, the learned 
Judge did not take into consideration the 
change of circumstances of the parties. 
He therefore urged that the impugned 
order was both contrary to facts and law 
and therefore liable to be set aside. 


5. In support of his first conten-, 


tion, Mr, Mistry urged that the Court 
had no power or jurisdiction to direct 
the payment of a lump sum amount to- 
wards permanent alimony and therefore 
the direction contained in the decree dated 
31-3-1971 was contrary to law. He rein- 
forced this argument by submitting that 
this amounted to the giving up of -the 
right to further maintenance on the part 
of the wife and this being opposed to 
public policy could not be sustained in 
law, For his aforesaid submission he re- 
lied upon a decision of this Court report- 
ed in 47 Bom LR 514 = (AIR 1945 Bom 
537) (Pirojshah Bharucha v. Hirabai Bha- 
rucha). 

6. A perusal of the petition filed 
by the appellant shows that she has ad- 


mitted therein that the amount of Rupees - 


15,000/- was paid to her in lump sum as 
and by way of permanent alimony and 
she had received the said sum after the 
passing of the said decree. Her case in 
the petition however is that on account of 
debts, which she had incurred prior to the 
passing of the said decree dated 31-3- 
1971, she had to pay Rs. 10,400/- to va- 
rious relatives and friends from whom 


she had taken various loans and there re-. 


mained only a balance of Rs, 4,364/- with 
her. The said amount together with an 
amount of Rs, 636/- given to her by her 
brother was deposited by her in a fixed 
deposit in a limited company which would 
give her an income of Rs. 137.50 every 
three months by way of interest thereon. 


Tehmj v, Dinyar (Sawant J.) 
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This amount was insufficient for her 
maintenance. She has also alleged in the 
petition that the respondent had receiv- 
ed a large sum as and by way of provi- 
dent fund and other dues on his retire- 
ment from the military, which was ad- 
mittedly in the year 1969 and that he was - 
drawing an income of Rs, 2,350/- p. m. 
Taking into consideration therefore her 
own position vis-a-vis the position of the 
respondent, the respondent should be 
directed to pay to her Rs, 800/- per month 
by way of alimony. It was also submitt- 
ed by Mr. Mistry that this petition was 
in a sense a petition for fixing monthly 
alimony for the first time. No monthly 
alimony was fixed by the Matrimonial 
Court at any time before and as such 
the petition was maintainable under S, 40 
(1) (b) of the said Act. This contention 
is both contrary to facts as well as law. 
As has been pointed out earlier the dec- 
ree dated 31-3-1971 does mention the fact 
that by consent of the parties a lump 
sum of Rs. 15,000/- was to be paid by the 
respondent-defendant as and by way of 
permanent alimony to the petitioner- 
plaintiff. There is no.dispute that this 
amount was received by the petitioner- 
wife as provided in the said decree. It 
is therefore not correct to say that no 
alimony was paid to the appellant and by 
the present petition the appellant was 
seeking for the first time to get her ali- 
mony fixed from the Matrimonial Court. 
As regards the contention based on the 
power of the Matrimonial Court to award 
a lump sum of money as permanent ali- 
mony to the wife, we find from the pro- 
visions of Section 40 (1) (a) of the said 
Act, that the Court has power to secure 
to the wife such gross sum or such month-~ 
ly or periodical payment of money for a 
term not exceeding her life as, having re- 
gard to her own property, if any, her 
husband’s ability and the conduct of the 
parties, shall be deemed just, The rele- 
vant provisions of the said section may 
be usefully reproduced as follows— 


“40. (1) The Court may, if it shall 
think fit at the time of passing any decree 
under this Act or subsequently thereto 
on application made to it for the purpose, 
order that the husband shall while the 
wife remains chaste and unmarried, 

{a) to the satisfaction of the Court 
secure to the wife such gross sum or such 
monthly or periodical payment of money 
for a term not exceeding her life as, hav- 
ing regard to her own property, if any, 
her husband’s ability and the conduct of 
the parties, shall be deemed just, and for 
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that purpose may require a proper ins- 
trument to be executed by all necessary 
parties and suspend the pronouncing of 
its decree until such instruments shall 
have been duly executed.” 

7. Mr. Mistry is therefore wrong 
when he says that the Court had no 
power to grant a lump sum by way of 
permanent alimony to the wife. Mr. 
Mistry then contended that the aforesaid 
provisions of the said Act show that the 
Coúrt has power only to secure a gross 
sum, but has no power to hand ovèr or 
direct the handing over of the money to 
the wife. We should have thought that 
handing over of the lump sum or the 
gross sum is the best way to secure the 
amount to the wife, We are therefore 
not impressed by this argument advanced 
on behalf of the appellant-wife. We are 
fortified in this view that we are taking 


of the- aforesaid provisions, by a decision ` 


of this Court reported in ILR 39 Bom 182 
= (AIR 1915 Bom 50) (Miss Blanche 
Somerset Taylor .v. Charles George 
Bleach and Charles George Bleach v. 
© Miss Blanche Somerset Taylor), The said 
decision is on the provisions of Section 37 
of the Indian Divorce Act. In that case 
by way of permanent alimony a lump 
sum was awarded to the wife under the 
. provisions of the said section, Although 
the question raised in that case was slight- 
ly different viz., as to whether the gross 
sum of money paid to the wife by way of 
permanent alimony should belong to her 
absolutely or should be limited for the 
period of her life, the Court held that the 
gross sum paid to the wife under the pro- 
visions of the said Section 37 of the Indian 
Divorce Act belonged to her absolutely 
and was not confined to the period of her 
life. Since the provisions of Section 40 
of the Parsi Marriage and Divorce Act, 
1936, are similar to the provisions of Sec- 
tion 37 of the Indian Divorce Act. it will 
be relevant to quote here a few ebserva- 
tions which were made by Scott, C, J. 
who delivered the said judgment of the 
Division Bench, so far as they are rele- 
vant for our purpose, The relevant ob- 
servations are as follows:— 

“The materia] clause of Section 37 of 
the Divorce Act is the third. It gives the 
Court power to ‘order that the husband 
shall, to the satisfaction of the Court, 
secure to the wife such gross sum of 
money, or such annual sum of money for 
any term not exceeding her own life, as 
having regard’ etc. 

As. the sentence is punctuated in the 
state publications of the Act it seems to 
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me to be clear that the words ‘for any ` 
term not exceeding her own life’ qualify 
‘annual sum’ and do not qualify, ‘gross 
sum’, If so assuming a gross sum to be 
available, how can it be better secured to 
the wife. than by paying it over to her? 
XX XX XX XX 


In my opinion, therefore, the District 
Judge had power to make the order for 
payment of a lump sum.” 


8&. Mr, Mistry’s reliance upon the 
decision of this Court reported in 47 Bom 
LR 514 = (AIR 1945 Bom 537) (supra) is 
misplaced. We find from the facts of 
that case that they have nothing in com- 
mon with the facts of the present case. 
In that case, the wife had given up her 
right for alimony completely and for all 
time to come by consent terms and it was 
also provided further in the consent 
terms that the wife would not claim ali- 
mony and agreed not to make any such 
claim in future. The learned single 
Judge who decided the ‘said case held 
that the giving up of the right to main- 
tenance permanently and for all time to 
come was against public policy and there- 


` fore he held that the wife’s application 


for setting aside the said consent terms 
on the ground that they were not bind- 
ing on her was maintainable. Obviously 
the ratio of the decision in ‘that case will 
not apply to the facts of the present case 
where an order has been made securing 
an amount tc the wife as provided by 
Section 40 (1. (a) of the said Act itself, 
as has been pointed out above, 


9. We therefore reject the first 
contention raised by Mr, Mistry that the 
present petition was a petition for fixing 
the: alimony for the first time and the 
Court had no power to fix a lump sum by 
way of permanent alimony. It may fur- 
ther be noted that it is not disputed that 
the said lump sum towards the perma- 
nent alimony was fixed by the consent of 
the parties. i 


19. As regards the second conten- 
tion that the petitior in question should 
be treated as a petition for variation or 
modification of the said decree for main- 
tenance under Section 40 (2) of the said 
Act, Mr, Mistry was unable to point out 
to us as to in what respect the circum- 
stances of the parties had changed after 
31-3-1971 when the consent decree in 
question was passed, His whole case was, 
both as stated in the petition as well as 
in the arguments advanced, that before 
the decree in question was passed, the 
petitioner had incurred certain debts and 
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she had to pay not less than Rs, 10,400/- 
towards payment of the said debts out of 
the lump sum of Rs. 15,000/- which was 
awarded to her as permanent alimony and 
therefore the balance leit with her was 
not sufficient to maintain her in future. 
He also contended that the - respondent 
was comparatively in an affluent condi- 
tion and he had received a substantial 
amount as provident fund and other dues 
from the military on his retirement and 
at present was employed as a steward in 
the Royal Turf Club, Calcutta, drawing a 
monthly income of about Rs, 2,000/-. In 
this connection, he invited our attention 
to the annexures to his affidavit dated 
13-3-1972 filed in reply to the petition 
wherein the respondent has shown the 
statement of his income and expenditure. 
As regards his contention that the peti- 
tioner had to pay debts of Rs, 10,400/- 
out of the sum of Rs. 15,000/- which she 


received by way of permanent alimony, ` 


admittedly according to her, on the date 
the said decreé was passed, she was in- 
debted to various persons in the said sum 
of Rs. 10,400/-. We will have therefore 
to presume that when this decree was 
passed, assuming that her contention that 
she was so indebted is correct, she was 
aware of her debts and she had agreed to 
receive the said sum of Rs, 15,000/- in 
spite of her said indebtedness, It can- 


not therefore be said that the said in- ` 


debtedness of hers; is a circumstance 
which occurred after the passing of the 
said decree and therefore a change in her 
circumstance within the meaning of Sec- 
tion 40 (2) of the said Act, As far as the 
fund available with the respondent and 
his income is concerned, Mr. Mistry could 
not deny the fact that whatever amount 
the respondent had received as his retire- 
ment dues were received by him in the 
year 1969 when he retired. He also could 
not dispute the fact that the respondent 
was employed as a steward in the Royal 
Turf Club, Calcutta, on the date the dec- 
Tee in question was passed, Therefore it 
cannot be said that there is any change 
‘in the financial circumstances of the res- 
pondent between the date the decree was 
passed and the date the petition was filed 
or for that matter before it came up for 
hearing before the learned Matrimonial 
Judge, In the circumstances, even as- 
suming that the present petition filed by 
the appellant could be treated as a peti- 
tion under Section 40 (2) of the said Act, 
the appellant has not made out any case- 
of change of circumstances of either party . 
and therefore on that ground also it is 


Dhruwa v. 


. error of jurisdiction, 
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not tenable. The learned Judge by . his 
impugned order has held accordingly, and 
we see no reason to interfere with the 
finding given by the learned Judge. We 


„are therefore unable to accept the second 


contention also, advanced on behalf of 
the appellant. 

Ai. In the result, we find that 
there is no substance in this appeal and 
we dismiss the same, In the circumstan- 
ces of the case there will be no order as 
to costs. 
: Appeal dismissed. 
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(At NAGPUR) 
DHARMADHIKARI, J. 
Dhruwa Neelkanth, Applicant v. 
Krishna Ramchandra Shastri, Opponent. 


Civil Revn, Appin. No. 267 of 1973, 
D/- 1-9-1975.* 


(A) Indian Soldiers (Litigation) Act 
(1925), Sections 10 and 2 (d).— Ex parte 
decree against soldier — Application to 
set aside — Defendant proving that he 
was serving under special conditions on 
date of suit — Decree set aside — No 
(Provincial Small 
Cause Courts Act (1887), Section 25.) 

Where in an application to set aside 
an ex parte decree passed in a Small 
Cause suit, the Court on the basis of evi- 
dence produ-ed by the defendant came to 
the conclusion that on the relevant date 
viz., the date on which the suit was fixed 
for final disposal the defendant was serv- 
ing under special conditions and set aside 
the ex parte decree, it cannot be said that 
the Court has either committed any error 
of jurisdiction or his order is vitiated by 
any material irregularity which has re- 
sulted in miscarriage of justice so as to 
merit interference in revision under Sec- 
tion 25 Small Cause Courts Act. The de- 
finition of proceeding in:Section.2 (d) is 
wide enough to include not only suit but 
also appeal or application, AIR 1923 Lah 
455 and AIR 1923 Lah 465 and AIR 1924 
Lah 395, Dist. (Para 5) 
. (B) Civil P. C. (1908), Order 9, Rule 
13 — Small Cause suit based on tort — 
Defendant bona fide refusing to accept 
summons on ground of his misdescription 
in summons -— Service held good and ex 


*(To set ‘aside order of P, N, Kotewar, 
Judge, Sm. C. C, Nagpur in M. A. No. 
21 of 1973, D/- 6-8-1973.) 
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parte decree passed — Held there was 
sufficient cause for setting aside ex parte 
decree, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1924 Lah 395 = 71 Ind Cas 823 4 


ATR 1923 Lah 455 = 5 Lah LJ 174 4 
AIR 1923 Lah 465 = 72 Ind Cas 107 4 


N. M. Dharaskar, for Applicant; D. 
V. Dani, for Opponent, 


ORDER:— This revision application 
has been filed against an order passed by 
the Registrar, Small Causes Court, Nag- 
pur dated 6-8-1973 setting aside the ex 
parte decree passed against non-appli- 
cant Krishna Ramchandra Shastri in 
Civil Suit No, 1454 of 1972 dated 14-11- 
1972. 

2. It seems from the record that 
the applicant-plaintiff filed a suit against 
the defendant for recovery of an amount 
of Rs, 100/- on the allegation that he un- 
authorisedly removed certain bricks be- 
longing to the plaintiff. I am informed 
that the suit was filed on 24-7-1972 and 
a summons was offered to the defendant 
on 8-8-1972. It seems from the record 
that in the plaint the defendant was des- 
cribed as an employee in M. E, S. resid- 
ing at Dharaskar building in Ramdas- 
peth, Nagpur. The defendant did not 
accept this summons, as, according to 
him, the description given in the sum- 
mons was wrong as he wag not an em- 
ployee of the M, E, S. as mentioned in 
the summons. It seems that the service 
was held to be good by the Small Causes 
Court and the ex parte decree was passed 
against him on 2-11-1972. According to 
the defendant Krishna Ramchandra, he 
came to know about this ex parte decree 
for the first time on 13-3-1973 and there- 
after he filed an application for setting 
aside the said ex parte decree. In the 
application he contended that the sum- 
mons issued to him was not properly 
issued or served upon him, he being a 
person governed by the provisions of the 
Indian Soldiers (Litigation) Act, 1925, the 
summons ought to have been served upon 
him by following the procedure prescrib- 
ed by Order 5, Rule 28, Code. of Civil 
Procedure, This has not been done. He 
further contended that on the relevant 
date, namely, on the date of hearing, he 
was serving under special conditions, and 
therefore, no proceedings could have been 
‘taken against him in the said civil suit. 
During the course of hearing he filed a 
certificate issued by his Commanding OM- 
cer, namely, Sardulsing, certifying that 
since ist February, 1966, the applicant 
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was serving on the permanent and indus- 
trial staff of the Unit and was serving 
under special conditions during Novem- ` 
ver 1972, and still continues to do so, In 
support of his case the mnon-applicant 
Krishna examined himself, whereas no- 
body was examined on behalf of the ap- 
plicant. 

3. After appreciating the evidence 
adduced before him the learned Registrar 
of the Small Cause Court came to the 
conclusion that the summons was not 
properly issued and.served upon the de- 
fendant. He also came to the conclusion 
that the defendant was a soldier serving 
under special condifions, and therefore, 
the ex parte decree passed against him 
was liable to be set aside. Accordingly 
by his order dated 6-8-1973 he set aside 
the said ex parte decree and the suit was 
directed to proceed on merits, As already 
observed, it is this order which is chal- 
lenged in this revision application, 


4. Shri Dharaskar, the learned 
counsel for the applicant-plaintiff, con- 
tended before me that in the present case 
the suit was filed on 24-9-1972 and there 
is no certificate on record to establish the 
fact that on the said date of the filing of 
the suit the defendant was a person serv- 
ing under special conditions, He further 
contended that it is the date of the suit 
which is relevant for deciding the ques- 
tion, and therefore, the learned Registrar 
of the Small Cause Court committed an 
error in holding that the defendant was 
entitled to the protection of the provisions 
of the Indian Soldiers (Litigation) Act, 
1925. In support of this proposition he 
has relied upon the decision of the Lahore 
High Court in Mahomed Din v. Ilam Din, 
(AIR 1923 Lah 455), Barkhurdar v. Karm 
Din, (ATR 1923 Lah 465) and Mula Mal v. 
Piara Singh, (AIR 1924 Lah 395), It is 
not possible for me to accept these con- 
tentions, 


5. From the bare reading of the 
provisions of the Indian Soldiers (Litiga- 
tion} Act, 1925, it is obvious that a person 
is entitled to the protection of the said Act 
if he was serving under special condi~ 
tions, Section 7 of the Act then provi- 
des for issuing a certificate by the pres- 
cribed authority. Such a certificate could 
be issued after receipt of the notice under 
Sec. 6 of the Act. In the present case 
such a certificate has been produced by 
the defendant. In the certificate it is 
stated that during November, 1972, and 
thereafter till the date of the certificate 
the defendant was serving under special 
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conditions, In view of this, in my opin- 
jon, it cannot be said that the Registrar 
of the Small Causes Court committed any 
error in holding that on the date of the 
hearing, that is, 2-11-1972 the defendant 
was a person who was serving under spe- 
cial conditions, The decisions to which a 
reference has been made by Shri Dharas- 
kar deal with the cases where the plaia- 
tiff himself claimed to be a soldier, In 
that context the observations were made 
by the Lahore High Court, The Indian 
Soldiers (Litigation) Act, 1925 defines the 
term “proceeding” vide Section 2 (d) of 
the Act which not only includes a suit, 
but also includes appeal or application. 
The definition is an inclusive one, there- 
fore obviously is not exhaustive but il- 
lustrative. In the present case the rele- 
vant date was 2-11-1972 on which the 
suit was fixed for fina] disposal, and there- 
fore, on the basis of the evidence on re- 
cord if the Registrar of the Small Causes 
Court came to the conclusion that on the 

. (date of hearing, that is, 2-11-1972, the 
defendant was a. person who was serving 
under special conditions, it cannot be said 
that he has either committed any error 
of jurisdiction or his order is vitiated by 
any material irregularity which has re- 
sulted in miscarriage of justice. 


6. Even otherwse, in my opinion, 
this is not a fit case wherein any inter- 
ference is called for in these revisional 
proceedings instituted under Section 25 of 
the Small Causes Courts Act, It cannot 
be forgotten that the summons issued in 
the name of the defendant was not ac- 
cepted by him, because obviously there 
was misdescription, As a soldier he was 
expecting that he should be served 
through his Commanding Officer, Even 
if it is assumed that this was not correct 
on his part and he committed an error in 
not accepting the summons, on the basis 
of the material placed on record it can- 
mot be said that in his misapprehension or 
misunderstanding of the whole procedure 
he has not acted bona fide, The claim 
made in the suit is based on tort. In this 
view of the matter, in my opinion, it can- 
not be said that there was no sufficient 

. cause for setting aside the ex parte decree 
passed against the defendant. 


7. In the result, therefore, the 
revision application fails and is dismissed 


with costs, 
Revision dismissed. 


—_— 
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Sayyed Hasan Sayyed Mahamad Id- 
rus and others, Applicants v. Sayyad 
Mazarulhakka Sayyad Mahamad Idrus 
and others, Opponents. 

Civil Revn, Applins, Nos. 36 of 1975 
and 179 of 1973, D/- 11-8-1975.* 

(A) Bombay Court Fees Act (1959), 
Section 6 (v) (a) — Garden — Meaning of 
— Bagayat lands assessed to land reve- 
nue — Court-fee is payable under sub- 
clause (a) of clause (v), (Court Fees Act 
(1870), Section 7 (v) (e)). 

The term “garden” implies as refer- 
ring primarily to its putting up for orna- 
mental] or for affording pleasure and de- 
light or as one on which vegetables, fruits 


` and flowers are grown. Such a garden is 


usually an appendage to a dwelling house 
and its chief object is to add grandeur 
and beautify the living place, (1889) ILR 
12 Mad 301 (FB) and AIR 1918 Mad 805 
and AIR 1964 J. & K. 34, Relied on. 
(Para 17) 
The Bagayat lands assessed to land 
revenue cannot be classified as ‘garden’ so 
as to attract court-fee on the basis of 
their market value, The court-fee has to 
be calculated according to the provisions 
of sub-clause (a) of clause (v) of Section 
6. AIR 1972 SC 45, Referred. : 
(Paras 18 ,19) 
Cases Referred: Chronological Paras 
AIR 1972 SC 45 = 74 Bom LR 798 7, 18 
ATR 1964 J. & K, 34 = 1963 Kash LJ 279 


2, 8, 16, 17 

AIR 1948 Mad 344 = 1948-1 Mad LJ 193 

8, 15 

AIR 1938 Oudh 40 = 1938 Oudh WN 23 
7, 11. 

AIR 1936 Cal 264 = 162 Ind Cas 810 


7, 10 

AIR 1930 Sind 15 = 117 Ind Cas 781 7, 9 

AIR 1918 Mad 805 = ILR 40 Mad 824 

8, 9, 14, 15, 17 

(1889) TLR 12 Mad 301 (FB) 8, 13, 14, 17 

1884 Bom HC PJ 150 8, 9, 12, 15 
C. R. A. No, 36 of 1975: 


. G. V. Limaye, for Applicants; M. L. 
Pendse, for Opponents; Govt. Pleader, for 
the State (as per Court’s order). 

C. R. A. No. 179 of 1973: 
G. V. Limaye, for Petitioners; M. L. 
Pendse, for Opponents Nos, 1 and 2. 


*(To set aside order of S. D. Rane, Civil 
J., Sr. Divn., Alfbagh, in S. C. A. No. 
21 of 1971, D/- 21-10-1974). 


DT/DT/B247/76/RSK. 
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ORDER:— These two revision ap- 
plications involve the question of compu- 
tation of Court-fee payable under Section 
6 (v) of the Bombay Court-fees Act, 1959, 
in respect of Bagayat land with residen- 
tial houses situated thereon. Both the 
applications can be disposed of by a com- 
mon judgment. 


2. In Civil Revision Application 
No, 36 of 1975. the facts are that there is 
a Bagayat Wadi consisting of coconuts, 
betel-nuts, plantain trees etc, Struc- 
tures like a residential] house styled as 
‘Madina Lodge’, guest house, cattle-shed, 
engine room etc, are built on the Baga- 
yat land, The Bagayat land bears Survey 
No. 44 Hissa No. 1 having the area of 2 
acres and 20% gunthas, assessed at 
Rs, 49-13-0. 
structures bear municipal out numbers. 
For the purpose of the Court-fee, the 
plaintiffs valued the Bagayat land at 124 
times the assessment levied on them. As 
regards jurisdiction, the Bagayat land was 
valued at Rs, 1,50,000/-. The residential 
house was valued at Rs. 12,000/-, the 
guest house at Rs 5,000/-, the cattle-shed 
at Rs, 2,000/- and another shed near the 
well at Rs. 500/-. The defendants chal- 
lenged the valuation both as regards the 
Court-fee and jurisdiction. The learned 
Civil Judge, Senior Division, Alibag, tried 
three preliminary issues. One issue re- 
lated to the market value of the suit pro- 
perties and the second whether the suit 
had been correctly valued for the purpo- 
_ ses of Court-fees and jurisdiction, The 
learned Civil Judge, by his order dated 
2ist October, 1974, held that the market 
value of the suit properties’ was Rupees 
1,69,500/- as valued by the plaintiffs. As 
regards the Court-fee, the learned Judge 
followed the decision in Mumtaz Begum 
v. Aman Ullah Khan, AIR 1964 J. & K. 
34. The learned Judge held that the suit 
land cannot be a garden, but only land 
paying land revenue to the Government. 
He, therefore, held that the plaintiffs 
have correctly valued the suit land for 
_ the purpose of Court-fee. 

3- In Civil Revision Application 
No, 179 of 1973, the suit property com- 
prises of a house and land where coconut 
and betelnut trees are grown, The plain- 
tiff valued her claim for ownership and 
possession of the land on the basis of 12} 
times the assessment being Rs. 292.62 and 
the house at Rs. 200/- and Rs. 5/- for 
mesne profits, making a total of Rupees 
495.62, For the purpose of jurisdiction, 
the land and the house were valued at 
Rs, 4,300/- excluding the mesne profits -of 
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Rs. 5/-. The defendants contended that 
the suit was not properly valued. The 
learned Civil Judge, Senior Division, Ali- 
bag, appointed a Court-Commissioner to 
ascertain the value of the suit property. 
The Court Commissioner valued the en- 
tire suit property at Rs, 21,000/-. The 
learned Civi] Judge reduced this value to 
Rs, 18,000/-, and by his order dated 26th 
October, 1972, directed that for the pur- 
pose of Court-fee, the suit be valued at 
Rs, 18,005/-. 


4. Both these orders were passed 
by the same learned Judge but he took 
different views, By his order dated 26th 
October, 1972, he held that land on which 
coconut and betelnut trees were grown 
was liable to pay Court-fee on the basis 
of the market value, In the subsequent 
order dated 21st October, 1974, he held 
that such a land could not be a garden 
and the Court-fee on the basis of 124 
times the assessment was correct, 


5. The relevant provisions of the 


Bombay Court-fees Act, 1959 (hereinafter 


referred to as “the Bombay Act”), which 
call for determination in this case, are 
reproduced: í 

“6. The amount of fee- payable under 
this Act in the suits next hereinafter 
mentioned shall be computed as follows:— 


(v) In suits for the possession of land, 
houses and gardens — according to the 
value of the subject-matter; and such 
value shal] be. deemed to be, where thé 
subject-matter is a house or garden — 
according t. the market value of the 
house or garden and where the subject+ 
matter is land, and — 

-(a) where the land is held -on settles 
ment for a period not -exceeding thirty 
years and pays the full -assessment to 
Government — a sum equal to twelve 
and a half times the survey assessment; 


(b) where the land is held on a per- 
manent-settlement, or on a settlement for 
any period -exceeding i years, and 
pays the full assessment to Government 
— a sum equal to twenty times the sur- 
vey assessment; and 

(c) where the whole -or any part of 
the annual survey assessment is remit- 
ted —- a sum computed under sub-para- 
graph (a) or sub-paragraph qb), as the 
case may be, in addition tp twenty times 
the assessment, or the portion-—of assess- 
ment, so remitted.” . 


-6. ‘Since various decisions under 
the Court-fees Act, 1870 {hereinafter re- 
ferred to as “the Central Act”), have 


1976 
been cited, it is convenient to reproduce 
the relevant part of the Central Act. 


“7 The amount of fee payable under 
this Act in the suits next hereinafter 


mentioned shall be computed as 
follows:— 

(v) In suits for the possession of 
land, houses and gardens — according to 


the value of the subject-matter; and 
such value shall be deemed to be — 
Where the subject-matter is land, and — 

(a) where the land forms an entire 
estate, or a definite share of an estate, 

paying annual revenue to Government, 
or forms part of such an estate and is 
recorded in the Collector’s register as se- 
parately assessed with such revenue, 

and such revenue is permanently set- 
tled — ten times the revenue so pay- 
able; 

(b) where the land forms an entire 
estate, or a definite share of an estate, 
paying annual revenue to Government, 
or forms part of such estate and is re- 
corded as aforesaid; 

and such revenue is settled, but not 
permanently— ; 

five times the revenue so payable; 

(c) where the land pays no such re- 
venue, or has been partially exempted 
from such payment, or is charged with 
any fixed payment in lieu of such reve- 
nue, . 

and nett profits have arisen from the 
land during the year next before the date 
of presenting the plaint— 

fifteen times such nett profits; 

but where no such nett profits have 
arisen therefrom — the amount at which 
the Court shall estimate the land with 
reference to the value of similar land in 
the neighbourhood; 

(d) where the land forms part of an 
estate paying revenue to Government, but 
is not a definite share of such estate and 
is not separately assessed as abovemen- 

tioned — the market value of the land; 

Provided that, in the territories sub- 
ject to the Governor of Bombay in Coun- 
cil, the value of the land shall be deem- 
ed to be— ‘ 

(1) Where the land is held on settle- 
ment for a period not -exceeding thirty 
years and pays the full assessment to 
Government — a sum equal to five times 
the survey-assessment; , 

(2) where the land is held-on a per- 
manent settlement, or on a settlement for 
any period exceeding thirty years, and 
pays the full assessment to Government 
— a sum equal to ten times the survey- 

_assessment; and 
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(3) where the whole or any part of | 
the annual survey-assessment is remitted 
— a sum computed under paragraph (1) 
or paragraph (2) of this proviso, as the 
case may be, in addition to ten times the 
assessment, or the portion of assessment; 
so remitted. 


Explanation — The word “estate” as 
used in this paragraph, means any land 
subject to the payment of revenue, for 
which the proprietor or a farmer or ryot 
shall have executed a separate engage- 
ment to Government, or which, in the ab- 
sence of such engagement, shall have been 
separately assessed with revenue; : 


(e) Where the subject-matter is a 
housé or garden — according to the mar- 
ket-value of the house or garden.” 


7. Mr. Limaye, the learned Coun- 


sel appearing for the petitioners in Civil 


Revision Application No, 36 of 1975, has 
contended that if the suit property ans- 
wers the description of a garden, then it 
will have to be valued on the basis of 
the market value, -despite the fact that 
such .a land is assessed to land revenues. 
He submitted that one cannot by -describ- 
ing a land as a Bagayat land take it out- 
side the description of a garden, if it is 
otherwise or in fact a garden. In sup- 
port, he has relied upon Mt. Hakim Bibi 
v. Mir Ahmad, AIR 1930 Sind 15; Jogen- 
dra Nath v. Firm Sarup Chand, ATR 1936 
Cal 264; Jwala Devi v, Ahmad Hasan, ATR 
1938 Oudh 40 and Madhaorao v. The 
State of Maharashtra, 74 Bom LR 798 = 
(ATR 1972 SC 45). ; 


8. The learned Government Plea- 
der argued that the suit property, on the 
plaintiffs’ own showing, consists -of a resi- 
dential house and guest house surround- 
ed by about 24 acres of garden land 
growing fruit trees. The house and the 
garden should be treated together and the 
Court-fee is not to be valued -on the basis 
of sub-clauses {a), (b) and {c) of -clause 
(v) of Section 6 of the Bombay Act. -On 
the other hand, Mr, Pendse, the learned 
counsel for the respondents-plaintifts, 
submitted that the word “land” or 
“garden” is not defined -either under the 


‘Bombay Act or under the Central Act. 


Maharashtra Land Revenue Code, 1966, 
‘sub-section (16) of Section 2 thereof de- 
fines land, According to this definition, 


-“land” includes benefits to arise out of 


dand, and things attached to the earth, -or 
permanetly fastened to anything attached 


_to the -earth, and also-shares in, or char- 


ges on, the revenue or rent -of villages, 
or other defined portions of territory. Ac- 
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cording to the learned Counsel, though 
this Code does not provide a distinction 
between “Iand” or “garden”, nevertheless 
trees grown on land would ‘be things at- 
tached to the earth and therefore it is a 
Iand and not a garden. Such trees may 
be grown naturally or they may be grown 
by human endeavour, He also relied upon 
Sections 64 and 67 (1) of the Code, Sec- 
tion 64 makes provision for all land, whe- 
ther applied to agricultural or other pur- 
poses, and wherever situate,-to ‘be liable 
to the payment of Iand revenue to the 
State Government, Section 67 (1) provi- 
des for manner of assessment of land re- 
venue with reference to the use of the 
land for the purpose of agriculture, resi- 
dence, industry, commerce and for any 
other purpose, The State Government, 
submitted the learned Counsel, recognises 
the suit land as agricultural land by 
reason of the suit Jand being assessed to 
land revenue, In this connection, he also 
referred to the definition of the word 
“agriculture” as defined in sub-section 
(1) of Section 2 of the Bombay Tenancy 
and Agricultural Lands Act, 1948. Under 
this Act, the word “agriculture” includes 
horticulture, the raising of crops, grass 
or garden produce, the use by an agri- 
culturist of the land held by him or a 
part thereof for the grazing of his cattle, 
the use. of any land, whether or not an 
appendage. to rice or paddy land, for the 
purpose of rab manure, but does not in- 
clude allfed pursuits, or the cutting of 
wood only, In support of his argument, 
the learned Counsel relied upon Raghu 
Huvana v. Yellappa, 1884 Bombay High 
- Court Printed Judgments 150; Audatho- 
dan Mboidin v. Pullambath Mamally, 
(1889) ILR 12 Mad 301 (FB), Kallappa 
Goundan v, Abdul Rahim, ILR 40 Mad 
824 at p. 831 = (AIR 1918 Mad 805 at 
pp. 805, 806); Vayyapuri Vathiar v. Somia- 
narayana, AIR 1948 Mad 344; and Mum- 
taz v. Aman Ullah Khan, AIR 
1964 Jammu and Kashmir 34. 


9. The views of the different High 
Courts may be noted, In Mt, Hakim Bibi 
v. Mir Ahmad, AIR 1930 Sind 15, the 
scope of Section 7 (5) (e) of the Central 
Act fell for consideration, On evidence, 
the trial Court had come to the conclu- 
sion that the suit land was not agricul- 
tural land but was used as a garden pure 
and simple. The Iearned Judges of the 

_ Judicial Commissioner’s Court, relying 
upon (1917) ILR 40 Mad 824 = (AIR 1918 
Mad 805), held that where the land falls 
within the meaning of the expression 
“garden” though it may at the same time 
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be land paying assessment to Govern~ 
ment, it requires court-fee as provided in 
sub-clause (e) of clause (5) of Section 7 of 
the Central Act, The learned Judges 
were not inclined to follow the decision 
of this Court in 1884 Bombay High Court 
Printed Judgments 150, in which it was 
held that as the Iand under considera- 
tion paid annual revenue to Government; 
the case fell under para (e} of clause (5) 
of Section 7 of the Central Act. That 
judgment of this Court consists of only 
one line and no reason has been given in 
support of it. 


10- In Jogendra Nath v. Firm 
Sarup Chand, AIR 1936 Cal 264, the sub- 
ject-matter of the suit for possession was 
a garden and the Court held that the sub- 
ject-matter being a garden, the case comes 
under Section 7 (v) clause (e) of the 
Court-fees Act, 1870, for the purposes of 
computation of Court-fees, In that case, 
the plaintiff had inter alia prayed for re- 
covery of possession of certain property 
which was described in the Schedule to 
the plaint as “garden land together with .- 
trees, etc,” This property was assessed at 
Rs, 21-3-5. The plaintiff valued the suit 
by multiplying the assessment by 10, and - 
accordingly paid the Court-fee, The de- 
fendants raised an objection to the valu- 
ation and stated that the Court~fee pay- 
able on the subject-matter was on the ` 
basis of the market value and that the 
market value was more than Rs. 5,000/- 
and so the suit was beyond the jurisdic- 
tion of the Munsif of Alipur, The learn- 
ed Munsif held in favour of the defen- 
dants and ordered the return of the plaint 
for presentation to the proper Court. 
While the suit was pending before the 
learned Munsif, the plaintiff had applied 
for amendment of the plaint by striking 
out the words. “garden” and “trees, etc.”. 
It appears that this amendment was 
either not pressed or disallowed. How- 
ever, the matter was taken by the plain- 
tiff to the learned Subordinate Judge in 
appeal and ultimately to. the High Court 
in revision. The High Court was unable 
to pronounce any final views on account 

of the uncertainty of the subject-matter 

of the suit being land or garden. The 
case was remanded to the Court of first 
instance to decide the character of the 
subject-matter after giving the parties an 
opportunity to lead evidence. After re- 
ferring to the provisions of Section 7 (v) 
clauses (a) to (d} and clause (e) of the 
Central Act, the learned Judge observed 
as follows:— 
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“Reading these clauses and clause (e), 
it appears to me that for the purpose of 
computing valuation of the subject-mat- 
ter in a land for possession, the legisla- 
ture has drawn a distinction between the 
case where the subject-matter is land, 
and where the subject-matter is a house 
or garden, If the subject-matter of the 


present case is really a garden, in my. 


opinion it will come under clause (e) sub- 
section (5), Section 7, Court-fees Act, and 
the Court-fee will have to be paid on the 
market value of the garden and not on 
the basis of ennual revenue of the land.” 


11. In Jwala Devi v. Ahmad 
Hasan, AIR 1938 Oudh 40 (DB), the facts 
were that the suit was for possession of 
land together with buildings and trees 
thereon and for Rs. 2053-8-0 as damages 
and mesne profits. The plaintiff-respon- 
dent claimed to have under-proprietary 
| rights in the land by virtue of a perma- 
| nent lease executed in his favour by the 
predecessor-in-interest of the defendants- 
appellants, The lease was seid to be 
for building purposes and the plaintiff 


claimed to have constructed a building on’. 


the land and to have planted a guava 
prove, The plaintiff valued the relief for 
possession of land at Rs. 100/- without se- 
parately valuing the building and the 
guava grove. It was contended in that 
case that the building and the trees were 
appurtenant to the land and no separate 
Court-fee was required, This contention 
was rejected because the building in 
question was not a tenant’s house or any 
other building necessary for the enjoy- 
ment of the land but a substantial struc- 
ture used as a tannery, Similarly, the 
trees in suit were nòt self-grown trees 
which might be said to go with the land 
but a grove planted by the plaintiff-res- 
pondent, The fact that the building was 
constructed by the plaintiff or the grove 
was planted by the plaintiff was consi- 
dered to be immaterial, The Court was 
guided by another factor that the build- 
ing in suit fetched an annual rent of 
Rs. 120/-. The facts in that case are clear 
about the land and ‘the building but not 
about the grove. It appears that the guava 
grove was taken to be a garden and as 
such there was no dispute about this as- 
pect of the case. Moreover, the plaintiff 
had specifically. prayed for possession of 
the trees along with the land, The Court 
held that the trees and the buildings were 
as much the subject-matter of the sult as 
the land itself. ae 

12. In 1884, a Civil Reference was 
decided by this Court by a Division Bench 
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(See Raghu Huvana v, Yellappa Bin Shi- 
dapa, Bombay High Court Judgments Ap- 
pellate Side, Bombay, 1884 at page 150). 
In that case, the plaintiffs sought to re- 


-cover possession of a house and Bagayat 


land. The Bagayat land was assessed at 
Rs, 24/-. For Court-fee purposes, the 
plaintiffs valued the Bagayat land at five 
times the assessment. According to the 
learned Subordinate Judge, the Bagayat 


and should have been valued as “garden” 


and Court-fees paid according to its mar~ 
ket value, Charles Sargent and C. G. 
Kemball, JJ., took the view that as the 
land under consideration pays annual re~- 
venue to Government the case falls under 
para (a), and not para (e), clause (v), 
Section 7 of the Central Act, The judg- 
ment runs in a single sentence, but it ap~ 
pears that in the opinion of the learned 
Judges, the mere fact that the land was 
assessed was sufficient to place it in para. 
(a) of clause (v) of Section 7 of the Cen- 
tral Act and it could not be classified as 


13. Four Judges of the Madras 
High Court in Audathodan Moidin v. Pul- 
lambath Mamally, (1889) ILR 12 Mad 301 
(FB), were required to decide whether 
“paramba” was to be treated as a garden 
or as land assessed to revenue, The land 
used for paramba was not assessed. In 
the revenue records, parambas were class~ 
ed as Bhagayat or garden land. Fruit 
trees of all sorts, pepper vines, plantains 
and the like were cultivated immediately 
round the house, if there was one, as ge~ 
nerally there was a house in paramba, 
but not always. The learned Judges of 
the Madras High Court did not lay down’ 
as rule regarding paramba to be treated 
as a garden for the purposes of the Court- 
fees Act and left it to be decided on the 
facts of each. case, so as to attract Court- 
fee either under sub-clause (c) or (e) of 
clause (v) of Section 7, according to the 
circumstances of each case, While con- 
sidering the provisions of Section 7 of 
the Central Act as regards the meaning 
to be given to the word “garden”, they 
observed thus:— 


“The -word “garden” is nowhere de- 
fined in Act VII of 1870, but from its oc- 
curring in connection with the word 
houses, we are of opinion that the term 
refers primarily to a garden in the Eng- 
lish sense, — ornamental or pleasure or 
vegetable, — and that parambas do not 
ordinarily come under that category.” 
Thus a restricted meaning is given to the 
word “garden”, 
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14. Reliance was also placed on 
Kullappa Goundan v. Abdul Rahim, (1917) 
ILR 40 Mad 824 = (AIR 1918 Mad 805). 
This was a Letters Patent Appeal against 
the decision of: a Single Judge who did 
not follow (1889) ILR 12 Mad 301 (ŒB) 
considered above, since according to the 
learned single Judge, paramba land on 
which there were coconut trees being in 
Malbar was not assessed and all that the 
Full Bench decided was that the case fell 
either under clause (v) (c) or (e) of Sec- 
tion 7 of the Central Act, according as the 
paramba was of a description that would 
come under the definition of a garden or 
not. The material facts were that the 
plaintiff claimed to be a purchaser of suit 
lands under a sale-deed and sued for re- 
covery of possession, The lands were as- 
sessed lands, on some portions of which 
coconut trees were planted, The plaintiff 
valued the suit five times the revenue as- 
sessment of Rs, 364-11-0 and also valued 
the coconut trees at Rs. 500/-. The de- 
fendant contended that part of the pro- 
perty claimed is a coconut garden on 
which several (at least 500) coconut trees 
were grown and as such the subject-mat- 
ter is a garden and the Court-fee payable 
would be on its market value. In the 
Letters Patent Appeal, the Division Bench 
set aside the order of the learned Single 
Judge and restored that of the District 
Munsif. The learned Judges followed the 
Full Bench decision, Ayling, J., stated:— 

“As pointed out by a Full Bench of 

this Court in Audathodan Moidin v, Pul- 
lambath Mamally, (1889) ILR 12 Mad 
301, there is much significance in the 
juxtaposition of the words “house or gar- 
den’ in that clause; and it should be taken 
as referring primarily to a garden in the 
English sense ornamental or pleasure of 
vegetable.” 
Seshagiri Ayyar J., who delivered a 
separate judgment, stated that one of the 
points to be considered was whether 
irrigable. land on which coconut trees 
have grown becomes a garden and in this 
connection he says:— 

“As regards the first of these ques- 
tions, the decision in Audathodan Moidin 
v, Pullambath Mamally seems to be con- 
clusive. The word ‘garden’ in Section 7, 
clause (5) (e) of the Court-fees Act is 
apparently used in a technical sense. 
The Act was drafted by an English law- 
yer and, as was pointed out by Mr. Jus- 
tice Ayling in the course of the ‘argu- 
ment, the term ‘garden’ connotes in the 
English language that it is either an ap- 
pendage to the house or is a place which 
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is kept for purposes of pleasure. The 
fact that the term ‘garden’ is coupled 
with the term ‘house’ shows that what 
the legislature contemplated is a piece of 
ground which is used by the owners of a 
house as a place of recreation and as one 
on which vegetables and the like are 
grown for purposes of home consumption. 
The definition of the term ‘garden’. in 
Stroude’s Judicial Dictionary supports this 
view. It may be that an enclosed place 
detached from the house is resorted to 
by the owner of it for purposes of plea- 
sure, Such a ground would be a garden. 
I do not mean to suggest that no profit 
should be derived from such a place, I 
am only referring to the meaning which 
the term ordinarily bears. No doubt in 
common parlance, we speak of a coconut 
tope or a mango grove as a garden, If 
that is the legal acceptance of the term, 
a place where tamarind trees are grown 
should similarly be regarded as a gar- 
den. There is something repugnant in 
the idea of calling a group of tamarind 
trees or iluppa trees as a ‘garden’, I do 
not think the term ‘tope’ which is em- 
ployed largely in India is in any way 
synonymous with the term ‘garden’, I am, 
therefore, of opinion that this piece of 
ground on which coconut trees have been 
grown, is not a ‘garden’.” 


15- In Vayyapuri Vathiar v. Somi- 
anarayana, AIR 1948 Mad 344, in a revi- 
sion petition, that Court had to consider 
the manner of valuation provided for by 
paragraph V of Section 7 of the Central 
Act. The lower Court had valued the im- 
moveable property owned by a temple 
consisting of a cocoanut tope of the extent 
of 12 or 13 acres, under Section 7, clause 
(v) sub-clause (e) as if it were a garden, 
From the plaint it was seen that the 
cocoanut tope was really an inam land 
falling under Section 7 clause (v) (c) of 
the Central Act. On that basis the court- 
fee was valued 15 times the net profits. 
In this connection, it was observed thus— 


“In ILR. 40 Mad 824 = (AIR 1918 
Mad 805), it has been held that if the land 
is assessed land falling under. Section 7, 
clause (v) (b), the fact that there is a 
cocoanut tope in such land would not 
bring such land under Section 7 clause 
(v) (e), Court-fees Act. On the analogy 
of that decision I think where the land 
is inam land falling under Section 7, cl. 
(v) (c), Court-fees Act, the fact that there 
are cocoanut trees in the land is no 
ground for requiring the land to be valu- 
ed on such basis. I, therefore, hold that 
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is in possession thereof, and the proper- 
ties mentioned in Schedules B (1) and B 
(2) are the properties of the Mitakshara 
Hindu Joint Family to which he belongs. 
He has denied that he ever borrowed the 
sum of Rs. 65,000/- from the said Insu- 
rance, Company or that he executed any 
promissory note or memorandum or de- 
posited the title deeds on June 14, 1955, 
as alleged. It has been alleged by him 
that he had no necessity to borrow any 
money at any time, not to speak of such 
a heavy amount of Rs. 65, 000/-, that the 
alleged promissory note and the memo- 
randum are not genuine documents and 
that the signatures appearing on these 
documents are not his signatures. The 
said documents have been manufactured 
by some person with an ulterior motive. 
He has averred that the title deeds relat- 
ing to the properties in suit were never 
in his custody or. possession and has de- 
nied the handing over by him of the title 
deeds to the said Insurance Company at 
its office at 23/A, Netaji Subhash Road, 
Calcutta and payment of the said sum of 
‘Rs, 975/- towards interest. The claim 
which has been made against him by the 
plaintiff is false and fictitious and the 
plaintiff is not entitled to institute the 
suit against him or to recover the alleg- 
ed dues from him, 
the alleged memorandum is not . admis- 
sible in evidence without registration as 
it purports to create a charge. Upon the 


said allegations, he has prayed for the. 


dismissal of the. suit. 


4, The learned Subordinate Judge, 
6th Court, Alipore has come to the find- 
Ing that the defendant borrowed a sum 

‘of Rs. 65,000/~ and mortgaged the pro- 
perties in suit belonging to him by the 
deposit of title deeds in favour of the 
said Insurance Company, as security for 
the re-payment of the said loan; that he 
executed the promissory note and its 
memorandum; that the memorandum was 
not required to be registered and, as such, 
it is admissible in evidence and that the 
suit is maintainable, Upon the said find- 
ings, the learned Subordinate Judge has 
decreed the suit in a preliminary form. 
Hence, this appeal. 


5. We may first of all consider the 
question as to the title to the properties 
in suit, Schedule B property is premi- 
ses No. 28, Lock Gate Road, Calcutta 
comprising therein 5 cottahs 12 chhataks 
of land. and a partly two storied and part- 
ly three storied building. 
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It is contended that- 
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(After discussing the evidence (in the 
rest of this para and part of para 6) the 
judgment proceeded): 

_In our view, there cannot be any 

manner of doubt that the defendant is 
also the owner of the properties men- 
tioned in Schedules B (1) and B (2) of the 
plaint and he purchased the same with 
his own money. Indeed, Mr. Roy, the 
learned Advocate appearing on behalf of 
the defendant has frankly conceded that 
in this state of evidence, he is unable to 
contend that the defendant is not the 
owner of these two items of properties 
or that he had not the- custody of the 
title deeds relating thereto on the mate- 
rial date. 
l T. In his evidence, the defendant 
has denied that he had taken the loan of 
Rs, 65,000/- or executed the promissory 
note and the memorandum. (After dis- 
cussing the evidence (Paras 7 to 10) the. 
judgment proceeded): 

11, Before leaving the question 
as to the genuineness of the promissory 
note and the memorandum, it is neces- 
sary to consider the report and evidence 
of the handwriting expert. In the opin- 
ion of the. handwriting expert, the signa- 
tures in the promissory note and in the: 
memorandum did not tally with the ad- 
mitted signatures of Sunil. The learned 
Subordinate Judge has not been able to 
accept the evidence of the handwriting 
expert. It has been pointed out by him 
that the comparison was not made by the 
expert in open Court before the parties 
nor were the photographs taken or de- 
veloped in Court. The report was not 
forwarded even in a sealed envelope and 
the photographs were not sent along with 
the report, but was tendered in Court by 
the expert, D. W. 1, at the time of his 
evidence, It has been observed by him 
that the report, Ext. D is‘a cryptic one 
and that even a casual comparison of the 
mannerism, the peculiarities. pen-pres- 
sure ‘etc. of the disputed signatures in 
Exts. 1 and 2 with the admitted signa- 
tures of the defendant, makes it abun- 
dantly clear that the writer is the one and 
the same man, He has pointed out cer- 
tain similarities between the disputed and 
the admitted signatures of Sunil and has 
come to the conclusion that the promis- 
‘sory note, Ext, 1, and the memorandum, 
Ext. 2, bear the signature of the defen- 
dant himself. He has taken the view 
that some of the noticeable dissimilarities 
which are laboured ones have been made 
with deliberate attempts. It has been 
held by him that these dissimilarities are 
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peculiar to the defendant himself and 
they identify the author. He is also not 
impressed with the evidence of the hand- 
writing expert and the manner in which 
he compared the signatures. We have 
carefully considered the evidence of the 
handwriting expert, his report and the 
photoghaphs of the admitted and the dis- 
puted signatures. It appears from the 
evidence of the expert that for the pur- 
pose of comparison of the signatures he 
did not refer to the photographs nor did 
he apply any scientific method for such 
comparison, but on a visual inspection 
of the signatures he came to the conclu- 
sion that the disputed signatures were 
not the signatures of Sunil. We agree 
with the reasons given by the learned 
Subordinate. Judge in rejecting the opinion 
of the handwriting expert and, in our 
view, he is perfectly justified in holding 
that the disputed signatures in. the pro- 
missory note and in the memorandum are 
the signatures of Sunil, 


12. It is contended on behalf of 
the appellant that the learned Sub- 
ordinate Judge should not have himself 
compared the signatures and come to an 
independent opinion ebout the same when 
a handwriting expert had already given 
his opinion. This contention is without 
any substance, In Ram Narain v. State 
of Uttar Pradesh, AIR 1973 SC 2200, it 
has been observed by the Supreme Court 
that the opinion evidence may be worthy 
of- acceptance if there is any internal or 
external evidence relating to the docu- 
ment in question supporting the view ex- 
pressed by the expert. Further, it has 
been observed that if after comparison of 
the disputed and the admitted writings by 
the Court itself, when the Presiding Off- 
cer is familiar with the language, it is 
considered safe to accept the opinion of 
the expert, then the conclusion so arriv- 
ed at cannot be assailed on special leave 
on the mere ground that comparison of 
handwriting is generally considered ha- 
zardous and inconclusive and that the 
opinion of the handwriting expert has to 
be received with considerable caution. 
By the above observation, the Supreme 
Court has given a clear indication that 
in spite of the opinion of the expert the 
Court is entitled to compare the disputed 
and the admitted writings. It ig also well 
settled that a decision as to the genuine- 
ness of a document: cannot be founded 
solely on the expert opinion. The expert 
opinion must get support from other evi- 
. dence so that it may be relied on. In 
the instant case, the opinion of the ex- 
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pert does not get support from any other 

evidence. On the contrary, the evidenca 

of Monmohan (P. W. 1) having been be- 
lieved the opinion evidence of the expert 
has to be rejected, 

. 13 The last point that has been 
urged on behalf of the appellant is that 
there was no mortgage by deposit of title 
deeds, but a mortgage was sought to be 
created by the memorandum, Ext. 2, and 
as the memorandum was not registered 
as required by Section 17 (i) (b) of the 
Registration Act, it is inadmissible in evi- 
dence. The memorandum is in the shape 
of a letter written by Sunil and runs as 
follows: - 

Messrs. Rajasthan Insurance Co. Ltd, 

23/A, Netaji Subhash Road, 

Calcutta. 

Dear Sirs, 7 
Re— © i 
Premises No, 28, Lockgate Road, Caf- 

cutta, Premises No. 71/4, Canal Circular 

Road. Beliaghata, Calcutta, and - 


One plot of land measuring 1 Bigha 
12 Chittacks lying and situate within mo~ 


nicipality of South Dum Dum, 24-Parga~ 


nas 254 (C. S. Plot No. 254) of Khatian 
490 of Khatian 489. 


This is to place on record that I have 
borrowed from you Rs. 65,000/- (Rupees 
Sixtyfive thousand) only on my promis- 
sory note and as security for the due re~ 
payment of the loan I hereby deposit 
with you the undermentioned title deeds, 


List of Title Deeds 


. ` 1. One original English sele deed 
dated the 26th January, 1938, registered 
in Book No. I, Volume No, 5 pages 257. to 
266. being No, 224 for the year 1938 (Sub~ 
Registrar of Sealdah, Calcutta) and one ` 
Affidavit. 

2. Original Bengali Sale Deed from 
Sm. Kishore Debj and another to Sunil 
Kumar Singh dated 29th May, 1954, rex 
gistered in Book No. I, Volume 46, pages 
64 to 70, being No, 1949 for the year 1954 
(District Registrar, 24-Parganas), 

Dated Calcutta Yours faithfully 
the 14th June, 1955 Sunil Kumar Singh, 


If tt is held that the mortgage was sought 
to be created by the memorandum, in 


-that case, the same not having been re 


gistered will be inadmissible in evidence 
and the suit will fail, No document is 

for effecting a mortgage by dex 
posit of title deeds within the meaning 
of Section 58 (f) of the Transfer of Pro» 
perty Act. The question is whether tha 
parties intended to create a mortgage by 
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the memorandum, Ext. 2, The law in 
this regard has been stated by Sir Richard 
Couch, C. J., in Kedarnath Dutt v. Sham- 
lall Khettry, (1909) 11 Bom LR 405 as 
follows: 

“The rule with regard to writings is 
that oral proof cannot be substituted for 
the written evidence of any contract 
which the parties have put into writing. 
And the reason is that the writing is 
tacitly considered by the parties them- 
selves as the only repository, end the ap- 
propriate evidence, of their agreement. 
If this memorandum was of such a nature 
that it could be treated as the contract 
for the mortgage, and what the parties 
considered to be the only repository and 
appropriate evidence of their agreement, 
it would be the instrument by which the 
equitable mortgage was created, and 
would come within Section 17 .of the 
Registration A 
The law as laid down in fhe passage 
quoted above was approved by the Privy 
Council in Subramonian v. Lutchman, 
(1923) 50 Ind App 77 = (AIR 1923 PC 50). 
In that case, the Privy Council also re- 
ferred to its earlier decision in Pranjivan- 
das Mehta v. Chan Ma Phee, (1916) 43 
Ind App 122 = (AIR 1916 PC 115) and 
observed : 

“The law upon this subject fs be- 
yond any doubt: (i) Where titles are 
handed over with cnothing said except 
thet they are to be security, the law sup- 
poses: that the scope of the security is the 
scope of the title. (2) Where however, 
titles are handed over accompanied by a 
bargain, that bargain must rule, (3) Last- 
ly, when the bargain is a written bargain, 
it aná it alone, must determine what is 
the scope and the extent of the security.” 
In the case before us, the fact that title 
deeds were handed over along with the 
memorandum is obvious in view of the 
word “hereby” In the first paragraph of 
the memorandum, This fact, in our opin- 
fon, is not significant and that is also 

conceded to by Mr, Ray. But what is 
significant is whether the parties intend- 
ed that the memorandum shouldbe con- 
sidered by them as the “only repository, 
end the appropriate evidence, of their 
agreement” or it is a bargain which must 
rule. In order that a writing may be 
considered or treated as. the only reposi- 
tory of the bargain between them it is, 
in our view, necessary that such a writing 
should. contain the terms of the bargain. 
In this connection, we may refer to a 
Tater decision of the Privy Council in 
Obla Sunderachariar v; jNarayanna 
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Ayyar, (1931) 58 Ind App 68 = (AIR 1931 
PC 38). In that case, the documents of 
title of certaln properties were handed 
over as security for the repayment of a 
Toan along with a promissory note for the 
amount of loan and a memorandum con- 
sisting of a list of title deeds. It was 
inter alfa stated in the memorandum: 
“As agreed upon in person I have de- 
livered to you the under-mentioned docu- 
ments as security”: It was observed by 
Lord Tomlin that the memorandum was a 
document which merely recorded the 
particulars of deeds which were the sub- 
ject of a deposit and it was and remain- 

ed a list of the documents deposited and 
nothing. more. Further, it did not em- 
body the terms of the agreement between 
the parties, Accordingly, it was held 
that the memorandum was not other 
than a written record of the particulars 
of deeds, the subject of an agreement 
constituted in fact by the act of deposit 
and the payment of the money, and that 
it neither purported nor operated to create 
or declare any right, title or interest in 
the property included in the deeds, with 
the result that it did not require regis- 
tration. Further, Lord Tomlin referred 
to the Bench decision in Kedar Nath 
Dutt's case and the decision of the Privy 
Council in Pranjivandas Mehta's case re- 
ferred to by Lord Carson in Subramo- 
niam v, Lutchman (Supra) and observed: 


“While their Lordships do not think 
that the language of Lord Carson con- 
veys or was intended to convey the mean- 
ing that no memorandum relating to a 
deposit of title-deeds can be within Sec- 
tion 17 of the Indian Registration Act un- 
Tess it embodies all the particulars of the 
transactions of which the deposit forms 
part, their Lordships are of opinion that 
no such memorandum can be within the 
section unless on its face it embodies such 
terms and is signed and delivered at such 
fime and place and in such circumstances 
ds to lead legitimately to the conclusion 
that so far as the deposit’ is concerned it 
constitutes the agreement between the 
parties.” 

The principles of Ilaw laid dae in 
the aforesaid decisions have been reite- 
rated in a later decision of the Privy 
Council in Sir Hari Sankar Paul v, Kedar 
Nath Saha, (1939) 66 Ind App 184 = (AIR 
1939 PC 167). It, therefore, follows from 
the above principles of law that in order 
that a memorandum ` can be said to be 
compulsorily registrable, it must consist 
of such terms of the bargain as fo. fead 
legitimately to the conchusion: that so, far 
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as the deposit is concerned it constitutes 
the agreement between the parties. In 
other words, the deposit and the docu- 
ment should both form integral parts of 
the transaction and are essential ingredi- 
ents in the creation of the mortgage (Uni- 
ted Bank of India Ltd. v. Messrs. Lekha- 
ram Sonaram and Co., AIR 1965 SC 1591). 


14, In the present case, the memo- 
randum, Ext. 2, records that the sum of 
Rs, 65,000/. was borrowed by Sunil on a 
promissory note. Therefore, so far as the 
Joan and the promissory note are con- 
cerned, the memorandum only records the 
same, The only portion of the memoran- 
dum upon which much reliance has been 
placed on behalf of the appellant is that 
the deposit of title deeds was made along 
with it as security for the due repayment 
of the loan, and it is contended that the 
deposit and the document both form in- 
tegra] parts of the transaction. In our 
opinion, merely because it is stated in the 
memorandum that the deposit was made 
as security for the due repayment of the 
loan, the memorandum and the deposit 
do not form the integral parts of the 
transaction, It is true that the amount of 
the loan and the promissory note have 
been mentioned in the memorandum and 
beyond that nothing has been stated 
about the terms of such repayment. The 
document is silent about the rate of inte- 
rest and. also about the time for repay- 
ment, In the promissory note, there is a 
stipulation for payment of interest at the 
rate of 6% per annum. It is, however, 
contended that although the memorandum 
does not state the rate of interest, the 
promissory note has been mentioned 
therein, and in any event, by virtue of 
the provisions of the Negotiable Instru- 
ments Act, it will be the statutory interest 
as mentioned in the said Act. We are 
unable to accept this contention. Where, 
as in the present case, a definite rate of 
interest has been agreed upon, the ques- 
tion of payment of statutory interest does 
not arise, If the parties had intended 
that the document should be considered 
as the only repository and the appropriate 
evidence of their agreement, in our opin- 
ion, there should have been mentioned in 
the document the terms as to the rate of 
interest and the time of repayment. In 
our view, therefore, the parties did not 
intend to create a mortgage by the memo- 
randum, and as such, it is not required 
to be registered. The memorandum is 
only evidential. 

15. Tt is contended on behalf of 
the appellant that there is no oral evi 
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dence as to any contract between the par~ 
ties relating to the mortgage of the pro- 
perties in suit. It is true that there is no 
direct evidence that there was a conclud- 
ed contract between the parties before 
the memorandum was executed. But as 


_we have held that the memorandum is 


only evidential, it can be looked into for 
the purpose of such evidence. Though 
the point of time as to the advancement 
of the loan is not material for effecting 
a mortgage, yet it gives some indication 
about the nature of the transaction, The 
money was paid before the execution of 
the promissory note and the 
was 
made also before the execution of the 
memorandum, The affidavit of Anil 
(Ext, 3) was sworn on June 6, 1955, 
while the memorandum and the pro- 
missory note were executed by the defen- 
dant on June 14, 1955. In these circum- 
stances, it can be reasonably presumed 
that before the affidavit was sworn by 
Anil, there must have been an agreement 
about the advancement of the loan. These 
circumstances, when considered with’ the 
statement made in the memorandum, 
lead to an inference that there was an 
agreement before the loan was advanced 
by Anil to his brother, the defendant, 


16. In this connection, we may 
refer to a Bench decision of this Court in 
Bhairab Chandra Bose v, Anath Nath De, 
(1920) 24 Cal WN 599 = (AIR 1920 Cal 
312) on which much reliance was placed 
on behalf of the appellant. But instead 
of supporting the contention of the 
appellant, it supports the view which we 
have taken, That decision gives-a clear 
indication that in certain circumstances 
the point of time when the loan is ad= 
vanced may be an important factor in 
the consideration of the question as to the 
creation of the mortgage by deposit of 
title deeds. The memorandum, in that 
case, was in the following terms: 

“For payment of the sum of Rupees 
1,500/- with interest I have borrowed from 
you on a promissory note of date, I here- 
by put on record that the title deeds re: 
my premises already deposited with you 
shall be held as a collateral security.” 
The said amount of Rs. 1,500/- was paid 
to the defendant after the execution of 
the promissory note and the passing of 
the letter. In coming to the conclusion 
that there was no completed contract of 
mortgage before the letter passed, which 
in the circumstances of the case’ consti- 
tuted the mortgage and was inadmissible 
for want of registration, their Lordships 


ALR, 


memoran- . 
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inter alia relied on the fact that the pay- 
ment of the amount was made subse- 
quent to the letter, and held that under 
the circumstances, it could not be said 
that there was a completed contract of 
mortgage before the letter had passed. 
In the instant case before us, there is 
evidence that the amount of loan | was 
paid before the memorandum was exe- 
cuted, In these circumstances, we hold 
that before the memorandum was execut- 
ed and the documents of title were depo- 
sited, there was a completed contract be- 
tween the parties regarding the equitable 
mortgage. No other point has been ar- 
gued on behalf of the appellant. 

17. For the reasons aforesaid, the 
judgment and decree of the learned Sub- 
ordinate Judge are hereby affirmed and 
this appeal is dismissed, but in view of 
the facts and circumstances of the case, 
there will be no order for costs. 

SHARMA, J.:— I agree 

‘ Appeal dismissed. 
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KUMAR JYOTI SEN GUPTA AND 
_ MANASH NATH ROY, JJ. 

Sm. Rekha Rani Dey, Petitioner v. 
Shyam Sundar Dhar and others, Opposite 
Parties. 

Civil Rule No, 3463 of 1974, D/- 19-9- 
1975. 

(A) Civil P. C. (1908), Section 115 — 
Revision — Scope of High Court’s power 
of interference — Limited to jurisdic- 
tional error or procedural error resulting 
in gross injustice, 

An application under O. 21, R. 58, 
Civil P. C., was registered and further 
execution proceedings were ordered to be 
stayed on condition of the petitioner de- 
positing security. The petitioner applied 
for time to move superior. Court against 
the said order for security. Such prayer 
was rejected and property sold. On an 
application under Section 115, 

‘Held, that the jurisdiction and power 
of interference of the High Court in a 
proceeding under Section 115 of the Civil 
P. C. is not only very limited but the 
same is restricted too. It is not all wrongs 
which can be corrected or interfered with 
in such a proceeding. High Court has 
power to see whether there is any error of 
jurisdiction committed by the Court be- 
low in passing the order or whether. there 
is any such manifest error of procedure 
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committed by the said Court which has 
affected the ultimate decision resulting in 
gross injustice. - 

A demand for security, without speci- 
fying the basis for the same and the more 
so when the entire claim was secured by 
the attachment, was not required and the 
fact of non-consideration of the order of 
attachment has affected the ultimate deci- 
sion and has resulted in gross injustice; 
there has been total non-application of 
mind which can be considered as mate- 
rial irregularity and that also gives the 
revisional Court jurisdiction to interfere 
under Section 115 of the Civil P. C. (AIR 
t975 SC 794, Rel. on.) (The order was set 
aside). - ‘(Paras 8, 10) 

(B) Civil P. C. (1908), O. 21, R. 58 (2) 
(As amended by Calcutta High Court) — 
Investigation of claim — Postponement of 
sale on terms as to security — Considera- 
tions for imposition of terms — Non-con- 
sideration of subsisting attachment renders 
order illegal. : l 

Held on facts that when a separate 
application was filed in the proceeding 
under Order 21, Rule 58 of the Civil P. C., 
which was duly registered, the trial Court 
should have duly disposed of the same 
after properly taking into consideration 


. the subsisting order of attachment before 


making any order for security and the 
non-consideration:of the said order of at- 
tachment and/or issuing the impugned 
order for security without such considera- 
tion has become fatal and that has made 
the said order for. security bad, void, il- 
legal and irregular and has resulted in 
failure of justice. (1912) 16 Cal WN 1029 
and AIR 1926 Cal 468 and AIR 1937 Cal 
390, Disting. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 SC 794 = (1975) 1 SCC 25 6,8 
(1974) 78 Cal WN 332 = 1974 Ren CJ 237 
- 13 
AIR 1966 SC 439 = (1966) 1 SCJ 212 6 
AIR 1955 Mad 67 = (1955) 1 Mad LJ 51 


5 

AIR 1937 Cal 390 = 41 Cal WN 845 5, 
l 6, 9 

AIR 1935 Cal 102 = 60 Cal LJ 91 -7 
AIR 1926 Cal 468 = 87 Ind Cas 168 6,9 
AIR 1925 Cal 204 = 40 -Cal LJ 191 7 


(1912) 16 -Cal WN 1029 = 15 Ind Cas 53 
8,9 
Satish Chandra Roy, for Petitioner; 
Manmohan Mukherjee (for No. 1), S. C. 


“Roy (for No. 2) and Ashim Kumar Mu- 


kherjee (for No. 3}, for Opposite Parties. 
- M. N. ROY, J.:— This Rule was ob- 

tained against three orders viz., Orders 

Nos. 15, 18 and 21 dated 16th August, 1974, 
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30th August, 1974 and 31st August 1974 
respectively. The said orders were made 
In a proceeding under Order 21, Rule 58 
of the Code of Civil Procedure. ` 


2. The admitted position is that 
the petitioner is the wife of the opposite 
party No. 2 Sri Provat Kumar Dey and 
the opposite party No. 1 is his cousin. The 
` petitioner has alleged that by virtue of a 
registered deed of conveyance executed 
by one Minoti Roy Mitra wife of Sri Adhir 
Kumar Mitra of 98, P. K. Guha Road, 
P. S. Dum Dum in the year 1964, she pur- 
chased 2 cottas 14 chattaks and 39 sq. ft. 
of land and such purchase was made out 
of her stridhan money. She hag further 
alleged that since such purchase she is in 
possession of the said lands and has con- 
structed a two storied building with her 
own money. She has further alleged that 
she is in possession of the said lands on 
her own right on payment of rent to the 
Collectorate of 24 Parganas and partly 
Tétting out 8 rooms to different tenants 

and by realising rents from them. ~ 


3. It has further been alleged by 
the petitioner that the opposite party 
No. 1, who got a money decree against the 
husband opposite party No. 2 for Rupees 
26,090.80 P. is going to have her dwelling 
house and the lands sold in Miscellaneous 
Execution Case No. 3 of 1973 and before 


the Subordinate Judge, 6th Court, Alipore - 


she has stated that she got the informa- 
tion about the said sale on 14th August, 
1974 from one of her tenants. She has 
further alleged that the opposite party 


No. 1, who duly had notice and know- ' 


fedge. of her ownership and possession of 
the property was going to effect the said 
sale fraudulently and in connivance with 
the process server, because no process 
meant for such sale has been duly served 
on her. 


4, It appears that immediately on 
receipt of such information, on or about 
16th August, 1974 the petitioner filed an 
application under Order 21, Rule 58 of 
the Code of Civil Procedure before the 
Executing Court and thereby she prefer- 
red her claim which was registered as 
Miscellaneous Case No. 34 of 1974. It 
further appears from the records of the 
connected proceedings that by the im- 
pugned order No. 15 dated 16th August, 
1974 the said claim as mentioned herein- 
before was registered and further pro- 
ceedings were ordered to be stayed on 
condition of the petitioner depositing a 
security of Rs. 5,000/- by 30th August, 
1974. It also appears that on 30th August, 
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1974 the petitioner made an application 
before the learned trial Judge for 2 
months time to move this Court against 
the said order dated 16th August, 1974 
and by order No. 18 dated 30th August, 
1974, such prayer, has been rejected. 
Thereafter, by impugned order No. 21 
dated 3ist August, 1974 the learned trial 
Court held the sale and the petitioner’s 
property was purchased by the opposite 
party No. 3 and 19th November, 1974 was 
fixed for confirmation of the same. The 
petitioner has alleged that because of the 
said order, her claim under Order 21, 
Rule 58 has been rendered infructuous. 


5. At the time of the hearing of 
the Rule Mr. Roy appearing for the peti- 
tioner has contended that the directions 
on the petitioner to deposit Rs. 5,000/- as a 
condition precedent for the order of stay 
as was given by the learned trial Court, 
was in excess of jurisdiction and further- 
more the said Court was wrong in making 
the impugned order for the sale and con- 
firmation thereof without investigating 
the claim of the petitioner and the more 
so when such: claim was duly registered. 
Such. an act, Mr. Roy has contended: to be 
unauthorised and irregular. Mr. Roy has 
further contended that the learned trial. 
Court also acted illegally and with mate- 
rial irregularity in not considering first 
the petitioner’s claim, ignoring the manda- 
tory provisions of Order 21, Rule 58 of 
the Code of Civil Procedure and further- 
more the said Court also acted without 
jurisdiction in ignoring the procedure as 
laid -down in O. 21, Rr. 59, 60 and 61 of 
the Code of Civil Procedure. He has fur- 
ther contended that the order for sale and 
fixing the date of confirmation thereof as 
has been directed by the learned trial 
Court has in fact rendered the petitioner’s 
application under Order 21, Rule 58 in- 
fructuous and this fact has been totally 
ignored by the learned trial Court. Mr. 
Roy also contended that since the claim 


`of the petitioner has been registered and 


not. yet rejected so under the mandatory 
provisions of Order 21, Rule 58 of the 
Code of Civil Procedure, the learned trial 
Court was under the duty and obligation 
to investigate and decide the case and/or 
claim as raised and more particularly so 
when the petitioner has been able to pro- 
duce certain documents in support of such 
claim and has also been able to make out 
a case for possession. Mr. Roy submitted 
that sub-rules (1) and (2) of Order 21, 
Rule 58 of the Code of Civil Procedure 
should be read together and in conjunc- 
tion and not otherwise, In support of his 
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contentions Mr. Roy first relied on the 
case of Sasthi Charan Biswas v. Gopal 
Chandra Saha reported in 41 Cal WN 845 
= (AIR 1937 Cal 390). In that case it 
has been held that after the sale has ac- 
tually taken place, the executing Court 
has no jurisdiction to entertain a claim or 
petition filed under Order 21, Rule 58 of 
the Code although such application may 
have been made prior to the sale and al- 
though the sale may not have been con- 
firmed. It has further been held that 
consequently, where an application under 
Rule 58, filed before the sale is dismissed 
for default after the sale and the suit is 
thereafter brought by the claimant, Arti- 
cle II (sic) of the Limitation Act does not 
apply to such a suit, This case apparent- 
ly does not help Mr. Roy but he tried to 
distinguish the same on the facts of the 
present case, by contending that the first 
order being order No. 15 dated 16th 
August, 1974 is bad on the face of the re- 
cord inasmuch as the stay order has not 
been passed in conformity with the provi- 
sions of the Order 21, Rule 58 of the.Code 
of Civil Procedure as from a reference to 
the same it is not possible to find out as 
to on what basis the said sum of Rs. 5,000 
was asked to be deposited by the peti- 
tioner, He submitted that the Calcutta 
amendment of the said Order 21, Rule 58 
certainly has given the discretion to the 
Court regarding the stay of proceeding 
upon such terms as to security, or other- 
wise, Mr. Roy submitted that since, from 
a reference to the impugned order it is 
very difficult to find out as to on what 
basis such deposit was directed, so on the 
face of it there was non-application of 
mind and that too appears from the fact 


that while asking for the said security ` 


the learned trial Court failed to consider 
the admitted fact that the property in 
question has already been attached and 
as such the said order is liable to be set 
aside. He further submitted that if he 
succeeds on that ground viz, the said im- 
pugned order No. 15 is set aside then 
other orders viz., Orders Nos. 18 and 21 
would have no effect. On the question 
of validity of the said order No. 15 Mr. 
Roy further relied on the case of Sinnaru 
Thevan v. Nachiappa Chettiar, reported 
in ATR 1955 Mad 67, wherein it has been 
observed that pending an application for 
execution of a decree, if a third party 
claimant puts in a claim petition on the 


ground that the properties attached by 
the decree-holder do not belong to the 
judgment-debtor, the decree cannot be 
executed. The pendency of the -claim 


Rekha Rani v. Shyam.Sundar (M. N. Roy J.) 


[Prs. 5-6} Cal, 231 


petition operates as stay of the execution 
of the decree in order to attract the provi~ 
sions of Limitation Act. By referring to 


. the said judgment Mr. Roy sought to re= 


inforce his argument that since the peti-~ 
tioner’s application was filed and the 
same was registered and pending, so there 
was an automatic stay of the execution 
of the decree. Thereafter, relying on the 
provisions of Order 21, Rule 59 of the 


‘Code of Civil Procedure, Mr. Roy further 


contended that since the claim of the peti- 
tioner was registered so the learned trial 
Court should have held an investigation 
and the petitioner should have been given 
an opportunity to adduce evidence to 
show that at the date of the attachment 
she had some interest in or she possessed 
the property so attached. 


6. Mr. Manmohan Mukherjee, fhe 
learned Advocate for the opposite party 
No. 1 contended that the provisions of 
Order 21, Rule 58 of the Code of Civil 
Procedure have made categorical provi- 
sions that the Court may direct stay upon 
such terms as to Security and a discretion 
has been given to the Court concerned as 
to fix the amount of security. Relying on 
the determinations in the case of Sasthi 
Charan Biswas v, Gopal Chandra, 41 Cal 
WN 845 = (AIR 1937 Cal 390) (Supra) 
and a still earlier decision of this Court 
in the case of Gopal Chandra Mukherjee 
v. Notobar Kundu, reported in (1912) 16 Cal 
WN 1029, Mr. Mukherjee contended that 
the executing Court loses its jurisdiction 
to entertain and decide a claim petition 
under Order 21, Rule 58 of the Code of 
Civil Procedure after the property attach- 
ed, has been sold. Thus in the facts of 
the present case, Mr. Mukherjee contend~ 
ed that since by order No. 21 dated 31st 
August, 1974, the sale has been held and 
a date has been fixed for confirmation of 
the same so the learned trial Court in 
any event had`no jurisdiction to entertain 
and consider the said application of the 
petitioner under Order 21, Rule 58 of the 
Code of Civil Procedure. -In short, he 
submitted that because of such subsequent 
happenings the said application of the 
petitioner cannot not only be entertained 
but the same has lost all its force and in 
that view of the matter this Court should 
not interfere with the determination as 
made, Apart from the above cases Mr, 
Mukherjee also relied on the case of Kali 
Charan Ghose v. Sarajini Debi reported 
în ATR 1926 Cal 468 = 87 Ind Cas 168 
wherein it has also been held that after 


a property which had been attached in 
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execution of a decree has been sold, the 
Court has no jurisdiction to hear an ap- 
plication putting forward a claim which, 
if successful, would result in the release of 
the attached property. Mr. Mukherjee 
further contended that in exercise of this 
Court’s jurisdiction under Section 115 of 
the Code of Civil Procedure which inci- 
dentally is a very limited one, no inter- 
ference should in the facts and circum- 
stances of this case be made as there is 
no inherent illegality or irregular exer- 
cise of jurisdiction by the learned trial 
Court. For the purpose of finding out 


this Court’s jurisdiction he relied on the . 


case of Shaik Jaffar Shaik Mahmood v. 
Mohd. Pasha Hakkani Saheb, reported in 
(1975) 1 SCC 25 = (AIR 1975 SC 794). 
In that case the respondent landlord ap- 
plied to the Rent Controller for eviction 
of the appellant tenants on grounds of de- 
fault in payment of rent and secondly 
bona fide personal requirement. Both the 
Rent Controller as well as.the Assistant 
Judge who heard the appeal found that 
the tenants were not in default in pay- 
ment of rent and that the landlords failed 
to establish bona fide requirement for 
their own use and, occupation. The High 
Court in revision under Section 26 of the 
concerned Act reversed the decision hold- 
ing that the landlords had sufficiently 
proved their bona fide requirement and 
ordered delivery of possession. On appeal 
it has been held that the revisional power 
is different from appellate power, ‘the 
same being narrower than the latter. The 
sgaid Section 26 is not different from Sec- 
tion 115 of the Civil Procedure Code. The 
revisional power under Section 26 is limit- 
ed in terms of the section itself and is 
necessarily narrow. Section 26 is not 
wider than Section 115 which has been 
held to apply to jurisdiction alone, the 
irregular exercise, or the non-exercise of 
it, or the illegal assumption of it. It is 
not directed against conclusions of law or 
fact in which the question of jurisdiction 
is not involved. Thus it has also been 
held that in such a case the High Court 
has to see whether there ig any error of 
jurisdiction committed by the Controller 
or by the appellate authority in passing 
the order or whether there is any such 
manifest error of procedure committed by 
the Courts as may affect the ultimate de- 
cision resulting in gross injustice. The 
High Court cannot sit in appeal in order 
to reappreciate evidence. This apart, on 
this point Mr. Mukheriee also relied on an 
earlier decision of the Supreme Court in 
the case. of Ratilal Balabhai Nazar v. 
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Ranchodbhai Sankerbhai Patel, reported 
in (1966) 1 SCJ 212 = (AIR 1966 SC 439). 
Mr. Mukherjee also submitted that in view 
of the admitted position that the peti- 
tionėr had and has other remedies to 
have the sale set aside under Order 21; 
Rules 89 and 90 no interference should be 
made in this jurisdiction at this stage. He 
also submitted that the petitioner not. 
having made application under Rules 89 
and 90 or 91 of Order 21 of the Code, the 
sale in question has also become absolute 
under the provisions of Order 21, Rule 92, 
of the Code of Civil Procedure and as 
such following the determinations in Gopal 
Chandra Mukherjee v. Natobar Kundu 
(supra), Sasty Charan Biswas Banik v. 
Gopal Chandra Shaha (supra) and Kali- 
charan Ghose v. Sarajini Debi, the ex- 
ecuting Court could not interfere or en- 
tertain the instant application under O. 21, 
R. 58 of the Civil Procedure Code. Mr. 
Mukherjee also contended that under the 
provisions of Order 21, Rules 97, 98 and 
99 the petitioner in the instant case also 
had and has the right to resist or obstruct 
the action of the .decree-holder or the 
auction purchaser and she not having taken 
such steps even, this Court should not 
interfere at this stage in this jurisdiction. 
Mr. Mukherjee also submitted that apart 
from those (remedies) as mentioned here- 
inbefore the petitioner had still another 
remedy open under Order 21, Rule 100 
and she having failed and neglected to 
avail of such remedy no interference 
should be made. Apart from the above 
mentioned points regarding the main- 
tainability of the application, Mr. Mukher- 
jee submitted that the said application or 
the claim as sought to be raised therein 
on the question of sole ownership of the 
petitioner in respect of the properties in 
question, was not bona fide and for the 
purpose of establishing his contentions 
that the petitioner is not the owner of 
the land and the buildings thereon and 
in fact the opposite party No. 2 is the 
owner, he first referred to the application 
for execution of the decree, where it is 
noted in the column meant for encum- 
brances that the said application was sub- 
ject to the registered agreement for sale 
dated 9th January, 1970 in favour of the 
decree-holder. Mr. Mukherjee further 
produced and relied on a plain copy of 
the said agreement for sale in favour of 
the opposite party No. 1, executed jointly 
by the petitioner and her husband, the 
opposite party No. 2. Although the said 
agreement for sale is not on the record 


yet the same on being produced by 
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Mr. Mukherjee, we have looked into the 
same as the reference of the said record is 
available on the application for execution 
itself and furthermore as Mr. Roy ap- 
pearing for the petitioner has not object- 
ed to the said course which was followed 
by us. i 


T: In reply, apart from. denying 
the validity of the submissions of Mr. 
Mukherjee on merits and repeating his 
submissions as recorded hereinbefore, on 
tbe question of the jurisdiction of this 
Court in interfering in the instant case 
under Section 115 of the Code of Civil 
Procedure, Mr. Roy first relied on the 
case of Sarajubala Debi v. Mohini Mohan 
Ghose, reported in 40 Cal LJ 191 = (AIR 
1925 Cal 204). In that case it has been 
beld that it is the settled practice of the 
High Court to interfere as little as pos- 
sible with interlocutory orders where an 
alternative remedy exists but the High 
Court can and will interfere with inter- 
focutory orders where they ‘may lead to 


a failure of justice or to irreparable in-. 
jury. Mr. Roy further relied on the case. 


of Indu Bala Dasi v. Lakshmi Narayan 
Gagali, reported in AIR 1935 Cal 102. 


8. There cannot be any doubt that 


the jurisdiction and power of interference 
of the High Court in a proceeding under 
S. 116 of the Civil Procedure Code is not 
only very Hmited but the same is res- 
tricted too. It is not all wrongs which 
can be corrected or interfered with in 
such a proceeding. On the basis of the 
determination of the Supreme Court in 
the case of Shaik Jaffar Shaik Mahmood 
Jv. Mohd. Pasha Hakkani Saheb, (AIR 
41975 SC 794) (supra), High Court has 
jpower to see whether there is any error 
of jurisdiction committed by the Court 
below in passing the order or whether 
there is any such manifest error of proce- 
dure committed by the said Court which 
has affected the ultimate decision result- 
ing in gross injustice. Thus we shall 
have to consider and examine first whe- 
ther the impugned determination suffers 
from such defect as méntioned herein- 
before and if the answer to such question 
is in the affirmative then and then only 
we can interfere under the present juris- 
diction. It ig an admitted fact that the 
property in the instant case has been at- 
tached. So it cannot be denied that the 
claim of the decree-holder was and is se- 
cured. Now the question would be whe- 
ther in that admitted state of affairs the 
learned trial Court was justified in asking 
‘for further or any security as mentioned 
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in the impugned order No. 15 dated 16th 
August, 1974, whereby a conditional stay 
was granted. In our- view such demand 
for security without specifying the basis 
for the same and the more so when the 
entire claim was secured by the attach- 
ment in question was not required and the 
said fact of non-consideration of the order 
of attachment has affected the ultimate 
decision and hes resulted in gross injus- 
tice and as.such the said order cannot be 
sustained. We are also of the view that 
in making the said order No. 15 there has 
been total non-application of mind which 
can be considered as material irregularity 
and that also gives us jurisdiction to 
interfere under Section 115 of the Code 
of Civil Procedure, As a consequence of 
the said order No. 15 being held to be 
void, illegal and irregular, the other im- 
pugned orders being orders Nos. 18 and 21 
would also fail because the said orders 
cannot be sustained or enforced in the 
absence of order No. 15. We are further 
of the view that the application for stay 
which has been disposed of in the manner 
as indicated above and the said order it- 
self was improper and the more so when 
the claim under Order 21, Rule 58 of the 
Code of Civil Procedure has been duly 
registered. 


9. Now reverting back to the 
other point on merits as was urged by 
Mr. Mukherjee relying on the determina- 


tions as made in the cases of Gopal Chan- 


dra Mukherjee v, Notobar Kundu, (1912) 
16 Cal WN 1029 (supra), Kalicharan 
Ghose v. Sarajini Debi, AIR 1926 Cal 468 
(supra) and Sasthi Charan Biswas v. Gopal 
Chandra, (AIR 1937 Cal 390) (supra), we 
find that the case before us because of the 
admitted filing of an application for stay 
during the pendency of the application . 
under Order 21, Rule 58 of the Code of 
Civil Procedure may be distinguished 
from those cases and the determinations 
made therein. In the first case i. e., (1912) 
16 Cal: WN 1029 (1030), no separate ap- 
plication for stay was filed in the proceed- 
ing under Order 21, Rule 58 of the Code 
of Civil Procedure, the same is also the 
Position in the second case reported in 
AIR 1926 Cal 468 and similar is the posi- 
tion in the third case reported in 41 Cal . 
WN 845 = (AIR 1937 Cal 390). In this 
case we are of the view that when a sepa- 
Tate application was filed in the proceed- 
ing under Order 21, Rule 58 of the Civil 
Procedure Code, which was duly regis- 
tered, the learned trial Court should have 
duly disposed of the same after properly 
taking into consideration the subsisting 


order of attachment before’ making any 
order for security and the non-considera- 
tion of the said order of attachment 
and/or issuing the impugned order for 
ecurity without such consideration ‘hag 
become fatal and that has made the said 
order bad, void, illegal and irregular and 
furthermore the same has resulted in 
failure of justice. ` 


10. For all the reasons as men- 
tioned ‘above, the said impugned order 
No. 15 cannot be sustained and as such 
the said is quashed and set aside. As a 
result of such determination the other 
subsequent orders Nos. 18 and 21 cannot 
also stand. 


11. The. Rule is thus made abso- 
lute. There will however, be no order for 
costs. 


12. We direct that the récords 
should be sent down at once and within 
4 months from the date of receipt of the 
records from this Court the learned trial 
Court should make endeavours to dispose 
of the application under O. 21, R. 58 of the 
Code of Civil Procedure as filed by the 
petitioner and determine the bona fides or 
otherwise of the claim as has been raised 
by her. We also feel that when the pur- 
chase-in the instant case has been alleged 
to be made in 1964 and the petitioner has 
alleged possession of the properties in ques- 
tion on her, she must be given an opportu- 
nity to substantiate her claim. We further 
direct that until such determination is 
made or till necessary orders are passed 
by the learned trial Court the attachment 
of the properties in dispute would con- 
tinue and the security as has been fur- 
nished by the petitioner in the original 
proceeding and under orders of this Court 
should not be released. 


13. It must also be noted that 
Mr. Mukherjee also made a reference to 
the case of Sujit Singh v. Debala Mu- 
kherjee reported in (1974) 78 Cal WN 332 


and since the determinations in that case, 


have no relevance or any application in 
the facts of the instant case, we have 
made no referezice to the same. 


` K. J. SEN GUPTA, J. :— I agree. 
aR Application allowed. 
fF 


P. Saw Mill v, B. K. Pal 


A.LE 


AIR 1976 CALCUTTA 234 
SALIL KUMAR DUTTA, J. 
. Pattidbar Saw Mill, Petitioner v. 
Bimal Krishna Pal and another, Respona 
dents. 

Civil Revn. Case No. 3966 of 1972, D} 
26-3-1976. 

(A) Calcutta Thika Tenancy Act (2 of 
1949), Sections 5, 4 — Order of Controller | 
directing payment of compensation as de- 
termined by Engineer Commissioner — 
Validity, i 

In view of Section 4 no tenant shall 
be ejected from hbis holding on ground 
specified under Section 3 (1) (ii) except on 
payment to the thika tenant or deposit 
with the Controller for payment to the. 
thika tenant, such compensation as may 
be agreed upon between the landlord and 
the thika tenant, or in the cases ~where 
they do not agree, as may be determined 
in the prescribed manner by the Control 
ler. Under the provisions of the Act tha 


‘Controller is to find first if the landlord 


is entitled to an order of eviction and such 
eviction can only be given effect to on 
the payment or deposit of compensation 
in accordance with law. Thus, where in 
an application under Section 5 the Con- 
troller after ordering delivery of khas 
possession to the applicant directs pay- 
ment of compensation for the structures 
raised by opposite party on the suit pres 
mises ag may be determined by appoint 
ment of Engineer Commissioner, such an 
order of payment of compensation is in 
accordance with law. : (Para 6) 
(B) Calcutta Thika Tenancy Act (2 of 
1949), Sections 5, 4 — Application under 
Section 5 — Notice given by two Joint 
Landlords A and B — During pendency of 
application, partition between A and B— 
Allotment of suit premises in favour of A 
— Application amended accordingly and B 
was made pro forma party — Held, there 
was no infirmity in respect of the notice 
and continuance of proceeding by A alone. 
(Para 7) 

- (C) Calcutta Thika Tenancy Act (2 of 
1949), Sections 5, 4 — Application for 
eviction of tenant under Section 5 — 
Tenant running a Saw Mill — Suit pre- 
mises carrying rent of Rs. 200/- according 


‘to Bengali Calendar month — No denial af 


allegation about such tenancy — No issue 
framed or evidence led to establish that 
tenancy was one from year to year as 
manufacturing lease — Notice dated Magh 
13, 1366 B. S. calling upon tenant to quit 
by last day of Baisakh — Notice under 


DT/ET/B163/76/SSG 





1976 


the circumstances, could not be held to be 
invalid because of non-compliance with 
Section 106, T. P. Act — (Transfer of Pro- 
perty Act (1882), Section 106). (Para 9) 

(D) Constitution of India, Article 226 
— New plea — Writ petitioner (Thika 
tenant) cannot be permitted to take a con- 
trary position involving questions of fact 
for the first time in High Court. 

(Para 10) 

(E) Constitution of India, Article 227 
— Finding of fact — High Courts power 
of interference, 

Under Article 227 it is not permis- 
missiblé to reassess the finding of fact 
when there is evidence on record in res- 
pect of guch findings. The High Court’s 
power of interference under Article 227 
is limited and cannot extend to re-assess- 
ment of the findings on facts arrived at by 
a Tribunal on evidence adduced. AIR 1975 
SC 1297, Rel. on. ; (Para 10) 

(F) Calcutta Thika Tenancy Act (2 of 
1949), Sections 3 (2), (3) and (4) and 5 (2) 
— Order under Section 5 (2) for eviction 
of tenant from entire suit premises o 
ground of Iandlord’s requirements for 
business — In view of Commissioner’s re- 
port landlord’s requirements would not be 
satisfied by a portion of suit premises — 
Commissioner’s report to the effect that 
streetures were not pucca and never used 
for residential purposes, accepted by the 
Controller. and appellate authority — 
Order. of eviction held to be not bad for 
non-compliance with S. 3 (2), (3) and (4). 

(Paras 10, 11) 

Cases Referred: Chronological Paras 

AIR 1975 SC 1297 = 1975 UJ (SC) 220 A 

- 1 

AIR 1969 Cal 109 9 

AIR 1952 Pat 271 = FLR 31 Pat 280 ll 

` Amarendra Mohan Mitra, and Bijiten- 

dra Mohan Mitra, for Petitioner; Bhupen- 

dra Kumar Panda and Mrinal Kanti Roy, 
for Respondents. 

ORDER :— This rule under Art, 227 
of the Constitution of India was obtained 
by the Thika tenant against an appellate 
order dated October 5, 1972 passed by the 
Additional District Judge, 11th Court, Ali- 
pore affirming the order of the Munsif, 
4th Court Sealdah acting as the Thika 
Controller under the Calcutta Thika 
Tenancy Act, 1949 allowing an application 
under Section 5 of the said Act. The re- 
levant facts are that premises No. 22/4 
also known as 22/6, Galif Street belonged 
to the opposite parties and the premises 
was let out by their father to one Nagen- 
dra Nath Ghose as a thika tenant in res- 
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pect of It cottah of Iand comprising the 
premises at a rental Rs. 200/- payable rc- 
cording to Bengali calendar month. The 
land was taken by Nagendra for running 
a business of Surki Mill at the premises. 
Nagendra sold his interest to the peti- 
tioner in this rule by a registered deed ` 
dated November 30, 1959, who thereby 
acquired interest of Nagendra. in the said 
premises and there ig no dispute that the 
petitioner accordingly became the thika 
tenant of the said premises under the 
game terms and conditions, 


2. On June 8, 1960 the opposite 
parties who became the landlords after 
their father filed an application under 
Section 5 of the Calcutta Thika Tenancy 
Act, 1949 for recovery of possession of 
the said tenanted premises on eviction of 
the petitioner on the ground of their own 
use and occupation for the purposes of 
It was said that the ten- 
ancy of the petitioner was duly terminat- 
ed by a valid notice dated January 27, 
1960 corresponding to Magh 13, 1366 B. S. 
calling upon the petitioner to quit and ` 
vacate and deliver khas possession of the 
premises on the expiry of the last day of 
Baisak 1366 B. S. This notice was duly 
received by the petitioner but as there 
was no delivery of possession of the pre- 
mises as required, the application afore- 
said was filed for an order of ejectment of 
the petitioner. 

3. The petitioner filed a written 
objection denying the allegations about 
the requirement of the premises made by 
the opposite parties and also contended 
that the notice was not legal, valid or 
sufficient It was further stated that the 
petitioner had made certain permanent 
structures in the premises for the resi- 
dence of his staff and accordingly no order 
of ejectment could be passed against him 
at least in respect of such portion of lend. 


4. It appears that an application 
for amendment of the main application 
was filed by the opposite party No. 1 on 
December 12, 1966 stating that there had 
been a partition amongst the opposite 
parties in the meantime and the disputed 
premises as also the business, for which 
the ejectment was sought for, had been 
allotted to the opposite party No. I who 
accordingly became entitled to carry on 
the proceedings alone. It wag stated in 
that application that the said opposite 
party had two sets of business, one under 
the name of National Traders as dealers 
of Konarak Brand Cement and the other 
being the business of transport and con- 
tractors under the name of Builders Stores 
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at various places. For running the afore- 
said business a number of Godowns and 
Offices at different places of Calcutta and 
suburbs had been taken on rent for which 
large amount of rent had to be paid. He 
had lorries.for transport and also a pri- 
vate motor car for his business, which 
had to be garaged. Further the places of 
business had been scattered at many places 
and it became thus difficult to make effec- 
tive supervision of the business. It was 
also recessary to make constructions at 
the tenanted premises for the residence 
of his staff for proper management of the 
business. The petitioner had submitted a 
plan to the Corporation for proposed con- 
struction but as the temporary structure 
constructed by the petitioner was there. in 
the premises, the Corporation would not 
grant sanction for the construction. The 
petitioner submitted that the said appli- 
cation was to be made part of the original 


petition. This. application, it appears, was - 


allowed on January 28, 1967 and the op- 
posite party No. 2 was made a pro forma 
party in the proceedings 


5. A Commissioner was appointed 
for local inspection and for report on the 
nature of the structure on the disputed 
premises and on the accommodation used 
by the opposite party at various premises. 
The Commissioner filed his report stating 
that the structures raised on the disputed 
premises by the petitioner were of tem- 
porary nature and there was no indication 
that this premises was ever used for pur- 
pose of residence of his staff as there was 
no latrine and water connection in the 
said premises nor any ration card of such 
staff was produced. The Commissioner 
also inspected various premises like 26, 
Chitpur Road., 6/8, Chitpur Bridge Ap- 
proach, 63, G. T. Road., 1/2, Nayan Sur 
Lane, 25/2, B. T, Road., 247, B. T. Road 
ete. tenanted for the business of the said 
opposite party. It appears from the re- 
port that some of the premises were used 
as godowns and offices and other premises 
were used for garage while some premises 
also accommodated some staff (porters) in 
connection with the business. The Thika 
Controller, on the trial of evidence, held 
that the opposite party No. 1 had proved 
his case of personal requirement and the 
application was‘ maintainable against the 
petitioner under Order 30, Rule 10 of the 
Code of Civil Procedure. It was further 
held that the notice of ejectment was 
legal and valid and the opposite party 
No. 1 was entitled to an order for evic- 


tion of the petitioner. The application- 
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was accordingly allowed and it was pro~ 
vided in the order as follows:— 


“The petitioner do get khas posses 
sion of the said premises by evicting the 
opposite party subject to provision to Sec- 
tion 10 of the Calcutta Thika Tenancy. Act. 
It was further ordered that the landlord 
petitioner will pay compensation for the 
structure raised by the opposite party on 
the premises in suit as may be deter- 
Mined by appointment of an Engineer 
Commissioner,” 


This order was affirmed on appeal by the 
Appellate Court as noted above. 


6. Mr. Amarendra Mohan Mitter 
appearing with Mr. Bijitendra Mohan 
Mitter learned advocates on behalf of the 
petitioner took several points in support 
of the rule. It was contended firstly that 
the application under Section 5 of the Act 
could not be allowed when there was no 
deposit of compensation as provided in 
Section 5 (2) of the Act. This according 
to him was a pre-requisite under the Act 
in absence whereof no order of eviction 
could be passed. This point in my opinion 
is without substance. In Section 4 pro- 
viso it is laid down that no tenant shall 
be ejected from his holding on ground 
specified under clause (ii) of sub-sec, (1) 


_of Section 3 except on payment to the 


thika tenant or deposit with the Control- 
ler for payment to the thika tenant, such 
compensation as may be agreed upon be- 
tween the landlord and the thika tenant. 
or in the cases where they do not agree, 
as may be determined in the prescribed 
manner by the Controller. This is what 
has been actually done by the Thika Con- 
troller in the impugned order of eviction. 
It is obvious that under the provisions of 
the Act the Controller is to find first if 
the landlord is entitled to an order of 
eviction and such eviction can only be 
given effect to on the payment or deposit 
of compensation in accordance with law. 
I therefore find nothing wrong or illegal 
in the said order which is clearly in ac- 
cordance with law. ? 


7. Mr. Mitter next submitted that 
there were two joint landlords and the 
case was for occupation of the disputed 
premises by both the landlords but the 
application for amendment of the original 
application was made by one and such 
proceeding could not be carried on by one 
landlord alone. It is true that the notice 
was served on behalf of the joint land- 
lords but in view of the subsequent fact 
that there was a partition and . thereby 
the opposite party No. 1 became solely 
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entitled to the premises there is nothing 
ilegal for him to continue the proceed- 
ings accordingly. I do not think that 
there was any infirmity in respect of the 
notice and the carriage of proceedings by 
the opposite party No. 1 in the circum- 
stances even though an appeal was once 
filed by the said opposite party alone in 
course of proceeding. 


8. Mr. Mitter next. contended that 
admittedly the tenancy was a manufactur- 
ing one and under provision of Section 4, 
the notice terminating the tenancy has to 
be given to the thika tenant in the manner 


provided: in Section 106 of the Transfer’ 


of Property Act, 1882. He submitted that 
for manufacturing lease, notice of six 
months expiring with the year of the 
tenancy is to be given and accordingly the 
instant notice was’ invalid in law. 


9. In Surajmull Ghanshyamdas v. 
Samadarshan Sur, AIR 1969 Cal 109 it 
was held that the tenancy, in any event, 
has to be determined under the Transfer 
of Property Act or under the contract of 


lease but in addition requirements of the - 


Calcutta Thika Tenancy Act have also to 
be complied with, ‘It is difficult to re- 
concile this decision as also the definition 
of 'thika tenant’ in Section 2 (5) with pro- 
visions of Section 4 of the Calcutta Thika 
Tenancy Act which provides in clauseg (a) 
and (b) for notices expiring with the end 
of a month of the tenancy. Be that as it 
may, in the petition for ejectment the 
tenancy was described as carrying a rent 
of Rs. 200/- according to Bengali month. 
There is no denial by the tenant peti- 
tioner of the allegation about the tenancy 
as alleged in the petition in the written 
objection nor was any issue framed or 
evidence led to establish that the tenancy 
was otherwise or one from year to year 
as a manufacturing lease. Provision of 
Section 106, which provides for deeming 
a manufacturing lease as being from year 
to year, will be applicable, as its terms 
indicate, in the absence of a contract or 
local usage to the contrary. The peti- 
tioner cannot be permitted to take a con- 
trary position which involves questions 
of fact, for the first time in this Court. 
I accordingly hold that the notice is valid 
in the attending circumstances and there 
is no dispute about its service. 


10. It was next submitted that be- 
fore an order of eviction was passed, the 
conditions imposed by sub-sections (2). (3) 
and (4) of Section 3 have to be satisfied. 
Sub-section (2) provides that when the 
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landlord requires the premises for his own 
occupation it is to be shown that even if 
he has a house of his own in the city the 
accommodation therein is not reasonably 
sufficient for him and his family, This 
clause is applicable where the landlord’s 
requirement is for the residence of him- 
self or his family. In respect of sub-sec- 
tion (3) it appears that the landlord would 
not be entitled to a decree im respect of 
entire area if his requirement could be 
substantially satisfied by electing the 
thika tenancy from a part of his holding 
allowing him to continue in occupation of 
the rest if the tenant is agreeable to such 
occupation. On the evidence on record 
and particularly in view of the Commis- 
sioner’s report it is not possible to hold 
that the landlord’s requirements would be 
satisfied by a portion of the disputed pre- 
mises, The opposite party has produced 
ample evidence in support of his require- 
ment and the evidence has been accepted 
by the Tribunal below. Under Art. 227 
it is not permissible to reassess the find- 
ings of fact when there is evidence on 
record in respect of such findings. The 
High Court’s power of interference under 
Article 227 is limited and cannot extend 
to reassessment of the findings on facts 
arrived at by the Tribunal below on evi- 
dence adduced as hag been. held in Babhut- 
mal v. Laxmibai, AIR 1975 SC 1297. 


1i. _ As to sub-section (4), Mr. 
Mitter’s grievance -is that the tenant has 
constructed a pucca structure for resid- 
ence of his staff for which there was evi- 
dence in support, and the onus in res- 
pect thereof was shifted on the petitioner. 


Further the Commissioner’s report was 


merely accepted by the appellate autho- 
rity without considering the evidence on 
record which in effect amounted to the 
decision by the Commissioner and not by 
the Court. He referred to the decision in 


Sasankar Sekhar v. Dinanath, AIR 1952 


Pat 271 in support. The appellate autho- 
rity accepted the report of the Commis- 
sioner to the effect that there was no 
pucca structure and the structure was, in 
absence of latrine, water connection and . 
absence of ration cards of the alleged resi- 
dents, never used for residential purposes. 
Though the appellate authority bas mere- 
ly accepted the report, in my opinion, this 
amounts to the finding that there was no 
pucca structure there nor the premises 
was ever used for residential purposes. 
For all these reasons I am of opinion that 


‘this rule has no merits and must be dis- 


charged. The rule is accordingly dis- 
charged and all interim orders are vacated. 
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12. There will be no order for 
Costs in this Rule. 
- 13. 
at onca 
Rule discharged. 
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Jyotirmoyee Debi, Plaintiff v. Durga- 
das. Banerjee and others, Defendants. 

Suit No. 509 of 1965, D/- 19-9-1975. 

(A) Evidence Act (1872), Section 3— 
Appreciation of evidence — Sulit for de- 
claration of title and injunction — Defen- 
dants making contradictory statements — 
Their written statement at variance with 
their evidence — Absence of independent 
corroboration of their evidence — Their 
evidence, held, not acceptable. (Para 23) 

(B) Specific Relief Act (1963), S. 34 — 
Suit for mere declaration of title — Main- 
tainability, 

Under Section 34 any person entitled 
to legal character-or a right to any pro- 


` perty can institute a declaratory suit 


against another denying, or interested to 
deny, his title to such character or right 
and he will. be declared so entitled only 
H he is incompetent to.seek for any fur~ 
ther relief such as delivery of possession 
of property or recovery of any sum of 
money. Absence of prayer for any conse- 
quential relief is immaterial in such a 
case. AIR 1973 Andh Pra 189, Followed. 
‘(Para 26) 

(C) Evidence Act (1872), Ss. 50, 60 — 
Opinion evidence — Plaintiff stating in 
her evidence to the extent: that her grand- 
mother was . saying that .plaintiff was 
daughter of the house — Plaintiff’s title to 
suit house, held established. AIR 1959 SC 
914, Followed. (Para 27) 


Cases © Referred : Chronological. Paras 


AIR 1973 Andh Pra 189 = (1972) 2 EF 
WR 255 
AIR. 1972 SC 2685 = 1973 All WR Ho) 


48 26 
- AIR 1968 All 58 27 
ATR 1968 Pat 481 27 
AIR 1961 Cal 359 27 


AIR 1959 SC 914 = (1959) Supp 2 SCR a 


Mrs, Protiva ‘Banerjee, with Sanyal 


: for Plaintiff; Khan, for. Defendants. 


` fhe plaintiff, Jyotirmoyee Debi, against . 


ae 


ORDER :— This is a suit filed by 


(1) Durgades Banerjee, his mother Hari- 
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Let the records be sent down 
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priya Banerjee, since deceased, leaving 
her the only son Durgadas Banerjee and 
(2) one Haramohan Banerjee, cousin of 
the. said Durgadas Banerjee, 

2. According to the plaintiff, the 
premises No. 35 Amherst Row, Calcutta 
containing a two-storled building more 
fully described in the schedule to the 
plaint, inter alia, containing 1 Cottah 7 
Chittaks of land valued at Rs, 25,000/-, 
belonged ‘to one Beni Madhab Banerjee, 
since long deceased. After the death of 
the last owner being Pratima Debi who 
died in 1947, according to the plaintiff, 
the plaintiff Jyotirmoyee Debi became the 
only surviving heir of Pratima Debi and 
as such, became the owner of the said’ 
property, 35 Amherst Row, by inheritance. 


"3. The genealogical table as set out 
in the plaint is as follows:— 


. BENI MADHAB BANERJEE (D) 


Monmatha Banerjee Narendra Nath Baner.. 
(died T 1922) jee (died 5 1920) 
Dasherathi alias Kaltdas Wife Pratima Debi . 
” (died in 1904 while his (died in 1947) ; 
father was alive f | g 
1° (No issue), 
Daughter Nivanani : 
aem 1927) 
Daui heer Jyotirmoyee 
Debi (plaintif). 


4.. According to the. plaintiff as 
averred in the plaint, Jyotirmoyee having 
inherited the said property from last 
owner Pratima Debi, was enioying the 
said property by realising the rents from 
the tenants and the property in fact 
vested in her after the death of the said 
Pratima Debi in 1947, she being the only ` 
issue and heir of. her mother, Nivanani, 
since deceased, who was the grand-daugh- 
ter of Manmatha Nath Banerjee, the bro- 
ther, of Narendra Nath Banerjee i.e. the 
husband of Pratima Debi. . 


5. According to the plaintiff, the 
defendants who are the heirs of one Gan- 
gadhar Banerjee (Bhattacharya) living and 
residing in the adjacent house at 9 Barick. 
Lane, are falsely claiming to be the heirs . 
of late -Pratima ‘Debi and taking advan- 
tage of the helpless condition of the plain~" 
tiff as a poor, uneducated and practically 
destitute widow having a minor. son and 


. a minor daughter living in her late father- 


in-law’s house at Behala 10/12 miles away 
from Amherst Row are trying to. grab. 
this property by realising rent from the 
tenants and by doing other acts of pre- 
tended ownership to the detriment'of and 
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without .the knowledge and consent of the 
piainni. 


- 6. According to the plaintiff. the 
gaid family of Gangadhar Baneriee who 

are really Bhattacharyya, were the next 
Reena of the said Pratima Debi who 
being also an infirm, 
widow had to depend on her neighbour 
Gangadhar to assist her in her worldly 
affairs and other matters for the manage- 
ment of the said property and as neigh- 
bour she had full confidence on the said 
` Gangadhar Banerjee or Bhattacharyva 
who used to look after. supervise and 
manage the said property on behalf of 
Pratima Debi while she was alive and on 
Pratima Debi’s death, the plaintiff had 
also to depend on the said Gangadhar 
Banerjee for managing the said propertv 
on her behalf. The said Gangadhar 
Banerjee died in 1961 and thereafter the 
defendants, particularly the defendant 
No. 1 Durgadas Banerjee, son of Ganga- 
dhar Banerjee, used to look after and 
manage the said property and realise the 
rents from the tenants like his father 
though his father Gangadhar Baneriee 
used to pay the rents to the plaintiff some- 
times after deducting the expenses for 
municipal ‘taxeg and other expenses. 
Durgadas Banerjee though in fact also 
paid something to the palintiff in the be- 
ginning .but thereafter failed and neglect- 
ed to pay anything and showed indiffer- 
ence and neglected her. Thereafter the 
plaintiff on the 4th January. 1964 called 
upon the said Durgadas Banerjee for ren- 
dition of accounts. Durgadas Banerjee on 
28th January, 1964 for the first time as- 
serted hostile title of the defendants in 
relation to the said property and the 
plaintiff discovered that ‘the defendant 
Durgadas Banerjee as well this father 
Gangadhar Banerjee had surreptitiously 
and fraudulently mutated their names in 
the Calcutta Corporation and the Calcutta 
Collectorate in place. of the said Pratima 
Debi without the knowledge and consent 
of the plaintiff, and denied the title of the 
plaintiff in relation to the same and is 
misappropriating the entire rents collect- 
ed by them presumably on behalf of the 
plaintiff The mutation was made sur- 
reptitiously without the knowledge and 
consent of the plaintiff by the defendants 
which was a fraud practised upon the 
plaintiff and in breach of trust reposed 


in them by the plaintiff which the plain- 
tiff for the first time came to know after 
petting a letter in reply from the defen- 
dants dated 28th January, 1964. 
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7. The plaintiffs solicitor by his 
e dated 6th January, 1964 wrote 
Wessel have received instructions 
from my client Sm. Jyotirmoyee Baner- 
jee of Dakshin Para, Barisha, Pro Asha- 
thatala, Calcutta to state as hereunder:: 

My client is the sole and absolute 
owner of the premises No. 35, Amherst 
Street, Calcutta. 


Your father was entrusted by my 
client’s predecessor-in-interest and by my 
client to look after and manage the said 
property. Since death of your father you 
were entrusted to look after and manage 
the said property. My client states that 
you have failed to render any accounts 
in spite of repeated demands 

I have received instructions to de 
mand of you, which I hereby do, to rene 
der accounts within a fortnight from date 
hereof. In default my client will take 
such steps as she may be advised in the 
premises,” 

8. The defendants Advocate by 
Ae arer dated 28th January, 1964 stated 


Miosrnsse -Your letter dated 4-1-1964 and 
20-1-1964 on behalf of your client Sm, 
Jyotirmonyee Banerjee .of Dakshinpara, 
Barisha, Pro Ashathatala Calcutta re: the 
above addressed to my client Sri Durgadas 
Banerjee of 9 Barick Lane, Calcutta has 
been handed over to me with instructions 
to reply thereto as follows: 

My client is surprised to note the 
contents of your said letter. -My client 
denies that your client is the sole and ab- 
solute owner of. the premises No. 35, 
Amherst Row, Calcutta as alleged therein. 
My client further denies that my client’s 
father was ever entrusted by your client’s 
predecessor-in-interest or by your client 
to look after and manage the said pro- 
perty or my client was entrusted by your 
client to look after and manage the said 
property after the death of my. clients 
father or at any time.. So, the question 
of rendition of accounts after repeated 
demands (which my client genien. does 


not arise, 


My client states that he and his other 
co-sharers: are in enjoyment and posses- 
sion of the said property in inheritance 
from the last recorded owner Sm. Protima 
Devi, on and from the year 1947 by re- 
gular payment of taxes to the Calcutta 
Corporation and the rent to the Calcutta 
Collectorate up-till this date. 

Under the aforesaid circumstances 
my client calls upon your client to explain 


- 
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in what right she claims the ownership 
and possession of the said property, as 
against my client and his co-sharers and 
demand rendition of accounts within 7 
(seven) days from the date of receipt 
hereof. In default my client will take 
Jegal steps against your client for making 
such false and fantastic claim against my 
client, without any further reference of 
which please take notice.” 


9. The plaintiff also came to know 
that the defendant has also filed an eject- 
ment suit against certain tenants falsely 
claiming to be the landlord of the said 
premises and the said suit was compro- 
mised in favour of the plaintiff in those 
suits. 

“10. The plaintiff thereafter ` filed 
this suit claiming declaration that the 
plaintiff is the owner of the suit property, 
permanent injunction and other reliefs 
more fully set out in the plainte In the 
plaint she has annexed two letters, one 
written by her solicitor dated 4th January, 
1964 and the other reply thereto dated 
28th January, 1964 as stated above. 


1L In the written statement filed 
by the defendants they have set out a 
genealogical table showing the relation- 
ship between the parties and specially 
with the said Protima Debi, since deceased 
and the main stand of the defendants is 
that after the death of Protima Debi, the 
last owner Gangadhar being her nearer 
relation than Jyotirmoyee inherited the 
said property and got his name mutated 
in the records of the Calcutta Collectorate 
and the Corporation of Calcutta. It is the 
further case of the defendant that on 29th 
October, 1960, the said Gangadhar made 
a gift of 4 annas share in the said pre- 
mises No. 35 Amherst Row, Calcutta to 
his nephew Haramohan Banerjee, the de- 
fendant No. 2 in this suit. The said 
Gangadhar Banerjee died leaving surviv- 
ing Durgadas Banerjee and his widow Sm. 
Haripriya Banerjee, who has also died. 
Since the death of Gangadhar the defen- 
dants have been paying the owners share 
of taxes to the Calcutta Corporation in 
respect of the said premises and have got 
their names mutated. 


12. The defendants deny the title 
of the plaintiff. The defendants deny 
that the plaintiff has ever such possession 
in the said property or ever collected 
. rents therefrom. The defendants, of 
course, admit that Gangadhar helped the 
said Protima Debi to look after the said 
property during her lifetime. The defen- 

dants deny the title of the plaintiff. 
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13. Mrs. Protiva Banerjee with 
Mr. Sanyal appeared for the plaintiff and 
Mr. Khan appeared for the defendants. 

14. The following issues were 
raised :— 

1. Is the plaintiff entitled to premises 
No. 35, Amherst Row, Calcutta, as the 
owner thereof ? 

2. Are the defendants entitled to the 
property ? . 

3. Is the suit maintainable ? 

4. To what relief, if any, is the plain- 
tiff entitled ? 

15. The plaintiff Jyotirmoyee Debi 
has given evidence in support of her case 
and one tenant Ajitananda Sen Gupta has 
deposed on her behalf. 

16. According to the plaintiff she 
Says: 

“Q. 4. Do you know the defendant 
Durgadas Banerjee ?/ He was acquainted 
with my Barama Protima Debi and they 
used to live in a building which was at- 
tached to this building and he used to do’ 
the work of priest and he used to worship 
and he was Bhattacharya Brahmin. 

Q 6. Do you know the defendant 
No. 3 Haramohan Banerjee ?/ He is cousin, 
a is, the son of his father’s elder bro- 

er. 

Q. 21. You have told my lord that 
Gangadhar used to look after the pro- 
perty; whom he used to render accounts 
in respect of the income of the estate ?/ 
To Pratima Debi. 

Q. 22. After the death of Pritima Debi 
wae used to get the income of the estate ?/ 


Q. 24. Pursuant to that arrangement 
did you go to collect rent from Ganga- 
dhər or his son ?/ Yes. 

Q. 25. Would. you tell my lord upto 
which year you collected rent from them 
in this manner ?/ Upto 1962-63. 

Q. 27. After his death did you col- 
lect any rent from the defendant Durga- 
das ?/ I had been there and I had collect- 
ed rents but he used to pay a small sum 
Rs. 5 or 10 or Rs. 15. My husband used to 
go there very often. 

Q. 28. Then what happened?/ In 
1962-63 he asked me who I was. There- 
after I made searches in the Corporation 
and Collectorate, and found that he had 
mutated his own .name. Thereafter I 
took the help of law.” 

17. In her evidence she says that 
she used to get rent from the tenants: 
particularly from Ajitananda Sen Gupta 
and upto 1962-63 she was receiving Rs. 5 
or Rs, 10 or Rs. 15 from them as rent but 
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in 1962-63 the defendants stopped paying 
her anything. According to her evidence 
Gangadhar and his family were no rela- 
tions of Protima Debi (Q. 42). In Q. 71 
she says that she is the only heir now 
living in the family of Beni Madhab: 

“Q. 89. Did you ever live at 35 Am- 
herest Row ?/ Yes, I used to go there 
end reside with my husband. My hus- 
band went to Bilaspur for a short time 
when he had accepted a job. Thereafter 
I received information regarding the ill- 
ness and I came back. Thereafter she 
did not use to keep me as I was grown 
up. 

Q. 92. Your mother did she ever live 
at 35 Amherst Row ?/ Upto the time she 
was married. Thereafter she used to visit 
us and I used to go with her.” : 

18. In Q. 98 she says that her 
grandmother Protima Debi became in- 
valid, her father used to look after her 
and the defendant Durgadas used to come 
there. In cross-examination she says: 


“Q. 120. I further suggest that you 
have got no right, title or interest in the 
suit premises ?/ I do not agree. My Ba- 
Toma used to say in the presence of 
Gangadhar Babu and Ajitananda Babu 
and all others that I being the sole des- 
cendant of her family would be the only 
owner of that premises after her death. 

Q. 127. Has Beni Madhab died leaving 
two sons, Monmotho and Narendra ?/ 
Monmotho’s only son was Dasarathi, .my 
maternal grand-father and Narendra Babu 
did not have any issue. And Dasarathi’s 
only daughter was Nivanani who is my 
mother. I am her only daughter.” 

19. Ajitananda Sengputa says in 
Q. 16 that the plaintiff Jyotirmoyee Debi 
ig the landlady of premises No. 35, Am- 
herst Row and in Q. 19 he says that 
Jyotirmoyee Debi is nearer to Protima 
Debi in relation than Haramohan and his 
further evidence in Q. 21 is that Ganga- 
dhar used to collect rent on behalf of 
Jyotirmoyee Debi after the death of Pro- 
tima Debi and in Q. 24 he says that 
Jyotirmoyee Debi, the plaintiff, used to 
come down occasionally and used to col- 
lect rent from Gangadhar and he. also 
stated that Jyotirmoyee’s ‘husband some- 
times used to collect rent from him. He was 
not cross-examined very much by Mr. 
Khan and this evidence has practically 
gone unchallenged. I accept his evidence. 


20. The defendants in their writ- 
ten statement stated in paragraph 21 that 
the said Gangadhar Banerjee had helped 


the said Protima Banerjee to look after 
107R Cal MB VIT GC 


Jyotirmoyee v. Durgadas (A. K. Basu J.) [Prs. 17-23] Cal. 241 


the said properties during her lifetime. I 
am not at all impressed with the evidence 
of Durgadas Banerjee and Haramohan 
Banerjee. It is strange that though Durga- 
das Banerjee has stated that fact in the 
written statement yet while giving evi- - 
dence before me in Q. 103 his answer was: 
“I do not admit it”, and in Q. 105 he says 
that Protima Debi herself used to collect 
rents. Therefore he contradicted from 
the stand taken by him in the written 
statement. Similarly, about who succeed- 
ed to the property at one stage his case 
was that on the death of Protima Debi 
his father Gangadhar became the full 
owner and in Q 89 he says that Ganga- 
dhar Banerjee was the only sole surviving 
male heir and legal representative of 
Narendra Nath Banerjee but in’ Q. 147 he 
says that on the death of Protima Debi, 
Gangadhar and Harmohan both became 
joint owners of the property. Thereafter 
he says that Gangadhar gave his four 
annas share to Haramohan. From this it 
is clear that the defendant was not speak- 
ing the truth. Similgrly, Haramohan has 
also stated that Gangadhar never helped 
Protima Debi in managing her affairs. 
21. Considering the entire facts 
and circumstances of the case, it is clear 
that the defendant has admitted the 
genealogical table as given in the plaint 
of Jyotirmoyee Debi although he says in 
the written statement that that is not the 
full genealogical table. But Durgadas has 
admitted that the genealogical table as put 
forward by him in the written statement 
was based on an affidavit of Durgadas’s 
father Gangadhar, but that affidavit has 
not seen the light of the day. Therefore, 
the basis of the genealogical table as 
Stated by him in the written statement 
has not been proved. I reject the same. 


22. Even intrinsically the genealogi- 
cal table in the written statement cannot 
be correct because, as stated by Hara- 
mohan, the death of his father as men- 
tioned in the genealogical table is not 
correct, Therefore, on both these points 
the. genealogical table as stated by the 
defendants in the written statement and 
on the basis of which the defendants 
claim to be the nearer heirs of Protima 
Debi is not a reliable evidence and I re- 
ject it. 

23. As I have stated, the evidence of 
both Durgadas and Haramohan cannot be 
relied on because they are making con- 
tradictory statements and their written 
statement is at variance with their verbal 
evidence particularly as stated above, re- 
garding management of the property dur- 
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ing Protima’s lifetime and Haramahan’s 
share. It is also strange that no indepen- 
dent corroboration of Durgadaes’s or Hara- 
Imohan’s evidence was available before 
ie. ‘Therefore, I am unable to accept the 
evidence of Haramohan and Durgadas. 


24. The main stand of the defen- 
dants, was that the mutation of their 
names have taken place in the Calcutta 
Colléctorate and the Calcutta Corporation. 
That may be so, but nonetheless there is 
no evidence that any notice was ever 
given to or served upon Jyotirmoyee and 
everything has presumably been’ done at 
the back of Jyotirmoyee Debi without her 
knowledge and consent. The defendants 
might have a good case for adverse pos- 
session, but that defence has. not been 
taken in the case before me.. In that event 
of the matter, if all this. mutation was 
“done without the knowledge’ or consent “of 
Jyotirmoyee Debi, she is not bound ‘by 
the subsequent conduct. ~~ 

25., Another point strongly . relied 
on by the defendants was. about. some 
Small Causes Court decree, but I find that 
none of the decrees decided . ‘any question 
of title and therefore they are of “no 
value. 


26. One of “the main points ‘urged 
by Mr. Khan was about the suit being not 
maintainable because there is no prayer 
for any consequential relief. . According 
to Mr..Khan, the possession has not been 
asked for and. therefore relying on certain 
Supreme Court decision in Ram: Saran v. 
Ganga Devi, AIR 1972 SC-2685 Mr. Khan 
says that this suit should be dismissed. 
Mrs. Banerjee appearing for the plaintiff 
on the other hand. argued that „in this 
particular case the possession was not 
with the defendants at all, According to 
the plaintiff, possession ‘was With the 
tenants and’ that is also admitted by: the 
defendants. Therefore, according to ther 
she cannot claim for’ possession against 
the defendants and as a matter of fact, 
her case’ is that the tenants are of the 
plaintiff. and not of the defendants. As a 
matter of fact, one of the ‘tenants, A. Sen- 
gupta has deposed in this case in her 
- favour; Mrs. Banerjee strongly relied on 
a case reported in AIR 1973 Andh Pra 
189, (Dumpala: Ramachandra : Reddy v. 
Dumpala Kanta Reddy) where it says, 
under Section 34 any person entitled to 
legal character or a right to-any property 
can institute a declaratory ‘suit against 
another denying, or interested to deny, 
bis title to such character or right:and he 
will be declared so entitled only if he is 
incompetent to seek for any further re- 
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lief such as delivery of possesion of pro- 
perty or recovery of any sum of money. ' 

_ 27. Another point on which Mrs. 
Banerjee relies is Sections 50 and 60 of 
the Evidence. Act: opinion evidence of 
relationship. She strongly relies on AIR 
1959 SC 914, (Dolgobinda Paricha v. Nimai | 
Charan Misra). Here the opinion evi- 
dence of Pratima as stated by -Jyotir-| ` 
moyee, namely, Pratima saying that 
Jyétirmoyee is the daughter of thé house 
who will inherit the property, has gone a 
long way to establish her title. Mrs.l. 
Banerjee has also.relied on AIR 1968 Pat 
481, (Biswanath Gosain v. Dulhin Lal. 
muni), AIR 1968 All 58, (Shanker Lal v, 

- Mrs. Banerjee also re-' 
lies on AIR 1961 Cal 359, (Carapiet v. 
Darderian), because according to her the . 
defendants have not put their -case in 
cross-examination. Considering the entire 
facts and'-circumstances of. the case and 
arguments of counsel I accept the plain- 
tiffs case. 


28. - Now coming to the issues, ' ʻi 


. answer the first issue in the affirmative 


arid I answer issue No. 2 in the negative. 

J..answer the third issue in the affirmative 

because, ‘in my opinion, possession has’ not. 
been asked for against the defendants as 

admittedly . the defendants were not in 

possession. ‘ 

29. There will thevetore be a de- 
cree in favour of the ‘plaintiff. Jyotir- 
moyee Debi. She is entitled to the de- 
claration in terms of. prayer -(a).of the 
plaint. that she is the owner of the pro« 
perty 35, Amherst Row. There will also 
be a permanent injunction in terms of | 
prayer (b) of the plaint. The plaintiff is 
also entitled to costs.. 

‘30. . There will be a stay of opera- 
tion of this order for one week as prayed 
by Mr. Khan, - 
Ea A “ Suit decreed; 
“4 
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` (A) Calcutta Municipal Act (33 of. 

1951), Section 253 — Debts in respect’ of 
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consolidated rates — Realisation — Cor- 
poration’s right to enforce -whole debt 
against part of charged property — AIR 
1942 Cal 226, Overruled. (T. P. Act (1882) 
Sections 100 and 60). 

The consolidated rate within the 
meaning of Section 253 of the Calcutta 
Municipal Act, 1951 is one indivisible 
debt which can be realised from every 
part of the property charged and it is 
open to the Corporation to enforce the 
whole debt against a part of the such 
charged property, (Para 16) 

There is no statutory bar for the 
mortgagee to release a part of his secu- 
rity and realise the entire mortgage debt 
from a portion of the security, In fact, 
this view is based upon a sound principle 
of law. If the mortgagee decides that 
his debt can be realised out of a portion 
of the security it is not necessary for the 
mortgagee to put the balance of the secu- 
rity for sale, AIR 1942 Cal 226, Over- 
ruled, Case law Discussed. (Para 14) 

The consolidated rate claimed in the 
suit relates to the land and the building 
and the Act has empowered the Corpo- 
ration to withdraw its claim against the 
owner of the building. (Para 16) 

It is desirable that in a case where 
the consolidated rate and taxes are claim- 
ed against the owner of the land and an- 
other person being the owner or occu- 
pier of the structures, both should be 
impleaded.as party defendants, 

(Para 15) 

(B) Calcutta Municipal Act (33 of 
1951), Sections 253, 191 and 251 — Reco- 
very of consolidated rate — Right to get 
declaration of charge. 

Section 253 is an independent mode 
of recovery of the consolidated rate in 
respect of any land or building as distin- 
guished from a decree for personal liabi- 
lity under Section 191 or a decree for 
balance of arrears of consolidated rate 
under Section 251, This Section provides 
for a statutory charge on land or build- 
ing if consolidated rate or tax has not 
been paid by any person. The scheme of 
the Act expressly empowers the Corpora- 
tion under Section 253 for getting a de- 
claration of charge on the land or building 
for the recovery of consolidated rate in 
respect of such land or building, indepen- 
dent of and in addition to the other re- 
medies. (Para 10) 

(C) Calcutta Municipal Act (33 of 
1951), Sections 253, 165, 168 and 176 — 
Consolidated rate — Must relate to either 
a land without building or a land with 
building, 
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. On a construction of Section 165 read 
with Section .168, the consolidated -rate 
ean only relate to a land without struc- 
tures or building or land with a struc- 
tures or building. Thus; on the subject of 
imposition of consolidated rate the inten- 
tion of the legislature is that the word 
“building” in Section 253 must mean 
building with land subject to the provi- 
sions of Section 176. (Para 12) 

In the second limb of the Section 
253 the word ‘respectively’ has not been 
added to the words “land or building”. 
The absence of the word ‘respectively’ 
also supports the view that the words 
“land or building” in the first limb must 
mean land and building for the purpose 
of declaration of charge on both, In a 
Proper context the word ‘or’ may mean 
‘and’, Further unless the scheme of the 
Act or legislative intendment is repug- 
nant to such a construction, alternatives 
are not necessarily mutually exclusive. 
In a proper case, they may be used as 
concurrent or conjunctive, (Para 12) 

(D) Calcutta Municipal Act (33 of 
1951), Section 165 — “And” — It must 


be construed as “and/or”, (Para 12) 
“Cases Referred: Chronological Paras 
AIR 1963 SC 703 = 1963 Supp (1) SCR 

112. 14 


AIR 1963 Cal 132 = 67 Cal WN 58 12 
AIR 1951 Nag 445 = 1949 Nag LJ 358 13 
AIR 1947 Cal 369 = 51 Cal WN 326 10, 15 
AIR 1942 PC 50 = 69 Ind App 98 1, 13 
AIR 1942 Cal 226 = 74 Cal LJ 495 1, 3, 13 
AIR 1925 Cal 152 = 29 Cal WN 51 13 
AIR 1921 Cal 554 = 25 Cal WN 59413 
AIR 1918 Mad 1030 = ILR 40.Mad 968 

(FB) 13 
AIR 1915 Cal 478 = ILR 42 Cal 625 10 
(1913) ILR 35 All 441 = 11 All LJ 630 13 
(1906) ILR 33 Cal 613 = 10 Cal WN 551 


(1869) 5 Ch 227 = 39 LJ Ch 342 14 
(1859) 141 ER 752 = 7 CB (NS) 98 12 

MASUD, J.:— This reference has 
arisen out of an appeal preferred against 
the judgment and decree of Ray J., as 
his Lordship then was, dismissing the 


appellant's suit against the respondent 


for a declaration of charge on premises . 
No. 79 Raja’ Naba Kissen Street, Calcutta 
for a sum of Rs, 24,442/15/0p., being the 
consolidated rates - with interest due and 
payable by the respondent. During the 
hearing of the appeal before Sinha C, J. 
and myself a point of law arose for 
decision to the following effect: 


“Whether a mortgagee could release 
one of the mortgagors and his security 
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and sue for . realisation of the 
mortgage claim = from the 
securities.” 


entire 
remaining 


It was held by a Bench decision of the 
Court presideq over by B. K., Mukherjea, 
J., in Taran Roy v. Shyam Mondal, AIR 
1942 Ca] 226 that the mortgagor could not 
do so and if a mortgagor releases part of 
the security and proceeds. against the 
other part, he can only get a decree for 
a proportionate amount. Having heard 
arguments of the parties, with respect to 
Mukherjea, J., we were unable to accept 
the principles of law laid down in that 
decision, Before the said Division Bench 
a Privy Council decision, Shah Ramchand 
v. Pandit Parbhu Dayal, 69 Ind App 98 = 
(AIR 1942 PC 50), wag placed where 
the Judicial Committee held that 
in a suit for redemption, it is not open to 
the mortgagor to claim partial redemption 
and that the mortgage debt was one and 
indivisible, The Privy Council has, how- 
ever, doubted whether a mortgagee can be 
affected by releasing part of a security 
and whether the views taken by the Cal- 
cutta High Court in several decisions are 
correct, At that stage, we were of the 
view that if the mortgage debt was only 
one and indivisible debt which could be 
realized from every part of the security 
then there was no reason why it was not 
open to the mortgagee to enforce the 
whole debt against a part of the security 
only. Since this view was not in con- 
sonance with the Bench decision in Taran 
Roy v, Shyam Mondal, (AIR 1942 Cal 226) 
(supra), the matter was referred to the 
Full Bench for a final decision on the 
said point, The reference is not limited 
to a specific question only as it is some- 
times done but the entire appeal has been 
referred to us for its final disposal. 


2. It may be stated here that in 
‘the original plaint the Corporaton of Cal- 
cutta claimed a sum of Rs, 24,442/15as. 
on account of consolidated rates with in- 
terest payable in respect of the said pre- 
mises, declaration of first charge on the 
said premises for the said sum under 
O, XXXIV, Rule 4 according to Form No. 
5 (a) Appendix D to the Schedules of the 
Code of Civil Procedure, Initially the 
premises No, 79, Raja Naba Kissen Street, 
Calcutta, were not set out in the plaint. 
Admittedly, the land in respect of the 
said premises belongs to the respon- 
dent. The State of West Bengal requisi- 
tioned the said land and took possession 
on April 7, 1945 by a Memorandum of 
Agreement dated 17-9-1946. The mate- 
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rial portions of the said Agreement Tead 
as follows: i 


AND WHEREAS the said property 
consist inter alia, of land AND WHEREAS 
the owner and the Government have rau- 
tually agreed to settle the amount of 
compensation payable by the Govern- 
ment to the owner in connection with the 
said requisition in the manner hereinafter , 
appearing, now this agreement witnesseth 
as follows: 

1. The Government shall pay and the 
owner shall accept and receive a payment 
of Rs. 675/- (inclusive of taxes) for the 
month for the said property with effect 
from the said date ie., 7-4-1945, so long 
as the Government shall remain in pos-. 
session. thereof and the requisition conti- 
nues. : 
. 2. The owner shall not claim or- be 
entitled to any further compensation in 
lieu of land beyond the amount fixed and 
accepted by him in connection with the 
said requisition. 

3. The owner shall meet. and pay the 
revenue rent, municipal taxes and all 
other outgoing expenses relating to the 
said property whether payable by the. 
owner or the occupier thereof. 


Deemer ee ee sagen te desereasensneeeee 


a ‘above referred to: 
Premises No. 79, Raja Naba Kissen 


` Street, situated in the City of Calcutta”. 


It is the common case that the State of 
West Bengal has constructed building on 
the said land and the State of West Ben- 
gal is the owner of the building on 
the said land. The respondent in. the 
written statement admitted his liability 
to pay his share of the consolidated rates 
as owner of the land and denied the lia- 
bility to- pay the entire consolidated rates 
of the said premises amounting to Rupees 

24,442/15as/Op. It was also pleaded ` 
that the suit was bad for non-joinder of . 
necessary party ie, the State of West 
Bengal. Ray, J., after discussing some 
decisions of this Court held that a decree 
of charge on the building in the absence ' 
of the State of West Bengal not being a 
party to suit cannot be passed and, as 


such, he dismissed the suit on March 27; 


1962. Thereafter, on November 19,1962, 
this appeal was filed, Before the appeal 
Court, the appellant made an application 
for amendment of the plaint and on Au- 
gust 30, 1963, the amendment was allow- 
ed, as prayed for, with liberty to the res- 
pondent to file additional written state- _ 
ment, In the amended plaint a Schedule 
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of description of the said premises was 
added, Material portions of which are as 
follows: 


“All that the lands and structures 
comprised in premises No, 79, Raja Naba 
Kissen Street, in the town of Calcutta, 
containing by estimation 1 Bigha and 8 
Cottahs to the same a little more or 
JOSS ueit aai 2 
In the body of the plaint, the appellant 
added, inter alia, that the claim of the 
appellant was “in respect of the lands 
comprised in the said premises and/or in 
respect of the right, title and interest of 
the defendant in the said premises’. It 
was also pleaded in the amended plaint 
that if the respondent would be held to 
be the owner of the land in the said 
premises only and not of the structures, 
the appellant would be entitled to a de- 
claration of first charge under the provi- 
sions of the Calcutta Municipal Act, 1951 
for the said sum of Rs, 24,442/15as, or for 
such proportionate part of such sum as 
the court might deem fit in respect of the 
said lands, It was also mentioned that in 
such a case the appellant would agree to 
pray for the said charge on the basis that 
the appellant would abandon and release 
the said structures from such charge, 
The substantial prayer in the amended 
plaint reads as follows: 


“A declaration of first charge on the 

said premises or the said lands and/or 
the right, title and interest of the defen- 
dant in the said sum of Rs. 24,442/15as. 
or such proportionate part thereof as to 
this Hon’ble Court may deem fit.” 
In the amended written statement of the 
respondent, it was pleaded that the ap- 
pellant was not entitled to a declaration 
of first charge for the said sum or for 
any other sum on the said land, inasmuch 
as, the State of West Bengal, not being 
a party to the suit, was the owner of 
the structures on the said land, Fur- 
ther, the respondent stated that the ap- 
pellant had not elected to release the said 
structures from the said charge and, as 
such, the appellant was not entitled to 
release the statutory charge on a part of 
premises No. 79, Raja Naba Kissen Street, 
Calcutta. Nor could a decree be made 
for a proportionate part. of the said con- 
solidated rates as such apportionment 
could not be determined in the absence 
of the State of West Bengal. 

3 Before this Full Bench Mr. A 
Mitra counsel for the appellant with Mr. 
J, Mitra hag strenuously contended that 
his client is entitled to get a declaration 
of charge in respect of the lands in the 
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said premises and also the respondent’s 
interest in the building under the Cal- 
cutta Municipal Act, 1951 in the absence 
of the State of West Bengal, inasmuch 
as his client has agreed to release his 
claim for a declaration of charge on the 
structures which belong to State of West 
Bengal. Relying upon several Indian 
decisions of different High Courts includ- 
ing the said Privy Council decision, he 
has argued that the mortagage debt is 
one and indivisible and there is a statu- 
tory charge on all parts of the security 


-L e., on the land and the structures under 


the Calcutta Municipal Act, 1951. An- 
alogous to the law of mortgage, the 
appellant has the statutory right to get 
a declaration of charge on one of the 
securities for consolidated rates on re- 
leasing the other security. According 
to him, the Bench decision in Taran Roy 
v. Shyam Mondal (AIR 1942 Cal 226) is 
no longer a good law and there is no ques- 
tion of any hardship on the part of the 
respondent against whom the charge is 
sought, inasmuch as, he always has the 
right of contribution against the owner 
of other security, in the present case the 
State of West Bengal. It is also urged 
by him that the suit has not been in- 
stituted against the respondent on the 
basis of the presonal liability of the 
owner of the land and the building there- 
on under Section 191 of the Calcutta Mu- 
nicipal Act, His client has prayed for a 
declaration of a charge on the said pre- 
mises under Section 253 of the said Act. 
As the liability to pay the consolidated 
rate is one in respect of the land or build- 
ing and the declaration of the charge has 
been sought for on the land only, the 
owner of the structure being the State of 
West Bengal need not be a necessary 
party. According to him, Ray, J., has, 
therefore, erred in dismissing his client’s 
suit. 

4, Mr, R., C. Deb (with Mr. D. 
Ghosh and Mr. Roy) counsel for the res- 
pondent has raised important points of 
law justifying the judgment and decree 
of Ray, J. Accordingly to him the ap- 
pellant’s suit, as framed, is not maintain~ 
able. The plaint even after its amend-~- 
ment does not disclose any cause of ac- 
tion against his client. The Corporation 
of Calcutta has prayed for a declaration 
of first charge on Premises No. 79 Raja 
Naba Kissen Street, Calcutta, There is 
nothing to show that the said sum is the 
consolidated rates for the land only. If 
the consolidated rates relate both to land 
and structures, the owner of the struc- 
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tures Le., the State of West Bengal, is a 
necessary party. Secondly, Section 253 
of the Act provides for a declaration of 
charge upon the land or building. But 
the charge can be declared only when his 
client’s personal liability to pay the conso- 
lidated rate, i.e., Rs, 24,442/15as. is esta- 
blished by the appellant.. There is nothing 
to show that his client is liable to pay the 
entire sum, Thirdly, it is the admitted 
case here that a building has been con- 
structed on the land belonging to his 
client and the State of West Bengal is 
the owner of the structure. The Corpo- 
ration of Calcutta has however. in this 
case, made the assessment of building 
and not land which are two different units 
of assessment under Section 253, It is true 
that the consolidated rates of a building 
constructed on a land is determined after 
taking into consideration the value of the 
land also but the assessment is assess- 
ment of the building as an independent 
unit of assessment, The said amount of 
Rs, 24,442/15as./0 p. is the consolidated 
rates and taxes for the relevant years for 
the building. Such rates and taxes are 
payable by the owner of the building. 
The respondent is neither the owner nor 
the occupier of the building. Thus, his 
client’s liability to pay the said amount 
on the basis of which the charge has been 
prayed for has not been established. 
Fourthly, on a construction of Section 176 
read with Section 173 of the said Act, 
the Corporation of Calcutta can, in a par- 
ticular case, value any portion of a build- 
ing or land separately from the rest of 
the premises, In the present case, no 
separate valuation of the land on which 
the building has been constructed has 
been made. Thus, the said sum of Rupees 
24,442/15as, is the outstanding consolidat- 
ed rate for the building, In the absence 
of the owner of the building the Corpo- 
ration cannot succeed in getting the 
prayer in the plaint, Fifthly, in the pre- 
sent case, no oral evidence has been ad- 
duced, It cannot be denied that the said 
consolidated rate is payable as statutory 
liability for the entire premises ie.. the 
Jand and the building and, as such, the 
apportionment of the rates and taxes 
should have been made and the liability 
of the owner of the building cannot be 
affixed on the owner of the land only. 
'Sixthly, although valuation of any pre- 
mises may be determined separately in 
respect of land and building under Sec- 
tion 176, apportionment of consolidated 
rates and taxes for the said premises 
which comprise land and building owned 
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by separate persons is not permissible, 
under the Calcutta Municipal Act. . In 
any event, in the absence of the State of 
West Bengal, no apportionment of such 
rates and taxes is possible and, as such, 
his client's liability to pay the said sum 
of Rs, 24,442/15as, as consolidated rate 
which is condition precedent to declara- 
tion of charge under Section 253 has not 
been established. Lastly, the collection 
of consolidated rate being a public and 
statutory duty under the Calcutta 
Municipal Act, the appellant cannot re- 
lease or relinquish the statutory charge 
provided under Section 253 of the Muni- 
cipal Act, 


5. The plaint in the suit, as fram- 
ed, shows that the Corporation has claim- 
ed only “declaration of first charge on 
the said premises” for the said sum of 
Rs, 24,442/15as/Op. and “decree under 
Order XXXIV, Rule 4 according to Form 
No, 5-A, Appendix ‘D’, First Schedule to - 
the Code of Civil Procedure”. The an- 
nexure to the amended plaint describes 
“the said premises” as “all that the lands 
and structures comprised in premises No.. 
79, Raja Naba Kissen Street in the town 
of Calcutta, containing by- estimation 1 
Bigha and 8 Cottahas be the same a littl 
more OF JOSS, ...,..csceccesesoeveccsseressesneees g 


The declaration of the charge has been 
sought for a statutory liability of the res- 
pondent for a sum of Rs, 24,442/15as./0p. 
particulars of which have been set out in 
the plaint. It is significant that there is 
nothing in the plaint which indicates a 
money decree or a personal decree against 
the owner and/or occupier on the basis of 
provisions in Section 191 of the said Act. 
Admittedly, the land belongs to the res- 
pondent but the building on the said land 
having been constructed by the State of 
West Bengal belongs to the latter. It is 
extraordinary that no evidence has been 
led on the nature, quality and the extent 
of the building but it is the common case 
that the State of West Bengal happens 
to be the owner and occupier of the said 
building, Mr. Deb has contended that 
the declaration of charge can only be 
made by the trial Court if the Corpora- 
tion can establish the liability to pay the 
said amount against his client who is 
only the owner of the land, But in the 
written statement it has been pleaded 
that the State of West Bengal being the 
owner of the structures should have been 
made a party inasmuch as the latter is 
liable for the consolidated rates in res- 


pect of the constructed building. It has 
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also been stated in the written statement 
that his client repeatedly called upon the 
Corporation to apportion the consolidated 
rates between the owner of the land and 
the owner- of the building Mr. Deb is 
quite correct in his submission that the 
Corporation’s claim for the said amount 
has got to be established first. before a 
declaration of charge can be made. ‘But 
there. are difficulties in accepting Mr. 
Deb’s contention, There is no mandatory 
duty on the part of the Corporation to 
value land and building separately or to 
apportion the consolidated rate between 
the owner and the occupier. In fact, one 
of the points he has urged is that the ap- 
portionment of consolidated rates is not 
permissible in law under the 
Municipa] Act. Reference has been made 
to Section 176 of the said Act which reads 
as follows: 


“176. The Commissioner may in his 
discretion (value) any out-house apper- 
tenant to a building or any portion of a 
building or land appertaining to any pre- 
mises separately from the rest of auch 
building”, . 


The marginal note indicates that the 
Commissioner has power to value sepa- 
rately out-houses aand portions of build- 
ing. It is not incumbent upon the Com- 
missioner to value separately the land 
and the building. According to the Shor- 
ter Oxford English Dictionary the mean- 
ing of the word “appertain” is “to per- 
tain, to relate”, Thus it is possible to 
argue that the land on which the build- 
ing has been constructed may be describ- 
ed as the land appertaining to any build- 
ing. Section 176 has used the words 
“land appertaining to any premises”. 
Even assuming that the Commissioner has 
got the discretion of separately valuing 
(a) houses appertenant to a building or a 
portion of the building (b) land apper- 
taining to any premises, as set out in Sec- 
tion 176, this section useg all the three 
words, ‘“building”, “land” and “premi- 
ses”, The plaint has used the words 
“premises” in respect of the properties at 
79, Raja Naba Kissen Street, Calcutta. In 
the Schedule to the amended plaint, the 
premises include land and structures, The 
extraordinary fact.in this case is that no 
evidence has been led before the trial 
Court on the following questions: 


(a) What was the nature of the struc- 
tures on the said land in the period be- 
tween 1945-46 to 1951-52 for which the 
consolidated rate has been claimed ? 
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` (b) Whether the structures standing 
on the said land originally belonged to 
the owner of the land? 

(c) Whether the old structures- have 
been demolished and new structures have 
been constructed ? 

(d) Whether new structures comprise 
a high or a small building or brick-built 
walls with roof made of asbestos, tiles or 
corrugated ‘tin ? 

(e) Whether the structures have been 


. constructed on the entire area of 1 Bigha 


and 8 Cottahs or a portion of the same? 


6. In the absence of such evidence 
before the trial Court it is difficult to 


‘accept the submission on this point of Mr. 


Deb that the Commissioner of. Calcutta 
Corporation should have exercised its dis- 
cretion in valuing separately the land and 
the building. i i 
T The Counsel on behalf of the 
parties have proceeded on the basis that 
there is a building constructed by the 
State of West Bengal as the owner and 
occupier of the same, The point to be 
decided is whether the owner of the land 
has a liability to pay the consolidated 
rate in respect of the land and the build- 
ing which are owned by different parties. 
8. Mr. Deb has argued that the 
liability to ay the said sum of 
Rs. 24.449/15as/0p is a liability in res- 
pect of the building and his client is 
neither the owner nor the occupier of - 
the building. The only case that has 
been made in the written statement is 
that the respondent is liable to pay conso- 
lidated rate in respect of the land only, 
It has not been suggested at any stage 
what would be the exact amount payable 
by the owner of land as the statutory lia- 
bility of the owner of the land, The 
plaint only discloses that the said amount 
is the total consolidated rate due and 
payable by the responderit for the rele- 
vant period in respect of the land and the 
structures which have been described in 
the origina] plaint as “the premises”, 
. 89. The suit, as framed, is based 
upon the provisions in Section 253 of the 
Calcutta Municipal Act, 1951. Section 253 
reads as follows: : 
"253. The -consolidated rate due from 
any person in respect of any land or 
building (together with interest thereon, 
if any, payable under Section 236 subs 
section (3) shall, subject to the prior pay- 
ment) of the land revenue (if any) due to 
the Government thereupon be a first 
charge upon. the said land or building and 
upon the immovable property Gf any) 
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found within or upon such land or build- 
ing and belonging to the said person”, 

This Section is included in Chapter XVII 
which deals with “Recovery of the Con- 
solidated Rate and other taxes”, Part IV 
of the Act provides for taxation by the 
municipal authorities. This Part inclu- 
des Chapter XI to Chapter XVII, Chap- 
ter XI deals with imposition of consoli- 
dated rate, Section 168 in this Chapter 
sets out the mode of fixation of consoli- 
dated rate in connection with assessment 
of lands and buildings. Under Section 
173, there is a mandatory duty for the 
Commissioner to value land and the huts 
in a bustee. Under Section 176 of this 
Chapter, however, the Commissioner in 
his discretion may value “‘any out-house 
appertenant to a building or any portion 
of a building or land appertaining to any 
premises separately from the rest of such 
premises”. This Section clearly contem- 
plates that the word “premises” includes 
“land” “building or both, The marginal 
note in Section 191 indicate the persons 
who would be liable for the consolidated 
rate. It reads as follows: : 


“Payment and recovery of con- 
solidated rate: One half of the consolidat- 
ed rate shall be payable by the- owners of 
the lands and buildings and the other 
half by the occupiers thereof. The pay- 
ment shall be made in quarterly instal- 
ments and the. quarters shall be taken to 
commence from the first day of April, 
the first day of July, the first day of 
October and the first day of January. 
The instalments: shall be payable on or 
before the fifteenth day of May, the 
fifteenth day of August, the fifteenth day 
of November and the fifteenth day of 
February respectively, for such quarters”. 
Thus, this Section imposes a personal lia- 
bility of the owner of the lands and the 
buildings for one half of the consolidated 
rate of the entire premises as ordinarily 
known as “owners’ tax”, and that of the 
occupier for the other half as “occupier’s 
tax”, This rate is one consolidated rate 
for the entire premises which may in- 
clude land, building or both. . It is pos- 
sible to have -premises without any 
building and one person may be .the 
owner of the land and another person 
the occupier. Similarly, the owner and 
the occupier may be the same person. In 


a case where there is a structure or- 


building on a land and the- owner of the 
land and the owner of the building is the 
same person, the entire consolidated rate 
is to be paid by the owner inasmuch as 
he is not only the owner but also the oc- 
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cupier thereof, On the. same basis in 
eases where the premises do not contain 
any structure or building, the owner and 
occupier of the land shall be personally 
liable to pay the entire consolidated rate. 
But there are cases where, although the 
owner of the land and the. owner of the 
structure or building are the same person 
or persons but other persons are in oc- 
cupation of the said structures or build- 
ings, the owner has the personal liability 
to pay half of the consolidated rate and 
the occupier will have to pay the other 
half. It is also possible that the owner 
of the land and the structures or build- 
ings may allow other persons to occupy 
the land or building but may stipulate 
that the owner alone will pay the owner’s 
tax and occupiers tax ie. the entire 
consolidated rate, But that would be an 
arrangement between the owner and the 
occupier as it is evident in the present 
case under the agreement set out earlier. 
The personal liability of the owner of the 
land to the. municipal authorities to pay 
half of the consolidated rate and: that of 
the occupier to pay the other half re- 
mains. It is permisible for the Corpora- 
tion to institute a case for recovery of 
half of the consolidated rate from . the 
owner and also the other half from the 
occupier if such tax has not been -paid by 
the owner or the occupier, This is one 
of the methods. by which recovery of 
consolidated rate is possible. In addition to 
such remedy the. Corporation has 
empowered under Section 206 to exercise 
its right of distress by attaching the 
movables in the land or building to reco- 
ver the. consolidated rate, independent of 
any personal stipulation between the 
owner and the occupier, if they are dif- 
ferent persons. Even the owner may be 
liable to pay the occupier’s tax in addi- 
tion to his own share as owner. Refer- 
ence may also be made to Section 200 
where the Commissioner has been em- 
powered to levy entire rate from owner 
in certain cases. Section 201 provides 
that where. the entire consolidated rate is 
paid by the owner of any land or build- 
ing under Section 200 such owner may 
recover from the-occupier half of the rate 
So paid by the owner. Similarly, under 
the special circumstances mentioned in 
Section 205 and Section 206 the occupier 
may also be liable for the portion of the 
consolidated rate payable by him. Chap- 
ter XII deals with tax on carriages and 
animals, Similarly Chapter XIII, Chap- 
ter XIV Chapter XV and Chapter XVI - 
set out the provisions for taxes on pro- 


been - 
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fessions, trades and callings, scavenging 
tax and tax on carts, tax on advertise- 
ments, respectively, As stated earlier 
Chapter XVII, the last Chapter in Part 
IV, is a general provision for the recovery 
of consolidated rate and other taxes, The 
first Section under this Chapter is Sec- 
tion 234 which reads as follows: 

“The provisions of this Chapter shall 
be deemed to be in addition to and not in 
derogation of any powers conferred by or 
under other Chapters of this Act for the 
collection or recovery of the consolidated 
rate and other taxes.” 


10. Under Section 237 one of the 
principal modes of recovery mentioned in 
this Chapter is the power of the Com- 
missioner to cause issue of warrant by 
distress and sale of moveable property 
belonging to the person on whom war- 
rant of distress has been served after ser- 
vice of a notice of demand under Section 
236, Section 251 empowers the Corpora- 
tion to institute suit against a defaulter if 
the entire amount of the arrears of con- 
solidated tax or part thereof has not been 
otherwise realised, Section 253 is an in- 
dependent mode of recovery of the conso- 
lidated rate in respect of any land or 
building as distinguished from a decree 
for personal liability under Section 191 
or a decree for balance of arrears of con- 
solidated rate under Section 251, This 
Section provides for a statutory charge on 
land or building if consolidated rate or tax 
has not been paid by any person. The 
scheme of the Act expressly empowers 
the Corporation under Section 253 for 
getting a declaration of charge on the 
land or building for the recovery of con- 
solidated rate in respect of such land or 
building, independent of and in addition 
to the other remedies mentioned above. 
This construction of Section 253 to my 
mind, seems to be the correct one, Reli- 
ance may be placed upon Akhoy Kumar 
Banerjee v, Corporation of Calcutta, ILR 
42 Cal 625, 633 = (AIR 1915 Cal 478 at 
p. 480) and Subimal Chandra Chatterjee 
v. Corporation 
326 = (AIR 1947 Cal 369), although Mu- 
kherjee,.J, and Chakravartti, J., as their 
Lordships then were in those decisions 
construed the analogous Section 228 of 
Calcutta Municipal Act, 1889 and Section 
205 of Calcutta Municipal Act, 1923, res- 
pectively. In the latter decision Blank 
and Chakravartti, JJ., held that a suit for 
declaration of charge under Section 205 
of the said Act of 1923 for payment of 
occupation tax is maintainable, although 
occupier has not been made a party. 
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11. One of the principal conten- 
tions of Mr. Deb is that in the scheme of 
the Act either land or building could be 
the units of assessment, Section 176, ex- 
pressly empowers the Commissioner to 
value land appertaining to any building 
separately from the building, Admittedly, 
this has not been done in the present case. 
Section 168 (2) and (3) also substantiate 
the fact that the assessment can take 
place in respect of land or building se- 
parately. It is nobody’s case according 
to Mr. Deb, that the assessment has been 
done in respect of land in the present 
case, He has, therefore, argued that the 
assessment in this case being the assess- 
ment of the building, the State of West 
Bengal as the owner of the building, is a 
necessary party and in the absence of the 
latter, the suit is not maintainable, 
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12. In my view, this contention 
cannot be accepted, Firstly, in the court 
below, as stated earlier, no evidence has 
been adduced on either side as to the 
nature of the building or the mode of as- 
sessment, On the contrary, the said 
amount has been claimed as consolidated 
rate on Premises No. 79, Raja 
Naba Kissen Street Calcutta. It is true 
that for the first time before the appeal 
court in the amended plaint, the premi- 
ses have been described which have in- 
cluded lands and structures, But there is 
nothing on record to show that the order 
of assessment was called for by the res- 
pondent’s Solicitor which could have 
given some indication as to the mode of 
assessment, In the absence of any evi- 
dence to the contrary the said premises 
have been assessed and consolidated rate 
has been determined in accordance with 
Section 168 read with Section 165. Sec- 
tion 168 (3) expressly provides that in 
determining the assessment of building 
the market value of the Jand as part of 
the said premises should also be consi- 
dered, Thus, it cannot be said that the 
consolidated rate has been levied or claim- 
ed only on the basis of the value of the 
building, The consolidated rate, mention- 
ed in Section 253, must have reference to 
both the building and land which com- 
prise premises No. 79, Raja Naba Kissen 
Street, Secondly, the words “land or 
building” in Section 253 are not necessa- 
rily disjunctive. The consolidated rate 
payable under this section must be in 
respect of “land or building” or both in 
the context of the scheme of the Act. 
‘Land’ has not been defined in the Act 
and accordingly it must mean vacant land 
in contradistinction to a structure or 
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building. Building has been separately 
defined in Section 5 sub-clause (vi) which 
shows that it includes “any hut or struc- 
-ture of masonry, mud or any material 
whatsoever excepting temporary sheds 
like hogla erected on ceremonial or fes- 
tive occasions’. The ordinary meaning 
of the word “building” is, according to 
the Shorter Oxford Dictionary, “that 
which is built, structure, edifice’, But 
the definition -being an inclusive defini- 
tion the connotation is extended as set 
out in the said definition. In the same 
dictionary the building-lease however, 
has been defined as “a lease of land for 
building upon”, The definition being an 
inclusive definition the proper meaning of 
the word “building” is the structure and 
the land appertaining to it, But Section 
176 gives the Commissioner power to ex- 
ercise his discretion in valuing land 
appertaining to the building from the 
building itself. It is a common case that 
such separate valuation has not been 
done in the present case. It may be add- 
ed here that words “land or building” 
have also been defined in Section 5 
(41-A). But- this definition also is an in- 
clusive definition. It is, therefore, clear 
that although ordinarily “land” means 
“a vacant land” and “building” means only 
a structure other than land, the word 
“building” in Section 253 must mean 
building on land, in the scheme of the 
Calcutta Municipal Act. It may be added 
here that the definitions as set out in 
Section 5 are restricted to the opening 
words of the Section stating, “for the 
purposes of this Act unless there is any- 
thing repugnant in the subject or con- 
text.” It is obvious that the building 
cannot stand on a vacuum, Thus, the 
consolidated rate in respect of the land 
or building in Section 253 must relate to 
building with land. If ordinary meaning 
of the words “land” or “building” -are 
accepted then the consolidated rate can 
only be in respect of either a vacant land 
or a structure without land. Mr, Deb’s 
. contention, therefore, leads to the absurd 
construction that where there is a build- 
ing on a land there cannot be declaration 
of charge of either building or the land. 
Section 176 only gives discretionary power 
te the Commissioner in particular con- 
tingencies. Thirdly, Section 165 gives the 
Corporation a power to impose a conso- 
. lidated rate upon “all lands and build- 
ings in Calcutta”, It cannot be the legis- 
lative intendment that there cannot be 
imposition of consolidated rates on lands 


only or buildings only. There may be 
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cases where there are lands but no strue- 
ture bas been constructed, Thus the word 
“and” in Section 165 must be constru- 
ed as “and/or”, Mr, Deb has laid em- 
phasis on Section 168 (3) in support of 
his contention that building is the unit of 
assessment. But Section 168 (1) makes it 
clear that for the purpose of assessment 
to the consolidated rate the annual valu- 
ation of “any land or building” has to be 
determined, The fact that the words 
“any land or building” have been used in 
Section 253 and Section 168 contemplate 
the modality of assessment for the pur- 
pose of fixation of consolidated rate of all 
classes of property. In Calcutta, there 
could only be either a land without struc- 
ture or building or a land with struc- 
tures or building. As stated earlier, 
under Section 5 (c). ‘building’ includes 
structures, There cannot be building 
without a land. The method by which 
gross annua] rent in respect of a land 
without building is to be assessed is set 
out in Section 168 sub-clause (2) and Sec- 
tion 168 sub-clause (3) only -provides 
method of determining gross annual rent 
where building is constructed on a land. 
In the process of computation of the con- 
solidated rate of a building on a land the 
value of the land has to be considered and 
this method of determining the gross an- 
nual rent has been set out in sub-cl, (3). 
The consolidated rate, therefore, must re- 
late to either a land without building ora 
land with building. On a construction 
of Section 165 read with Section 168, the 
consolidated rate can only relate to a land 
without structure or building or land 
with a structure or building, Thus, on 
the subject of imposition of consolidated 
rate the intention of the legislature is 
that the word’ “building” in Section 253 
must mean building with Jand subject to 
the provisions of Section 176, as discussed 
earlier. The case cited by Mr. Deb, Ste- 
vans v. Gourley, (1859) 141 ER 752, does 
not throw any light on the meaning of 
the word “Building” inasmuch as this 
decision refers to a construction of the 
said word within the meaning of Metro- 
politan Buildings Act, 18 and 19 Vict, C. 
122, Fourthly, the word ‘premises’ as 
stated earlier, may mean ‘land’ ‘building’ 
or both. In Shorter Oxford Dictionary 
the premises have been described “as a 
house or building with its ground or other 
appurtenances.” In the plaint also con- 
solidated rate has been claimed by the 
Corporation on “premises” No. 79, Raja 
Naba Kissen Street. In the amended 
plaint the premises have been gtated to 
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be “alt with the land and structures.” 
it has not been pleaded in the written 
statement or amended written statement 
that the said consolidated rate hag been 
claimed as a levy on the building only. 
Im any event, ng evidence has been led 
by either party which might throw a light 
on the basis of which the consolidated 
rate has been charged. The respondent 
should have asked the Corporation to pro- 
duce its records, particularly the order of 
assessment to substantiate his case that 
the building and not the land comprising 
an area of 1 bigha 8 cottahs has been 
valued “for the purpose of fixation of the 
said consolidated rate. Section 168 (3) 
provides that the building could be as- 
sessed, inter alia, after consideration of 
the valuation of the land on which the 
building has been constructed. Fifthly, a 
building may be constructed only on a 
small portion of the land keeping the 
mejor pertion vacant to be used as a gar- 
den, courtyard or a lawn etc, It cannot 
be said that the assessment of such pre- 
mises is to be construed as assessment 


of a building There is no mandatory: 


duty on the part of the Corporation au- 
thority to value the land and the building 
in the said premises separately although 


the corporation can do so under Section 


176. In any event, in this particular case, 


the consolidated rate has been claimed or- 


land and building and there is no evi- 
dence to the contrary. There is no.sta- 
tutory bar to assess land and building to- 
gether, unlike the assessments of a bustee 
where, land and structures. have too be 
valued separately under Section 173. 
Sixthly, the words “land or building” 
‘have been used im Section 253 thrice, In 
the second limb of the said section the 
word ‘respectively’ has not been added to 
the words “land or building”. The ab- 


sence of the word ‘respectively’ also sup- - 


ports the-view that the words “land or 
building” in the first limb must mean land 
and building for the purpose of declaration 
of charge on both. In a proper context the 
word ‘or’ may mean ‘and’. Further ` un- 
less the scheme of the Act or. legislative 
intendment is repugnant to such a con- 
struction, alternatives are not necessarily 
mutually exchisive. In a proper case, 
they may be used as concurrent or con- 
junctive. Reliance may be placed in the 
case of Haridas Mundra v, National and 
Grindlays Bank Ltd, ATR 1963 Cal 132. 


- B. Mr. Deb has also. submitted 
that in any event the consolidated rate 
having been claimed on the building also 


Calcutta Municipality v, Nayantara (FB) (Masud J.) [Prs, 12-13] Cal. 251 


and his.client not being the owner or 
occupier of the building, the plaintiff's 
prayer for declaration of charge on the 
building does not arise. He, therefore,- 
bas urged -that the point of law referred. 
to in this Full Bench reference need not 
be answered. . For the said reason, Mr. 
Deb has not thought necessary to distin- 
guish the proposition of law laid down in 
Taran Roy v. Shyam Mondal, (ATR 1942 
Cal 226) (supra) and those referred to 
in Shah Ramchand v. Pandit Parbudayal, 
(ATR 1942 PC 50) (supra); In my view, 
the principles of law laid down in those 
decisions are relevant for the purpose of 
deciding the present appeal, Section 253 
provides for a declaration of charge on 
the premises for which consolidated rate 
has not been paid, If it is held that the 
plaintiff appellant im this case is entitled 
to a declaration of charge on both the 
land and the building, this suit should be 
dismissed on the ground that the State of 
West Bengal, as the owner of the build- 
ing, has not been made a party. It is, 


. therefore, necessary to examine this con- 


tention. The Corporation has prayed for 
declaration of charge on the said premi- 
ses which includes the land and building. 
But in the amended plaint the Corpora- 
tion has stated that the claim for the 
said sum of Rs, 24,442-l5as-O0p. was in 
respect of 79, Raja Naba Kissen Street 
or in respect of the lands comprised in 


_the said premises and/or in respect of the 


right, title and interest of the respondent 
in the said premises. As I have already 
held that the said eonsolidated rate has 
been levied both on land and building in 
the said premises, this amendment does 
not materially assist the case of the corpo- 
Tation, But in Part 2 of the amended 
plaint an alternative case has been made 
out that the Corporation may abandon 
and/or release the said building from such 
charge. Before the Full Court also the 
counsel for the appellant has strongly re- 
lied upon -the observation: of Judicial 
Committee in Shah Ramchand v. Pandit 
Parbudayal (AIR 1942 PC 50) (supra) 
where it has been held that the mortgage 
debt is one and indivisible and, as such, 
the mortgagee has the option to release a 
part of-the mortgage land or security in 
respect of the entire debt. The Judicial 


. Committee has approved the principle of 


law laid down in the Full Bench case in 
Perumal Pillai v. Raman Chettiar, ILR 
40 Mad 968 = (AIR 1918 Mad 1030) ŒB) 
where the same view had been taken. In 
fact excepting the Calcutta High Court, 
Full Bench decision of the Madras High 
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Court has been followed by Nagpur High 
Court and Allahabad High Court in 
Shamlal v. Babulal, AIR 1951 Nag 445 
and Sanwal Singh v. Ganeshi Lal, (1913) 
ILR 35 All 441 respectively. The deci- 
sion in Taran Roy v. Shyama Mondal, 
(AIR 1942 Cal 226) (supra), Mukherjee and 
Roxburgh, JJ., following the previous 
Calcutta decision took a contrary view, 
and held that a mortgage debt could be 
proportionately reduced and realised from 
_ a part of the security held by some of 
the mortgagors or, in other words, some 


portion of the mortgaged land belonging to ` 


some of the mortgagors may be sold for a 
lesser amount of the mortgage debt. In 
fact, in the said Calcutta case although 
some of the mortgagors were not implead- 
ed the suit was held to be maintainable 
for the purpose of realisation of the pro- 
portionate amount of. debt, : The learned 
Judge, however, remanded the matter to 
the trial Court to find out the propor- 
tionate amount of the land for which the 
mortgagors defendants in that case were 
. Hable. As the Division Bench of this 
_ Hon’ble Court has come to the said con- 
clusion the matter has been referred to 
this Full Bench, In my view with res- 
pect to the learned Judges it is difficult 
to agree with the view taken by them. 
In the said case mortgage decree was pass- 
ed on the basis of a compromise under 
which the total amount declared to be 
due to the mortgagee decree-holder, was 
Rs, 3,809/-, out of this a sum of Rupees 
500/- had to be paid by the judgment- 
debtor within a particular time and the 
balance was payable in 22 annual instal- 
ments, There was a provision in the com- 
promise decree that in default of pay- 
ment of any one of the instalments the 
entire sum would be recoverable at once. 
The learned Subordinate Judge held, on 
evidence, that the default took place on 
April 11, 1931 but as the application for 
execution of the decree was presented on 
March 26, 1935, the application for exe~ 
cution was held to be time barred. There- 
after the mortgagee preferred the appeal 
against the order of the Subordinate 
Judge. The Division Bench set aside the 
said order and held that. the application 
for execution was not time barred, One 
of the points raised by the Counsel for the 
mortgagors -was that the appeal should 
be dismissed inasmuch as the appeal had 
already been dismissed for non-prosecu- 
tion against three of the substituted res- 
pondents who were the heirs of the judg- 
ment-debtors. The learned Judges also 


found from the records that the appeal 


-not time barred. 


ALR, 


was dismissed for non-payment of pro- 
cess fees and Deputy Registrar’s costs as 
against some of the respondents and they, 
therefore, decided that the appeal could 
not be proceeded against those respon- 
dents. The question arose whether the 
appeal was maintainable against other 
respondents, In answer to the said ques- 
tion the learned Judges held “the point 
is not altogether free from doubt, If some 
of the persons interested in the equity 
of redemption have been left out in the 
original mortgage suit or if they had 
been made parties after the period of 
limitation had expired, it is now ‘settled 
by series of decision of this court that 
the plaintiff is entitled in such cases to a 
decree for proportionate shares of the 
mortgage money as against the defen- 
dants who are actually on the record or 
against whom the suit is not barred by 
limitation and the fact that all the 
mortgagors were not parties before -the 
court would not justify the dismissal of 


the whole suit; vide 25 Cal WN 594 = 


(AIR 1921 Cal 554); 29 Cal WN 51 = 
(ATR 1925 Cal 152) and (1906) ILR 33 
Cal 613.” In that case the learned 
Judges, in the context of discussing the 
scope of the executing court in re-open- 
ing the decree, have observed: “We do 
not agree with the learned Advocate for 
the appellants that what the court should 
do in such cases is to allow the decree- 
holder to execute the entire decree by 
sale of the interest of those judgment- 
debtors against whom the application was 
It would be manifestly 
contrary to all the principles of equity 
that the entire burden of mortgage should 
be thrown upon some of the mortgagors 
when by his own laches or negligence the 
plaintiff lost his remedy against the rest”, 
It was on this basis the learned Judges 
directed that the execution should pro- 
ceed against the respondents other than 
the respondents against whom the execu- 
tion application was time barred. The 
view in this Bench decision is contrary to 
the principles laid down in Shah Ram- 
chand v. Pandit Parbhudayal, 69 Ind App 
98= (AIR 1942 PC 50) (supra), In this deci- 
sion the Judicial Committee in discussing 
the scope of Section 60 of the Transfer of 
Property Act held at p. 110 (of Ind App} 
= (at p. 54 of ATR), “the integrity of a 
mortgage is not broken except where the 
mortgagee has purchased or otherwise ac- 
quired as proprietor a certain portion of 
the property. mortgaged”, Rankin, J., ap- 
proved the Full Bench decision of 
Madras High Court in Perumal Pillai v. 


the’ 


gaeat 
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Raman Chettiar, (ATR 1918 Mad 1030) (FB) 
(supra) and stated at p, 107 (of Ind App)= 
(at p. 53 of AIR) “it would indeed be un- 
fortunate if right of contribution which 
exists as between the mortgagors or per- 
sons claiming under the mortgagor were 
found to have been inadequately express- 
ed in this statute. That right arises to 
them inter se because they cannot require 
the mertgagee to have recourse to their 
several properties equally or rateably, 
the whole debt being charged on every 
part of the mortgage property. But it 
may be doubted whether it gives rise to 
any equity in them which takes away the 


right of a mortgagee to diminish his own: 


security except on condition of abating 
part of the debt — to say nothing of the 
more stringent penalty of exposing him- 
self to piecemeal redemption, It is not 
a very plain requirement of good cons- 
cience that the right of the mortgagee 
should give way to the rights of contri- 
bution between persons who have taken 
interests which are subject to the mort- 
gage. However, that may be, the first 
question ig whether the release of part 
of the property by the mortgagee does 
take away as regards that part the liabi- 
lity to contribute which Section 82 im- 
poses on the different parts. Their Lord- 
ships agree with the Full Bench of High 
Court of Madras that this proposition is 
not substituted and that a basis for the 
alleged equity is not made out on the face 
of the Act.” It may be stated here that 
the Calcutta Bench delivered the judg- 
ment on August 1, 1941 whereas the Ju- 
dicial Committee have laid down the said 
proposition of law on April 20, 1942, 


14. Mr, Deb, however, has not 
dealt with the Calcutta decisions also on 
the ground that the present appeal re- 
lates to a statutory charge under the Cal- 
cutta Municipal Act and that the concept 
of charge being different from that of 
mortgage, the said decisions are not re- 
levant. It'is true that, unlike the con- 
cept of mortgage, a charge does not in- 
volve a transfer of interest in the pro- 
perty but the creation of a right of pay- 
ment out of a specified property. It is 
well settled that whereas a charge only 
gives right to payment out of a particu- 
lar fund or particular property without 
transferring that fund or property, the 
mortgage creates a transfer of interest in 
specific immovable property. But it can- 
not be said that the principles of law dis- 


cussed in the said Calcutta decision and’ 


the decision of the Judicial] Committee are 
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not relevant for the purpose of the pres 
sent appeal. The material portion of 
Section 100 of the Transfer of Property 
Act reads as follows: ‘Where im- 
moveable property of one person is, by 
act of parties or operation of law, made 
security for the payment of money to 
another, and the transaction does not 
amount to a mortgage, the latter person 
is said to have a charge on the property; 
and all the provisions hereinbefore con- 
tained which apply to a simple mortgage 
shall, so far as may be, apply to such 
charge, eese ” This section makes it 
clear that the principles of law relating 
to a simple mortgage should also attract 
a statutory charge under the Calcutta Mu- 
nicipal Act so far as they are applicable. 
In the present appeal the Corporation, 
being in the position of a mortgagee, has, 
in pursuance of the amended plaint, re- 
presented to this Bench that it is releas- 
ing the charge on the building which ts 
only a portion of the entire security, ie, 
the land and buitding in the said premi- 
ses at 79, Raja Naba Kissen Street, Cal- 
cutta, In my view the mortgage debt is 
one and indivisible and it must be re- 
deemed entirely and not at all, There is 
only one exception to the general rule 


‘which is provided in Section 60 of the 


Transfer of Property Act. The said ex- 
ception is provided in the last portion of 
Section 60 which reads as follows; “Noth- 
ing in this section shall. entitle a person 
interested in a share only of fhe mort- 
gaged property to redeem his own share 
only, on payment of a proportionate part 
of the amount remaining due on the 
mortgage, except only where a mortgagee, 


` or, if there are more mortgagees than 


one, all such mortgagees, has or have 
acquired, in whole or in part, the share 
of a mortgagor.” 


This section enumerates the mortgagor's 
right to redeem the mortgaged property. 
The mortgagee advanced money to the 
mortgagor on the security of such pro- 
perty. The mortgagee has a legal right 
on the entire security. There is no sta- 
tutory bar for the mortgagee to release a 
part of his security and realise the entire 
mortgage debt from a portion of the secu- 
rity. In fact, this view is based upon a 
sound principle of law. If the mortgagee 
decides that his debt can be realised out 
of a portion of the security -it is not ne- 
cessary for the mortgagee to put the ba- 
lance of the security for sale. In the pre- 
sent appeal the Corporation has categori- 
cally abandoned or released its statutory 
charge on the building and has decided to 
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realise its entiré debt’ from the land. 
This right has also been provided in Sec- 
tion 585-G of the Act where the Corpo- 
tration has been empowered to “institute 
and prosecute any suit or withdraw from 
or compromise any suit or claim other 
than a claim ‘of the description specified 
in clause (d) which has been instituted 
or made in the name of the Corporation.” 


This section expressly empowers the Cor- 
poration to withdraw its claim in a suit 
instituted in the name of the Corporation. 
The claim’ sought for in the prayer is 
the declaration of charge on the said pre- 
mises, i.e., 79, Raja Naba Kissen. Street, 
Calcutta which includes land and build- 
ing. The declaration of charge in the 
plaint has been sought for in respect of 
the consolidated rate amounting to 
Rs, 24,442-15as.-0p, Thus the Corporation 
debt being one and indivisible, the said 
premises in its entirety can be charged 
under Section 253 as described earlier. 
The respondent; however, in the writ- 
ten statement has agreed ‘to pay only the 
consolidated rate. relating to the land 
which belongs to him and not the struc- 
tures which belong to the State of West 
Bengal, The integrity of the consolidat- 
ed rate cannot be broken inasmuch as the 


Corporation has the statutory right to 


realise the entire amount from the pro- 
perty charged. In the present case. the 
property consists: of land and building, 
the ownership of which is vested in the 
respondent and, the State of West Bengal, 
respectively, The respondent’s contention 
if accepted, amounts to a declaration of 
charge of his land for'a sum lesser than 
the said’ consolidated rate amounting to 
Rs, 24,442/15/0p,' There is no evidence 
before this Bench'on the quantum of the 
consolidated rate for which the declara- 
tion of charge could be made on the land 
nor it has been suggested that any parti- 
cular amount is only payable by the res- 
pondent, In any. event, even if the res- 
pondent is held liable for payment of the 
consolidated rate only in respect of the 
said land, the total. consolidated rate 
amounting to the said sum of Rupees 
24,442-15as,-Op,. has to be apportioned on 
the hypothesis that the divisibility of the 


consolidated rate is equitable and, as such, . 


should be permissible in law. As dis- 
cussed earlier there is no scope of equity 
_ or hardship, apart from what has been 
set out in the last proviso to Section 60 
of the Transfer of Property Act, Fur- 
ther, there is no difficulty in applying the 
principles of law of contribution to the 


facts of the present case under Section 


` is one exception, 


A.LE 


82 read with 100 of the Transfer of Pro- 
perty Act. The doctrine of indivisibility 
of the mortgage debt also support the ob- 
servations of Sir Rashbehari Ghosh as 
set out by Rankin, J., in the said judg- 
ment of the Judicial Committee at page 
109 which read as follows “To the gene- . 
ral rule, however, that a mortgage must 
be redeemed entirely or not at all, there 
and ‘that is ‘where 
equity of redemption in a portion of the 
mortgaged property becomes vested in 
the mortgagee himself.” The principle 
has -been illustrated by the learned 
Author at p. 260 of the Law of Mortgage 
in. India 1922 edition where he stated: 
“Thus, if four brothers, each of whom is 
entitled to a fourth share of an estate, 
mortgage to a creditor ag security for a 
debt contracted by them, one of the 
brothers cannot redeem his share on pay- 
ment only of a fourth part of the debt. 
He would, no doubt, have a right to re- 
deem the whole but he cannot redeem 
a part although there may be no ques- 
tion as to the extent of his share”. Re- 
ference. may also be made to the case of 
Pearce v, Morris, (1869) 5 Ch 227. where 
the owner of one-fourth of the equity of 
redemption was allowed to redeem the 
whole, leaving open the rights of the 
owners of the other three-fourths as be- 


-tween them . and the party redeeming. 


Further, apart from express powers given 
to the Corporation to withdraw: any 
claim in Section 585 (g) the. Corporation, 
being a statutory body, has the power to 
release a.part of its security inasmuch 
as the said Act, having expressly confer- 
red a power under Section 253. to have a 
charge on the said premises impliedly 
also grants the ' power: of. doing all‘ acts 
which are essentially necessary for exer- 
cising the same: vide Gujarat University 
Ahmedabad v. Krishna : Ranganath, 1963 
Supp (1) SCR 112, 162-163 = (AIR 1963 
SC 703 at pp. 724-725) (supra). 


` 15. It has been contended also 
that as in the present case there is no 
unity of ownership between the owner of 
the land and the owner of the structures 


itt is unfair to compe] the owner 
of the land to pay the entire 
consolidated rate in respect of the 


land and building. As stated above, in 
India there is. no scope for application of 
any principle of equity except as what 
have been incorporated in the statute. I 
may, however, add that itis desirable 
that in a case where the consolidated rate 
and taxes are claimed against the owner 
of the land and another person being. the 
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owner or occupier of the structures, both 
.|should be impleadeq as parties defen- 
dants, Reference may be made to the 
observations of Chakravariti, J., p. 335 
(of 51 Cal WN) = (at p. 374 of ATR) Su- 
bimal Ch. Chatterji v. Corporation of 
Calcutta, (AIR 1947 Cal 369). (supra). 

16. The result is that the consoli- 
dated rate claimed in the suit relates to 
the land and the building and the Cal- 
cutta Municipal Act has empowered the 
Corporation to withdraw its claim against 
the owner of the building. I am, there- 
fore, of the opinion that the point of law 
referred to this Full Bench is answered 
in the following manner: 

The consolidated rate within the 

meaning of Section 253 of the Calcutta 
Municipal Act, 1951 is one indivisible 
debt which can be realised from every 
part of the property charged and it is 
open to- the Corporation to enforce the 
whole debt against a part of such 
charged property. 
. A. As the parties have agreed to 
have the appeal also disposed of by this 
Bench and the learned Chief Justice has 
assigned the said matter for such dispo- 
sal, I hold that the judgment of the trial 
court is get aside and there will be a de- 
claration of first charge on the land in the 
premises No, 79, Raja Naba Kissen Street, 
Calcutta for the sum of Rs. 24,442.94 paise 
and a decree under Order XXXIV, Rule 
4 according to Form No. 5-A, Appendix 
“D”, First Schedule to the Code of Civil 
Procedure. In the premises the appeal is 
allowed, Parties will bear their own 
costs. Certified for two counsel.. 

AJAY. K. BASU, J.:— I agree, 

ER. N. PYNE, J:— I agree. i 

; ‘Appeal allowed, 


AIR 1976 CALCUTTA 255 
N. C. MUKHERJI AND 
BANKIM CHANDRA ROY, JJ. 
‘Sudarshan Ghosh, Appellant v. 
Janakinath Pandit, Respondent. 
Second Appeal No. 1630 of 1964, Di- 
24-3-1976. H Se 
(A) Civil P. C. (1908), O. 41, R. 27 — 


Second appeal — ~ Admission of ‘additional 


evidence. ` 


| Where the judgment of the lower ap 
pellate Court was passed on thé basis of 
record of rights prepared on the basis of 
the judgment passed by the Asst. Settle- 


DT/ET/B162/76/KSB : - ne ERE 


Sudärshan v. “Janakinath = 


Cal. 255 
ment Officer in a proceeding under Sec- 
tion 44 (2a), West Bengal Estates Acquisi- 
tion Act, but’ the judgment of the Asst, 
Settlement Officer was‘ thereafter’ reversed 
in appeal therefrom by the Tribunal it 
was held that the judgment of the Tri- 
bunal could be admitted as additional evi- 
dence in second appeal to enable the High 
Court to`pronounce the judgment. AIR 
1924 Cal 1071, Foll.: (Para 7) 


(B) West Bengal Land Reforms Act 
(10 of 1956), Sections 18 and 21 — Ques- 
tion whether a person is a bargadar or 
not — Jurisdiction of Bhagchas Officer to 
decide — Decision of Bhagchas Officer if 
and when can be. cat ese in Civil 
Court, (Civil P. C. (1908), S. 9). 


Sections 18 and 21 read together make it 
clear that the Bhagchas Officer has been 
conferred with the jurisdiction to decide 
the question whether a person is a barga- 
dar or not only if such a question arises 
in connection’ with the decision of a dis- 
pute relating. to any of the three matters 
mentioned in Section 18 (1) of the said 
Act and not otherwise. The Bhagchas 
Officer, therefore, cannot decide the issue 
as to whether a person is a bargadar or 
not independent of and not arising in 
connection with the decision of any dis- 
pute relating. to any of the matters men- 
tioned in Section 18. The Civil Court is 
thus competent to entertain a suit involv- 
ing the determination on the question as 
to whether the plaintiff is a bargadar or 
not and such suit is not barred by provi- 
sions óf Section 21 of the said Act if there 
has been no previous determination of 
the said question by the officer or autho- 
rity in a bhagchas proceeding in connec- 
tion with the decision of any of the 
matters mentioned in Section 18 of the 
said Act. (Para 14) 

The special tribunal i. e. the officer or 
authority appointed by the State Govern- 
ment for the purpose of Chapter III of 
the West Bengal Land Reforms Act has 
been vested with exclusive and conclusive 
jurisdiction to, decide the matters men- 
tioned in Section 18 (1) of the West Bengal 
Land Reforms Act and the jurisdiction of 
the Civil Court in respect of these matters 


‘has been completely ousted. .In other 


words; there cannot be a frontal attack on 
the adjudication made by the special tri- 
bunal in respect of the aforesaid matters 
in a suit before a Civil Court, As such 
any order passed by the officer deciding 
any such dispute cannot be questioned in 
Civil’ Court: even- if -the: said decision ap- 
pears’to Be’erroneous ag it»falls within 
the ‘jurisdiction of the special tribunal. 
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Such a decision or order can only be chal- 
lenged in appeal under Section 19 of the 
said Act. Thus, Section 18 read with Sec- 
tion 21 of the Act expressly oust the 
jurisdiction of the Civil Court to enter- 
tain any suit or proceeding which seeks 
to question the validity of an order passed 
under Section 18(1) of the Act or any 
proceeding initiated for decision of any 
dispute referred to in Section 18(1) of 
the said Act. (1888) 21 QBD 313, Applied. 
Case law discussed. (Paras 15, 20, 22) 


But the jurisdiction conferred upon 
the officer or authority to determine the 
question whether a person is a bargadar 
or not if such question arises in deciding 
any of the disputes mentioned in Sec- 
tion 18 (1) is not exclusive so as to oust 
the jurisdiction of the Civil Court to de- 
cide the question of status. The decision 
of the officer on this question is only for 
the purposes of the proceedings under 
Section 18 of the Act, It is incidental to 
the decision of the disputes referred to 
in sub-section (1) of Section 18 of the Act. 
The bar of jurisdiction of the Civil Court 
as provided in Section 21 (1) of the Act is 
only with regard to the decision passed 
by the officer in regard to the disputes 
mentioned in Section 18 (1) of the Act as 
well as in regard to entertainment of suits 
in respect of any of the matters mention- 
ed in Sections 17 and 18 of the Act. (1962) 
66 Cal WN 229 and ILR (1966) 2'Cal 48 
end AIR 1965 Cal 328 and AIR 1973 Cal 
419, Rel. on. (Paras 24, 25) 


After introduction of the amendments 
fn Sections 18 and 21 by Act 33 of 
1974 there is now no room for any doubt 
that the jurisdiction to decide whether a 
person is a bargadar or not conferred 
upon the special tribunal is exclusive and 
conclusive and not merely incidental and 
collateral one. (Para 27) 


(C) Civil P. C. (1908), Section 11 — 
Res judicata — Principles analogous to — 
Applicability, 

As the jurisdiction of Bhagchas Offi- 
cer on the question of status under Sec- 
tion 18 (2) of the West Bengal Land Re- 
forms Act, 1956 is only for the purposes 
of the proceeding under Section 18 (1) of 
the said Act and the jurisdiction of the 
Civil Court to decide the question of sta- 
tus is not ousted the order of the Bhag- 
chas Officer determining the plaintiff as a 
bargadar cannot operate as res judicata 
in subsequent suit. (Para 28) 


Cases Referred: Chronological Paras 
AIR 1973 Cal 419 = 77 Cal WN 530 
22, 24 


Sudarshan v. Janakinath (B. C. Roy J.) 


ALR. 

ATR 1940 PC 105 = 67 Ind App 222 23 

ILR (1966) 2 Cal 48 8, 24, 25 
AIR 1965 Cal 328 = 69 Cal WN 210 

8, 24. 25 

(1965) 69 Cal WN 908. 8, 16 

AIR 1963 Cal 225 (FB) 12, 21 


(1963) 67 Cal WN 1076 
(1962) 66 Cal WN 88 = 


9, 26 
1962 Cal LJ 130 

. 17, 24 
(1962) 66 Cal WN 229 8, 9, 18, 24, 25 
AIR 1951 SC 115 = 1951 SCR 145 9, 20 


AIR 1924 Cal 1071 = 28 Cal WN 945 7 
(1888) 21 QBD 313 = 36 WR 776 9, 19 


Saktinath Mukherjee, Bhaskar Ghosh 
and Pradipta Roy, for Appellant; Guru 
Prosad Ghose and B. B. Koley, for Res~ 
pondent. 


B. C. ROY, J.:— This is an appeal at 
the instance of the tenant defendant and 
is directed against the judgment and de- 
cree passed in Title Appeal No 508 of 
1962 by the Third Court of the Subordi- 
nate Judge, at Midnapore on May 14, 1964 
arising out of Title Suit No. 139 of 1961. 

2. The facts leading to this appeal 
are in short that the plaintiff instituted 
the suit being Title Suit No. 139 of 1961 - 
in the Court of the Munsif at Garhbeta 
for a declaration that the decisions of 
Bhagchas cases Nos. 128-K and 129-K of 
1958 of Keshabpore Bhagchas Office as 
well as of Bhagchas Appeals Nos. 41 and 
42 of 1959 were illegal, void and without 
jurisdiction and not binding upon the 
Plaintiff and also for a declaration that 
the decision of the Bhagchas case No. 14-K 
of 1960 of the said Bhagchas Office was 
also illegal, void and without jurisdic- 
tion. In the said suit the plaintiff also 
prayed for a permanent injunction res- 
training the defendant from proceeding 
with the execution: case being Execution 
case No, 60-N of 1961-62 pending in the 
Court of Sub-Divisional Officer, Midna- - 
pore and from interfering with the pos- 
session of the plaintiff in respect of the 
suit lands as well as for temporary in- 
junction during the pendency of the suit 
stating inter alia that 3.60 acres of land 
comprised in C. S. plot No. 75 under Kha- 
tian No. 60 of Mouza Emua belonged to 
one Chandi Das Chakraborty who was 
then a minor. Chandi Das’s father Bidhu- 


‘bhusan as his guardian settled 1.80 acres 


of land out of the said land with the 
father of plaintiff at a rental of half share 
of the produce in 1348 B. S. and one 
Suresh Chakraborty, it was alleged, used 
to realise rents of the suit land on behalf 
of Chandi Das. The plaintiffs father pos- 
sessed the suit land on payment of rent 
to owner. Subsequently the suit land was 
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adulterous condition was, If he failed to 
prove his allegations of adultery, it only 
tends to aggravate the matrimonial’ of- 
fence as the husband falsely charged his 
wife with adulterous conduct which he 
bas wholly failed to prove. So far. as the 
wife is concerned, she has stated in her 
evidence that the husband was very cruel, 
aggressive and hot tempered and used to 
abuse her in filthy language in the pre- 
sence of friends. She further stated that 
they were living in a flat in Pusa Road 
and then shifted to quarters in Lady Sri 
Ram College. Formerly, her mother was 
also living with her till 21st September, 
1970 when she died. Thereafter the treat- 
ment of the husband worsened, She has 
deposed that the husband slapped ‘and 
pushed her in the presence of Krishan 
Lal. She stated that the husband had 
given her beating several times and she 


had not condoned the cruelty and she — 


was getting nervous breakdown on ac- 
count of the beating and bad treatment 


of the husband; that she was leading a- 


very pure life and also commanded great 
respect in her college; and that the res- 
pondent had been accusing her and mak- 
ing false allegations against her. The 
cross-examination of the wife was direct- 
ed to other earlier incidents of beating 
which she had alleged, but she was not 
questioned at all with regard to adulter- 
ous 
husband about her chastity and so they 
remain unestablished. The wife further 
stated that the husband left the home on 
16th October, 1970 when she was in a 
poor health. 

8. In my opinion, the wife in her 
case is certainly entitled to take advantage 
of the admissions made by. the opposite 
party and obtain relief on the said basis 
(see Srinivas Ram Kumar v. Mahabir 
rasad, AIR 1951 SC 177). On the record 
I find that it is established that the hus- 
‘band respondent gave the wife beating on 











22nd August, 1969, but the same had in- 
itially been condoned. The second was on 
16th October, 1970, which has not been 
condoned, since the husband had desert- 
ed the wife on that very day and they 
ever cohabited thereafter. The provoca- 
ion and the justification which the hus- 
band had alleged in the written statement 
has not been proved. The unproved alleg- 


which he has failed to establish. There- 
fore, the conclusion is that the beating on 
1976 Delhi/13 VII G—21-24 


Margarét George v, C. M. George (B, C. Misra J.) 


dition or the suspicions of the. 


two occasions, The first occasion was on . 


` 467. Halsbury’s Laws 


ed provocation, however aggravates the ` 
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the second occasion on 16th October, 1970 
was wholly unjustified and without any 
provocation. I am of the view that this 
would constitute legal cruelty sufficient 
to grant the relief, Whatever the husband 
could urge in mitigation of the said ma- 
trimonial offence is more than counter- 
‘balanced by the fact that on the previous 
occasion also the husband had given to 
the wife, to use his own language “stun- 
ning ‘blows and round of abuses”. The pre- 
vious beating would, therefore, aggravate 
the matrimonial offence which has been 
committed on 16th October, 1970 and has 
not been condoned. There is no doubt that 
in the circumstances of the case, the state- 
ment of the wife can be easily accepted 
that as a result of the beating she suffer- 
ed mental cruelty. and injury to her 
health and the second incident following 
upon the first incident, which the wife 
had forgiven would certainly afford the 
wife a reasonable apprehension of danger 
to her-health, body and mind. This con- 
stitutes a cruelty within the meaning of 
Section 22 of the Act. The statement of 
the wife relating to the incidents between 
21st July,.1969 and Ist September, 1970 
has been considered by the court below. 
Documentary evidence in the nature of 
letters only throw light on the condona- 
tion of cruelty till that date, but they do 

not throw any light whatsoever on the 

incident of 16th October, 1970, which, in 

my opinion, constitutes sufficient ground 

for grant of relief. It is, therefore, not 

necessary to consider the other evidence 

on record, which is not material for deci- 

sion of this appeal. 





9. Section 22 of the Indian Divorce 
Act provides that “the husband or the wife 
may obtain a decree of judicial separation 
on the ground of adultery or cruelty, or 
desertion without reasonable excuse for 
two years or upwards Ses ” Cruelty has 
not been defined in the Act..It was, how- 
ever, authoritatively laid down by majo- 
rity of the House of Lords in Earl Russel 
v, Countess Russel, (1897) AC 395 at page 
of England, 3rd 
Edition, Vol. 12, page 269, in paragraph 
514, lays down that the legal conception 
of cruelty, which is not defined by sta- 


` tute, is generally described as conduct of 


such character as to have caused danger 
to life, limb or health (bodily or mental), 
or as to give rise to a reasonable appre- 
hension of such danger. In Tolstay, Law 
and Practice of Divorce and Matrimonial 
Causes, 6th Edition, page 61, the learned 
author has relied upon the decision in 
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Russel v. Russel (supra) and Gollins v. 
Gollins, (1964) AC 644, and stated thus: 


“Cruelty which is a ground for dis- 
solution of marriage may be defined as 
wilful and unjustifiable conduct of such 
a character as to cause danger to life, 
limb or health, bodily or mental, or as to 
give rise to a reasonable apprehension of 
such a danger.” 


The learned author further stated that 
intention is not a‘necessary ingredient of 
cruelty and neither a malevolent inten- 
tion, nor a desire to injure, nor know- 
ledge that the act done is wrong and hurt- 
ful, need be present for conduct to 
amount to cruelty: the question in all 
cases is whether the respondent's conduct 
was cruel, rather than whether the res- 
pondent was himself or herself a cruel 
person. It is further stated that cruelty 
can exist irrespective of any intention, 
the fact that the respondent is too stupid 
to realise the effect of his conduct, or his 
belief that the conduct is justified is no 
defence; similarly, insanity is no defence 
unless the conduct is of a kind which only 
amounts to cruelty if there is present an 
_intention to hurt and such intention is 
absent by reason of insanity. With re- 
gard to unjustifiable conduct, the learned 
author states that there are no limits to 
the kind of conduct, which might consti- 
tute cruelty, but whatever be the conduct 
tt must be grave and weighty and which 
can properly be described as cruelty in 
the ordinary sense of the term. Giving 
examples of cruelty, the author has stated 
the husband deceiving his wife as to his 
antecedents, refusal to co-operate over 
family matters, taciturnity, personal un~- 
cleanliness, nagging, moods of silliness 
during which the husband ignored the 
wife, unreasonable demands of sick wife 
preventing the husband from sleeping, 
wilful neglect to maintain the wife and 
the children are examples of conduct 
which can constitute cruelty, It is also 
stated that one act of violence, if suffici- 
ently grave in itself, or one which, when 
judged in the light of the previous his- 
tory of the marriage, gives reasonable ap~ 
prehension of injury, may be cruelty; and 
there can be a course of conduct which, 
when looked at as a whole, is cruelty al- 
though no act by itself amounts to cruel~ 
ty. This statement of law is based on the 
authorities of Robins v. Robins, (1960) 1 
WLR 1089, and Jamieson v, Jamieson 
(1952) AC 525. 


10. Mr. Gupta, counsel for the res- 
pondent, has relied upon Barker v. Bar~ 
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ker, 1949 PD 219. In this case, the court 
found that the wife had been struck twice 
on two occasions, with reference to her 
association with another person and she 
had been slapped twice. In this state of 
evidence, Lord Marrman P, observed that 
he was not going to palliate any infliction 
of blows on a wife, but it was obviously 
very material to consider what the cim 
cumstances were in which they were in- 
flicted. He further observed that whether 
there was anything which could satisfy 
the conscience of the court that anything 
‘which the husband did to the wife caused 
danger to life, limb or health, bodily or 
mental, or gave rise to a reasonable apm 
prehension of such danger. He found that 
there was not a shred of evidence that 
the wife suffered in health in. any way 
whatever and there were some injuries 
which speak for themselves. Taking all 
this into account the court reversed the 
decree, In Palmer v. Palmer, 1955 PD 4, 
Lord Goddard, C. J. observed on page 8 
that a husband might very well i 

sometimes quite correctly, that if his wife 
had done something very wrong or stupid, 
a good slap might make her sensible 


_again but a single slap would be enough 


to justify the wife obtaining a decree on 
the ground of cruelty. The court further 
found that it was not a case of single 
slap, but of several assaults upon the wife 
and the man could not and did not pre- 
tend that he was to assault his wife in 
the way he. did. i 


11i. The proposition of law. emerge 
ing from the authorities is that it is not a 
question of one slap or more slaps buf 
whether giving of the beating in the cir- 
cumstances of the case amounts to legal 
cruelty. The parties in this case are edu~ 
cated persons and the wife is a teacher 
in a College and is drawing a handsome 
salary. She is alleging a continuous cruel 
treatment on the part of the husband and 
has a history of at least one beating being 
undoubtedly given to her by her husband 
on a previous occasion which she had 
forgiven, But, this would aggravate the 
beating given on the second occasion on 
16th October, 1970 when he had admit« 
tedly given two or three slaps. No deci 
sion has been cited by Mr, Gupta entitling 
the husband to give slaps and indeed it 
would be difficult to concede such a legal 
right to the husband, but every act of 
assault and other acts or omissions on thé 
part of the husband have to be consider~ 
ed in relation to the facts and circum 


stances of each case to determine whether 
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or not the same constitutes legal cruelty. 
Mr. Joseph has strongly relied upon the 
observation of I. D. Dua, J, in Gurcharan 
Singh v. Saryam Kaur, 1960-62 Pun LR 
-127 = (AIR 1960 Punj 422), where his 
Lordship observed as follows: 


“Before concluding I may observe 
that whether or not isolated acts of vio~ 
Tence amount to cruelty normally de- 
pends on the facts and circumstances of 
each case and the modern tendency of 
the society is at least to treat with dis- 
approval acts of violence or assault to- 
wards women. New rules of social beha- 
viour and conduct must, therefore, be re- 
cognised by the courts in determining 
what would amount to cruelty in the pre- 
sent case set up and I would be disinclin- 
ed to dismiss lightly the so-called isolat- 
ed acts of violence and assault as not 
amounting to cruelty, if the victims of 
such assault resent and take exception to 
them.” 


These observations of the learned Judge 
are entitled to great weight. Mr. Joseph 
has also cited a decision of the High Court 
of Travancore-and Cochin in Soosann- 
amma Kurien v. Varghese Abraham, AIR 
1957 Trav-Co 277, on the Indian Divorce 
Act, and a decision of the High Court of 
Madhya Pradesh, in Smt. Umri Bai v. 
Chittar, AIR 1966 Madh Pra 205, on the 
Hindu Marriage Act. It is, however, not 
mecessary to discuss these authorities. I 
have no doubt that in the circumstances 
of the case, the cruelty under Section 22 
of the Act has been established on the 
part of the respondent husband towards 
the appellant wife and she is entitled to 
the relief. i 

12. As a result, I allow the appeal 
and reversing the order of the court be- 
low, grant a decree for judicial separa- 
tion. In the circumstances of the case, the 
parties are left to bear their respective 
costs. 


Appeal allowed, 
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M/s. Metro Electric Co., New Delhi, 
Petitioners v. Delhi Development Autho- 
tity, New Delhi and others, Respondents. 

Suit No. 507-A of 1973, D/- 4-12-1975. 

(A) Arbitration Act (1940), Ss. 30 and 
33 — A entering into contract with B to 
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electrify building under construction at 
specified rates — A entitled to higher 
rates only in case of statutory rise in price 
of material ta be used — Claim by A for 
higher rates due to rise in market price 
allowed by Arbitrator — Award held in 
the circumstances went beyond agreement 

and was illegal om face of it, ` 


' Where A entered into a contract with 
B to electrify the ‘building which was 
under construction and A was to complete 
his work within 11 months from 8-3-70 
at the specified rates and could claim in- 
creased rates only if there was increase 
in the price of the material to be used as 
a result of some fresh law or statutory 
rule or order and due to slow progress of 
the construction work A could execute 
the electrification work only partly dur- 
ing the stipulated 11 months and claimed 
increase in specified rates due to rise in 
market price of the material and the claim 
was allowed by the Arbitrator in his 
award, it was held that though the Arbi- 
trator could make a declaratory award by 
allowing increased rates for the work 
which was yet to be executed but since 
the rise in price of the material was not 
due to any of the causes mentioned in the 
agreement the Arbitrator in allowing 
claim for increased rates exceeded his 
jurisdiction and acted beyond the scope 
of the agreement and committed an error 
of law apparent on the face of the award 
and therefore the award must be set aside. 
AIR 1923 PC 66 and AIR 1951 SC 9 and 
AIR 1963 SC 1677 and AIR 1967 SC 1032 
and AIR 1955 SC 468, Ref. 
(Paras 1, 2, 7, 15, 16, 17, 
23, 24, 25, 27) 


(B) Arbitration Act (1940), S. 14- and 
S. 15—One of claims allowed by Arbitra- 
tor found to be invalid — Valid part of 
award severable from rest of award — 
Valid part can be made rule of court, 


Where A entered into a contract with 
B to electrify a building which was under 
construction at specified rates and the 
two claims of A for increase in rates due 
to rise in market price of the material to 
be used and for payment towards infruc- 
tuous expenditure incurred by him due to 
stoppage of work were allowed by the 
Arbitrator and it was found that the first 
claim was unsustainable while the second 
was valid it was held that since the valid 
part of the award was easily severable 
from the rest of the award it could be 


made a rule of the court, {Paras 3, 29) 
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R. K., Lakhanpal with P. N. Kumar, 
for Petitioners; Keshav Dayal with R. K. 
Khanna and Ram Paul, for Respondents. 


ORDER :— The petitioner-firm enter- 
ed into a contract with the Delhi Deve- 
lopment Authority through the Executive 
Engineer (Eléctrical Division) for the exe- 
cution of the work “Construction of In- 
ter-State Bus Terminus Kashmere Gate, 
Delhi SH Internal Wiring, Telephones, 
Conduit and Public Address System”. An 
agreement No, 30/EE/DEDI/70-71 | was 
executed between the parties in this be- 
half on 26th February, 1970. The work 
was to start with effect from 8th March, 
1970 and was to be completed within 11 
months. The said agreement contained an 
arbitration clause (No, 25) according to 
which all the matters in dispute were re- 
quired to be adjudicated upon by an arbi- 
trator to be appointed by the Vice-Chair- 
man of the Delhi Development Authority. 


2. In December, 1970, the con- 
actor (M/s. Metro Electric Company) re- 
presented to the Delhi Development Au- 
thority that the contractual period for the 
completion of the electrification work was 
11 months but it was to be co-ordinated 
with the construction work, where the 











vailable to the firm for the execution of 
its work, The said firm made a number 
of representations to the Executive Engi- 
neer and others about the inordinate de- 
lay in the completion of the construction 
work. It was also alleged that it was un- 
dergoing lot of infructuous expenditure 
on establishment, etc. and that the mar- 
ket rates of the material to be used were 
also rapidly rising. It was further stated 
that the work, which was to- be complet- 
ed within the stipulated period, was of 
the value of Rs. 5,17,990, but actually the 
firm could execute only to the extent of 
Rs, 13,500 during this period. The sole 
(Contd, on Col, 2) 


Claim 


1. The claimants claim an enhance- 
ment of 22% over and above their 
accepted tendered enhancement 
on the quantum of work execut- 
ed after the stoppage of work on 
or about December, 1970. 
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reason was the non-availability of the 
site. Narrating all these circumstances, 
the firm asked the other contracting party 
to make up the loss by paying adequate 
compensation, but the same was turned 
down by inviting a reference to clause 10 
(c) of the agreement. It is further alleged 
that when, after the expiry of the stipu- 
lated period of eleven months, the firm 
decided not to wait, indefinitely and to 
determine the contract, the Executive En- 
gineer on 9th November, 1971 compelled 
the firm to proceed with the work, failing 
which legal consequences would ensue. 
The contractor-firm repeated its previous 
difficulties and also pointed out that the 
rates of the material had tremendously 
gone up, It demanded an increase of 22% 
over and above the agreed rates. It is 
stated that on account of the threat held 
out, the firm proceeded with the work. 
It, however, repeated its request for an 
increase of 22% in the rates. This demand 
was not accepted by the Executive Engi- 
neer or by his superiors. In this situation, 
the contractor invoked the arbitration 
clause, 


3. The Vice-Chairman of the Delhi 
Development Authority appointed Shri 
J. V. Badami, Superintending Engineer, 
as an Arbitrator under the relevant clause 
of the agreement, The contractor-firm 
submitted a detailed statement of claims 
before the Arbitrator and tried to justify 
its demands, In the counter-statement the 
Delhi Development Authority stated that 
in view. of clause 10 (c) of the agreement, 
no enhancement was permissible to the 
firm, Shri J. V. Badami was, thereafter, 
transferred. Shri K. B. Menon, Chief En- 
gineer of the Delhi Development Autho- 
rity, was appointed in his place, Both the 
parties and their counsel appeared before ' 
the new Arbitrator and reiterated their 
respective assertions. Ultimately, Shri 
Menon gave his award on 26th October, 
1973. Out of five claims of the contractor, 
the Arbitrator partly allowed two of 
them, In one claim an enhancement of 
18% over and above the agreed rates was 
found justified. Some infructuous expen- 
diture was allowed in the other. The two 
claims, found partly justified, are:— 

Award. 


The claimants are entitled to an en- 
hancement of 18% over and above 
their accepted tendered enhancement 
on the quantum of work executed 
after December, 1970. 
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2. The claimants claim a payment of 
Rs. 16,500 towards infructuous 
expenditure on establishment 
which is alleged to have been 
suffered by them on account of 
stoppage of work, 


4, The Arbitrator informed the 
parties about the making of his award. 
Thereafter on 22nd November, 1973, M/s. 
Metro Electric Company (contractor) 
made an application in this Court under 
Sections 14 and 17 of the Arbitration Act 
directing the Arbitrator to file the origi- 
nal award and also for making the same 
a rule of the Court. The Delhi Develop- 
ment Authority opposed this application 
and pointed out certain infirmities in the 
award. An application (I. A. No. 1287 of 
1974) under Sections 30 and 33 of the 
Arbitration Act was also filed by the 
Delhi Development Authority (respon- 
dent No.1) for setting aside the award 
made by Shri K, B. Menon, Arbitrator. It 
was alleged that the Arbitrator had ex- 
ceeded his jurisdiction by travelling þe- 
yond the scope of the agreement and that 
under clause 25 of the agreement, the Ar- 
bitrator could not make a declaratory 
award by enhancing the contractual rate, 
for the work, which was yet to be under- 
taken. It was also stated that the Arbitra- 
tor had grossly misconducted himself by 
not affording full opportunity to the par- 
ties to make their submissions, Lastly, the 
Arbitrator could determine dispute under 
clause 10 (c) of the agreement alone and 
had no power to act beyond its ambit. In 
these circumstances, it has been urged 
that the award cannot be sustained. 


5. In reply to the application of 
the Delhi Development Authority under 
Sections 30 and 33 of the Arbitration Act, 
the contractor-firm reasserted its claim 
and added that at the time the first Arbi- 
trator was appointed, the appointing au- 
thority had clearly required him to deter- 
mine, whether the claim of the contrac- 
tor/claimants was justified or not, and if 
so, to what extent. It is further contend- 
ed that clause 10 (c) of the agreement 
was not at all attracted in resolving the 
present controversy and that the Arbi- 
trator was fully competent to make a dee- 
laratory award as it was fully covered by 
the terms of the reference. It is accord- 
ingly submitted that the objections of the 
Delhi Development Authority be repelled 
and the award made a rule of the Court. 

6. The learned counsel for ‘both 


the sides had agreed before this Court 
that this case be decided on affidavits 
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The claim is justified to the extent of 
Rs. 8,000/-, 


alone, Affidavits and counter-affidavits 
were accordingly filed. 


7. The agreement in question was 
executed betweén the parties on 26th! 
February, 1970 and the starting date for 
the work to be completed in eleven 
months, was to be reckoned from 8th 
March, 1970. There is no dispute that the 
construction work of the building could 
not keep pace with its schedule. As for 
the execution of electrical work, the con- 
tractor-firm depended upon the availabi- 
lity of the site, This work could not make 
any headway on account of the slow pro- 
gress on the construction side. On 16th 
December, 1970, the contractor complain- 
ed to the Executive Engineer (Electrical) 
about this and also registered his griev- 
ance that out of the total electrification 
work for Rs. 5,17,990 the firm had been 
able to do to the extent of Rs, 13,500 only 
(See Exhibit C-2 at page 30 of the arbi- 
tration file). In this letter a claim for 16% 
enhancement over the agreed rates was 
urged. The firm then sent a number of 
reminders to the various officers of the 
department but its request for enhance- 
ment was declined by making a reference 
to clause 10 (c) of the agreement. It was 
stated by the department that in view of 
the said clause, no enhancement over the 
contractual rates could be made. The sti- 
pulated period of 11 months expired but 
there was no substantial progress. The 
firm wrote about its inability to perform 
the remaining part of the contract, but 
the department threatened action in the 
event of breach of the agreement. 


8. The firm proceeded with the 
work, but at the same time it wrote to 
the Delhi Development Authority for re- 
ferring the dispute to the Arbitrator. The 
Vice-Chairman of the Delhi Development 
Authority appointed Shri J. V, Badami, 
Superintending Engineer as an Arbitra- 
tor to decide dnd make his award regard- 
ing the claims/disputes mentioned in the 
letter of the contractor’s counsel dated 
20th April, 1972 and also regarding the 
counter-claims of the Delhi Development 
Authority against the contractors to fol- 
low, if any, subject, however, to their ad- 
missibility under clause 25 of the agree- 
ment. 
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9. The Arbitrator sent notices to 
the parties to file their statements of 
claims or counter-claims. The contractor- 
firm filed its claims in detail through its 
counsel on 3rd February, 1973 and also 
appended therewith copies of correspon- 
dence which had transpired between the 
parties. The Delhi Development Autho- 
tity through the Executive Engineer 
(Electrical) filed counter-statement of 
facts. It was admitted that the contract 
was to commence from 8th March, 1970, 
but clause (5) of the agreement stipulat- 
ed that on the expiry of 11 months’ ex- 
tension could be granted for the comple- 


tion of the work on the request of the 


(Contd, on Col, 2) 
Claim, 


1, The Claimants claim an enhance- 
* ment of 22% over and above their ` 
accepted tendered enhancement 
on the quantum of work execut- 
- ed after the stoppage of work on 
or about December, 1970. 


‘9, The Claimants claim a payment of - 
i Rs. 16,500 towards infructuous 
expenditure on establishment 

which is alleged to have been - 

suffered by them on account of . 

stoppage of work. : k 

_3. The Claimants claim a payment of © 
=- Rs, 30,000 (Rupees thirty thou- 
sand only) for loss of profits 

which they alleged to have un- ' 
dergone during the period for 
which the work remained stop- 

ped. . 

‘4. The Claimants claim payment of - 
` interest at 12% per annum on 
amounts due to them upto the 

date of payment. : 2 
- 5. The Claimants claim a payment of 
' ` Rs. 2,000 as cost of proceedings. 


On the said date Shri R. K. Lakhanpal, 
Advocate. was present on behalf of the 
contractor-firm, while Miss Usha Mehra 
represented the Delhi Development Au- 
thority. An objection was taken by Miss 
Mehra that issues Nos, 4 and 5 were not 
covered by the reference made to the Ar- 
bitrator. Regarding this objection it was 
submitted by the other side that in the 
reference order of the appointing autho- 
rity, it had ‘been mentioned that it was 
without prejudice to other claims which 
had accrued or might accrue ahead. I 
need not harp on these issues as the 
claims embodied therein had been reject- 


ed in the award. 
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contractor. It was further stated that the 
enhancement of the rates claimed by the 
contractor was extra-contractual and, 
therefore, it was not covered by clause 
10 (c) of the agreement, It was also ad- 
mitted that the firm was asked to resume 
the remaining work at the agreed rates 
as the construction of the building was in 
progress. When the firm had requested 
for the enhancement of the rates, its at- 
tention was drawn to clause 10 (c) of the 
agreement, f 


10. With the consent of the par- 
ties and their counsel, the Arbitrator 
framed the following issues on llth July, 
J973:— > -ao 5 


Dispute, 


The arbitrator is to determine whe= 
ther the claim of the claimant is. 
justified or not and if so, to what ex~ 
tent? . 


—do—+ 


—do— 


—do- 


—do— 


11. Shri Badami, Arbitrator, was 
transferred and in his place Shri K. B. 
Menon, Chief Engineer (C & D.) of the 
Delhi Development Authority was ap- 
pointed as a Sole Arbitrator on 15th Sep- 
tember, 1973. On 18th September, 1973 
the new Arbitrator wrote to both the par- 
ties that he would proceed with the case 
in continuation of the hearings already 
held by Shri Badami, The first hearing 
before him was fixed for 16th - October, 
1973. On the said date the parties and 
their counsel appeared. They put forth 
their respective cases and also referred to 
some documents. The Arbitrator asked the 


firm to produce vouchers sbowing in- 
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a 
crease in the price of various articles and 
also asked the proprietor of the firm to 
file documentary evidence in support of 
the payments made to the staff during the 
idle period to substantiate the: infructu- 


ous expenditure, The Executive Engineer . the price of any material incorporated in 


was also directed to produce a copy of the 
letter which was sent in reply to the re- 
presentation of the contractor.’ The case 
was adjourned to 18th October, 1973. 


12, On 18th October, 1973, the 
copy of the letter which was to be pro~ 
duced by the Executive Engineer was 
found to be already on the record, The 
contractor filed some documents to show 
rise in the prices of various articles and 
relied on departmental schedule rates ob- 
taining from 1963 to 1972. The Executive 
Engineer was asked by the Arbitrator to 
scrutinise those rates and submit his re- 
port about their authenticity, He filed his 
report on 23rd October, 1973. He pointed 
out some mistakes in the statement but 
testified that the percentage of increase 
worked out by the contractor ie. at 
24.56% was correct. After collecting all 
this material the Arbitrator gave his 
award on 26th October, 1973. 

13. It is submitted by the learned 
counsel for the respondent that from the 
very beginning, the Delhi Development 
Authority had been totally denying the 
claim of the contractor on the ground that 
the enhancement claimed was extra-con= 
tractual and that, increase, if any, 
was permissible only under clause 10 (c) 
of the agreement, but that too in the 
event of the happening of certain contin- 
gencies, It is submitted by Shri Keshav 
Dayal that at best the assertion of the 
contractor for the increase of contractual 
rate by 18% in the first instance and by 
22% in the subsequent representations, 
amounted to an offer, which was never 
accepted by the petitioner. The original 
agreement, therefore, held good as no 
additional or subsequent agreement had 
been entered into between the parties, No 
doubt the prices had shown upward trend 
during the stipulated period of eleven 
months and even thereafter, but this did 
not modify the contract nor it brought 
about any change in its terms. If there 
had occasioned a decline in the prices and 
margin of profits had been higher than 
what was originally expected, the con- 
tract would not have been re-written or 
modified by bringing down the rates. 
When an agreement is entered into, the 
contracting parties are always wide awake 
„and are conscious of the risk involved 
due to unforeseen circumstances, 
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14. Clause 10 (c) of the agreement 
is the main plank of the respondent, For 
its critical appreciation, it seems expedi~ 
ent to reproduce the same below:— 


“If during the progress of the works, 


the works (not being a material supplied © 
from the Engineer-in-Charge stores in 
accordance with Clause 10 hereof) and/or 
wages of labour increases at direct result © 
of the coming into force of any fresh law, 
or statutory rule or order (but not due 
to any changes in sales tax) and such in- 
crease exceed ten per cent of the price 
and/or wages prevailing at the time of 
acceptance of the tender for the work, and 
contractor thereupon necessarily and pro- 
perly pays in respect of the material (in- 
corporated in the work) such increased 
price and/or in respect of labour engaged 
on the execution of the work such in- 
creased wages, then the amount of the 
contract shall accordingly be varied pro- 


‘vided always that any increase so pay- 


able is not, in the opinion of the Chief En- 
gineer (whose decision shall be final and 
binding) attributable to delay in the exe- 
cution of the contract within the control 
of the contractor.” 


15. This clause of the agreement 
speaks of increase in the price of the ma- 
terial or wages as a result of some fresh 
law or statutory rule or order only and 
does not envisage increase due to other 
reasons, The kind of increase, which was 
comprehended by the parties was express- 
ly stipulated and was inserted in the 
agreement in explicit and absolute terms. 
Once the firm had signified its acceptance 
to the contract it was tied down to those 
terms and could not go back or wriggle 
out simply because it did not suit its inte- 
rest, 


16. The contractor has not brought 
on record any evidence to show that the 
rise in the prices had occurred on account 
of any of causes mentioned in clause 10-C. 
The terms of the contract could not, 
therefore, be varied. Any increase in the 
rates affects the terms of the written 
agreement which cannot be done unilate~ 
rally. The conclusion of an agreement be- 


‘tween the parties pre-supposes an abso- 


lute and unconditional acceptance of the 
offer, In other words, the parties have to 
be at consensus ad idem, But that is not 
the case here. When an upward trend in 
the prices of the material started, the con- 
tractor seized this opportunity to put 
forth his claim for higher rates, A mere 
demand on his part did not automatically 
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amend or supplement the original agree- 
ment. 


17. The present is a non-speaking 
award. It, therefore, did not contain the 
reasons for the various findings. It has, 
however, to be seen whether there is an 
error of law apparent on the face of the 

‘award as alleged by the respondents. 
Delhi Development Authority had all 
-along heen contending that the demand 
for higher rates due to any increase in 
the material was ‘beyond the scope of the 
agreement and, therefore, extra-contrac- 
tual. It is submitted by Shri Keshav 
Dayal that any change in the terms of 
the concluded contract could not be 
brought about without the consent of the 
Delhi Development Authority and that a 
mere assertion for enhancement of the 


rates did not confer or vest any legal 
tight in the contractor. The rates had 
been settled according to the terms em- 


bodied in the contract. The scope for in- 
crease in the rates of material and of 
wages of the labour was comprehended 
in certain circumstances and it was for 
this reason that clause 10-C was inserted 
in the agreement, This clause was to be- 
come operative if there were statutory 
changes as defined. The record. however, 
shows that there had been no such in- 
crease in the prices, The scope of clause 
10-C, therefore, could not be enlarged by 
the Arbitrator. He was to interpret the 
relevant clause as it stood and could not 
allow any increase on the ground of 
equity. His powers were circumscribed 
by the agreement itself and their trans- 
gression amounted to legal misconduct. 


18. Before proceeding further, it 
may be noted here that the learned coun- 
sel for both the sides have unanimously 
stated that the entire evidence recorded 
by the Arbitrator and also the docu- 
ments produced before him be ` looked 
into for deciding the various points rais- 
ed in the controversy, So, in view of this 
joint submission, the said record has been 
referred to by the parties, where neces- 
sary. 


19. Now let us examine the other 
aspect of the matter, The period to per- 
form the contract was up to 7th Febru- 
ary, 1971. Thereafter clause 5 could be 
invoked ‘by the contractor for extension 
of time. This clause is in the following 
terms:— 

“If the contractor shall desire an ex- 
tension of time for completion of the 
work on the grounds of his having ‘been 
unavoidably hindered in its execution or 
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any other ground, he shall apply in writ- 
ing to the Divisional Officer within 30 
days of the date of hindrance on account 
of which he desires such extension as 
aforesaid, and the Divisional Officer shall, 
if in his opinion (which shall be final) 
reasonable grounds be shown therefor, 
authorise such extension of time if any, 
as may, in his opinion be necessary of 
proper.” 


20. The learned counsel for the 
contractor has submitted that after the 
expiry of the contractual, period, his 
clients had not asked for extension of 
time but the officers of the Delhi Deve- 
lopment Authority had forced the firm to 
proceed with the work. Even before the 
Arbitrator, the case of the respondent 
was that the contractor was bound to com- 
plete the work at the rates mentioned in 
the agreement. It is thus admitted that 
the contractor was obliged to proceed 
with the work although it was demand- 
ing an increase of 22% in the rates. This 
demand of the contractor was rejected by 
the respondent. It was clearly stated that 
the increase, if any, could only be allow- 
ed within the scope of clause 10-C of the 
agreement. Thus the demand of 22% in- 
crease was a unilateral offer made by tha 
contractor and had never been accented 
by the other side. 


21. There is another interesting 
feature of this case, It is admitted by the 
learned counsel for the parties that the 
contract in question had not come to an 
end, but was still subsisting and alive and 
that both the parties are bound by its 
terms. So much so, the contractor has. 
without any pause, continued the execu- 
tion of the electrification work. 


22. The learned counsel for the 
contractor has referred to certain settled 
principles of law, consistently affirmed by 
the Privy Council and the Supreme Court 
(cf. AIR 1923 PC 66. AIR 1951 SC 9. AIR 
1963 SC 1677 and AIR 1967 SC 1032) and 
has stressed that.a Court, while consider- 
ing an award under Section 30. does not 
sit in appeal over the award itself and 
that it has to approach the Award with a 
desire to support it, as far as possible, 
rather than to destroy it by calling it 
illegal. It is further submitted that the 
award should be set aside only if it in- 
volves not merely an error of law but 
when the error of law is apparent on the 
face of the award. Thus even if the award 
contains an error of law, it will be valid 
unless the error is apparent on its face. 


1976 


While applying these principles of law, it 
cannot be forgotten that each case has to 
be considered on its own merits. The 
terms of the present contract had ‘been 
reduced to writing. Under. Article 299 of 
the Constitution, Government can only 
be bound by contracts that are entered 
into in a particular way and which are 
signed by a proper authority, (See Tha- 
wardas v. Union of India. AIR 1955 SC 
468). It has been further held in the same 
case that a person cannot, by a one-sided 
offer, which is never accepted, particular- 
ly when the parties intend that the con- 
tract should be reduced to writing, say 
that the contract has been concluded or 
varied. ` 


23. The present dispute 
round the terms of the written contract. 
Clause 10-C of the agreement contemplat- 
d that only in the case of a statutory 
ise in the prices, the contractor would 








any other term in the ag 
powered the’ Arbitratér to 
higher rates, The mere fact that with the 
rise in the price of some material, the 
contractor had claimed higher rate, would 
not ipso facto entitled him to the same. 
He had not rescinded the contract at any 
point of time. He does not ask for dama- 
ges for breach of any term of the con- 
tract, but asserts a claim for a higher rate 
on extraneous considerations, This does 
not constitute 4 ground under the con- 
tract and, therefore, the arbitrator 


24. The learned counsel for the 
claimant has tried to rely on Sections 51 
to 55 and 73 and 74 of the Indian Contract 
Act for claiming damages under the com- 
mon law, where there had been perform- 
ance of reciprocal promises. These provi- 
sions relate to breach of contract and 
grant of damages in consequence thereof. 
In the instant case, no breach of contract 
has been imputed, but the contractor has 
tried to get the terms of the existing 
agreement varied on account of rise in 
the prices. Such an enhancement, if 
allowed, would, in effect, amount to a 
new contract. This was not within the 
power or jurisdiction of the Arbitrator, 
to do so. 


25. Damages cannot-be granted by 
way of equity or for loss of profits If 
any terms of the contract was infringed, 
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in that event, the contractor had to quan- 
tify the damages as a result of the breach. 
In the- present case, compensation in the 
shape of higher rate has been allowed- for 
the work which was yet to be executed. 
In doing so, the Arbitrator had exceeded 
his jurisdiction and had thus misconduct- 
ed himself. This is clearly ERRANS on 
the -face of the award. 


26. The other objection of the 
respondent is that the Arbitrator had 
given a declaratory award by allowing an 
increase for the work which has yet to 
be undertaken by the contractor. In ans- 
wer to this objection, the learned counsel 
for the petitioner has referred me to the 
head “Declaratory Awards” occurring at 


page 273 of Russell on Arbitration 
eee Edition). It ia stated there 
that:— 


“The question sometimes arises whe- 
ther an arbitrator has power in an award 
to make a declaration as to the rights of 
the parties, This is a question whose ans- 
wer must depend upon the nature of the 
disputes submitted and the terms of the 
arbitration agreement, Where the submis- 
sion requires the arbitrator to decide a 
dispute as to rights (as distinct from a 
mere money claim) he not only may, but 
must make what is in effect a declaration, 
since the dispute cannot otherwise be 
finally decided. Where there is a mere 
money claim, certain general questions 
may have to be decided by the arbitrator 
before he can decide upon the sum to be 
awarded, and it may be right for his de- 
cision upon the general questions to be 
stated in his award, notwithstanding an 
increased danger that it can bè held bad 
for error on the face of the award, If, 
however, what the parties want is not a 
mere decision of a general question for 
the purpose of a particular dispute, but a 
decision that will be ‘binding in future 
disputes over the same subject-matter, 
then they must submit the general ques- 
tion and not only the particular dispute: 
an arbitrator is not a court, which must 
be, inveigled into deciding the general 
question by wrapping it in particular 
facts. It should be noted also that if a 
particular dispute is submitted, an award 
going merely to the general questions in- 
volved is not a good final award, unless 
the particular case can then be settled by 
mere calculation leaving no scope for dis- 
pute: for if the particular question is sub- 
mitted, it must be decided. The proper 
place for such a decision is an interim 
award.” 
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27. There is no row about: the 
principle enunciated above, but each case 
has to be considered on its own facts. De- 
claratory award can be given but in the 
present case there is'a limited scope for 


allowing an increase over and above the- 


contractual rates. As already stated, 
clause 10-C of the agreement, only envi- 
sages an increase if a fresh law or statu- 
tory rule or order has been introduced. 
There is no demand for increase on the 
basis of any of these counts, So no extra- 
contractual increase could ‘be permitted. 
whatever stressing . circumstances might 
be there, The Arbitrator had thus ex- 
ceeded his jurisdiction and had acted be- 
yond the scope of the agreement, The 
error of law is apparent on the face of the 
award. This part of the award, therefore, 
‘leannot be sustained. 


28. ° Next I advert to claim No. (2). 
Under this, the contractor had claimed a 
payment of Rs. 16,500 towards infructu- 
ous expenditure on establishment which 
was alleged to have been suffered on ac- 
count of stoppage of work, The Arbitra- 
tor had partly allowed this claim by hold- 
ing that it was justified to the extent of 
Rs. 8,000, There is no error apparent on 
the face of the award in respect’ of this 
claim, Moreover, no infirmi has ‘been 
pointed out by the learned counsel for 
` the Delhi Development Authority. This 
part of the award, therefore, has to be 
maintained, i 


29. Out of the two claims allowed 





by the Arbitrator, the first claim is not 


sustainable, whereas the other claim, 
partly allowed, has to be maintained. The 
valid part is easily severable from the 
rest of the award. So that can be made @ 
rule of the Court. ` 


30. For the reason stated above, 
the award of the Arbitrator dated 28th 
October, 1973 suffers from a manifest 
error apparent ex facie so far as Claim 
No, 1 is concerned, but there is no such 
error so far as the remaining part of the 
award is concerned. J accordingly make 
the award a rule of the Court, excepting 
the part which pertains to claim No. 1. 
Parties are, however, left to bear their 
own costs. 

31. Suit No. 507-A of 1978 and 
L A. 1287 of 1974 stand disposed of in the 
above terms, 


Order accordingly, 
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B. C. MISRA, J. 
Partap Singh Bhatia, Appellant v 
Kartar Singh and others, Respondents. 


Second Appeal No. 110 of 1989, 
25-11-1975.* 


(A) Civil P. C., S. 100 — Finding of 
fact by lower Court is binding in second 
appeal. (Para 6) 


(B) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 24 (1), 
(2), (4) and S. 25 — Revision by Chief 
Settlement Officer of his own previous 
order of allotment — If valid, 


The power given to the Chief Settle- 
ment Commissioner under S. 24 (1) in res 
pect of decisions of Subordinate Officers is 
a supervisory power of revision. (Para 7) 


The power of revision under sub-sec= 
tion (2) is not a general power or revision 
or review, as is ordinarily understood, 
but it is a specific power conferred upon 
the Chief Settlement Commissioner hy 
the Legisla be exercised for speci- 
fled purposes of specified grounds, There 
is nothing in this provision to restrict its 
exercise to the cases where the original 
order has been passed by a subordinate 
authority and not by the Chief Settlement 
Commissioner himself. (Para 7} 


The two sub-sections deal with dif 
ferent situations. Sub-section (1) deals 
with the legality or propriety of orders 
of subordinate officers to be corrected by 
the Chief Settlement Commissioner in 
exercise of supervisory power of revision. 
Sub-section (2) deals with the situation 
where a person has, by means of fraud, 
false representation or concealment of 
material facts, obtained compensation of 
lease or allotment. In such cases, the cor- 
rectional power has been vested in tha 
highest officer in the hierarchy. No act of 
fraud or false representation or conceal~ 
ment of material facts will sustain an 
order in favour of the party, who is guilty 
of it and a power to correct it must bein- 
herent in every judicial or quasi-judicial 
authority and such a power is conferred 
to advance the interests of justice, 

f (Para 7) 

Sub-section (4) of Section 24 only ap- 
plies to those orders which are passed by 
the Chief Settlement Commissioner un~ 
der Section 24 (2), (Para 8] 
*(From order of K. 5. Sidhu, Addl, Dist. 

J., Delhi, D/. 8-1-1969.) 
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The Chief Settlement Commissioner 
bas full jurisdiction to cancel the lease or 
allotment if he was satisfied with regard 
to the existence of the grounds. mention- 
ed in the statute. ' (Para 10) 
Cases Referred: Chronological Paras 
AIR 1968 SC 169 = (1967) 3 SCR 736 11 
ATR 1966 SC 1438 = (1966) 3 SCR 214 11 


G. §. Vohra, for Appellant; Rat 
Kishan with Vijay Kishan, for Respon- 
dente. ; 


JUDGMENT :— This second appeal 
under Section 100 of the Code of Civil 
Procedure has been filed by the plaintiff 
and is directed against the judgment and 
decree of the lower appellate court dated 
8th January, 1969, by which the court has 
allowed the appeal and dismissed the 
cross-objections and modifying the de= 
cree of the court of first instance dated 
30th July, 1966, finally dismissed the suit 
of the plaintiff. 


2. The dispute between the par- 
ties relates to allotment of property bear- 
ing No. XV1/5404, Arya Samaj Road, New 
Delhi, the ground floor of which was 
originally in possession of the defendant 
respondent, while the first floor was in 
possession of the plaintiff appellant. The 
respondent’s father owned another pro- 
perty adjoining the one in dispute in 
which the appellant’s father was a tenant. 
The appellant has alleged that on or 
about 22nd January, 1957, an arrange- 
ment had been arrived at between the 
appellant and the respondent to the effect 
that the property in dispute ‘be allotted 
fo the appellant and the respondent had 
taken some consideration for the same. 
The occasion for the arrangement was 
that the value of the property in dispute 
was about Rs. 9,381 and the verified claim 
held by the respondent was higher than 
the claim held by the appellant and so 
under statutory rules framed under the 
Displaced Persons (Compensation and 
Rehabilitation) Act, the respondent had a 
preferential right to obtain conveyance of 
the property which was evacuee property. 
On 5th October, 1956 the Additional Re- 
gional Settlement Commissioner made a 
recommendation that the property in dis- 
pute may be transferred to the appellant. 
Eventually, on 21st February, 1957, the 
Chief Settlement Commissioner (by Ex. 
PW-10/5) accepted the recommendation of 
the Additional Regional Settlement Com- 
missioner and relied upon the alleged 
compromise between the appellant and 
the respondent (Ex. PW-6/1 and Ex. PW- 
6/12). The property was consequently 
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agreed to be transferred to the appellant 
and on 4th June, 1957 an agreement was 
entered into between the appellant and 
the Rehabilitation Authorities, This re- 
sulted in issuance of a notice of allotment 
to the respondent who maintains that till 
then he knew nothing about the proposed 
transfer of the property in dispute to the 
appellant, Faced with this situation, the 
respondent on 7th September, 1957 ap- 
plied to the Chief Settlement Commis- 
sioner (vide Ex, PW-10/12) to recall his 
previous order. Notice of the application 


. was issued to the appellant and eventual- 


ly after hearing the parties the Chief 
Settlement Commissioner by order dated 
2nd January, 1958 (Ex. PW-10/16) recall- 
ed his previous order and cancelled the 
allotment of the property in dispute to 
the appellant and ordered its transfer to 
the respondent. He, however, imposed a 
condition that his order was subject to 
the determination by a civil court with 
regard to genuineness of the documents 
of compromise relied upon by the appel- 
lant. A revision against the said order 
preferred by the appellant ‘before the 
Central Government under Section 33 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 failed and was 
dismissed by order dated 25th March, 
1958. Under the circumstances, the appel- 
lant instituted the suit giving rise to this 
appeal on 3rd April, 1958. In the plaint, 
the appellant before me recited the mate- 
rial facts mentioned above and relied 
upon the documents of compromise (Ex. 
PW-6/1 and Ex. PW-6/12) and claimed 
relief consequent upon the said declara- 
tion, He also claimed that the order of 
the Chief Settlement Commissioner re- 
calling his previous order was void and 
without jurisdiction and so was the order 
of the Central Government refusing to 
interfere, The public authorities did not 
contest the suit and the main contest was 
led on behalf of the respondent before 
me. 


3. At this stage, it may be men- 
tioned that there was one pther person by 
name Kartar Singh, who was in occupa- 
tion of part of the property in dispute. 
He was son of Jeevan Singh and is alleg- 
ed to have surrendered his portion to the 
appellant. I am.mentioning this fact tn 
avoid his confusion with the respondent. 
whose name is also Kartar Singh, but 
whose father’s name is Sher Singh. Kar- 
tar Singh s/o Jeevan Singh is not at all 
material for the purposes of the present 
appeal and no reference would be made 
to him in this Judgment. 
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4. On the pleadings of the par- 
ties, the following issues were framed, 


“1, Whether the jurisdiction of the 
civil court is barred as alleged in the two 
written statements? 


2, Whether the suit is properly valu- 
ed for purposes of court-fee and jurisdic- 
tion? 

3. Whether the suit is maintainable in 
its present form, ie. for declaration 
alone? 


4. Whether the order dated 2-1-1958 
passed by the Chief Settlement Commis- 
sioner, New Delhi is null and void, illegal 
and without jurisdiction as alleged? OPP 

5. Whether the order of the Central 

Government under Section 33 of the Act 
No. 44 of 1954 dated 24/25-3-1958 is ilte- 
gal, void and ineffective? 
[ 6. Whether defendant No. 3 entered 
into an agreement for consideration with 
the plaintiff through documents dated 
22-1-1957 and 23-1-1957 thereby relin~ 
quishing his rights in the suit property 
as alleged? 

7. Whether a valid notice under Sec- 
tion 80, C.P.C. was duly served upon de= 
fendants Nos. 1 and 2? 

8. Relief.” $ 


5. The court of first instance an- 
swered issues 1, 2, 3 and 7 in favour of the 
plaintiff and they were not challenged be~ 
fore the appellate court. The court, how~ 
ever answered issue No, 6 in favour of 
the plaintiff and held the documents in 
dispute to be proved and decreed the suit 
on the basis of the genuineness of the 
said documents, The issues with regard to 
the illegality of the orders of the Chief 
Settlement Commissioner and the Central 
Government covered by issues 4 and 5 
were negatived. The suit was, accordingly 
decreed. Feeling aggrieved, both the par- 
ties moved the lower appellate court; the 
respondent before me against the decree 
and the appellant filed cross-objections 

_to obtain relief on the second ground as 
well, The lower appellate court after con- 
sidering the entire material on record ot 
the case, came to the conclusion that both 
the disputed documents (Exs. PW-6/1 and 
PW-6/12) were fabricated and had not 
been executed by the respondent and so 
they could not be declared to 
be genuine documents and no re- 
lief could be granted to the plaintiff on 
the basis of the aforesaid documents in 
terms of the order of the Chief Settlement 
Commissioner, The lower appellate court, 
while reversing the finding on issue No. 6 
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affirmed the finding of the court of first 
instance on issue No. 4 and repelled the 
contention of the appellant that the order 
of the Chief Settlement Commissioner 
was null and void. As a result, the ap 
peal was allowed and the cross-objections 
were dismissed and the suit of the plain« 
tiff was finally dismissed with costs 
throughout. 


6. Feeling aggrieved, the appel~ 
lant has filed this second appeal and Mr. 
G. S. Vohra, Senior Advocate, has appear- 
ed to support it. Very rightly and fairly, 
Mr. Vohra has not challenged the findings 
of fact recorded by the lower appellate 
court to the effect that the documents in 
dispute (Exs. PW-6/1 and PW-6/12) are 
not genuine and were never executed by 
the respondent. Even otherwise, I do not 
find any legal infirmity in the reasoning 
or conclusion of the lower appellate court 
in deciding issue No, 6 and its finding has 
to be affirmed. 


T. Mr. Vohra has confined his at« 
tack to the jurisdiction of the Chief Set- 
tlement Commissioner to pass the im-<« 
pugned order against the appellant. The 
previous order of allotment of the pro-' 
perty (Ex. PW-10/5) dated 22nd February 
1957 had indeed been passed by the Chief 
Settlement Commissioner: on the recom- 
mendation of the Additional Regional 
Settlement Commissioner (Ex. PW-10/4). 
The same was, however, based on. the 
genuineness of the documents conveying 
the consent of the respondent. It is a mat- 
ter of surprise that the Rehabilitation 
Authorities at that stage did not take the 
trouble to summon the respondent and 
record his statement or otherwise satisfy 
themselves with regard to the correctness 
of the allegations of the appellant that 
the respondent had entered into a com- 
promise with him agreeing to the trans 
fer of the property in dispute to the ap- 
pellant while relinquishing his own pre~ 
ferential right in the same. Be that as it 
may, the authorities had then proceeded 
on the assumption that the said docu- 
ments were genuine, The respondent here- 
in moved an application (Ex. PW-10/12) 
before the Chief Settlement Commis- 
sioner and requested him to recall the 
previous order on the ground, inter alia, 
that the documents were fabricated and 
the basis of the order had fallen to the 
ground and under the rules the respon- 
dent before me was entitled to the allot- 
ment, This application succeeded before 
the Chief Settlement Commissioner, In 


passing the impugned order, the Chief 
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Settlement Commissioner purported to 
exercise powers under Section 24 of the 
Act, It reads as follows: 


"24. Power of revision of the Chief 
Settlement Commissioner:— (1) The Chief 
Settlement Commissioner may at any 
time call for the record of any proceeding 
under this Act in which a Settlement Offi- 
cer, an Assistant Settlement Officer, an 
Assistant Settlement Commissioner, an 
Additional Settlement Commissioner, a 
managing officer or a managing corpora- 
tion has passed an order for the purpose 
of satisfying himself as to the legality or 
propriety of any such order and may pass 
such order in relation thereto as he thinks 
fit. 


(2) Without prejudice to the generality 
of the foregoing power under sub-section 
(1), if the Chief Settlement Commissioner 
is satisfied that any order for payment of 
compensation to a displaced person or any 
lease or allotment granted to such a per- 
son has been obtained by him 
by means of fraud, false representation 
or concealment of any material fact, then 
notwithstanding anything contained in 
this Act, the Chief Settlement Commis- 
sioner may pass an order directing that 
no compensation shall be paid to such a 
person or reducing the amount of com- 
pensation to be paid to him, or as the case 
may be, cancelling the lease or allotment 
granted to him; and if it is found that a 
displaced person has been paid compen- 
sation which is not payable to him, or 
which is in excess of the amount payable 
to him, such amount or excess, es the 
case may be, may on a certificate issued 


by the Chief Settlement Commissioner,. 


be recovered in the same manner as an 
arrear of land revenue. 


(3) No order which prejudicially af- 
fects any person shall be passed under 
this section without giving him a reason- 
able opportunity of being heard, 


(4) Any person aggrieved by any order 
made under sub-section (2) may, within 
thirty days of the date of the order, make 
an application for the revision of the order 
in such form and manner as may be pres- 
cribed to the Central Government and 
the Central Government may pass such 
order thereon as it thinks fit.” 


A perusal of the aforesaid provision shows 
that sub-section (1) deals with the power 
of revision that the Chief Settlement 
Commissioner may exercise in respect of 
any matter which has been decided by his 
subordinate officers, This is a supervisory 
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power of revision. Sub-section (2), how- 
ever, lays down that without prejudice to 
the generality of sub-section (1) the Chief 
Settlement Commissioner can pass speci- 
fied orders subject to the conditions men- 
tioned therein, for instance, upon obtain- 
ing an order by fraud or false represen- 
tation or concealment of any material 
fact. Sub-section (2) deals with only three 
matters, namely, compensation, lease and 
allotment, and the Chief Settlement Com- 
missioner is authorised to order non-pay- 
ment or reduction of compensation or re- 
covery of the excess compensation and to 
cancel the lease or allotment, This does 
not appear to be a general power or re- 
vision or review, as is ordinarily under- 
stood, but it is a specific power conferred 
upon the Chief Settlement Commissioner 
by the legislature to be exercised for spe- 
cifled purposes on specified grounds. The 
exercise of this power may involve re- 
call of any previous order or action of 
the Chief Settlement Commissioner him- 
self or any authority subordinate to him, 
but this power has to be exercised only 
on the grounds and for the purposes spe- 
cified in the statute. There is nothing in 
this provision to restrict its exercise to 
the cases where the original order has 
‘been passed ‘by a subordinate authority 
and not by the Chief Settlement Com- 
missioner himself. To correct the errors of 
subordinate authorities, sub-section (1), 
which is of wider import, would suffici- 
ently cover the grounds and in that case 
sub-section (2) would be redundant, But, 
in my opinion, the two sub-sections deal 
with different situations. Sub-section (1) 
deals with the legality or propriety of 
orders of subordinate officers to be cor- 
rected by the Chief Settlement Commis- 
sioner in exercise of supervisory power 
of revision. Sub-section (2) deals with the 
situation where a person has, by means of 
fraud, false representation or conceal- 
ment of material facts, obtained compen- 
sation or lease or allotment,.In such cases, 
the correctional power has been vested 
in the highest officer in the heirarchy, No 
act of fraud or false representation or 
eoncealment of material facts will sustain 
an order in favour of the party, who is 
guilty of it and a power to correct it must 
be inherent in every judicial or quasi- 
judicial authority and such a power is 
conferred to advance interests of justice. 
In the provision under consideration, the 
power has been specifically conferred on 
the Chief Settlement Commissioner and 
it can be exercised by him in respect of 
all orders including the orders passed by 
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<- him or orders of subordinate authorities, 
which had been approved by him and no 
illegality attaches to exercise of this 
specific power even if it involves recall, 
revision or review of the previous order 
of the Chief Settlement Commissioner. 


8. To support his contention Mr. 
Vohra has referred to sub-section (4) and 
Section 25 of the Act. Sub-section (4) 
provides that any person aggrieved by any 
order made under sub-section (2) may 
within thirty days of the date of the 
order, make an application for the revi- 
gion of the Order......sccceevee to the Central 
Government and the Central Government 
may pass such order thereon as it thinks 
fit. This provision does not lend any sup- 
port to the submission of Mr. Vohra. 
Orders passed under sub-section (1) are 
not made subject to, revision by sub-sec- 
tion (4) but the orderg passed under sub- 
section (2) have specifically been made 
subject to revision under sub-section (4) 
to the Central Government. This would 
also show that the order under sub-sec- 
tion (2) must be passed by the Chief Set- 
tlement Commissioner and not by any 
subordinate officers in respect of which 
the power of appeal or revision would 
ordinarily lie with the Chief Settlement 
Commissioner. A reference may also be 
made to Section 33 of the Act, where the 
Central Government retains the residuary 
powers of revision. This would apply to 
all cases, but sub-section (4) of Section 24 
only applies to those orders which are 
passed by the Chief Settlement Commis- 
sioner under Section 24 (2), 


9. Mr. Vohra has next referred to 
Section 25 of the Act. This provides that 
any person aggrieved by an order of the 
Settlement Officer under Section 5 from 
which no appeal is.allowed under Sec- 
tion 22, may make an application to the 
Settlement Officer for review of his order 
and the decision of the Settlement Off- 
cer on such application shall, subject to 
the provisions of Section 24 and Sec. 33, 
be final. Sub-section (2) of Section 25 
makes a provision for correction of cleri- 
cal or arithmetical mistakes in any order 
passed by an officer or authority under 
this Act or errors arising thereto from 
any accidental slip or omission. Mr. Vohra 
contends that the power of review is not 
inherent in any authority and must be 
expressly conferred by the statute and 
Section 25 confers such a power circum- 
scribed by the conditions mentioned in the 
provision, consequently, no power of re- 


view can be read in exercise of powers 
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as sub-section (2) of Section 24 of the 
ct. 


10. The argument is without any 
force. Section 25 deals with the power of 
review by the Settlement Officer, who is 
a Subordinate Officer and this is subject to 
revision under Section 24 by the Chief 
Settlement Commissioner as well as under 
Section 33 by the Central Government. 
The object of the Legislature is that in 
minor matters -the Settlement Officer 
May, in those cases where no appeal is 
provided, review subject to the revision 
of the higher authorities. So far as the 
Chief Settlement Commissioner is con- 
cerned, the powers are conferred by 
Chapter IV of the Act. Sections 22 and 23 
of the Act make provision for appeals to 
the Chief Settlement Commissioner in the 
circumstances mentioned in the statute. 
Section 24 provides for revision of the 
orders passed by the subordinate authori- 
ties. It would be inconceivable to think 
that the Settlement Commissioner should 
have a power to review, but the Chief 
Settlement Commissioner should not have 
the power to recall his order while the 
same had been obtained by fraud etc. The 
Legislature in its wisdom, and if I can 
say with respect, very properly confer- 
red upon the Chief Settlement Commis- 
sioner a power to cancel the lease.or al- 
lotment and pass other appropriate order 
referred to in sub-section (2) where they 
had been obtained on the grounds men- 
tioned in the statute, on which such an 
order could legally be not sustained. This 
power is.an express power conferred upon 
the Chief Settlement Commissioner and 
it applies to orders passed by him as well. 
It is common knowledge that in a large 
number of cases where the subordinate 
authorities act, they obtain the approval- 
of the Chief Settlement Commissioner 
also on the file concerned and if the Chief 
Settlement Commissioner did not have the 
power to cancel the lease or allotment 
great injustice would be perpetuated. I, 
therefore, hold that the Chief Settlement 
Commissioner had full jurisdiction to can- 
cel the lease or allotment if he was satis- 
fied with regard to the existence of the 
grounds mentioned in the statute and also 
hold that the order of the Chief Settle- 
ment Commissioner was legal and within 
his jurisdiction. 


11. Mr. Vohra has next taken me 
through the order and submitted that the 
Chief Settlement Commissioner had him- 
self believed in the genuineness of one 
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of the documents, viz, Ex. P. W. 6/1, but 
he had entertained doubts with regard to 


the correctness of Ex. P. W. 6/12. This 
is certainly a matter of surprise to me 
that the Chief Settlement Commissioner 
instead of finally deciding the matter him- 
self which he was competent to do should 
direct the parties to move the Civil Court 
to determine the genuineness of the said 
documents. The suit to. challenge the 
findings or order of these authorities 
would be barred by Section 27. of the Act. 
The ratio of the Supreme Court where it 
construed Section 46 of the Administra- 
tion of Evacuee Property Act would 
equally well apply. See Ram Gopal Reddy 
y. Additional Custodian Evacuee Property, 
Hyderabad, AIR 1966 SC 1438 and Custo- 
dian, Evacuee Property, Punjab v. Jafran 
Begum, AIR 1968 SC 169. However, no 
objection whatsoever has been taken to 
the jurisdiction of the Civil Court to try 
the suit and both the parties have pro- 
ceeded on the assumption that the Court 
has jurisdiction to try and they were act- 
ing in pursuance of the order of the Chief 
Settlement Commissioner in trying to 
establish their respective contentions in 
respect of the documents in dispute. By 
the impugned order, the Chief Settlement 
Commissioner allowed the parties to agi- 
tate their claim in respect of both the 
documents and had directed the allotment 
of the property in accordance with the 
decision of the Civil Court. Now the 
lower appellate Court has found both the 
documents to be fabricated and as such 
the order of the Chief Settlement Com- 
missioner ordering transfer of the pro- 
perty to the respondent, therefore, comes 
into operation with its full vigour and it 
is hoped it will rest the controversy be- 
tween the parties. Had the order of the 
Chief Settlement Commissioner not been 
passed under the Act then different con- 
siderations would have arisen. But, I 
have found that he had jurisdiction to 
pass the impugned order and no legality 
is attached to the same. As a result, the 
contention of the learned counsel fails. 


12. Consequently, the appeal is 
dismissed and the decree of the lower ap- 
pellate Court is affirmed. The appellant 
Mia pay costs of this appeal. 


Appeal dismissed. 


seid 


A. 5. E. Trust v. Director, 


Education, Delhi Admn. Delhi 207 


AIR 1976 DELHI 207 


V. S. DESHPANDE AND 
PRITAM SINGH SAFEER, JJ. 
` Arya Samaj Education Trust, Delhi, 
and others, Petitioners v. The Director of 
Education, Delhi Administration, , ‘Delhi 
and -others, Respondents. 
Civil Writ Petn. No. 334 of 1974, D/- 
17-11-1975, 
(A) Constitution of India, Art. 30 (1) 
— Word “minority” — Connotation of — 
It does not apply to class or section of 
Hindus. ` 
_ The word “minorities” in Art. 30 (1) 
connotes only those religious minorities 
which had claimed political rights sepa- 
rate from those of the Hindus prior to the 
constitution such as the Muslims and 
Sikhs and though the Christians did not 
claim separate rights they were neverthe- 
less a distinct minority based on a reli- 
gion which at no stage was regarded as a 
part of Hinduism and because of the poli- 
tical origin of the sénse in which the 
word “minority” was used in India the 
word “minority” in Article 30 (1) cannot 
apply to a class or a section of the Hin- 
dus. ATR 1967 SC 986 and AIR 1969 SC 
513 and AIR 1970 SC 259 and AIR 1975 
SC 420, Rel. on. (Paras 2, 8) 
(B) Constitution of India, Art. 30 (1) 
= Words “based on religion” — Meaning 
or, 
` The words “based on religion” in 
Article 30 (1) mean that the only or prin- 
cipal basis of a minority must be their 
adherence to one of the many religions 
and not a sect or a part of the religion 
and that the other features of the mino- 
rity are subordinate to the main feature 


namely its separateness because of its 
religion. (Para 10) 
(C) Constitution of India, pti 30 (1) 


— Word “religion” — Meaning of. 
The meaning of the word “religion” 
in Article 30 (1) is confined to the wèl- 
defined religions of India such as Hin- 
duism, Islam, Sikhism, Christianity, Jai- 
nism etc. AIR 1953 Nag 70, Expl; AIR 
1971 SC 1737, Dist. 
(Paras 14, 19, 20, 21, 22) 
(D) Constitution of India, Art. 30 (1) 
»— Arya Samaj is part of Hinduism and 
not separate religion. AIR 1963 Pat 54, 
Dissented from, 


' The Arya Samaj is a reformed sect 
of Hinduism which has revolutionised the 
Hindu way of thinking and it is a part of 
Hinduism and not a separate religion for 
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purposes of Article 30 (1) in the Union 
territory of Delhi. AIR 1971 SC 1731 and 
AIR 1971 SC 1737 and AIR 1966 SC 1119, 
Rel. on; AIR 1958 Pat 359 and AIR 1962 
Pat 101 (FB), Dist.; AIR 1963 Pat 54, Dis- 
sented from. (Para 30) 


(E) Constitution of India, Art. 30 (1) 
— Jains and Sikhs are minority based on 
religion within Article 30 (1). 


The Jains and the Sikhs have a reli- 
gion separate from Hindus and therefore 
the Jains and Sikhs are a minority based 
on religion for purposes of Article 30 (1) 
in the Union territory of Delhi. AIR 1931 
Lah 161 and AIR 1936 PC 93 and AIR 
1975 SC 1069, Rel. on. 

(Paras 31, 32, 33, 34) 

(F) Constitution of India, Arts. 26 and 


30 (1) — Arya Samaj though not separate. 


religion is religious denomination within 
Article 26. 

Though the Arya Samaj is a part of 
Hinduism and not a separate religion 
it is nonetheless a religious denomination 
and as such has a right to establish and 
maintain institutions for religious and 
charitable purposes. AIR 1963 SC 541 and 
AIR 1971 SC 1737, Expl. (Para 34) 
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S. N. Marwaha Sr. Advocate with 
Naunil Lal, Kailash Vasdev and Miss 
Lalita Kohli, for Petitioners; B. N. Lokur 
Sr. Advocate with B. Dutta (for Nos. 1 
and 3) and. Madan Bhatia with Maheshwar 
Dayal (for No. 4), for Respondents. 

DESHPANDE, J.:— Who are the 
“minorities based on religion” under Arti- 
cle 30 (1) of the Constitution qualitative- 

ly and not merely numerically? To con- 


A.LR. 


sider this question, not covered by au- 
thority, it is useful to read Article 30 (1) 
which is as follows :— 


“All minorities. whether based on 
religion or language, shall Have the right 
to establish and administer educational 
institutions of their choice.” 

2. The Arya Samaj in this and in 
Civil Writ No. 1110 of 1974 on the one 
hand and the Jains in Civil Writ 96-of 
1975 and the Sikhs in Civil Writ 660 of 
1974 on the other hand have claimed to 
be “minorities based on religion” within 
the meaning of Article 30(1). If the 
claim is proved, they would have the 
right to establish and administer educa- 
tional institutions of their choice. They 
contend that certain provisions of the 
Delhi School Education Act, 1973 and the 
Rules framed thereunder as also of cer- 
tain circulars -issued and administrative 
acts done in pursuance of them are in- 
valid to the extent of their repugnancy to 
the fundamental rights guaranteed by 
Article 30 (1). The Union of India, the 
Delhi Administration and the Directorate 
of Education, Delhi, on the one hand, and 
certain teachers employed in some of the 
schools of the petitioners on the other 
hand resist these writ petitions. The pre- 
liminary ground raised by the respondents 
is that the petitioners are not “minorities 
based on religion” and are not, therefore, 
entitled to the protection of Article 30 (1). 
Arguments on this preliminary issue alone 
joined between the parties have been 
heard. The common stand of the respon- 
dents against the Arya Samaj, the Jains 
and the Sikhs is that they are all parts 
of Hindu religion. As the Hindus form 
the majority in the Union ‘Territory of 
Delhi, none of the petitioners can be call- 
ed to be a “minority based on religion” 
in Delhi. Before considering the indivi- 
dual contentions of the petitioners, the 
meaning of the expression “minorities 
based on religion” may be considered. To 
attract these words three elements are 
necessary, namely, (1) existence of a mi- 
nority, (2) it being based on religion, and 
(3) the basis being “religion” in the sense 
in which the word is used in Art. 30 (1). 
Meaning of “Minority” in Article 30 (I). 


3. Originally the draft of the 
Fundamental Rights was submitted along 
with the Report of the Sub-Committee on 
Fundamental Rights on 16th April 1947 to 
the Constituent Assembly. It did not con- 
tain any provision corresponding to Arti- 
cle 30 (1). (B. Shiva Rao: II, The Fram- 
ing of India’s Constitution, 169 to 176), 
K, M. Munshi, however, submitted a letter 
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Court of the. Sadar Munsiff, : ‘Gauhati 
against the defendants-appellants and two 
others for ejectment of the defendants~ 
appellants with the following prayer: 

“(a) that the Court be pleased to pass 
a decree for ejectment and eviction of the 
defendants Nos. 1 to 3 from the D Sche- 
dule houses and for recovery of khas and 


vacant possession of the same bv remov~ 


ing the defendants Nos. 1 to 3 and their 
properties, their families and their ser- 
vants and employees and their moveables. 

(b) that the claim for arrears of rent 


and compensation amounting to 1,200/- be- 


decreed against the defendant No. 1 with 
future interest at the rate of Rs. 6/- per 
cent. per annum on the decretal amounts 
including the costs of the suit from the 
cate of institution of the suit till realisa- 


a that the costs of the suit be de- 
creed against the defendant No. 1 and that 
if any of the defendants Nos. 2 to 5 con- 
test the claim of the plaintiffs, they are 
to be made principal defendants and costs 
of the suit be decreed against them: and: 

(d) that other reliefs to which the 
plaintiffs may be legally entitled be also 
decreed.” 


3. The case of the plaintiffs brief- ` 


ly is that pro Eru defendant No, 4 Go- 
bindalal Saha and one Makhanlal Dħar 
were joint owners of.the properties des- 
cribed in Schedule ‘A’ to the plaint. They 
amicably partitioned the properties and 
P’ Schedule land remained in possession 
of pro forma defendant No. 4 and ‘C’ Sche- 
ule land remained in possession of Ma- 
khanlal Dhar, The ‘B’ Schedule proper- 
tles were sold to the plaintiffs by pro forma 
defendant No. 4 by a registered sale deed 
dated 13-3-1963 and possession thereof was 
made over to the plaintiffs. Defendant 
No, 1 Rajballav Pal was a tenant under 
pro forma defendant No. 4 with respect to 
some houses on ‘B’ Schedule land. De- 
fendant No. 1 became the tenant of the 
plaintiffs by operation of law after the 
said purchase in respect of the houses des- 
cribed in the Schedule ‘D’ to the plaint. 
Thus the defendant No. 1 is a monthly 
tenant under the plaintiffs at a monthly 
rental of Rs, 30/- according to the Kasih 
Calendar month, Defendant No. has 
been in possession of the ‘D’ Schedule 
houses as a tenant-at-will and he having 
Aerated in payment of rent for the same 
has become Hable to eviction, - Accord- 
ingly the plaintiffs served a notice of 
ejectment on the defendant No. 1 through 


their advocate terminating the tenancy by . 


the end of 30th June, 1965. The defen- 
dant No. 1 did not vacate in compliance 
with the ejectment notice and hence the 
plaintiff brought the suit for ejectment 
and recovery of arrear rent and compen- 
sation. 

4, Defendants Nos, 1 to 3 put in a 
joint written statement wherein they de- 
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nied the allegations made in the plaint. 
They contended, inter alia, that they were 
never tenants-at-will in respect of - the 
two dwelling houses and the attached 
Chali and the cook-shed of Holding No, 28, 
Ward No, 10 of the Gauhati Municipality 
at Lokhra Road, Rehabari, Gauhati; that 
they never paid any monthly rent of 
Rs, 30/- either to Gobindalal Saha or to 
anybody else. that Gobindalal Saha was 
never the owner of these two houses and 
the attached Chali and the cook-shed; that 
the sale of the two houses and the at- 
tached Chali and the cook-shed in occu- 
pation of the defendants to the plaintiffs, 
if there was any, was illegal. invalid and 
void: and that Gobindalal Saha has no 
right, title and interest to transfer the 
properties described in Schedule ‘D’ to the 
plaint. In substance, the defendants de- 


nied the tenancy claimed by the plaintiffs 


and they categorically stated that they 
never held the suit houses as tenants 
under Gobindalal Saha or under anybody 
else including the plaintiffs. They. inter 
alia, challenged the sale, if any. of the 
suit properties by Gobindalal Saha to the 
plaintiffs. Some other facts were alleged 
ra regard to title over the suit proper- 


5. On the pleadings of the parties 
the following ‘issues were framed: 
(1) Whether there is cause of ‘action 
for this suit? 

(2) Whether the suit is maintainable 
in present form and manner ? 

(3) Whether the suit is bad for non- 


Joinder and misjoinder of parties ? 


: (4) Whether the suit is barred by li- 
mitation ? . 

- (5) Whether there is improper valua- 
= of the suit and want of prober Court- 

ee? 

(6) Whether there is proper, valid a 
the 
defendants and whether the defendants 
Nos. 2 and 3 are entitled to service of 
notice of ejectment ? 

- (7) Whether the defendant No. 1 was 
a tenant.under Gobindalal Saha pro forma 
defendant No, 4. over the houses in suit? 

(8) Whether the defendant No. 1 is 
liable for the arrears of rent claimed and 
whether he is liable to be evicted along 
with his brothers from the suit houses ? 

(9) Whether the defendants Nos. 1 to 
3 are protected from eviction under the 


‘provisions of the Assam Urban Areas Rent 


Control Act and of the Assam Non-Agri- 
cultural Urban Areas Tenancy Act? 

(10) Whether the defendants Nos. 1 
to 3 are purchasers and owners of the 
suit houses and whether they have any 
leasehold right over the. lands under the 
suit houses in occupation of the defendant 
No. 1 along with his brother ? 

(11) Whether the plaintiffs are entitl- 
ed to decree for eviction of the defendants 
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? 

(12) Whether the defendants are en- 
titled to compensation under Section 35 
(a) of the Civil Procedure Code and if so 
to what amount? 

(13) To what relief the parties are en- 
titled ? 

. 6. Six witnesses were examined 
on behalf of the plaintiffs and-the defen- 
dants also examined six D., W’s. 

7. The learned Munsiff first took up 
Issue No, 7 for consideration. which is as 
under: 

‘Whether the defendant No. 1 was a 


tenant under Gobindalal Saha pro forma ` 
defendant No. 4 over the houses in suit ?” 


Considering, the materials on record, the 
learned Munsiff found that the plaintiffs 
failed to establish that the defendants 
were tenants under Gobindalal Saha, pro 
forma defendant No. 4, through whom the 
pleintiffs claimed that the defendants were 
tenants under them, 

8. The learned Munsiff then took 
up -Issue No. 8, which is as under: 

‘Whether the defendant No, 1 is 

liable for the arrears of rent claimed and 
_ whether he is liable to be evicted along 
with his brothers from the suit houses?” 
On consideration of the materials on re- 
cord the learned Munsiff found that the 
plaintiffs failed to prove their case and 
apes No, 8 was also decided against the 
Dp 

9. ` Thereafter the other issues were 
taken up and ultimately 
Muns the plaintiffs’ suit, 
leaving open the Issues Nos. 9 and 10, 
which are as as follows: 

“(9) Whether the defendants Nos. 1 
to 3 are protected from eviction under the 
provisions of the Assam Urban Areas Rent 
Control Act and of the Assam Non-Agri- 
cultura] Urban Areas Tenanev Act? 

(10) Whether the defendants Nos. 1 
to 3 are purchasers and owners of the suit 
houses and whether they have any lease- 
hold right over the lands under the suit 
houses in occupation of the defendant No. 
J along with his brothers ?” 

10. The plaintiffs preferred an 
appeal before the learned Assistant Dist- 
rict Judge No, 2, Gauhati, The le 

- District Judge set out the points for de- 
termination in the appeal before him as 
follows: 

“(1) Whether the defendant No, 1 was 
a tenant under the pro forma defendant 
No. 4 Gobindalal Saha in respect of the 
suit houses ? 

(2) Whether the defendant No. 1 was 
a tenant of the plaintiffs by operation of 

w? 

(3) Whether the defendants were lia- 
ble to be ejected as prayed for ?” 

11. On a careful consideration of 

the evidence, both oral aeg documentary, 
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adduced by both the parties, the learned 
Assistant District Judge found that the 
plaintiffs failed to prove that the defen- 
dant No. 1 was a tenant under Gobindalal 
Shah and he further observed as follows: 


“Except the mention of the defendant 
No. 1 to be a tenant under the said Go- 
bindalal in Exts. 2 and 3, there is no other 
evidence on record in that regard, The 
above recital in the deeds Exts, 2 and 3 
are not surely sufficient to come to a con- 
clusion in favour of the plaintiffs when 
the defendants were not parties to those 
deeds, Hence, I am unable to accept in 
absence of any - satisfactory evidence on 
record that the defendant No. 1 was a 
tenant under Gobindalal, Thus. the mere 
fact of transfer of the suit premises by 
the said Gobindalal in favour of the plain- 
tiffs stating the defendant No. 1 to be a 
tenant is not enough to hold that he was 
also a tenant under the plaintiffs by ope- 
ration of law.” 


12. The learned Assistant District 
Judge also in his judgment considered the 
question whether title could be gone into 
in a suit for ejectment under the circum- 
stances of the present case and, he observ~ 
ed that the present case is a suit for eject- 


ment of the defendants on the 
allegations that the defendant No. 
1 was a tenant under obinda- 
lal Saha from whom the plaintiffs 


purchased the suit houses and the lands 
and that the defendant No. 1 was a tenant 
under the plaintifis by operation of law 
under Section 109 of the Transfer of Pro- 
perty Act. and that the suit was not defi- 
nitely based on title and under those cir= 


`~ cumstances the learned Assistant District - 
- Judge says that he could not go into the 


title of the plaintiffs in the instant case. 
Having thugs held the learned Assistant 
District Judge dismissed the plaintiffs’ ap- 


13. Against the judgment and de~ 
cree of the learned Assistant District 
Judge, a second appeal was filed before 
the High Court and that was disposed of 
by the learned single Judge who by his 
judgment and order dated 1-6-1973 set 
aside the decree of the learned Assistant 
Dist. Judge and remanded the appeal to 
the Assistant District Judge for disposal of 
the same on the basis of the plaintiffs’ 
title upon the evidence already on record 


- and to decide the other issues framed. in 


the suit including those which were left 
undecided by the learned Mumsiff as re- 


. dundant in a suit for ejectment. Hence 


this Letters Patent Appeal. 

14, The point that arises for con- 
sideration is whetHer in a suit for eject- 
ment simpliciter where the plaintiff claim- 
ed for ejectment of the defendant as a 
tenant without any prayer for declaration 
of his title in respect of the suit proper- 


ties from which ejectment of the defen- 
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dant is prayed for, the plaintiff having 
failed to establish the alleged tenancy the 
Court is required to enter into- the ques- 
tion of title of the plaintiff for the pur- 
pose of ejectment of the defendant. 


15. In the instant case the plain- 
tiffs’ suit is an ejectment suit simpliciter. 
The plaintiffs claimed that the defendant 
No. 1 was a tenant under pro forma defen- 
dant No. 4 from whom the plaintiffs pur- 
ehased the suit properties and, therefore, 
the defendant No.1 became a tenant 
under the plaintifis by operation of law. 
In the ejectment suit the plaintiffs only 
prayed for a decree for ejectment and 
eviction of the defendants 1 to 3 from 


the 'D’ Schedule houses and for recovery. 


of khas and vacant possession and also ar- 
rear of rent and compensation. We have 
quoted hereinabove the prayers made in 
the plaint. It is not the case of the plain- 
tiffs that their title to the suit proper- 
ties should be declared or investigated in 
the case. 

16. As many as 13 issues were 
framed. on the pleadings of the parties but 
there is an issue as to the title of the plain- 
tiffs with respect to the suit properties. 
Issues Nos. 9 and 10, which relate to the 
defendants’ right to-stay on the suit pro- 
perties, may for consideration only 
if the tenancy is proved. Issue No. 11 
does not at all relate to the plaintiffs’ title 
to the suit properties. In their written 
statement the defendants 1 to 3 have cate- 
forically denied any tenancy either under 
pro forma defendent No. 4 Gobindlal Saha 
or under anybody else including the pre- 
sent plaintiffs. So. when the. pleadings 
were before the Court, the plaintiffs’ defi- 
nite casa was that the defendant No. 1 


was a tenant under them by operation of - 


‘faw and the defendants’ case was that de- 
fendant No, 1 was never a tenant either 
under the vendor of the plaintiffs or under 
anybody else including the plaintiffs, Hav- 
Ing thus denied, the defendants averred 
that Gobindalal Saha himself had ne right, 
title and interest to transfer the proper- 
ties des ed in ‘D’ Schedule to the plaint 
from which the plaintiffs prayed for evic- 
tion of the defendants in the suit. The 
defendants also Taid: claim to have pur- 
chased the suit houses in occupation of 
defendant. No, 1 along with his brother. 
On the face of such pleadings on the part 
of the defendants, the plaintiffs remained 
content in keeping the suit as an eject- 
ment suit simpliciter and did not’ consi- 
der it necessary to convert it into a suit 
for declaration of title as well, and no 
issue with respect to the title of the plain- 
tiffs was framed. Both the parties then 
adduced evidence end the learned trial 
court taking it to be an ejectment suit 
simpliciter, considered Issue No. 7 and the 


materials on record and found that the . 


plaintiffs failed to prove that the defen- 
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dant No. 1 was a tenant under Gobindalal 
Saha, pro forma defendant No. 4, in res- 
pect of the two houses in suit and that 
being so even if there was any purchase 
by the plaintiffs of the suit properties 
from the pro forma defendant No. 4, the 
plaintiffs were not entitled to an eject- 
ment decree against the defendants Nos. 

1 to 3, and mainly on that basis the plain- 
tiffs’ ejectment suit was dismissed by the 
learned Trial Court, The learned Assis- 
tant District Judge also dismissed the 
plaintiffs’ appeal, upholding the decree of 
the learned trial Court, 


' 47. The learned single Judge has 
mainly relied on the decisions in the cases 
of Balmakund v. Dalu. (1903) ILR 25 All 
498 (FB); Abdul Ghani v, Mt. Babni, 
(1903) ILR 25 All 256 (FB) and Bhagwati 
Prasad v, Chandramaul, (AIR 1966 SC 
735) and has set aside the decree of the 
learned Assistant District Judge and re- 
manded the appeal to the learned Assis- 
tant District Judge for disposal of the 
same on the basis of the plaintiffs’ title 
upon the evidence already on record and 
also to decide all the other issues which 
had been left undecided by the -learned 
Munsiff as redundant in a suit for eject- 
ment, as these would be very much 
material if the suit is to be disposed of on 
the basis of title. In other words, the 
learned single Judge ‘has, converted the 
ejectment suit simpliciter as brought by 
the plaintiffs who have not chosen to con- 


` vert it Into a title suit even though there 


was complete.and clear denial of the 
tenancy, into a title suit and for ejectment 
on the basis of title, 


18. As observed hereinabove. in 
the instant case we do not find any dis- 
cussion of evidence on ae of the plain- 
tiffs or of the parties in the judgment of 
the learned Munsiff and it is not known 
whether the parties took particular care to 
adduce evidence regarding their respective 
title, because for all purposes the suit was 
taken to be an ejectment suit simpli- 
citer, 

19. In Balmukund's case (supra) 
the defendant denied the tenancy and 
claimed proprietorial right by adverse 
possession. The learned Munsiff though 


framed only one issue, namely, whether 


the defendant had rented from the plain- 
tiff a part of the cattle-shed, in question, 
allowed both the parties to adduce evi- 
dence on title and on consideration of the 
evidence so recorded came to the conclu- 
sion that although the plaintiff had failed 
to prove the lease of part of the cattle- 
shed to the defendant, there probably had 
been a lease of some sort, and in any case 
the cattle-shed belonged to the plaintiff 
and he was entitled to eject the defendant 
therefrom and the learned Munsiff ac- 
cordingly decreed the plaintiffs claim for 
ejectment, but not for rent, This judg- 
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ment and decree of the Munsiff was set 
aside by the Subordinate Judge and on 


appeal from the decree of the Subordi-- 


nate Judge, the Division Bench of the 
High Court was divided in opinion and 
therefore, the decree of the Subordinate 
Judge stood and from that decree Letters 
Patent appeal was heard by the Full 
Bench which reversed the decision of the 
Subordinate Judge and directed the Sub- 
ordinate Judge to try the issue as to who 
was the owner of the. cattle-shed, the 
- subject-matter of the suit, upon the evi- 
dence which is already on the record and 
. return his finding thereon to the High 
court, 


In Balrnukund’s case (1903) ILR 25 
; All 498 (FB) (supra) it was held— 


“Even though the plaintiff had failed 
to make out his case as to the letting. he 
nevertheless should get a decree on his 
title unless the defendant could show a 
better one, The fact’ that no distinct 
issue as to the plaintiff’s title had been 
framed could not be construed to the pre- 
judice of the plaintiff inasmuch as the 
issue had in fact been tried, and-it could 
not be said that the defendant had been 
fn any way taken by surprise.” 


In that case the evidence as to title was 
adduced on both sides and the Munsiff 
came to the conclusion that although the 
plaintiff had faìled to prove the lease of 
‘part of the cattle-shed to the defendant, 
there probably had. been a lease of some 
sort, and in any case the cattle-shed be- 
longed to the plaintiff and he was entitl- 
ed to eject the defendant therefrom, Thus 
the issue regarding the ownership of the 
cattle-shed in question was gone into and 
decided by the learned Munsiff on the 
evidence adduced by both the parties. 
The decision in Balmukund’s case (supra) 
mainly centred round this finding of fact 
by the learned Munsiff on consideration 
of the evidence adduced by both the par- 
ties: In the instant case, as we have al- 
ready observed, no evidence as to the 
title of the plaintiffs with respect to the 
suit houses has been considered by the 
learned Munsiff nor does it appear from 
the judgment that the parties ‘adduced 
evidence as to their respective title. So, 
Balmukund’s case is clearly distinguish- 
.@ble on facts. 

- 20. In Abdul. Ghani’s case (1903) 
ILR 25 All 256 (FB) (supra) it is found 
that on the pleadings of the parties issues 
were framed and one of the issues was 
‘whether the plaintiff was the owner of 
the house in dispute and whether the de- 
fendant had been in adverse possession 
for more than twelve years’. Certainly 
both parties were entitled to adduce evi- 
dence on this issue and they did adduce 
evidence with respect to this issue which 
related to the plaintiff's ownership of the 
house in dispute, That being so, this case 
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is also clearly distinguishable on the facts 
from the case before us, 

21. ° The learned single Judge has 
observed that Balmukund’s case has re- 
ceived approval of the Supreme Court in 
Bhagwati Prasad v, Chandramaul, (AIR 
1966 SC 735). But one patent thing that 
has to be pointed out is that in the case 
before the Supreme Court (Bhagwati Pra- 
sad’s case) the defendant admitted that 
the land over which the house stood be- 
longed to the plaintiff. But he. pleaded 
that he was to remain in possession of the 
house until the amount spent by him on 
the construction was repaid to him by the 
plaintiff, The plaintiff led evidence about 
the tenancy set up by him and the defen- 
dant led evidence about the agreement on 
which he relied. Both the pleas were 
clear and specific and the common basis. 
of both the pleas was that the plaintiff 
was the owner and the defendant was in 
possession by his permission.. In such a 
case the relationship between the parties 
would be either that of a landlord and 
tenant, or that of an owner of property 


‘and a person put into possession of it by 


the owner’s licence, No other alterna- 
tive was logically or legitimately possible 
and ‘on that basis the Supreme Court de- 
cided that case. oF 

The following observations of the 
Supreme Court may be quoted: 

“There can be no doubt that if a party 
asks for a relief on a clear and specific 
ground. and in the issues or at the trial, 
no other ground is covered either directly 
or by necessary implication, it would not 
be open to the said party to attempt to 
Sustain the same claim on a ground which 
is entirely new. ` 

* * > * 

But in considering the application of 
this doctrine to the facts of the present 
case, it is necessary to bear in mind the 
other primciple that considerations of form 
cannot override the legitimate considera- 
tions of substance, If a plea is not speci- 
fically? made and yet it is covered by an 
issue by implication. and the parties knew 
that the said plea was involved in the 
trial, then the mere fact that plea was 
not expressly taken in the pleadings 
would not necessarily disentitle a party 
from relying upon it if it is satisfactorily 
proved by evidence. The general Rule no 
doubt is that the relief should be found~ 
ed on pleadings made by the parties. But 
where the substantial matters relating to 
the title of both parties to the suit are 
touched, though indirectly or even gbscu~ 
rely, in the issues. and evidence has been 
led about them, then the argument that a 
particular matter was not expressly taken 
in the pleadings would be purely formal 
and technical and cannot succeed in every 
case. What the-Court has to consider in 
dealing with such an objection is: did the 
parties know that the metter in question 
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was involved in the trial. and did they 
lead evidence about it? If it appears 
that the parties did not know that the 
matter was in issue at the trial and one of 
them had no opportunity to lead evidence 
in respect of it, that undoubtedly would 
be a different matter, To allow one party 
to rely upon a matter in respect of which 
the other party did not lead evidence and 


has had no opportunity to lead evidence. - 


would introduce considerations of pre- 

judice, and in doing justice to one party, 

the Court cannot do injustice to another. 
a 


- Turning then to the pleadings and 
evidence in this case, there can be little 


doubt that the defendant knew what he- 


was specifically pleading. He had admit- 
ted the title of the plaintiff in regard to 
the plot and set up a case as to the man- 
ner in which he spent his own money in 
constructing the house. The plaintiff led 
evidence about the tenancy set up by him 
and the defendant led evidence about the 
agreement on which he relied, Both the 


pleas are clear and specific and the com- . 


mon basis of both the pleas was that the 
Plaintiff was the owner and the defendant 
was in possession by his permission. In 
such a case, the relationship between the 
parties would be either that of a landlord 
and tenant, or that of an owner of pro- 
perty and a person put into possession of 
it by the owner’s licence. No other al- 
ternative is logically or legitimately pos- 
sible. When parties led evidence in this 
case, clearly they were conscious of this 
position, and so, when the High Court 
came to the conclusion that the tenancy 
had not been proved, but the defendant’s 
agreement also had not been established, 
it clearly followed: that the defendant was 


in possession of the suit premises by the ` 


leave and licence of the plaintiff. Once 
this conclusion wes reached, the question 
as to whether any relief can be granted 
to the plaintiff or not was a mere matter 
of law. and in deciding this point in 
favour of the plaintiff, it cannot be said 
that any prejudice has been caused to the 
defendant.” ‘ 

Thus, Bhagwati Prasad’s case (supra) is 
also clearly distinguishable on the facts 
from the case before us. 

22. In the instant case the plain- 
tiffs’ clear case was that the defendant 
No. 1 was a tenant of pro forma defen- 
dant No. 4 from whom the plaintiffs pur- 
chased the suit houses. The defendants 
clearly denied any tenancy whatsoever 
under pro forma defendant No. 4 and they 
also stated that pro forma defendant No. 
4 had no right, title and interest to trans- 
fer the suit houses to the plaintiffs. 
Thereafter they set up the plea of their 
own ownership of the suit houses. In 
such circumstances if the plaintiffs chose 
not to amend the plaint of the ejectment 
suit simpliciter and to convert it into a 


Rajballav v. Kamalarani (Pathak C. J.) 


for. and no issue as to the 
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title suit for declaration of their title, on 
the basis of which ejectment was prayed 
title of the 
plaintiffs is struck and the parties are al- 
lowed to adduce evidence on such an 
issue, it would certainly be to the preju- 
dice of the defendants if the plaintiffs are 
allowed to convert the ejectment suit into 
a title suit for declaration of title as well, 
more particularly when the trial court it- 
self had refused to enter into that ques- 
tion. 

In the circumstances we hold that 
whether in an ejectment suit simpliciter 
the plaintiff having failed to establish the 
relationship of landlord and tenant as be- 
tween himself and the defendant, the 
plaintiff may be allowed to rely on his 
ownership for the purpose of eviction of 
the defendant will depend. upon the facts 
and circumstances of a particular case, 
the nature of the defence taken by the 
defendant, the nature of the issue framed 
on the pleadings of the parties, whether 
evidence regarding title was adduced spe- 
cifically by both the parties, whether the 
issue regarding title was considered by 
the trial court notwithstanding the fact 
that there wag no issue to that effect and 
that neither party is prejudiced, Apply- 
ing this principle and considering all the 
facts of the case before us, as discussed 
hereinabove, we find that: the learned 
single Judge was not correct in setting 
aside the judgment and decree of the 
learned Assistant District Judge and in 
remanding the appeal to him for disposal 
of the same on the basis of the plaintiffs’ __ 
title upon the evidence already on record 
and also to decide other issues which were 
left undecided by the learned Munsiff, 
The cases on which the learned single 
Judge has relied upon for his decision are 
clearly distinguishable on facts and lew, 
as stated therein. The view which we 
have taken is also supported by a Divi- 
sion Bench decision of this Court in Let- 
ters Patent Appeal No, 9 of 1969 (Taufiqur 
Rahman v. Bewa Elachi Bibi and another) 
decided on 23-2-1973. 


r 23. The Code of Civil Procedure, 
1908 has been in statute book for more 
than sixty years and the parties are, al-l- 
most in all cases, reprèsented by quali- 
fied lawyers, That being the position, it 
is not understood why the ejectment suit 


simpliciter should be allowed to be con- 


verted into a title suit in the second ap- 
peal stage in this case since the plain- 
tiffs have not cared to convert the eject- 
ment suit simpliciter into a title suit with 
alternative prayer for declaration on the 
basis of title failing to prove tenancy when 
in the written statement the defendants 
have clearly denied the tenancy as well 
as plaintifis’ ownership of the suit pro- 
perties from which the defendants are 


` sought to be evicted. To allow the plain- 


t 
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ejectment suit simpliciter into a title suit 
at the second appeal stage and that also 
to be tried from the first appeal stage as 
has been done in this case would, in our 
opinfon, mean giving premium to - plain- 
tiffs’ gross negligence in prosecuting his 
case in accordance with law and it would 
cause prejudice to the defendants Nos, 1 
to 3. 


24, In the result, the appeal is al- 
lowed, the judgment and decree of the 
learned single Judge are set aside, the 
decree passed by the learned Subordinate 
Judge is affirmed and the plaintiffs’ suit 
stands We, however, make no 
order as to costs. : 

D. M, SEN, J.:— I agree. 

Appeal allowed. 
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Chandan Mall Bapna, Appellant v. 
Abdul Gani Meah, Respondent. 

j M. A. (S) No. 9 of 1973, D/- 29-1- 
1976.* i 

(A) Civil P. C. (1908), Section 47 (1) 
— Power of executing Court to decide 
objections — Scope. . 

The expression “relating to the ex- 
ecution ......... of the decree” in Section 47 
covers the question of executability or 
non-executability of a decree. If the de- 
cree be a void decree being a decree 
passed by a Court without jurisdiction or 
a decree not in conformity with or in vio- 
lation of certain mandatory provisions of 
law or barred by certain statutory provi- 
sions it cannot be executed; and if an ob- 
jection is taken by the judgment debtor 
to that _effect the executing Court shall 
have to decide it under Section 47. AIR 
. 1949 PC 8 and AIR 1951 SC 189 and AIR 
1972 SC 1371 and AIR 1962 SC 1230, Rel. 

(Para 6) 

` (B) Assam Urban Areas Rent Control 

Act (3 of 1956), Section 5 (1), Proviso (e) 

. — Interpretation —. Eviction decree in 

violation of Section 5 (1), Proviso (e) — 

Held could not be executed in view of 
Section 5 (1). (Civil P. C. (1908), S. 47). 


Sub-section (1) of Section 5 of the 
Act is mandatory. - The rent allowable 
under. this Act within the meaning of Sec- 
. tion 5 (1) is the standard rent, and rents 

claimed above the standard rent has been 


*(From order of J. N. Barua, Dist. J., 
Dhubri In Misc. Appeal No. 14 of 1973, 
D/- 28-6-1973). 
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barred under Section 3. If a decree al- 
lowing rent above the fair rent is passed, 
such a decree and its execution are barred 
under sub-section (1) of Section 5. The 
proviso to sub-section (1) is also manda- 
tory as it is meant to safeguard the inte- 
rests of the tenant. If the tenant does 
not pay the rent fully due within the 
period under proviso (e) he would not get 
the benefit of sub-section (1) of Section 5. 
The “rent lawfully due from him in res- 
pect of the house”, means ‘fair rent’, 
Therefore a decree not passed in confor- 


` mity with Section 5 (1), Proviso (e) or in 


violation of it, is barred by Section 5 and 
so also its execution. AIR-1970 SC 794, 
Rel. on. (Paras 8 and 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 137% = (1973) 2 SCC 40 5 
AIR 1970 SC 794 = 1971 Ren CJ 372 q 
AIR 1962 SC 1230 = 1962 Supp (1) men 
123 
AIR 1951 SC 189 = 1951 SCR 292 i 
AIR 1949 PC 8 = 75 Ind App 300 5 
J..C. Modhi, Advocate General, Assam, 
K. P. Sen, for Appellant; J. N. Sarma, for: 
Respondent. 


JUDGMENT :— This appeal is by the 
judgment-debtor and arises out of an 
execution case. 

2. The material facts are as fol~ 
lows: 

The respondent (Plaintiff-decree hol- 
der) obtained an ex parte decree in the 
Court of the Munsiff, Goalpara, in Title 
Suit No. 401 of 1967 for eviction of the 
appellant from, and recovery of khas pos- 
session of, certain house and premises 
situated in the Bongaigaon town in the 
District of Goalpara and also for rents 
at the rate of Rs. 200/- per month, The 
respondent filed Title Execution Case 
No. 17 of 1972 in the Court of the Munsiff, 
Goalpara, for the execution of the said 
decree. The appellant filed an objection 

under Section 47 of the Code of Civil 
Procedure (hereinafter called tthe Code’) 
against the execution of the decree. His 
objection was that he had never agreed. to 
pay to the respondent rent at the rate of 
Rs. 200/- per month; that he had filed 
Misc, Case No. 7/67 against the respon- 
dent in the Court of the Munsiff for fix- 
ing fair rent and the Munsiff fixed fair 
rent at Rs. 65/- per month; and that he 
paid the rents in full at the rate of Rs. 65/- 
per month from May, 1967 to October, 1972 
by challans into the Treasury and issued 
notices to the respondent to withdraw the 
amount, He further alleged that the res- 
pondent concealed all these facts from the 
knowledge of the Court and fraudulently 


1976 


obtained the ex parte decree. He pleaded 
that the decree was null and void and as 
such inexecutable. 

3. The respondent filed a rejoinder 
to the appellant’s objection. He did not 
deny the allegations made by the appel- 
lant in his objection to the execution of 
the decree, His plea was to the effect that 
in the executing Court the judgment-deb- 
tor could not challenge the decree obtain- 
ed by him in Title Suit No. 401/67. 

4, The executing Court in its order 
has referred to the evidence of P. W. 1, 

-who was the appellant himself, and 

P. W. 2. P. W, 1 deposed that he had 
agreed to pay house rent at the rate of 
Rs. 150/- per month to the respondent 
from 1966 on the condition that the 
godown would be made pucca and a sani- 
tary latrine would be constructed and 
that in total he paid to the respondent 
Rs. 1,900/- as house rent at the rate of 
Rs, 150/- per month and he was granted 
receipts for the payments but, as the res- 
pondent demanded rent at the rate of 
Rs. 200/- per month, he made an applica- 
tion before the Munsiff for fixation of fair 
rent and obtained an order from the Court 
fixing fair rent at Rs. 65/- per month. 
P. W. 2 was a neighbour of P, W. 1 carry- 
ing on business in the vicinity of the ap- 
pellant. He deposes that he saw the ap- 
pellant paying rents at the rate of Rs. 150 
per month. The appellant, however, did 
not produce in Court the order of the 
Munsiff fixing fair rent at the rate of 
Rs. 65/- per month, as alleged, and de- 
posed to by the appellant, nor did he pro- 
duce receipts showing payments of rents 
as alleged and deposed to by him, and, as 
such, the executing Court rejected the ap- 
pellant’s case, holding that the executing 
Court could not go behind the decree. The 
appellant filed an appeal before the Dis- 
trict Judge, who upheld the order of the 
executing Court, and held that the execut- 
ing Court could not go behind the decree, 


5. Dr, J. C. Modhi, learned Advo- 
eate-General, Assam, appearing for the 
appellant, submits that the decree sought 
to be executed is a nullity, not being in 
conformity with proviso (e) to sub-sec- 
tion (1) of Section 5 of the Assam Urban 
Areas Rent Control Act (hereinafter call- 
ed ‘the Act’). On the other hand, Shri 
J. N. Sarma, learned counsel appearing 
for the respondent, submits that an ex- 
ecuting Court cannot go behind the de- 
cree, and, as such, the orders of the 


. learned Courts below are valid. 


In support of his contention, learned 
counsel for the respondent, relies on AIR 
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1949 PC 8 and AIR 1951 SC 189. In AIR 
1949 PC 8, their Lordships of the Privy 
Council have held: 

“An execution Court cannot go be- 
hind the decree and question its correct- 


‘ness; but when the decree is silent, and 


gives no indication as to what property 
should be sold in execution, it is permis- 
sible for the Court to look Into the judg- 
ment in order to find out whether upon 
any issue properly raised and determin- 
ed ag between the parties interested the 
property borught to sale has been held to 
belong to the judgment-debtor.” 


In AIR 1951 SC 189, their Lordships 
of the Supreme Court have held: 


“The duty of an executing Court is 


-to give effect to the terms of the decree. 


It has no power to go beyond its terms. 
Though it has power to interpret the de- 
cree, it cannot make a new decree for 
the parties under the guise of interpreta- 
tion.” 
The general rule is that an executing 
Court cannot go behind the decree sought 
to be executed. But this is not the inflexible 
rule. Their Lordships of the Privy Coun- 
cil and the Supreme Court themselves in 
the above decisions have pointed out when 
the executing Court can examine the de- 
cree. Their Lordships of the Supreme 
Court in 1973 (2) SCC 40 = (AIR 1972 
SC 1371) have succinctly put the law: 
“But that does not mean that it (the 
executing Court) has no duty to find out 
the true effect of that decree. For con- 
struing a decree, it can and in appropriate 
cases, it ought to, take into consideration 
the pleadings as well as the proceedings 
leading upto the decree. In order to find 
out the meaning of the words emploved 
in a decree the Court often has to ascer- 
tain the circumstances under which those 
words came to be used. That is the plain 
duty of the execution Court and if that 
Court fails to discharge that duty it has 
Plainly failed to exercise the jurisdiction 
The jurisdiction of execu- 
tion Court does not begin and end with 
merely looking at the decree as it is final- 
ly drafted.” 


There may be other circumstances in 
which the executing Court can go behind 
the decree: for example (i) The Court 
can see whether or not the decree is a 
nullity and not executable, such as .a de- 
cree by a Court without jurisdiction or a 
decree against a minor not properly re- 
presented in the suit. Such decrees are 
null and void and not executable, and the 
Court cannot execute such decrees, 
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(ii) There may be cases in which a decree 
sought to be executed is barred bv subse- 
quent legislation that bars a suit or a de- 
cree or its execution, in which case also 
the executing Court shall refuse to ex- 
ecute the decree (See AIR 1962 SC 1230). 
(iii) There may be a third category of 
cases in which the decree sought to be 
executed is not in conformity with, or in 
violation of, certain mandatory provisions 
of law. 
6. Section 47 of the Code provides: 
"47. (1). All questions arising be- 
tween the parties to the suit in which the 
decree was passed, or their representa- 
tive, and relating to the execution, dis- 
charge or satisfaction of the decree, shall 
be determined by the Court executing 
the decree and not by a separate suit. 
(2) ... Sei Jeb 
(3) ... ae a 
Explanation— ... zag 
Sub-section (1) of Section 47 is man- 


n 


datory, as a separate suit for determina- - 


tion of the questions relating to the ex- 
ecution, -discharge or satisfaction of the 
decree by a separate suit has been barred. 
The plea of the judgment-debtor may be 

- that the decree has not been satisfied or 
discharged or that it is not executable. In 
my opinion the expression “relating to 
the execution ......... of the decree covers 
the question of executability or non-ex- 
ecutability of a decree. ‘In other words, 
if the decree be a void decree being a 
decree passed by a Court without juris- 
diction or a decree not in conformity 
with or in violation of certain mandatory 
provisions of law or barred by certain 
tatutory provisions it cannot be executed; 

-jand if an objection is taken by the judg- 
ment debtor to that effect the executing 
man shall have to decide it under Séc- 
tion 47 of the Code, 


7, The learned Advocate General 


submits that the decree in the present 
. case ‘s not in conformity with Section 5 
(1) read with proviso (e) of the Act. This 
provision may be set out: 


“5. (1). No order or decree for the 
recovery of possession of any house shall 
be made or executed by any Court so long 
as the tenant pays rent to the full extent 
allowable under this Act and performs the 
conditions of the tenancy: 


Provided that nothing in this sub-sec- 
tion shall apply in a suit or -proceedings 
for eviction of the tenant from the house: 


(e) where the tenant has Hot paid the 
rent lawfully due from him in respect of 
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the house within a fortnight of its falling 
due, or E 


The learned Advocate General's submis= 
sion is that it must appear from the de- 
cree that the judgment-debtor has not 
paid the rents to the full extent allowable 
under the Act within the prescribed 
period of a fortnight of its falling due, and 
in support of his contention, he relies on - 
AIR 1970 SC 794. -In that case the decree- 
holder obtained a compromise decree for 
eviction from certain premises in Delhi 
under Section .13 of the Delhi and Ajmer 
Rent Control Act. The suit for eviction 
was, inter alia, on the ground that the suit 
premises were sub-let. Under the com- 
promise decree some time was given to 
the judgment-debtors to vacate the pre- 
mises, but as the judgment-debtors failed 
to do so, the decree-holder filed execu~. 
tion. In the execution an objection, inter 
alia, was taken that the decree was pass~ 
ed in contravention of Section 13 of the 
Rent Control Act, and, as such, a nullity 
and not executable. Section 13 (1) of the 
Delhi and Ajmer Rent Control Act, 1952, 
is as follows: 

“Notwithstanding anything to the 
contrary contained in any other Jaw or 
any contract, no decree or order for the 
recovery of possession of any premises 
shall be passed by any Court in favour 
of the landlord against any tenant (n~ 
cluding a tenant whose tenancy is termi 
nated): 


Provided that nothing in this sub-sec~ 
tion shall apply to any suit or other pro- 
ceeding for such recovery of possession 
“if the Court’ is satisfied..,..... ` 


(b) that the tenant without obtaining 
the consent of the landlord in writing has, 
after the commencement of this Act...... 

(i) sublet, assigned or otherwise part- 
ed with the possession of, the whole or 
any part of the premises.” 

Interpreting the above provision, their 
Lordships have observed: oa 

“From this provision, it is clear that 
after the Rent Control Act came into 
force, a decree for recovery of Possession 
can be passed by any Court only if that 
Court is satisfied that one or more of the 
grounds mentioned in Section 13(1) are 
established. Without such a satisfaction, 


_ the Court is incompetent to pass a decree 


for possession. In other words, the juris- 
diction of the Court to pass a decree for 
recovery of possession of any premises 
depends upon its satisfaction that one or 
more of the grounds mentioned: in Sec- 
tion 13.(1) have been proved.” : 
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Their Lordships further observed that it 
did not appear that the Court that passed 
the compromise decree applied its mind 
to the question whether the alleged sub- 
letting was true’or not. Their Lordships 
further observed that the order passed by 
the Court did not disclose that it was 
satisfied that the sub-letting complained 
of did take place and that the Court had 
proceeded solely on the basis of the com- 
promise, arrived at between the parties 
and held that the Court was not compe- 
tent to pass such a decree. The above ob- 
servations of their Lordships of the Su- 
preme Court clinches the point before us. 


8. The purpose of the Act is to 
save the tenants from the clutches of 
landlords charging exhorbitant rents, and, 
ag such, Section 3 of the Act provides: 
“No landlord shall be entitled to charge 
rent for any house at a figure higher than 
the standard rent.” Standard rent has 
been defined under S. 2 (e) as follows: 


“ ‘Standard rent’ in relation to any- 


house means the rent calculated on the 
basis.of annual payment of an amount 
equal to seven and half per cent of the 


aggregate amount of the estimated cost of 


construction and the market price of the 
land together” with the total municipal 
taxes payable in respect of the house and 
Urban Immovable Property Tax under 
the Assam Urban Immovable Property 
Tax Act, 1969, and monthly rent shall be 
equal to one-twelfth of the annual pay- 
ment so calculated; 


Provided that sis sate 
Explanation: ” 


viction and execution of such decree. 
ub-section (1) of Section 5 of the Act is 
andatory. It bars a decree or order for 
-recovery of possession of any house by 


Section 5 of the Act bars decree for 
si 


any Court so long as the tenant pays rent 


to the full extent allowable under the Act 
and performs the condition of tenancy. 
` But the tenant will not get the benefit of 
sub-section (1) if he has not paid the rent 
fully due from him in respect of the 
house within a fortnight of its falling due 
in view of proviso (e) to sub-section (1) 
of Section 5. In my opinion the rent al- 
lowable under this Act within the mean- 
ing of Section 5(1) is the standard rent, 
and rents claimed above the standard rent 
has been barred under Section 3. If a 
decree allowing rent above the fair rent 

passed, such a decree and its execution 
are barred under sub-section (1) of Sec- 
tion 5. The proviso to sub-section (1) is 
also mandatory as it is meant to safe- 
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guard the interests of the tenant. If the 
tenant does not pay the rent fully due 
within the period under proviso (e) he 
would not get the benefit of sub-sec. (1) 
of Section 5. In my opinion “rent law- 
fully due from him in respect of the 
house”, means ‘fair rent’. Therefore a 
decree not passed in conformity with Sec- 
tion 5 (1), Proviso (e) or in violation of it, 
is barred by Section 5 and so also its ex- 
ecution. i 


9. Learned counsel for the respon- 
dent submits that the appellant did not 
produce before the Court the order of the 
Court fixing fair rent nor did he file any 
receipts showing payments to the full 
extent and within the prescribed time. 
The appellant has produced certain docu- 


‘ments before me at the time of hearing. 


It was not known under which provision 
of law he did so. No application for ac- 
cepting the documents as additional evi- 
dence was made. They cannot be accept- 
ed at this stage of hearing of the second 
appeal. 

10. In the objection, however, as, 
‘stated in the beginning of this judgment, 
the appellant categorically stated that the 
fair rent was fixed by the Munsiff:at the 
rate of Rs. 65/- per month in respect of 
the suit premises in Mise. Case No. 7/67 
and that he paid the aforesaid rents in 
full through treasury chalans and that he 
was not in arrears of rents. The said 
allegations were not denied by the decree- 
holder in his rejoinder. In such circum- 
stances it shall be presumed that the res- 
pondent impliedly admitted those allega- 
tions. , 

11. Be that as it may. it was the 
duty of the Court that passed the decre*|- 
to apply its mind to the conditions laid 
down under Section 5 (1), proviso (e) of 
the Act. It was its duty to find and re- 
cord in the decree, albeit. ex parte, that 
the rents decreed was allowable under 
the Act and that there was a default on 
the part of the appellant in depositing 
the rents within the fortnight of its fall- 
ing due. As he has not done so the de- 
cree was in violation of Section 5 (1), Pro- 
viso (e) of the Act; such a decree and its 
execution are barred under Section 5 (1) 
of the Act 


12. In the result the orders of the 
learned Courts below are set aside. The 
appeal is allowed. I leave the parties to 
bear their own costs. 


Appeal allowed. 
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Smt, Nirmala Sundari Dutta Chou- 
dhary and another, Appellants v. Kumode 
- Bandhu Deb, Respondent. 

Second Appeal No. 29 of 1967, DJ- 
30-9-1974.* 

(A) Civil P. C. (1908), O. 6, E. 2 — 
Suit for specific Performance of part of 
contract — Defendant not raising plea in 
written statement that the suit does not 
lie in view of Section 17 of the Specific 
Relief Act — Effect, 

If a party omits to plead a material 
fact, he will not be allowed to give evi- 
dence of that fact at the trial. If by in~ 
advertence some evidence has-been led in 
in respect of such a fact it cannot be 
looked into. Where in a suit for specific 
performance of a part of a contract of 
sale the defendant does not raise in plea 
that such a suit is not maintainable by 
reason of Section 17 of the Specific Relief 
Act, he cannot be allowed to raise it at 
the time of hearing (Paras 8, 9) 

(B) Specific Relief Act (1877), Sec- 
tions 16, 17 — Part of contract of sale, if, 
and when specifically enforceable, 

The provisions contained in Ss. 14 to 
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17 of the Act do not involve any ques- . 


tions of public policy and as such it is 
perfectly open to the contracting parties 
to waive the benefits conferred by these 
sections and to restrict and regulate their 
rights by inserting suitable provisions in 
the contract. It is open to the parties to 
arrive at any agreement convenient to 
them unless, of course, such an agree- 
ment is not rendered void by some provi- 
sions like those enacted in Section 23 of 
the Contract Act. There is no provision 
either in the Specific Relief Act or in any 


- other Act which forbids: the parties con- 
eluding an agreement not conforming to . 


the provisions of Section 17 of the Act. 
(Para 8) 
Where A agreed to sell 8 kanis of 
land to B and C., under the understanding 
that B would purchase 2 kanis and C 
6 kanis’ B and C contributing the pur- 
chase price in the proportion of 1 to 3, 
but A sold -2 kanis to B and sold 6 kanis 
to X and Y who took the sale with notice 
of the prior contract. it was held that C’s 
suit for specific performance of the con- 





*(From judgment and decree passed by 
N. M. Paul Addl. Dist. J., Tripura in 
Title Appeal No. 3 of 1965. D/-. 26-8- 
~ 1967). 
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tract by directing A, X and.¥ to sell 6 
kanis to C on receiving his proportion of 
the consideration was not hit by Sec. 17 
of the Specific Relief Act, 1877. It was 
open to the parties to agree subsequent 
to the original agreement to implement a 
part and not the whole of it. The ques~ 


- tion of the Court directing the specific 


performance of a part of contract would 
arise only when the whole of the contract, 
as on the date of the suit, was capable of 
implementation in a manner bigger and 
to the extent larger than what was claim- 
ed in the suit. (Para 10} 
A party to the contract was entitled 

in equity to have in specie the specific 
thing for which he had bargained. The 
suit by C would not be one for part per~- 
formance of the contract. AIR 1937 Nag 
186, (1950) 54 Cal WN 770 (PC), Rel. on. 
; (Para 13) 

A party who was not at fault was en- 
titled to a specific performance of so 
much of the contract as the other could 
perform and it was the vendor’s own 
fault, if he had assumed an obligation 
which he could not fulfil (Para 16) 
(C) Specific Relief Act (1963), S. 19 
— Specific Performance of contract to gell 
by A to C — A subsequently selling the 
property to B who had notice of the prior 
contract — Suit by C against A and B — 
Decree must direct that A and B should 
execute the sale in favour of C. AIR 1954 
SC 75, Rel. on. ' (Para 19) 


Cases Referred: Chronological Paras 


. AIR 1954 SC 75 = 1954 SCR 360 19 
AIR 1954 Trav Co 10 = (1953) 23 Com 

Cas 468 8 
(1950) 54 Cal WN 770 15 


AIR 1947 PC 197 = 74 Ind App 223 8 
AIR 1937 Nag 186 = ILR (1938) Nag 41 
TA 


_N. C. Roy, for Appellants; A. K, 
Shyam Choudhury, for Respondent, 


BINDRA, J.:— This second appeał 
by two out of four defendants arises out. 
of a suit filed by Kumode Bandhu Deb 
for specific enforcement of an agreement 
dated 28-3-1960 executed by the defen= 
dant No. 1 Mangalia Munda in his favour 
and in favour of Upendra Chandra Das, 
The suit was dismissed by the trial Court 
but was decreed on appeal by the learned 
Additional District Judge, Tripura. 

2. The plaintif alleged that on 
28-3-1980 an agreement in writing. which 
was duly registered, was concluded be« 
tween him and Upendra Chandra Das on 
one hand and Manglia Munda on the 
other respecting 8 kanis of land situate in 
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village Chaliajala. The sale price was 
settled at Rs. 1,000/- out of which Rs. 300/- 
was paid as earnest money. It was 
agreed that Mangalia Munda would ex- 
ecute sale deed within the next three 
months on receipt of the balance sum of 
Rs. 700/-. It was alleged further that it 
was also settled that the plaintiff would 
purchase 6 kanis and the defendant No. 2 
would go in for 2 kanis, and that the 
advance payment of Rs. 300/- made to 
Mangalia Munda was contributed in that 
share by the plaintiff and the defendant 
Upendra Ch. Das. - 


However, the plaintiff pleaded fur- 
ther, at the instance of persons inimically 
disposed towards him and with the object 
of making some illegal gains, the defen- 
dant Mangalia Munda sold 2 kanis of land 
to Upendra Chandra Das and the balance 
of 6 kanis to Nirmala Sundari and Shyam 
Lal, respectively the defendants Nos. 3 
and 4, for an apparent total consideration 
of Rs, 2,000/- which was twice the amount 
for which the sale agreement had been 
concluded on 28th of March, 1960. The 
gale deeds in favour of defendants Nos. 2, 
3 and 4 were all executed on 6-4-1960, 
that is to say, only nine days after the 
original agreement. Since the defendant 
No. 2 Upendra Chandra Das was entitled 
to purchase only 2 kanis in terms of the 
agreement dated 28-3-1960 and he had 
purchased that much area from the ven- 
dor on 6th of April, 1960, the plaintiff 
prayed that he be granted a decree for 
specific enforcement of the sale agreement 
respecting the balance of 6 kanis of land 
on declaring the sales made by the vendor 
in favour of defendants Nos. 3 and 4 as 
void. i 


3. The defendants set up a monoli- 
thic defence through a joint written state- 
ment. The main contentions raised were 
that the agreement dated 28-3-1960 had 
actually been concluded between Man- 
galia Munda and Upendra Chandra Das, 
that the entire earnest money had been 
paid by the latter to the former, that 
since the defendant No. 2 had not been 
able to arrange the entire money for pur- 
chase of 8 kanis, he had settled with the 
vendor to take 2 kanis against payment of 
Rs. 500/-, and that since the plaintiff was 
not prepared to pay Rs. 500/- for the re- 
maining 6 kanis of land, the vendor had 
sold those 6 kanis for that much conside- 
tation to defendants Nos, 3 and 4. It was 
denied that defendants Nos. 3 and 4 had 
any knowledge about the agreement, dated 


28-3-1960, when they purchased 6 kanis of ` 


land from Manyalia Munda on 6th of 
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April, 1960. The defendants also raised 
the plea of limitation. oo 

4. The trial Court settled the fol- 
lowing issues between the parties. . 

(1) Is, the’ suit barred by limitation ? 

(2) Whether. the contract for sale of 
land by defendant No. 1 was made with 
the plaintiff and the pro-defendant No. 2 
or with the pro-defendant No. 2 alone ? 

(3) Is the bainapatra true and 
genuine ? 

(4) Whether the pro-defendants Nos, 3. 
and 4 are bona fide purchasers of land for 
valuable consideration without any know- 
ledge of the prior contract for sale? 

(5) Is the plaintiff entitled to get any 
kabala in respect of the suit lands? 

(6) What relief, Lf any, is the plaintiff 
entitled to get? j 

5. By its judgment dated 18-6- 
1962 the trial Court held that issue No. 1 
was not pressed before it, that the agre2- 
ment had actually been concluded not be- 
tween the defendant No. 1 and the defen- 
dant No. 2, as set out in the written state- 
ment, but between the plaintiff and de- 
fendant No. 2 on one hand and defendant 
No. 1 on the other, that the Bainapatra 
Ext, P-1 was a genuine document, and 
that defendants Nos. 3 and 4 were well 
aware of the agreement dated 28-3-1960 
when they purchased 6 kanis of land on 
6th of April, 1960. After deciding the 
first four issues in favour of the plaintiff, 
the trial Court however, held under issue 
No. 5 that the suit “does not embrace the 
original contract as a whole” and that the 
plaintiffs .“‘demand for reconveyance on 
receipt of the proportionate amount for 
six kanis of lands, even if true, was not a 
valid offer to perform his part of contract 
and. the suit to enforce the contract plece- 
meal is not maintainable’, It is on the 
footing of this double finding that the 
trial Court dismissed the suit with costs. 

6. On appeal the learned Additional 
District Judge affirmed the findings of the 
trial Court on the first four issues and 
on reversing his conclusions on the basis 
of which it had dismissed the suit, ellow- 
ed the appeal and decreed the suit. In 
the opinion of the learned Additional Dis- 
trict Judge, the contract being for 8 kanis 
of land and the vendor having already 
sold 2 kanis to one of the promisees name- 
ly, the defendant No. 2, the plaintiff could 
under the circumstances claim specific 


enforcement of the agreement respecting 


6 kanis and not more. That Court held 
further that “the contract has been made 
divisible by the action of the defendant 
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No. 1 who has already performed his part 
of the contract in respect of 2 kanis of 
lands”, and so in such circumstances he 
(the defendant No. 1) must specifically 
have performed the remaining part of the 
contract. 


7. Having felt aggrieved with the 
decree of the first appellate Court the de- 
fendants Nos. 3 and 4, who alone, in prac- 
tical terms, are affected by that decree, 
have come up in second appeal to this 
Court. ‘Their counsel Shri N., C. Roy 
urged only one point in support of the 
appeal, it being that Section 17 of the 
Specific Relief Act, 1877, hereinafter call- 
ed the ‘Act’, by which the present. ap- 
peal is governed, forbids specific perform- 
ance of a part of contract except in cases 
falling under Sections 14, 15 and 16, and 
that the present case does not fall under 
either of those three sections. Shri A. K. 
Shyam Choudhury urged on the contrary, 
on behalf of the plaintiff-respondent, that 
the present is not a case which is hit by 
the provisions of Section 17. Alternative- 
ly he urged upon this Court to maintain 
the decree on the strength of Section 16 
of the Act. 


8. The foremost question that 
arises for determination is whether the 
defendants had taken the plea that the 
plaintiffs suit is not tenable as he seeks 
specific performance of a part and not of 
the whole of the agreement. After a very 
close look at the joint written statement 
of the defendants, I have not been able to 
lay hand on any such plea therein, not 
even an allegation out of which by some 
process of sophistication or syllogism one 
can spell out such a plea. Rule 2, Order 6, 
Civil Procedure Code, enjoins that every 
pleading shall contain a statement in a 


concise form of the material facts on. 


which the party pleading relies for his 
claim or defence, as the case may be. It 
is well settled that if a party omits to 
plead some material fact, he will not be 
allowed to give evidence of that fact at 
he trial. It is equally well settled that 
if by imadvertence some evidence has 
been led in respect of such a fact it cannot 
e looked into. If the defendants had set 
up the plea that the suit was not main- 
tainable because the plaintiff had claimed 
specific performance of a part of the 
agreement which was not permitted by 
Section 17 of the Act, the plaintiff may 
well have by further pleadings in the 
nature of a replication taken the stand 
that the defendants had waived such an 
objection by the execution of sale deed 
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Ext. D-1 on 6-4-1960 in favour of the de- 
fendant No. 2. 

The decision in T, V. Kochuvareed v. 
P. Mariappa, AIR 1954 Trav Co 10, is an 
authority for the proposition that the pro- 
- visions contained in Sections 14 to 17 of 
the Act “do not involve any questions of 
public policy” and as such it is “perfect- 
ly open to the contracting parties to waive 
the benefits conferred by these sections 
and to restrict and regulate their rights 
by inserting suitable provisions in the 
contract”. I respectfully agree with these 
observations for it is open to the parties 
to arrive at any agreement convenient to 
them unless, of course, such an agree- 
ment is not rendered void by some provi- 
sions like those enacted in Section 23 of 
the Contract Act. There is no provision 
either in the Specific Relief Act or in any 
ather Act which forbids the parties con- 
cluding an agreement not conforming to 
the provisions of Section 17 of the Act. 
Section 17 would come into play only ifl 
there is no agreement to the contrary be- 
tween the parties or if its benefits are not 
waived by the party entitled to avail of 
the same. It may be appropriately stated 
to reinforce the conclusion just reached, . 
that there is abundant authority for the 
Proposition that even the statutory notice 
provided for by Section 80 of the Civil 
Procedure Code can be waived by the 
Government or the public servant con- ` 
cerned, 

It was held by the Privy Council in 
the case of Vellayan Chettiar v. Madras 
Province, AIR 1947 PC 197, that the notice 
required to be given under Section 80 is 
for the protection of the authority con- 
cerned and that if in a particular case he 
does not require that protection and says 
so, he can lawfully waive his right to the 
notice. If a statutory notice under Sec- 
tion 80 can be waived, on principle I see 
nothing wrong in the proposition that the 
provisions of Section 17 may either be 
waived by the party entitled to their 
benefit or those provisions may be got 
over by a specific agreement to the con- 
trary. The corollary that follows is that 
the defendants having not raised any plea 
bearing on the provisions of Section 17, 
and further they having claimed no 
specific issue in that connection, they had 
no right to pray at the stage of arguments 
before the trial Court to dismiss the suit 
on the contention that it had infringed the 
terms of Section 17. Nor the Court had 
the sanction of law to entertain such an 
objection at the stage it was done. 

9. The discussion on issue No, 5 
was opened by the trial Court with the 
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observation: “What remains to be seen 
is whether the plaintiff has performed his 
part of the contract and whether a piece- 
meal performance of the contract is legal- 
ly enforceable”. The first’ part of . this 
observation is intelligible because it had 
been specifically alleged in. the written 
statement that the plaintiff had refused 
to pay Rs. 1,500/- as consideration for 6 
kanis of land and so the defendant No. 1 
had sold that much area of the land to 
defendants Nos. 3 and 4. This imputed 
refusal on the part of the plaintiff could 
legitimately lead to an issue whether the 
plaintiff had performed his part of the 
contract. However, it passes comprehen- 
sion how could the trial Court pose the 
question for its reply whether a piece- 
meal performance of the contract is legal- 
ly ‘enforceable when.such a plea had not 
been adopted by the defendants, nor any 
specific issue had been raised in that res- 
ect. Therefore, on the present record it 
is not possible to hold that the trial Court 
s justified in permitting a point being 
aised which had neither been adopted in 
the written statement nor had formed the 
basis of a specific issue. 


10. Assuming that the trial Court 
had the right to examine the question 
raised before it on the strength of Sec- 
tion 17 of the Act, the real point that 
arises for determination would be whe- 
ther the plaintiff is seeking in the present 
suit only part performance of the agree- 
ment dated 28-3-1960. According to the 
finding of the first appellate Court, the 
defendant No. 1 having voluntarily sold 
2 kanis of land to the defendant No, 2 in 
part performance of the contract, the 
plaintiff can in such circumstances claim 
specific performance in respect of the 
balance land measuring 6 kanis alone. The 
legislative injunction outlined im Sec- 
tion 17 is that the Court shall not direct 
the specific performance of a part of con- 
tract except in cases coming under one or 
other of the three last preceding sections. 
A plain reading of the section, in my 
pinion, yields two conclusions, namely, (1) 
at it is open to the parties to agree sub- 
sequent to the original agreement to im- 
plement a part and not the whole of it, 
and (2) that the question of the Court 
directing the specific performance of a 
part of contract would arise only when 
the whole of the contract, as on the date 
of the suit, is capable of implementation 
in a manner bigger and to the extent lar- 
ger than- what is claimed ‘in the suit. 


I may bring out the point by an il- 





lustratio Supposing A has undertaken 
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to sell to B two properties, situate in two 
different villages falling under different 
registration divisions, and he has execut- 
ed and got registered a sale deed relating 
to the property of one village but subse- 
quently refuses to honour his commitment 
in respect of the second property. In 
such a situation if B brings a suit for 
specific enforcement of the contract re- 
lating to property in the second village, 
will it be legitimate for A to say that it is 
a suit for specific performance of a part 
of the contract and so is hit by Section 17 
of the Act? The situation in the present 
case is not much different from that of 
the illustrative case. Here the defendant 
No. 1 had undertaken to sell 8 kanis’ of 
land to the plaintiff and the defendant 
No. 2, and according to the plaintiff he 
had to purchase 6 kanis and the defen- 
aa No. 2 was to get the remaining 2 


The. defendant No. I' has ‘executed 
sale deed respecting 2 kanis out of 8 in 
favour of the defendant No, 2 and so the 
plaintiff can under thè existing circum- 
stances claim specific enforcement of only 
8 kanis to which alone he had a claim in 
terms of the agreement.“ He cannot, in 
fairness, approach the Court for specific 
enforcement of the entire agreement, a 
part of which having already been car- 
ried out. It was urged on behalf of the 
appellants that the sale made by defen- 
dant No. 1 in favour of defendant No. 2 
was not pursuant to the agreement dated 
28-3-1960 but it represented culmination 
of a distinct and a separate agreement. I 
remain unimpressed about the soundness 
of this submission. Apart from the state- 
ment of the plaintiff, as P. W. 1, that it 
bad been agreed between him and the de- 
fendant No. 2 that they shall share the 
land in the ratio of 3 to 1 and that they 
had also paid the earnest money of 
Rs. 300/- in that proportion, we have the 
testimony of P. W. 4 Sachindra Chandra 
Banik, an attesting witness of the agree- 
ment Ext.-P-1, to the same effect. 


He affirmed that he is an attesting 
witness of the document, that Kumode 
was to purchase 6 kanis' and Upendra 2 


. kanis, and that the former had paid 


Rs. 225/- and.the latter Rs. 75/- to Manga- 
lia Munda at the time of the execution of 
Ext. P-1. These averments of the wit- 


` ness were not challeged in cross-exami- 


nation, mor the identical statement of the 
plaintiff was assailed during his cross- 
examination. P, W. 4 said during his 
cross-examination that at the time the 
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deed Ext. P-1 was scribed it was stated 
fhat the plaintiff and the defendant No. 2 
would respectively purchase 6 and 2 kanis 
out of a total of 8 kanis. The unchal- 
lenged statements of the plaintiff and 
Sachindra Chadra Banik leave no room 
for doubt that the plaintiff had to pur- 
chase 6 kanis and the defendant No. 2 
2 kanis, and since the defendant No, 2 has 
already purchased 2 kanis the plaintiff 
can claim at the best specific enforcement 
of the agreement relating to remaining 
6 kanis. 


11. The mere payment, if at all, 
of Rs. 500/- by the defendant No. 2 as price 
for 2 kanis of land as against the con- 
tractual price of Rs. 250/~ would not clothe 
the transaction evidenced by Ext. D-1, 
dated 6-4-1960 as representing a separate 
and different agreement, This sale deed, 
as also the other two sale deeds executed 
by defendant No. 1 in favour of defen- 
dants Nos. 3 and 4, it will be noticed, are 
dated 6-4-1960. In other words, the en- 
tire 8 kenis of land was sold by the de- 
fendant No. 1 within nine days of the 
agreement concluded by him on 28-3-1960. 
What led the defendants to conclude the 
transactions so soon after 28-3-1960 which 
deprived the plaintiff completely of the 
benefit of the agreement, dated 28-3-1960, 
is made clear by the testimony of D.W 3 
Manindra Das Gupta. He also describes 
himself as an attesting witmess of Exhi- 
bit P-1 but according to the statements of 
plaintiff and Sachindra Chandra Banik, 
P. W. 4, his attestation was secured subse- 
quent to the completion of the document. 
Anyway, let us sleep over that aspect of 
the matter and examine the main thrust 
of the statement of Manindra Das Gupta 


He affirmed that the defendants 
Nos. 1 and 2, the plaintiff and scribe of 
Ext. P-1 met him, on the date of execu- 
tion of Ext. P-I, near the Court room of 
the Judicial Commissioner at Agartala and 
requested him for attestation thereof. He 
enquired of them all that the land being 
under the possession of Shyam Lal (defen- 
dant No. 4) whether they had taken the 
latter into confidence before executing the 
document, and the reply that he received 
was in the negative. He then apprised 
the party of four fhat the vendees will 
have to file a suit in case Shyam Lal re- 
fused: to deliver ‘possession. Thereupon 
Mangalia Munda, the vendor, said, to dis- 
pel any such apprehension, that he would 
return the money to the vendees if Shyam 
Lal refused to surrender possession. It is 
at that stage, states the witness, that he 
attested the document, and professed that 
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he would have a word with Shyam Lal 
within 3 to 4 days, and then requested 
them all that the execution of the kabala 
be deferred until after his meeting with 
Shyam Lal. When the witness went to 
Shyam Lal after 3/4 days’ time in. com- 
pany with the plaintiff and defendants 
Nos. 1 and 2, besides some tribals, and 
told him (Shyam Lal) that Mangalia 
Munda was out to sell the land and en- 
quired if he (Shyam Lal) would purchase 
the same. Shyam Lal asked Manindra 
Das Gupta what was the price for which 
the land was being sold, and then Manin- 
dra Das Gupta mentioned that it was 
Rs. 2,000/-., 


Shyam Lal exhibited his tmability to 
purchase the land at such a high price. 
However, Shyam Lal said that he could 
manage to purchase 4 kanis, and then the 
witness requested the plaintiff and. the 
defendant No. 2 each to purchase the re- 
maining 4 kanis in equal shares, The de- 
fendant .No. 2 agreed but the plaintiff re- 
fused to go in for 2 kanis instead of 6 
which he had contracted to purchase and 
added that he would pay the price men- 
tioned in the Bainapatra and nothing 
more. The witness went on to depose 
that the defendant No. 2 being not in a 
position to purchase even 4 kanis he re- 
quested Nirmala Sundari, the defendant 
No. 3, to purchase 2 kanis and she nodded 
assent. It is in this manner, the witness 
affirmed, that 2 kanis of land was pur- 
chased by defendant No. 2, another 2 kanis 
by defendant No. 3 and the balance of 
4 kanis by defendant No. 4. According to 
the statement of this witness, the actual 
price of the land was Rs. 2,000/- though 
the plaintiff and his witnesses have seri~ 
ously contested that claim. 


12. Another few facts may be’ 
stated to explain why the four defendants 
could have colluded, as alleged by the 
plaintiff, to oust him from the benefit of 
the agreement dated 28-3-1960. Shyam 
Lal, the defendant No. 4, admitted in his 
statement, as D. W. 2, that Mangalia ` 


‘Munda is his brother-in-law. Upendra 


Chandra Das conceded in his statement, ag 
D. W. 1, and which concession accords 
with the stand of the plaintiff, that he is 
sharecropper for a long time of land 
owned by Nirmala Sundari, the defendant 
No. 3. Manindra Das Gupta is the Mana- 
ger of Amarendra of the taluk of which 
the land in dispute is a part. It appears 
that when Shyam Lal learnt about the 
agreement, dated 28-3-1960, he made up 
his mind to see that it was not implement- 
ed, at any rate not completely, for if im« 
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plemented it would mean his dislodge~ 
ment from the possession of the land, and 
probably he believed that Mangalia 
Munda, his brother-in-law, had thrown 
away the land for a paltry sum of 
Rs, 1,000/~, though it was worth Rs. 2,000. 
If the deal went through then he as well 
as his brother-in-law would be the losers 
and so they contrived, possibly with the 
help of Nirmala Sundari who had a consi- 
derable influence with her long 
standing sharecropper Upendra Chandra 
Das, to share the land between themselves 
by depriving the plaintiff of any part of 
it. 

13. Shall the Court help the per- 
sons seized with mala fide motives in 
frustrating an equitable reliefs sought by 
the plaintiff against whom no inequitable 
charge has been levelled, much less 
proved? The various reliefs provided by 
the Act are essentially equitable in nature 
and so the mala fides or otherwise of the 





specific thing for which he had bargained. 
“No principle can be more sacred”, said 
Jessell,, M. R., “than that a man shall be 
compelled to perform his contract.” There- 
fore, 1 see no escape from the conclusion 
that the defendants Nos. 1, 3 and 4 owe 
it to the plaintiff to transfer 6 kanis of 
land to him on getting the balance of price 
that is due from him in terms of the 
agreement dated 28-3-1960. I repeat that 
the plaintiff is not asking for part per- 
formance of the contract. The prayer 
made bv him, in fact. would alone carry 
out the agreement dated 28-3-1960 in its 
entirety. If his suit is dism‘ssed. then 
that agreement would be carried out only 
in part and the provisions of S ction 17 
would. stand violated. Thereforé. it is ac- 
tually the defendants who are out to 
frustate the legislative injunction en- 
shrined in Section 17 and not the plain- 
tiff. 
that the boot is on the other leg. 


14, Before concluding it may be 


mentioned that the parties’ counsel were 


at one in stating at the bar that they 
were not able to find any reported -deci- 
sion of which the facts are identical, or 
nearly so. with the facts of the case in 
hand. I have .also not been able to lay 
hand on any such decision. However. two 
decisions. one of the Nagpur H'gh Court 
and another of the Privy Council. are of 
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some help and so they must he referred 
to albeit briefly. The Nagpur High Court 
decision is reported in AIR 1937 Nag 186, 
Jagdeo Singh v. Bisambhar. The three 
plaintiffs of that case along with defen- 
dant No. 4 Anantram entered into an 
agreement for purchase of certain land 
for a stated price but Anantram refused 
to join them in the suit when Jagdeo 
Singh, the vendor, failed to come up to 
his commitment. It was urged on behalf 
of Jagdeo Singh that unless all the four 
vendees joined in the suit would be bad 
as it would tantamount to enforcing the 
contract piecemeal Repelling the con- 
tention the High Court held that the 
plaintiffs had claimed specific enforce- 
ment of the entire agreement on payment 


‘of full price, that in view of Section 29 


of the Act it was not essential that all 
the: vendees must join as plaintiffs, and 
that so long as the plaintiffs are willing 
to pay the vendors the full price bargain- 
ed for and ask them to sell to the very 
persons with whom they had contracted, 
no violation of the contract was implied. 


The Court observed further that any 
quarrel the purchasers may have among 
themselves is not being introduced into 
the suit, that each party is getting exact- 
ly what he bargained for and that it is 
no concern of the vendors how these pur- 
chasers choose to arrange about the pay- 
ment of the purchase price as between 
themselves, that being not a part of the 
agreement. As shown above, in the pre- 
sent case as well the entire agreement 
shall be carried out only, and at the 
agreed price, if the present suit is decreed. 
It could be no concern of the vendor, the 
defendant No. 1, how the vendees, the 
plaintiff and the defendant No. 2, share 
the property between themselves so long 
he gets the full price. It was too much for 
the defendants to call upon the plaintiff, 
as mentioned in the written statement, 
that since the plaintiff was not out to pay 
Rs. 1,500/- for 6 kanis of land, that much 
area was sold for the stated amount to de- 
fendants Nos. 3 and 4: I fail to see how 
should the plaintiff pay Rs. 1,500/- for a 
parcel of land which he had contracted to 
purchase at Rs. 750/-. 


15. The Privy Council case is re- 
ported in (1950) 54 Cal WN 770, Abdul 
Karim v. Gladys Muriel. There three 
persons had agreed to sell property joint- 
ly owned by them to one individual but 
one of them was found subsequently to 
have no power to sell his share in the 
land. Wien the vendee brought a suit for 


a 
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specific enforcement of the agreement 
against the other two of them, an objec- 
tion was raised that the suit was bad be- 
cause it did not cover the whole of the 
land mentioned in the agreement. 
contention was negatived by the Privy 
Council on the finding that there is noth- 
ing -to prevent the conveyance of the inte- 
rest which belonged to those two persons 
though such a conveyance would mean 
only specific performance of a part of the 
contract. This decision of the Privy Coun- 
cil has its importance in the fact that in 
certain cases even part performance of 
the agreement may be enforced, and ‘this 
principle.is recognised in Sections 14 to 16 
of the Act. 


16. - It is mentioned on page 263 of 
Specific Relef Act by Iyer & Anand, 6th 
Edition, thet “Having regard to the rea- 
son of the thing and to the language of 
sub-sections (2) and (3) of this section 
(Section 12 of the Specific Relief Act, 
1963), it does not seem applicable to a 


case where all the rest of the contract’ 


hes already been performed. Neither can 
it be used, it seems, to override an ex- 
press agreement of the parties.” Though 
the Commentators. have not cited any 
decision in support of their opinion that 
sub-section (1) of Section 12 of 1963 Act, 
which corresponds with Section 17 of the 


old Act, but that opinion appears to be 


persuasive. If the plaintiff can claim in a 
given case specific enforcement of a part 
and not of the whole of the contract, as 


when a part of it has already been carried ~ 


‘out outside the Court, it would mean real 

. hardship to non-suit him on the principle 
that he is claiming only specific enforce- 
ment of a part of the agreement, which 
in fact would mot be the case. According 
to Dr. S. C. Banerjee, vide page 133 of 
his Commentary on the Specific Relief 
Act, 5th Edition, a vendee has rights more 
extensive compared to those of the ven- 
dors that if the vendee chooses to have as 
much as he can, he has the right to that, 
that the purchaser cannot object that the 
vendee cannot have it, and that it is no 
excuse for the vendor for not doing all 
the physical acts necessary for the per- 
formance of the contract. 


The principle is, Dr. Banerjee opines. 


further, that the party who is not at fault 
is entitled to a specific performance of so 
- much of the contract as the other can per- 
form and that it is the vendor’s own fault, 
if he bas assumed an obligation which he 
cannot fulfil, On page 131 the learned 
Commentator states that the Courts, hav- 
ing regard to the substance rather than 
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to the form of contracts, do not allow the 
impossibility of a literal fulfilment to pre- 
vail as a defence, and the agreement can 
be substantially carried out, so as to 
effectuate the intention of the parties, and 
do entire justice between them. These 
wise observations I am inclined to think, 
would be translated: into actuality only if 
the suit of the plaintiff is decreed. Such 
a decree alone would go to effectuate the 
true intentions of the parties es original- 
ly conceived and uphold the majesty of 
the principle of the sanctity of the con- 
tracts voluntarily entered into. 


17. A passing reference may be 
made to the argument of Shri Roy that 
Upendra Chandra Das had purchased 2 
kanis not in terms of the agreement dated 
28-3-1960 but de hors it. In other words, 
Shri Roy contended that the sale deed 
Ext. D-1 dated 6-4-1960 executed by 
Mangalia Munda in favour of Upendra 
Chandra Das was not in partial imple- 
mentation of the agreement dated 28-3- 
1960 but it represented a separate and 
distinct deal between the parties. To re- 
inforce this submission, Shri Roy urged 
that the vendee paid Rs. 500/- for 2 kanis 
purchased by ‘him instead of Rs. 250/- 
which he was bound to pay in terms of 
agreement dated 28-3-1960 for 2 kanis of 
land and that double the amount of-consi-~ 


deration which the vendee paid clearly 


brought out that it was a separate and 
subsequent agreement, having nothing to 
do with the agreement dated 28-3-1980. 
This submission has not even the veneer - 
of plausibility if only because such a plea 
was not taken in the written statement. 


Moreover, in his Court statement ag 
D. W. 1 Upendra Chandra Das did not 
affirm that he had purchased 2 kanis of 
land on the basis of some agreement con- 
cluded between him and the vendor after 
the original agreement dated 28-3-1960. 
Why Upendra Chandra Das paid Rs. 500/~ 
for a land measuring 2 kanis instead of 
Rs. 250/- which he had to pay in terms of 
agreement dated 28-3-1960, is not clearly 
deducible from the material available on 
the record. It is, speaking prima facie, 
incredible that he should have paid 
Rs. 500/- for a land for which he was 


. bound in law to pay only Rs. .250/-, but 


that aspect of the matter has no decisive 
value for determining the rights of the 
plaintiff with which alone we are con- 
cerned in the instant appeal. If for any . 
reason Upendra Chandra Das decided to 
pay Rs. 500/- to the vendor for a land 
which was worth Rs. 250/-. the plaintiff, 
or for that matter this Court, need not 
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14. Shri Kakodkar, learned advo- 
cate for the petitioners however submit- 
ted that the amendment could not cure 
the invalidity of the earlier Act which, 
as argued by him, was void ab initio due 
to legislative incompetence of the State 
legislature. According to him the earlier 
Act was non est and still-born and should 
be treated as having never. been on 
the statute book, He went on to argue that 
the amending Act could not resuscitate 
what was never alive and the only course 
open for the legislature was to enacta new 
Act after omitting the offending words 
“who is not an Indian citizen.” 


15.° The question for consideration 
is whether a statute which is unconstitu- 
tional and void is non est and a subse- 
quent amendment removing the defect or 
the offending part cannot revive or vali- 
date the said enactment. The question has 
received the attention of the Supreme 
Court in a number of cases to which both 
parties invited my attention. For the peti- 
tioners reliance was placed on Saghir Ah- 
mad v. State of U, P., AIR 1954 SC 728, 
Deep Chand v, State of Uttar Pradesh, 
AIR 1959 SC 648 and Shama Rao v, Union 
Territory of Pondicherry, AIR 1967 SC 
1480. Respondents relied among other 
cases on Sundararamier & Co. v. State of 
Andhra Pradesh, AIR 1958 SC 468 and 
Jagannath v. Authorised Officer, Land Re- 
forms, 1971 (2) SCC 893 = (AIR 1972 SC 
425), 


16.. In Shama Rao’s, (AIR 1967 SC 
1480); Deep Chand’s (AIR 1959 SC 648) 
and Saghir Ahmed’s (AIR 1954 SC 728) 


cases their Lordships appeared to take the ` 


view that if an enactment was void being 
in conflict with the provisions of the Con- 
stitution, either for legislative incompe- 
tence or for being in conflict with Article 
13 (2) thereof, the enactment was void, 
non est and still-born and any subsequent 
amendment seeking to remedy the defect 
would not revive the earlier Act, In Deep 
Chand’s case this view was upheld by 
three Judges but their Lordships S. R. 
Das, C. J. and B. P, Sinha, J. did not ac- 
cept the conclusion that the doctrine of 
eclipse (which in terms méans a i 
or temporary shadow on an enactment 
which can be removed by an amending 
Act deleting the offending part) cannot ap- 
ply to any post-constitutional law, Shama 
Rao's case too was decided by a 3-2 majo- 
rity and reliance was placed on Deep 
Chand’s case supra. 
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- 17. In Jagannath’s case (AIR 1972 
SC 425) the Bench consisting of ‘seven 
Judges considered the entire case law in- 
cluding Saghir Ahmad’s (AIR 1954 SC 728) 
and Deep Chand’s (AIR 1959 SC 648) cases. 
It appears that Shama Rao’s case was not 
cited but since Shama Rao’s case was 
based on the authority of Deep Chand, it 
would be proper to hold that in Jagan- 
nath’s case the doctrine of non est was 
thoroughly examined and answered, 


18. The ratio decidendi of Jagan- 
nath’s case (AIR 1972 SC 425) appears to 
be that a statute which is void under Arti- 
cle 13 (2) of the Constitution can be re- 
vived by an amendment of the Constitu- 
tion removing the shadow cast upon the}. 
enactment and it is not necessary to pass 
a fresh enactment after the Constitutional 
bar is removed. By parity of reasoning if 
some provision of a statute is void due to 
legislative incompetence of the legislature, 
it can be validated with retrospective 
effect by an amending Act by which the 
shadow of invalidity is removed. The prin- 
ciple in Jagannath’s case will apply to all 
such enactments which can be challenged 
on the grounds of the constitutionality, 
whether the unconstitutionality stems 
from legislative incompetence or a conflict 
with Article 13 (2). In my view the argu- 
ment advanced for the petitioners that 
the Act of 1964 was still-born and non 
est and could not be revived by removing 
the shadow cannot be sustained. The 
G.D.D, Act No, 14 of 1970 which amended 
Section 2 retrospectively had the effect of 
validating the principal Act and it conti- 
nued to be in force. To conclude I hold 
that the Goa, Daman and Diu Administra- 
tion of Evacuee Property Act 1964 ip a 
valid piece of legislation and the action 
taken thereunder by the appropriate au- 
thorities could not be assailed on the 
ground that the Act wes void. 


. I9. One more point was. made, 
though feebly, to challenge the vires of 
the Act of 1964. It was argued that the 
Act had extra-territorial operation be- 
cause it empowered the Custodian to de- 
clare any person as an evacuee if he after 
the relevant date had been residing out- 
side India vide Section 2 (a) (ii) thereof. 
This argument has no merit, Under the 
Act there is a territorial nexus as it relates 
only to persons who have property with- 
in the territory of Goa, Daman and Diu 
and not to others who may be residing 
outside Įndia. 
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20. The second: ground relates to 
the validity of the notices. It is true that 
the third notice was issued to “heirs and 
successors” of Fiuza and Joao De Silva. 
Such a notice could not be called a notice 
to specific persons who have to be declar- 
ed- evacuees, But this was a defect of pro- 
cedure and not of jurisdiction. The peti- 
tioner Society was properly noticed 
through its office~bearers and there was 
no prejudice to the Society or other peti- 
tioners who did not claim as “heirs and 
successors” of Fiuza or De Silva, There 
was no violation of the rule of natural 
justice, The argument that it was a juris- 
dictional error and even a stranger could 
bring it to the notice of the Court, is not 
correct. f 


21. Another argument canvassed 
by the petitioners about the invalidity of 
the notices was that the Custodian had no 
material before him for assuming juris- 
diction under Section 5 of the Act. It was 
argued that the notices could. be served 
only if the conditions defining an evacuee 
under Section 2 (b) were fulfilled. It was 
common ground that clauses (i) and (ii) of 
sub-section (b) of Section 2 were not ap- 
‘plicable, The case could come only under 
clause (iii) which is as follows:— 


"(iit) who, during any time pefore or 
after the relevant date, has been residing 
in any place outside India, and who for 
that reason was or is unable to occupy, 
supervise or manage in person hig pro- 
perty in Goa, Daman and Diu, or whose 
property bas ceased to be occupied, super- 
vised or managed by any person, or is be- 


ing occupied, supervised or managed by an 


unauthorised person;”. 


Notices (Exh. B colly) clearly show the 
' grounds on which they were issued, In his 
counter-affidavit respondent No, 8 (Custo- 
dian) has referred to various facts 
documents on the basis of which he form- 
ed an opinion that the property was an 
evacuee property within the meaning of 
this Act, In Inayat Ullah v. Custodian 
Evacuee Property, AIR 1958 SC 160 it has 
been observed that it is for the Custodian 
to decide whether on the information in 
his possession he should issue a notice 
under Section 7 of the Act (which corres- 
ponds to Section 5 of the Act of 1964). It 
is not for the Supreme Court or any other 
Court to determine whether the informe- 
tion in possession of the Custodian was 
adequate to justify the issuing of the 
notices. The argument therefore that there 
was no material before the Custodian for 
issuing notices must be rejected, 
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22. The third ground of attack for 
quashing the order is that all the Gaun< 
cares of the two villages, in particular, 

etitioners in writ petitions Nos, 22/68 and 

1/70 were not in ually noticed and 
therefore the subsequent inquiry violated 
the rules of natural justice, This conten« 
tion cannot be sustained, As already ob- 
served, notice was issued to the Society of 
Gauncares through its President and the 
Society had an opportunity of contesting 
the matter before the Custodian. According to 
the petitioners in all the three petitions, this 
Society as the representative body of all the 
Gauncares had been entrusted with the 
management and possession of the entire 
estate including agricultural lands of the said 
villages by the Military Administrator Major 
Jadhav vide order dated 30-12-1961. Since 
petitioners in Writ petitions 22/68 and 11/70 
claimed possession qua Gauncares only and 
in no other capacity, it would be proper to 
infer on the basis of their own case that 
this possession was enjoyed through the 
Society of Gauncares only. As the Society 
had been noticed, there was constructive 
notice to all the Gauncares including peti- 
tioners in writ petitions 22/68 and 11/70 
and the inquiry without issuing notices to 
them individually did not violate any rule 
of natural justice. It may also be observed 
that these petitioners (in writ petitions Nos, 
22/68 and 11/70) claimed to be in actual 
possession of some undefined area in the 
villages. But this claim was denied by the 
respondents and this being a disputed ques- 
tion of fact, it could’ not be said that these 
petitioners were. entitled to separate personal 
notices. i : 


23. The last point made by the pett- 
tioners to challenge the order of the Custodian 
is that the finding of the Custodian is perverse 
and not based on any legal evidence. This 
limb of the argument has to be examined 
in the light of the limited powers which 
can be exercised under Arts. : 226 and 227 
of the Constitution. These powers are su- 
pervisory and not appellate. Learned coun- 
sel for the respondents Shri Joshi submitted 
that under the powers exercised by the High 
Court under Articles 226 and 227 of the Con- 
stitution, errors of fact cannot be examined 
nor an order can be set aside on this ground. 
He relied on Babhutmal v. Laxmibai AIR 
1975 SC 1297. In Babhutmaľs case the 
High Court had re-appraised the entire evi- 
dence like a Court of Appeal and had come 
toʻa finding different from the oné which the 
District Judge as the final Court of fact had 
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recorded, Their Lordships of the Supreme 
Court disapproved of this approach. 


24. But it is well settled that certi- 
orari can issue if there is a mistake apparent 
on the face of the record and if a finding is 

rded without any legal evidence it can 
be treated as an error of law and quashed. 
(Syed Yakoob v. Radha Krishnan AIR 1964 SC 
477 and Tribuban Parkash v. Union of 
India AIR 1970 S. C. 540). It is therefore 
open for this Court to examine whether the 
Custodian had held the inquiry according to 
Jaw and reached the finding on the basis of 
legal evidence. 


25. I may at this stage mention 
that the validity of the order passed 
by the Custodian will have to be examined 
only on the grounds given by the Custodian 
and the evidence considered by him. In the 
present case the Custodian relied upon 
certain documentary evidence for arriv- 
ing at the conclusion that Mascarenhas 
Fiuza and his heirs and Joao D’Silva and his 
heirs were evacuees and the villages of Cun- 
colim and Veroda were evacuee property. 
Curiously the Administrative Tribunal on an 
appeal filed by the Society of Gauncares com- 
pletely ignored the documents containing so- 
called admissions which formed the basis of 
the Custodian’s order and took into con- 
sideration an entirely new piece of evidence 
viz. the “Carta Merce” (Charter of grants 
dated 27-3-1585) which was never produced 


before the Custodian nor had ‘been referred. 


to by him in his order. The record of the 
Administrative Tribunal does not show as to 
how and at whose instance this additional 
evidence was drafted for founding the ap- 
pellate order. If the basic order passed by 
the Custodian on the material before him 
was invalid, the appellate order passed on an 
entirely different material or evidence could 
not be sustained. This proposition finds sup- 
port from an English decision of the Chancery 
Division in Leary v. National Union of 
Vehicle Builders (1970) 2 AU E. R. 718. 
In Leary’s case the original order was void 
as it had been reached without regard to the 
requirements of natural fustice, The ap- 
pellate body however tried to cure this de- 
fect by allowing the aggrieved party to pro- 
duce evidence in support of its case. The 
legal effect of the appellate finding was con- 
sidered by Megarry J. at p. 720 of the re- 
port. He posed the question, “If a man has 
never had a fair trial by the appropriate 
trial body, is it open to an appellate body to 
discard its appellate functions and itself 
give the man the fair trial that he has never 


' A. Sociedade Agricola etc. v. R. L. Segal 


[Prs. 28-28] Goa 35 


had?” The learned Judge expressed “I very 
much doubt the existence of any such doc- 
trine”. I must reproduce the reasoning of 
the learned Judge on the point because it 
cannot be expressed in better words:—~ 


“That is not all. If one accepts the con- 
tention that a defect of natural justice in the 
trial body can be cured by the presence of 
natural justice in the appellate body, this has 
the result of depriving the member of his right 
of appeal from the expelling body. If the rules 
and the law combine to give the member the 
right to a fair trial and the right of appeal, 
why should he be told that he ought to be 
satisfied with an unjust trial and a fair ap- 
peal? Even if the appeal is treated as hear- 
ing de novo, the member is being stripped of 
his right to appeal to another body from the 
effective decision to expel him. I cannol 
think that natural justice is satisfied by a 
process whereby an unfair trial, although not 
resulting in a valid expulsion, will nevertheless 
have the effect of depriving the member of 
his right of appeal when a valid decision to 
expel him is subsequently made. Such a 
deprivation would be a powerful result to be 
achieved by what in law is a mere nullity; 
and it is no mere triviality that might be 
justified on the ground that natura] justice 
does not mean perfect justice. “As a general 
tule, at all events, I hold that a failure of 
natural justice in the trial body cannot be 
cured by a sufficiency of natural justice in 
an appellate body.” 


26. On parity of reasoning it Aoda 
be held that if the order of the Custodian was 
unsustainable on the ground that it was not 
based on legal evidence, the order of the 
appellate Tribunal could not cure this in- 
validity by referring to new evidence which 
was not before the Custodian and was never 
referred to by him in his order. 


27. I will therefore proceed to ex- 


_amine whether the order passed by the Cus- 


todian was based on legal evidence or not 
and whether the procedure adopted by him 
was proper. 


28. Rules have been framed under 
the Goa, Daman and Diu Administration of 
Evacuee Property Act, 1964, prescribing the 
manner of inquiry under section 5 of the Act. 
Sub-rules (5) and (6) of R.4 clearly lay down 
that after a written statement is filed, the 
Custodian shall proceed to hear the evidence 
which the party claiming to be interested may 
adduce. The Custodian shall after recording 
the whole evidence proceed to pronounce his 
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order which shall state the points for deter- 
mination and the finding thereon with brief 


reasons. In the present case petitioners have 
in their affidavits deposed on oath that they 
had brought witnesses but the Custodian did 
not examine them, They also stated that the 
documents which were used by the Custodian 
for founding his order were not shown to 
them nor was opportunity offered to explain 
the same. The Custodian in his counter- 
affidavit has denied this. But the fact re- 
mains that no evidence was recorded by the 
Custodian on the question consistently agitat- 
ed by the petitioners that whatever might 
have been the position four centuries back 
with regard to the title, their ancestors who 
were the Gauncares of the villages continued 
to remain in possession of the entire estate 
which fact was confirmed by Major Jadhav, 
the Sub Area Commander by his order dated 
80-12-61. This specific point was not con- 
sidered at all and no finding was recorded 
thereon, ; 

29. The learned Custodian based his 
order on the so-called “admissions” of the 
members of the Society in various letters said 
to be addressed by them to different authorities 
for restoration of their rights in these 
villages. There are four such letters referred 
to by the Custodian and only one has been 
marked as Exh, A-l while other letters have 
not been exhibited. There is no indication in 
the Order or in the entire proceeding that 
these letters on which the Order was based 
were shown to the petitioners and their ex- 
planation obtained thereon. In State of 
Mysore v. Shiv Basappa AIR 1968 S. C. 375, 
the observations of Their Lordships in para 
3 are very important because they Jay down 
the rule even for domestic Tribunals which 
ordinarily are not bound to follow the pro- 
cedure prescribed for the Courts. 


“Domestic Tribunals exercising quasi- 
judicial functions are not Courts and there- 
fore they are not bound to follow the proce- 
dure prescribed for trial of actions in Courts 
nor are they bound by strict rules of evidence. 
They can, unlike Courts, obtain all infor- 
mation material for the points under enquiry 


from all sources, and through all channels, - 


without being fettered by rules and proce- 
dure, which govern proceedings m Court. 
The only obligation which the law casts on 
them is that they should not act on any in- 
formation which they may receive unless they 
put it to the party against whom it is to be 
used and give him a fair opportunity to ex- 
plain it”. (emphasis supplied). 
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In the record of the Custodian, there is noth- 
ing to show that fair opportunity was ever 
given to the petitioners to explain the so 
called “admissions” on which the Custodian 
founded his order. 


30. I have examined the document 
marked Exh. A-Ll by the Custodian. The 
Custodian picked up only a part.of the docu- 
ment and did not consider the other part in 
which the signatories had claimed that the 
Gauncares of these villages were in sole pos- 
session of the paddy fields and personally 
cultivated those lands with their own hands 
from times immemorial. This document was 
signed by certain persons though it is not 
known if they were acting in a representative 
capacity on behalf of all the Gauncares or the 
Society of Gauncares, All these facts had 
to be necessarily scrutinized before an isolated 
statement shorn from the context was picked 
out to support an argument that the 
Gauncares had no right whatsoever in the 
property in question. The same infirmity is 
visible in the Custodian’s approach with re- 
ference to other three documents mentioned 
in his order. 


31. The documents containing the s0- 
called “admissions” were private documents 
and needed formal proof. There was noth- 
ing on record to show that these private docu- 
ments including Exh. A-] were properly proved 
by the person or persons signing the same. 
The use of these documents as evidence was 
contrary to law and the Custodian as a quasi- 
judicial body who under the rules was bound 
to act according to a given procedure, could 
not ignore the prescribed manner of proving 
a document. These documents therefore 
were not admissible unless properly proved 
and in any case the failure of the Custodian 
to put these documents to the petitioners 
before using the same against them was illegal 
being contrary to the principles of natural 
justice. The fact that the Administrative 
Tribunal did not make any reference to them 
confirms the view that they were wrongly 
and improperly used by the Custodian. In 
this way I am clearly of the opinion that 
there was no legal evidence to form the basis 
of the impugned order passed by the 
Custodian. 


82. Perusal of the record and pro- 
ceedings before the Custodian would show 
that the petitioner Society had taken a de- 
finite stand of being in continuous posses- 
sion as Gauncares since the time of their 
forefathers spread over centuries. Whatever 
be the effect of the so-called confiscation by 
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the Portuguese Viceroy about four centuries 
back which the Custodian inferred from the 
“admissions” allegedly made by some per- 
sous, the right to the property had to be 
determined on the basis of the case set up by 
the petitioners. This was not even touched 
by the Custodian. 


33. It is to be noted that the powers 
of the Custodian under the Act are vast and 
jurisdiction of the Civil Court is barred on 
matters which the Custodian is empowered to 
decide. Whether a question of title set up by 
the Gauncares can be decided by a Civil Court 
or not is a vexed question and this is not an oc- 
casion where this matter may be commented 
upon although the Custodian in his order has 
claimed that Civil Court’s jurisdiction even 
onthe question of title is ousted by virtue 
of section 37 of the Act. The scheme of the 
Act shows that by declaring a property as 
evacuee property, the Custodian is vested 
with the power to take possession of the pro- 
perty even when it is in possession of persons 
who are not evacuees or do not claim through 
them. To achieve this, the whole executive 
machinery including the Police Force can be 
used by the Custodian. The effect of his 
finding therefore, is far-reaching and may be 
disastrous to some persons who claim title 
to such property. In the instant case it is 
seen that the Government of Goa, Daman 
and Diu has already issued a notice ta the 
Society to deposit the profits at the rate of 
rupees two lakhs per annum from 1961 up 
to date. A matter of such grave importance 
where stakes are so heavy, was treated in a 
cavalier way by the Custodian. The appellate 
Court i. e. the Administrative Tribunal went 
on a wrong track in trying to support the im- 
pugned order on an entirely new premise by 
relying upon a document which was not be- 
fore the Custodian nor was referred to by 
him. The principal question about possession 
over the centuries was not examined by the 
Administrative Tribunal also which confined 
its discussion only to the interpretation and 
effect of the document “Carta Merce”. 
Learned counsel for the petitioners before me 
submitted that the Administrative Tribunal 
wrongly interpreted the contents and effect 
of this document’ and he went on to argue 
that this document was revoked later by the 
Royal Proclamation dated 6-2-1589. I will 
refrain from commenting on this argument 
because the matter has to be investigated 
not by this Court under Art. 226 of the 
Constitution but by the Tribunal i. ə. in the 
present case the Custodian who under law 
is the authority to make inquiry into all the 


facts pleaded by the parties. 
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34. I feel compelled to invite the 
attention of the Custodian to the object and 
purpose of this enactment. The Goa Act is 
in terms a replica of the Central Act (Ad- 


- ministration of Evacuee Property Act, -1950).. 


While dealing with the Central Act it was 
observed by Their Lordships of the Su- 
preme Court in Ebrahim Aboobaker v. Tek 
Chand AIR 1958 SC 298 at para 24 as fol- 
lows:— 


“The object and the scheme of the Act 
leave little doubt that the Act was intended, 
as its title shows, to provide for the Ad- 
ministration of evacuee property and it is 
common ground that this property has ulti- 
mately to be used for compensating the re- 
fugees who had lost their property in Pakistan. 
The Act contains elaborate provisions as to 
how the administration is to be carried out.”, 


The Punjab High Court in G. Sohan v. Dy. 
Custodian General AIR 1960 Punj 223 has 
also reiterated the same principle in the 
following words:- 


“The object of the Act was to safeguard 

the property of Muslim evacuees principally 
for the purpose of rehabilitating and accom- 
modating the displaced persons who 
came over to India and were evacuees from 
what is now Pakistan.” 
Though the historical back-drop of the Cen- 
tral Act and the Goa Act might be different, 
yet it should be kept in mind that the pur- 
pose of both the enactments is the “ad- 
ministration” of the evacuee property and 
not its “confiscation”. While deciding the 
rights of the “interested persons” claiming 
to be in possession or occupation of the 
evacuee property in question, the cardinal 
object of the Act cannot be ignored. 

35. For the foregoing reasons I am 
of the opinion that the Custodian misconduct- 
ed the inquiry by not following the preserib- 
ed procedure of giving opportunity to the 
parties to produce evidence, by not decid- 
ing the question of continuous possession and 
by basing his order on inadmissible evidence. 
The order of the Custodian is therefore 
quashed and set aside. The confirming 
order of the Administrative Tribuna] is also 
set aside for reasons already discussed. Sub- 
sequent orders passed by the Custodian (Exh. 
E) and the Govt. of Goa, Daman and Diu 
(Ex. F) in execution of the impugned orders 
are quashed and set aside. The notices issu- 
ed by the Custodian need not be quashed 
as they are valid and proper, but if the 
Custodian as a measure of abundant caution, 
considers it expedient to issue fresh notices 
to all the concerned parties including those 
who claim some rights through the attorney of 
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the said Fiuza, he can do so when he proceeds 
to recommence the inquiry. No declaration 
of title in petitioner’s favour can be granted 
in the circumstances.’ The matter will go 
-back to the Custodian for a proper and legal 
enquiry as contemplated by the Act and the 
Rules which include giving opportunity to 
“interested persons” to produce evidence. In 
such an inquiry the Custodian will be bound 
to put all the documents to the petitioners on 
which a declaration about the property . be- 
ing evacuee property will be founded. Costs 
on respondents as per rules. 

Case remanded, 


erence 
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K. N. SHUKLA, ADDL J. C. 


Rafael Pereira, Appellant v. 
Oscar da Piedade Pereira, Respondent. 
Second Appeal No. 7 of 1974, D/- 22-8- 


Silvano 


1975 

(A) Civil P. C. (1908), O. 10, R 1 — 
Procedure — Ignorant defendant unaided by 
advocate — No direction given to file written 
statement — Case was remanded to give op- 
portunity to defendant to file written state- 
ment and contest suit subject to costs. (AIR 
1938 Bom 470 and AIR 1945 All 352 Distin- 
guished), - (Paras 5, 6, 8) 
Cases Referred: Chronological Paras 
AIR 1945 All 352 = 1945 All LJ 245 7 
AIR 1988 Bom 470 = 40 Bom LR 972 7 

J. D'Souza, for Appellant; E. Faleiro, for 
Respondent. 

JUDGMENT;— This second appeal is 
directed against the judgment and decree of 
the Addl District Judge, Panaji dismissing 
i appeal No. 94/72 filed by the: appel- 

t 


2. Respondent had brought a suit for 
ejectment against the appellant from a plot of 
land leased out to him for running a grocery 
stal] thereon. In answer to the summons, the 
appellant appeared before the trial Judge but 
did not file any written statement. There 
was no order directing him to file a written 
statement. Thereafter the case was adjourn- 
ed two or three times on plaintiffs request. 
Defendant was consistently present on al] the 
hearings. On the last date i. e. on 22-8-1972 
the trial Court recorded plaintiff's statement 
and closed the case for judgment. Judgment 
was pronounced on 22-8-1972 and plaintiff's 
claim was decreed. 

3. The main grievance of the defen- 
dant before the first appeal Court and this 
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Court has been that he was not given reason- 
able opportunity to defend his right. The 
learned Addl. District Judge underlined the. 
scope of O. 10 R. 1 C. P. C. and thereafter ob- 
served that “the Court was under no obliga- 
tion of cautioning the defendant about the 
consequences of not cross-examining the plain- 
tiff’. Holding that there was no other irregula- 
rity nor denial of opportunity to the defen- 
dant the learned Addl. District Judge dis- 
missed the appeal. 


4, From the order sheet of the trial 


Judge it is clear that the learned Judge did 


not direct or order the defendant to file a 
written statement of his defence, It is true 
that the Court was not bound to do so but it 
is an accepted procedure now that a clear 
direction to a defendant to file written state- 
ment is issued. Only when despite such a 
direction, the defendant defaults in filing a 
written statement, the trial Court proceeds 
with further hearings either ex parte or with- 
out such a written statement with legal con- 
sequences that follow the default. 


5. Courts below have acted as if the 
procedural lawisan endin itself and nota 
means to an end. Also, they took an extremely 
hard and stiff view of the duties of the trial 
Judge. Itis true the C. P.C. does not put an 
obligation on a Judge to suggest any particular 
course of action to a party, however ignorant 
he may be. The practice over the years how- 


‘ever has -been to direct and inform the ignor- 


ant party about the proper step to be taken 
in a particular case. 


6. In the present case the defendant 
who had entered appearance on all hearings 
unaided by any advocate could expect a direc- 
tion by the Court for filing a written state- 
ment about his defence if any. Only there- 
after the Court would have been justified in 
proceeding with the suit and recording plain- 
tiffs evidence. Plaintiff was examined in the 
presence of the defendant and in the record 
of the statement the endorsement is’ “cross- 
examination nil”. It is not clear whether the 
defendant was called upon to cross-examine 
the plaintiff at all. Judicial conscience must 
in such cases be alert and whenever necessary 
a Judge must give suitable directions to the 
undefended parties about the procedure to be 
adopted by them. Failing to do so amounts 
to a failure to do justice according to law. 


7. Learned counsel for the respondent 
invited my attention to the Commentary by 
Mulla on C. P. C. 18th Edition p. 766 in 
support of his proposition that failure of the 
defendant to file a written statement should. 
be taken as his admission of the plaint allega- 
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tions. This Commentary is based on observa- 
tions in Vinayak v. Chintaman AIR 1988 Bom 
470 and Ram Rakhan v. Govind Das AIR 
1945 All 852. In Vinayak’s case this observa- 
tion was made while deciding an appeal 
against an order passed under O. 9 R. 18 
C. P. C. refusing to set aside the decree. The 
observations were obiter dicta, Moreover in 
that case there was a clear direction by the 
Court to the defendant to file written state- 
ment which he had not complied with It 
was therefore observed that in such a case a 
defendant should be taken to admit the al- 
legations in the plaint The case of Ram 
Rakhan however, does not go so far and Their 
Lordships merely observed that a defendant 
is not bound to file a written statement un- 
less compelled to do so by Court. That too 
was a case under O. 9 R. 13 C. P. C. Both 
these cases are distinguishable. 


8. For reasons discussed above I think 
this appeal should be allowed and the appel- 
lant should be given an opportunity to file a 
written statement and contest the suit subject 
to costs of Rs. 25/-. The orders of the 
Courts below are set aside. The case is re- 
manded to the Court of the first instance with 
the direction that it will ask the defendant/ 
appellant to file a written statement. There- 
after the case should be disposed of according 
to law. Costs throughout shall be borne by the 
parties as incurred. Parties should appear 
before the trial Court on 28-9-75 and costs of 
Rs. 25/- should be paid the same day. 

, Appeal allowed. 





AIR 1976 GOA, DAMAN & DIU 39 
K. N. SHUKLA ADDL. J. C. 

Annie Mary Pinto and another, Appellants 
v. Babal Banekar and others, Respondents. 

Second Appeal No, 85 of 1978, D/- 80-7- 
1975. 

(A) Civil P. C. (1908), O. 10, R., 1, O. 6 
R. 1 — Oral statement under O. 10, R, 1 
— Not a substitute for pleading. 

A look at O. 10, R. 1 would show that 
the purpose therein is to find out the real 
points in controversy between the parties by 
way of clearing up the pleadings and remov- 
ing any ambiguity therein. Such an oral state- 
ment is not a substitute for a “pleading” as 
defined under O. 6 R. 1. The oral statements 
recorded under O. 10, R. 1 have only a limit- 
ed operation and the omission to state facts 
which could entitle the defendants to raise 
a plea that they are agricultural labourers 


1S/LS/D180/75/CWM 





A. M. Pinto v. Babal Banekar (Shukla Addl. J. C.) [Prs. 1-5] Goa 89 


would not debar them even at a later stage to 
raise such a plea. (Paras 8, 12) 
- (B) Goa Daman and Diu (Protection from 
Eviction of Mundcars, Agricultural Labourers 
and ‘Village Artisans) Act (1971), Sections 3 
and 10 — Civil suit for possession decreed — 
Act coming into force during pendency of ap- 
peal against decree — Finding of trial Court 
that the defendants were not mundcars has 
to be re-opened as such question can be de- 
cided by Mamlatdar alone under the Act 
which has retrospective operatian — Appel- 
late Court held, justified in permitting defen- 
dants appellants to raise the plea and direct- 
ing the same to be decided by Mamlatdar — 
Plea, held could not be refused on ground of 
delay. (Paras 10 and 12) 


M. S. Usgaokar, for Appellants; V. N. 


_ Lawande, for Respondents, 


JUDGMENT:— This is a plaintiffs’ 
second appeal. 

2. Plaintiffs sued for possession of 
their property No. 24268 situate at Calangute 
after removal of the superstructures standing 
thereon. The suit was decreed by the trial 
Court. This decree has been reversed in first 
appeal by the District Judge and he has re- 
manded the case back to the trial Court with 
certain directions after allowing an amend- 
ment application filed by the defendants. 
Plaintiffs have challenged this order. 


3. Brief facts relating to the contro- 
versy may be stated. Plaintiffs claimed that 
in 1960 or 1961 defendant No. 2 was per- 
mitted as licensee to build a small hut of palm 
leaves in the suit property just out of toler- 
ance and good-will, In April 1965 when 
plaintiffs came to Goa from Bombay they 
noticed that the defendants had raised a per- 
manent structure of bricks without permission. 
Plaintiff No. 1 asked defendant No. 2 to vacate 
the suit property and remove the structure. 
But defendants did not vacate the land nor 
did they remove the structure. 


4, Defendants did not file a written 
statement and the order sheet of the trial 
Judge dated 14-4-1969 shows that they did 
not want to file any. The trial Court there- 
fore recorded the statements of the defen- 
dants presumably under O. 10 R. 1 C. P. C. 
Defendants stated that about 14 years ago, 
father of plaintif No. 2 had permitted defen- 
dant No. 2 to build a hut on the property and 
live therein for ever and had also permitted 
him later to construct brick walls and a tiled 
roof in place of the wooden walls and the 
roof of palm leaves. 

5. The learned trial Judge framed 5 
issues but was content to record findings only 
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on two issues. The finding of the trial Court 
was that the defence plea actually amounted 
to a plea that the defendants were mundcars, 
though this was not spelled out in so many 
words. The learned trial Court then proceed- 
ed to examine whether this plea was proved 
and held that the defendants failed to prove 
that they were mundcars within the ambit of 
Article 2 of Diploma Legislative No. 1952 
dated 26-11-1959 enacted for protection of 
the mundears. On the basis of these findings 
a decree in ejectment was passed against the 
defendants. 

6. When the matter came before the 
District Judge in appeal the defendants (ap- 
pellants before District Judge) applied for 
permission to raise a plea that they were 


agricultural labourers entitled to protection 
under the Goa, Daman and Diu (Protection 
from Eviction of Mundcars, Agricultural 


Labourers and Village Artisans) Act, 1971 
(hereinafter called Protection of Mundcars etc. 
Act) and the Civil] Court had no jurisdiction 
to decide this issue. The learned District 
Judge in the impugned judgment held that 
the plea of protection of mundcars and agri- 
cultural labourers became available to the 
appellants only when the Act came into force 
on 2-10-1971 i. e during the pendency of the 
appeal and the operation of the Act being re- 
trospective, it was necessary that this plea of 
the defendants may be treated as an amend- 
ment of pleadings and may be examined. 
Since the question fell within the jurisdiction 
of the Mamlatdar, the District Judge directed 
that the defendants be permitted to obtain 


the decision of the Mamlatdar on the issues - 


relating to their plea about being mundcars 
and agricultural labourers and these issues 
may be referred to the Mamlatdar for his 
findings and the trial Court should dispose of 
the suit after Mamlatdar’s decision. 

ve The contention of the appellants 
in this Court is two-fold. The first is that 
no plea of mundcarship was ever raised and 
the trial Court as well as the first appellate 
Court were in error to interpret the statement 
of appellant No. 2 under O. 10 R. 1 C. P. C. 
as. a plea that he was a mundcar. The second 
is that the amendment of the pleadings to add 
a plea that defendants were agricultural 
labourers should not have beén allowed be- 
cause this case was not-set up in the plead- 
ings even though protection to agricultural 
labourers had been granted under the Ten- 
ancy Act, 1964. It was wrong to say that 
such protection to agricultural labourers was 
extended only under the Protection of Mund- 
cars ete. Act. 


8. Both the arguments raised by the 
learned counsel must be rejected. In the in- 
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stant case no written statement was filed by 
the defendants and therefore all the necessary 
pleadings could not be raised. The learned 
trial Court instead of properly advising the 
illiterate and undefended respondents/defen- 
dants to file a written statement, immediately 
proceeded to record their oral pleas presumab- 
ly under O. 10 R. 1 C. P. C. Now a look at 
O. 10 R. 1 C. P. C. would show that the 
purpose therein is to find out the real points 
in controversy between the parties by way 
of clearing up the pleadings and removing any 
ambiguity therein. Such an oral statement is 
not a substitute for a “pleading” as defined 
under O. 6 R. 1 C. P. C. Rule 1 CPC 
says “A pleading shal] be a plaint or written 
statement”. The marginal heading of Order 
10, Rule 1 shows that this rule is meant to 
ascertain whether allegations in the pleadings 
are admitted or denied. Thus the failure of 
the defendants in this case to raise specific 
pleas of mundcar or agricultural labourer will 
not shut out such a plea at a later stage. 


9. Rightly or wrongly the trial Court 
observed in its judgment that the statement of 
defendant No. 2 indicated that a plea of 
mundcar was raised. The trial Court consi- 
dered this and recorded its finding thereon. 
It would appear from the judgment of the- 
District Judge that there was no attempt to 
challenge the interpretation of the trial Court 
as regards the plea of mundcarship raised by 
the defendants in their oral statements. It 
would not be proper at this stage to hold that 
the pleading in the oral statement did not 
amount to a plea that the defendants were 
mundcars. The only question which there- 
fore falls for consideration is whether the 
learned District Judge was right in directing 
that the issue on the plea be framed and for- 
warded to the Mamlatdar for decision. 


10. Before the Protection of Mund- 
cars etc. Act came into force on 2-10-1971 the 
rights of the mundcars were governed by 
Legislative Diploma No. 1952 dated 26-11- 
1959. The difference between the new and 
the old Acts appears to be that under the 
old Act the Civil Court was competent to 
inquire into the claim set up by any person 
that he was a mundcar while under the new 


Act Civil Court has no jurisdiction to decide ’ 


this question and the same has to be decided 
by the Mamlatdar. Section 3 of the Protec- 
tion of Mundcars ete. Act makes the Act re- 
trospective in operation and bars any suit or 
proceedings in execution of decree for evic- 
tion of the mundear and enjoins that all kinds 
of suits or proceedings for eviction of a mund- 
car from his dwelling house shall be stayed. 
Section 10 of the Act empowers the Mamlat- 
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dar to decide whether or not a person is a 
mundcar, agricultural labourer of a village 
artisan. The question which now arises is 
whether the decision of the trial Court that 
the defendants were not mundcars has to be 
re-opened and can be decided by the Mamlat- 
- dar as a result of the coming into force of the 
Act. In my view it is. The finding of the 
trial Court had not concluded the dispute be- 













peal the new Act came into force and ` the 
jurisdiction of the Civil Court to decide whe- 
ther a person was a mundcar or not was taken 
away. The operation of the new Act being 
retrospective, the Civil Court which was in 
seisin of the matter became divested of the 
ower to decide the question. 


11. The matter may be better ap- 
preciated from another angle. Suppose a spe- 
cific plea had been raised by the defendants 
claiming that they were mundcars. During 
the pendency of the suit, the new Act were 
to come into force. What would have been 
the effect? According to me in terms of Sec- 
tion 3 and Section 10 of the Protection of 
Mundcars etc. Act, the Court would have 


been required to.stay the proceedings and. < 


refer the issue for decision to the Mamlatdar. 
It could not be claimed that since at the 
time of the institution of the suit the Civil 
Court had jurisdiction to decide the issue, it 
was competent for it to decide it notwithstand- 
ing the coming into force of the new Act dur- 
ing the pendency of the suit. J therefore 
agree with the finding of the learned Dist- 
rict Judge that with coming into force of the 
Act (of 1971) the jurisdiction of the Civil 
Court to decide the issue was ousted and it 
could be decided only by the Mamlatdar. 


12. As regards the application for 
amendment of the pleadings to introduce a 
plea that the defendants were agricultural 
labourers, the argument of the learned coun- 
sel for the appellant was that there was enor- 
mous delay as this protection was available 
to an agricultural labourer even before the 
1971 Act came into force. It was argued that 
under the Goa, Daman and Diu Agricultural 


Tenancy Act, 1964 (hereinafter called the, 


Tenancy Act), protection to agricultural labou- 
rers from eviction had been afforded under 
Section 17 (9) thereof. He submitted that 
the notification envisaged under Section 17 
(9) of the Tenancy Act was issued in Govern- 
ment Gazette dated 9-4-1967. There was 
therefore no justification according to him for 
raising this plea so late. The argument has 
to be rejected on two grounds. First is that 
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the defendants were not represented by an 
advocate and had not even filed their written 


statement. The oral statements recorded 
under Order 10.Rule 1 C. P. C. had only a 
limited operation and the omission to state 
facts which could entitle the defendants to 
Taise a plea that they were agricultura] labou- 
rers would not debar them even at a later 
stage to raise such a plea. Second ground is 
that the word ‘agricultural labourer’ was now- 
here defined in the Tenancy Act nor were 
any rules framed or provisions made about 
the forum for inquiry into such a question. 
The Protection of Mundcars etc. Act of 1971 
was the first enactment which fulfilled this 
condition and provided the necessary defini- 
tion as also the forum for deciding the ques- 
tion. As the new Act which came into force 
during the pendency of the appeal protected 
the agricultural labourers from eviction, vide 
Section 3 thereof even when the suit was 
pending, the defendants were entitled to raise 
the plea before the appellate Court. The ap- 
pellate Court was right in permitting the de- 
fendants/respondents to raise this plea and . 
directing that the same be decided by the 
competent authority i. e. the Mamlatdar. 


18. The learned District Judge has 
allowed amendment of the written statement, 
forgetting that there was no written statement 
on record. This is an unfortunate position be- 
cause it might lead to some confusion. How- 
ever, since the learned trial Judge did not take 
the necessary precaution and did not appre- 
ciate the necessity of obtaining the written 
statement from the defendants, we are com- 
pelled to make the best of whatever material 
is on record and treat the application of the 
defendants as an amendment of the oral 
pleadings as envisaged in Order 10 Rule 1 
C. P. C. The learned District Judge has already 
directed the issues to be framed and referred 
to the Mamlatdar. Nothing more can be add- 
ed to that. 


14. The appeal is therefore dismissed 


and the judgment and decree of the learned 
District Judge are confirmed. Costs as incurr- 
ed, 


ste Appeal dismissed, 
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TITO MENEZES J. C. 
Manguesh Arjun Arambolkar, Appellant 
v. Rukmin Toraskar and others, Respondents. 


First Civil Appeal No. 15 of 1970, D/- 
22-7-1975°. 


(A) Civil P. C. (1908), Section 105, 
O. 16 R. 20, O. 17 R. 8 — Scope — Order 
either under Order 16 Rule 20 or under O. 17 
Rule 3 — Neither appeal nor revision pre- 
ferred therefrom — Order if can be challenged 
in appeal from decree. 


Section 105 provides that any error, de- 
fect or irregularity ih. any order may be set 
forth as a ground of objection in the memoran- 
dum of appeal. The wording of the section 
lays stress on any “error, defect or irregula- 
rity” in any order passed in the course of the 
proceedings and not on the “order”. There- 
fore, an order cannot be attacked in appeal 
from a final decree, unless the error, defect 
or irregularity in the order is one affecting the 
decision of the case on merits. The error, 
defect or irregularity referred to in Section 
105 must be an error, defect or irregularity 
in law or procedure and not in matters of 
fact. AIR 1925 Cal 766 and AIR 1927 Bom 
455, Followed. (Para 5) 

Appeal against decree dated 15-7-1970 
in title suit. During trial plaintiffs closed 
their case on 10-3-1970. Though asked by 
Judge, defendant did not enter witness box. 
On adjourned date of 11-3-1970 also, his 
witnesses remained absent and he did not put 
up his case. His application for time was 
dismissed and his case was considered as clos- 
ed. Such an order was either under O. 16 
R. 20 or under O. 17 R. 8. Neither ap- 
peal nor revision preferred therefrom. Held, 
that order could not be attacked in appeal 
against decree. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1927 Bom 455 = ILR 51 Bom 495 5 
AIR 1925 Cal 766 = ILR 52 Cal 472 5 

M. S. Usgaocar, for Appellant; Dr. Ataide 
Lobo, for Respondents. - 


JODGMENT:— This first civil appeal is 
directed against the judgment and order of 
the Senior Civil Judge, Bicholim dated 15-7- 
1970. The respondents/plaintiffs filed a suit 
against the appellant/defendant for possession, 
mesne profits and damages. On March 10th, 
1970, the plaintiffs closed their case. The 
learned Senior Civil Judge asked the defen- 
dant to go into the box to give evidence. The 


“(Against judgment and order of Sr. Civil J. 
Bicholim, D/- 15-7-1970). 
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defendant declined to go on the allegation 
that he could not speak properly because he 
had a sore throat, though he talked to the 
Court and replied to the questions asked 
from him. The witnesses of the defendant 
also were not present in Court, The defen 
dant had given the list of twelve witnesses on 
whose testimony he proposed to rely. All the 
12 witnesses were from Tivim. The defendant 
applied for summons to be issued to only four 
out of these 12 witnesses, thereby implying 
that the remaining eight witnesses would he 
brought by him to the Court without the help 
of the Court. He did not pay the process 
fees, though there was a specific order for 
such payment, till the noon of March, 10. The 
learned Trial Judge adjourned the case to 
March, 11, 1970. The defendant did not ob 
ject to the case being adjourned to the next 
day. 


On the 11th March, the defendant mada 
an application stating that he had failed to 
pay the process fees for the issuance of sum- 
mons against the four witnesses because he 
was poor and his “benefactor” had gone to 
Belgaum. He did not state why the remain- 
ing eight witnesses had not been brought. He 
further stated in the application that his ad- 
vocate was unable to put his appearance on 
the 11th on account of previous equally im- 
portant commitments and also because he did 
not succeed in getting a substitute. Finally it 
is stated in the said application that in addi- 
tion to the previously given reasons, there was 
the fact that the defendant is unwell and 
therefore unable to put up his case before the 
Court. The learned Trial Judge therefore 
dismissed the application of the defendant, 
considered his case as closed and proceeded 
to dispose of the suit. 


2. The main attack against the judg- 
ment and order is directed against the legality 
on the order of 11th March, 1970 (hereinafter 
referred to as the “said Order”). Shri Usgao- 
car, learned advocate for the defendant states 
that if the “said order” is not set aside and 
the case remanded for giving to the defendant 
an opportunity to adduce his evidence, he 
will be unable to assail the judgment and 
order of the trial Court, 


3. It is pointed out by Dr. Ataide 
Lobo, learned Advocate for the plaintifs that 
the decree in the suit was passed on 15-7-70 
and that tbe defendant did not file any Revi- 
sion Application to have the “said order? of 
the 11th March set aside for over four months 
and that this indicated that the present chal 
lenge taken in this appeal, to the “said order” 
was an afterthought. The defendant was pre- 
sent at all the hearings of the suit subse- 
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quent to the “said order” and the matter was 
argued by him on his behalf and yet he made 
an application for setting aside the decree on 
the ground that the decree was ex parte. No 
appeal was filed by the defendant against the 
order dismissing his application for setting 
aside the alleged ex parte decree. All this 
indicates that the defendant was not quite 
serious about the prosecution of his case, 


4, As rightly pointed out by Dr. Lobo, 
the said order which is challenged in this 
appeal is either an order under Order 16, 
Rule 20 or an order under Order 17, Rule 3 
C. P. C. These two rules read as follows:— 


“Rule 20: :— Where any party to a suit 

present in Court refuses, without lawful ex- 
cuse, when required by the Court, to give 
evidence or to produce any document then 
and there in his possession or power, the Court 
may pronounce judgment against bim or make 
such order in relation to the suit as it thinks 
fit. 
Rule 8:— Where there are several issues, 
the burden of proving some of which lies on 
the other party, the party beginning may, at 
his option, either produce his evidence on 
those issues or reserve it by way of answer 
to the evidence produced by the other party; 
and, in the latter case, the party beginning 
may produce evidence on those issues after 
the other party has produced all his evidence, 
and the other party may then reply specially 
on the evidence so produced by the party 
beginning; but the party beginning will then 
be entitled to reply generally on the whole 
case, 
In view of the wording of the two sdis re- 
produced above, the argument’ of Dr. Lobo 
has to be accepted, An order under O. 16, 
Rule 20 is appealable, but no appeal was 
filed against the “said order”. 

5. It is urged before me by Dr. Lobo 
that as the defendant has not filed a Revision 
Application the validity of the “said order” 
should not be allowed to be examined in this 
appeal. In any event, Dr. Lobo states, the 
validity of the “said order” can be challenged 
only within the scope in which that validity 


could be challenged in a Revision Application 


under Section 115 of C. P. C. As against this 
argument Shri Usgaocar contends that in view 
of Section 105 of C. P. C. the scope of the 
challenge is the same as that of the challenge 
by way of appeal. I am unable to agree with 
this argument. Section 105 provides that any 
error, defect or irregularity im any order may 
be set forth as a ground of objection in the 
memorandum of appeal. Therefore Section 
105 does not permit the challenge of the 
order in the appeal. The wording of the 
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section lays stress on any “error, defect or 
irregularity” in any order passed in the course 
of the proceedings and not on the “order”. 

The section further provides that such error, 
defect or irregularity may be made a ground 
for an objection in a memorandum of appeal. 


This point was clarified by the decision 
given by the Calcutta High Court in ‘Sayma 
Bibi v. Madhusudan Mohanta’, ILR 52 Cal 
472 = (AIR 1925 Cal 766), wherein it was 
held that an order setting aside an abatement 
and allowing substitution of parties, passed in 
final decree in a mortgage suit, cannot be 
questioned in appeal from the decree whether 
such order is passed before or simultaneously 
with the decree, as it does not affect the deci- 
sion of the case within the meaning of Sec- 
tion 105 of the Civil Procedure Code. In 
‘Dhondu Narayan v. Vaman Govind’, 1927 
ILR 51 Bom 495 = (AIR 1927 Bom 455), 
where an ex parte decree was set aside by the 
trial Judge and the suit proceeded with on the 
merits, the lower appellate Court on an ap- 
peal to it from the final decree went into the 
merits of the order of the trial court and set 
the order aside. On appeal the High Court 
held that the lower appellate court had no 
power under Section 105 (1) to quash the 
order of the trial Court setting aside its ex 
parte decree. Therefore, an order cannot be 
attacked in appeal from a final decree, unless 
the error, defect or irregularity in the order 
is one affecting the decision of the case on 
merits. The error, defect or irregularity re- 
ferred to in Section 105 must be an error, 
defect or irregularity in law or procedure and 
not in matters of fact.. 


6. In the circumstances the appeal 
fails and is dismissed with costs. 
Appeal dismissed. 
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K. N. SHUKLA, ADDL. J. C. 

Ramanata E. Naik and another, Appel- 
lants v. Joaquim Pereira and others, Respon- 
dents. 

First Civil Appeal Nos. 17 and 18 of 
1974, D/- 10-4-1975. ; 

(A) Motor Vehicles Act (1939), S. 110-B 
— Negligence — Motor vehicle, while pass- 
ing over a culvert, breaking down the culvert 
and falling into the rivulet — No explanation 
given for the accident — Held the negligence 
of the driver was proved — Maxim res ipsa 
loquitur applied in such a case. (Maxims — 
Res ipsa loquitur). (Para 7) 


JS/LS/D947/75/AMG 
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(B) Motor Vehicles Act (1939), S. L10-A 
(1) (b) — Persons entitled to apply — Major 
sons or legal representatives of deceased per- 
son are not barred from laying a claim for 
compensation if the claimants are the benefi- 
ciaries of the deceased and have suffered pecu- 
niary loss on account of her death. 1967 Acc 
CJ 82 (Punj), Ref. (Para 9) 


(C) Motor Vehicles Ac: (1989), S. 110-B 
— Damages — Instantaneous death in motor 
accident —- Damages, calculation of. (Tort — 
Negligence). 


Where it was clear that death in the 
motor accident was instantaneous, any amount 
as general damages for pain, suffering and 
shock to the deceased could not be allowed 
under the principles of the Law of Torts or 
under the Fatal Accidents Act. Nor could 
any amount be awarded for the inconvenience 
and discomfort caused to the claimants due to 
the loss of the deceased. AIR 1960 Punj 300; 
Charlesworth on Negligence, 4th Edn, 
p. 1212, Rel. on. (Paras 10, 18) 

There was nothing wrong on the part of 
the Tribunal in generally employing the 
method of calculating damages as laid down 
by Charlesworth at p. 1217, on Negligence, 
4th Edition. (Para 12) 


(D) Motor Vehicles Act (1939), S. 110-A 
(1) (b) — Persons entitled to apply — Death 
of Christian in motor accident — Claim by 
person as adopted son of deceased could not 
be advanced — Under. Christian law there 
is no right of adoption. (Para 14) 


(E) Motor Vehicles Act (1939), S. 110-A 
(1) (b) — Persons entitled to apply — Death 
of person in motor accident — Claim by 
mother of deceased — Death of claimant 
pending claim — Son and grandson substitut- 
ed as legal representatives — Even if grand- 
son was not legal representative of the deceas- 
ed claimant, the son could represent the estate 
of the deceased claimant as her heir — Peti- 
tion was therefore competent as cause of. ac- 
tion survived in favour of the son, the legal 
representative of the original - claimant — 
However, the compensation could be assessed 
only after taking into consideration the dama- 
ges which could be recovered by the original 


claimant and not by considering the pecuniary ` 


loss to the son and grandson — (Civil P. C. 
(1908), Order 22, Rule 3). (Para 14) 
(F) Motor Vehicles Act (1939), S. 110-B 
— Interference with award of Tribunal. 
The general principle is that there should 
not be any interference with damages award- 
ed by a Tribunal. Charlesworth on Negl- 
gence, 4th Edn., p. 1259, Rel. on. 
(Para 12) 


R. E. Naik v. J. Pereira (Shukla Addl. J. C.) 


‘ They claimed compensation 


ALR 


Cases Referred: Chronological Paras 
1967 Acc CJ 82 (Punj)- 


AIR 1960 Punj 300 = 62 Pun LR 362 10 


Mr. William Gomes, for Appellants; 
Gilman Fernandes, for Respondents. 


JUDGMENT:— First Civil Appeals 
Nos. 17/74 and 18/74 will be disposed of by 
a common judgment The claim-pstitions 
out of which these appeals arise. were dispos- 
ed of by the Claims Tribunal by a single 
judgment. ` 

2. The motor vehicle, a pick-up van 
No. GDT 4040 which was invołved in the 
accident resulting in the death of two women, 
belonged to appellant No. 1 Ramakant E. 
Naik and was insured with appellant No. 2 
the British India General Insurance Company 
Ltd. The pick-up was carrying some labourers 
on 24-2-68 from Cuncolim to Biumsua. The 
vehicle ‘while passing over a culvert fell into 
the rivulet causing instantaneous death of 
two women, namely Conceicao ‘Pereira and ` 
Especiosa Dias. 


3. In claim petition No. 6/68 the 
claimants are the sons of the deceased Com- 
ceicao Pereira. -According to them the ac- 
cident occurred because the motor vehicle was 
driven in a rash and negligent manner so that 
it went out of control and fell into rivulet 
while crossing the culvert. According to these 
claimants their deceased mother had a 
monthly income of about Rs. 250/- and her 
age at the time of her death was 45 years. 
amounting to 
Rs. 20,000/- as loss of benefit accruing to 
them from the earning of their mother. 


4, Claim petition No. 7 of 1968 was 
filed by Sebastiana Dias aged about 60 years, 
mother of the deceased Espiciosa Dias. Dur- 
ing the pendency of the petition Sebastiana 
Dias died and her legal representatives namely 
Jose Dias, her son and Camilo Dias her 
grandson were brought on record. The 
grandson claimed that he was the adopted son 
of the deceased Miss Espiciosa Dias. The 
monthly income of the deceased was alleged 
to be Rs. 250/- approximately and the amount 
of compensation claimed by the applicants was 
Rs. 20,000/-. 


5. The defence set up by the appel- 
lants/non-applicants was identical in both the 
cases, They denied that the accident occurred 
due to rash or negligent act of the driver of 
the vehicle. The quantum of damages was 
also denied. The insurer had pleaded that 
the deceased were not travelling in the pick- 
up under the terms of employment of the 
insured and therefore under the policy the 
insurer was not liable. It was also pleaded 
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that the pick-up was carrying more than the 
permitted load and therefore under the terms 
of the policy the insurer was not liable to in- 
demuify the owner of the vehicle. 


6. The learned Tribunal held that 
the deceased women were travelling under the 
terms of their employment as labourers of the 
owner of the vehicle. The accident occurred 
due to the negligence and rashness of the 
driver and the owner and insurer company 
were liable to pay damages. The learned Tri- 
bunal assessed compensation amounting to 
Rs. 11734/- in claim petition No. 6/68 and 
Rs. 18594/- in claim petition No. 7/68. The 
learned counsel for the appellant did not 
press grounds Nos. 1 and 2 of the memoran- 
dum of appeal which relate to the finding that 
the deceased were travelling as labourers em- 
ployed by the owner of the vehicle and under 
the terms of the policy the insurer company 
was liable for compensation. There was aban- 
dant evidence to show that the deceased were 
carried in the ill fated vehicle in pursuance of 
a contract of employmert and therefcre under 
Section 95 of the Moter Vehicles Act the ir- 
surance company was liable to cover the risk 
and to indemnify the insured against compen- 
sation payable to the legal representatives of 
the decessec women. 


7. On the question of the negligence 
of the driver also, no argument was addressed 
to challenge the Tribunal’s finding. Indeed, in 
this case, res ipsa loquitur to show negligence 
when the vehicle broke down the culvert and 
fell into the rivulet. No explanation was 
igiven for this and so the finding is correct. 


8. In First Appeal No. 17/74 (Rama- 
kaot and another v. Joaquim Pereira and 
another) the main argument for the appellants 
was that firstly the claimants were major and 
not the dependants of the deceased and there- 
fore not entitled to claim compensation, 
Secondly, the amount of compensation was“ 
wrongly assessed. 

9. Under Section 110-A (1) (5) of the 
Motor Vehicles Act an application for com- 
pensation can be made by the legal represen- 
Itatives of the deceased. Under Section 1 (a) 
‘of the Fatal Accidents Act sons are entitled 
to claim compensation. In neither of the 
above statutes any restriction has been im- 
posed barring the major sons or legal repre- 
sentatives frow laying a claim for compensa- 
ticn. The learned course! invited my atten- 
tion to a ruling of the Punjat High Court 
reported in Parkash Vati v. Delhi Dayal Bagh 
Dairy Ltd., 1967 Acc CJ 82 in which the 
Claims Tribunal had while apportioning dama- 
ges amongst the respondents allowed compen- 


sation to the sons up to the age of 18 and. 


R. E. Naik v. J. Pereira (Shukla Addl. J. C.) 
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to daughters up to the age of 16. The High 
Court observed that in case of daughters also 
the compensation should have been apportion- 
ed up to the age of 18 years as in the case ofl, 
the sons. This observation cannot be extend- 
ed for laying down a principle that only minor 
sons of the dependants are entitled to claim 
compensation on the death of a person, If 
this interpretation is accepted then the parents, 
wife or husband of the deceased will never be 
entitled to claim anything. The question 
which therefore arises for consideration is 
whether the claimants were the beneficiaries 
of the deceased and what pecuniary loss they 
suffered on account of the death. (Charles- 
worth on Negligence 4th Edn. p. 1212; 
Street’s Law of Torts 8rd Edn. pp. 422-423). 
It is clear that claimants in First Appeal 
No. 17/74 (Claim petition No. 6/68) were 
entitled to claim damages on the basis of the 
prospective pecuniary loss on account of their 
Mother's death. 


10. The learned ‘Tribunal allowed 
Rs, 814/- towards funeral expenses. There is 
no objection to this part of the award. The 
learned Tribunal allowed Rs. 2000/- as gene- 
ral damages for pain, suffering and shock to 
the deceased though it was clear that death 
was instantaneous. This amount could not be 
allowed under the principles of the law 
Torts or under the Fatal Accidents Act. (Muni- 
cipal Corporation Delhi v. Sobbag Wanti AIR 
1980 Punj 300, Charlesworth on Negligence, 
dth Edn. p, 1212). 


ll. The learned ‘Tribunal allowed 
Rs. 7920/- to the respondents Joaquim and 
Francisco Pereira on the basis that the deceas- 
ed at the time of her death was 54 years of 
age and could contribute Rs. 75/- per month 
for the family for a period of 11 years. He 
deducted 20% of this amount on account 
of a lump sum payment and uncertainties of 

e. 


12. As regards the monthly income 
of Rs. 250/- earned by the deceased, her pro- 
bable span of life and the contribution whic 
she could make to the. family income the Tri- 
bunal arrived at correct conclusions and gene- 
rally employed the method of  calculatin 
damages as laid down by Charlesworth at 
p. 1217. There is nothing wrong about it 
and keeping in view the general principle that 
there should not be any interference with 
damages awarded by a Tribunal (See Charles- 
worth at p. 1259), I must confirm the amount 
of compensation awarded under this head. 


18. The leamed Tribunal awarded 
Rs. 1000/- for the inconvenience and discom- 
fort caused to the claimants due to the loss 
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of their mother. This compensation is un- 
warranted under law and must be disallowed. 
The total compensation payable to the res- 
pondents in first Civil Appeal No. 17/74 
(Claim petition No. 6/68) could be only 
Rs. 314/- plus 7920/- tatal Rs. 8284/-. The 
award is modified accordingly. 

14. . In First Civil Appeal No. 18/74 
(Claims petition No. 7/68) the learned counsel 
for the ‘appellants raised the question of the 
competency of the respondents to claim any 
compensation. The argument was that claim- 
ant No. 1 Camilo Dias had put forward his 
title to compensation on the ground that he 
had been adopted by the deceased Especiosa 
Dias. Under Christian law there is no right 
of adoption and therefore, no claim could be 
advanced by him. The argument is miscon- 
ceived. The petition was orimually filed by 
Sebastiana Dias, mother of Espsciosa Dias. 
After her death during the pendency of the 
case her son Jose Dias and grandson Camilo 


Dias were substituted as her lega] representa- - 


tives. So even if the grandson Camila Dias 
could not claim any compeasation as he 
was not a legal representative of the deceased 
{claimant Sebastiana Dias, Jose Dias who was 
also brought on record, could represent the 
estate of the deceased claimant as her heir. 
The petition therefore was compeient as cause 
of action survived in favour of Jose Dias the 
legal representative of the original claimant. 
15. However, the compensation could 
be assessed only after taking into considera- 
tion the damages which could be -*covered 
by the original claimant Sebastiana Dias and 
not by considering the pecuniary loss to the 
respondents Jose Dias and Camilo Dias who 
had been brought on revord as legal represen- 
tatives of Sebastiana and could claim only 


such right as their predecessor Sebastiana was 


entitled to. 

16. The learned Tribunal allowed 
following damages to these respondents 
Rs. 314/- as special damages being the fune- 
ral expenses, Rs. 2000/- for shock and pain, 
Rs. 15280/- as the pecuniary loss suffered by 
the claimants and Rs. 1000/- for “iaronveni- 
ence and discomfort” caused to the claimant, 
totalling Rs. 18594/-. 


17. The funeral expenses awarded to 
the claimants were not proved at all, There 
was no evidence about it and claim on this 
count must be rejected. Award of Rs. 2000/- 
for shock and pain has no basis under the 
law of Torts and for reasons already given 
earlier in the judgment this claim also has to 
be rejected. Similarly the claim of Rs 1000/- 
under the head inconvenience and discomfort 
to the claimants has no basis in lay and should 
be disallowed. i 


Ismail Baig v. M. Marcelino 


A.L R. 


18. We are now left with the amount 
of Rs. 15280/- which was allowed by the 
Tribunal as pecuniary loss. The Tribunal 
made a mistake in computing these damages 
on the basis of the age of the decéased and 
that of the respondents, legal representatives 
of the origina] claimant Sebastiana Dias. The- 
legal representatives of Sebastiana could get 
only that relief to which Sebastiana Dias was 
entitled. On the day of the petition she was 
60 years old as per the petition. The average 
span of life of a normal man having been 
generally accepted as 65 years, Sebastiana 
Dias would have received benefits from the 
earnings of her daughter only for 5 years at, 
the rate allowed by the learned Tribunal that 
is Rs. 75/- per month. Sebastiana could hope 
tc get pecuniary advantages to the tune of 
Rs. 4500/-. But Sebastiana who had filed the 
petition on 10-4-1968 died on 22-10-1969. 
Accident resulting in the deai took place 
on 24-2-1968. The compensation could be 
paid to Sebastiana only for the period she was 
alive thereafter at the rate of Rs. 900/- per: 
year. This sum comes to Rs. 1500/- only. - 
Respondents who were entitled to get only 
such ccmpensation which Sebastiana could 
have claimed in her lifetime are entitled to 
receive Rs, 1500/- only and nothing more. 


19. The award and the decree in 
Claim Petition No. 7/68 (First Civil Appeal 
No. 18/74) are modified and only a sum of | 
Rs. 1500/- is decreed against the appellants. 
Rest of the cleim is dismissed. 


20. In both the appeals parties shall 
bear their own costs. 
Order accordingly. ` 
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TITO MENEZES, J C. 

Jsmail Baig, Applicant v. Marcos Marcel- 
ino Paulo D’Svuza, Respondent. 

Civil Revn. Apaln. No. 57 of 1975, D/- 
17-11-1975. 

(A) Civil P. C. (1908), Order 8 Rule J 
-n Written statement — No specific order 
made for its filing —- Date for settling issues 
gdjourned several times — If and when defen- 
dant thereafter cannot file the written state- 
ment. 

When no specific order requiring the 
defendar! to file his written statement has 
beeu wt. ds, he is entitied to file it on or Łe- 
fore the first hearing. First bearing is the 
day the issues are framed and hence he can 
file his statement any time before such fram- 


‘AT /CT/A98/76/JRM 
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ing. When the date for settling issues has 
been adjourned several times, the defendant 
is not bound to file his statement on or be- 
fore the first of such dates. AIR 1949 All 
445 and AIR 1961 Pat 152 and AIR 1955 SC 
425 and AIR 1961 Andh Pra 102, Relied on. 
AIR 1957 All 283, Distinguished. (Para 3) 


Even if the defendant has caused the 
adjournments he is not deprived of his right 


to file his statement. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1961 Andh Pra 102 8 


AIR 1961 Pat 152 = 1961 BLJR 478 8 
AIR 1957 All 288 = 1957 All WR (HC) 
5 


896 
AIR 1955 SC 425 = (1955) 2 SCR 1 3 
AIR 1949 All 445 = 1949 AWN 30 8 
AIR 1940 Cal 95 = 70 Cal LJ 289 8 


Ataide Lobo, for Applicant; M. D. Gal- 
tonde and G. V. Tamba, for Respondent. 


ORDER:— By this application the ap- 
plicant seeks to obtain the revision of the 
Order of the Senior Civil Judge, Panaji dated 
80-4-1975 whereby he rejected an applica- 
tion of the applicant/original defendant, for 
permission to file his written statement. 


2. It is common ground that in this 
suit there is no specific order of the court 
requirmg the defendant to file his written 
statement. The defendant is therefore entitl 
ed to file his written statement on or before 
the first hearing, in view of the provisions of 
O. 8, R. L of C. P. C. The first hearing is the 
hearing in which the Court goes into the 
pleadings of the parties and hears them with 
a view to ascertain the points in controversy 
between’ them, i. e, the day on which the 
Court frames the issues. In the present case, 
the settlement of issues was fixed for a parti- 
cular day and thereafter adjourned on more 
than one occasion. The contention of Shri 
Gaitonde is that the defendant was bound to 


file his written statement on or before the. 


first of such dates and that he is not entitled 
to file it thereafter, ‘ 
3. The first hearing, as I have already 
stated is the date on which the issues are settl- 
ed, and it follows that if no issues are settled 
the first hearing does not take place. The 
argument of Sbri Gaitonde appears to proceed 
from the erroneous idea that the first “date” 
of hearing and the “first hearing” are the same 
thing. Order 8, Rule 1 C. P. C. makes no 
reference to any date. The Order provides 
that the written statement, must be filed be- 
fore the first hearing. It is therefore clear 
that the written statement can be filed at 
any time before the issues are framed. This 
proposition requires no support though ample 
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- such adjournment, 
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support to it is provided by a number of deci- 
sions of various High Courts. 


The Allahabad High Court held, in Kaloo 
v. Mt. AIR 1949 All 445, dissenting 
from AIR 1940 Cal 95 that the first hearing in 
a suit commences when the Court looks into 
the pleadings in order to formulate the points 
in controversy between the parties; that in 
cases in which the issues are framed on the 
day the evidence begins, the hearing no doubt 
will be deemed to commence on that date: 
but that where issues have to be framed on 
a date fixed for that purpose the hearing cer- 
tainly commences when the Court takes up 
the case to frame the issues: and that this 
is possible only after the defendant has filed 
his written statement. In Binda Prasad v. 
United Bank of India Ltd., ATR 1961 Pat 152 
the Patna High Court ruled that the expres- 
sion “first hearing” used in Rule 1, Order 8, 
when, the summons, issued as required by 
Rules 1 and 5 of Order 5, is for settlement of 
issues only, means the date of settlement of 
issues, i. e, the day when the issues are fram- 
ed and recorded as required by Rule 1 sub- 
rule (5) of Order 14 of the Code, Similar is 
the effect of the rulings in the Sangram 
Singh v. Election Tribunal, Kotah AIR 1955 - 
SC 425 and Chikkula Chendraiah v. Tata 
Seetarammaiah AIR 1961 Andh Pra 102. 


4, In the present case, the defendant 
did not file his written statement on or 
before the date fixed for the first hearing. But 
the first hearing did not take place- on that 
day for some reason or the other, nor did it 
take place on one or two other subsequent 
dates on which the first hearing was fixed. It 
may be that the defendant himself caused 
But that does not change 
the position in law and does not deprive him 
of his right to file a written statement. The 
defendant might be penalized with an order 
to pay adequate cost. The learned Trial 
Court should perhaps have started with the 
first hearing and framed the issues and there- 
by prevent the defendant from filing the 


. written statement since the defendant had not 


been careful enough to file it on the earlier 
dates, or could have penalized him by order- 
ing him to pay adequate costs by way of eom- 
pensation. As long as that was not done, it 
is open for the defendant to file his written 
statement. One of the cardinal principles in 
the trial of suits is that the defence should not 
be lightly shut out. A written statement is a 
record of the case of the defendant. Shri 
Gaitonde has been fair enough to admit that 
even if the defendant had not reduced his 
defence to writing and filed it before the 
Court, he would be free to state it before 
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the Judge and the Judge would be bound 
under Order 14 to ascertain upon what mate- 
rial propositions of fact or of law the defen- 
dant was at variance with the plaintiff and 
thereupon to proceed to frame and record the 
issues on which the right decision of the case 
would appear to depend. 


5. Shri Gaitonde also raised the con- 
tention that the defendant was within the 
meaning of Order 8, Rule 1 C. P. C. required 
by the Court to file his written statement 
from time to time and that this fact is evident 
from the rozmama Ihave gone through the 
roznama and I find that the contention of 
Shri Gaitonde cannot be substantiated. It is 
true that the adjournment of the first hearing 
was given by the Court to enable the defen- 
dant to file his written statement. But even 
then the Court did not require the defendant 
to file his written statement. The adjourn- 
ments were granted because the defendant 
wanted willingly to file his written statement. 
The ruling given by the Allahabad High 
Court in Pt. Gopi Charan Bajpai v. Pt. Ram 
Prasad Awasthi AIR 1957 All 283 relied upon 
by Shri Gaitonde is not attracted because it 
applies to cases where the Court had required 
the defendant to file his written statement. 


6. In the circumstances I hold that 
the learned Trial Judge had no jurisdiction to 
disallow the defendant to file his written 
statement. The issues have not yet been 
framed and the defendant is entitled to file 
his written statement until they are framed. 
The Revision Application is allowed and the 
Order dated 80th April, 1975 of the Senior 
Civil Judge, Panaji is set aside. 

Petition allowed. 
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K. N. SHUKLA, ADDL. J. C. 
Conceicao Filipe Sequeira, Petitioner v. 
a Francisco Sequeira and others, Respon- 
ents, 


Civil Revn. Appln. No. 19 of 1975, D/- 
16-9-1975. 


(A) Civil P, C. (1908), Section 10` 
Scope — Section 10 is mandatory and bars 
the court from proceeding with trial of subse- 
quent suit if conditions mentioned therein 
are present — Previous suit cannot be stayed 
in exercise of inherent power under Section 
151. (Section 151). AIR 1966 Orissa 53, Dist- 
inguished. AIR 1962 SC 527. Followed. 

(Para 8) 
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C. F. Sequeira v. P. Francisco (Shukla Addl. J. C) 


ALR. 


Cases Referred: Chronological Paras 
AIR 1966 Orissa 58 = 32 Cut LT 563 8 
AIR 1962 SC 527 = 1962 Supp (1). SCR 

450 8 

M. P. Shinkre, for Petitioner, M. S. 
Usgaonkar, for Respondents. 

ORDER:— The order under revision is 
patently wrong and without jurisdiction and 
has to be set aside. 

2. Short facts are as follows:— 
Petitioner and his wife brought a suit against 
the respondents (Sp. Civil Suit No. 8/74) before 
the Court of Civil Judge, Senior Division of 
Margao for partition of the property as des- 
cribed in para one of the plaint. According 
to the plaint the property was held in com- 
mon by the parties to the suit and a private 
deed of partition had been drawn up before 
the ex-Notary Public of Margao on 18-4-64. 
Plaintiffs prayed that the property be parti- 
tioned by metes and bounds in terms of the 
contract between the parties vide partition 
deed dated 13-4-1964. 

3. The defence of the respondents/ 
defendants was that the property was not a 
joint property belonging to the parties as al- 
leged in the plaint. According to them the 
property belonged exclusively to the defen- 
dants 1 and 2 because though the sale deed 
stood in the name of their father, the real 
purchaser was the defendant No. 1 alone. 

4. Issues on these pleadings were 
framed and they are at Exh. 9 of the record. 

5. Respondents. No. 1-2/defendants 
subsequently filed a suit against the plaintiffs 
and two others (Sp. Civil Suit No. 41/74) 


wherein they sought a declaration that the , 


property (which was the subject matter of 
the earlier suit) belonged to them and had 
been purchased by respondent No. 1 though 
the deed was obtained in the name of his 
father and mother. Respondents Nos. 1 and 
2 prayed further that the partition deed dated 
18-4-1964 be declared null and void. 

6. On 10-9-1974 respondents 1 and 
2 filed an application to the effect that the 
previously instituted suit (No. 8/74) be stayed 
because “if the previously instituted suit is 
decreed there will be no cause of action in 
the present suit”. 

7. The learned Judge in his impugn- 
ed order held that the suit could not be stay- 
ed under Section 10 of the C. P. C. but he 
exercised powers under Section 151, Code of 
Civil Procedure and stayed the earlier suit 
ull the decision of the subsequent suit (Sp. 
Civi] Suit No. 41/74). 

8. Perusal of the pleadings in both 
the suits, unmistakably shows that in the sub- 
sequent suit the matter in issue was also 


1976 


the footing that it exceeded the reason- 
able return but did not exceed it by more 
than 15%. It will be recalled that we have 
already interpreted the true content of 
this provision in the context of the first 
charge and have recorded the conclusion 
that it cannot be said that there is a non- 
compliance with this provision and the 
clear profit does not exceed the reason- 
able return by more than 15% for the 
relevant period. Counsel for the Board 
bas stated that if this interpretation were 
true, it cannot be said that the petitioner 
Company has failed to comply with this 
‘provision, The result is that even if we 
were to proceed on the footing that there 
was any such charge (in our opinion there 
was no such clear and specific charge), 
even then the petitioner must succeed for 
there is no escape from the conclusion 
that the clear profit for these three years 
did not exceed the permissible limits, 
namely, reasonable return plus 15% per- 
missible under Paragraph I. 


T. It is, therefore, clearly este- 
blished that both the charges were alto- 
gether lacking in foundations and that the 
condition precedent for the exercise of 
power to appoint a rating committee un- 
der the circumstances could not have 
been lawfully exercised, The petition, 
therefore, deserves to succeed on the 
aforesaid grounds, 


8. A number of other points have 
also been urged in support of the peti- 
tion. We do not consider it mecessary to 
enter upon a detailed examination of all 
these submissions having regard to the 
opinion formed by us. For the sake of 
completeness of judgment, however, we 
will briefly indicate the points concerned 
and our observations thereon. 


9. One of the points urged is that 
the show cause notice is ab initio void on 
the ground that the Board was not legal- 
ly competent to issue the notice in regard 
to an alleged non-compliance for year 
ending with 1964 before the expiry of the 
accounting year, On a plain reading of 
Section 57-A it is clear that in order to 
constitute a rating committee validly it is 
essential to serve a notice in writing call- 
ing upon the licensee to show cause with- 
in thirty days against the proposed action 
to constitute a rating committee “on ac- 
count of the failure of the licensee to com- 
ply with any provision of the Sixth Sche- 
dule” and it requires little persuasion to 
hold that the failure to comply must be a 
past act of failure. In other words, some 


failure must have taken place before the 
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issuance of the show cause notice. The 
first charge in the show cause notice dated 
March 7, 1964 is to the effect that the 
clear profit of the Company in regard to 
the year ending March 31, 1964 “must ex- 
ceed” the amount of reasonable return 
(see Annexure ‘B’). Now, how can the 
licensee be charged with a past failure to 
comply with the provision in respect of 
the year ending on March 31, 1964, 24 
days before the expiry of the year in re- 
gard to the allegation that its clear profit 
exceeds the reasonable return? The ac- 
counting year was yet to run out, Before 
the year ended, its profit for the entire 
year could not have been ascertained. 
Since the profit itself would emerge on 
the expiry of the year, one cannot say 
that the profit for the year ended March 
31, 1964, had exceeded the formula em- 
bodied in the Act. The profit was still in 
the womb of the future for it would 
emerge and appear on March 31, 1964 on 
the completion of the year. It can never 
be said that the profit for year ended 
March 31, 1964 had come into existence 
on March 7, 1964. Realising this, the show 
cause notice uses the expression “must 
exceed” which indicates that the compe- 
tent authority was under the misconcep- 
tion that if there was a likelihood of a 
breach, it was open to constitute a rating 
committee in anticipation. It is clearly 
contrary to the scheme of the section 
which takes into account a contravention 
which has already taken place before the 
date of the show cause notice, The show 
cause notice was clearly contrary to law 
and invalid. In the absence of a valid show 
cause notice no rating committee could 
have been validly constituted. The learn- 
ed counsel for the Board is unable to pro- 
vide any good answer to this argument 
and we see great merit in it, Since we 
have already formed the opinion that the 
impugned order is invalid on the first 
two grounds, we do not propose to base 
our ‘decision on this additional ground. 


10. There is also a hurdle extre- 
mely difficult to surmount in the way of 
the Board for which no fault ¢an be found 
with them, It arises in this way. The Le- 
gislature has embedded a rigid inflexible 
time-bound schedule with regard to the 
constitution of the rating: committee, its 
report and its implementation in Section 
57-A. Clause (c) provides that the rating. 
committee shall make its report within 
three months from the date of its consti- 
tution (in the present case the rating com- 
mittee was constituted on April 30, 1964) 
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and that this time-limit of three months 
may be extended by the State Govern- 
ment for further period not exceeding 
three months (see proviso to clause (c)). 
It is, therefore, clear that the day on 
which six months expire after the consti- 
tution of the rating committee is the 
deadline for making the report and no 
valid report can be made efter the expiry 
of this deadline, Having regard to the 
scheme, there is no manner of doubt that 
it is a rigid and inflexible deadline which 
even the State Government cannot ex- 
` tend. It is obvious that this deadline ex- 
pired in 1964 even before the petition 
initially came up for hearing in the High 
Court. As it is a statutory deadline pres- 
cribed by the Act, the situation cannot be 
remedied whatever be the hardship. So 
elso there is a further statutory time- 
_ table embodied in clause (d) which makes 
it incumbent on the State Government to 
publish the report and to make an order 
in accordance with the report within 
thirty days of the making of the report 
and the charges fixed by the rating com- 
mittee are required to be given effect to 
from a date which is “not earlier than two 
months or later than three months after 
the date of publication of the report”. It 
is, therefore, a very tight and a very rigid 
statutory time-table. The report must be 
published and the order must be mede 
and the charges fixed by the rating com- 
mittee shall be enforced not later than 
seven months of the constitution of the 
rating committee. How far the circum- 
stance that there was an interim stay 
which operated at the material time can 
help the Board in extricating itself from 
this difficult situation is a matter which 
requires serious deliberation. It appears 
that this factor would constitute a very 
serious hurdle in the way of the Board in 
view of the aforesaid circumstances. We, 
however, do not want to express any final 
opinion on this question and do not con- 
sider it necessary to dwell on this aspect 
in view of the fact that it is not necessary 
for the disposal of this petition heving 
regard to the view which has commend- 
ed itself to us. 

11. In the result, the petition must 
succeed. The impugned order, Annexure 
H’, issued on April 30, 1964, constituting 
the rating committee must be quashed on 
the ground that the conditions precedent 
for the exercise of the powers were non- 
existent and the order is without juris- 
diction and contrary to law. Respondents 
are hereby restrained from acting in pur- 
suance ' the said order Respondent 
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No. 1 shall pay the costs of this petition. Rule 
is made absolute to the aforesaid extent. 
Petition allowed, 
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Govardhanbhai Somabhai Patel, Appeb 
lant v. Parshottam Umedbhai and another, 
Respondents. ; 

First Appeal No. 721 of 1968 (with cross- 
objections), D/- 29-11-1974°. 

(A) Civil P. C. (1908), 0.3 R.4 — 
Ahmedabad City Civil Court Rules, R. 444 
~~ Advocate’s reporting “no instructions” dees 
not discharge him — An order of discharge 
from Court necessary — In the absence ef 
such order, he is deemed to represent his 
client. . (Para 8) 

(B) Civil P. C. (1908), Order 26 R. 14 
— Ahmedabad City Civil Court Rules, R. 886 
— Proceeding before a Commissioner — Party 
having notice of the hearing absenting him- 
self continuously — His advocate whe remain- 
ed undischarged too absent — Coramissioner 
held justified in conducting the proceeding 
ex parte. (Para 7) 

(C) Civil P. C. (1908), Section 122 and 
Order 26 R. 12 (2) — Ahmedabad City Civil 
Court Rules, R. 343 — R. 342 of the Almo- 
dabad City Civil Court Rules is not ultra 
vires R. 12 (2) of Order 26 of. Civil P, C. 

Since Section 122 of Civil P. C. which 
empowers the High Court to annul, alter or 
add to all or any of the rules in the first sche- 
dule of the Code, R. 342 of the Ahmedabad 
City Civil Court Rules, framed in exercise of 
such power, cannot be held ultra vires R. 12 
(2).of Order 26 Civil P. C. The said Rules 
are supplementary to the provisions of Civil 
P. C. In the event of conflict, however, the 
City Civil Court Rules will prevail. R. $42 
provides that the report of the Commissioner 
is binding on the parties to the proceeding. 
(1965) 6-Guj LR 934, Foll. (Para 9) 

(D) Civil P. C. (1908), Order 26 R. 12 
(1) — Ahmedabad City Civil Court Rules, 
R. 332 — Matters not referable to the Corr 
missioner. 


Though neither Order 26 Civil P. C. nor 
the Ahmedabad City Civil Court Rules iadi- 


*°(Only portions approved for reporting by 
High Court are reported here). 

(Against order of D. P. Desai, Principal J. 
City Civil Court, Ahmedabad in Civil Suit 
No, 2635 of 1961). : 
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cate as to what matters could not be referred 
to the Commussioner, judicial pronouncements 
have made it clear that questions of law or 
mixed questions of law and facts could not 
be referred to him. The Court should also 
not delegate to him its judicial powers or the 
trial of any material issue the Court is itself 
bound to try. Subject to the above and sub- 
ject to instructions by the Court, the Commis- 
sioner could frame issues, record evidence and 
' give findings on those issues. The final de- 
cision on those issues, however, rest with the 
court which may or may not accept the Com- 
missioner’s findings. AIR 1962 SC 1493, 
Foll. Civil Revn. Appin. 584 of 1965 D/- 6-12- 
1967 , Dist. 
Sa (Paras 10, 12 & 15) 
(Œ) Civil P. C. (1908), Order 26 R. 12 — 
Ahmedabad City Civil Court Rules, R. 344 
— Exceptions to Commissioners report to 
be filed within 20 days from notification there- 
of — Failure for no sufficient cause — Party 
held could not complain against dismissal of 
application to condone delay in filing excep- 
tions, , (Para 5) 
Casea Referred: Chronological Paras 
(1967) Civil Revn. Appin. No. 584 of 1965 
D/- 6-19-1967 (Guj) 18 
(1965) 6 Guj LR 934 = ILR (1965) aan 


1105 ; 
AIR 1962 SC 1493 = 1962 Supp (8) SCR 

418 12, 18 
ATR 1916 Bom 181 = 41 Bom LR 798 10, 11 

M. H. Chhatrapati, for Appellant; S. N. 
Shelat, for Respondents. 

RANE, J.:— The plaintiff-appellant had 
entered into a partnership with the deceased 
Purshottam Umedbhai and respondent No. 2 
Desai Govindbhai Chhotalal, for the purpose 
of carrying out certain works in respect of 
which a contract was taken by the partner- 
ship. The partnership was to carry on its 
business in the name and style of Govindbhai 
Apabhai and company (contract). The firm 
came into existence on 6-11-1958. For some- 
time the plaintiff attended to the work of 
the partnership and, thereafter, other two 
partners carried out the remaining work. As 
a dispute arose between the partners, the 
plaintiff filed a suit being civil suit No. 1188 
of 1961 in the court of the Civil Judge, Senior 
Division, Ahmedabad, for dissolution of part- 
nership and accounts. On the establishment 
of the City Civil Court at Ahmedabad, the 
above suit was transferred to its file and it 
was renumbered as civil suit No. 2635 of 
1961. As stated in para 4 of the plaint,- the 
firm had taken a contract of construction of 
three works. The defendants had also filed 
a suit for dissolution of partnership and ac- 
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counts in the court of the Civil Judge, Junior 
Division at Anand. In view of the suit filed 
by the plaintiff, the aforesaid suit was with- 
drawn. In the suit which has given rise to 
this appeal, a preliminary decree was passed 
on 4-3-1966 with the consent of the parties. 
According to the consent terms, the affairs of 
the firm were managed by the plaintiff upto 
7-7-1960; whereas, the defendants were in 
charge of the management of the firm from 
7-7-1960 onwards. According to the above 
decres, the firm was deemed to have been 
dissolved with effect from 12-9-1961. Accounts 
were to be taken from the plaintiff for the 
period from 6-11-1958 to 7-7-1960; whereas, 
accounts for the period from 7-7-1960 to 
12-9-1961 were to be taken from the defen- 
dants who were managing the affairs of the 
firm during the above period. The matter 


` was referred to the Commissioner for taking 


Accounts, hereinafter referred to as the Com- 
missioner. The parties filed their statements 
before the Commissioner, who, after framing 
certain issues, recorded evidence and sub- 
mitted his report to the court. After the re- 
port was received, the parties were heard and 
the learned Principal Judge, City Civil Court 
passed a fina] decree on 17-2-1968. Accord- 
ing to the above decree, the plaintiff had to 
pay Rs. 29,440-12 with interest at the rate 
of 4% per annum from the date of the decree 
till payment and also the costs of the suit, 
to the defendants. Being aggrieved by the 
said judgment and decree of the learned 
Principal Judge, City Civil Court, Ahmeda- 
bad, the plaintiff has come in appeal to this 
court. The defendants have also filed cross- 
objections as they thought that the decree for 
a larger amount should have been passed in 
their favour. 


2. It appears that, after the parties 
had filed their statements before the Commis- 
sioner, the plaintiff did not remain present 
as a result of which, the proceedings were 
held ex parte against him. After the Commis- 
sioner filed his report, it was duly notified by 
the Registrar of the City Civil Court as con- 
templated by rule 343 of the Ahmedabad City 
Civil Court Rules, hereinafter referred to as 
the Rules. According to rule 344 of the 
rules— 


“Any party desiring such report to be 
discharged or varied shall, within 20 days 
from the notification of the filing thereof in 
the Registrar’s office as prescribed in the pre- 
ceding rule, file his exceptions thereof, and 
serve a copy of the same on the other parties 
to the suit or proceedings... .” 

The plaintiff, however, did not file any excep- 
tions within the stipulated time. He, there- 


100 Guj [Prs. 2-4] 


fore, took out a chamber summons to condone 
the delay in filing the exceptions to the Com- 
missioners report. The application for con- 
doning delay was rejected by the learned 
Principal Judge on 2-12-1967. It is argued 
by the learned Advocate for the appellant 
that the learned Principal Judge was not jus- 
tified in rejecting the plaintiffs aforesaid ap- 
plication. According to the proviso to 
rule 344, 

“the court or a Judge may for sufficient 
- cause allow such exceptions to be filed and 
served within such time after the expiry of 
twenty days as may appear to be just.” 

The learned trial Judge has pointed out in 
his order that the plaintiff was grossly negli- 
gent not only in not remaining present before 
the Commissioner but, also in not filing the 
exceptions within the period of 20 days as 
contemplated by rule 344 of the Rules. 


8. It is found from the record and 


proceedings of the case that, the plaintiff had 
appeared before the Commissioner and taken 
part in the proceedings upto 30-4-1967. On 
1-5-1967, the proceedings were adjourned as 
the learned Advocate for the plaintiff had 
filed his sick note. The matter was adjourned 
to 4-5-1967 on which date, the plaintiff's ad- 
vocate applied for time on the ground that, 
the plaintif had to leave Ahmedabad all of 
a sudden. While granting time, the Com- 
missioner made the following observations in 
his order:— 


. “This application is an excuse for delay- 
ing the proceeding. Throughout, this proceed: 
ing, it has been the conduct of the plaintiff to 
delay the proceedings. However, as the other 
side has no objection, I grant one more op- 
portunity to the plaintiff and adjourn the 
matter to 8-5-1967. Costs on applicant”. 

On 8-5-67 also, the plaintiff's advocate applied 
for time on the ground that, the plaintiff had 
gone to stay at a different place and he was 
not aware of his address, as a result of which, 
he could not inform the plaintiff about the 
date of hearing. The application was allow- 
ed and the matter was adjourned to 19-5-67 
on which date, the plaintiffs advocate filed 
a sick note. The matter was, therefore, ad- 
journed to 20-6-1967 on which date, the 
learned Advocate for the plaintiff applied for 
time on the ground that even though he had 
informed the plaintiff by a letter posted under 
certificate of posting, he could not attend the 
court due to some reason or the other: Ac- 
cording to the certificate of posting, the letter 
was sent to the plaintiffs address at Karam- 
sad, The above application was rejected by 
the Commissioner. The plaintiffs advocate 
reported ‘no instructions’ and sought permis- 
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sion to withdraw from the proceedings. The 
Commissioner, however, directed that, the ad- 
vocate should obtain an order of discharge 
from the Court. He, however, did not ob- 
tain any such order from the Court. Now, 
according to Rule 444 of the rules, 


“An Advocate on the record of a suit or 
matter shall continue to represent his client 
until an order of discharge is obtained and 
filed in court or until the fina] conclusion of 
such suit or matter..... X 

In the present case, as observed above, th 

learned Advocate for the plaintiff-appellant didi 
not obtain any order of discharge from the 
court, and hence, it should be held that, he 
continued to represent the plaintiff in tbe pro- 
ceedings before the Commissioner, in spite o 

the aforesaid application given by him to the 
Commissioner to permit him to retire from 
the proceedings. 


4. As the learned Advocate for the 
plaintif did not appear before the Commis- 
sioner, the matter proceeded ex parte against 
the plaintif. The proceedings before the 
Commissioner were held on 20-6-1967, 28-6- 
1967, 5-7-1967, 18-7-1967, 14-7-1967, 19-7-87 
20-7-1967, 25-7-1967, 26-7-1967, 1-8-1967, 
5-8-1967 and 11-8-1967. The Commissioner 
prepared his report on 22-9-1967. The re 
port was notified on 28-9-1967. We bave 
already pointed out that, the plaintif did 
not file exceptions within 20 days as contem- 
plated by Rule 344 of the rules. On 16-11- 
1967, the learned Advocate for the defendants 
applied for a certificate which was granted 
and the matter was fixed for hearing before 
the learned trial Judge on 28-11-1967. On 
27-11-1967, the plaintif took out a chamber 
summons for moving two applications, accord- 
ing to one of which, the plaintif endeavour- 
ed to show that, it was because of sufficient 
cause that, he could not remain present be- 
fore the Commissioner and take part in 
the proceedings. By other application, he 
requested the Court to condone the delay 
in filing the exceptions. as pointed out by 
the learned trial Judge, there was delay of 
19 days. One of the reasons why the plain- 
tif could not appear before the Commissioner 
was, according to him, that he had changed 
the place of his residence and gone to stay 
at Karamsad. It was also alleged by him 
that, he was busy in settling his accounts with 
the Government in some other matter. The 
learned trial Judge has given elaborate reasons 
in his order in support of his finding that, 
there was no substance in any of the alle 
gations of the plaintiff and that he had failed 
to show that he was prevented by any 
sufficient reasons from appearing before the 


1976 


Commissioner. In this connection, we may 
point out that in order to challenge the order 
of the learned Principal Judge rejecting his 
aforesaid application, the plaintiff had pre- 
ferred revision application No. 50 of 1968 to 
this court, but it was rejected on 29-1-1968. 


5. The learned Advocate for the ap- 
pellant has not been able to show as to in 
what way, the aforesaid order of the learned 
trial Judge is erroneous. We have gone 
through all the relevant records on the point 
and according to us, the plaintiff was grossly 
negligent in not appearing before the Com- 
missioner and also in not filing exceptions 
within the stipulated time. As observed 
above, the plaintiff had appeared before the 
Commissioner on 30-4-1967. The plaintiff is a 
business-man. He must have known the 
seriousness of the proceedings in the court 
and before the Commissioner. It is, however, 
surprising to find that, even though; the 
matter was adjourned from time to time at the 
instance of the learned Advocate for the 
plaintiff, he did not remain present before the 
Commissioner. Ex parte proceedings were 


held by the Commissioner on different dates - 


from 20-6-1967 to 11-8-1967. If the plain- 
tiff was desirous of taking part in the proceed- 
ings, he could have easily ascertained from 
the Court, the dates fixed for hearing before 
the Commissioner and appeared on the dates 
on which the matter was heard. It cannot be 
believed for a moment that, the plamtiff was 
not in a position to appear before the Com- 
missioner. Moreover, in the persent case, the 
plaintiff's advocate had not obtained any order 
of discharge from the court and, hence, he 
was bound to appear for the plaintiff at the 
proceedings before the Commissioner. Under 
these circumstances, it is not open to the 
plaintiff to make any grievance that the pro- 
ceedings were held before the Commissioner 
ex parte. 

(His Lordship, after discussing the evi- 
dence in paragraph 6, found that there is no 
truth in the averment of the plaintiff that he 
came to know of the report only on 21-11- 
1987. His Lordship further held that the 
trial court’s reliance on the affidavit of the 
second defendant that he saw the plaintiff in 
the City Civil Court, Ahmedabad on three of 
the relevant dates was justified. The Judg- 
ment then proceeded:) 


7. It is, further, argued by the learn- 
ed Advocate for the appellant that the Com- 
missioner was not justified in proceeding ex 
parte against the plaintiff. Now according to 
Rule 336 of the rules— 

“If any party concerned in such reference 
who shal] have been duly served with notice 
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of a meeting shall not attend the meeting or 
Commissioner 


shall be at liberty to proceed ex parte as 


` regards such party”. 


In view of the above clear. provisions of the 
rules, the above argument of the learned Ad, 
vocate for the appellant cannot be accepted. 
Moreover in the present case, the plaintiff was 
represented by a lawyer. We have already! 
pointed out that, his lawyer was not 
justified in not appearing before the Commis-| 
sioner even though, he had not obtained any 
order of discharge from the learned trial 
Judge. It is, therefore, difficult to understand 
as to how the plaintiff can make. any griev- 
ance on the point. . 

8. Even though the plaintiffs appli- 
cation for condonation of delay in filing the 
exceptions was rejected by the learned trial 
Judge, he was given an opportunity to be 
heard and the suit came up for hearing on 
the basis of the report of the Commissioner. 
The observations of the learned trial Judge on 
the point are— 

“This, however, will not prevent the 
plaintif from making his submissions on the 
Commissioners report and the material as it 
stands on record, before the court considers 
what final order or decree it should pass in 
this case. . . . Therefore, there will be liberty to 
the plaintiff to make the submissions on the 
commissioner’s report on the materials as they 
stand on the record before the Commissioner”. 
It appears from the judgment of the learned 
trial Judge that when: the suit came up for 
hearing before him, it was, contended by the 
learned Advocate for the respondent-defen- 
dants that, in view of rule 342 of the rules, the 
report of the Commissioner was binding on the 
parties and hence, the plaintif could not be 
heard on the merits of the case. Rule 342 
provides— i 

“When any report of the Commissioner 
made in pursuance of any order of the court 
or Judge in chambers shal] have been signed 
by him, the same shall forthwith be trans- 
mitted to the Registrar and shall be binding 
on all the parties to the proceedings except 
so far as the same may thereafter be discharg- 
ed or varied either in chambers or in court 
according to the nature of the case in manner 
as is hereinafter provided.” 

It is not disputed that, in the 
present case, the report of the Com- 
missioner has neither been discharged 
nor varied as contemplated by Rule 944 of 
the rules. In view of the fact that, the plain- 
tiff had not filed any exceptions within the 
stipulated time for the purpose. While dealing 
with the contention as regards the binding 
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nature af the report of the Commissioner, the 
learned trial Judge bas observed— 

“It is the contention of the defendants 
that-the exceptions not having been allowed, 
because they were beyond the period of 20 
days, this report has now become binding on 
the parties and, therefore, a decree should 
follow. It is not possible to accept this con- 
tention in such wider terms. The report, no 
doubt, would become binding upon the par- 
ties under Rule 342. But the question is, 
would that exclude the jurisdiction of the court 
to vary the report if the court finds mistakes 
made by the Commissioner in accounting 
which are apparent on the face of the record? 
There is no provision in the Rules that upon 
such report which is made binding between 
the parties, a decree shall follow. All that 
Rule $42 says is that the party cannot be 
heard to say that certain items held proved 
by the Commissioner may not be held proved 
or that certain evidence believed by the Com- 
missioner should not be believed. But if 
there is a mistake or an error apparent on the 
face of the record, there is nothing in rule 
842 which compels the court to ignore that 
mistake and do the mere mechanica] act of 
passing a fina] decree in terms of the report”. 

9. It is, however, argued by the learn- 
ed Advocate for the appellant that, in view 
of the provisions of rules 11 and 12 of order 
26 of the Code of Civil Procedure, Rule 342 
of the Rules is ultra vires. Rule 11 of order 
28 relates to the Commission to examine and 
adjust accounts. According to rule 12 (2}— 

“The proceedings and report (if any) of 
the Commissioner’shall be evidence in the 
suit, but where the court has reason to be 
dissatisfied with them, it may direct such fur- - 
ther inquiry as it shall think fit”. 

According to the learned Advocate 
for the appellant, in view of the pro- 
visions of order 26, Rule 12 (2) of 
the Code of Civil Procedure, the report 
of the Commissioner can be treated only as 
evidence in the sùit and it cannot be treated 
as binding to the parties and that, in view of 
the above provisions, rule 342 of the Rules 
cannot be said to be legal. While advancing 
the above argument, the learned Advocate 
seems to have lost sight of the provisions of 
Section 122 of the Code of Civil Procedure 
according to which, ` i 
“High Courts not being the comt of a 
Judicial Commissioner may from time to time 
after previous publication, make rules regulat- 
ing their own procedure and the procedure of 
the Civil Courts subject to the superintend- 
ence, and may by such rules annul, alter or 
add to all or any of the rules in the first sche- 
dule”. 
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It becomes clear from above provisions o 
Section 122 of the Code of Civil Procedure 






case as would be evident from the fact that, 
the City Civil Court Rules have been framed 
by the High Court in exercise of the powers 


case of Sam M. Haeems v. Samson J. Benja- 
min (1965) 6 Guj LR 994. - 

16. The next contention of Mr. Chha- 
trapati, learned Advocate for the appellant is 
that, looking to the scope of order 26, the 
Commissioner was not justified in deciding 
céstain issues. The Commissioner has framed 
the following issues on the basis. of the state- 
ments filed by the parties:— 

“(1) Whether the plaintiff proves that the 
motor truck No. BYD 7178 was not of the pro- 
prietorship of the suit partnership and the 
partnership is not liable for the expenses in 
respect of the. motor truck? If not what 
amount is proved to have been spent in res- 


„pect of the motor truck? 


(2) Whether the plaintiff proves that the 
amount due to Automobiles is for petrol, oil, 
etc. purchased on behalf of the suit partner- 
ship and that the latter is liable for it? 


(3) Whether the plaintiff proves that he 
has paid several amounts to (upto) 7th July 
1960 for goods purchased for the partnership 
before 7th July 1960? If yes, what is the 
amount of such payments? Whether the plain- 
tiff proves that the defendants had agreed that 
the plaintiff would be given credit for such 
payments? If not, is the partnership not liable, 
for such payments? 

(4) Whether the defendants prove that 
a sum of Rs. 36,606-85 P. is due to him from 
the partnership as stated in accounts produc- 
ed by them at exhibit 24/11 to 18? If not, 
what amount is proved to be due to them? 


(5) Whether the defendants prove that 
the firm had to incur loss by way of forfeiture 
of deposit of Rs. 8625/-, deduction 
of Rs. 4071/- for truck charges and 
deduction of Rs. 1000/- for default by the 
Government in respect of the works mentioned 
at paras 4 (by and 4 (c) of the plaint on ac- 
count of negligence on the part of the plain- 
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tiff? If yes, is the plaintiff liable to be debited 
with the amount? 

(6) Whether the defendants prove that 
there was a profit of Rs. 10,000/- in the 
work mentioned at para 4 (a) of the plaint? If 
not, what was the amount of profit or loss in 
that work? 

(7) What amount is proved to have been 
paid and spent by the defendants in respect 
of suit by Ambika Brick Factory and C. S. 
Vora and Co., against the suit partnership? 
Are the defendants not entitled to the amount? 


(8) What adjustment is required to be 
made in respect of the decree in Civil suit 
No. 318 of 1961 in the court of Second Joint 
Civil Judge, (J. D.) at Anand? 

(9) What amount is found due from or 
to each of the parties on taking accounts?” 
Relying on the decision in the case of Laxmi- 
bai v. Husainbhai Ahmedbhai AIR 1916 
Bom 181, it is argued by Mr. Chhatra- 
pati that the Commissioner was not competent 
to decide issues Nos. 1, 2, 5 and 6. Now, there 
are specific provisions for taking accounts in 
the rules. It*has been held by a division 
Bench of this Court in the case of Sam M. 
Haeems v. Samson (1965) 6 Guj LR 934 
(supra) that, “the Rules made in the Ahmeda- 
bad City Civil Court Rules are supplementary 
to the rules contained in the first schedule, 
except in the event of conflict in which event 
the Rules in the Ahmedabad City Civil Court 
Rules must prevail as against the rules in the 
first schedule. Rules for Commissioner for 
taking Accounts are contained in chapter XXV 
of the rules. According to Section 75 of the 
Civil Procedure Code, 


“Subject to such conditions and limita- 
tions as may be prescribed. the Court may 
issue a commissioa— 

(a) to examine any person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition”. 


Rule 12 (1) of order 26 of the Civil Pro- 
cedure Code provides— 


“The court shall furnish the Commis- 
sioner with such part of the proceedings and 
such instructions as appear necessary, and 
the instructions shall distinctly specify whe- 
ther the Commissioner is merely to transmit 
the proceedings which he may hold on the 
inquiry, or also to report his own opinion on 
the point referred for his examination”. 

It has not been specifically indicated in 
order 26 of the Code of Civil Procedure or 
any of the relevant provisions of the Rules 
on the point, as to what questions can be 
referred to or decided by the Commissioner 
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for taking accounts. It is, however, establi- 
shed by the decisions of some of the High 
Courts and the Privy Council that, questions 
of law or mixed questions of law and facts 
cannot be referred to the Commissioner. It 
is also well established that the court cannot 
delegate to the Commissioner its judicial 
powers or the trial of any material issue which 
it is itself bound to try. The provisions of 
sub-rule (1) of rule 12 of Order 26 of the Civil 
Procedure Code make it clear that, subject 
to the above restrictions and such instructions 
as are issued by the Court, the Commissioner 
can, depending on the nature of the transac- 
tions and the circumstances of the case, frame 
issues, record evidence and give his findings 
on those issues. It is needless to add that, 
the final decisions on those issues would be 
of the Court which may or may not accept 
the findings of the Commissioner. 


1. The decision in the case of 
Laxmibai AIR 1916 Bom 181 (supra) does 
not support the above argument of Mr. Chha- 
trapati, the learned Advocate for the appel- 
lant. In the above case, a decretal order of 
reference to the Commissioner was made to 
take accounts as detailed in the order. Defen- 
dants Nos. 6 and 7 objected to the Commis- 
sioner hearing certain objections raised by the 
other side. The Commissioner, however, ex- 
pressed an opinion that, under the said refe- 
rence, he had power to go into the questions 
even though, they involved questions of law 
or of mixed questions of law and fact. When 
defendant Nos. 6 and 7 moved the court for 
an order that direction should be given to 
the Commissioner that it was not open to him 
to determine the objections of the plaintiffs, the 
learned single Judge of the High Court of 
Bombay observed— 





“But unless the Commissioner makes a 
special report under one of these rules, in 
the ordinary course he proceeds with the re- 
ference and makes his final report in the 
matters referred to him. It cannot be serious- 
ly contended that the Commissioner is not en- 
titled to decide questions of law which may 
arise while taking the accounts. It is impossi- 
ble for the court while giving directions for 
the taking, for instance, of a mortgage ac- 
count, to decide all questions of law, since 
many such questions do not arise until the 
accounts are filed, as in this case, where the 
mortgagee in possession claims that he is en- 
titled to be given credit for certain costs and 
expenses as properly incurred by him in main- 
taining the mortgaged property. It must often 
happen, as in this case, that the Commissioner 
cannot arrive at a conclusion without decid- 
ing questions of law”. 


¢ 
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The above decision is based on the interpre- 
tation of the relevant provisions of the Bom- 
bay High Court Rules (original side) and 
hence, the ratio of that case that, even the 
questions of law can be decided by a Com- 
missioner will not be applicable to a matter 
referred to a Commissioner under order 26 
of the Civil Procedure Code or Rule 382 of 
the rules. 


12. Tn the case of R. B. S. S. Munna- 
lal v. S. S. Rajkumar AIR 1962 SC 1493, the 
trial court appointed a Commissioner under 
the provisions of order 26, Rule 18 of the 
Civil Procedure Code, tò propose partition of 
the joint family property, and for that purpose, 
the coùrt authorised him to ascertain the pro- 
perty, debts which the family owed and also 
individual liability of the parties for the debts. 
For deciding the above questions, the Com- 
missioner was empowered to record state- 
ments of the parties, frame issues and to re- 


cord evidence as might be necessary. The ` 


order appointing the Commissioner was made 
with the consent of the parties. In the Sup- 
reme Court, it was contended that, the trial 
Court was in error in delegating to a Commis- 
sioner judicial functions such as ascertainment 
of property to be divided and effecting par- 
tition. While dealing with the above conten- 
tion, the Supreme court observed— 

“By so authorising the Commissioner, the 
trial court did not abdicate its functions to the 
Commissioner; the Commissioner was mere- 
ly called upon to make proposals for partition, 
on which the parties would be heard, and the 
court would adjudicate upon such proposals 
in the light of the decree, and the contentions 
of the parties, The proposals of the Commis- 
sioner cannot from their very nature be bind- 
ing upon the parties nor the reasons in sup- 
. port thereof. The order, it may be remem- 
bered, was made with the consent of the par- 
ties and no objection to the order was, it-ap- 
pears, pressed before the High Court. We do 
not think that any case is made out for modi- 
fying that part of the order”. 


It becomes evident from the above decision 
that the Commissioner can be authorised in 
certain circumstances to frame issues, record 
evidence and to submit proposals for parti- 
tion, subject to the conditions mentioned in 
‘ithe judgment. Even in the present case, 
the learned trial Judge has considered the re- 
port of the Commissioner on the basis of the 
contentions raised by the parties and the evi- 
dence on record, and recorded his own find- 
ings on various issues framed by the Commis- 
sioner. 


13. Mr. Chhatrapati has also refer- 
red to the decision of a single Judge of this 
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Court in Civil revision application No. 58-4 of 
1965 decided on 6th December 1967. The 
Commissioner for taking accounts to whom the 
matter was referred by the City Court had 
framed 17 issues. “Raju, J. held, in the above 
case, that the Commissioner was not compe- 
tent to decide the said issues and that they ` 
should be decided by the court. It is easy 
to understand that, while taking accounts in 
a case like the present one, various questions 
as to the liability of one partner or the other 
in respect of certain transactions or amounts 
would arise., Unless such questions are dealt . 
with and decided by the Commissioner, it 
would be difficult for him to take accounts in 
a satisfactory manner. We are, therefore, 
unable to accept the proposition that, the 
Commissioner cannot decide any controversial 
questions arising out of conflicting claims 
made by the parties. It appears that, in view 
of the peculiar nature of issues raised in the 
case decided by Raju, J. he has taken the 
view that, those issues should be decided only 
by the court. It is difficult to construe his 
judgment as laying down any general proposi- 
tion of law that, no controversial questions 
can ever be decided by a Commissioner. More- 
over, in view of the decision of the Supreme 
Court in the case of R. B. S. S. Munnalal, AIR 
1962 SC 1498 (supra), the decision of Raju, 
J. in the above case cannot be treated as an 
authority on the point. Each case is to be 
decided on its own merits, and looking to the 
facts of the case before us, we do not fiod 
that, the Commissioner has erred in deciding 
the issues framed by him. 


l4. In this connection, it should, fur- 
ther, be remembered that, the Commissioner 
has framed the issues on 7-4-1967 and, there- 
after, the matter was adjourned from time to 
time and yet, at no time, any objection was 
raised on behalf of the plaintiff that, the Com- 
missioner was not competent to frame or de- 
cide any of the issues. Even in the trial Court 
no contention was raised that, the Commis- 
sioner had no jurisdiction to frame and decide 
the aforesaid issues. Considerng all tbese, 
circumstances, the contention of Mr. Chhatra- 
pati to the contrary cannot be accepted, 


15. As observed above, Mr. Chhatra- 
pati has restricted his objections only to the 
decisions on issues Nos. 1, 2, 5 and 6. Looking ` 
to the facts of the case, we find that, for 
the purpose of taking accounts in a satisfac- 
tory manner, it was necessary for the Commis- 
sioner to record his findings on the aforesaid 
issues and it is difficult to say that the afore- 
said issues were such as could be decided 
only by the Court. It should, further, be re- 
memebered that, merely because the Commis- 
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sioner has recorded his findings on the issues, 
the court was not precluded from considering 
the correctness or othérwise of the findings 
of the Commissioner and as observed above, 
the learned trial Judge has come to his own 
conclusion on the above issues, on the basis 
of the evidence on record and the arguments 


of the learned Advocates for the parties. Con- ° 


sidering all these circumstances, it is difficult 
to understand as to how, the plaintiff can 
make any grievance that, the Commissioner 
was not justified in recording his findings on 
the above issues. 4 

x x x 


x x. x x 
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Shri Krishna Gopal] Joshi, Petitioner v. 
Annyonya Sahayyakari Mandali Co-operative 
Bank Ltd. Baroda and others, Respondents. 

Special Civil Application No. 1940 of 
1974, D/- 21-11-1974. . 

(A) Gujarat Co-operative Societies 
(10 of 1962), Section 166 — Chairman of 
Board of Nominees exercises quasi-judicial 
power — Dismissal of arbitration case as not 
maintainable before. the election ` was held 
wrongful — Order could not be validated by 
subsequent order of Registrar or Government. 


The Registrar of Co-operative Societies 
and his Nominees including the Chairman of 


the Board of Nominees exercise the judicial - 


power of the State in respect of matters plac- 
ed under their exclusive jurisdiction. No 
other Court can exercise judicial power in 
respect of those matters. It is impossible to 
think that what was void as a judicial or 
quasi-judicia] decision determining lis between 
the parties could be validated by an exécutive 
order made by the Registrar, of Co-operative 
Societies or by the resolution passed by the 
Government of Gujarat. Whatever other 
effect of the order made by the Registrar or 
the resolution passed by the Government may 
be, force of law could not ‘be injected into an 
act which was ab initio void and devoid of all 
authority. (Para 5) 
(B) Gujarat Co-operative Societies Act 
(10 of 1962), Sec. 96 — Directorship of Co- 
operative Bank — Rejection of nomination for 
— Registrar can entertain dispute before the 
election is held. - A ! 
Section 96 does not lay down anything 
to confine the disputes contemplated by it to 
disputes, sò far as elections are concerned, 


which can be entertained only after the elec-. 
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tions are held. The language of sub-section 
(1) of section 96 is wide enough to include 
within its ambit disputes arising out of rejec- 


‘tion of nomination papers even if they are 


raised before the election is held. If sub- 
section (1) of Section 96 confers jurisdiction, 
upon the Registrar, to entertain a dispute 
touching the constitution of a Society, it neces- 
sarily confers upon him the jurisdiction to en- 
tertain a dispute relating to the rejection of a 
nomination paper even before the election ig 
held. To take any other view is to unneces- 
sarily narrow down the wide amplitude of 
sub-section (1) of Section 98. (Para 6) 


(C) Gujarat Co-operative Societies Rules 
1965, Rule 32 — Election to Board of Direc- 
tors of co-operative Bank — Eligibility — 
Candidate an employee of Nationalised Bank 
— He need not produce no objection certi- 
ficate from his employer. (Reserve Bank of 
India Act .(1934), Sections 10 and 9 and 2 
(bviii) — Banking Regulations Act (1949), 
Section 10). . f : 

A bare perusal of Rule 32 makes it 
quite clear that the production of a no-objec- 


' tion certificate from his employer is not neces- 


sary for the valid nomination of a candidate 
for being elected as a Director of the Society. 
7 (Para 12) 
There is nothing in the provisions of the 
Banking Regulations Act which requires a 
candidate who is an employee of a nationaliz- 
ed Bank or any Banking Company to produce 
a no objection certificate for the purpose of 
contesting ‘elections to the directorship of a 
co-operative society carrying on banking busi- 
ness. (Para 18) 
Further, a cumulative reading of Sections 
9 and 10 with clause (bviii) of Section 2 of 
the Reserve Bank of India Act, 1934 makes 
it clear beyond any doubt that Section 10 en- 
acts a prohibition for a director of a co-opera- 
tive Banking company from becoming a mém- 
ber of a Local Board of the Reserve Bank of _ 
India. It does not enact a prohibition against 
an employee of a nationalized bank from be- 
coming a director of a co-operative banking 
company nor does it require that such an` 
employee should: produce a no-objection cer- 
tificate as a condition precédent to his valid 
nomination for election to the Board of Direc- 
tors of a co-operative banking company. 


(Para 14) 
Cases — Referred: . Chronological. Paras 
(1973) 14 Guj LR 786 8 


AIR 1972 Bom 129 = 78 Bom LR 720 8, 9. 
AIR 1957 SC: 694 = (1957-58) 13 ELR 

112 : 8 
AIR 1952 SC 64 = 1952 SCR 218 8 
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V. B. Patel, for Petitioner; S. B. Majmu- 
dar, (for No. 1), S. K. Sakore, (for Nos. 2 to 
4), for Respondents; S. L. Nirgudkar Respon- 
dent No. 5 in person, V. S. Athaole, Respon- 
dent No. 6 in person, .- 


ORDER:— The petitioner was a candi- 
date at the election to be held for the director- 
ship of respondent No. 1 (which is a Co-ope- 
rative Bank) for the year 1972-78. The Board 
_ of directors of respondent No. 1 Bank which 
is hereinafter referred to as ‘the Society’ con- 
sists of nine Directors. One-third of them 


` . retire every three years. In 1972-73 three 


. vacancies arose on account of retirement by 


- rotation and were to be filled in. On 14th 


August 1972 the petitioner filed his nomina- 
tion paper for being elected to one of the 
vacancies which had occurred on the Board 
- of Directors of the Society. At the time of 
the scrutiny of his nomination paper objection 
was raised to its validity. That objection was 
upheld by the Society by its resolution dated 
16th August 1972 and the petitioner’s nomina- 
tion paper was rejected. 


2. Thereupon the petitioner filed 
Arbitration Case No. 1 of 1972 before the 
District Registrar of Baroda in which he chal- 
lenged the rejection of his nomination paper. 
The District Registrar referred the case to the 
Board of Nominees. The petitioner sought 
an interim injunction in those proceedings. He 
obtained it. Respondent No. 2 challenged that 
order in a revision application which he filed 
before the Co-operative Tribunal. By its 
order dated 1st March 1978 thé Tribunal dis- 
missed the revision application. Thereafter 
when the Arbitration Case proceeded further 
before the Board of Nominees, respondent 
No. 4 applied to the Chairman of the Board 
of Nominees to raise additional iSsues. By 
its order dated 22nd June 1978 the Chair- 
man of the Board of Nominees dismissed 
that application. That order was challenged 
in a revision application which was filed be- 
fore the Co-operative Tribunal. It appears that 
the Tribunal partly allowed that revision appli- 
cation and directed Chairman of the Board 
of Nominees to recast issue No. 2 and to try 
it. Thereupon when the arbitration case pro- 
ceeded further before the Board of Nominees, 
respondent No. 4 again applied to the Chair- 
man of the Board of Nominees and contended 
that the arbitration case was not maintainable 
because the rejection of the nomination paper 
could be challenged only after the election 
was held and that it could not be challenged 
in any proceedings instituted before the elec- 
tion was held. He also prayed for trying that 
issue as a preliminary issue. The Chairman 
of the Board of Nominees granted that appli- 
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cation and ordered issue No. 2A to be tried 
as a preliminary issue. After having tried, 
issue No. 2A as a preliminary issue it was held 
by the chairman of the Board of Nominess 
that the dispute which the petitioner raised 
was not entertainable before the election was 
held. The arbitration case which the peti- 
tioner filed was, therefore, dismissed and the 
interim injunction granted to him was vacated. | 
The. petitioner appealed against that decision 
to the Co-operative Tribunal. In that appeal 
he raised two contentions. His first conten- 
tion was that the Chairman of the Board of 
Nominees had become functus officio om. ac- 
count of the fact that on the date when he 
made the final order in the arbitration case 
his appointment had expired and that there- 
fore, he had no authority to decide the case. 
The second contention which was raised in 
that appeal was based upon the merits. of the 
case. It was contended that the arbitration 
case which the petitioner had filed was main- 
tainable because such an election dispute could 
be entertained before the election was held. 
The Co-operative Tribunal rejected both these 
contentions and dismissed the appeal. 

3. The petitioner has filed this peti- 
tion both under Articles 227 and 226 of the 
Constitution. In so far as the petition is filed 
under Article 227, the petitioner challenges 


` the correctness and legality of the order made 


by the Co-operative Tribunal. In so far as 
it is filed under Article 226, he seeks relief 
against the rejection of his nomination paper. 


_ 4 So far as the first contention raised 

by the petitioner is concerned, it is necessary 
to examine a few facts. It is not in dispute 
before me that the Chairman of the Board 
of Nominees made the final order in the 
arbitration case on llth March 1974. Mr. 
Pate} has argued that the appointment of the 
Chairman of the Board of Nominees expired 
on 28th February 1974. According to him, 
therefore, the Chairman of the Board of 
Nominees had no authority or power on 11th 
Ma 1974 to make the order which he 
ma 


5. My attention has been. invited to a 
few resolutions of the Government of Gujarat. 
The resolution dated 28rd April 1973 shows 
that the posts of the Nominees of the Regist- 
rar of Co-operative Societies, Baroda Division 
were continued in existence until 28th Febru- 
ary 1974. The next order which was made 
thereafter was by the Registrar of Co-opera- 
tive Societies, Gujarat State on 22nd March 
1974. By that order the Registrar continued 
in existence the temporary posts referred to 
above until 31st March 1975. Thereafter on 
3rd April 1974 the Government of Gujarat 
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passed a resolution by .which they continued 
in existence the posts referred to above from 
‘1-3-1974 to 28-2-1975. These three docu- 
ments which have been shown to me make it 
clear that after the posts of the Registrar’s 
nominees, Baroda Division had ceased to exist 
on 28th February 1974 the first order which 
was made was on 22nd March 1974 by the 
Registrar of Co-operative Societies. I am as- 
suming for the purpose of this case that the 
Registrar of Co-operative Societies had the 
authority to continue in existence the tem- 
porary posts of the Registrars Nominees for 
Baroda Division. When the Government re- 
solution dated 28rd April 1978 is read in 
light of the Registrar’s order dated 22nd March 
1974 it becomes quite clear that the tempor- 
ary posts of Registrars Nominees for Baroda 
Division ceased to exist on Ist March 1974. 
There was no order made or resolution passed 
by the competent authority on or before Ist 
March 1974 continuing in existence the afore- 
said posts. It appears from the aforesaid 
order made by the Registrar of Co-operative 
Societies that on 22nd March 1974 he passed 
an order by which he continued in existence 
the aforesaid temporary posts from lst March 
1974 to 3lst March 1975. It is quite clear 
that the aforesaid temporary posts were con- 
tinued in existence retrospectively from Ist 
March 1974 by the order made by the Regis- 
trar of Co-operative Societies on 22nd March 
1974. Similarly, Government resolution dated 
3rd April 1974 continued in existence the 
aforesaid posts retrospectively from: 1st March 
1974 until 28th February 1975. It is not 
necessary for me to decide for the purpose of 
this case whether the Registrar of Co-opera- 
tive Societies or the Government of Gujarat 
had the authority to make an order or pass a 
resolution continuing in existence the aforesaid 
posts with retrospective effect from Ist March 
1974. I am only concerned with the validity 
of the order made by the Chairman of the 
Board of Nominees. These documents to 
which my attention has been invited make 
it clear beyond any doubt that on Ist March 
1974 the temporary posts of the Registrar's 
Nominees for Baroda Division had ceased to 
exist. Obviously, therefore, the Nominees in- 
cluding the Chairman of the Board of No- 
minees were not holding any post on llth 
March 1974 when the Chairman made-the 
order. If ex facie the Chairman made the 
order on llth March 1974 when he had no 
authority to make that order and when he 
held no post whatsoever, can it be said that 
by virtue of an executive order passed by the 
Registrar of Co-operative Societies on 22nd 
March 1974 and by virtue of the Resolution 


passed by the Government of Gujarat on Srd 
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April 1974 a judicial or a quasi-judicial order 
which was made by the Chairman and which 
was otherwise void and ‘of no effect was vali- 
dated? The Registrar of Co-operative Societies 
and his Nominees including the Chairman of: 
the Board of Nominees exercise the judicial 
power of the State in respect of matters plac- 
ed under their exclusive jurisdictiqn. No 
other Court can exercise judicia} power in 
respect af those matters. That is the effect 
of Section 166 of the Gujarat- Co-operative 
Societies Act, 1961. It is impossible for me 
to think that what was void as a judicial or 
quasi-judicial decision determining lis between 
the parties could be validated by an execu- 
tive order such as one made by the Registrar 
af Co-operative Societies or by the resolution 
passed by the Government of Gujarat. What- 
ever other effect of the order made by the 
Registrar or the resolution passed by the 
Government may be, I cannot inject force of 
law into an act which was ab initio void and 
devoid of all authority. No provision of law 
has been shown to me to support the conten- 
tion that an executive order made by the Re- 
gistrar of Co-operative Societies or a resolution 
passed by the State Government can retros- 
pectively inject into a void judicial order force 
of law and validity. In my opinion, there- 
fore, the order which the Chairman of the 
Board of Nominees made was a void order 
because he had no authority under law to 
make that order at the time when he made it. 
In my opinion, the Tribunal was in error in 
taking the contrary view. The order made by} - 
the Chairman of the Board of Nominees on 
llth March 1974 by which he dismissed the 
petitioner’s Arbitration case was therefore com- 
pletely void and lacked all jurisdiction and 
authority and must .be quashed. 





” 6. So far as the second contention 
raised by Mr. Patel is concerned, I find quite 
a great deal of substance therein. It has been 
held by the Chairman of-the Board of No- 
minees and the Tribunal that By-law 129 (AA) 
of the Society is void and that, therefore, the 
Registrar or his Nominees could not have en- 
tertained a dispute against the rejection of the 
‘nomination paper of the petitioner before the 
election was held. After hearing the parties 
on this aspect of the case I am of the opinion, 
for the reasons which I am recording herein- 
after, that it is not necessary for me to de- 
cide whether By-law 129 (AA) of the Society 
is void or not. Section 96 of the Gujarat Co- 
operative Societies Act confers upon the Re- 
gistrar or his Nominees jurisdiction to enter- 
tain a dispute, inter alia, touching the con- . 
stitution of a society. In the instant case. 
the election of the Board of Directors of the 
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Society touches the very constitution of the 
Society. It may be pointed out that Section 
74 of the Gujarat Co-operative Societies Act, 
1961, vests the management of a co-operative 
society in its Committee or in its Board of 
Directors. Section 96 does not lay down any- 
thing to confine the disputes contemplated by 
it to disputes, so far as elections are concern- 
ed, which can be entertained only atter the 
elections are held. The language ot sub-sec- 
tion (1) of Section 96 is wide enough to in- 
clude within its ambit disputes arising out of 
rejection of nomination papers even if they 
are raised before the election is- held Lf sub- 
section (1) of Section 96 confers jurisdiction, 
as it in my opinion does, upon the Registrar 
to entertain a dispute touching the constitu- 
tion of a society, it necessarily confers upon 
him the jurisdiction to entertain a dispute re- 
lating to the rejection of a nomination paper 
even before the election is held. To take any 
other view is to unnecessarily narrow down the 
wide amplitude of sub-section (1) of Section 
96. If it was intended by the legislature that 
in. matters of election, disputes cannot be 
raised except after the elections are held, 
the legislature could have certainly 
said so and made it clear. On the con- 
trary, so far as election disputes are concerned, 
if it touches the constitution of a society it is 
entertainable at any stage—whether before the 
election is held or after the election is held. 
Rejection of a nomination paper of a candi- 
date affects the verv election which constitu- 
tes the very substratum of a societv. It 
therefore, in my opinion, touches the con- 
stitution of a society. 


7. My attention has been invited to 
Section 97 (1) (d) of the Gujarat Co-operative 
Societies Act, 1961 which provides as under:— 


“Notwithstanding anything contained in 
the Indian Limitation Act, 1908, but subject 
to the specific provisions made in this Act, the 
period of limitation in the case of a dispute 
referred to the Registrar under Section 96 
shall— 


(d) when the dispute is in respect of an 
election of any office-bearer of a society. be 
two months from the date of the declaration 
of the result of such election.” 


On the basis of this provision it has been 
argued before me that since it expressly pro- 
vides for a period of limitation for entertain- 
ing election disputes after the election has 
been held and the result has been declared 
it by necessary implication excludes the enter- 
tainment of election disputes prior to the 
holding of the election or declaration of the 
election result, 
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8. In support of that argument, re- 
liance has been placed on the Division Bench 
decision of the High Court at Bombay in 
Madhukar Ganpatrao Somvanshi v. Sheshrao 
Naravanrao Biradar, AIR 1972 Bom 129. It 
was. a case under the Maharashtra Co-opera- 
tive Societies Act, 1961. The High Court at 
Bombay was considering the scope of Section 
91 of that Act. The provisions of Section 91 
of the Maharashtra Co-operative Societies 
Act 1961 are similar to the provisions of Sec. 
96 of the Gujarat Co-operative Societies Act, 
1961. In that decision reliance has heen plac- 
ed upon the decision of the Supreme Court 
in Dr, Narayan Bhaskar Khare v. Election 
Commission of India, AIR 1957SC 694 and 
upon another decisien of the Supreme Court 
in N. P. Ponnuswamy v. Returning Officer, 
Namakkal Constituency, AIR 1952 SC 64, 
After having examined the principles laid 
down by the Supreme Court in those decisions 
the High Court at Bombay held that the ap- 
plication made by the respondent No. 1 to 
that case contending that the nomination 
paper of the petitioner and respondents Nos. 
2 to 5 to that case were wrongly accepted 
could not be entertained before the declara- 
tion of the result of the election. This deci- 
sion was cited before Mr. Justice J. B. Mehta in 
Lambha Vividh Karyakari Seva Sahakari 
Mandli Ltd. Ahmedabad v. District Registrar, 
Co-operative Societies (Rural), Abmedabad 
(1978) 14 Guj LR 786. After having referred 
to that decision it has been observed by 
the learned Judge that in election matters 
utmost expedition is required and that when 
the provision for filing an election petition has 
been made after the election has taken place 
in order to raise a dispute as to the validity 
of an election, it is very doubtful whether a 
by-law can be made by society for the pur- 
pose of allowing disputes to be raised against 
wrongful rejection or wrongful acceptance 
of the nomination paper prior to the holding 
of the election and the declaration of the re- 
sult of the election. The learned Judge in 
that decision was more concerned with the 
inconsistency of such a by-law. I have already 
stated in the foregoing parts of this judg- 
ment that it is not necessary for me to exa- 
mine the validity of By-law 129 (AA) of the 
Society because, in my opinion, sub-section 
(1) of Section 96 is wide enough to cover 
such a dispute. However, it has been observ- 
ed by Mr. Justice J. B. Mehta in that decision 
that it was not necessary for him to conclnde 
the controversy though, in his opinion. the 
remedy against a wrongful rejection or wrong- 
ful acceptance of the nomination paper prior 
to the holding of the election and the declara- 


tion of the result was highly debatable. Since 
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no final and binding view has been expressed 
by ‘Mr. Justice J. B. Mehta in that decision it 
has become necessary for me to go into this 
aspect and to examine it more deeply. 

9. `The decision of the High Court at 
Bombay in: Madhukar’s case AIR 1972 Bom 
129 (supra) is based upon two Supreme Court 
decisions to which I have referred. Both 
those decisions were rendered under the Re- 
presentation of the People Act, 1951. It ap- 
pears to me that the scheme of the Represen- 
tation of the People: Act, 1951 in this behalf 
is different from the scheme of the Gujarat 
Co-operative Societies Act, 1961. Clause (b) 
of Article 829 of the Constitution provides as 
follows:— : 

“Notwithstanding anything in this Coe- 


(b) no election to either House of Parlia- 
ment or to the House or either House of the 
Legislature of a State shall be called in ques- 
tion except by an election petition presented 
to such authority and in such manner as may 


‘be provided for by or under any law made by” 


the appropriate Legislature.” 

In pursuance of this constitutional provision 
certain provisions have been made in the 
Representation of the People Act, 1951. It 
is necessary to refer to Sections 80 and 100 of 


that Act. Section 80 provides as folkows:— ` 


“No election shall be called in question 
except by an election petition presented in 
accordance with the provisions of this Part.” 
Sub-section (1) of Section 100 of that Act, 
inter alia, provides as follows:— 


. “Subject to the provisions of sub-section 
(2) if the High Court is of opinion— 


(c) that any nomination has been impro- 
perly rejected; or ' . 

(d) that the result of the election, in so 
far as it concerns a returned candidate, has 
been materially affected. 

(i) by the improper aceeptanee of any 
nomination : 


the High Court shall declare the eleo- 
tion of the returned candidate to be void.” 
The aforesaid two sections of the Representa- 
tion of the People Act, 1951 when read in 
light of clause (b) of Article 329 of the Con- 
stitution make it abundantly clear that out of 
its anxiety to prevent the holding up of the 
progress of the elections provision hes been 
made for not entertaining any election dispute 
against improper rejection or improper ac- 
ceptance of a nomination paper before the 
election has been held and the result has 
been declared. It is in that context that Sec- 
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tion 100 of the Representation of the People 
Act, 1951 expressly enables an aggrieved can- 
didate to make in his election petition filed 
after the election has been held the improper 
rejection of a nomination paper or the impro- 
per acceptance of a nomination paper a ground 
for challenging ‘the validity of the election. It 
is this scheme of election disputes which has 
led the Supreme Court in the aforesaid two 
decisions to lay down the aforesaid principle. 
I find no such: scheme in the matter of elec 
tion disputes in the Gujarat Co-operative 
, Societies Act, 1961. Sub-section (1) of Sec- 
tion 96 is wide enough to confer jurisdiction 
upon the Registrar to entertain disputes either 
before or after the election is held. There is 
no other section in that Act which narrows 
-down or limits the wide amplitude of that 
jurisdiction. It cannot, therefore, be cut down 
by applying the principle laid down by the 
Supreme Court in the aforesaid two decisions 
in the context’ of an altogether different 
scheme of election disputes laid down by the 
Representation of the People Act, 1951. I 
am, therefore, unable to apply to this case 
the principle laid. down by the High Court 
at Bombay in Madhukar’s case AIR 1972 Bom 
129 (supra). 


10. So far as Section 97 (1) (d) is 
concerned, there are two aspects which are 
required to be considered in order to deter- 
mine whether it controls sub-section (1) of 
Section 96 so as to exclude therefrom election 
disputes raised prior to the holding of the 
elections. The first aspect which conspicuous- 
ly strikes one who reads that section is that 
‘it has been enacted in order to provide a 
period of limitation. It has not been enacted 
for the purpose of cutting down the nature 
of dispute described by sub-sec. (1) of Sec. 96. 
The second aspect which emerges from Sec- 
tion 97 (1) (d) is that the period of two 
months from the date of the declaration of 
‘the result of the election prescribed by clause 
(d) of sub-sec. (1) of Sec. 97 is in relation to 
an election dispute raised after the election 
has been held. It is extremely difficult ‘for 
me to imagine that a provision which enacts 
a period of limitation during which an elec- 
tion dispute can be raised after the election 
‘has been held and the result has been declar- 
ed excludes by necessary implication the en- 
tertainment of an election dispute at an earlier 
stage, that is to say, before the election has 
been held. I am unable to read in the statu- 
tory provision relating to limitation the exclu- 
sion of something from some other section to 
the subject matter of which it has no refe- 
rence. In my opinion, therefore, both the 
‘Chairman of the Board of Nominees and the 
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Tribuna] were in error in holding that the 
Arbitration case filed by the petitioner was 
not maintainable. Their decisions are, therefore 
liable to be quashed and set aside. 


: Il. That however does not solve the 

problem. Rightly or wrongly the working of 
the society has been carried on for well nigh 
two years without holding any fresh elections 
on account of the pendency of the present 
arbitration case and on account of several in- 
terlocutary proceedings having been taken out 
by the parties. The facts of the case which 
I have stated above present a dismal picture 
of tardy litigation in which one party has been 
trying to vie with another in prolonging the 
proceedings. It appears to me that none is 
interested in the earlier decision of the dispute. 
Therefare, if I quash on the grounds stated 
above the impugned decisions of the Chair- 
man of the Board of Nominees and the Co- 
operative Tribunal. and send back the matter 
to the Board of Nominees, it would be allow- 
ing to the parties another spell for protracting 
the litigation to which they can resort with 
impunity. I do not propose to do so. I have, 
therefore, thought fit to decide the question 
which Mr. Patel has raised before me in the 
petition in so far as it has been filed under 
Article 226 of the Constitution. 


12, Mr. Patel has contended before 
me that the rejection of the nomination paper 
of the petitioner was wrongful. My attention 
has been invited to the proceedings of the 
society by which the nomination paper of the 
petitioner was rejected. It appears to me 
from that proceeding that the nomination 
paper of the petitioner was rejected on the 
ground that he had been an employee of 
Bank of Baroda a nationalized Bank and had 
not produced from his employer a no-objection 
certificate for the purpose of contesting elec- 
tions to the Board of Directors of the Society 
and becoming a Director thereof. Mr. Sakore 
who appears for respondents Nos. 2 to 4 has 
very strenuously tried to support that deci- 
sion of the Society. The requirements of a 
valid nomination have been laid down in the 
By-laws of the Society which are in Marathi. 
By-law 55 lays down the eligibility of a can- 
didate to contest elections to the Board of 
Directors of the Society. So far as these 
_ By-laws are concerned, all the parties appear- 

ing before me have agreed that By-law 55 is 
the only relevant By-law for the purpose of 
the present case. An agreed translation of 
that By-law has been furnished to me. It reads 
thus: 


“A member who holds 25 shares or more 
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(1) who holds in Baroda city immovable 
property worth at least Rs. 6000/- free from 
encumbrances, or 

(2) who is paying income-tax or 

(3) who has passed the S. S. C. Examina- 
tion of Gujarat S. S. C. Board or any other 
equivalent recognised examination and 

(4) who has no unsecured loan 
will be eligible to become a Director.” ` 
There is an exception to that By-law. There is 
also an explanation to it. None of them is 
relevant for the purpose of the present case. 
It is quite clear, therefore, that this By-law 
of the Society which lays down the test of 
eligibility of a candidate to contest elections 
to the Board of Directors of the Society does 
not require him to produce a no-objection cer- 
tificate from his employer irrespective of whe- 
ther Government, Corporation, a nationalized 
Bank or anyone else is his employer. Under 
Section 168 of the Gujarat Co-operative 
Societies Act, 1961 Gujarat, Co-operative 
Societies Rules, 1965 have been made. Rule 
82 which lays down the qualifications for 
the members of the Committee (in this judg- 
ment I have referred to the Committee as the 
Board of Directors) provides thus: 

“(1) Every member of a society who is 
entitled to vote shalj be eligible for appoint- 
ment as a member of a committee thereof if— 

(a) he is not in default in respect of any 
loan taken by him for such period as is spe- 
cified in the bye-laws, or 


(b) he has not directly or indirectly any 
interest in any subsisting contract made with 
the society or in any property sold or purchas- 
ed by the society or any other transaction of 
the society except ‘in any investment made in 
or any loan taken from the society, or 

(c) if he is not otherwise disqualified for 
appointment as such member. : 

(2) Notwithstanding anything contained 

in sub-rule (1), in case of. societies dispensing 
credit, no person who does money lending 
business shall be eligible for appointment as 
a member of the Managing Committee.” 
A bare perusal of this rule makes it quite 
clear that the production of a no-objection! 
certificate from his employer is not necessary 
for the valid nomination of a candidate forl 
being elected as a Director of the Society. 


13. Mr. Majmudar and Mr. Sakore 
have next invited my attention to the Bank- 
ing Regulation Act, 1949. Reliance bas been 
placed upon Sections 10, 10A, 10B, 10C and 
10D of the Banking Regulation Act, 1949, in 
support of the contention that it is necessary 
for an employee of a nationalized bank (the ` 
petitioner is an employee of the Bank of 
Baroda a nationalized Bank) to produce a 
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no-objection certificate from his employer for 
the purpose of contesting elections to the 
Board of Directors of a society which is a 
co-operative banking company. I have not 
found anything in the aforesaid sections to 
warrant even the slightest inference that there 
is any such requirement for a candidate who 
is an employee of a nationalized Bank to fulfil. 
However, the story does not end there so far 
as the Banking Regulation Act, 1949 is con- 
cemed, By the Banking Laws (Application 
to Cd-operative Societies) Act, 1965 Part V 
was inserted in the Banking Regulation Act, 
1949. Section 56 is the first Section with 
which Part V of the Banking Regulation Act, 
1949 opens. It, inter alia, provides that the 
provisions of the Banking Regulation Act, 
1949, as in force for the time being, shall ap- 
ply to, or in relation to, co-operative societies 
as they apply to, or in relation to, banking 
companies subject to the modifications stated 
therein. This opening part of 
makes it quite clear that by virtue of the 
Banking Laws (Application to Co-operative 
Societies) Act, 1965 the Banking Regulation 
Act, 1949 was applied to co-operative societies 
carrying on banking business. However, the 
Banking Regulation Act, 1949 was applied 
with certain modifications which Section 56 
contains. Clause (g) of Section 56 in terms 
omits the application of Sections 10, 10A, 
10B, 10C and 10D of the Banking Regula- 
tion Act, 1949 to co-operative societies: carry- 
ing on banking business. Clause (g) of Sec- 
tion 56, it may be stated, in its present form 
was inserted by Central Act 58 of 1968. It 
is quite clear from the review of these statu- 
tory provisions that there is nothing in the 
Banking Regulation Act, 1949 which requires 
a candidate who is an employee of a nationa- 
lized Bank or any Banking Company to pro- 
duce a no-objection certificate for the purpose 
of contesting elections to the directorship of 
a co-operative society carrying on banking 
business. 

14. Lastly, reliance has been placed 
upon Section 10 of the Reserve Bank of India 


Act, 1984. Sub-section (1) of Section 10 of | 


that Act after its amendment by Central Aet 
28 of 1965, inter alia, provides as follows: — 

“No person may be a Director or a mem- 
ber of a Local Board who— 

(e) is a Director of a.banking company 
within the meaning of clause (c) of Section 5 
of the Banking Companies Act, 1949, or of 
a co-operative bank.” 

Local Board has been dealt with by Section 9 
of that Act. It provides for constitution 
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for each of the four areas specified in the 
First Schedule to the Act. Now, clause 
(bviii) of Section 2 defines “director” in re- 
lation to a co-operative banking society so as 
to include a member of any committee or 
body for the time being vested with the mana- 
society. A 
cumulative reading of Sections 9 and 10 with 
clause (bviii) of Section 2 of the Reserve 
Bank of India Act, 1984 makes it clear beyond 
any doubt that Section 10 enacts a prohibition 
for a director of a co-operative Banking com- 
pany from becoming a member of a Local 
Board of the Reserve Bank of India. It does 
not enact a prohibition against an employes 
of a nationalized bank such as the petitioner 
is from becoming a director of a co-operative 
banking company nor does it require that such 
an employee should produce a no-objection 
certificate as a condition precedent to his 
valid nomination for election to the Board 
of Directors of a co-operative banking com- 
pany. The argument based on Section 10 of 
the Reserve Bank of India Act, 1934 appears 
to me to bethe last ditch attempt to support 
the case of the respondents, I am, therefore, of 
the opinion that the Society was in error in 
rejecting the nomination of the petitioner for 
election to the directorship of the Society. 

15.. In the result, I allow this peti- 
tion, quash and set aside the impugned orders 
made by the Co-operative Tribunal and the 
chairman of the Board of Nominees and issue 
a writ of mandamus directing the Society- 
respondent No. 1, to accept the nomination 
of the petitioner for election to the director- 
ship of the Society and to hold the elections 
according to law after having done so. Rule 
is made absolute with no order as to costs in 
the circumstances of the case. 

16. At the instance of the petitioner 
the Registrar is at liberty to communicate to 
respondent No. 1 the final order immediately. 


Petition allowed. 
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Letters Patent Appeals Nos. 189 and 190 
of 1971, D/- 21-10-1974", 

(A) Civil P. C. (1908), Order 21, Br. 66 
(2) and 90 — Failure to give notice under 


°(Against Judgment of S. H. Sheth, J. in S. 
A. Nos. 706 and 707 of 1968). 
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Rule 66 (2) — Effect. S. A. Nos. 706 and 
707 of 1968 (Guj) Reversed. 

Failure to give notice to the- judgment- 
debtor before settling the terms of the sale 
proclamation does not render the subsequent 
proceeding and sale void. It is only a mate- 
rial irregularity in publishing the sale pro- 
clamation within the meaning of Rule 90 and 
the sale could be set aside under that rule 
only if the judgment-debtor has sustained 
substantial injury by reason of such irregula- 
rity. S. A. Nos. 706 and 707 of 1968 (Guj) 
Reversed; Case law discussed. 

(Paras 13, 17, 18, 19) 
Cases Referred: Chronological Paras 
AIR 1978 SC 2598 = 1978 SCD 828 17 
AIR 1973 Bom 801 = 75 Bom LR 198 9, 10 
AIR 1971 Ker 9 = 1970 Ker LT 488 (FB) 9 
AIR 1964 SC 1800 = (1965) 6 SCR 1001 17 
AIR 1961 Punj 495 = ILR (1960) 1 Punj 

83 l 9 
AIR 1959 Bom 178 = 60 Bom LR 482 9,18 
AIR 1959 Ker 382 = 1959 Ker LJ 213 9 
AIR 1958 Bom 278 = 1958 Nag LJ 80 7, 


9, 11, 18, 18 
AIR 1957 Andh Pra 185 = (1957) 1 Andh 
WR 283 (FB) 9, 18 


AIR 1956 Mad 231 = (1956) 1 Mad LJ 47 9 
AIR 1955 Mad 283 = (1955) 1 Mad LJ 
114 . 9 
AIR 1952 Mad 877 = 65 Mad LW 229 9 
AIR 1952 Mad 582 = 66 Mad LW 149 18 
AIR 1948 Nag 177 = 1947 Nag LJ 607 7, 
j 9, 10, 11, 18, 15, 17 

ATR 1945 Mad 499 = (1945) 1 Mad LJ 
267 $ 9 
ATR 1935 Lah 962 8 
AIR 1927 Lah 84 = 99 Ind Cas 515 9 
AIR 1920 Mad 481 = 11 Mad LW 59 9 
AIR 1914 PC 129 = ILR 42 Cal 72 16 
(1908) ILR 32 Bom 572 = 10 Bom LR 
752, 18 

P. V. Hathi, for Appellant; D. K. Parikh 
with H. M. Chinoy, for Respondents Nos. 1/1 
to 1/7. 

T. U. MEHTA, J.:— The question involv- 
ed in both these appeals is whether the want 
of notice to judgment-debtor under sub- 
rule (2) of Rule 66 of Order 21 C. P, Code 
amounts to “material irregularity in publish- 
ing or conducting sale” within the meaning 
of Rule 90 Order 21`C. P. Code or whether 
it amounts to a jurisdictional error or any 
illegality vitiating the subsequent sale pro- 
ceedings as void ab initio. 

2. Short facts of the case are that 
the appellant Babubhai Harilal Patni of Ap- 
peal No. 190/71 had filed a suit against the 
Respondent for recovery of mortgage amount. 

That suit ended in a preliminary decree 


`~ 


Babubhai v. Vora Daudji (Mehta J.) 


A.I. R. 


against the respondent on 17-8-1959. Final 
decree was thereafter passed on 3rd March 
1967 for sale of the mortgaged property. 
Pursuant to this. final decree the said appel- 
lant filed Darkhast No. 24/67 in the Court 
of Civil Judge (Jr. Division) at Lathi on 4th 
May 1967 for realising the amount of Rs. 
7969-57 by selling the mortgaged property. 
On that Darkhast application the Executing 
Court ‘passed an order of sale on the same 
day in the following words:— 

“Decretal house which is mortgaged with 
the plaintiff (J. C.) and which is ordered to 
be sold for recovery of the mortgage dues of 
the plaintiff (J. C.) in decree, be sold off by 
public auction. Sale proclamations be issued 
and be sent for publication according to 
rules. Panchnama to ascertain approximate 
market value of the. property be made prior 
to commencement of sale.” “Dt. 45-1967". 
Thereafter sale proclamations were issued on 


- 6th May 1967 ordering the sale of the mort- 


gaged property to take place from 27th June 
1967 to 29th June 1967. Panchanama of the 
valuation of the property was prepared on 
12-5-1967. According to this panchnama the 
property was valued at Rs. 6500/-. It is evi- 
dent from these facts, and the same is also an 
admitted position, that the sale proclamations 
were issued without any notice to the judg- 
ment-debtor as contemplated by Order 21 
Rule 66 (2) of the Civil Procedure Code, 


3. The day before the actual sale 
took place.i. e on 26th June 1967, the 
judgment-debtor, who is the present Respon- 
dent, filed an application to the Executing 
Court as found at Ex. 6. By this application 
he requested the Court to take the matter on 
board and on the same day he filed another 
application as found at Ex. 8, raising the con- 
tention that he was not served with any notice 
under Order 21 Rule 66 (2) of the C. P. Code 
and therefore, the execution could not pro- 
ceed further. This application was kept for 
hearing on the next day i. e. on 27th June 
1967. But on that day the Respondent Judg- 
ment-debtor did not appear before the Court 
with the result that the said application was 
dismissed for -want of prosecution. 


4. On 27th June 1967, the auction 
sale proceeded as originally ordered by the 
Executing Court. On that day the highest 
bid which was received was for Rs. 5750/-. 
The matter was thereafter placed before the 
Court on 29th June 1967 for receiving the 
final bid. On that day the Court received the - 
final bid for the auctioned property at Rupees 
7,151/-. This bid was given by the appel- 
lant Babubhai Karimbhai Jasani of L. P. A. 
No, 189 of 1971. This bid was accepted by 
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that he was woing’to act suo motu under 
Section 33 of the Act. 


17. The petitioners invoked the 
revisional jurisdiction of the Central 
Government. apparently under S. 24 (4) of 
the Act. against the order of the Settle- 
ment Commissioner. The Secretary. ex- 
ercising the powers of the Central Gov- 
ernment. had revisional jurisdiction both 
under Section 24 (4) and Section 33. By 
virtue of his revisional jurisdiction being 
invoked. he was seized of the entire case 
and it was open to him to pass such orders 
as the circumstances of the case reauired. 
There was nothing to prevent him from 
exercising the revisional jurisdiction both 
under Section 24 {4) and under Section 33 
for the purpose of effectively disposing of 
the case. And it was not necessarv that 
he should have given notice to the peti- 
tioners that he was going to proceed to 
dispose of the case under Section 33. The 
petitioners were already before him. hav- 
ing invoked his revisional jurisdiction 
even though under Section 24 (4). and be- 
ing before him it was not necessary that 
they should be notified afresh of his in- 
tention to proceed under Section 33. Both 
Section 24 (4) and.Section 33 confer revi- 
sional jurisdiction. the difference being 
that the jurisdiction under Section 33 is 
wider than under Section 24 (4). Inas- 
much as by virtue of the applications 
made by the petitioners the Secretary was 
seized of the entire case. he was compe- 
tent to exercise all necessary powers 
vested in him for the purpose of render- 
ing a full and complete adiudication of 
the case. The petitioners must be pre- 
sumed in law to have known the extent 
of the revisional jurisdiction. vested in 
the Secretary. and that he could exercise 
all that jurisdiction in respect of the case 
before him. No fresh notice was neces- 
sary when he chose to exercise that 
jurisdiction under Section 33. and reliance 
in this behalf can also be placed on Raniit 
Singh v. The Union of India. (1962-64 Pun 
LR 44) and Labh Singh Atma Singh v. 
Union of India. (ATR 1970 Delhi 171). 


18. . Next is the question whether 
the Government was estopped from claim- 
ing the property sold to the petitioner. 


19, It has been observed above that 
it cannot be said on the facts of this.case 
that Central Hotel Annexe.was ever in< 
cluded in the property auctioned to Shri 
Kala Ram Khanna. It formed a distinct 
and separate lot. The Government never 
represented during the auction proceed- 
ing to Shri Kala Ram Khanna that the 
Central:-Hotel Annexe was included in the 
lot for which he was bidding. The sale 
, leertificate is void to the extent that it in- 
cluded within the boundaries set out 
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“certificate indicated that the 


therein the property comprising the Cen- 
tral Hotel Annexe. In the circumstances. 
the plea of estoppel cannot prevail. 


20. The further question is whe- 
ther Section 41 of the Transfer of Pro- 
Party Act can be invoked. 

21, the sale 

Central 
Hotel Annexe was included in the pro- 
perty sold to Shri Kala Ram Khanna. but 
when the sale certificate specifically dis- 
closed that it wag only the Central Hotel 
(Main Building) which had been sold to 
him there was an apparent discrepancy/ 
between the description of the property 
by name and its delineation bv bounda- 
ries. The transferees should have made 
further enquiry for the purpose of ascer- 
taining whether the propertv proposed to 
be transferred to them was indeed the 
property of the transferor. In failing to 
do so. the transferees cannot be said to 


The boundaries in 


have taken reasonable care within the 


meaning of Section 41 of the Transfer of 
Property Act to ascertain that the trans- 
feror had power to make the transfer. 
The learned counsel for the petitioners 
had placed reliance on Sadia Hussein v. 
Co-operative Central Bank. Yeotmal, (AIR 
1952 Nag 106). and The Catholic Mission 
Presentation Convent by Mother Supe- 
rior. Coimbatore v. Subhanna Goundan. 
(AIR 1948 Mad 320). The principle laid 
down in these authorities is that the trans- 
feree is to prove that the transferor is 
the ostensible owner: that he is clothed 
with the insignia of ownership with the 
consent, express or implied. of the real 
owner: that the transfer is for considera- 
tion and that the transferee has acted in 
good faith taking reasonable care to as- 
certain that the transferor had power to 
transfer. and if anv one of these elements 
is absent. the transferee is not entitled to 
the benefit of this section. There can be 
no dispute with the principles laid down 
in these authorities. But in view of the 
circumstances of the present case. the 
transferees cannot invoke the aid of Sec- 
tion 41 of the Transfer of Property Act. 


_ 22. In the above circumstances. the 
petitions fail and the same are herebv dis- 
missed with costs. assessed at Rs. 200/-. 


E. S. PATHAK, C. J.:— I agree. 


Petitions dismissed. 
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R. S. PATHAK, C. J., D. B. LAL AND 
Cc. R, THAKUR, JJ. 
Raj Kumar Rajindra Singh, Petitioner 
v. The Union of India and others, Respon- 
dents. i 


C. M. P. No. 1119 of 1975 in C. W. P.’ 


No. 4 of 1974, D/- 24-11-1975. 

(A) Constitution of India, Articles 358, 
359 (1). — Writ petition challenging pro- 
ceedings under Himachal Pradesh Ceiling 
on Land Holdings Act, 1972 — Application 
for -grant of interim injunction and for 
modifying or vacating interim injunction 
already granted — Application is not hit 
by Article 358 or Article 359 (1), 

An application for interim injunction 
or an application for vacating or modify- 
ing it, not being a proceeding for the en- 
forcement of the rights claimed in the 
writ petition challenging proceedings 
under the Himachal Pradesh Ceiling on 
Land Holdings Act, 1972, is not included 
in the directive contained in Arts. 358 
and 359 (1). ` By virtue of Art. 358 and 
Presidential Order made under Arts. 359 
(1) the hearing of the writ petition is to 
remain suspended. Merely because for the 
purposes of considering the grant of an 
interim injunction the Court must con- 


sider whether the petitioner has a prima. 


facie case on the merits does not mean 
that the grant of the interim’ injunction 
amounts.to an adjudication or enforce~ 
ment of the rights claimed by the peti- 


tioners, (1975) 2 All ER 829, Relied on. 
E , (Para 4) 
Cases Referred: Chronological ' Paras 


(1975) 2 All ER 829 = (1975) 3 WLR 184 
. : 4 

. H. 8. Thakur, for Petitioner; Advo- 
cate General, for Respondents. 


R. S. PATHAK, C. J.:— This is a mis- 
cellaneous petition by the respondents to 
the writ petition praying that the interim 
order already made in the case be modi- 
fled and appropriate orders be passed safe- 
guarding the interest of the State during 
the pendency of the writ petition, Similar 
miscellaneous petitions ‘have been made 
in the connected writ petitions -` 

2. In all these writ petitions, this 
Court has either made an order restrain- 
ing the respondents from taking further 
proceedings under the Himachal Pradesh 
Ceiling on Land Holdings Act, 1972 for 
the determination of the surplus area or 
an order permitting the proceedings to 
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continue but restraining the making of the 
final order determining the surplus area 
or, in some cases, an order merely. res- 
training the respondents from disposses- 
sing the petitioners from the surplus area. 
The learned Advocate General prays that 
during the pendency of the writ petitions 
the proceedings for the determination of 
the surplus area upto and including the 
order determining the surplus area may 
be allowed to be completed and, he says, 
he would raise no objection to an order 
by this Court restraining the respondents 
from dispossessing the ‘petitioners from 
the surplus area. At the same time he 
urges that while making this order. of res- 
traint against the respondents, the Court 
should impose a condition in. appropriate 


terms restraining the petitioners from 


taking any steps to change the nature of 
the land, cut and remove the standing 
trees and generally to damage or alienate 
the land or any property thereon affected 
by the provisions of the Act to the pre- 
judice and detriment of the State. 


8. A preliminary objection has 
been taken by the petitioners. It is-sub- 
mitted that by virtue of the Presidential 
Order dated June 28, 1975, made under 
Article 359(1) of the Constitution, all, 
proceedings pending in this Court for the 
enforcement of the right - conferred ~ by 
Article 14 are to remain suspended for 
the period of the Proclamation of Emer. 
gency made under Article 352 (1) of the 
Constitution on December 3,.1971 and on 
June 25, 1975. Our attention has also been 
invited to Article 358 of the Constitution 
which provides that while a Proclamation 
of Emergency is in operation nothing in: 
Article 19 of the Constitution can. restrict 
the powers of the State as defined in 
Part-HI of the Constitution to make any 
law or to take any executive action which 
the State would, but for the provisions 
contained in that Part, be competent to 
make or to take. The petitioners say that 
a miscellaneous -petition for the grant of 
an interim injunction or for vacating an 
interim injunction already granted is a 
part of the proceedings pending in this 
Court for the enforcemént of the rights of 
the petitioners under Articles 14 and 19 of 
the Constitution and, therefore, no order 
can be made by the Court. vacating or 
modifying the interim injunction already 
granted. It is contended that in consider- 
ing the grant of the interim relief it is 
necessary for the Court to examine whe- 
ther the petitioners rave a. prima facie 
case on the merits, and that would in~ 
volve, it is said, an adjudication of tha 
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rights of the petitioners under Articles 14 
and 19 of the Constitution. 


4, In my opinion, the prelims 
objection cannot be. sustained. An ap 
pHcation for the grant of ean interim 
injunction or an application for modify- 
ing or vacating an interim injunc- 
tion already granted cannot be des- 
cribed as a proceeding for the enforce- 
ment of the rights claimed in the present 
case. Such an application is concerned 
merely with the question of determining 
what should be the interim position of 
the parties with respect to the property in 
dispute so long as the rights.thereto are 
mot adjudicated by the Court. An order 
of that character dees not amount to an 
adjudication of the rights of the parties 
or the enforcement of such rights. That 
adjudication or enforcement is involved 
in the decision of the present case itself. 
By virtue of Article 358 and the Presi- 
dential Order made under Article 359 (1), 
the hearing of the writ petition.is to re- 
main suspended. An application for inte- 
tim injunction or an application for 
vacating or modifying it, not being a pro- 
ceeding for the enforcement of the rights 
claimed in the writ petition, is not includ- 
ed within that directive. Merely because 
for the purposes of considering the grant 
of an interim injunction the Court must 
consider whether the petitioner has a 
prima facie case on the merits does not 
mean that the grant of the interim in- 
Junction amounts to an adjudication or 
enforcement of the rights claimed by the 
petitioners. The question before thè 
Court at that stage is whether there is a 
serious question’ to be tried between the 
parties in the present proceeding. That 
view was taken recently by the Court of 
Appeal in England in Fellowes v, Fisher, 
(1975) 2 All ER 829, By no argument can 
the view be justified that an adjudication 
or enforcement is involved of the rights 
claimed by the petitioners in the present 
proceeding. That being so, it is clear that 
the miscellaneous petitions made by the 
respondents for the modification of the 
interim orders made by this Court in the 
present writ petitions do not fall within 
the scope of Article 358 or the Presiden- 
tial Order dated June 28, 1975 made under 
Article 359 (1) of the Constitution. In my 
opinion, this Court bas jurisdiction to 
consider and dispose of the miscellaneous 
petitions, The preliminary, bier: is 
rejected. 





5. We Have heard learned sonnet 
for the parties on the merits of these mis-« 
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cellaneous petitions, and we are of 
opinion that an order should be made in 
the terms suggested by the learned Advo- 
cate-General. The petitioners contend 

that in case the respondents sre allowed ` 
to continue the proceedings under the Act 
for the determination of the surplus area 
and an order is made determining the 
surplus area, that will give rise to a multi- 
plicity of proceedings inasmuch as the 
petitioners may find it necessary to pro- 
ceed in appeal to the Commissioner under 
Section 20 (1) of the Act and thereafter 
in revision to the Financial Commissioner 
under Section 20 (2) of the Act. It is 


-pointed out that it may also be necessary 


to amend the writ petition in order to 
challenge the order determining the sur- 
plus area. It seems to us that any deci- 
sion taken by the appellate and revisional 
authorities must stand or fall by the deci- 
sion rendered by this Court on these writ 
petitions. If the Act is declared ultra 
vires, clearly those orders must go. In 
case the writ petitions are dismissed, the 
time during which the writ petitions will 
remain pending will not have been 
wasted and on the determination of the 
writ petitions the respondents will be 
able to proceed forthwith to give. effect to 
the order determining the surplus area. 
Having regard to all the relevant factors, 
it seems appropriate that the respondents 
be permitted to go on with the proceed- 
ings for the determination of the surplus- 
area, including the making of an order 
determining the surplus area. We are, 
however, of opinion that the possession of 
the petitioners in the surplus area should 
not be disturbed during the pendency of 
the writ petitions. While making that 
order, it seems desirable in the interests 


. of justice and for the purpose of preserv- 


ing the property in dispute, that the peti- 
tioner should be restrained. from changing 
the nature of the land, from cutting and 
removing the trées standing thereon and 
generally from damaging and alienating 
the land and such property standing there- 
on as may be affected by the provisions of 
the Act to the’ prejudice and the detri- 
ment of the State. 


` 6. -The interim orders made in the 
several writ petitions are modified ac- 


i cordingly, 


Order, PEA 


En - f te 
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The Himachal Pradesh Marketing and 
Development Federation Limited, Appel- 
lant v. Smt Urmila Kumari and others, 
Respondents. i 

F. A. F. O. No. 5 of 1970, D/- 16-12- 
1975. 

(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Negligeace — Collision while 
negotiating a curve between truck and 
jcep coming from opposite directions -— 
Truck stopping but on wrong side — Jeep 
net stopping or negotiating it by going to- 
wards left side of truck — Jeep driver, 
and not truck driver, held negligent, 


Verily, negligence consisted in omit- 
ting to do something which ought to 
have been done either in a different 
manner or not done at all. Where there 
is no duty to exercise care, negligence in 
the popular sense has no legal conse- 
quence. Where there is duty to exercise 
care, reasonable care must be taken to 
avoid acts and omissions which could rea- 
sonably be foreseen to be likely to cause 
physical injury to persons. The degree 
of care required, of course, depends upon 
the facts in each case. _ (Para 3) 


A serious accident took place be- 
tween a jeep and a loaded truck coming 


from the opposite directions, while nego-” 


tiating a curve on the Hindustan-Tibet 
road near Simla. The site plan of the ac- 
cident left no doubt that the truck was 
negotiating the curve towards the right 
and-in that process, was taken naturally 
towards the right and the jeep was stand- 
ing at about 8 feet embedded in a mile- 
stone. There was space of near~about 14 
feet on the left side of the truck, while a 
space of 3 to 4 feet was left towards its 
right side and so the jeep could not have 
passed from that side. The jeep was on 
the edge of the road towards its left side 
when it jumped back and embedded itself 
in the milestone. The width of the road 
was about 25 to 28 feet. It was estab- 
lished that the truck was stopped on the 
road and it was the jeep which was com- 
ing and collided against the truck. The 
drivers could see each other and the road 
was straight and in one level. The truck 
was standing on the road, but on the 
wrong side. 


Held that in such a situation the 
amount of care which could reasonably be 
demanded from the driver of the jeep was, 
either to have stopped the vehicle or if 
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at all he wanted to cross the truck he 
could easily do so from its left side. It 
appeared -he stuck to his left side and 
naturally collided: against the truck which 
too had come towards its right side be- 
cause the vehicle was negotiating a curve. 
In such a situation the jeep driver did not 
observe that amount of care which he was 


.required to observe in the situation he 


was placed. He was certainly rash as 
well as negligent, and ithe driver of the 
truck merely because his vehicle had 
come more towards the right side could 
not be considered to have exhibited that 
much negligence which compelled the 
driver of the jeep to proceed on and col- 
lide against the truck. If the defect wag 
there in the brakes and the vehicle (jeep) 
was being taken for repairs, some more 
care was required to be observed on the 
part of the jeep driver. (Para 5) 


The mere fact that the truck was 
stopped on its right side would not attri- 
bute any rash or negligent act on the part 
of the truck driver, especially in the cir- 
cumstances the two drivers were placed. 

(Para 5) 
- The jeep driver was definitely negli- 
gent when he did not stop his jeep or did 
not negotiate it by going towards the left- 
side of the truck so that he could easily 
cross it. The Court was left with no in- 
ference but this that the driver of - 
the jeep was negligent and the truck dri- 
ver could not be held to be negligent. 
` (Para 7) 


From the conduct on the part of the 
deceased in jumping out of the jeep anti- 
cipating collision, an element of contribu- 
tory negligence could not be inferred. 

(Para 6) 

Chhabil Dass and R. K. Gupta for 
Appellant; Kailash Chand, for Respon- 
dents. ‘ 


. JUDGMENT :— On 28th November, 
1966 a serious motor vehicle accident took 
place on the Hindustan-Tibet Road at 
about 1 kilometer from Sanjauli towards 
Lakkar Bazar, Simla as a result of which 
one Amar Nath Puri was seriously in- 
jured and subsequently died in Snowdon 
Hospital. The claimants alleged that 
Amar Nath Puri was coming in his own 
jeep No. DLI-3364 which was driven by 
Baldev Singh, Driver, and the jeep was 
going to Dhali. When it reached a curve, 
from the opposite direction- truck No. 
HIM-1904 was coming, loaded with pota- 
toes and the said truck belonged to the 
Himchal Pradesh Marketing and Develop- 
ment Federation Limited, Dhali (herein- 
after to be referred to as the Federation). 
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According to claimants the truck of. the 
Federation struck against the jeep which 
was made to stop by Baldev Singh. -The 
result was am unfortunate accident so much 
so that the jeep was thrown back to about 
8 feet and struck against a milestone. 
Amar‘ Nath Puri was sitting on the front 
seat and he fell down on the road and re- 
ceived serious internal injuries. He was 
removed to the Hospital, but died 4 hours 
thereafter. The widow Shrimati Urmila 
Kumari and her two minor children 
claimed compensation to the tune of 
Rs. 50,000/- and the same was allowed by 
the learned: Motor. Accident Claims Tri- 
bunal. The case of the Federation was 
that the truck had actually stopped upon 
seeing the jeep and Baldev Singh, Driver 
of the jeep, was rash and negligent inas- 
much as he nevertheless proceeded on 
with a high speed and collided against the 
truck. It was denied that the jeep had 
stopped upon seeing the truck. As such, 
according to the Federation, Kishan Dass, 
driver of the truck was neither rash nor 
negligent and the Federation was not 
liable to pay any compensation. 

2. The learned Tribunal decided 
in favour of the claimants and awarded 
the compensation. The Federation has 
come up in appeal in this Court. 

3. It was for the claimant-respon~ 
dents to prove rash and negligent conduct 
of Kishan Dass driver of the truck. The 
learned Tribunal has taken pains to set 
down the law regarding negligence, 
Verily, negligence consisted in omitting 
to do something which ought to have been 
done either in a different manner or not 
done at all. Where there is no duty to 
exercise care, negligence in the popular 
sense has no legal consequence. Where 
there is a duty to exercise care, reason- 
able care must be taken to avoid acts or 
omissions which could be reasonably fore- 
en to be likely to cause physical injury 
to persons. The degree of care required, 
of course, depends upon the facts in each 
ease. Therefore, what is to be seen in 
the instant case is, whether the drivers of 
the two vehicles as reasonable men could 
have regulated their conduct so as to 
avoid the accident, and if so, in what 
manner they should have regulated. their 
conduct. If the fault lies with Baldev 
Singh the driver of the jeep, he was 
guilty of rash and negligent act rather 
than Kishan Dass the driver of the truck. 
In that contingency the Federation will 
not be liable to compensate the claimants. 


4, The learned Tribunal consider- 
ed the evidence. adduced by the respon- 
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dents and in regard to` eye witnesses 
Prithi Chand (A. W. 7) and Suresh Nath 
(A. W. 8) a clear finding was given that 
they were not sitting in the truck at the 
time of the accident and hence their ver- 
sion could not be believed. I too sub- 
scribed to the opinion expressed by the 
learned Tribunal. - If the statements of 
these two witnesses were discarded, I 
was left with no version as regards eye- 
witness account, and hence under O. 41, 
R. 27 of the Civil Procedure Code, I sent 
for the two drivers Kishan Dass (C. W. 1) 
and Baldev Singh (C. W. 2) and: recorded 
their statements. A perusal of their state- 
ments has changed the entire complexion 
of the case. 


5. As to topography of the acci- 
dent, there appears to be no doubt. The 
photographs Exs, A. W. 5/1 to A. W. 5/4 
besides the photographs Exs. P-5, P-6 and 
P-7, coupled with the statements of the 
witnesses Haveli Ram (A. W., 1) the Sub- 
Inspector of Police who reached the spot 
after the occurrence; Des Raj Head Con- 


.stable (A. W. 5) who went to the spot on 


29-11-1966 and took the photographs Exhi- 
bits A. W. 5/1 to A. W. 5/4, Mohan Lal 
(A. W. 3) who reached the spot on 1-12. 
1966 and took the photographs Exs. P-5, 
P-6 and P-7; and Hari Chand (A. W. 6) 
the retired engineer who prepared the 
site plan Ex. PC on 30-11-1966, leave no 
doubt that the truck was negotiating a 
curve towards the right and in that pro- - 
cess was taken naturally towards the right 
and that the jeep was standing at about 
8 ft. embedded in a milestone. There 
was space of near about 14 ft, on the left 
side..of the truck, while a space of 3 to 
4ft was left towards its right side and 
so the jeep could not have passed 
from that side. The jeep was on the 
edge of the road towards its left side 
when it jumped back and embedded: it- 
self in the milestone. The width of the 
road was about 25 to 28 ft. According to 
Des Raj (A. W. 5) if the truck had stopped 
on the middle of the road, no vehicle 
could have passed from its left or right 
side. But in the instant case, the truck 
was towards its right side, leaving a space 
of 14ft. towards its left and a truck, what 
to say of a jeep, could easily pass from 
its left side. The crux of the matter lay 
as to whether the truck was stopped be- 
fore the accident. For this, the statement 
of Kishan Dass (C. W. 1) was that he had 
stopped the truck upon seeing the jeep at 
about 100 yards’ distance as the road was 
straight and the visibility was clear. Bal- 
dev Singh (C. W. 2) also admits that the 
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road was straight and he could see the 
truck from 50 ft. According to both these 
witnesses, the truck was negotiating a 
curve while the jeep had already nego- 
tiated a curve 20 ft: behind and had’ come 
on the straight road. Baldev Singh 
(C. W, 2), however, denied that the truck 
had stopped and rather asserted that he 
` had stopped his jeep which fact is denied 
by Kishan Dass (C. W. 1). But in his 
Police statement (Ex. C. W. 2/A) record- 
ed immediately after the occurrence Bal- 
dev Singh did state that the truck had 
stopped and that the could not stop his 
jeep and the collision took place. The 
witness was confronted with his police 
statement, and his explanation, that in 
fact he gave no statement but the police 
wrote down a version which he signed, 
cannot be accepted to be true. Thus the 
cumulative. statements of Kishan Dass 
(C. W: 1) and Baldev Singh (C. W. 2), the 
two drivers leave no doubt that the truck 
had stopped on the road and it was the jeep 
which was coming '— may be with a speed 
— and collided against the truck. Accord- 
ing to Kishan Dass (C. W. 1), even Baldev 
Singh (C, W. 2) acknowledged immediate- 
ly after the accident that the brakes of 
the jeep were defective amd he was pro- 
ceeding to Dhali for the repair of the 
vehicle. At any rate, Baldav Singh (C. 
W. 2) has not denied that fact in his own 
statement. Even the learned Tribunal 
held as below:—~ 


“In my view this part of the state~ 
ment of A. W. 8.that the driver of the 
jeep had stopped ‘the jeep on seeing tha 
truck is not true.” 


erefore, this fact appears to be estab- 
lished that the truck was stopped on the 
road and it was the jeep which was com- 
ing and collided against the truck. In 
such a situation the amount of care which, 


could reasonably be demanded from the. 


driver of the jeep was, either to have 
stopped the vehicle or if at all he wanted 
to cross the truck he could easily do so 


from its left side. It appears he stuck to 


his left side and naturally collided against 
the truck which too had come towards its 
right side because the vehicle was nego- 
tiating a curve, which is clear from the 
photographs, In such a situation Baldev 
Singh did not observe that amount of care 
which he was required to observe in the 
situation he wag placed. He was certain- 
ly rash as well as negligent, and the dri- 
ver of the truck merely because his vehi- 
cle had come more towards the right side 
could not be considered to have exhibited 
that much negligence which compelled the 
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driver of the jeep to proceed on and col- 

lide against the truck. If the defect was 

there in the brakes and the vehicle was 

being taken for repairs, some more care 

wag required to be observed on the part 

of Baldev Singh (C W. 2). The learned 

Tribunal arrived at its own conclusion 

having regard to a certain definite reason- 

ing: It was noticed: that the truck was - 
being driven on the wrong side of the 

road and the regulation regarding driving 

was’ not observed by Kishan Dass 
(C.W.1) Be it as it may, nevertheless . 
care and caution was required on the part 
of Baldev Singh (C. W. 2) not to have . 
gone and dashed against the standing 
truck. Jt was certainly easy for him to 
have crossed the truck by passing from 
its left side. Then the learned Tribunal 
further observed that if for the sake of 
argument it was accepted that Kishan Dass 
had parked his truck, he did so in the 
middle of the road and as such the acci- 
dent took place. It is prima facie an in- 
correct finding. The truck was never 
parked in the middle of the road, but 
sufficient space was left towards the left- 
side of the truck so that the jeep could 
easily pass from that side. Thus the 
mere fact that the truck was stopped on 
its right side will not attribute any rash 
or negligent act on the part of Kishan 
Dass, especially in the circumstances the’ . 
two drivers were placed. 


6. It was also contended on behalf ` 
of the appellant that the deceased jumped 
out of the jeep anticipating collision and 
as a Tesult to that he fell flat on the road 
and received injuries. From that conduct 
on the part of the deceased, an element of 
contributory negligence cannot be in- 
ferred, How one reacts at the time of ac-. 
cident, more or less depends upon his 
reflex ‘actions. In order to save his own life 
the deceased naturally took a jump and he 
could not anticipate at the spur of the 
moment that his jump and not the collision 
would ultimately be the cause of his death. 
In my. opinion, whether the deceased took 
a jump or not it was not an act of con- 
tributory negligence but rather an act of 
saving his own life which he could per- 
form in the circumstances he was placed. 
There is no question of contributory 
negligence, and, therefore, the appellant 


- cannot take advantage of that songun on 


the part of the deceased. 


7. It is evident both ‘the drivers 
could see each other and the road was 
straight and in one level. The truck was 
standing on the road, may be on the 
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wrong side. Baldev Singh (C. W.-2) was 
definitely negligent when he did not. stop 


his jeep or did not negotiate it by going. 


towards the left-side of the truck so that 
he could easily cross it, I am left with 
no inference but this that Baldev. Singh 
(C. W. 2) driver of the jeep was negligent 
and Kishan Dass (C. W. 1) could not be 
held to be negligent. 


8. It was. for the claimant-respon= 
dents to prove negligence on the part of 
the driver of the appellant, and since they 
have not done so the application is liable 
to be dismissed for. want of cause of 
action. The appeal is, therefore, allowed 
and the order of the learned Tribunal is 
‘set aside, The claim-petition shall stand 
dismissed against the Federation. How- 
ever no order is made as to costs. 

Appen allowed, 
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Smt. Sita Devi, Appellant v. Narain 
Singh and another, Respondents, 


Letters Faren Appeal No. 2 of 1974, 


D/- 13-11-1975. 


(A) Civil P. C, (1908), O. 3, R. 4 and 
O. 23, R. 3 — Advocate’s authority to 
compromise — Advocate has implied au- 
thority unless it has been taken away by 
the express- ‘terms in the power of at- 
torney, 


An advocate has Implied authority to 
do everything in the interest of his client, 
This implied authority includes power to 
settle dispute -by adjustment or compro- 
mise. But this implied authority can be 
abridged or curtailed or taken away by 
the express terms In the power of at- 
torney. (Para 2} 


-In the instanf case ‘the expression 
ge Gey St surat Ba, usar 2a, at 
agt wea, eae ar ee 


in the power of attorney of the advocate 
did indicate that the advocate had autho~ 
rity to withdraw the appeal or to get 
recorded the compromise in appeal, There- 
fore, besides the implied authority of the 
advocate, there was the express authority 
conferred upon him in the power of at= 
torney to compromise and withdraw the 
appeal. AIR 1930 PC 158 and AIR 1956 
Bom 54 and AIR 1950 Pat 253 and AIR 
1963 Punj 376, Relied on. _ (Paras 4, 5) 
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Sita Devi v. Narain Singh (D..B. Lal J.) 


[Prs. 1-2] HL P. 39 


_ (B) Civil P. C. (1908), O. 23, R. 3 — 
Compromise in suits — Once the Court is _ 
satisfied that the parties have compro- 
mised the dispute, it. must dismiss the suit 
— No further inquiry necessary. AIR 
1970 SC 669, Followed, - (Para 3) 
Cases Referred: Chronological Paras 
AIR 1970 SC 869 = 1970 SCD 241 3 
AIR 1963 Punj 376 - 2 
AIR 1956 Bom 54 = 57 Bom LR 988 2 
AIR 1950 Pat 253 2 
AIR 1930 PC 158 = 57 Ind App 133 2 

K. D. Sud, for Appellant; Kailash 
Chand, for Respondents. - 

D. B. LAL, J.:— Narain Singh and 
another filed a suit for possession against 
Smt. Sita Devi which was based on title. 
The learned Senior Subordinate Judge 
partly decreed the suit and partly dismis- 
ged it. The defendant came in appeal be- 
fore the learned Additional District Judge 
but her appeal was dismissed because the 
same was withdrawn as a result to a com- 
promise arrived at between the parties. 
Thereafter she came in second appeal be- 
fore a learned’ single Judge of this Court. 
It was contended that the power of at- 
torney granted in favour of the counsel 
representing the appellant did not autho- 
rise him to compromise the dispute or to 
withdraw the appeal. As such the. order 
of the learned Additional District Judge 
was to be considered non est and that was 
the sole ground on which the second ap- 
peal was preferred before the High Court, 
The plea, however, did not prevail before 
the learned single Judge and the second 
appeal has been dismissed. Thereafter an 
application was made before the learned 
single Judge for a certificate of fitness for 
appeal under clause 10 of the Letters 
Patent, In this manner the present Let- 
ters Patent Appeal has come up before us 
for decision. 


2. It is impossible ae a member 
of the Bar to do justice to his client and 
‘to carry on his profession according to the 
highest standards unless he has the im- 
plied authority to do everything in the 
interest of his client. This authority not 
only consists in putting forward such 
argument as he thinks proper oO the 
Court, making such admission as he thinks 
proper, but also to settle the client’s 
litigation if he feels that a settlement will 
be in the interest of his clfent and it would 
be foolish to let the litigation proceed to 
a judgment, This implied authority may, 
however, be limited or restricted or even 
taken away. An advocate is after all an 
agent of his client and it is open to his 
client to say that he would not compro- 


`‘ 
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mise or withdraw a litigation. This view 
ħas been upheld in Sourendra Nath Mitra 
v. Tarubala Dasi, (AIR 1930 PC 158), 
Shital Prasad Singh v, Surendra Nath 
Chatterji, (AIR 1950 Pat 253), Laxmidas 
Ranchhoddas v. Savitabai Hargovindas 
Shah, (AIR 1956 Bom 54) and Mst. Bachni 
w/o Sawan Singh v. Kartar Singh, (AIR 
1963 Puni 376). Therefore, the implied 
authority was of course there but the said 
authority could be curtailed or taken 


away by the language used in the power. 


of attorney. 


3. In the instant case, on 22-7- 
1969 when the appeal was set down be- 
fore the learned Additional District Judge, 
a statement was made by the counsel for 
the appellant that the parties had com- 
promised and that the appeal be dismis- 
sed as withdrawn and the decree of the 
trial Court be affirmed. Accordingly the 
learned Additional District Judge made 
the order that the appeal be dismissed as 
withdrawn because the parties had com- 
promised and a statement to that effect 
was recorded by the counsel for the appel- 
lant. It is obviously true that the counsel 
for the appellant considered it to be in the 
interest of his client to withdraw the ap- 
peal. There was also a compromise be- 
tween the parties. It has been held in 
M/s. Silver Screen Enterprises v. Devki 
Nandan Nagpal, (AIR 1970 SC 869) that 
in a case where the factum and validity 
of compromise is not disputed the Court 
must dismiss the appeal under O. 23, R. 3 
of the Code of Civil Procedure. In that 
case an argument was raised that the ap- 
pellate Court had no jurisdiction to re- 
cord the compromise under Order 23, 
Rule 3 but this argument did not find 
favour with the Supreme Court. There- 
fore, the learned Additional District Judge 
rightly made the order dismissing the ap- 
peal as withdrawn, no sooner he was satis- 
fied, that the dispute was compromised 
between the parties under Order 23, R. 3 
of the Code of Civil Procedure. It was 
not required of the Court to have enforced 

_{the attendance of the parties in person. 
The counsel represented his client and his 
statement was sufficient, provided he had 
the authority to make that statement. 


4, In the power of attorney which 
we have cared to see in original, the fol- 
lowing language is used. 

a ate aah amawa faa) ga 


qA at gi at | A / gard A 
aqfaa grax teat p.e.. gT TTT HI ATT 
aa, aeda Fe Hut at aga Ba areal, 


ALR 


Maral UI HAST HW, GHATS aa Hey 
ar gararé at gat, afar fae ar aae 
fedt...,, feared grit I 


The expressions 8% TW HT ama Be, 
UST aT Hast HA, Kearse aay Hcy 
in our opinion do indicate that the advo- 
cate had the authority to withdraw the 
appeal or to get recorded the compromise 
in appeal so that the appeal could be dis- 
missed as a result to that compromise. 


The expression “A! does not necessarily 
mean in the context, the suit. Rather it 
means the claim made in the suit and it is 
not difficult to conclude that when the ap- 
peal was filed the said claim which came 
to exist right on the first day was pend- 
ing on the date of appeal. The appeal is 
a proceeding incorporating the suit and 
the claim made in the suit was to be de- 
cided in appeal. Therefore, when the 
learned counsel made that statement he 
was in fact referring to the claim made 
in the suit and to that extent the decree 
of the trial Court was to be confirmed. Be- - 
sides this interpretation of the expression 


QAT the other expressions g3 FE FT 
ama A AIR UAT aT Gast PÙ... 


also indicate that the counsel had the au- 
thority to withdraw the appeal, 






conferred upon him in the power of at-| 
torney to compromise and withdraw the 


dismissing the appeal as withdrawn. 


6. We are, therefore, of the opin- 
ion that the learned single Judge has ar- 
rived at a correct decision. There is no 
merit in this appeal and the same is dis~ 
missed without making any order as to 
costs, 


Appeal dismissed, 
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R. S. PATHAK, C. J. AND 
CHET RAM THAKUR, J. 


-Kanwarani Madna Vati and another, 
Appellants v. Raghunath Singh and 
others, Respondents. 

First Appeals Nos. 1 of 1965 and 7 of 
1966 and Cross-objections, D/- 7-10-1975, 

(A) Contract Act (1872), Section 16 — 
Mental incapacity — Burden of proof — 
Mortgage executed by illiterate woman 
with none to advise — Woman enfeebled 
by physical and mental distress — She 
cannot be presumed to be Pardanashin — 
Still burden.is on mortgagee to prove that 
woman fully understood what she was do- 
ing, AIR 1940 PC 147 and AIR 1955 Cal 17, 
Rel, on. i (Paras 16, 17) 

(B) Registration Act (1908), Ss. 60 (2) 
and 59 — Endorsements by Registrar on 
mortgage deed — Presumption, 


By virtue of Section 60 (2), presump- 
tion of correctness attaches to the endorse- 
ments referred to in Section 59 made by 
the Registrar on the mortgage deed and 
where the mortgagor admitted execution 
of the deed before the Registrar after the 
deed was explained to him, it cannot 
afterwards be argued that he was ignorant 
of the nature of the transaction. AIR 
1929 PC 81, AIR 1972 Orissa 235 and AIR 
1958 Madh Pra 261, Rel. on. (Para 20) 


` (C) Contract Act (1872), Section 16 — 
Mortgage executed by woman looking 
after her affairs personally — Transaction 
not unconscionable — Woman’s brother 
under influence of mortgagee’s father, 
dominating her will in executing mortgage 
— No question of undue influence arises 
— Admission of full consideration in sub- 
sequent mortgage — Evidentiary value of 
admission — (Evidence Act (1872), S. 21). 
The question of dominating the will 

of another to enter into a contract arises 
only when the transaction is unconscion- 
able and the person with whom the con- 
tract is entered into is in a dominating 
Position to influence the person with 
whom the bargain is struck and hence 
where the mortgage executed by a woman, 
who looked after her affairs personally, 
was not unconscionable and her brother, 
under the influence of the mortgagee’s 
father, dominated her will in executing 
the mortgage, the question of undue influ- 
ence has no relevance at all. (Para 25) 
Further where the mortgagor in sub- 
sequent mortgage admits full considera- 
tion under the previous mortgage, the ad- 
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mission was a very strong piece of evi- 
dence against the mortgagor with regard 
to receipt of consideration as also of ex- 
ecution of previous mortgage without un- 
due influence and misrepresentation and 
with full understanding as to what had 
been. done. - (Para 28) 

_ (D) Evidence Act (1872), Section 35 — 
Entries in revenue records — Evidentiary 
value — Acquisition of rights of mortgage 
in land not reported to Patwari — No 
entry made in revenue record — Mort- 
gage cannot be said to be non est — 
(Punjab Land Revenue Act (17 of 1887), 
Section 34). 

The mutation as a matter of fact does 
not confer any title on a person in whose 
favour it is so attested. (Para 29) 

(E) Limitation Act (1908), Arts. 135 
and 116 — A mortgaging land to B — On 
failure to pay mortgage money by certain 
date B entitled to take possession of en- 
tire land — Suit by B to recover mort- 
gage money by sale of mortgaged pro- 
perty — Mortgage held was anomalous 
mortgage — Art, 135 was applicable and 
not Art. 116 — AIR 1940 PC 204, Dist. 
(T. P. Act (1882), S. 58 .(g)). (Para 32) 


(E) Civil P. C., (1908), Section 34 and 
Section 35 — A mortgaging land to B — A 


‘to pay money on fixed date — On default 


A to deliver possession of land to B — De- 
fault by A — Suit by B to recover mort- 
gage money by sale of land decreed — B 
held was entitled to costs and interest. 
Where A mortgaged his land to B, and 
on failure by A to pay the mortgage 
money by a certain date B was entitled 
to take possession of the’ land immediate- 
ly and on A’s failure to pay the money 
and deliver possession the suit brought 
by B to recover the mortgage money by 
sale of the mortgaged land was decreed. 
Held (1) B was entitled to costs of the 
suit and the trial Court had acted arbi- 
trarily in disallowing the costs. (Para 33) 
(2) Since the money was not paid and 
possession was not delivered B was de- 
prived of the income of the land which 
could be adjusted towards interest on the 
mortgage money and therefore B was en- 
titled to interest on the mortgage money. 
: f (Para 34) 
Cases Referred: Chronological Paras 
AIR 1972 Orissa 235 = (1972) 1 Cut WR 


194 20 
AIR 1958 Madh Pra 261 = 1958 Jab LJ 
512 20 
AIR 1955 Cal 17 17 
AIR 1940 PC 147 = 67 Ind App 377 16 
AIR 1940 PC 204 = 67 Ind App 431 32 
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THAKUR, J.:— This R.F.A. 1 of 
1965 and the cross-objections and R. F. A. 
7 of 1966 arise out of a suit under the 
provisions of Order 34 of the Civil P. C. 
for the recovery of Rs. 16,000/- with costs 
and future interest by sale of mortgaged 
property described in para. 1(g) of the 
plaint and further that in case the sale 
proceeds fall short of the amount due 
to the plaintiff for a personal. decree to 
that extent or in the alternative for pos- 
session of the mortgaged property. and a 
personal decree for interest and costs filed 

‘by the plaintiff against the defendant 
` No. 1. 

2. The facts as emerge from the 
plaint are that the plaintiff is the son of 
Thakur Ram Dass proprietor of Marina 
Hotel, Simla. Defendant No, 1 ìs the 
widow of Kr. Mohan Singh of Junga, 
presently residing in Kasumpti Bazar of 
Simla District. She borrowed Rs. 13,400/- 
from the plaintiff.against the security of 
the property mentioned in the mortgage 
deed, PA. This praperty consisted of 
several Khasra numbers and buildings 
thereon. The mortgage was effected on 
27-9-1950, but the same was registered on 
10-10-1950. She had promised to pay 


back the loan before the end of May 1951: 


without interest and get the mortgaged 
property redeemed. In case she failed to 
pay the amount before the end of May 
1951, it was provided that the plaintiff 
would be entitled to get possession of the 
entire property at once without any ob- 
jection from the mortgagor. Further, in 
case she failed to deliver possession to the 
mortgagee, he was at liberty to file a suit 
for possession and in that case she would 
be liable to pay costs and also profits and 
income, etc. realised from the property 
by way of interest, and for the payment 
of costs and interest she was personally 
liable apart from the mortgaged property. 
Since she failed to deliver possession or 
to make payment of the money, the plain- 
tiff filed this suit and averred that ‘the 
amount of interest worked out was’ at 
_ Rs. 11,055/- but he was contented to claim 
only Rs. 2,600/- and he, therefore, pray- 
ed for a decree. 


3. It was also pleaded that after 
the mortgage in favour of the plaintiff, 
defendant No. 1 created a further mort- 
gage in favour of Thandu Ram (defendant 
No. 2) of the suit property on 15-12-1950 
against Rs. 6,000/- and that mortgage deed 
was registered on 20-12-1950. The plain- 
tiff came to know about this only a fort- 
night before the filing of the suit. It was 
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also stated that defendant No. 1 had also 

sold the house and the land measuring 7 

biswas in Khasra No. 74, Khata No. 57 

and Khatauni No. 72 in village Bharai to 

one Mst. Reshmo (defendant No. 3) and 

that she was in possession of the house 

and the land attached thereto. About this 

fact also the plaintiff learnt only a fort-. 
night back of the filing of the suit. 

4, The plaintiff also learnt that. 
defendant No. 1 had also sold a portion 
of the mortgaged property to Shri Viren~ 
dra Singh (defendant No, 4) and who wag © 
also in possession of the same. He, there~ 
fore, pleaded that the acts of defendant 


_No. 1 regarding the second mortgage in 


favour of defendant No. 2 and sale of 
mortgaged property in favour of defen- 
dants 3 and 4 were without the know- 
ledge of the plaintiff and ag such were 
illegal, improper and ‘fraudulent. The 
plaintiff had a first charge on the property 


“and was entitled to priority over the inte- 


rests of defendants 2, 3 and 4, and they 
could not stand in the way of the plain- ` 
tiff in getting possession of the mortgaged 
property or -in realising the suit amount 
with costs and interest by sale of the same. 


5. The defendant No. 1 pleaded 
that the suit was barred by time. The 
suit for sale of the property did not lie. 
She repudiated the facts stated in the 
plaint. It was pleaded that she is an il- 
literate widow who can just clumsily sign 
in Hindi. She remains almost constantly 
sick and her mind had been enfeebled by. 
physical and mental distress since the 
year 1950, her husband had died a decade 
earlier of 1950. She had further none to 
look after or advise her, two of her real 
brothers Sarvshri Kr. Bhairawi Singh and 
K. Jowala Singh being unable to do so, 
the former on account of his continued 
illness, excessive opium eating and the 
latter by reason of his habits of drunken~ 
mess and carelessness. According to her, 
her brother Jowala Singh, who died in 
the year 1960 fell into the clutches of the 
father of the plaintiff, who lured him to 
execute in his favour even on 27-2-1950 
an alleged deed of mortgage for Rs. 4,000/- 
for and on her behalf- and a reference of 
which finds mention in the mortgage deed 
which is the basis of the suit. Kr. Jowala 
Singh had no authority to execute or pre~ 
sent the deed for registration. The al- 
leged deed was not only without autho- 
rity but was wholly without consideration 
and could not and did not bind the defen- 
dant. She further averred; 


“The plaintiffs father under the 
threat of recovery of the said amount of 
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Rs. 4,000/- in collaboration with his inti- 


mate friend, one Hema Ram, put pressure 


on her and set up the plaintiff as a mere 
show-boy for advancing money on the se- 
curity of the property mentioned in the 
mortgage deed and more, in another 
village” , 

It was further pleaded, 

“the ilegal and fictitious deed dated 

27-2-1950 was ostensibly wiped out “of 
existence by means of a story of redemp- 
tion which like. the mortgage was a whol- 
ly made-up affair.” - 
In fact according to her nothing had been 
borrowed. by the defendant by the earlier 
mortgage nor there was anything to be 
re-paid:in that behalf to Thakur Ram 
Dass father of the plaintiff nor could or 
was any deed of redemption executed, and 
yet by undue influence and threat of re- 
covery of Rs. 4,000/- the alleged suit 
mortgage was got executed from the de- 
fendant on 27-9-1950. The plaintiff and 
his father were in a position to dominate 
the will of the defendant and used that 
position to obtain undue advantage for 
the plaintiff by securing execution of the 
alleged suit mortgage deed when her 
mental capacity had been affected by rea~ 
son of her continued illness and mental 
and bodily distress. She had never ex- 
ecuted any: mortgage deed at any time. 
The plaintiff was only a student when the 
mortgage deed is alleged to have been 
executed. She had always through notices 
or otherwise: been repudiating the liabili-« 
ties under the alleged mortgage and the 
plaintiff had never the moral courage to 
controvert all this for the last so many 
years, The claim, therefore, was false to 
the very knowledge of the plaintiff and 
was liable to be dismissed, Further, it 
was pleaded that she inherited property 
from her husband and that she had only 
a life-interest and at that relevant time 
she could alienate only for legal necessity 
and of which there was none. 
of the. written statement, it was averred 
that barring a stim of Rs. 1,640/- nothing 
was paid by the alleged mortgagee to her 
on the basis of this alleged mortgage deed 
which was brought about as a.result of 
an unholy alliance between the mortga- 
gor, the father of the plaintiff and her 
deceased brother K. Jowala Singh who 
ee collaborated to put undue influence 
on her - 


6. Thandu - Ram defendant was 
proceeded ex parte, as he failed to put in 
appearance despite service, 

7. Smt. Reshmoo Devi, defendant 
No. 3, pleaded that- the land and the 
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In para. G : found that Kanwarani Padma Vati ex- 
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houses mentioned. in para. 1 (iv) of the 
plaint were in-actual possession and culti- 
vation of her late ‘husband: Shankar Lal 
as a tenant under defendant No. 1 on pay- 
ment of rent end as such defendant No. 1 
could only transfer the proprietary rights 
over the land but not the actual posses- 
sion in case she failed to pay the alleged 
mortgage amount within the stipulated 
period, She bad filed an application 
under the provisions of the Himachal 
Pradesh Abolition of Big Landed Estates 
and Land Reforms Act for the acquisi- 
tion of the proprietary rights before the 
Compensation Officer in the then District 


‘Mahasu at Kasumpti. A notice had been 


issued to all the persons concerned in 
those proceedings but the plaintiff being a 
mortgagee was the successor-~in-interest 
of the mortgagor-defendant No. 1 filed no 
objection before the Compensation Officer 
and as such he was estopped by his act 
and acquiescence. Further, it was aver- 
red that the sale of the houses by defen- 
dant No. 1 in ber favour was for valid 
consideration. In case the plaintiff suc- 
ceeded, he was only entitled to the amount’ 
of compensation determined by the Com- 
pensation Officer in respect of the land 
ae houses in per «possession and cultiva- 
on. 


-8 Shri Virendra Singh defendant 
No. 4 repudiated the claim of the plaintiff. 
It was averred that sale in his favour was 
legal and proper and not fraudulent, 


9. Shri Thandu Ram defendant 
No. 2 had also put in an application on 
27-6-1963 and prayed that he may be per- 
mitted to participate in the proceedings 


‘from’ that stage without filing any written .- 


Statement and, it appears, he was so per- 
mitted, . 


10.. As many as. 24 issues were 
framed: in the case. 


11. ‘The learned Senior Sub Judge 


ecuted the- mortgage deed, Exhibit P-A, 
voluntarily and she had also understood 
its contents. She had received Rs. 13,400/- 
from the plaintiff as mortgage money. The 
suit was within time. Shri Thandu Ram, 
defendant No. 2, had not cared to con- 
test the suit. He did not enter into pos- 
session of any part of the property. De- 
fendant No, 1 had stated that the matter 
had been settled with Shri Thandu Ram, 
therefore, the Court did not think it 
necessary -to pronounce upon. that fact 
whether the mortgage in favour of Shri 
Thandu Ram is still subsisting or not. 


Further, even if the mortgage was still 
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there the right of the plaintiff to get pos- 
session of the suit property would over- 
ride any right that Shri. Thandu Ram may 
have had over the property in -dispute. 


12.. In respect of the sale to de- 
fendant No. 4, he held that he was bound 
by the mortgage in suit and whatever 
rights he had acquired were subject to 
the rights of the plaintiff as a mortgagee. 
As regards improvements alleged to have 
been made by him, there was no reliable 
evidence on the record. Even if any im- 
provement ‘had been made by him, he 
had done so at his own risk and. that alone 
could not defeat the rights of the plain- 
tiff. 


13. In respect of the sale to Smt. 
Reshmoo, it was held that she would also 
hold her rights subject to the rights of 
the plaintiff as a mortgagee. The plain- 
tiff was not estopped by ‘his act and con- 
duct from claiming possession of the mort- 
gage property. There was no evidence 
on the record to show that Smt. Madna 
Vati rad life-interest in the property at 
the time when the mortgage was created. 
Even if it was so she had become full 
owner of the property after the coming 
into force of the Hindu Succession Act. 


14. The claim of the plaintiff for 
interest was allowed and the Court, there- 
fore, passed a decree for possession of the 
property. 


15. The first submission made by 
the learned counsel for the appellant is 
that the document Exhibit P-A is with- 
out consideration and is a result of fraud 
and misrepresentation. The appellant be- 
ing a widow and an illiterate and old lady 
and not in a position to protect her inte- 
rest the execution of such a document 
cannot be said to be valid. It was for 
the plaintiff to have shown affirmatively 
and conclusively that the deed was not 
only executed by her but was explained 
to and was really understood by the ex- 
ecutant, i.e. Smt. Madna Vati. Learned 
counsel contends that she being a Parda- 
nashin woman could not converse nor was 
in a position to understand. She was con- 
fined to her own house. The circum- 
stances were such that she was in grave 
mental distress because of the death of 
her husband who had died a few years 
ago. She was not keeping fit physically 
and was suffering from some stomach ail- 
‘ment and had nobody else excepting her 
two brothers who were also addicts to 
intoxication and were friendly with the 
plaintiffs father. She had to depend 
upon Kr. Jowala Singh and he was the 
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person who dominated her will and he by 
representing himself as her. Mukhtiar got 
a mortgage deed executed on: 28-2-1950 
for a sum of Rs..4,000/- in favour of the 
plaintiffs- father. In fact Kr. Jowala Singh 
did not hold any power of attorney on her 
behalf and she was not in need of any 
money because she was possessed of sub- 
stantial property and had a substantial 
income. 


- 46. I have gone through the plead- 
ings and I find that there is no plea raised} 
in the written statement: that she is a 
Pardanashin lady. The only plea is that 
she is an illiterate woman, remains con- 
stantly sick and her mind had been en- 
feebled by physical and mental distress. 
Further she had none to look after or ad- 
vise her. The two brothers were addicta 
to intoxicants. On these facts it cannot 
be presumed that she was a Pardanashin 
lady. If the appellant had raised that 
Plea in the pleadings the respondents 
would have had an opportunity to chal- 
lenge the same and evidence could have! 
been produced not only in support of the 
allegation but it could have been shown 
also that even if she was outside that class 
the circumstances were such that a per- 
son dealing with her was bound to take 
special precautions and to prove that she 
had done so, see — Bank of Khulna Ltd. 
v. Jyoti Prokash Mitra, (AIR 1940 PC 147). 


17. The learned counsel contends 
that this protection which is given to 
Pardanashin ladies can also be extended 
to other women of that class and for this 
he placed reliance on Sm. Sonia Parshini 
v. Moula Baksha, (AIR 1955 Cal 17). It 
has been stated in this authority. that the 
protection given by the rule relating to 
Pardanashin women cannot plainly be the 
exclusive privilege of the class commonly 
known as Pardanashin. The Parda with 
its inhibitions may. be an additional fea- 
ture or element In the case. but the real 
reason behind the rule is lack of under- 
Standing and appreciation of what an 
illiterate woman without independent ad- 
vice, is about. Where ignorance and il- 
literacy are proved exposing. the woman 
concerned to the danger and the risk of 
an unfair deal, it would be a perversion 
of the rule to deny protection- in. such 
case, despite the helplessness of her state, 
merely on the ground that she is not 
Strictly Pardanashin. The emphasis must 
be on the factual understanding of - the 
document with reference to the individual 
concerned and not upon presumptive dis- 
ability incidental to mere status. There- 
fore, what follows from this. authority is 
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that the persons who base their case on 
the deed executed by any woman must 
show that the executant, although an il- 
literate woman, was capable of under- 
tanding what she was doing. Mere 
ignorance or illiteracy will not be suffi- 
cient, but it must be shown.that she was 
fully aware or understood what she was 
going to do. The perusal of the document 
Exhibit P-A shows that the property 
mortgaged consisted’ of land and. -house 
situate at Kasumpti and Bharai and the 
amount. secured is Rs. 13,400/-. This pro- 
perty was mortgaged in the year 1950 
when the prices of the properties were 
not very high and in these circumstances 
the transaction cannot be said to be un- 
conscionable. Therefore, we have now 
only to see whether at the time of the 
execution of the deed of this property the 
defendant No. 1 was really suffering 
under any disability so as to lead to the 
conclusion that this transaction -was 
vitiated. The plaintiff and his father be- 
sides Thandu Ram have gone in the wit- 
ness-box. The plaintiff has stated that 
Smt. Madna Vati was mentally fit. She 
. was having sound understanding. In 
cross-examination he stated that in 1950 
when he visited her house she possessed 
good health, However; She might be 
suffering from illness mentioned in the 
mortgage. deed. In the mortgage deed it 
has been mentioned that she had been 
suffering from the trouble of gall-bladder 
` for a long time and had. been bearing ex- 
penses on treatment and that she was 
still ill and was in need of money for fur- 
ther treatment. But, it cannot be said 
that’illness of this kind would necessarily 
enfeeble the mind of a person to such a 
degree that she would lose her power of 
understanding. He has also denied the 
suggestion that at the time of execution 
-of the deed, Exhibit P-A, the defendant 
No, 1 was mentally weak and she was in- 
capable of understanding the contents of 
the same. Thandu Ram defendant No: 4 
‘was produced as P. W. 2. He has stated 
in cross-examination that he had never 
i geen Smt. Madna Vati ill. Ram Dass 
. P. W. 3, who is no doubt the father of 
` the plaintiff, has also stood the test of 
‘eross-examination and it can be said that 
his testimony is reliable. He has stated 
that Smt. Madna Vati was suffering from 
the disease of gall-bladder. She was men- 
tally fit and could understand everything 
and that she was an intelligent and edu- 
cated lady and belonged to a royal family. 
In. cross-examination also he reiterated 
_ that she was in a fit condition to move. 
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She was suffering from some internal 
trouble pertaining to ladies. Therefore, 
from this it would abundantly be clear 
that this lady who belongs to a royal 
family was mentally quite fit and alert 
excepting that she was suffering from 
gall-bladder and some internal trouble 
pertaining to ladies, but from this it does 
not follow that she was not capable of 
understanding what she was doing. It 
has been pleaded that she was a Pardana- 
shin lady. Therefore, the only thing the 
Court has to see is whether a lady al- 
though not a Pardanashin, had the capa- 
city, when executing a document, of 
knowing what she was doing without any 
advice from any quarter. Nothing has 
been elicited in the examination of this 
witness, who is said to be the person be- 
hind this ‘transaction, which can lead. to 
the conclusion that he is liar. 


. 18. Defendant No. 1 bas also gone 
in the witness-box as D. W. 5. She has 
Stated that she was illiterate and could 
only sign in Hindi. The mortgagee had 
to show that even -though she was illite- 
rate yet she could understand what she 
was doing. She has stated! that her hus- 
band had died quite a long time back and 


‘that she remained ill and was still il] and 


was suffering from fits, stomach pain and 
pains in all parts of the body. ‘There is 
no doubt she remains ill but from that it 
cannot be deduced that her ‘mental 
faculty had been impaired or affected. On 
the contrary the plaintiff-and his father 
have stated that she possessed full under- 
standing although she was ill. D.-W. 1 is 
her brother, Kr. Bhervi Singh. He has 
Stated that. first she remained ill and she 
had pains in her stomach for which she 
Was operated upon and later on she had 
turned mad. But this statement of her 
brother is not. corroborated by defendant 
No. 1 herself although she had stated 
that she remained ill and is still ill but 
she has nowhere stated that she had at 
any stage suffered from insanity. There- 
fore, the statement of D., W. I is false and 
as such cannot be -relied upon. Smt. 
Madna Vati has stated in cross-examina- 
tion that after the death of her husband 
Kr. Mohan Singh, she leased out the 
house. and the land of Bharai to Shanker 
Lal and then she says that she sold ‘a 
house to Reshmu and also-sold land to 
Panu Ram. Furtheron she stated that 
one of her taxis was running on the 
Kalka-Simla road which means that she 
must be having route permit for the same 
and she. was managing the affairs of her 
land and taxis herself, She furtheron 
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stated that she had servants and drivers 
and she used to manage her property and 
taxis through them. So, from the state- 
ment of defendant No. 1 it follows that 
she had been managing her property by 
her own self without the help of her bro- 
thers or anybody else, It is incompre- 
hensible how she could: be said to be suf- 
fering from mental disability. This evi- 
dence is not sufficient to rebut the evi- 
dence which had been led-by the plaintiff 
to substantiate the case that defendant 
No. 1 had full understanding at the time 
of the execution of the deed and-she was 
not suffering from any mental disability. 
Smt. Reshmu also appeared in the witness- 
box. She also stated that defendant No. 1 
gave the property to her husband on 
lease at Rs. 175/- per annum. Panu Ram 
guardian of defendant No. 4 also appear- 
ed as D. W. 4/1. He also. states that in 
1960 he purchased land from Smt. Madna 
Vati. From their statements also it would 
appear that this lady has been making 
further transactions with other persons 
and it cannot be said to be an act of a 
lady of poor intelligence. 


19. P. W. 1 has stated that when 
Smt. Madna Vati produced the deed, Exhi- 
bit P-A, before the Sub-Registrar she was 
present at the time of. its attestation, It 
was read over to Smt. Madna Vati by the 
Sub Registrar, she admitted the same and 
also admitted the receipt of the mortgage 
money. P. W. 3 has also stated that Smt. 
Madna Vati presented the document, 
Exhibit P-A,- before the Sub Registrar, 
who read over the same to her. Smt. 
Madna Vati after admitting the same as 
correct put her signatures on it Smt. 
Madna Vati, however, has denied if the 
deed was ever read over to her by any- 
body, She, however, has admitted having 
signed the document; Ex. P-A, at her house 
but she denied that she had appeared be- 
fore the Sub-Registrar for the attestation 
of the mortgage deed. The mortgage deed 
shows that it was presented by Smt. Madna 
Vati, “renowned Kr. Rani of Mohan Singh 
resident of Junga” personally for attesta- 
tion of the registry before thé Sub-Repis- 
trar at Kasumpti and the Sub-Registrar 
had put down his signatures in token of the 
presentation by Smt. Madna Vati, who 
also signed the endorsement of presenta- 
tion in Hindi at mark Exhibit P-A/2. 
Thereafter there is a further endorsement 
by the Sub-Registrar which shows that 
the executant admitted completely the cor- 
reciness of this document of simple mort- 
gage in his presence and the contents of 
the mortgage deed had been read over 
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and explained to the mortgagor word by ` 
word and after hearing and understand- 
ing the same in his presence she admitted 
the same to be correct. She also admit- 
ted the receipt of Rs. 13,400/- from the, 
mortgagee and there is a further endorse- 
ment that she had been identified by Kr. 
Jowala Singh, who was no other than her 
own brother, and then below that appears 
the signature of Smt. Madna Vati execu- 
tant and which is marked as Exhibit A/6. 


-Then there is the certificate of registra- 


tion which also shows that the mortgagor 
and the mortgagee had put their signa- 
tures on both the writings in the presence 
of the Sub-Registrar. 


. 20. Under Section 60 (2) of the 


- Registration Act the. certificate given by 


the registering officer shall be admissible 
for the purpose of proving that the docu- 
ment has been duly registered in the 
manner provided by this Act and that the 
facts mentioned in the endorsements re- 
ferred to in Section 59 have occurred as 
therein mentioned. Therefore, there is a 
presumption which attaches to the correct- 
ness of the endorsements made on the 
document by the registering officer. These 
endorsements show the presentation of the 
document personally by Smt. Madna Vati 
for registration. She was identified by 
Kr. Jowala. Singh and her signatures 
were also obtained by the registering offi- 
cer on both the endorsements, i.e. the 
endorsement of presentation and that of 
admitting the contents of the documents 
and the receipt of the consideration by 
her. In order to rebut this it was neces- 
sary for defendant No. 1 to have produced . 
the Sub-Registrar. She did not produce 

him in the witness-box. Therefore, the 
presumption of correctness shall become 
conclusive. - According to - Sennimalai 
Goundan v. Sellappa Goundian, (AIR 1929 
PC.81) where a person admits execution 
before the Registrar after the document 
has been explained to him, it cannot sub- 
sequently be accepted that he was igno- 
rant of the nature of the transaction. 
Similarly, it has been held in Dinesh 
Chandra Guha v. Satchindananda Mu- 
kherji, (AIR 1972 Orissa 285) that under 
Section 60°(2) of the Registration. Act 
there is a presumption that the facts men- 
tioned in the endorsement referred in 
Section 59, i.e. all endorsements made 
under Sections 52 to 58 have occurred as 
therein mentioned and there is an initial 
presumption raised by the endorsement 
with regard to payment of the considera- 
tion. Further, in Mst, Jhunkaribahu alias 
Katrawali v. Phoolchand alas Manik- 
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chand Chhotelal Jai, (AIR 1958 Madh Pra 


261), also it has been laid down that an. 


endorsement by the sub-registrar on a 
registered will that its execution was ad- 
mitted by the executant being an act per- 
formed by him in official capacity it should 


be presumed that he would not make such 


an endorsement unless the execution was 
admitted before him by the testator. 
Therefore, in these circumstances the 
plaintiff has succeeded in showing that 
these were all voluntary acts of Smt, 
Madna Vati and that she possessed sound 
understanding. Therefore, the rule ap- 
plicable to Pardanashin ladies will not at 
all be attracted to the present case. The 
defendant on the other hand failed to 
rebut this evidence to show that she was 
totally ignorant and could not understand 
or converse. 


21, Now the question is that of 
consideration. Smt. Madna Vati admits 
her signatures on Exhibit P-A. But what 
she contends is that her brother Kr. Jowala 
Singh was under the influence of Ram 
Dass father of the plaintiff and that Kr. 
Jowala Singh was addicted to liquor and 
he executed the mortgage deed on her be- 
half on 28-2-1950 without any authority 
and in fact no money was received. Sub- 
sequently Ram Dass along with her bro- 
ther Kr. Jowala Singh and one Hema Ram 
agent of Ram Dass forced her to execute 
the mortgage deed, Exhibit P-A. Except- 
ing the testimony of Smt. Madna Vati 
there is no other evidence on the record 
to suggest that the previous mortgage for 
Rs. 4,000/~ had been executed by her bro~ 
ther, Kr. Jowala Singh, without any au- 
thority. From the perusal of mortgage 
deed Exhibit D-A it is apparent that the 
property was mortgaged by Kr. Jowala 
Singh as the Mukhtiar-Khas of Kr. Rani 
Madna Vati for Rs. 4,000/- in favour of 
Ram Dass and the Registrar made an 
endorsement to this effect. Kr. Jowala 
Singh had died when the suit in the trial 
Court was filed, Therefore, there was no 
other person to be produced to prove that 
he held the power of attorney. Although 
defendant No. 1 has denied that he pos 
sessed the power of attorney yet it was 
for her to show that he did not possess 
any power of attorney, This was in fact 
not a question directly. involved in. this 


case. Therefore, it was for the plaintiff. 


to have produced any other evidence to 
show that Kr. Jowala Singh did or did not 
possess the power of attorney when the 
previous mortgage deed in favour of Ram 
Dass was executed by defendant No. 1. 
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22. In so far as the consideration 
of the present deed, Exhibit P-A, is con- 
cerned the same is recited as Rs. 13,400/-. 
The document, Exhibit P-A, stands proved 
that it was executed by her of her own 
volition. Now it was for the defendant to 
prove that the document was without con- 
The plaintiff has proved by 
his own statement coupled with the state- 
ment of P. W. 3 about the passing of the 
consideration of Rs. 13,400/- and there is 
no rebuttal from defendant No 1. The 
document Exhibit P-A shows that the two 
attesting witnesses to the document are 
Sarvshri Hima Ram and Kr. Jowala Singh. 
The latter is dead and the former though 
alive has not been produced by the defen- 
dant. Therefore, the inference that can 
be drawn is that the consideration had 
passed, f 


23. The plaintiff, as his own wit 
ness, has stated that no money was paid 
back by Smt. Madna Vati. -A notice was _ 
served on her through Shri Chandu Lal 
and the copy of the same is Exhibit P-B 
and Exhibit P-C is the post office receipt 
end Exhibit P-D is the acknowledgment 


- receipt of Smt, Madna Vati, In this docu- 


ment, Exhibit P-B, she had been asked to 
pay the amount with interest due on the 
basis of the mortgage deed. Exhibits P-C 
and P-D show that notice had been de- 
livered to Smt. Madna Vati, She has ad- 
mitted in her statement the receipt of the 
notice but has stated that she had sent a 
reply to the same and a copy of the same 
was being searched for and that present- 
ly the same was not available. In cross- 
examination also she has stated that a 
notice was issued to her through Shri 
Chandu Lal. The defendant had pleaded 
in her written statement towards the end - 
of para. 1 on merits that: 


_. “In point of fact, the recitals of ear- 
lier mortgage, the redemption thereof, the 
alleged receipt of the consideration of 
Rs, 13,400/- by this defendant at home in 
her village and several others made in 
the suit mortgage deed were all incorrect 
to the very knowledge of the plaintiff 
who was then only a student. In fact 
none of these recitals were ever intended 


to be acted upon, nor were they actually 


acted upon by the plaintiff right from 
27-9-1950 till suit On the other hand, 
this defendant through notices and: other- 
wise had always been repudiating the suit 


-mortgage liabilities which position the 


plaintiff had never the moral courage to 
controvert all thesé last so many years. 
The claim made in para. 1 of the plaint 
is therefore false to the very knowledge 
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of the plaintiff and is liable to be re- 
pelled.” 

But the defendant. has nowhere stated 
while she went in the witness-box whe- 
ther she ever sent any notice to the plain- 
tiff repudiating her liability although she 
admits the receipt of the notice from the 
plaintiff through her counsel Shri Chandu 
Lal. She could not produce any reply if 
any sent to that notice and what were the 
contents of notice issued by her repudiat- 
ting the liabilities as pleaded in para. 1 of 
the written statement. She has stated in 
quite unmistakable words that she did not 
give any notice except the reply to the 
notice, Therefore, this also belies her 
plea in the written statement as contain- 
ed in para. 1. Thus this pleading of the 
defendant is totally false. In her cross- 
examination she had also stated that the 
deed was brought there duly written. She 
did not ask them to read out the deed and 
she did not report this matter anywhere 
that she had. been forced to put her signa- 
tures by her brother, Ram Dass end Hima 
Ram. According to her she had said at 
the time of signing the deed that she had 
never received any money from Ram 
Dass and she would give reply when he 
filed the suit. She has furtheron stated: 


“I do not know who is Thakur Ram 

Dass and where he resides. Even I was 
not knowing what type of man he is but 
now. after the suit I understand him.” 
So, this will go to show that the defen- 
dant received the consideration but now 
she has put up altogether a false story. 
Not only this that she did not receive the 
consideration, she has also denied that 
she knew Ram Dass even on the day 
. when she made her statement in the Court 
on 25-7-1974, whereas this document 
Exhibit P-A on which she states to have 
put her signatures was executed in 1950 
and these signatures according to her were 
put by her under the pressure of her 
brother, Ram Dass and Hima Ram. There- 
fore from thig it follows that defendant 
No. 1 is admittedly a clever and an intel- 
ligent lady. 


24. It was one of the pleas taken 
by the defendant that the plaintiff had no 
source of income. He was still a student 
and his father also did not have such 
funds as to enable him to advance an 
amount of Rs. 13,400/- to the defendant. 
But from the statement of P. W. 3 it is 
clear that he was getting Rs. 500/- per 
month as his salary from the Mercantile 
Bank where he was employed as an Ac- 
countant and he had been getting Rs. 500/- 
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per month as insurance commission. He 
also owned land in his village. He also 


-used to get income from the sale of pota- 


toes, the produce of his land and orchard. 
He had a poultry farm. He also derived 
income from the sale of vegetables. He 
used to give gifts to his sons on occasions, 
like birthdays and festivals and the 
money that he used to pay to his son, i.e. 
the plaintiff was kept at home and he 
never spent anything out of that money. 
Therefore, in these circumstances, there 
is nothing surprising if the plaintiff had 
sufficient money to advance to the defen- 
dant against the security of land. The 
defendant had summoned Shri Ram Dass 
to produce the assessment record which 
he did not produce and, therefore, from 
this the defendant wants that an adverse 
inference should be raised that the plain- 
tiff had no money nor his father had any 
resources nor he could keep this money 
at his home. Failure of Ram Dass to 
produce the assessment record will not 
lead to the conclusion that his statement 
is totally false. It is a fact that agricul- 
tural income was not taxable during the 
days when this transaction took place, and 
if the money was kept at home that will 
also not belie the story of the plaintiff 
because people in the villages before 1950 
preferred to keep money at their homes 
instead of depositing the same in the 
banks. Therefore, merely on this ground 
that he did not produce the assessment 
records and that the money was kept at 
home it cannot be held that the version 
given by the plaintiff and his father that 
the money was given from the home 
chest is false. Therefore, from the above 
it follows that the defendant has failed 
to show that the recital of the considera- 
tion having passed is false. 











25. The plea that Kr. 
Singh was directly under the influence of 
Ram Dass and that he dominated the will 
of defendant No. 1 is totally irrelevant, 
inasmuch ag under Section 16 of the Con- 
tract Act the question of dominating the 
will of another to enter into a contract 
with him arises only when the transaction 
itself is unconscionable. In the insta 
case as Stated at the very outset the 
transaction does not appear to be un- 
conscionable inasmuch as this amount was 
quite a substantial amount advanced 
against the security of lands which did 
not fetch as high a price in 1950 or before 
as they are fetching now. Smt. Madna 
Vati has in categorical words deposed that 
her brother Kr. Jowala Singh did not 
manage her affairs. She looked after her 
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ihera dismiss the writ petition. In the 
pou circumstances of the case there will 
e no order. as to costs. Petition dismissed. 


Petition dismisséd. 
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Ghulam Mohd. Pahalwan, Appellant v. 
Aziz Sheikh and another, Respondents, 

Civil Second Appeal No. 34 of 1978, D/- 
12-8-1975 

(A) Eumh Act (1882), Section 18 — 
Right of privacy — Cannot be claimed on 
basis of parda or natural modesty and human 
morality in absence of custom, 

The proposition that right of privacy in 
regard to a house can be claimed on the basis 
of natural modesty and human morality and 
apart from any custom in the locality where 
the right is claimed cannot be justified in 
law. (1947) 6 J. and K. LR p. 129, Foll. - 

The Plaintiff has to establish a custom 
of privacy which disentitled the defandants 
from opening the windows on their side. 

' The fact that the lady members of the 
family of the plaintiff observe parda will not 
entitle. him to claim a mandatory injunction 
against the defendants on the ground that his 
right of privacy has been invaded. 

(Para 13) 
Cases Referred: Chronological Paras 
(1947) 6 J & K LR 129 13 

M. A..Nehvi, for Appellant; Nemo, for 
Respondents, 

JUDGMENT:—— This is the plaintiff's 
second appeal and is directed against the 
judgment and decree of the Sub Judge (Chief 
Judicial Magistrate) Srinagar dated 80th of 
July 1978 setting aside the judgment and de- 
cree of the Ist Addl. Munsiff Srinagar and 
dismissing the suit of the. plaintiff for manda- 
tory injunction. 


case as disclosed from the pleadings of the 
parties are: The plaintiff owned a two storey- 
ed house. which was contiguous to the defen- 
dants three storeyed house. The defendants 


projected three windows on the 8rd storey 


of their house and also eavesdrops towards 
the compound of the plaintiff after the latter 
had removed his Dewankhana and had annex- 
ed the land beneath the said Dewankhana 
with his lawn. The defendants, the plaintiff 
averred, reconstructed the wall of their house 
towards the compound of the plaintiff and by 


opening the three windows on the side of the - 
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` molished his Dewankhana the 
2, Briefly speaking the facts of the . 
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plaintiffs land invaded his right of privacy. 
The defendant’s case on the other hand was 


that the windows and the eavesdrops were al- 


ready present in their house for. the last 100 
years and that the windows were not fixed 
recently; that there was no custom of privacy 
observed in the locality. The trial court of 
Ist Addl. Munsiff Srinagar raised the follow- 
ing issues in the case:— 

1. Whether the defendants have fixed 
three windows in the third storey of their 
house opening towards the plaintiffs com- 


’ pound recently and have kept Kendsari on 


the compound of the plaintiff? O. P. P. 


2. Whether the Kendsari and windows 
were fixed in the house of the defendants for 
the last more than 100 yearsP O. P. D. 


3. Whether the suit is not maintainable 


-in the present form? O. P. D. 


4. Whether the court fee paid is insuffi- 
cient? O. P. D. 

5. Whether the plaintiffs are governed - 
by custom of privacy which have been 
affected by the opening of the windows by 
the defendants? O. P. P. 

6. Whether the defendants without any 
right are throwing dirt in the plaintiffs com- 
pound? O. P: P. 

7. Whether the plaintiff has removed 


‘Dewankhana which was annexed to the house 


of the defendants a short time back, if so, 
what is its effect on the suit? O. P. P. 
- 8. Relief? 

8. The parties adduced their respec- 
tivé evidence in the case. The court at the 
instance of the plaintiff also deputed a Com- 
missioner to go on spot and make a report., 
The Commissioner after making on the spot 
inspection of the subject matter of dispute 
submitted his report which also forms part 
of the record. - 

4, On issue No. 1 the trial court re- 
turned its finding that when the plaintiff de- 
défendants 
thereafter opened three windows in their 
house towards the compound of the plaintiff 


‘and also placed eavesdrops projectiig on the 


land of the plaintiff. The issue was there- 
fore decided in favour of the: plaintiff, 


5. . Issues Nos. 2, 8, and 4 were decid- 
ed against the deendants. On Issue No. 5 
the court gave its verdict that the right of 
privacy of the plaintiff had been invaded by 
the opening of the windows by the defen- 
dants towards the compound of the plaintiff. 
The. issue was therefore decided in favour of 
the plaintiff. . 

6. - Issues Nos. 8 and T were decided 
in favour of the binan, The court therefore . 
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decreed the plaintiffs suit and directed the 
defendants to remove the three windows in 
the third storey of the house and also 


the plaintiff. On appeal the Sub Judge (Chief 


_ Judicial Magistrate) overset the findings on 


issues Nos. 1, 2, 5, 6 and 7 and affirmed the 
findings on issues Nos. 8.and 4. He allow- 
ed the appeal, set aside the decree of the 
trial Judge and dismissed the plaintiffs suit. 

7. I have heard the learned’ counsel 


' for the parties .and have also gone through the 


evidence extant onthe file. 

[His Lordship discussed the evidence with re- 
spect to issues Nos. 1 and 2 in Paras 8, 9 
and 10 and proceeded as follows:] 


Il. For all this I am of ‘the view 


. that the :trial courťs finding on these issues 


was correct. Issues Nos, 1 and 2 are there- 


fore held in favour of the plaintiff.. 


12. No arguments on issues Nos. 8 


` and 4 were advanced before me so there is 


no necessity to go 
of these issues. ` 


18. As regards issue No. 5 it is in 
evidence that the lady members of the family 


into the subject matter 


of the plaintiff observe parda but that will 


not, however, entitle the plaintiff to claim a 
mandatory injunction ‘against the defendants 


‘lon the ground that his right of -privacy ‘has 


been invaded. In spite of the fact that there 
is a finding ‘recorded in favour of the plain- 
tif on issue no. 1 that the defendants have 
opened the windows in the third storey of 
their house facing the compound of the house 
of the plaintiff. The plaintiff had to establish 
that there was a custom, of privacy which dis- 
entitled the defendants from opening the win- 
dows on their side. A similar question arose 
before their Lordships of the Board of Judicial 
Advisors in civil appeal No.-22 of 1947 re 
ported as (1947) 6 J and K LR p. 129. It was 
held that every owner ofa house has got a 
right to open windows, skylights etc- in his 


own house and the owner of the adjoining. 


house cannot restrict the owner of the house 
from enjoying his property in the manner he 
likes -unless there is any law or custom which 
restricts the power of enjoyment of the owner 
of the house. xx xx xx xx x 


„Whether the customary right of privacy exi- 


sts in any particular locality is a matter which 
falls to be determined in the evidence in a 


_ case’. That was a case in which High Court 


e grepen te 


had observed that the “right of privacy is 
based on natural modesty and human morality 


‘which is not confined to any class, creed, 


colour, or race and it is the birth right of a 
human being and is sacred and should be 
observed not in an oppressive way. The right 
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the’ 
, eavesdrops which projected on the land of 
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of privacy based on social custom and parda 
system is quite different from the right of 
privacy based on natural-modesty and human 


-morality.” Their Lordships of the Board did 


not agree with this pronouncement of the 
High Court and they proceeded to observe 
that the proposition that right of privacy in 
regard to the house can be claimed on the 
basis of natural modesty and human morality 
and apart from any custom in the locality 
where the right is claimed cannot be justified 
in law. - i i 


14. In view of this pronouncement of 
the Board it is difficult to accede to the argur 
ment of the learned counsel for the plaintiff- 
appellant that he can be ‘afforded the relief - 
on the basis of the right of privacy claimed 
by him. In fact there is little evidence on 
the record to establish that such a custom 
of privacy exists in the locality. Mr. Sirajuddin 
the next door neighbour of the plaintiff has 

ignorance: about the fact af ob- 
serving ‘parda’ by the ladies of the plaintiff. 
Moreover, the distance between the plaintiff's 
house and that of the defendants’ house in 
which the windows have been opened is quite 
appreciable. The distance between the two 
houses is not established to be so close that 
the plaintiff can legitimately seek the restric-| 
tion of this right'by the defendants. This issue 
is, therefore, decided against the plaintiff. 


15. This brings us to the considera- 
tion of the question of the projection of eaves- 
drops on the compound of the plaintiff as also 
the throwing of dirt and refuse by the defen- 
dants on the formers compound. As’ already 
pointed out above, there is evidence to show 
that eavesdrops project on the compound of 
the plaintiff and these have been recently 
constructed. No owner of a house is entitled 
to project the eavesdrops on the compound 
of the owner of another house ‘without the 
latter’s permission. No such consent of the 
plaintiff has been obtained by the defendants. 
It is also in evidence of the plaintiffs wit- 
nesses which has not been rebutted by the 
defendant in any way that the defendants 
throw dust, dirt and refuse on the compound 
of the plaintiff to the annoyance of the. latter. 
The defendants cannot be permitted to do like 
that and restrict the’ plaintiffs right to enjoy 
his compound without any annoyance or in- 
convenience to him. No owner of a house 
can be allowed to cause nuisance to his neigh- 
bour by throwing rubbish and dirt on _ his 
compound. `` aoe 

16. The. result is that whereas the 
defendants cannot be asked to close the win- 
dows even though they have opened these 
windows recently after the plaintiff demolish- 
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ed the Dewankhana, they can nevertheless ask 
them to remove the eavesdrops projecting on 
the compound of the plaintiff and further they 
can also be restrained from throwing dust, 
dirt and refuse on the land of the plaintiff. 
This can be done by passing a decree of man- 
datory injunction against the defendants. 


17. I, therefore, partly allow this ap- 
peal, dismiss the suit of the plaintiff in so 
far as his claim for closing the three windows 
of the defendants is concerned, I, however, 
pass a decree for mandatory injunction against 
the defendants directing them to remove the 
eavesdrops projecting on the land of the plain- 
tiff and also restrain them permanently from 


throwing dirt and all sorts of refuse on the 


compound of the plaintiff. 
18. In view of the partial success and 
failure of the appeal, the parties are left to 


bear their own costs. : 
Appeal partly allowed. 
—— 


AIR 1976 JAMMU & KASHMIR 51 
- FULL BENCH : 
MIAN JALAL-UD-DIN, MUFTI AND. 
. DR. A. S. ANAND JJ. 

Vijay Kumar and another, Applicants v. 
B. K. Thappar and another, Opposite Party. 

Civil Original Suit No. 89 of 1974, D/- 
20-12-1975.° ae ee 

(A) Constitution of India, Article 359 — 
J and K Houses and Shops Rent Control Act 
(84 of 1966), Section 1 (8) (iii) — Suit for 
eviction — One of pleas raised by defendant 
was that Sectiom I (8) (iti) of J and K Act 
violated Article 14 — Presidential order 
D/- 27/29 June 1975 — Effect on suit — 
Controversy capable of adjudication without 
considering plea based on Article 14 — Pro- 
ceedings should be continued: without consi- 
dering the ‘plea based on Article 14. l 

In a suit for eviction one of. the pleas of 
the defendant was that Section 1 (8) (iii) of 
the f and K Act was violative of Article 14 of 
the Constitution. ‘During the pendency of 
the suit Presidential Orders.. dated. 27/29 of 


' (Note: In this, case, the Judges of the 
Full Bench differ ‘in their views. The majority 
view is taken by Mufti and Anand JJ., and the 
minority, by Mian Jalal-ud-Din J. The judg- 
ments in ‘the case are, however, printed in 
the order in which they are given in the 
certified copy. The first judgment is not, 
therefore, necessarily the Sieg expressing 





the majority view......-. 
CT/CT/AT48/18/MV]. 
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June 1975 were promulgated under Article 
859 of the Constitution. The defendant filed 
an application for stay of proceedings during 
the enforcement of the order. 
Held per majority: (Mian Jalal-Ud-Din, 
J- Contra): that the proceedings in the suit 
did not require to be kept in a state of sus- 
pension during the period when the Presiden- 
tial order is in force and the plea raised by 
the defendant about the constitutionality of 
the Rent Act, based as it is on the violation 
of Article 14, will have to be rejected as in- 
competent and the suit would proceed with- 
out taking into consideration the plea raised 
by the defendants. No difficulty would be 
occasioned since that plea is only one of the 
pleas raised by the defendants and a judg- 
ment can be delivered on the basis of the 
other pleas raised by the defendants. 
Se - (Para 47) 
The interpretation to be given to that 
part of the Presidential Order which provides 
“and all proceedings in any court for the 
enforcement of the abovementioned rights 
shall remain suspended” has to be considered 
and adjudicated upon in the light of the 
first -part of. the Presidential Order which 
bars the. citizen from moving any court.for. 


` the enforcement of his fundamental rights 


guaranteed under Arts. 14, 21 and 22-of the 
Constitution. Both parts of thé order have 
to be read ejusdem generis. When so read, 
it becomes quite clear that the effect of the 
Presidential Order is to preclude a’ citizen 
to move any court for the enforcement òf his 
specified fundamental rights, and in case 
some proceedings are pending in a court in 


.which the enforcement of the fundamental 


right of a citizen is involved these proceed- 
ings shall have to remain suspended during 
the period of emergency and. may be revived 
after the Presidential Order either expires’ or 
is revoked. During the period when the pro- 
clamation of emergency. is in force any plea 
to the effect that a particular Act of the Legis- 
lature or action of the executive is violative 
of the, specified fundamental rights cannot be 
allowed to be raised, and. if already raised 
in some pending proceedings will have to be 
rejected as an incompetent plea. The expres- 
sion “right to move”.in the- Presidential 
Order is qualified by the expression “for the 
enforcement of.such rights” conferred by Part 
If, Therefore, the. “moratorium” or the “blan- ` 
ket ban”, which terms are synonymous, is 
placed ‘on the right of a citizen “to move any 
court” for the enforcement of the specified 
fundamental rights. The words in the second, 
part of. the Presidential Order that “all pro- 
ceedings pending in any court for the enforce- 
ment of the righs so mentioned 


7 : ` forcement of the’ Presidential Order. 
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remain `` ‘suspended” only re- 


late to proceedings instituted in exercise `- of - 


the said rights- conferred: by Part IM: of the 


© Constitution and donot’ relate to’ such pro- ` 
-ceedings’ by’ which the enforcement of the- 


specified fundamental rights is raised-nor do 
. they relate to proceedings in which the en- 


forcement of the specified articles of the Con- ` 
(Para 43): 


stitution only is involved. 
` In the suit the plaintiff did not seek the 


enforcement of any of the rights under Arti- 


cles 14, 21 or 22:of the Constitution. It is the 
. defendant who challenges the vires of Houses 
and Shops Rent Control Act, 1966, on the 
ground that the said Act is violative of Arti- 
cle 14 of the Constitution in his written 
statement.. The defendant, while resisting 
the suit of the plaintiff by raising a plea of 
unconstitutionality of ‘an Act, cannot be said 
to be seeking the enforcement of any of his 
specified fundamental rights, 


. Cases Referred: Chronological 

- AIR 1975 SC 1906 = 1975 Lab IC 1446 44 
AIR 1970: SC 1275 = (1970) 3 SCR 498 4 
AIR 1966 SC 740 = (1966) 1 SCR 709 4 


AIR 1966 SC 1078 = 1966 Cri LJ 812 42- 


“AIR 1964 SC 173 = (1964) 1 Cri LJ 182 4, 
s ' 15, %, 42 


AIR 1984 SC 381. = (1964) 1 Cri LJ 269 4, 
..’ -< S.P. Gupta, R. P. Sethi, G. L Dogra and 
J. N.-Bhan, for Applicants; G. D. Sharma, K. 
> cNi-Raina, I. D. Grover, for Opposite Party. 


-| MIAN JALAL-UD-DIN 


` another relating to ejectment of the defendants 
from. the suit premises pending before’ the 
`. learned Single Judge of this court the defen- 
_. dants moved an application praying that pro- 

ceedings .in the suit be suspended in. view 


of the Presidential Order dated 27th June,. 


. . 1975/29th June, 1975, issued under Article 

. 859 (1) of the Constitution of India suspend- 
ing inter alia the enforcement of fundamental 
. rights.guaranteed under Article 14 of the Con- 
stitution of India. The prayer is grounded on 
the plea that an important question relating 
"> tg the constitutionality of: the provisions -of 


Sectio iii) of ‘the Houses and Shops ` 
cage a (hereinafter referred | 


. : Rent Control Act, 1966, > 
< as the “Rent Control: Act”):.is the- subject 
matter of an-issue in the case. The impugn- 
. ed provision is violative of-Article 14 of the 
` Constitution. The defendants’ case is that as 
the” arami 
been suspended, roceedi 
-in he suit will remain suspended: till the- en- 
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(Para 44) | 
Paras 


5, 15, 30, 41, 42 - 


Ee, Hh J. (Minority 
_ yiew):— In the Civil original suit entitled Vijay: 
Kumar and another Versus B. K. Thappar and. 


of the right claimed: has’ ` 
therefore, the proceedings 


ALR 
ey. R This application was contested by 
the plaintiffs on -the ground that’ the true 
effect of the Presidential Order -was- that pro- 
ceedings in the Suit will continue notwith- 
standing the objéction raised’ by the defen- 
dants with regard to the constitutionality of 
‘the impugned . provision ‘of the- Rent Control 
Act. - According to the. plaintiffs such a plea 
was ‘liable to be dismissed as incompetent on 
account ofthe order itself; The learned 
Single Judge felt that the question raised be- 
fore him was of vital importance and the de- 
cision bearing on it was likely to affect'a large 
number of pending cases, he therefore referred 
the question to a large Bench for consideration 
-and ‘decision. ‘This is how the case has come 


- up before the Full Bench. 


` 3. We have heard the learned coun- 
sel for the parties at great length: We also 
shad the advantage of hearing the learned Ad- 


` vocate General on the point at issue though 


in a different case involving identical 
of laws moot z . 
‘4 Counsel appearing on either side 


ques tion 


_ have relied upon “AIR. 1964 SC 178, ATR 


1964 SC 381, AIR.1966 SC 740, and AIR 
1970 SC 1275. Bef Ue a 
5. M/s. L D. Grover, K. N Raina 
and G. D. Sharma, appearing for the defen- 
dants have canvassed the proposition that the 
true effect of the Presidential: Order is that 
all proceedings in which questions of enforce- 
ments of rights, inter alia, under Article 14 of 
the Constitution are involved . shall "remain 
suspended, till the enforcement of the order. , 
According to the learned ‘counsel the issue 
raised in: regard to the constitutionality uf the 
impugned provisions of the Rent Control. Act 
_is germane to the case. The court. cannot, 
therefore, dispose ‘of the suit without. adindi- 
_cating upon the issue relating to the vires of 
the impugned provision. As the right of the 
defendants to. enforce a right under. Article 
14 has been suspended, therefore, proceedings 


“in the suit cannot be brought to their logical 


end and- proceedings shall, therefore;-have to’. 
be stayed.. Relying upon the observations 
made in AIR 1964 SC 381 (Para 18). the view 
has been enunciated that the- consequence of 
the operation of the Presidential... Order is 
that: pending proceedings have to remain sus- 
pended during the. time the order.is in, force 
and these proceedings can be .revived. when 
_the said order ceases to operate. . According ` 
to. the learned counsel, the word “proceedings” 
used in, the. said Presidential Order. includes 
Civil . Suits, and -appeal in.,.which any..of the 
-rights.as specified in the order is claimed. 
--a2.-6. <-According-to M/s.--8. P.. Gupta, 


ot and. R. PB. Sethi, :appearing.en. behalf -of the 
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plaintiffs the effect of the Presidential Order - 


is that a party. intending to enforce right 


-under Article 14 in a proceeding is debarred .. 


‘from doing so as his very locus standi to claim 
such a right is lost The locus standi to claim | 
right is lost in both cases whether by: initiat- 
ing an action at the.beginning or during the 
continuance of the. proceedings in which such 
a right has-been claimed. -Locus’.standi. to 

--enforce such a -right having been lost. pro- 

‘ ceedings cannot, therefore, be suspended,. and 
the: suit will continue. minus the plea raised 
regarding the constitutionality of the impugn- 
ed provision. It is further submitted . that 

. during. the existence of emergency the courts 

- must feel loath to encourage the. practice of 
raising frivolous pleas by a party under Arti- 
cle 14 of the Constitution because a clever 

_ party may forestall the case of his adversary 

` by raising an absurd pled of the unconstitu- 

- tionality of a provision of law. knowing it to be 

frivolous. Must in that situation a court feel 

helpless and suspend proceedings and allow 
the party raising the plea to succeed in his 
nefarious design? Surely, according “to the 

‘ Jearned counsel the court cannot sit-still. The 

court shall examine ‘the validity of the plea 

raised before it, before it is asked to stay its 
hands in the suit- It will dismiss the a as 
unfounded ‘and incompetent, 


7. 
' that during emergency when the operation 
of Article 14 has been suspended courts have 
to assume the validity of the laws in force. 
Therefore, the vires of the impugned provi- 
` sions of law cannot be challenged as being 
. unconstitutional. The case will proceed 
‘without the court determining this aspect of 
‘the matter. Again, ‘the ` 
` be heard to ‘say that proceedings be stayed 
‘as according to the learned counsel this plea 
has been raised by way of defence and ‘not 
‘by way of claim by ‘the institution -of a pro-- 


ceeding. Here the defendants seek to enforce -- 


` the right in defence. $ 


8. Shri G. L. Dogra oe followed 
- M/s. S. P. Gupta, and Shri R. P. Sethi, while 
‘reiterating the arguments òf his colleagues has 
also propounded the view that the proclamation 


of emergency and the consequent order of the | 


' President is meant to meet a particular situa- 
tion obtaining in the country. The: President 

‘is empowered to issue proclamation under 
Art. 352 if the. country is faced- with threat 
of external aggression or internal disturbance. 

. The Prasidential ‘Order suspending the en-. 


forcement of‘ the fundamental- rights specified - 


thérein was tò meet the situation created by, 
abnormal conditfons in. the country, therefore, 
‘the: -Presidential: ‘Order . has. to me given its 


(Jalal-ud-din J.) 
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true effect. It.is not to be made applicable 


_to. private litigations between the parties from 


whom there’can,be.no threat to internal secu- 
rity.-. Therefore, the application madé by the 
defendants claiming suspension of proceedings 
is, misconceived.. 


9. In order to phat the question 


posed beforè'us, it is first of all necessary to 
understand the precise point at which the 


-parties are at issue in the suit. In their suit 


the plaintiffs have vide Paras 7 and 8 of the 
plaint made a definite averment that the. de- 
fendants 1 and 2 claim right of possession of 
the suit premises of Hari Talkies on the 
ground that they have become the statutory 
tenants under the Rent Control Act. The 
claim of the defendants to have become statu- 
tory tenants is negatived in the plaint and is 
characterised as fantastic inasmuch as the 


. provisions of the Rent Control Act are not 


applicable to the tenancy existing between the 
parties. Grounds have been detailed on the 
basis of which this claim of the defendants 
has been denied: According to the plaintiffs 
the annual income of each of the defendants 
exceeds Rs. 20,000.00 per annum. In these 
circumstances the plaintiffs rejected the claim 
of the defendants to be termed and styled 
as statutory tenants so as to claim protection 


_ under the Rent Control Act. 
A further argument canvassed is : 


- 10. In answer to these averments the 
defendant No, l-in his written statement has 
pleaded that the contention urged in Para 7 
‘of the plaint was wrong.. It was pleaded -that 
the income of defendant No. 2 was less than 
Rs. 20,000.00. Even if he was to be treated 
as a joint tenant, he as one of the tenants 


defendants: nap could validly claim to be governed by the Rent 


Control Act. The defendants further stated 
that in’ any case Section 1 (8) (iii) of the 


-Act which debars the defendants from claim- 


ing protection as a~statutory tenant on the 
ground that his income is more than’ Rupees 
20,000.00 is discriminatory and ultra: vires of 
the Constitution of India as -well’ of the Con- _ 
stitution of Jammu and Kashmir. Ou the. 
basis of these pleadings the following issue 
was raised in the case with the consent of the 


„parties. Issue No. 6 reads as under: 


“Whether. the provisions of Section 1 (8) 
(iii) of the Jammu and Kashmir Houses - and 
Shops Rent Control ‘Act, 1968, are ultra vires 
of the ‘Constitution? If~so; what is its a 


‘on the present suit?” 


It is quite manifest that the plea raised ‘with 
regard to the vires of Section 1 (8) Gti), was 
raised much before the promulgation. of the 


. Presidential Order. The vires „were challenged 


on the ground.of the impugned į - provision: be- 
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ing discriminatory and violative of Article 14 
af the Constitution. 

11. . It is also noticed that the defen- 
dants. sought to raise the matter of constitu- 
tonality of the impugned provisions by way 
of writ before a Division Bench of this court. 
The Division Bench by its order dated June 
26, 1975, ‘observed that the matter sought to 
be raised was already covered by an ‘appro- 
priate issue raised in the main civil suit it 
` would only be duplication of proceedings if 
the writ is admitted, The defendants have 
availed of an alternate remedy. On this 
ground the writ petition was held as incom-. 
petent and was, therefore, dismissed in limine. 

12. To my mind the issue raised by 


the defendants is germane to the case for if the - 


impugned provision of law is held ultra vires 
the defendant can claim to be entitled to the 
protection under the Rent Control Act - and 
this will materially affect the decision of the 
case. Without deciding this issue the case 
cannot be brought to its logical end. 

18. - Having realised that the issue is 

germane to the case and its determination 
material’ for the purpose of adjudication upon 
the statutory rights of the defendants, the 
next question is as to what is the precise scope 
and the true effect of the Presidential Order. 
The order reads as under: 
i “In exercise of the powers conferred by 
clause (1) of Article 359: of the Constitution, 
the President hereby declares that the right 
of any person (including a foreigner) to move 
any court for the enforcement of the rights 
conferred by Article 14, Article 21 and Arti- 
cle 22 of the Constitution and all proceedings 
pending in any court for the enforcement of 
the above mentioned rights shal] remain sus- 
pended for the period during which the pro- 
clamations of emergency made under ‘clause 
(1) of Article 852 of the Constitution on the 
8rd of December, 1971, and on the’ 25th 
June, 1975, are both in force.” : 

14.. The plain language of the order 
makes it abundantly clear that the right of a 
person to move any court for the enforce- 
ment of rights conferred by Articles specified 
therein and all proceedings pending in any 
Court for the enforcement of such rights 
have to. remain suspended during the. period 
the order is in force. This order postulates 
(1) suspension of remedial right to enforce 
a fundamental right specified in the order, 
(2) suspension of pending proceedings in 
which such right is claimed. Fresh action for 
the enforcement of the specified rights is 
barred as the very locus standi of a party 
to move the court is lost. If he does so, the 
action will be dismissed as incompetent. That 
ig the effect of the first part of the order. 


A. I. B. 


15. According to the second part of 
the order all the pending proceedings in which 
guch right ‘is claimed are to remain suspend-. 
ed. There is no warrant for the proposition 
that the plea touching the right can be dis- 
missed and the proceedings can continue 
minus the plea raised. The contention raised 
at the bar that the locus standi of a party to 
claim enforcement of. one of the specified 
rights barred under the Presidential Order is 
permanently lost in pending proceedings and 
that the plea raised cannot survive to a party 
cannot be acceded to in view. of the plain 
language of the order. Presumably this argu- 
ment ig made on the assumption that the 
Supreme Court has laid down such a view ‘in 
AIR 1964 SC 178. Also attempt is made to 
establish the argument that the locus standi 
having been lost to a party the plea cannot 
survive and it must be dismissed without judi- 
cial determination as one wholly incompetent, 
be it p case of fresh institution or a case of 
pending proceedings. The effect of the Pre- 
sidential Order, it is claimed, is that the point 
relating to the fundamental -right in a pending 
proceeding does not survive. But this. argu- 
ment does not commend itself to.reason. This 
indeed is not. the ratio of the authority relied 
upon. - Their Lordships did not deal with a 
pending proceeding. In fact that was.a case 
where an action for the enforcement ‘of 
fundamental right was brought in the’ court 
after the Presidential Order of 1962 suspend- 
ing the enforcement of fundamental right was 
proclaimed. Their Lordships held that as the 
right to move the court for the enforcement 
of the right having been suspended under the 
Presidential Order, therefore, the party claim- 
ing such ‘right had lost his locus standi to en- 
force it. The petition’ was accordingly dis- 
missed as not competent’ No _ observations 
were, however, made with regard to a pendirg 
proceeding in which the right affected was 
claimed. The authority is, therefore, distin- 
guishable. In fact the position has been made 
abundantly clear in the later authority of the 
same court (AIR 1964 SC 381 at page 399 
Para 13) where their Lordships elaborately 
dealt with the point at issue and made the 
following lucid exposition of law: 


- “The -consequence of the Presidential 
Order may be that any proceedings which may 
be pending at the date of order remains sus- 
pended during the time that the order is in 
operation and may be revived when the- said 
order ceased to be operative and fresh proceed- 
ings cannot be taken by a citizen after the 
order has been issued, because the order takes . 
away the right to move-any court and during 


the operation of the order, the said right can- 
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ceeding contrary to the order. If a fresh 
proceeding falling within the mischief of Arti- 
cle 859 (b and the Presidential Order issued 
under it is instituted after the order has been 
issued it will have to be dismissed as being 
incompetent. In other words Article 359 (1) 
and the Presidential Order issued under it may 
constitute a sort of moratorium or a blanket 
ban against the institution or continuance of 
any legal action subject to two important con- 
ditions (with these conditions we are not con- 
cerned, here)..... -.. The ban operates either 
for the period of proclamation or for such 
shorter period as may be specified in the 
order.” 

The above discussion leads us to the irresisti- 
ble conclusion that no court of competent 
jurisdiction can adjudicate upon a claim for 
the enforcement of one of the fundamental 
rights specified in the order during the opera- 
tion of the order itself. If such an action is 
brought by a party it cannot be entertained 
and must be as incompetent. It 
may be observed here that the fundamental 
right is not extinguished. It is assumed to 
remain unaffected. Only the remedy to en- 
force the right is lost during the operation of 
the Presidential Order. -But what about the 
pending proceedings in which right has-been 
claimed either by invoking judicial action or 
by way of defence? The effect of the latter 
part of the Presidential Order in ‘clear words 
is that all such proceedings have to remain 
suspended. I cannot, therefore, subscribe to 
the view propounded by the counsel for the 
plaintiffs that the defence of the defendants 


challenging the -vires of the impugned provi- ` 


sions be struck out and the plea: dismissed . as 
incompetent as the defendants have lost their 
locus standi to enforce the right claimed. As 
stated above, the right is not . extinguished. 
It subsists. Only the remedy to enforce the 
right has been taken away. It is true that 
the court cannot during the operation of the 


order examine and determine the plea raised. 
* enforced. 


in.the pending proceeding but that does not 
give the court unfettered power to decide the 
suit minus the plea raised, The plea cannot 
be dismissed summarily as incompetent and 
the case cannot be allowed to proceed as. that 
would be the very antithesis of the order. 
To hold the view as enunciated by the learn- 
ed counsel for the plaintiffs would be plac- 
ing unwarranted construction on the order and 
would amount to doing violence to its langu- 
age. The order is categorical. Its language is 
express and explicit and does not admit of 
any exception, reservation or qualification. 
To hold otherwise would, I am afraid, mm 
counter to the observations made by their 
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Lordships in. AIR 1964 SC 381 (Supra) for if 
this argument of the plaintiffs is allowed to 
prevail then in each and every pending pro- 
ceedings be it a writ petition, a civil suit, 
or an appeal, the claim of a party in regard 
to the suspended right would be dismissed 
for good and would not be revived even after _ 
the order has ceased to operate. This will 
indeed create an anomalous situation which 
cannot be the intention of the order. How 
can a party. after the proceedings are finally 
disposed. of:seek rehearing of the case or seek 
revival of the proceedings after the revocation 
of the order when the cause would not sur- 
vive and would no longer be before the court. 


16. Again the words “proceedings” 
and “suspended” occurring in the order are to 
be given their plain legal meaning. ‘The word 
“proceedings” is used to denote a step in an 
action for the vindication and protection of 
one’s right, According to Law Lexicon the 
term “proceedings” is a very comprehensive 
term and generally means a prescribed course 
of action in enforcing a legal right and it 
necessarily. embraces all requisite steps by 
which a judicial action is invoked. Therefore, 
according to the intent and scope of the Pre- 
sidential Order the word “proceedings” inclu- 
des a suit and all other actions taken to claim 
and enforce a legal right whether the said 
right is claimed by way of attack or by way 
of defence. The word “suspended” means 
temporary deprivation of right, It means a 
temporary stop or stay as contrasted with 
complete extinguishment. 


17. In my view, ienis, considering 
the connotations of the words “proceedings” 
and “suspended” all the pending proceedings 
before a court of competent jurisdiction whe 
ther they be in the form of writ petitions, 
suits or appeals by which a party seeks to 
enforce a legal right by judicial action have 
to remain stayed, if in the said proceedings 
a. question relating to Article 14 or any other 
Article specified in the order is sought to be 


18. This also brings us to the ques- 
tion of the precise connotation. of the words 
“any court” occurring in the Presidential 
Order. The expression signifies not only the 
High Court but all courts of competent furis- 
diction in which the right claimed is sought 
to be enforced. There is no room for any- 
doubt that the Presidentia] Order only applies 
to writ proceedings brought under Articles $2 
‘and 226 and does not apply to suits and other 
proceedings. in which right under Article 14 
is claimed. The doubt expressed at the bar 
that the order of the President may not ap- 
Ply to all actions including suits in which 
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tight is claimed or that it may apply only to 
High Court in exercise of its Wee cin 
and not to other courts has got no basis. The 
doubt, if any, has been removed by their 
Lordships of the Supreme Court by observ- 
ing as follows: ; 

“(16) This argument attempts to interpret 
the words “the right to move for the enforce- 
ment of the specified rights” in isolation and 
without taking into account the other words 
which indicate that the right to move which 
is specified in the said Article is the right to 
move ‘any court’. In plain language, the 
words “any court” cannot mean only the 
Supreme Court; they would necessarily take 
in all courts of competent jurisdiction. If the 
intention of the Constitution makers was to 
confine the operation of Article 359 (1) to the 
right to move only the Supreme Cour', noth- 
ing could have been easier than to say so ex- 


pressly instead of using the wider words “the — 


right to move any court.” 
Again, their Lordships proceeded to observe: — 


“Therefore, the attempt to suggest that 
the use of the words “any court” used in Arti- 
cle 359 (1) is justified because they take in 
the Supreme Court and some other courts, 
fails and the conclusion inevitably follows that 
the words “any court” must be given their 
plain grammatical meaning and must be con- 
strued to mean any court of competent juris- 
diction. In other words, the words, “any 
court” include the Supreme Court and the 
High Courts before which the specified rights 
can be enforced by the citizens.” 


It also matters little whether the right sought 
to be enforced is by the plaintiff by way of 
claim or by defendant by way of his defence. 
The proceedings are ‘to remain suspended till 
the enforcement of the order and may be re- 
yived after the order ceases to operate. 


19. It is also noteworthy to mention 
here that an important distinction exists be- 
tween the provisions of Article 358 aud Arti- 
cle 359 (1) under which the Presidential Order 
is made, Article 19 is ipso facto suspended as 
a result of the Constitutional position arising 
under Article 858. During emergency the 
consequences of suspension of Article 19 is 
that it removes the fetters on the legislative 
and executive powers of the State. The State 
can make laws which are inconsistent with 
-` the rights guaranteed under Article 19. Their 
validity is not open to challenge. either during 
the continuance of emergency or even there- 
after. After the emergency ceases Article 19 
is revived but whatever legislative and ex- 
ecutive actions have been taken in contraven- 
tion of Article 19 during this: period cannot 
be questioned. even after the emergency is 
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over. No indemnity can be afforded against 
the executive or legislative action, But this 
constitutional position and guarantee is avail- 
able only under Article 358 and not under 
Article 359 (1) where the President makes an- 
order suspending the fundamental rights spe- 
cified in the order. a 

20. - . Again; the _apprehension enter- 
tained by the plaintiffs that if proceedings are 
suspended. in all cases’ it will encourage the 
raising of frivolous pleas under Article 14 off 
the Constitution. by .a.party and thereby result 
in forestalling the case of his adversary and 
in this way throw open flood-gates of frivolous 
pleas has got no foundation inasmuch as no’ 
fresh claim to enforce such a right can be en-° 
fertained at its inception and the proceedings 
shall have to be dismissed as incompetent. 
In such a situation there can be no fresh in- 
stitution of proceedings and thus no question’ 
of raising firvolous, false or vexatious pleas 
arises. ‘The order of the President operates 
as moratorium on fresh institutions. But the 
position of pending proceedings is somewhat 
different. The order operates as‘a blanket 
ban on these proceedings in which the right 
has already been claimed before the promul- 
gation of the Presidential Order. When the 
ban is rémoved, the proceeding is automati- 
cally revived. In the present case, however, 
the question of any frivolous plea does not 
arise as the plea raised arises out of the very 
pleadings of the parties and Issue No. 6 rais- 
ed is an agreed issue in the case. 


21. The argument that the Presiden- 
tial Order is to meet a particular situation af- 
fecting external and internal security of the 
country and, therefore, should not be made 
applicable to common type of litigation in 
which claim to enforce right under Article 14 
is made cannot be acceded to.as that would 
be going against the very scope and object of 
the order. The court has to read the order as 
it is and has to give effect to it in terms of 
the language employed in the order. The 
court cannot go beyond that and exercise 
discrimination in its application to a particular 
set of litigation. That would not be the true 
effect of the order, 

22. Before parting I may observe 
that the Advocate General has also supported 
the stand taken by the counsel for the defen- 
dants in construing the Presidential Order. 

23. For the foregoing reasons, I am 
positively of the view that the question must 
be answered in favour of the proposition that 
the proceedings will.remain suspendéd during 
the enforcement of the Presidential - Order. 
The application made by the defendants must 


. be allowed and the proceedings stayed. The 


1974 
application is accordingly allowed and the 
proceedings are stayed. i 


MUFTI J. (Majority view):— 24. . The. 


question referred to the Full Bench is: 
“What is the effect of the Presidential 
Order dated 27-6-1975 issued under Article 
359`(1) on the pending. actions,’ particularly 
suits, -writ pétitions and. appeals ` involving 


pleas based. ön any Article- mentioned in -the - 


order as a ground of claim or-defence, alone 
or in conjunction ‘with other grounds?” . 


25. Article 352 gives the President of 
India power to declare by proclamation that 
a grave emergency exists whereby the security 
of India is threatened either by external aggres- 
sion or by internal disturbance. On Decem- 
ber 8, 1971, the President issued a proć > 
tion under this Article declaring that a grave 
emergency existed whereby the security of 
the country was threatened by external ag- 
gression. On June 25, 1975, the President 
issued a further proclamation declaring that a 
grave emergency existed whereby :the. security 
of India was threatened by internal, disturb- 
ance. Thereafter, the President made the 
following. order: a 


“G. S. R. 861 (E). In exercise of the 
powers conferred. by clause (1). of Article 359 
of the Constitution, the President hereby 
declares that the right of any person (includ- 
ing a foreigner) to move any court for the 
‘enforcement of the rights conferred: by Arti- 
cle 14, Article. 21 and Article 22 of the Con- 
stitution and all proceedings pending in any 
court for the enforcement of the above men- 
tioned rights shall remain suspended for the 
period during which the proclamation of 
Emergency made under Clause (1) of Article 
852 of the Constitution on the 8rd December, 
1971, and. on the 25th June, 1975, are both 


in force. This order shall extend to the whole . 


of the territory of India 
Jammu and Kashmir. - 


‘This order shall be in addition to and not 
in derogation of any order made before the 
date of this Order under clause (1) of Arti- 
cle .359 of the Constitution.” 


26. In the beginning this order did 
not apply to the State of Jammu and Kashmir. 

i y on 29-6-1975, it was, however, 
made applicable also to the State. Before that 
date Vijay: Kumar-and another, first party 
herein, had. filed a suit against B. K..Thappar 
and another, the opposite party herein, for de- 
claration of title with consequential relief for 
injunction ‘and, in the alternative, for eviction 
of the defendants . from: the suit: property con- 
sisting of a cinema house known as “Hari 


except the State of 
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Talkies”. The suit was pending on the original 
side of this Court before me, sitting singly, ` 
when the aforesaid order was made applicable 
to the State. The defendants had already filed 
their writtėn statement and resisted the suit 
inter alia on the ground that Section 1 (8) (iii) 
of the Jammu ‘and Kashmir Houses and Shops 
Rent Control Act, was ultra vires the Constitu- 
tion, being discriminatory. On this plea an 
issue was framed which is the subject-matter 
of Issue No. 6. That issue reads: 

“Whether the provisions of Section 1 (8) 
(iii) of the J. and K. Houses and Shops Rent 
Control Act, 1966, are ultra vires of the Con- 
stitution? If so, what is its effect on the pre- 
sent suit?” j 
In the wake of the Presidential Order the 
defendants filed an application on 11-8-1975 
for an order staying the suit on the ground 
that one of the defences related to the vires 
of Section 1 (8) (iii) of the Jammu and Kash- 
mir Houses and Shops Rent Control Act, 
which, they said, was based on Article 14 of 
the Constitutlon—one of the Articles specified 
in the Presidential Order. The plaintiffs op- 
posed the application. “At the hearing of the 
application before me, it was argued on b 
of the defendants that the effect of the Pre- 
sidential Order was that pending actions in- 
volving pleas based on the specified Articles 
were liable to be stayed’ for the period of 
emergency-.On the other hand, it was urged 
on behalf of the plaintiffs that the effect ac- 
tually was that such actions would contjnue 
minus the plea so ‘raised: which was liable 
to be dismissed as incompetent. These rival 
arguments raised a question of general im- 
portance set out in the beginning of this judg- 


“ment which, I felt, should appropriately be 


determined by 4 larger bench of this court. I 
made a-reference accordingly. That is how 
this matter has come up before this Bench. 

27. Let me now revert to the Pre- 
sidential order. No question was raised be- 
fore us as regards the validity of tho order. 
I will, therefore, assume that the order is 
valid. I will only consider its scape and ‘ef- 
fect. Analysing and expanding the order it 
provides: 


(a) That the right of any person to move 
any court for the. enforcement of the rights 
conferred by Articles 14, 21 and 22 of the 
Constitution shall remain suspended for the 
period during which the proclamatiors of 
emergercy are in force; and, . 

(b) That all proceedings pending in any 
court for the exforcement of the aforemen- 
tioced rights sha!! remain suspended for the 
period during which the proclamations -of - 
emergency are in force. f ; 
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Thus. the order consists of two parts.: The 
first part suspends the right to commence a 
legal proceeding for the enforcement of the 
rights conferred by the specified Articles dur- 
ing the period of Emergency. The second 
part suspends the right to continue an already 
duly commenced legal proceeding for the en- 
forcement of the aforesaid rights during such 
period. The dictionary meaning of thé word 
“suspend” is “to debar from any privilege, 
office, emoluments etc. for a time.” In sub- 
stance, the order, therefore, provides that a 
person will not be entitled to commence a 
legal proceeding or to.continue an already 
duly commenced legal proceeding for the 
enforcement of the rights conferred by the 
specified Articles so long as- the Emergency 
subsists. ‘That is the same thing. as saying 
that. all legal proceedings, including legal 
proceedings commenced before and pending 
on the date of the Presidential order, for the 
enforcement of the rights conferred by the 
specified Articles shall be incompetent and 
unsustainable. That being so, all such pro- 
ceedings must be dismissed. In this view the 
true scope and effect’ of the Presidential 
Order is that all legal proceedings, including 
those.pending on the date of the Presidential 
order, for the enforcement of the rights con- 


ferred by the specified Articles must be dis- - 


missed as being incompetent during the opera- 
tion of the’ Emergency. — 

28. Such a legal proceeding need not 
-þe in any particular form. Enough to consti- 
tute it is a plea for the enforcement of any 
specified fundamental right as a reason or 
excuse for the grant or refusal:of any relief 
or claim. The plea may appear alone or in 
conjunction with other pleas. That does not 
matter much. In either case the plea will 
constitute.a legal proceeding for the enforce- 
ment of the right conferred by the relevant 
specified Article. The only difference that 
might arise is that the dismissal of the plea 
will finally decide the matter in the former 
case but not so in the latter case when the 
matter will continue for adjudication on the 
remaining pleas. The nature and character of 
the matter will not make any difference nor 
also the fact that the matter was at the ap- 
pellate stage when the Presidential Order 
. became effective. In this background I have 
no difficulty in holding that in all legal ac- 
tions, be it those which were pending on the 
date the Presidential Order became effective 
or those brought after that date, the plea 
based on any specified Article as a ground of 
claim or defence, alone or paris pees with 
other grounds, must be i as incom- 
petent irrespective of the fact whether such 
plea was raised before the date of the Pre- 
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sidential Order or is raised after. that date, 
This principle will be equally applicable to 
appeals arising from such legal actions because 
an appeal is nothing but a continuation of a 
legal action, In this view my answer to the 
question before the Full Bench will be that 
in all pending actions, be they suits, writ peti- 
tions or other legal actions; whatever be the 
stage at which they are, the plea based on any 
specified Article as a ground of claim or de- 
fence alone or in conjunction with other 
grounds, must be dismissed as incompetent 


29.. - In the year 1962 the President of 
India proclaimed Emergency as a. sequel to 
the Chinese Aggression and thereafter made 
the following order under Article 859 (1): 


“In exercise of the powers conferred by 
clause (1) of Article 859 of the Constitution, 
the President hereby declares -that the right 
of any person to move any court for the en- 
forcement of the rights conferred’ by Article 
21 and Article 22 of the Constitution shall 
remain suspended for the period during 
which the proclamation of Emergency issued 
under clause (1) of Article 852 thereof on 
the 26th October, 1962, is in force if such 
person has been deprived of any such rights 
under the Defence of India Ordinance, 1962 
(4 7 1962) or any rule or order made there- 
under.” 


Dealing with this order in Mohan Chowdhury 
v. Chief Commr, Tripura (ATR 1964 SC 178) 
mi Lordships of the Supreme Court observ- 


~ “Thus, as a result of the President’s order 


. aforesaid, the petitioners right to move this 


court, but not this court’s power under Arti- 

cle 82, has been suspended during the opera- 

tion of the Emérgency, with the result that 

the petitioner has no locus standi to enforce 

his right, if any, durmg the Emergency.” 

(Emphasis supplied). — 

These observations unquestionably > suggest, 
that the word “suspend” in the Presidential 

order implies loss of locus standi If that 
be so, as it really is, then, on the terms of the 
Presidential order, it must be held that a per- 
son has lost the locus standi’to commence a 
fresh legal proceeding and also to continue a 
pending legal proceeding for the enforcement 
of the rights conferred: by the specified Arti- 
cles so long as the Emergency subsists. Be- 
cause, suspension of “right to move” would 

in the context of the meaning as aforesaid, 
given to the word “suspend” imply loss of 
locus standi to commence a fresh legal pro- 
ceeding while suspension of “pending pro- 

ceedings” will imply the loss of locus standi 

to continue the existing proceedings. Thus 
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the judgment supports the view “eeprewet 
above. . 


30. Theo learned asd for the oppo- 
site party vehemently argued that the true 
legal position under the Presidential order 
was that fresh proceedings for the enforce- 
ment of specified rights were barred while 
pending proceedings for such enforcement 
were liable to be stayed so long as the Emer- 
gency subsisted: In order to support his: argu- 
ment he relied on the following passage from 
the’ judgment of their Lordships of the Sup- 
reme Court in Makhan Singh Tarsikka v. State 
of Punjab (AIR 1964 SC 381): 


` “Since the object of Article 359 (1) is to 
suspend the rights of the citizens to move 
any court, the consequence of the Presiden- 
tial order may be that any proceeding which 
may be pending at the date of the Order re- 
mains suspended during the time that the 
Order is in operation and may be revived 
when the said order ceases to be operative; 
and fresh proceedings cannot be taken by a 
citizen after the order has been issued, be- 
cause the Order takes away the right to 
move any court and during the operation of 
the order, the said right cannot be exercised 
by. instituting a fresh proceeding contrary : 
tho Order. Jf a fresh proceeding 
within the mischief of Article 359 (1) ae 
the Presidentia] Order issued under it is in- 
stituted after the order has been issued, it 
will have to be dismissed as being 
petent, In other words, Article 859 (1) and 
the Presidential Order issued under it may 
constitute a sort of moratorium.or a blanket 
ban against the institution or continuance of 
any legal action subject to two important con- 
‘ditions. The first condition relates to the 
character of the legal action and requires that 
the said action must seek to obtain a relief 
on the ground that the claimant’s fundamental 
rights specified in the Presidential order have 
been contravened and the second condition 
relates to the period during which this ban 
is to operate. The ban operates either for the 
period of the proclamation or for such shorter 
period as may be specified in the order.” 


31.. The argument attempts to give 
to the words “shall remain suspended” occur- 
ring inthe Presidential order two meanings, 
each distinct from.the other. When related to 
the first clause, namely: the right of any per- 
son to move for:the enforcement of the rights 
conferred. by Articles 14,21 and 22 of the 
Constitution the aforesaid’ words would mean, 
“shall stand barred,” but when related to the 
second clause, namely: “all proceedings pend- 
ing in any court for the enforcement of afore- 
said rights,” these words would mean . “shall 
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be stayed”. It is difficult to accept this posi- 
tion.: Firstly. because the two clauses form- 
ing the Presidential Order are conjunctive 
joined by the word “and”. The sentence so 
formed is qualified by the words “shall remain 
suspended” which words should, therefore, 
have only one meaning attached to them. 
Secondly, because the rule of interpretation 
is that the same meaning is intended for the 
same words in every part of a provision and 
so, even if it were assumed that the two 
clauses are disjunctive, different meanings 
cannot be given to the same words qualify- 
ing them when the two clauses form part of 
the same. provision in the order. 


32. Moreover, if the argument were 
accepted, it would lead to absurd and ano- 
malous results. The argument virtually is 
that the plea for the enforcement of any spe- 
cified right, if raised now or previously at any 
time after the date the Presidential order be- 
came effective, must be dismissed as incom- 
petent, and the action, in which it be raised, 
must be decided as if the plea did not exist 
but, if such plea was raised before the date 
the Presidential order became effective, it 
should be treated to be in position and should 
not be dismissed as incompetent, rather the 
action, in which the plea was raised must be 
stayed. To take a concrete example let us 
conceive of a civil suit which was. brought 
before and was pending on the date the Pre- 
sidential Order became . effective. If the 
written statement were filed today and the 
plea based on Article 14 of the Constitution 
raised therein, the plea, In accordance with 
the argument of the learned counsel, must be 
rejected -as incompetent and the suit must be 
allowed to proceed as If the plea did not exist.. 
But if the written statement was filed and a 
plea, as aforesaid, raised therein, before the 
date the Presidential Order became effective; 
the suit must, as the argument suggests, be 
stayed so long as the Emergency subsists. Thus 
the pending action wil] be susceptible to dif- 
ferent consequences according as the written 
statement containing the plea based on the 
specified Article was filed before or after the 
date the Presidential Order became effective. 
Tt is difficult to assume that the President in- 
tended such absurdities and anomalies in the 
order., In this background. the argument is 
clearly erroneous and must be rejected. 


33. -` The observations’ of their Lord- 
ships of the Supreme Court relied on by the 
learned counsel do not really support bis 
argument. He has attempted to view these 
observations: in isolation and without taking 
into ‘account other observations which Indicate 
their true meaning. The observations relied 
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‘ed under Art. 359 (1) and, if it survives, the 
` order will operate as a moratorium on. such 
-right or putting it differently, the order will 


on by the learned counsel appear m Para 13 


` of the Judgment. In Para.12 their Lordships 
-have observed as under:—~ - TOR 


“It would be noticed that the Presidential 
order cannot widen the authority of the legis- 
lature or the executive; it merely suspends the 
right to move any court to obtain a relief on 
the ground that the rights conferred by Part 
III have been contravened if the said rights 
are specified in the order. The inevitable con- 
sequence of this position is that as soon as 
the order ceased to be operative, the infrin- 
gement of the rights made either by the legis- 
lative enactment or by executive action can 
perhaps be challenged by a citizen in a court 
of law and the same may have to be tried 
on the merits on the basis that. the rights al- 
.Jeged to have been infringed were in operation 
even during the pendency of the Presidential 
order. If at the expiration of the Presidential 
order, Parliament passes any legislation to 
protect executive action taken during the 


pendency of the Presidential order and afford ` 


-indemnity to the executive in that behalf, the 


` validity and the effect of such legislative ac- 


` of a Presidential Order may or may not sur- + 


tion may have to be carefully scrutinized.” 
Thus their Lordships visualised that the right 
suspendéd -under ‘Article 359 (1) as a result 


vive for enforcement after the Emergency 


_ was over. In this context théir Lordships ob- 


served in Paragraph 18 “that the consequences 
` of thé Presidential order may be that any 
proceeding, which may be pending at the date 


`. of. the ‘order, remains suspended during the 
time that the order is in operation and’ may. - 


be revived when the said order ceased to be 


- operative,” implying thereby that the conse- 


quence of a Presidential order may be that 
a pending proceeding for the enforcement of 


`a specified right is dismissed as incompetent 


so long as the order remains in force but even 
so a litigant in such proceeding may be able to 


‘+ re-commence the proceeding for the enforce- 


` ment of such fight after the order ceases to 


be operative and not that such pending pro- 
“ceeding shall -be stayed, as suggested ‘by the 
learned counsel. Their Lordships have them- 
_ selves made this point clear towards the end 
of the paragraph observing: Š 
“In other words, Article 359 (1) and the 
Presidential order issued under it may con- 
stitute a.sort of moratorium or a blanket ban 
against the institution or continuance of any 
legal action.” . 
34. These observations clearly suggest 
“that the right to institute a fresh action or . the 
Se Sate Se yo a aa 
nent - e 
a a ma of a: Presidential Order issu- 


_ or the authorities cited at the 
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operate simply to put off enforcement. But 
where it does net survive at the end of a Pre- 
sidential Order, say, for instance, as.a result 
of any protective action taken meanwhile by 
the Parliament; the order will operate as a 


‘blanket ban- on the enforcement ‘of such right. 


That being so, the observations of their Lord- 
ships of the Supreme Court cannot be read 
as supporting the argument of the learned 
counsel.. . ©., uA S: 5 a ' 
35.: In the view expressed above, on 
the broad question stated in the beginning, 
I respectfully dissent from the judgment .of 


. my: learned brother Mian Jalal-ud-Din J. and 


hold that the suit pending between -the 
parties in this Court will proceed minus the 
plea raised by the defendants. apainst the 
constitutionality of Section 1 (8) (ii). of the 
Houses and Shops Rent Control Act .which 
must be dismissed as incompetent, based.: ag 
it is, on Article 14 of the Constitution which 
is one ‘of the Articles specified in the Presi- 
dential order. Accordingly I dismiss the. ap- 
plication for stay of the suit filed by the de- ' 
fendants but without any order as to costs, - 


ANAND J. (Majority view):—- 36. I have 
had the advantage of going through the judg- 
ment proposed to be delivered by my learned 
brother Mian Jalal-ud-din J: and regret my 
inability to concur with the freasonings or 
the conclusions arrived. at by his Lordship, I 
proceed to give my own views in the matter, 

87. The facts of the case are: not in 
dispute and ‘have been elaborately given by 
my learned brother Mian Jalal-ud-Din J. His 
Lordship- has- given’ the facts and- has also. 
summarised the various contentions rafsed on 
behalf ‘of the plaintiffs and the’ defendants, 
through their learned counsel. The various 
authorities cited at the bar have’ also been 
noticed by his Lordship, and I do not propose 
to -repeat either the facts,- submissions made 
bar. I _ shall 
straightway proceed to determine the ques- 
tion which has. been referred by my learned 
brother Mufti Baha-ud-Din Farooqi J. to this 
larger bench. or ` ‘ É DARY 

88. . The controversy. which has arisen 
in the present case, is as to whether. the plea 
which defendant No. 1 has raised in bis written 
statement regarding the vires of the Houses 


. and Shops Rent Control Act, 1966, can be al- ` 


lowed to be agitated. in view of the order issu- 
ed by the President of India, barring the citi- 
zens to move any Court, as well as suspending 
all pending proceedings forthe enforcemnt of 
their fundamental.rights conferred by Arts'14, - 
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21 and 22 of the. Constitution of India after 
the promulgation.of emergency. The decision 
of this. question will. depend upon whether 
ithe effect of Presidential order, to-which re- 
ference will be made shortly . hereinafter, is 
to keep in suspension all proceedings in 
which some consideration of principles of Arti- 
cles 14, 21 or 22 of the Constitution of India 
are involved or.only such ‘proceedings have 
to remain suspended by. which the. citizen 
seeks the enforcement of- his ~. fundamental 
` tights under Articles 14, 21 .and: 22 of -the 
Constitution of India. Article 352 of the Con- 
stitution of India authorises the President, in 
_ ease he-is satisfied that a grave “emergency 
exists whereby security of the country is 
. threatened, either by external aggression or by 
internal disturbance, to make a declaration to 
-that effect by means of a proclamation. Art- 
cle 358 of the Constitution of India. provides 
that while a proclamation of emergency is in 
operation, the State would be empowered ‘tg 
make laws and/or to take any executive ac 
tion in-derogation of the provisions of Article 
‘19 of the Constitution of India, and the law 
go made or action so taken would be valid, 
but any’ law so made in contravention of the 
provisions. of ‘Article 19-of the Constitution of 
India shall cease to have the effect as soon as 
` guch ‘a proclamation ceases to be operative. 


-89. - Article 859 (1) of the Constitu- 
tion of India which is very relevant for the 
, purpose of the- present discussion provides: 

i . “Where a proclanation of. Emergency is 
‘in ‘operation, the President may by order de- 
_ clare that the right to move any court for the 
enforcement of such of the rights conferred 
-by Part-II] as.may. be mentioned in the order 
and all proceedings pending in. any court for 
the enforcement of the rights so-~mentioned 
-shall remain suspended for the period during 
-which the Proclamation is in force or for such 


shorter period a as may be specified - in the 


-~ order.” 


` Jn exércise of iis powers P R on the 
President of India by Article 352 (1) of the 
_ Constitution: of India, a Proclamation of 
‘emergency was issued on June 25, 1975, in 
addition to the one earlier issued on’ Decem- 
ber 3, 1971. Thereafter on June’ 27, 1975, 
` ‘the President: of India issued an order No. 
--G. S. R; 861 (E) under Article 359 (1) of the 
Constitution of India yee provides : as 
C under ' 


“Tn exercise of the ‘powers: Sneek by 


clause (1) of Article’ 859 of the Constitution, 
the” President hereby declares’ that the right 
of any person (including a foreigner) to move 
` ahy. court ‚for, the „enforcement of the rights 
l “conferred bý Aiticle 14, Article 21 and Art. 22 
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proceedings 


-pending in any. -court. for the enforcement- of 


the above mentioned -rights shall remain sus- 


. pended for the period during which the pro- 
' clamations of emergency made under clause 
(1) of Article 852 of the Constitution on the 
8rd’ December, 1971, and on the 25th June, 


1975, are’ both in force.” 


This order was extended to the State of 
Jammu and Kashmir by G. S. R. 367 (E) 
dated 29-6-1975 as published in the Govern- 
ment of India gazette dated 29-6-1975. 


40.. In view of the Presidential order 
reproduced above, issued under Article 859 
(1) of the Constitution of India, there can be 
no doubt that the right to move any court 
for the enforcement of rights conferred by 
Articles 14, 21 and 22 of the Constitution of 
India has been suspended during the period 
the emergency subsists and all proceedings 
pending in any court, prior to the declaration 
of emergency, for the enforcement of the 
rights conferred by Articles 14, 21. and 22 
would also have to remain suspended during 
the aforesaid period. The question which 
requires determination is whether the “pend- 
ing proceedings” by which a citizen has 
sought the enforcement of his specified funda- 
mental rights only are to remain suspended 


during the period of emergency or even such 
proceedings in which the citizen does not 


‘seek the enforcement of the specified funda- 


mental rights but in which some ‘consideration’ 


‘of the specified articles of the Constitution of 


India is involved have also to remain -under 
suspension during the period of emergency? 


41. | In Makhan Singh Tarsikka v. 
State of Punjab, AIR 1964 SC 381 the Sup- 
reme Court made the following observations 
which have a great bearing on the present 
controversy. 


“Since the. ‘object. of Article 850 (1) is 
to suspend the rights of the citizens to move 
any court, the consequence of the Presidential 
Order may be that any procéeding which may 
be pending at the date of the order remains 
suspended . during the time that the order is 
in operation and. may be revived when .the 
said order ceases to be operative; and fresh 
proceedings cannot be taken by a citizen 
after the Order has been issued, because the 
Order takes away the right to move any court 


“and during the operation of the order, the said 


right cannot be exercised by instituting a 


‘fresh proceeding contrary to the Order. If a 


fresh proceeding falling. within the mischief 
of Article 859 (1). and the Presidential Order ` 
issued under it is instituted after the order 
-` has- been’ issued, it “will :have to be dismissed 


pr 
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as being incompetent. In other words Arti- 
cle 859 (1) and the Presidential Order issued 
under it may constitute a sort of moratorium 
or a blanket ban against the institution or con- 
tinuance of any legal action subject to two 
important conditions, the first condition re- 
lates to the character of the legal action and 
requires that the said action must seek to 
obtain a relief on the ground that the claim- 
ant’s fundamental rights specified in the 
Presidential Order have been contravened and 
the second condition relates to the period 
during which this ban is to operate.” (Em- 
phasis mine) 

Speaking for the majority ia Makhan 
Singh’s case (Supra) Mr. Justice P. B. Gajen- 
dragadkar (as his Lordship then was) observed 
thus: 

“The next question to consider is, what 
is the nature of the proceedings which are 
barred by the Presidential Order issued under 
Article 859 (1). They are proceedings taken 
by citizens for the enforcement of such of the 
rights conferred by part III as may be men- 
tioned in the order. If a citizen moves any 




















court to obtain a relief on the ground that ` 


his fundamental rights specified in the order 
have been contravened, that proceeding is 
barred. In determining the question as to whe- 
ther a particular proceeding falls within the 
mischief, of the Presidential Order or not, 
what has to be examined is not so much the 
form which the proceeding has taken, or the 
words in which the relief is claimed as the 
substance of the matter and consider whether 
before granting the relief claimed by the 
citizen, it would be necessary for the Court 
to enquire into the question whether any of 
his specified fundamental rights have been 
contravened. If any relief cannot be granted 
` to the citizen without determining the ques- 
tion of the alleged infringement of the said 
specified fundamental rights, that is a pro- 
ceeding which falls under Article 369 (1) and 
would therefore, be hit by the Presidential 
order issued under the said . article. The 
sweep of Article 359 (1) and the Presidential 
order.issued under it is thus wide enough to 
include all claims made by citizens in any 
court of competent jurisdiction when it is 
shown that the said claims cannot be effective- 
ly adjudicated upon without examining the 
question as to whether the citizen is in sub- 
stance, seeking to enforce any of the said 
specified fundamental rights. We have already 
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A. LR, 


seen that the operation of Article 359 (1) and 
the Presidential order issued under it, is 
limited to the period during which the procla- 
mation of emergency is in force, or for such 
shorter period as may be specified in the 
order. That being so, we feel no difficulty 
in holding that proceedings taken by a citizen 
either under Article 82 (1) or under Article 
226 (1) are hit by Article 359 (1) and the 
Presidential order issued under it.” (Emphasis 
mine)— : l 
Later on in para 81 of the same judgment 
Gajendragadkar J. observed: f 

“I£ the Presidential order precludes e 
citizen from moving the Court for the enforce- 
ment of the specified fundamental rights, it 
would not be open to the citizen to urge that 
the Act is void for the reason that it offends 
against the said fundamental rights. It is in 
order to prevent the citizen from making such 
a claim that the Presidential order has been 
issued, and so, during the period of its opcra- 
tion, the challenge to the validity of the Act 
cannot be ent 





























paa 
` (Emphasis mine) 
42, In Durga Dass Shirali v. Union 
of India AIR 1966 SC 1078 their Lordships 
of the Supreme Court reiterated the observa- 
tions in Makhan Singh’s case AIR 1964 SC 
881 (Supra) regarding the legal effect of the 
Presidential order issued under Article 359 
(1) of the Constitution of India and observed 
as follows; -> 
“It was pointed out that during the pen- 
dency of the Presidential Order, the validity 
of the Ordinance or any rule op order made 
thereunder cannot be questioned on the 
una that it contravenes Articles 14, 21 and 


Again in Mohan Chowdhury v. Chief Commr. 
AIR 1964 SC 173, while considering the effect 
of the Presidential Order their Lordships ob- 
served as follows: _ 


` “Thus, as a'result of the Presidential 
Order, aforesaid the petitioner's right to move 
the Supreme Court, but not the courts power 
under Article 82 has been suspended during 
the operation of the Emergency,. with the 
result that the petitioner has no locus standi 
to: enforce his rights, if any, during the Emer- 
gency.” 
From the perusal of the case law discussed 
above an irresistible conclusion follows that 
only such proceedings which are pending for 
the enforcement of fundamental rights have 
to remain suspended and not all proceedings 
in which the enforcement of specified funda- 
mental rights is not directly involved but in 
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which some consideration of the specified 
articles of the Constitutioh might be involved 
especially when the claim of the citizen can 
be effectively disposed of without consider- 
ing the plea based on the contravention of 
Article 14 af the Constitution. The effect of 
the Presidential order, therefore, clearly is 
that the locus standi of the citizen to invoke 
Articles 14, 21 and 22 of the Constitution of 
India is taken away. As a natural corrolary 
it follows that when the Presidential Order 


‘precludes a citizen from moving any court . 


for the enforcement of his fondamental rights 
under Articles 14, 21 and 22 it would also 
not be open to him to urge that a particular 
Act is void being violative of the said funda- 
mental rights. So long as the Presidential 
Order is in force, the challenge to the, validity 
of an Act of the legislature on the ground 
that it is violative of Articles 14, 21.and 23 
of the Constitution of India cannot be enter- 
tained or adjudicated upon and has to be 
ignored as incompetent, .. , i 


. 483. -The interpretation to be given to 
that part cf the Presidential order. which pro- 
vides “and all proceedings in any court for 

- the enforcement of the above mentioned rights 
shall remain suspended” has to be consider- 
ed and adjudicated upon in the light of thé 
first part of the Presidential Order which bars 
the citizen from moving any court for the en- 
forcement of his fundamental rights guaran- 
teed under Articles 14, 21 and 22 of the 
Constitution. Both parts of the order have 
to be read ejusdem generis. When so read, 
it becomes quite clear that tho effect of the 
Presidential Order is to preclude a citizen to 
move any court for the enforcement of bis 
specified fundamental rights, and in case some 
proceedings are pending in a court in which 
the enforcement of the fundamental right of 
a citizen is involved these proceedings shall 
have to romain suspended during the pericd 
of emergency and may be revived after the 
Presidential order either : expires or is revok- 
ed. During the period when the proclama- 
tion of emergency is in force any plea to the 
effect that a particular Act of the Legislature 
or action of the executive is violative of the 
specified fundamental rights cannot be allow- 
ed to be raised, and if already raised in some 
pending proceedings wll have tu be rejected 


es an incompetent plea. The expression “right . 


to move” in the Presidential Order is qualified 
by the expression “for the enforcement of 
scch rights conferred by Part IT”. ‘Therefore, 
the “moratorium” or the “blanket ban”, which 
terms in my opinion are synonymous, is plac- 
ed on the right of a citizen “to move any 
court” for the enforcement of the specified 
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fundamental rights. The words in the second 
part of the Presidential Order that “all pro- 
ceedings pending in any court for the enforce- 
ment of the rights so mentioned shall remain 
suspended” only relate to proceedings institut- 
ed in exercise of the said rights conferred by 
Part IM of the Constitution and do not re- 
late to: such: proceedings by which the en- 
forcement of the specified fundamental rights 
is resisted and nor do they relate to proceed- 
ings in which the enforcement of the specified 
rights is not involved but some consideration 
of the specified articles of the Constitution 
only is involved. If the intention behind the 
Presidential Order was to stay all proceedings ~ 
whenever some consideration of the specified 
Articles of the Constitution is tnvolved and 
not only those proceedings by which the en- 
forcement of the fundamental rights is involv- 
ed, irrespective of the fact whether such con- 
sideration is-necessary for the effective ad- 
judication of the claim of the party or not, 
the President of India would have, instead 
of saying “that the right of any person (in- 
cluding a foreigner) to move any court for the. 
enforcement of rights conferred’ by Article 14, 
Article 21 and Article 22 of the Constitution” 
in the first part of the Presidential order would 
have said “all such causes wherein the con- 
sideration of the provisions of Article 14, Arti- 
cle 21 and Article 22 ofthe Constitution of 
India is involved” and’ the second part of the 
order would have read ‘and all’ proceedings 
pending in any court in which consideration 
of the aforesaid articles of the Constitution is 
involved” shall remain suspended for the 
period during which the proclamation of 
emergency ‘is in force. The language of the 
order is so clear and explicit that it admits 
of no such: ambiguity and the order has to be 


` read and interpreted in the light of the ex- 


press language’ used in the order. In my 
opinion, the bar which is sought to be placed 
by the Presidentiai Order is to preclude a 
citizen to “enforce” his “fundamental rights” 
and, therefore, during the period when the 
proclamation of emergency is in force, it would 
not be open to a citizen to challenge the 
validity of any Act of the legislature on the 
ground that it contravenes any of the speci- 
fied rights: During the perlod of emergency 
the challenge to the validity of: Acts or Rules 
etc, on the ground of being in contrevention 
of Articles 14, 21 or'22 of the Constitution, 
has not to be permitted to’ be raised and the 
Presidential Order has been issued to prevent 
the citizen from making sach a claim during 
the period when the order is in force. Any 
other, interpretation would amount to defeat- 
ing the object of the Presidential order and 
doing violence to its language, In the Pre 
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sidential order, apart from the . expression 
“right to move”, the other crucial words’ are 
“enforcement of the rights”.... 
leave no manner of doubt that the Presiden- 
tial order relates only to such proceedings 


such proceedings in which only some com- 
sideration of the specified articles of the Con- 
stitution is involved and more so when such 
consideration is not absolutely necessary to 
effectively adjudicate upon the -controversy 
between the parties. When the Presidential 
order is construed in the manner indicated 
above, all the expressions used in the said 
order are given full meaning. 


44. 
sent case, it is quite clear and is also undis- 
puted that, in his suit, the plaintiff has not 
sought the enforcement of any of the rights 









‘ithe said Act is violative of Article 14 of the 
Constitution of India in his written statement. 


fendants are not seeking the “enforcement” 
of any of their fundamental rights and the 
plaintiffs on the other hand seek by their suit 
to deny the so called “enforcement of the 


without -taking the plea about the constitu- 
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and these: 


Coming to the facts of the pre ` 


tionality of the Act into: corsideration: Posi- 


ALR. 


tion might have been different if that was the 
only plea, but since that is not the position 
in the case in hand, I would refrain from 
making any observation in that behalf. To 
tést the argument of the defendants noted 
above, let us take an example. A citizen filed 
a writ petition in-a. High Court before the 
Presidential Order was issued claiming that 
a particular Act of the legislature, under which 
action had ‘been. taken against him, was viola- 
tive of Article 14 of the Constitution of India ` 
‘and was, therefore ultra vires and the Single 
Judge of the High Court granted the writ 
and declared the particular Act to be invalid 
being ultra’ vires. Article 14 of the 
Constitution of India. The respondents filed 
an appeal before the issuance of the Presi- 
dential: order, and the proceedings in the 
appeal were pending at the time when the 
Presidential order was issued. .The question 
that would arise is whether during the period 
of Presidential order is in force, the proceed- 


"ings in the appeal have to remain ‘stayed or ` 


can they continue since the appellant is not 
seeking the enforcement of any of. his funda- 
mental rights and by his appeal is questioning 
the validity of the order of the Single Judge 
declaring the Act to be’violative of. Article 14. 
_ If the argument of the defendant in the pre- 
sent case is to be accepted, it would imply 
that the proceedings in the appeal would have 
to be stayed during the period of emergency 
as the adjudication of the appeal would de- 
‘finitely involve consideration of Article 14 of 
the Constitution and the validity of the Act 
which had been declared ultra vires Article 
14 by the Single Judge. Undoubtedly the res- 
pondent in the appeal would: support the 
judgment of. the Single Judge by maintaining 
that the particular Act which had been de- 
clared invalid was ultra vires Article 14 of the 
Constitution and the appellant, on thé other 
hand, .would seek the deletion of the en- 
forcement of the so-called fundamental right 
by enforcing which the Single Judge had de- 
clared the Act invalid. In other words the 
acceptance of the line of reasoning which is 
advocated by the defendants would imply 
that the words “right to move any court for 
the enforcement of the rights” is synonymous, 


’ with the “right to resist the enforcement of 


the rights.” In my, opinion, that cannot be 
the amplitude of the Presidential Order. The 
proceedings in the appeal are not for the “en- 
forcement of the rights......” and, those 
proceedings, in my view are not required to 


'- remain in suspension by virtue of the Pre- 
’ sidential order even though in these proceed- .. 


ings detailed consideration of Article 14 of 
the Constitution of India would be involved’ 
. and the validity or otherwise:of an. Act would 
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7. In the result, the rule is made 
absolute quashing the order of the Tribunal 
without an order as to costs. 


Order accordingly. | 
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K. TAGANNATHA SHETTY, j. 

M/s. Swastik Enterprises, Petitioner `v. 
The District Magistrate and others, Respon- 
dents. 

‘Writ Petn. No. 3680 of 1974, D/- 24-10- 

1975. 
(A) Mysore General Clauses Act (1899), 
Section 6 — Right acquired or accrued -~ 
Meaning of — Application for ‘no objection 
certificate’ pending when Mysore Cinemato- 
graph Rules, 1946 repealed by Karnataka 
Cinemas (Regulation) Rules, 1971 —, Ap- 
plicant not having acquired any right by his 
applying application will be disposed of 
under the 1971 Rules. (Karnataka Cinemas 
(Regulation) Rules, 1971). 


The right referred to in Sec. 6 (c) is a 


right acquired or- accrued under the repealed 


enactment and the investigation, legal pro-~ 


ceeding or remedy referred to in Section 6 
(c) is also in respect of such accrued or ac- 
quired right. If the investigation or legal 
proceeding is not in respect of a right, but 
only to determine whether some right shculd 
or should not be given, then such investiga- 
tion or legal proceeding is not saved by Sec- 
tion 6 of the General Clauses Act. 

(Para 2) 


. The Mysore Cinematograph Rules 1946 
provided only the procedure for the grant of 
‘no objection certificate’. The application 
filed for such a certificate has to be disposed 
of under the rules in force at the time of its 
disposal. (Para 8) 
Cases Referred: Chronological Paras 
(1961) 2 All ER 721 = (1961) 3 WLR 39 2 

R. U. Gouley, for Petitioner; S. G. 
Doddakale Gowda, High Court Govt. Pleader, 
for Respondents. 

ORDER:— On.6th August 1969, the 
petitioner filed an application for grant of “No 
Objection Certificate” for the purpose of con- 
structing a permanént cinema theatre at 
Hoskote. Then the Mysore Cinematograph 
Rules, 1946, which I shall refer to as “the old 
rules” were -in force. When the application 
was pending consideration, the old Rules were 
repealed by Karnataka Cinemas (Regulation) 
Rules, 1971, which I shall shortly call as “the 
new rules”. The statutory authorities dis- 
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missed the application by «pplying the prin- 
ciples set out under the old rules. 

The question raised in this writ petition 
is whether: the said application should have 
been dispésed’ of by the procedure proviae? 
under the old rules, or bv, he principles set 
out under the new rules. 

2. By Rule 117 of the new rules, the 
old rules were repealed providing thereunder 
that the said rules shall not affect the pre- 
vious operation of the old rules and the prin- 
ciples of Section 6 of the Mysore General 
Clauses Act, 1899. Section 6 of the General 
Clauses’ Act, 1899, so far as it is relevant, 
provides: ` f 

“6. Effect of repeal.— Where this Act or 
any Mysore Act made after the commence- 
ment of this Act repeals any enactment hith- 
erto made or hereafter to be made, then, un- 
less a different intention appears, the repeal 
shall not— 

(a) xxx 

(b) xxx 

(c) affect any merg privilege, okkei 
or liability acquired, accrued or incurred 
under any enactment so repealed; or 

(d) xxx XXX XXX 

(e) affect any - investigation, legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, penalty, 
forfeiture or punishment as aforesaid; 
and any such investigation, legal proceed- 


xxx XXX 


-ing cr remedy may be instituted, continued or 


enforced, and any such penalty, forfeiture or 
punishment may be imposed, as if the repeal. 
ing Act had not been passed.” 


Let me see whether the petitioner had any 
right acquired or accrued under the old rules 
when the new rules came into force. The 
position then was that the petitioner did not 
and could not know whether a “No Objection 
Certificate” could be given. The application for 
“No Objection Certificate” was pending before 
the District Magistrate. The petitioner then 
had ro more than a hope or expectation that 
the authorities would give a favourable de- 
cision, might be, on sound grounds for opti- 
mism as to its prospects. Had there been no 
repeal, the application would, ʻ'in due course, 
have been disposed of by one way or the 
other. When such was the position, there was 
nothing remained to be preserved by the 
provisions of Section 6 of the General Clanses 
Act on the repeal of the old rules. The 
right -referred to in Section 6 (c) is a right, 
acquired or accrued under the repealed en- 
actment and the investigation, legal proceeding 
or remedy referred to in Section 6 (c) is also 
in respect of such accrued or acquired right. 
Tf the investigation or legal proceeding is not 
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in respect of a right, but only to determine 
whether some right should or should not be 
given, then such investigation or legal pro- 
ceeding is not saved by Section 6 of, the Gene- 
ral Clauses Act. That was neatly. stated by 
Lord Morris in Director of Public Works v. 
Ho Po Sang, 1961 (2) All ER 721 at p. 731 in 
tae following words: 

“But there is a manifest distinction be- 
tween an investigation in respect of a right 
and an investigation which.is to decide whe- 
ther some right should or should not be given. 
On a repeal, the former is preserved by the 
Interpretation Act. The latter is not.” 


3. Now, in the present case, in the 
absence of any accrued right or privilege. 
neither the petitioner could demand that- its 
application should be disposed of in accord- 
ance with the old rules, nor the authorities 
could say that the new rules cannot be appli- 
ed to his case, The rules provide only the 
procedure for the grant of “No Objection Cer- 
tifi.ate’.. The application of the petitioner, 
therefore, should have been disposed of in 
accordance .with the rules in force at the 
time of its disposal. The Divisional Commis- 
sioner and the District Magistrate were there- 
fore in error in not following the new rules. 

4. This is sufficient to allow this 
petition. The contentions urged on the 
merits of the matter are’ kept open and it is 
for the District Magistrate to consider the 
same, 

. 5. . In the result, the rule is made 
absolute. The orders impugned are. hereby 
quashed, with a direction to the District 
Magistrate to dispose of the petitioner’s appli- 
cation in accordance with law. 

6. No. costs. 
Order accordingly. 
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V. S. MALIMATH, J. i 
H. Annappa Kamath, Petitioner v. 
Deputy Commissioner and another, Res- 
pondents. i : 
Writ Petn, No, 3352 of 1975, Dj/- 
8-10-1975. 


(A) Constitution of India, Article 227 
— Power of: superintendence — Resolu- 
tion of Municipal. Council recommending 
to State Government to remove petitioner 
from office of councillor —- Petitioner’s re- 
vision petition for suspending ‘execution of 
resolution rejected — Interference under 


KS/AT/E8/75/MBR 


re 


H. Annappa Kamath v, Dy, Commr. (Malimath J.) 


ATR. 


Article 227, (Karnataka Municipalities 
Act (1964), Sections 41, 306 ({1).) 

The Municipal Council passed a reso- 
lution under Section 41 of the Karnataka 
Municipalities Act, 1964, recommending to 
the State Government to remove the peti- 
tioner from office of the councillor. The 
petitioner filed a petition before the De- 
puty Commissioner under Section 306° (1) 
of the Act for suspending executior of 
the resolution but it was rejected. The 
writ petition was filed for quashing the 
resolution and the order of the Deputy 
Commissioner. ` 

Held that the High Court would not 
be justified in interfering with the re- 
commendation made by the Municipal 
Council and that the Deputy Commis- 
sioner had no jurisdiction to entertain the 
petition filed by the petitioner under Sec- 
tion 306 (1). Section 41 prescribes the 
complete procedure to be followed in the 
matter of removal of a councillor, If the 
State Government was inclined to accept 
the resolution of the Council, it had to 
give an opportunity to the petitioner of 
hearing and hold enquiry ag it deemed 
fit, The petitioner was not without any 
remedy whatsoever. (Para 2) 


As regards the powers of the Deputy 
Commissioner under Section 306 (1), if he 
would have suspended the operation of 
the resolution of the Council, it would 
have the result of rendering the power 
of the State Government under Section 
41 (1), nugatory. Therefore he could not 
entertain the petition under Section 306 
(1). (Para 3) 

Mohandas N.: Hegde, for Petitioners 
B. B. Mandappa, Govt. Pleader, for Res- 
pondents. 

:  ORDER:— The petitioner is a Coun- 
cillor of the Town Municipal Council, 
Yhirthahally,. The Municipal Council 
passed a resolution on the 19th of Janu- 
ary, 1975, at a special general body meet« 
ing, copy of which is produced in the case 
as Exhibit-A, under Section 41 of the 
Karnataka Municipalities Act, 1964 (here- 
inafter referred to as the Act), recom- 
mending to the State Government that 
disciplinary action should be taken against 
the petitioner and that he should be re- 
moved from the office of the councillor 
of the Town Municipal Council, Thirtha- 
hally. The petitioner filed a petition be- 
fore the Deputy Commissioner of Shi- 
moga District under Section 306 (1) of 
the Act and prayed for suspending 

execution of the resolution or prohibiting 
giving effect to the said resolution. The 
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Deputy Commissioner, by his order dated 
5th of April, 1975, produced in the case 
as Exhibit-B, rejected the petition hold- 
Ing that there was no sufficient ground to 
exercise the powers vested in him under 
Section 306 (1) of the Act, It is in this 
background that the petitioner has filed 
this writ petition under Article 227 of the 
Constitution praying that a writ in the 
nature of certiorari may be issued quash- 
ing the resolution of the Municipal Coun- 
cil dated 19th of January, 1975 — Exhi- 
bit-A and the order of the Deputy Com- 
missioner — Exhibit-C. 

2. Section 41 (1) of the Act, under 
which the impugned resolution has been 
passed reads as follows: 


“41 (1) the Government, if it thinks 
fit on the recommendation of the munici- 
pal council may remove any councillor 
elected or appointed under this Act, after 
giving him an opportunity of being heard 
and after such enquiry as it deems ne- 
cessary, if such councillor has been guilty 
of misconduct in the discharge of his du- 
ties, or of any disgraceful conduct, or 
has become incapable of performing his 
duties as a councillor,” 


What the Municipal Council has done is 
to recommend to the State Government 
to take action to remove the petitioner 
from the office of the councillor. It is 
clear from Section 41 (1) of the Act that 
after receipt of the recommendation of 
the Town Municipal Council, the State 
Government has to take further action 
after giving the petitioner an opportu- 
nity of being heard and after holding 
such enquiry as it deems necessary. Sec- 
tion 41 (1) of the Act prescribes the com- 
plete procedure to be followed in the 
matter of removal of a councillor. All 
that has happened in this case is the pass- 
ing of the resolution by the Town Muni- 
cipal Council making a recommendation 
to the State Government under Section 
41 (1) of the Act for removal of the peti- 
tioner. After the receipt of the said re- 
commendation, the State Government has 
to take further action under Section 41 
(1) of the Act. Hence, I will not be jus- 
tified in interfering under Article 227 
of the Constitution with the recommenda- 
tion made by the Town Municipal Coun- 
cil to the State Government under the 
impugned resolution of the 19th of Janu- 
ary, 1975. 

3. So far as the order of the De- 
puty Commissioner dated 5th of April, 
6975 Exhibit-C is concerned, it is clear 

t the Deputy Commiscinner could not 
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have acted under Section 306 (1) of the 
Act having regard to the facts and cir-, - 
cumstances of the case. As Section 41 a)! 
of the Act is a complete code in the mat- 
ter pertaining to the removal of a person 
from the office of the councillor, the ques- 
tion of invoking the power under Section 
306 (1) of the Act by the Deputy Com- 
missioner does not arise. If the Deputy 
Commissioner exercises his power under 
Section 306 (1) of the Act and suspends 
the operation of the resolution of the 
Town Municipal Council passed under 
Section 41 (1) of the Act, it will have the 
result of rendering the power of the State 
Government under Section 41 (1) of the 
Act nugatory. I have therefore no hesi- 
tation in holding that the Deputy Com- 
missioner had no competence to entertain 
the petition filed by the petitioner under 
Section 306 (1) of the Act. 


4, It is not as though the peti- 
tioner is without any remedy whatsoever. 
If the State Government is inclined to ac- 
cept the resolution of the Town Munici- 
pal Council and remove the petitioner 
from the office of the Councillor, it has 
to give an opportunity to the petitioner 
of hearing and hold enquiry as it deems 
fit as required by Section 41 (1) of the 
Act. There is nothing to indicate that 
the provisions of Section 41 (1) of the 
Act will not be followed by the State 
Government, As and when the power is 
exercised by the State Government under 
Section 41 (1) of the Act, the petitioner 
will have an opportunity of placing his 
case before the State Government. 


5. For the reasons stated above, 
this writ petition fails and is rejected. 


6. Sri B. B. Mandappa, learned 
High Court Government Pleader, is per- 
mitted to file his memo of appearance 
within three weeks from today. 

Petition dismissed. 
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E. S. VENKATARAMIAH, J. 
Venkanna, Petitioner v, Fakirappa 
and others, Respondents. 


Writ Petn. No, 1924 of 1975, D/- 2-9- 
1975.* 

(A) Karnataka Land Reforms Act 
(1961), Section 91 (3) (as introduced by 


*(To quash order of Deputy Commr., Rai- 
chur, D/- 5-3-1975.) 


JS/KS/D883/75/GGM 


432 Knt, [Prs. 1-4] 


oe Act 31 of 1974) — Applicabi- 
ity. 

Section 91 (3) as introduced by Kar- 
nataka Act 31 of 1974 only provides that 
where any proceedings other than those 
referred in Section 91 (2) are pending be- 
fore any Munsiff they shall stand trans- 
ferred to the Tahsildar or the Tribunal 
as the case may be as required by clause 
(a) of Section 91 (3) and where having 
been disposed of by the Munsiff are 
pending in appeal or revision such appeal 
or revision shall abate without prejudice 
to the question invotved being agitated be- 
fore the Tahsildar or the Tribunal again 
as stated in clause (b) of Section 91 (3). 
1975 (1) Kant LJ 389, Distinguished. 

(Para 5) 

(B) Karnataka Land Reforms Act 
. (1961), Sections 116 (2) and 48-A — 
Scope. 

Distinction between the purposes of 
Section 116 (2) and Section 48-A are en- 
tirely different. Section 116 (2) is intend- 
ed for the execution of the orders passed 
by any authority under the Act and Sec- 
tion 48-A is intended for. determining 
whether the person is a tenant entitled to 
be registered as an occupant, (Para 10) 
Cases Referred: Chronological Paras 
(1975) 1 Kant LJ 369 = ILR (1975) a 

748 
(1974) SLP (Civil) No, 755 of 1974 (SC) 1 
(1973) C. R. P. No. 265 of 1973 (Kant) 1,7 


K. S. Desai, for Petitioner; Kadidal 
Manjappa, -for Respondents Nos, 1, 2 and 
3. 


ORDER:— The dispute involved ‘in 
this writ petition relates to a land bear- 
ing Sy. No, 51 (old) 63 (new) situated in 
Hosahalli village, Koppal Taluk. The 
said land originally belonged to one 
{Hanumanthappa son of Anateppa Muli- 
mani, The petitioner purchased it in the 
year 1965. Jt had been leased in favour 
of the first respondent and he was in 
possession of it, The petitioner claiming 
to be the purchaser of the land dispos- 
sessed the first respondent in 1967, The 
first respondent filed an application be- 
fore the Land Tribunal, Koppal in 1968 
stating that he had been dispossessed by 
the petitioner illegally and praying that 
the Tribunal might direct redelivery of 
the land to him, The said application 
was made under Section 41 of the Kar- 
nataka Land Reforms Act (hereinafter re- 
ferred to as the ‘Act’) as it stood then. 
The Land Tribunal rejected his applica- 
tion by its order dated 30-3-1972. The 

- appeal filed by the first respondent against 
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that order before the District Judge, Rai- 
chur, was dismissed on 20-9-1972, Against 
the order of the District Judge, the first 
respondent preferred a revision petition 
before this Court in C. R. P, No, 265.of 
1973 (Kant.), The said revision petition 
was allowed by this Court on 4th Janu- 
ary, 1974. By that order, the High Court 
declared that the lst respondent was a 
tenant of the land when he was forcibly 
dispossessed and directed the petitioner to 
put the first respondent in possession of 
it, Against that order, the petitioner filed 
a Special Leave Petition under Article 136 
of the Constitution before the Supreme 
Court in S, L. P, (Civil) No. 755 of 1974 
(SC), That petition was allowed to be 
withdrawn and dismissed by the Supreme 
Court on 18-12-1974, Thereafter, on 5-3- 
1975 the first respondent applied to the 
Deputy Commissioner, Raichur, to. execute 
the order passed by this Court and to put 
him in possession of the land in question. 
The Deputy Commissioner forwarded the 
application to the Tahsildar, Koppal, for 
necessary action. The Tahsildar register~ 
ed the said application and proceeded to 
take action, On 5-3-1975 the first respon- 
dent made an application directly to the 
Tahsildar under Section 116 (2) of the Act 
to execute the order passed by the. High 
Court and to put him in possession of the 
property. ; 

2. Section 116 (2) of the Act reads 
as follows: 

“An order of the Tribunal or other 
authority awarding possession or restor~ 
ing the possession or use of any land 
shall be executed in the same manner as 


an order passed by a Revenue Officer 
under the Mysore Land Revenue Act, 
1964.” 


3. In this writ petition the peti- 
tioner has questioned the order of the De- 
puty Commissioner forwarding the appli- 
cation to the Tahsildar and the action 
taken by the Tahsildar on the application 
made by the first respondent on 5-3-1975. 

4, In support of the writ petition, 


‘Sri K. S. Desai, learned counsel for the 


petitioner, contended that on the coming 
into force of the Karnataka Land Reforms 
(Amendment) Act I of 1974 the order 
passed by the High Court became inexe~ 
cutable, Reliance was placed by the 
learned counsel for the petitioner on sub- 
section (3) of Section 91 of the Act I of 
1974, It reads as follows: 

(3) All applicati<” --= or 
other than thos 
tion (2) whic. 
or dispos 
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bunal specified in the principal Act as 
amended by this Act— 

(a) pending before any Munsiff court 
immediately before the date of com- 
mencement of this Act shall with effect 
from that date stand transferred to the 
Tahsildar or the Tribunal, as the case may 
be and shall be disposed of by him or it 
as if they had been instituted or com- 
menced before him or it 


(b) having been disposed of by. the 
Munsiff Court, are pending in appeal or 
revision, such appeal or revision shall 
abate without prejudice to the question 
involved in the applications or proceed- 
ings giving rise to such appeal or revi- 
sion, being commenced afresh before the 
Tahsildar or the Tribunal as the case may 
be, as if the amendments made by this 
Act to the principal Act were in force at 
the time the right for making such appli- 
cation or commencing such proceedings 
accrued.” , 
The above sub-section (3) of Section 91 
was introduced by the Karnataka Land 
Reforms (Second Amendment and Miscel- 
laneous Provisions) Act, 1974, Karnataka 
Act No, 31 of 1974 in substitution of the 
Origina] sub-section (3) of Section 91 of 
the Karnataka Act No. I of 1974. 


5. Sub-section (3) of Section 91 
which was in force when the first respon- 
dent made his application before the Tah- 
sildar does not state that all orders and 
decrees which had been made prior to 
the coming into force the Act I of 1974 
would become void and unenforceable, It 
only provides that where any proceed- 
ings other than those referred in Section 
91 (2) are pending before any Munsiff 
they shall stand transferred to the Tah- 
sildar or the Tribunal as the case may be 
as required by clause (a) of Section 91 


(3) and where having been disposed of. 


by the Munsiff are pending in appeal or 
revision such appeal or revision shall 
abate without prejudice to the question 
involved being agitated before the Tah- 
sildar or the Tribunal again as stated in 
clause (b) of Section 91 (3). The appeal 
and revision referred to in clause (b) are 
those before the District Judge and the 
High Court as the case may be, 
instant case no appeal or revision was 
pending before the District Judge or High 
Court on 3-8-1974 on which date Act 31 
of 1974 is deemed to have come into 
force. 


6. The petitioner cannot derive 
any assistance from the decision of this 
` Court in Kadappa Parappa v, Bademiya 


~ 


In the: 


Venkanna v, Fakirappa’ (Venkataramieh J.) [Prs, 4-7] Knt, 133 


Hasanmiya, 1975 (1) Kant LJ 369 in sup- 
port of his contention that the orders al- 
ready passed by the High Court in revi- 
sion could not be enforced under Section 
116. (2) of the Act, That decision was 
rendered in a revision petition 
pending before the High Court. Accord- 
ing to that decision, the effect of Section 
91 (3) as substituted by Act 31 of 1974 is 
that all applications and proceedings other 
than those falling under sub-section (2) 
of Section 91 pending before any Mun- 
siff Court immediately before the date of 
commencement of the amendment Act 
stand transferred to the Tahsildar or the 
Tribunal as the case may be, and where 
matters have been disposed of by the 
Munsiff Court which are pending in ap- 
peal or revision such appeal or revision 
shall abate without prejudice to the ques- 
tion’ involved in the applications or pro- 
ceedings giving rise to such appeal or re- 
vision, being commenced afresh before the 
Tahsildar or the ‘Tribunal as the case 
may be, as if the amendments made by 
this Act to the Principal Act were in 
force at the time the right for making 
such applications or commencing such 
proceedings accrued, Since the revision 
petition had been disposed of by this 
Court on 4-1-1974, there was no pending 
proceeding before the High Court which 
could abate, Section 91 (3) does not -in 
any way invalidate the orders which had 
become final. It only deals with pro- 
ceedings pending before the Munsiff and 
the District Judge and in the High Court 
in revision but not under Articles 226 
and 227 of the Constitution. 


Me It was however contended that 
the special leave petition under Article 
136 of the Constitution was pending be- 
fore the Supreme Court on the relevant 
date and by reason of Section 91 (3) b) 


.it had to be held that the proceedings 


pending before the Supreme Court also 
abated, It is difficult to subscribe to the 
above view for the following reasons. 
First, what was pending before the Sup-. 
reme Court was not an appeal but only a 
petition for special leave to appeal under 
Article 136. Secondly the State Legisla- 
ture could not pass any law which would 
affect the jurisdiction of the Supreme 
Court under Article 136 of the Constitu- 


tion, It cannot make a law declaring that 


a matter pending before the Supreme 
Court under Article 136 should be treat- 
ed as having abated. It is beyond its 
legislative competence to do so since 
under Entry 65 of List II of the Seventh 
Schedule of the Constitution the State 
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Legislature can make a law affecting the 
jurisdiction and powers of all Courts ex- 
cept the Supreme Court, with respect to 
any of the matters in that List. The Sup- 
reme Court by its order dated 18-12-1974 
permitted the petitioner to withdraw the 
petition, If really the petition had abat- 
ed the question of permitting the peti- 
tioner. to withdraw the petition would not 
have arisen. Hence, there is no substance 
in the contention urged on behalf of the 
petitioner that by reason of pendency of 
a special leave petition before the Sup- 
Teme Court, the entire proceedings com- 
mencing with the proceedings instituted 
before the Tribunal and ending with the 
proceedings before the Supreme Court 
under Article 136 would become void and 
inoperative, It is therefore rejected, I 
hold that the order passed by this Court 
in C. R. P.. No. 265 of 1973 (Kant) on 4-1- 
1974 remains unaffected and is stll en- 
forceable under Section 116 (2). 

8. Sub-section (2) of Section 91 of 
Act 1 of 1974 to which also my attention 
was drawn by the Counsel for the peti- 
tioner is not applicable to this case as it 
only refers to applications for resumption 
. made by landlords. 

9. It was next contended by Sri 
K. S. Desai, that before taking action 
under Section 116 (2) of the Act, the Tah- 
sildar has to follow the prescribed proce- 
dure, I have no doubt that the Tahsildar 
before dispossessing the petitioner would 
follow the appropriate procedure, Hence 
no direction need be issued in this re- 
gard. 

10. It was lastly argued on behalf 
of the petitioner that the proceedings be- 
fore the Tahsildar under Section 116 (2) 
of the Act cannot be continued by the 
first respondent because he has made an 
application under Section 48-A of the Act 
before the Land Tribunal for treating him 
as the occupant of the land in question. 
There is very little substance in this con- 
tention also) The purposes of Section 116 
(2) and Section 48-A are entirely differ- 
ent, Section 116 (2) is intended for the 
execution of the orders passed by any au- 


thority under the Act and Section 48-A is. 


intended for determining whether the per- 
son is a tenant entitled to be registered 
as an occupant, 


11. 
tion fails and is dismissed with costs, Ad- 
vocate’s fee Rs. 100/-. 

Petition dismissed. 
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. In the result, this writ peti- . 


A. L R. 
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. Eric A, Suares, Petitioner v. State of 
Karnataka and another, Respondents, 
_ Writ Petn. No 2425 of 1975, D/- 10-68- 
1975. 
(A) Karnataka Rent Control (Amend- 
ment) Ordinance, (1975), Section 7 (ii) — 
Validity — Not invalid on ground that it 
takes away vested right of appeal — Arti- 
cle 14 of Constitution also not violated. 
(Constitution of India, Articles 14, 213) — 
(Civil P. C. (1908), Section 96.) 
The Ordinance has repealed Section’ 
48 of the Rent Control Act, 1961 and pro- 


‘vides that persons who but for the omis- 


sion of Section 48 could have filed an ap- 
peal before the District Judge could file 
a petition to the District Judge who 
should dispose of the same as if it was a 
revision petition under Section 50 (2) as 
amended by the Ordinance, It is clear 
from Section 7 (il) of the Ordinance that 
by necessary intendment the right of ap- 
peal which the petitioner had acquired on 
the date of the institution of the petition 
fn the court of the Munsif was taken away 
but the section is not invalid on that ac- 
count because it is permissible for the 
legislature to take away even a vested 
right of appeal by subsequent enactment. 
AIR 1957 SC 540, Rel. on, (Para 3) 


The fact that the Ordinance does not 
give reasons for enacting Section 7 (ii) 
does not also make the Section invalid 
because the legislature is not bound to 
give reasons in the enactments passed by 
it in support of the provisions enacted. 
The fact that the State Government had 
appointed a Commission to make recom- 
mendations in the matter of establishment 
of Courtg and re-distribution of jurisdic- 
tion of existing Courts did. not take away 
the authority of the Governor to pro- 
mulgate an Ordinance under Article 213 
of the Constitution, (Para 4) 


The contention that as between per- 
sons who had already filed the appeals 
before the District Judge and persons who 
had not filed the appeals, the Ordinance 
had made a ination and therefore 
Article 14 of the Constitution was vio- 
lated is not sound because it is open to 
the Legislature to make -a classification 
between pending proceedings and the pro- 
ceedings which had not been instituted. 
AIR 1975 SC 1234, Followed, (Para 5) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1234 = 1975 Tax LR 1540 5 
GS/HS/C396/75/JHS 
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AIR 1957 SC 540 = 1957 SCR 488 2 
1905 AC 369 = 74 LJPC 77 22 

E, Jayachandra Raj, for Petitioner. 

ORDER:— The petitioner in the 
above writ petition has questioned the 
validity of the provisions of Section 7 (ii) 
of the Karnataka Rent Contro] (Amend- 
ment) Ordinance, 1975 (hereinafter refer- 
red to as the Ordinance), The petitioner 
is a tenant of a premises situated in Civil 
Station Bangalore and respondent-2 is the 
landlord of the said premises, The 2nd 
respondent instituted proceedings for the 
eviction of the petitioner under the pro- 
visions of the Karnataka House Rent Con- 
trol Act, 1961, (hereinafter referred to as 
the Act) in H. R, C. No, 471/1972 on the 
file of the Principal Munsiff, Civil Station, 
Bangalore, The said petition was allow- 
ed by the learned Munsiff directing the 
petitioner to vacate the premises within 
four months by his order dated 9-4-1975. 
The petitioner had a right of appeal under 
Section 48 of the Act against the order of 
the learned Munsiff and the said right 
came to be vested in him when the peti- 
tion was filed in the Court of the Munsiff 
But, on 22nd May, 1975, the Governor of 
Karnataka promulgated ‘the Ordinance by 
which Section 48 was repealed and it 
was provided that any person who but 
for the omission of Section 48 of the Act 
could have filed an appeal to the District 
Judge was permitted to file a revision be- 
fore the District Judge within 30 days 
from the date of commencement of the 
Ordinance, The District Judge was di~ 
rected to dispose of the petition ag if it 
.Was a revision petition. under sub-section 
(2) of Section 50 of the Act as amended 
by the Ordinance, The petitioner had not 
filed an appeal against the order of the 
Munsiff on May 22, 1975, and the right to 
file an appeal was taken away by Sec- 
tion 7 (ii) of the Ordinance. 

2. Shri E. Jaya Chandra Raj, 
learned Counsel for the petitioner, has 
questioned the validity of Section 7 (ii) of 
the Ordinance on the ground that his 
right to file the appeal which became 
vested on the date on which the petition 
was instituted before the Court of the 
Munsiff could not be taken away retros- 
pectively. There is no substance in this 
contention, It is no doubt true that a right 
of appeal is a vested right and it becomes 
vested in a litigant on the date on which 
the proceedings are initiated in the Court 
of first instance, But that right can be 
taken away by the Legislature by a sub- 
sequent law. Following the decision of 
the Privy Council in Colonial Sugar Re- 
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fining Co, Ltd. v. Irving, (1905 AC 369) 
the Supreme Court observed in Garika- 
pati v. Subbiah Choudhry, (AIR 1957 SC 
540) as follows:— 

(23) From the decisions cited above 
the following principles clearly ernerge: 

(i) That the legal pursuit of a reme- 
dy, suit, appeal and second appeal are 
really but steps in a series of proceed- 
ings all connected by intrinsic unity and 
are to be regarded as one legal proceed- 
ing. 

(ii) The right of appeal is not a mere 
matter of procedure but is a substantive 
right. 

(iii) The institution of the suit car- 
ries with it the implication that all rights 
of appeal then in force are preserved to 
the parties thereto till the rest of the 
career of the suit, 

(iv) The right of appeal is a vested 
right and such a right to enter the Su- 
perior Court accrues to the litigant and 
exists as on and from the date the list 
commences and although it may be actu- 
ally exercised when the adverse judg- 
ment is pronounced such right is to be 
governed by the law prevailing at the 
date of the institution of the suit or pro- 
ceeding and not by the law that prevails 
at the date of its decision or at the date 
of the filing of the appeal, 

(v) This vested right of appeal can 
be taken away only by a subsequent 
enactment, if it so provides expressly or 
by necessary intendment and not other- 
wise,’ 


3. The last sub-paragraph of the 
portion of the Supreme Court’s decision 
extracted above clearly establishes that 
it is permissible for the Legislature to 
take away the right of appeal by a sub- 
sequent enactment by expressly providing 
for it or by necessary intendment. As al- 
ready mentioned by the Ordinance, Sec- 
tion 48 was repealed. With regard to 
persons who but for the omission of Sec- 
tion 48 could have filed an appeal before 
the District Judge, the Ordinance provid- 
ed that it was open to them to file a peti- 
tion to the District Judge within 30 days 
from the date of commencement of the 
Ordinance and that the District Judge 
should dispose of the said petition as if it 
was a revision petition under sub-section 
(2) of Section 50 of the Act as amended 
by the Ordinance. It is clear from Sec- 
tion 7 (ii) of the Ordinance that by ne- 
cessary intendment the right of appeal 
which the petitioner had acquired on 
the date of the institution of the -petition 
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in the Court of the Munsiff had been 
taken away. 
4, It was next contended that the 












Government had appointed a Commission 
- ito make recommendations in the matter 
of establishment of Courts and re-distri- 
bution of jurisdiction of existing Courts 
did. not take away the authority of. the 
Governor to promulgate an Ordinance in 
exercise of his undoubted power under 
Article 213 of the Constitution. 

5. Although the petitioner had not 
raised specifically the plea that Article 


argument, Shri.Jayachandra Raj, sub- 
mitted that as between persons who had 
already filed the appeals before the Dist- 
rict Judge and persons who had not filed 
the appeals, the Ordinance-had made a 
iscriminati that persons in the 


1234), There is no substance in this con- 
tention also. RO 

G. No other contention is urged. 
This petition, therefore, fails and it is 
dismissed. 
` Petition dismissed. 
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K. JAGANNATHA SHETTY, J. 
_Mangalabai and others, Appellants v. 
Sayyad Fakir and others, Respondents, 

Misc, Second Appeal No, 15 of 1974, 
D/- 3-6-1975.* : 

(A) Civil P. C. (1908), Section 100 — 
“Decree passed in appeal” — Mere dis- 
missing appeal on technical ground can- 
not be construed as decree passed in ap- 
peal, 

In this instant case, the lower ap- 
pellate Court, did not consider the 
merits of the questions involved in the 
E Dt 


*(Against order of Civil J., Karwar in 
Civil Appeal No. 571 of 1965, D/- 31-7- 
1973). 


GS/HS/C:719/75/MBR 
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14 had been violated, in the course of the - 


A.l R. 
appeal. It said that the appeal against . 
the deceased respondents stood abated 


and consequently, the entire appeal abat- 
ed, since in the event of the appeal be- 
ing allowed as against the remaining re- 
spondents there would be two contradic- 
tory decrees in the same litigation with 


respect to the same subject-mat- 
ter, It was only with this tech- 
nizal ground that- the appellants 


were prevented from prosecuting the ap- 
peal, In such case, the decision made 
thereon cannot be said to be “decision on 
appeal” or “decree made in appeal”, AIR 
1975 SC 1272, Followed, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1272 = (1975) 1 SCWR 657 
5 Ee : A ra t 7 
B. V. Krishnaswamy Rao, for Appel- 
lants; V, Tarakaram (for.No, 1) and T. S. 
Ramachandra (for Nos, 2, 4, 5 and 7), for 
Respondents. ` 


JUDGMENT:— This -appeal prefer- 
red under . Order 43, Rule 1 (k) of the 
Code of Civil Procedure arises out of an 
order. made by the Civil Judge, Karwar 
on Interlocutory Applications Nos, I to IV 
in Civil Appeal No, 571 of 1965 holding 
that the appeal has abated consequent | 
on the failure of the appellants to bring 
on record the legal representatives of one 
of the respondents therein. 


2, The facts leading up to the ap- 
peal are these: 


Sayyad Hanif Shah and his wife 


‘Imambu executed two mortgage deeds in 


respect of certain property on 28th Feb- 
ruary, 1882 and 25th January, 1883, They 
died before redeeming the mortgages. The 
dispute arose among the persons claim- 
ing to be the legal heirs of the mort- 
gagors as to who should redeem the 
mortgages, A suit for declaration was in- 
stituted in the Munsiff’s Court, MHaliyal 
stating that the plaintiffs together with 
defendants 5 to 7 are the heirs entitled 
to redeem the mortgages. The appel- 
lants before me resisted the said suit con- 
tending, inter alia, that the plaintiffs are 
not the heirs of the mortgagors, The 
trial court decreed the suit declaring that 
the plaintiffs alone are the heirs entitled 
to redeem the mortgages, Aggrieved by 
the decree, defendants 1 to 4 preferred an 
appeal in the Court of the Civil Judge, 
North Kanara, During the pendency of 
the appeal, respondents 3 and 6 therein 
(that is plaintiff-3 and defendant-5) died. 
The applications to bring their legal re- 
presentatives were filed by the appellants 
therein after one year from the date of 
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death of the said respondents. The ap- 
pellate court refused to condone the de- 
lay on the ground. that the cause shown 
by the appellants was not sufficient, The 
result was disastrous, The Court dis- 
missed the applications and held that the 
appeal against the deceased respondents 
abated. It further held that if the ap- 
peal against the remaining respondents 
was allowed, it would lead to inconsistent 
and contradictory judgments in respect of 
the same subject-matter in the suit and 
so the entire appeal has abated. 

3. Some of the defendants chal- 
lenging the correctness of the appellate 
order, have preferred the Miscellaneous 
Second Appeal to this Court, 


4 This Court while registering 
the appeal, has kept open the question of 
its maintainability to be decided at the 
time of final hearing. So, it is now ne- 
cessary for me to decide that question be- 
fore proceeding to consider the merits of 
the’ appeal. 

5. .For the respondents, it was 
urged that the Miscellaneous appeal is 
not maintainable, According to them, a 
Regular Second Appeal ought to have 
been preferred under Section 100 of the 
Codé of Civil Procedure as the lower ap- 
pellate Court has dismissed the entire ap- 
peal on the ground that it has abated, 

6. The question raised turns on 
the scope of Sec, 100 of the Code of Civil 
Procedure which so far as it is relevant 
provides: 


"100. (1) Save where otherwise ex- 
-pressly provided in the body of the Code 
or by any other. law for the time being 
in force, an appeal shall lie to the High 
Court -from every decree passed in appeal 
by any Court, on any of the following 
grounds, namely:— 

It is seen from the above provisions 
that a Regular Second Appeal lies from 
every decree passed in appeal by any 
Court. The question is whether the ap- 
pellate Court dismissing the appeal on 
the ground that it has abated, or to put 
it properly that the appeal stands abated, 
amounts to a “decree passed in the ap- 
peal” as provided by Section 100 of the 
Code of Civil Procedure, If it was a dec- 
ree made ‘in the appeal’, the objection 
raised is tenable and the appellants ought 
to have preferred a Second Appeal; if it 
was not, the Miscellaneous Appeal should 
be held to be maintainable. 

7. It seems to me that there is 
considerable difficulty in accepting the 
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preliminary objection. The meaning of 
the expression ‘“passed in appeal” was 
the subject-matter of several decisions of 
different High Courts. The line of au- 
thorities is to the effect that the appeal 
should be dealt with judicially and there- 
after a judgment should be delivered. 
Mere dismissing the appeal for want of 
prosecution or on any other technical 
ground cannot be construed as an order 
or “decree passed in appeal”, or “decision 
on appeal”, ‘This line of reasoning has 
been approved by the recent decision of 
the Supreme Court in Smt. S. Kalawati 
v. Durga Prasad (Civil Appeal No, 1641 
of 1969 disposed of on Second May, 1975 
reported in AIR 1975 SC 1272) wherein 
Alagiriswami, J., speaking for the Court 
observed: 

“The principle- behind the majority 
of the decisions is thus to the effect that 
where an appeal is dismissed on the pre- 
liminary ground that it was not compe- 
tent or. for non-prosecution or for any 
other reason the appeal is not entertain- 
ed, the decision cannot be said to be a 
“decision on appeal” nor of affirmance. - 
It is only where the appeal is heard and 
the judgment delivered ` thereafter the 
judgment. can be said to be a judgment 
of affirmance.” 


In my view, the above principles are 
clearly applicable to the facts of the pre- 
sent case. The lower appellate court did 
not consider the merits of the questions 
involved in the appeal. It said that the 
appeal against the deceased respondents 
stood abated and consequently, the entire 
appeal abated since in the event of the 
appeal being allowed as against the re- 
maining respondents there would be two 
contradictory decrees in the same litiga- 
tion with respect to the same subject 
matter. It was only with this technical 
ground that the appellants were pre- 
vented from prosecuting the appea!' 
or the -appeal was not entertained. 
In such case, the decision made thereon 
cannot be said to be “decision on appeal” 
or “decree made in appeal” as it is clear 
from the decision of the Supreme Court 
in Kalawati’s case, I therefore hold that 
the Miscellaneous Appeal is maintainable. 

8. I shall now turn to the main 
contention urged for the appellants. It 
was urged that the lower appellate Court 
was in error in holding that the decree 
under appeal therein was a joint decree 
and in the event of the appeal being 
allowed as against the surviving: respon- 
dents, it would lead to contradictory de- 
crees in the same litigation. It is true 
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that the decree against the deceased res- 
pondents has become final due to the 
omission on the part of the appellants to 
implead the legal representatives of the 
deceased within the time allowed by law 
or not showing sufficient cause for the 
delay to bring them on record. The 
decision of the appellate court stating 
that the entire appeal has abated would 
be justified if the decree of the trial 
court was one and indivisible as against 
all the contesting defendants, - 


9. But the position appears to be 
otherwise in the present case. It seems 
to me that having regard to the relief 
claimed in the suit, and the decree pass- 
ed thereon,- it would be difficult to hold 
that the declaratory decree made by the 
trial Court was a joint decree. The 
plaintiffs filed a suit for a declaratory 
decree that they along with defendants 5 
to 7 are the legal heirs of the original 
mortgagors entitled to redeem the mort- 
gages. The contesting defendants resist- 
ed the suit pointing out that neither the 
plaintiffs nor defendants 5 to 7 are the 
legal heirs gf the deceased mortgagors. 
The trial court, however, made a decree 
declaring that the plaintiffs alone ere 
legal heirs of the original mortgagors. 
The declaration made was in essence re~ 
lated to the status of the plaintiffs re- 
garding their relations with the original 
mortgagors, Let us take it that the dec- 
laration made by the trial court in favour 
of one of the plaintiffs became final and 
binding on the defendants, since hig legal 
representatives were not brought on re- 
cord, What follows therefrom was that 
there was no appeal as against that dec- 
ree-holder. But the appellants before the 
lower appellate court could still contend 
that the remaining decree-holders are not 
related to the original mortgagors and 
therefore not their legal representatives. 
The parties to the suit being Mohamme- 
dans, succeed to the estate of the deceas- 
ed as tenants-in-common, Therefore, the 
appeal could be pressed against the re- 
maining respondents, If ultimately the 
said appeal is allowed, it would be dec- 
lared that the remaining respondents are 
not legal heirs of the original mortgagors. 
This, in my opinion, would not lead to 
two inconsistent decrees in respect of the 
same subject-matter of the litigation. The 
appellate court, therefore, was in error 
in holding that the entire appeal has 
_ abated consequent on the failure of the 

appellants in not bringing the legal re- 
presentatives of the ‘deceased respon- 
dents 3 and 6 on record, 
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10. The next question relates to 
the correctness of the finding given by 
the appellate court on the cause shown 
by the appellants in explaining the delay 
to bring the legal representatives of the 
deceased respondents. The affidavit in 
support of the application filed therein 
stated that the deponent had no know- 


_ledge about the death of the respondents. 


One of the appellants has been examined 
in support of those averments. He has 
admitted that the application was filed 
after about one year of the information 
from their lawyer about the death of res- 
pondent-3. That statement has not been 
explained in his re-examination, The said 
statement itself ig sufficient to negative 
the claim of the appellants that they 
were not aware of the death of respon- 
dent-3. Having regard to these circum~ 
stances, I am entirely in agreement with 
the conclusion reached by the appellate 
court that the appellants were careless 
in not filing the application in time, 

11. In the result, the appeal is al~ 
lowed. The order under appeal is’ set 
aside with a direction to the appellate 
court to restore the appeal on file and 
dispose of the same as against the remain- 
ing respondents, in accordance with law. 


12. In the circumstances, I make 
no order as to costs, 
Appeal allowed, 





AIR 1976 KARNATAKA 138 


E. S. VENKATARAMIAGH, J. 

J, Jaichand etc., Petitioners v, The 
Town Municipality, Robertsonpet, K. G, 
F. and others, Respondents, ; 

Writ Petns. Nos, 3919 and 3920 of 
1974, D/- 11-9-1975. 

(A) Karnataka Municipalities (Guid- 
ance of Officers, Grant of Copies and 
Miscellaneous Provisions) Rules (1966), 
R. 39 — Rule 39 is mandatory — Proce- 
dure in respect of lease — Notice of pro- 
posal to grant lease by due publication 
not given — Lease is illegal, 

Due publication of the proposal to 
grant lease of municipal property is re- 
quired to realise the highest income and 
to prevent those in charge of the munici~ 
pal council from leasing out to persons 
in whom they are interested. AIR 1962 
Mys 92, Referred, (Para 5) 

Rule 39 intended to protect public 
revenue is mandatory. Matters as to 


JS/LS/D880/75/JRM 
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public revenue should be done in accor- 
dance with law and ad hoc procedure 
cannot be countenanced, AIR 1954 SC 
592, Followed, (Para 6) 
_ -Even if there is no proof of loss by 
non-adoption of the procedure under the 
Rules, the court has to interfere with a 
transaction contrary to the Rule. Thus a 
lease granted without due publication of 
notice thereof as required by the law is 
illegal, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1962 Mys 92 = 1962 Mys LJ (Supp) 
162 5 
AIR 1954 SC 592 = (1955) 1 SCR 305 7 
T. Narendra Kumar for B. G. Sri- 
dharan, for Petitioners in both the Petns.; 
K. T. Bhatta, for Respondent No. 1 in 
both the Petns. 
ORDER:— The petitioners are resid- 
ing in the area over which Robertsonpet 


Town Municipal Council (hereinafter re-. 


ferred to as the “Council’) has jurisdic- 
tion, There are two shop premises be- 
longing to the Council situate in a busy 
part of the said municipal area, That on 
23-7-1971 the Deputy Commissioner, Ko- 
lar, in exercise of his power under Sec- 
tion 306 of the Karnataka Municipalities 
Act, 1964 (hereinafter referred to as the 
‘Act’), suspended the order of the Presi- 
dent of the Council to dispose of the 
lease-hold rights in respect of two shops 
under a private treaty as he was of the 
opinion that it could be done only after 
due publication of the intention of the 
Council to do so. Contrary to the said 
decision of the Deputy Commissioner, the 
President allotted the two premises on 
17-6-1972 in favour of respondents 2 and 
3 on lease at Rs. 75/- each per month. 
The Council did not advertise that the 
lease-hold rights of the premises in ques- 
tion would be disposed of as required by 
law before doing so. 

It however, ratified the action of the 
President on 31-1-1973, The petitioners 
who were interested in securing the lease- 
hold rights have filed these petitions ques- 
tioning the validity of the grant in favour 
of respondents 2 and 3. They have con- 
tended that the premises in question 
would have fetched much more than 
Rs, 75/- per month if the leasehold rights 
had been disposed of.after giving due 
publicity and that respondents 2 and 3 
have been allowed to have an unlawful 
advantage over other persons by the 
secret arrangement entered into between 
them and the Council 

2. It should be mentioned at this 
stage that the petitioners instituted a suit 
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in O, S. No. 94 of 1973 on the file of the 
Munsiff, K. G, F, questioning the validity 
of the grant of leases made in favour of 
Tespondents 2 and 3 and they obtained 
an order of temporary injunction. The 
said temporary injunction was vacated 
by this Court in C, R. P, No. 93 of 1974. 
Immediately thereafter the petitioners 
filed the above writ petitions, 

3. The Council-respondent-1 has 
filed statement of objections. In para 4 
of the statement of objections it is stated 
as follows:— 


“The people of the town were aware 
of the fact that the two premises are go- 
ing to be leased out, On account of the 
fact that the public was aware of the fact 
that the premises in question were going 
to be leased out, applications had been 
received from many persons, In regard 
to the applications of the petitioner in 
W. P. No, 3919/1974, he did not make any 
definite offer as to the quantum of rent. 
Hence his application could not at all be 
considered, Petitioner in W, P, No, 3920/ 
1974 had not applied at all) The ‘leases 
have been granted to respondents 2 and 3 
as their offers were the highest. It is 
very relevant to note that petitioners have 
not stated that they were ready and -will- 
ing to take the leases at Rs, 75/- p. m. or 
that the lease amounts would have been 
higher if the same were by publie auc- 
tion, It is submitted that there has been 
absolutely no prejudice or injury in any 
manner to the Municipality.” 

It is also contended that the petitions 
filed on 21-8-1971 suffer from laches, 

4, Rule 39 of the Karnataka Mu- 
nicipalities (Guidance of Officers, Grant 
of Copies and Misc, Provisions) Rules, 
1866, reads as follows:— 

"39. Procedure in respect of lease, 
sale or auction. ; 

Save as otherwise provided in the 
Act or Rules, when the municipal council 
Proposes to lease, sell or auction any 
moveable or immovable property, it shall 
pive notice of such lease, sale or auction 

y:— 

(i) affixing copies thereof on the 
notice board of the offices of the munici- 
pal council; 

Gi) exhibiting copies thereof in all 
municipal reading rooms and places con- 
sidered by the municipa] council to be 
conspicuous within the municipality; 

(iii) publication in a daily newspaper 
having wide circulation within the muni- 
cipality; 

(iv) by beat of drum or circulation of 
notice in the locality.” 
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l It is not disputed that the above pro- 
cedure of giving due publicity to the dis- 
posal of the leasehold rights was not 
adopted before the leases were granted 
in favour of respondents 2 and 3. The 
lease was originally granted in favour of 
respondents 2 and 3 for a period of eleven 
months as per orders of the President of 
the Council dated 17-6-1972 (vide Exhi- 
bits D and E). Even though the period of 
eleven months had elapsed, no action has 
been taken by the: Council to terminate 
the leases and to dispose of the lease-hold 
rights in accordance with law. 


5. The object of giving due pub- 
licity to the proposal to dispose of a lease- 
hold rights in respect of a property be- 
longing to a local authority before it is 
so disposed of ig quite obvious, Such 
publication is necessary, first, in order to 
realise the highest possible income and, 
secondly, to prevent persons incharge of 
the Municipal Council from disposing of 
the lease-hold rights in favour of per- 
sons in whom they are interested, The 
necessity for having a rule of that nature 
has been explained by this Court in Guru- 
murthappa v. The Corporation of the City 
of Bangalore, 1962 Mys LJ (Supp) 162 = 
(AIR 1962 Mys 92) while dealing with a 
case arising under the City of Bangalore 
Municipal Corporation Act, The relevant 
part of the decision reads as follows:— 


“The cumulative effect of these pro- 
visions is to make the Commissioner alone 
responsible for all transactions entered 
into on behalf of the Corporation, The 
other bodies mentioned in the Act only 
act as checks on him; they can merely 
limit his power and not take it. away. 
These provisions are founded on sound 
political philosophy. Graft. and patro- 
nage are the greatest enemies of demo- 
cratic fotms of Government. The con- 
flicts between idealism and opportunism 
are eternal, There is need to keep away 
the politician from economic pastures lest 
both politics and economics should get 
tainted.” 


Proceeding further their Lordships have 
observed as follows:— 


“Democracy as is often said is a way 
of life and not merely a form of Govern- 
ment, There is little danger from those 
who openly attack our democratic institu- 
tions, But the real.danger comes from 
those who undermine the foundation of 
our democratic society by the covert 
attacks and sinister methods. The danger 
is all the greater if the guardians of our 
political institutions are not true to their 
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professions, These are not mere political 
theories but rea] dangers that lurk in the 
corners, Eternal vigilance is the price 
that we have to pay for assuring to our- 
selves the benefits of our political insti- 
tutions. This Court as one of the guar- 
dians of the Constitution shall always 
keep up its vigil against those dangers,” 


It is unfortunate that in this case not- 
withstanding the fact that the Deputy 
Commissioner, Kolar had suspended an 
earlier decision of the President to dis- 


-pose of leasehold rights contrary to Rule 


39, the Council has tried to circumvent 
the law by disposing of the lease-hold 
rights in favour of respondents 2 and 3 
without complying with Rule 39 and in- 
persisting before this court that what had 
been done by the Council earlier was in 
accordance with . law. 


6. Disobedience of Rule 39 cannot 
be overlooked, It is a mandatory rule, It 
is intended to protect public revenue. 
Matters relating to public revenue can- 
not be dealt with arbitrarily and in the 
secrecy of an office, Whatever is done in 
that regard should be done in accordance 
with law which, in the instant case, re- 
quires due publicity to be given to the 
intention to dispose of lease-hold rights 
in the prescribed manner, Adoption of an| 
ad hoe procedure cannot be countenanced. 


7. The above view is in conformity 
with the view of the Supreme Court in 
Guruswamy v. State of Mysore, (AIR 1954 
SC 592) in which the question of dispo- 
sal of excise privileges under the Mysore 
Excise Act, 1901 and the Rules made 
thereunder arose for consideration. In 


that case, the Supreme Court observed as 


follows:— 


“The procedure -of tender was not 
open here because there was no notifica- 
tion and the furtive method adopted of 
settling a matter of this moment behind 
the backs of those interested and ani- 
xious to compete is unjustified. Apart 
from all else, that in itself would in this 
case have resulted in a loss to the. State 
because as we have said, the mere fact 
that the appellant has pursued this writ 
with such vigour shows that he would 
have bid higher, But deeper considera- 
tions are also at stake, namely the elimi- 
nation of favouritism and nepotism and 
corruption: not that we suggest that that 
occurred here, but to permit what has oc- 
curred in this case would leave the door 
wide open to the very evils which the le- 
gislature in its wisdom has endeavoured 
to avoid, All that is part and parcel of 
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can be ignored.” whether the 










8. It is thus clear that even if 
there is no proof of loss, it is the duty of 
the court to interfere with a transaction 
entered into contrary to Rule 39 because 
the question involved is one of general 

portance and of high public policy, 
Since it is not disputed that Rule 39 was 
not followed in the instant case before 

posing of the }ease-hold rights in ques- 
tion, the impugned orders granting them 
in favour of respondents 2 and 3 have to 
be set aside. 


9. There is no substance in the 


contention that there was delay in filing. 


the petitions. As mentioned earlier, the 
petitioners had obtained an order of tem- 
porary injunction in the suit filed 


them and that was vacated only in 1974 l 


in C, R. P, 93 of 1974, These petitions 
were filed immediately thereafter, More- 
over, the continuance of the leases in 
question causes loss to the Council every 
day. By filing these petitions, the peti- 
tioners have discharged a . public duty. 
This is not a case in which the delay can 
be a ground to dismiss the petitions. 


10. In the result, these 
are allowed. The leases granted in 
favour of respondents 2 and 3 are set 
aside. The Council is directed to dispose 
of the lease-hold rights in question in 
accordence with law. Respondents 2 and 
3 are directed to put the Council in 
Possession of the premises within ten 
days from today, 

11. A copy of this order shall be 
sent to respondent-1 as well as to the 
Deputy Commissioner, Kolar within a 
week, ' 

Petitions allowed. 
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V. A. Nadkarni and another, Peti- 
tioners v, The State of Karnataka and an- 
other, Respondents. 

Writ Petn, No, 3028 of 1975, D/- 10-7- 
1975. 

(A) Karnataka Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
Section 145 — Constitution of Market 
Area — Discretion of State Government 


— Interference in writ jurisdiction, (Con- . 


stitution of India, Article 226). 
IS/JS/D410/75/MVJ ` 





petitions 
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It is not for the High Court to decide 
market area would be an 
economically viable market area or not. 
The legislature has entrusted the duty of 
establishing a market area to the State 
Government which is a high authority. 
The State Government is ordinarily ex- 
pected: to discharge its duties in accord- 
ance with law and in the interest of pub- 
lic. The Court cannot also lose sight of. 
the fact that sometimes it may be neces- 
sary to establish market areas in some 
places to encourage the economic growth 
in those places, even though, the market 
area may not be self-supporting one at 
the commencement. Similarly, whether 
the action is wise step or not is again not 
for adjudication in a petition under Arti- 
cle 226 of the Constitution, (Para 5) 

(B) Karnataka Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
Section 112 (2) — Consultation with State 
Agricultural Marketing Board — Consti- 
tution of market area — Chief Marketing 
Officer seeking opinion of Board and not 
Government — Consultation held effective 
as there was substantial compliance with 
requirement of law, (Para 9) 

(C) Karnataka Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
Section 112 (2) — Constitution of Market 
area — Opinion of Board — Opinion re- 
corded before representation and objec- 
tions to draft notification were received — 
Not invalid. 

The Act does not state that the Board 
should be supplied with the representa- 
tions and objections received to the draft 
notification, The State Government has 
to take its decision on the basis of the 
objections and representations and the 
opinion expressed by the Board, It does 
not state that the objections and repre- 
sentations should be sent to the Board 
before it tenders its advice, Therefore, it 
cannot be said that the opinion of the 
Board was invalid because it was record- 
ed by the Board even before the repre- 
sentations and objections were received 
by the State Government to the draft 
Notification. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1232 = (1974) 3 SCR 624 12 
AIR 1970 SC 370 = (1970) 2 SCR 666 12 
AIR aes SC 912 = 1958 SCR 533, 11, 12 

S. Ramachandra, for Petitioners; 
M, E EE Govt, Pleader, for Res- 
pondents. 

ORDER:— This Writ Petition is fil- 
ed by two petitioners, The first peti- 
tioner was formerly the President of the 
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Taluk Development Board, Bhatkal, The 
second petitioner was the Chairman of 
the Kumta Agricultural Produce Market 
Committee, In this writ petition, they 
have questioned the validity of the noti- 
fication dated 18-6-1975. issued by the 
State Government under Section 145 (1) 
of the Karnataka Agricultural Produce 
Marketing (Regulation) Act, 1966 (herein- 
after referred to as the Act), dividing 
Kumta Market Area into two Market 
Areas and of the two notifications dated 
18-8-1975 issued under Section 145 (2) (a) 
of the Act constituting market commit- 
tees for the two new Market Areas. 

2. There was a Market Area esta- 
blished under the Bombay Agricultural 
Produce Markets Act, 1939, comprising 
of Kumta, Ankola and Honnavar Taluks 
and Bhatkal Petha of the District of 
North Kanara. The 2nd petitioner was 
the Chairman of the said Market Com- 
mittee. Being desirous of dividing the 
said market area into two separate Mar- 
ket Areas, the Government initiated ac- 
tion under the provisions of the Act by 
publishing a draft notification stating that 
two Market Areas namely, Kumta Mar- 
ket area consisting of Kumta and Ankola 
Taluks and Honnavar Market Area con- 
stituting of Honnavar and Bhatkal Taluks 
would be established in the place of the 
Kumta Market Area which had jurisdic- 
tion over all the four taluks, It invited 
representations and objections with regard 
to the above proposal, Some persons in- 
cluding the petitioners, filed objections to 
the proposal of the State Government. 
After taking into consideration the repre- 
sentations and objections and the opinion 
of the State Agricultural Marketing Board 
as required under Section 112 of the Act, 
the State Government decided to esta- 
blish two market areas as gtated above in 
the place of the former Kumta Market 
Area, The first’ notification which is 
questioned in this writ petition is the no- 
tification under which two market areas 
are established. The second and third 
notifications which are impugned in this 
case are those under which the State 
Government nominated members to the 
Market Committees of the two new Mar- 
ket areas. : 

3. Sri T. S. Ramachandra, learned 
Counsel for the petitioners, urged three 
contentions in support of the writ peti- 
tion: 


(1) the action of the State Govern- 
ment in issuing three notifications is 
liable to be set at naught on the ground 

of mala fides; 
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(2) as the State Government has vio- 
lated Section 112 of the Act, the notifica- 
tions are liable to be declared as void; 
and 

(3) the appointment of Sri M. A, 
Wahab as Chairman of the Kumta Mar- 
ket Committee is illegal, 

4. The third contention raised by 
Sri T. S. Ramachandra, can be conveni- 
ently disposed of first, Sri M. A. Wahab 
has not been impleaded es a party to this 
petition, Hence the question whether he 
is qualified to be a Chairman or not, 
cannot be gone into in his absence. The 
third contention is therefore rejected. 


5. I shall now advert to the first 
contention urged by Sri T, S, Rama- 
chandra, namely, the action of the State 
Government suffers from mala fides. In 
support of the above contention, the 
learned Counsel] urged three grounds: 

(i) the market ‘area consisting of 
Bhatkal and Honnavar Taluks would not 
be an economically viable one; 

(ii) the action of the State Govern- 
ment in splitting one market area into 
two market areas was an unwise step as 
there was no need to do so; and 


(iii) as the 2nd petitioner who is a 

member of Congress Organisation party, 
has to vacate his office as Chairman of 
the Kumta Market Committee which had 
originally jurisdiction over the four 
talukas, the action taken by the State 
Government consisting of Ministers be- 
longing to Congress (R) party, has to be 
declared as void, 
I do not think there is any substance in 
any of these three grounds, It is not for 
this Court to decide whether the market 
area would be an economically viable 
market area or not, The legislature has 
entrusted the duty of establishing a mar- 
ket area to the State Government which 
is a high authority. The State Govern- 
ment is ordinarily expected to discharge 
its duties in accordance with law and in 
the interest of public, The Court cannot 
also lose sight of the fact that sometimes 
it may be necessary to establish market 
areas in some places to encourage the 
economic growth in those places, even 
though the market area may not be a 
self-supporting one at the commence- 
ment. Similarly, whether the action is 
wise step or not is again not for adjudi- 
cation in a petition under Article 226 of 
the Constitution. 


6. It may be that as a consequence 
of setting up of two Market Committees In 
the place of one, a Chairman whọ be- 
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Ionged to an opposition group lost his 
post. That by itself is not sufficient to 
hold that the action of the State Gov- 
ernment is the result of mala fides on its 
part. A person who wishes to attack the 
action of any authority on the ground of 
mala fides, must establish it by alleging 
all necessary particulars and by adduc- 
ing proof in support of those allegations. 
The Court should take into consideration 
all the surrounding circumstances in 
order to decide the question whether the 
action of an administrative authority is 
mala fide or not, I am of the view that 
the grounds urged in support of the first 
contention are not adequate to draw an 
inference that the action of the Govern- 
ment is mala fide, They do not even re- 
quire to be controverted, 


T. The next contention is that 
there has been infringement of Section 
112 (2) of the Act. Section 112 (2) re- 
quires that any action taken under Sec- 
tions 4, 5, 6 and 127 of the Act should be 
taken in consultation with the State Ag- 
ricultural Marketing Board.. When the 
above petition came up for preliminary 
hearing on the last day, the learned 
Government Pleader who was present in 
Court, was asked by the Court to pro- 
duce materials relating to the consulta- 
tion with the Board. Accordingly he has 
produced the file of the State Govern- 
ment, It is seen therefrom that the 
State Agricultura] Marketing Board has 
passed a resolution on 31-5-1974 stating 
that the Board has agreed for the esta- 
blishment of an independent Market Com- 
mittee at Honnavar after bifurcating the 
market area of the Agricultural Produce 
Market Committee, Kumta, into two 
market areas, In | the said file, 
there is also a letter of the 
Chief Marketing Officer, dated 26th June, 
1974, stating that the Board had passed 
the resolution on 31-5-1974 and a copy of 
the resolution is enclosed with it, On 
looking into the letter of the Chief Mar- 
keting Officer and the copy of. the reso- 
lution of the Board, Sri T, S, Ramachan- 
dra, learned counsel, contended that al- 
though there was consultation with the 
Board, there was no effective consulta- 
tion. He argued that all the material ne- 
cessary for giving its advice had not been 
furnished to the Board. There is no basis 
for this allegation. The Board consists of 
persons who are quite knowledgeable and 
who know the consequences of establish- 
ing a market area in a given place. It 
cannot be said that there was no effec- 
tive consultation. 


V. A. Nadkarni v, State (Venkataramiah J.) 


-by the Board, 
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8. The next submission made by 
him in this regard was that the Govern- 
ment had not consulted the Board but the 
Chief Marketing Officer had consulted the 
Board. I do not think that the opinion 
tendered by the Board can be ignored 
merely on the ground that the person who 
had sought the opinion, was not the Gov- 
ernment but the Chief Marketing Officer. 
The Chief Marketing Officer is a func- 
tionary under the Act who is intimately 
‘connected with the administration of 
market areas and sub-section (2) of Sec- 
tion 112 of the Act does not say that the 
State Government alone should consult 
the Board with regard to the matters re- 
ferred to therein, 


9. I do not think there is any in- 
fringement of Section 112 (2) in this case. 
Even granting for purposes of argument 
that the law required the State Govern- 
ment to consult the Board, but the Board 
had given its advice pursuant to the let- 
ter of the Chief Marketing Officer, still 
it cannot be said that there is no effec- 
tive consultation, because, there has been 
substantial compliance with the require- 
ment of law. What is material in the cir- 
cumstances of this case is whether the 
opinion of the Board was available to the 
State Government before taking a deci- 
sion under Section 3 and not whether the 
consulting authority was different from 
the one who should have consulted the 
Board. 

10. The other limb of the argu- 
ment of Sri T, S, Ramachandra in sup- 
port of his second contention is that the 
opinion of the Board had been recorded 
by it even before the representations and 
objections were received by the State 
Government to the draft notification and 
that therefore the opinion of the Board 
was no opinion at all The Act does not 
state that the Board should be supplied 
with the representations and objections 
received to the draft Notification, The 
State Government has to take its deci- 
sion on the basis of the objections and 
representations and the opinion expressed 
It does not state that the 
objections and representations should be 
sent to the Board before it tenders its ad- 
vice, Hence I do not find any substance 
in this part. of the case of the petitioners. 


11. Ther is one other ground on 
which the second, contention of the learn- 
ed Counsel has to be rejected. It cannot 
be said that in all cases where one autho- 
rity shoùld consult another authority be- 
fore taking any action, any action taken 
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would be void on the ground of want of 
consultation particularly when the advice 
tendered by the consulted authority is 
not binding on the consulting authority. 
This view is in accord with the decision 
of Supreme Court in State of U, P., v. 
Manbodhan Lal Srivastava, (AIR 1957 SC 
912) in which the Supreme Court while 
interpreting Art, 320 (3) of the Constitu- 
tion, held that non-consultation with the 
Public Service Commission whose opinion 
was not binding on the Government would 
not vitiate the decision taken by the Gov- 
ernment in a disciplinary proceeding al- 
though the Constitution required the 
State Government to consult the Public 
Service Commission on such matters, In 
the instant case also the advice tendered 
by the State Agricultural Marketing 
Board ig not binding on the State Gov- 
ernment. 


12. Sri T. S. Ramachandra, learn- 
ed Counsel for the petitioners, however, 
drew my attention to the decision of Sup- 
reme Court in Chandra Mouleshwar Pra- 
sad v, The Patna High Court, (AIR 1970 
SC 370) in which the Supreme Court held 
that the appointment of the District Judge 
by the Government without consulta- 
tion of the High Court was void. The 
decision of the Supreme Court. in that 
case is distinguishable from the facts of 
the present case, In Chandramouleshwar 
Prasad’s case, the Supreme Court was in- 
terpreting Article 233 of the Con- 
stitution providing for the appointment 
of District Judges which formed an 
essential part of the Scheme of adminis- 
tration of justice in the States. The im- 
portance of consultation with the High 
Court in that context has to be deter- 
mined with special reference to the posi- 
tion assigned to the High Court by the 
Constitution so far as matters pertaining 
to subordinate Judiciary are concerned. 
In that decision, there is no reference to 
the decision of the Supreme Court in Sri- 
vastava’s case, AIR 1957 SC 912. The 
principle enunciated by the Supreme 
Court in Chandramouleshwar Prasad’s 
case cannot be extended to a provision in 
a Statute dealing with the establishment 
of Market Committees. Sri Ramachan- 
dra also drew my attention to the deci- 
sion of Supreme Court in Naraindas In- 
durkhya v. The State of Madhya Pradesh, 
(AIR 1974 SC 1232) and contended that 
non-consultation with the Board would 
vitiate the action of the State Govern- 
ment, He cannot receive any support 
from the above two decisions, because the 
case on hand is not one where there is no 


B. Martin v. Union of India 


A. LR, 


consultation at all, As already mention- 
ed, the Board had conveyed its opinion to 
the State Government on the desirability 
of establishing two Market Areas in the 
place of one Market Area, There is thus, 
No substance in any of the contentions 
urged in support of the petition, 
13. Hence the petition is dismiss- 
ed at the gtage of preliminary hearing. 
Petition dismissed, 
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B. Martin, Petitioner v. The Union of 
India and others, Respondents. 

Writ Petn. No. 1366 of 1973, D/- 28-11- 
1975. - 

(A) Constitution of India, Art. 311 (2) 
— Departmental enquiry — Bias of en- 
quiry officer — Decision to revert, preced- 
ing departmental enquiry—Reversion not 
valid — (Central Civil Services (Classifi- 
agit Control and Appeal) Rules (1957), 

. 15). 

Art. 311 (2) hag two-fold protection, 
one of which is to cover several stages in 
the fact-finding process with opportu- 
nity.to a civil servant, to show cause 
against the allegations made against him, 
and the other conferring a right on him 
to present the case before an impartial. 
and unbiased disciplinary authority. These 
two protections become real only when 
the Enquiry Officer and the disciplinary 
authority remain like the Presiding Deity. 
With a radiant outlook and penetrating 
mind, they should give genuine considera- 
tion with an impartial attitude to every 
aspect of the matter that is brought be- 
fore them. In other words, the enquiry 
held by a person with foreclosed mind, 
with pre-determined notions and pre- 
judging the issue should not form the basis 
of any penal order. (Para 3) 

Where the decision to revert the peti- 
tioner from Grade III to Grade IV Plane- 
tabler was taken first, and the enquiry for 
the purpose was held next, the enquiry 
was contrary to the rules of fair play. 
1926 AC 586 and AIR 1958 /Andh Pra 636, 
Foll. (Para 3) 
Cases Referred : : Chronological Paras 
(1969) W. P. No. 3904 of 1969 (Mys) 2 
(1966) W. P. No. 1802 of 1966 (Mys) 2 
AIR 1958 Andh Pra 636 = (1958) 2 Lab 

LJ 298 4 
1928 AC 586 = 95 LJ KB 730 4 
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> 3, Along with the revision applica- 
tion 

granting licence for conducting cinemato- 
graphic shows to the 4th respondent till 
the disposal of the revision petition. It is 
alleged that no order was passed on the 
stay application: A Writ Petition was 
filed by the petitioner before this Court as 
O. P. No. 4476 of 1974 wherein he prayed 
for the issuance of a writ of certiorari to 


quash the permission granted by the Ex-. 


ecutive Officer and for a writ of manda- 
mus directing the Executive Officer not to 
grant licence to the 4th respondent under 
the Kerala Cinema (Regulation) Act, 1958 
as well as under the Kerala Places of 
Public Resort Act, 1963, or in the alterna- 
tive to direct the 3rd respondent in the 
said O. P. the District Collector to dispose 
of the revision petition filed by the peti- 
tioner, pending before him. Along with 
that Writ Petition the petitioner moved 
for stay of the permission granted to the 
4th respondent. This Court wag not in- 
clined to grant a stay since an Advocate 
appeared for the first respondent in the 
O. P. and opposed the application. The Ori- 
ginal Petition was posted for hearing on 
28-10-1974 and the court directed the parties 
concerned to file counter. Since no counter 
was filed on 28-10-1974 and since the peti- 
tioner again moved with an application pray- 
ing that the application for interim stay 

taken up for urgent orders, Justice fchalid 
ordered interim stay as prayed for on 1-11- 
1974. As per order dated 5th November, 
1974 in C. M. P. No. 14765 of 1974 this 
court restrained the 4th respondent from ex- 
bibiting cinema shows in the theatre con- 
structed by him till 8-11-1974. This Court 
finally disposed of the Writ Petition thinking 
that it is not proper or necessary to go into 


the contentions of the parties in detail since: 


the revision petition was pending before the 
District Collector. The court gave a direc- 
tion to the District Collector to dispose of the 
revision petition pending before him on or be- 
fore 15-11-1974 untrammelled by any observa- 
tions of the court in the order regarding the 


case and till such disposal the 4th respondent 


was not to exhibit cinema shows in the tem- 
porary shed constructed by him. 


Executive Officer on 16-10-1974 against the 
grant of licence, wherein, it is alleged, that 
he specifically pointed vut that no vew licence 
can be granted to the 4th respondent under 
Rule 59 of the Kerala Cinema Regulation 
Rules and that the grant of the licence would 
be in violation of Rule 22 of the Kerala Cinema 
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the petitioner applied for a stay of. 


‘the petitioner and is against the 
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Regulation Rules and R. J9 (a) of the Places of 
Public Resort Rules. He is also alleged to 
have requested for a personal hearing before 


: a licence was granted to the 4th respondent. 


The petitioner's case is that without adverting 
to the pendency of the revision petition be- 
fore the District Collector and the O. P. be- 
fore this court, the Executive Officer granted 
licence to the 4th respondent for exhibiting 
cinema shows on 80-10-1974. Against the 
grant of licence under the Cinema Regulation 
Act and under the Places of Public Resort Act 
the petitioner preferred appeals as contem- 
plated under the said enactments, copies of 
which appeals have been produced in the 
O. P. marked as Exts. P-8 and P-8 (a). The 
third respondent in the meanwhile dismissed 
the revision filed by the petitioner against the 
grant of permission to conduct cinema shows 
in the fourth respondent's theatre stating that 
the revision petition is not maintainable since 
there was no order passed by the Executive 
Officer, granting licence to the 4th respondent 
at the time of filing the revision petition. 
Ext. P-9 is the order of the District Collector 
third respondent. It is in such circumstances 
ie the present Original Petition has been 
iled. 


5. According to the petitioner Ext. 
P-2 resolution of the Panchayat as well as 
the revisional order Ext. P-9 suffers from er- 
rors apparent on the face of the record. The 
appeal filed before the Panchayat is against 
the grant of permission to. construct a tempo- 
rary cinema theatre. The revision is also 
against the dismissal of the said appeal by the 
Panchayat. The appellate authority as well _ 
as the revisional authority according to the 
petitioner, failed to consider the relevant statu- 
tory provisions viz., Section 6 of the Kerala 
Cinema Regulation Act in rejecting the appeal 
and revisions. According to the petitioner, he 
has no case that the appeal and revision are 
against the grant of licence. He states that 
before this Court also in the earlier O. P. this 
point was argued and.it was made clear by 
the petitioner that the appeal and revision are 
against the grant of permission. It is stated 
that in spite of all these facts the third res- 
pondent committed an illegality in dismissing 


' the revision petition and’ therefore the order. 


4. During the pendency of that O. P. . 
the petitioner had filed objections before the 


is passed without considering the argument of 
provisions 
contained in the Cinema Regulation Act 
Therefore, he prays that Exts. P-2 and P-9 
orders may be set aside. 


6. The petitioner also alleges that the 
first respondent committed illegality in grant- 
ing licence to the 4th respondent for exhibil- 
ing cinema shows without disposing of 
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Exh. P-7 representation. Ext. P-7 is a statu- 
tory representation filed under Sec. 5 nf the 
Kerala Cinema Regulalion Act, and being a 
statutory authority the Executive Officer, it 
is contended, is bound to consider the petition 
and pass appropriate orders thereon and com- 
municate the same to the parties, ‘especially 
so when a right of appeal is conferred by Sec- 
tion 5 of the Cinema Regulation Act against 
any order passed by the licensing authority. 
It is further alleged that the grant of licence 
to the 4th respondent, apart from being viola- 
tive of statutory provisions, is also vitiat-d by 
mala fides. The first respondent was aware 
of the revision petition which was pending 
before the District Collector against the grant 
of the permission itself. It is alleged that he 
was also aware that Writ Petition was also 
pending before this court against the grant of 
permission to the 4th respondent. A specific 
request also was made as per Ext. P-7 not to 
grant licence before the disposal of the Origi- 
nal Petition as well as Ext. P-7 objection. It is 
stated that in spite of all these and also with- 
out adverting to the relevant statutory provi- 
sions viz:, Rule 19 (a) of tke Kerala Places 
of Public Resort Rules, Rules 12, 22 and 59 
(a) of the Kerala Cinema. Regulation Act, the 
first respondent issued the licence. Various 
other contentions are also taken questioning 
the impugned orders. The grant of licence is 
said to be violative of Rule 59 (a) of the 
Kerala Cinema Regulation Rules as well as 
‘Rule 19 (a) of the Places of Public Resort 
Rules, 1968. The first respondent is not 
competent to grant licence for temporary 
cinema under Rule 59 (a) of the Cinema Re- 
gulation Rules. The 4th respondent’s theatre 
is a temporary cinema theatre and it is neither 
a permanent theatre nor-a travelling theatre 
as defined under the Act. In the face of the 
record it is alleged that it is incompetent for 
the first respondent to grant licence for ex- 
‘hibiting cinemas in temporary sheds and the 
licence granted is alleged to be in contraven- 
tion of Rule 59 (a) of the Cinema Regulation 
Rules. The further contention that the licence 
given under the Kerala Places of Public Re- 
sort Rules contravenes Rule 19 (a) of the said 
Rules is also high-lighted in the Original Peti- 
tion, 


7. In the counter filed on behalf of. 


the Panchayat by the Executive Officer the 
contentions taken up by the petitioner are 
sought tc be controverted. It is stated that 
the residents of the neighbouring area have 
given their written consent in granting the 
licence. It is alleged that the petitioner’s ap- 
peal to the Panchayat was under Section 5 
(1) of the Kerala Cinema Regulation Act, 
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1958, when even the licence had not been 
granted at that time. The revisional autho- 
rity has also correctly dismissed the revision 
as at the time of filing of the appeal the 
licence was not granted to exhibit cinemato- 
graph films in the building constructed by 
the 4th respondent. It is pointed out that 
the 4th respondent had already applied to 
the Government under the proviso to Clause 
(a) of Rule 19 of the P. P. R. Rules for the 
necessary exemption. It is further stated that 
the licensing authority issued licence to run 


`a travelling cinema and that it is incorrect 


to say that the building constructed by the 
4th respondent is to accommodate a temporary 
cinema. The perdency of the appeals under 
the Kerala Cinema Regulation Act and Kerala 
Places of Public Resort Act are said to disable 
the petitioner to bring in the Original peti- 
tion. It is stated that the Executive Officer 
granted the licence mainly in view of the 
interest of the public generally. 


. 8 The 4th respondent has also filed 
a detailed counter. The main contention that 
is taken by him is that the petitioner has no 
locus standi to invoke the jurisdiction of this 
court as he is not a person aggrieved by the 
granting of a licence in favour of the 4th res- 
pondent and none of the legal rights. of the 
petitioner have been infringed by the grant of 
licence in favour of the 4th respondent. Ext. 
P-9 order is sought to be supported in his 
counter. It is said that distance between the 
4th respondent’s theatre and that of the pett- 
tioner is more than half a mile. The owners 
of buildings situated in a radius of 800 
metres from the 4th respondent’s theatre, it 
is alleged, had given their consent in writing 
and it was‘only after obtaining such consent 
the 4th respondent is alleged to have filed 
the application for permission for construction 
of the building for the exhibition of cinema- 
tograph films. It is stated that all the condi- 
tions stipulated in the P. P. R. Act and Rules 
have been satisfied in respect of the building 
in question. The site, it is-stated, has a clear 
road frontage and the first respondent had 
been satisfied that all the relevant rules have 
been complied with by the 4th respondent re- 
garding the building requirements. It is fur- 
ther alleged that the provisions in Rule ł9 
(a) of the P. P. R. Rules have been complied 
with and it is only as a measure of abundant 
caution, the 4th respondent applied to the 
Government for exemption, if such exemption 
ig required. It is stated that the application 
of the 4th respondent evidenced by Ext. P-3 
is not for the issue of a licence for a tempo- 
rary cinema as envisaged in Rule 59 (a) but 
the application is for the construction .of a 
temporary building and enclosures as cam 
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templated by the Rules contained in Part 3 of 
the Kerala Places of Public Resort Rules, 
1965. It is further contended that the peti- 
tioner’s theatre is itself a temporary cinema 
theatre, the grant of licence to which would 
be hit by Rule 59 (b) of the Kerala Cinema 
Regulation Rules, and in the circumstances 
he is disentitled to question the grant of li- 
cence to the 4th respondent. Itis urged in the 
counter of the 4th respondent that mere read- 
ing of the revision petition will betrav lack 
of bona fides in the present contentions taken 
by the petitioner. It is alleged that the 
petitioner's specific case pleaded in the revi- 
sion petition was that licence had been grant- 
ed to the 4th respondent and it was against 
the grant of such licence the petitioner took 
up the matter in appeal and revision. The 
District Collector, it is stated, is not bound 
to consider the arguments of the petitioner's 
counsel materially and substantially different 
from the specific case pleaded by the revision 
petitioner. All the contentions taken up by 
the petitioner are specifically controverted in 
the counter affidavit of the 4th respondent. 
9. Before going into the contentions 
of the parties, it is necessary to point out the 
relevant provisions in the Kerala Cinema Re- 
gulation Act as well as the Places of Public 
Resort Act which arise for consideration here. 
Section 5 of the Kerala Cinema Regulation 
Act deals with restrictions on powers of 
licensing authority and is as follows:— 


“RESTRICTIONS ON POWERS OF 
“LICENSING AUTHORITY:— 


(1) The licensing authority shall, in decid- 
ing whether to grant or refuse a licence, have 
regard to the following matters, namely:— 

(a) the interest of the public generally; 

(b) the status and previous experience of 
applicant; 5 

(c) the suitability of the place where the 
cinematograph exhibitions are proposed to be 
given; 

(d) the adequacy of existing places for 
the exhibition of cinematograph films in the 
locality; 

(e) the benefit to any particular locality 
or localities to be afforded by the opening 
of a new place of cinematograph exhibition; 

(£) the possession by the applicant of 
other places, if any licensed under this Act, 
whether in the same locality or elsewhere, and 
whether at the time of applying for the licence 
or at any previous time, and shall also take 
into consideration any representations made 
by persons already giving cinematograph ex- 
hibitions in or near the proposed locality, whe- 
ther within the jurisdiction of the same local 
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authority or not, or by any police authority 
within whose jurisdiction the place proposed 
to be licensed is situated or by any associa- 
tion interested in the giving of cinematograph 
exhibitions. 

(2) The licensing authority shall not grant 
a licence unless it is satisfied that— 

(a) the rules made under this Act have 
been substantially complied with, and 

(b) adequate precautions have been taken 
in the place, in respect of which the licence 
is to be granted, to provide for the safety, con- 
venience and comfort of the persons attend- 
ing exhibitions therein: 
Provided that the licensing authority shal, 
before refusing to grant a licence under this 
Act, give the applicant an opportunity of 
showing cause against the proposed action. 


(8) The licensing authority may, after 
consideration of the matters set forth in sub- 
section (1), limit the number of places in any 
area in respect of which licences under this 
Act may be granted. 

(4) The Government may issue such 
orders and directions of a general character 
as they may consider necessary, in respect 
of any matter relating to licences for the exhi- 
bition of cinematograph films, to licensing 
authorities, and every licensing authority shall 
give effect to such orders and directions. 

(5) Subject to the foregoing provisions of 
this section, the licensing authority may grant 
licences under this Act to such persons and 
on such terms and conditions and subject to 
such restrictions as it may determine. 

(6) Every licence under this Act shall 
be personal to the person to whom it 1s grant- 
ed and no transfer or assignment thereof, whe- 
ther absolute or by way of security or other- 
wise, shall be valid unless approved in writing 
by the licensing authority; 


(7) Any person aggrieved by the deci- 
sion or order taken or passed by the licensing 
authority under this Act may, within such 
time as may be prescribed, appeal— 

(i) where the licensing authority is the 
executive authority of a local authority to 
that local authority; and 

(ii) in any other case, to such officer or 
authority as the Government may, by notifica- 
tion, specify in this behalf. 

(8) It shall be competent for the District 

Collector to revise any order passed in appeal 
under Sub-section (7), either of his own mo- 
tion or on the application of any party aggriev- 
ed by the order; - 
Provided that no order shall be revised under 
this sub-section without giving an op- 
portunity to show cause to the party 
who may be affected by the order.” 
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Section 6 of the said Act deals with the ques- 
tion of permission of construction and recons- 
truction of buildings and installation of machi- 
nery etc, for cinematograph exhibitions to be 
granted by the licensing authority. It may be 
noted that the provisions of Secs. -5, 10 and 
11 relating to licences apply to permissions 
under Section 6 as far as may be. Therefore 
in regard to granting of permission the licens- 
ing authority has to take into consideration 
the representations made by persons already 
giving cinematograph exhibitions in or near 
the proposed locality, whether within the juris- 
diction of the same local authority or not. The 
grant of permission would be subject to apyeal 
to the local authority and to revision by the 
District Collector. The Panchayat in the in- 
stant case has dismissed the appeal filed by 
the petitioner against the grant of permission 
on the ground that the licence has not been 
granted at that time by the Executive Officer 
to the 4th respondent. This is an absolutely 
erroneous approach. There can be no doubt 
from Ext. P-1 that the appeal was against 
the grant of permission for the construction 
of a shed for exhibition of cinema shows by 
the 4th respondent. The fact that licence had 
not been granted at that time is not significant 
at all in the matter of considering the. merits 
of the appeal. When the illegal order of the 
Panchayat concerned was taken up in appeal 
before the District Collector, surprisingly he 
also dismissed it on the ground that on the 
date of the revision petition there was no 
order by the Executive Officer, granting 
licence to the 4th respondent and therefore 
the orders of the Panchayat dated 24-5-1974 
are in accordance with rules. The District 
Collector has not obviously gone through the 
petition. The revision has been filed against 
the order of the Panchayat dated 24-5-1974 
which is contained in Ext. P-2. The spneal 
before the Panchayat ‘is Ext. P-1, which would 
indicate that the appeal was against the order 
granting permission. It may be noted that 
when the matter came before this Court in 
the earlier stage this court has also stated that 
the petitioner's appeal before the Panchayat 
was questioning the permission granted to-the 
4th respondent to construct the temporary 
‘ cinema shed. In the statement of facts in the 
judgment, Ext. P-6, this court says in para- 
graph 2— 

“The 4th respondent appears to have fil- 
ed an application to construct a temporary 
cinema shed. Now Iam told that the said 
permission was granted on 15-4-1974. The 
petitioner, who is running a cinema nearby, 
filed Ext. P-1 appeal before the Panchayat 
questioning the permission granted to the 4th 
respondent to construct a temporary cinema 
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shed. The Panchayat, who is the 2nd res- 
pondent here, dismissed the said appeal as 
per Ext. P-2, order, which is a laconic order. 
The order stated that the executive officer 
has not granted a licence-to the 4th respon 
dent to exhibit cinema. The petitioner there- 
upon filed a revision petition before the 3rd 
respondent, District Collector, Cannanore, on 
14-7-1974 and also applied for stay of grant- 
ing of the licence to the 4th respondent till 
the disposal of the revision petition. Since no 
orders were passed on the said revision and 
on his request for stay the present writ peti- 
tion was filed on 15-10-1974.” 


There has been a refusal to exercise of juris- 
diction vested in the authorities concerned 
viz., the Panchayat and the District Collector 
in the orders passed, Exts. P-2 and P-9. No 
doubt it is vehemently contended by Mr. M. 
P. R. Nair, that the revision before the Col- 
lector proceeded on the basis that licence has 
been granted and the attack was against the 


.grant of licence. No doubt the petitioner 


might have taken a contention that licence had 
also been granted but a reading of the. appeal 
memo before the Panchayat as well as the 
revision memo before the District Collector 


‘would make it absolutely clear that what was 


impugned before the two authorities was the 
grant of permission under Section 6 of the 
Act : 

10. It is also very strongly contended 


before me on behalf of the Executive Officer 
as well as on behalf of the 4th respondent 


that the petitioner has no locus standi to vb- 


ject to the grant of permission or licence, 
Various decisions were also cited before me 
on this question. However, in the nature of 
the statutory provisions concerned, I do not 
consider it necessary to go into all the autho- 
Section 6 of- the 
Cinema (Regulation) Act, as stated earlier, 
imposes in the matter of ‘granting permission 
consideration of the same factors which have 
to be taken into account in the matter of 
granting licence. Therefore, the licensing au~ 
thority has to take into consideration any re- 
presentation made by persons already giving 
cinematographic exhibitions in or near the 
proposed locality, in the matter of granting 
permission to a fresh applicant in the matter 
of permission to use any place for the exhibi- 
tion of cinematograph films. The petiticner is 
therefore entitled to make representation in 
the matter and when granting any new per- 
mission the appropriate authority has to take 
into consideration such representations made 
by the persons aggrieved. As I pointed out 
in an earlier decision of mine Divakaran. v. 
Deputy Director of Fisheries (1074 
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person has an interest distinct from the gene- 
ral inconvenience which may be suffered by 


the law being wrongly administered, the court, 


can step in to redress the grievance of the 
person concerned’. The petitioner has got such 
distinct interest from the statutory provision 
itself to make representations in the matter 
of granting permission to new entrants in the 
business. As Lord Denning points out in 
Maurice v. L. C. C. (1967) 2 Q. B. 362 at 
p. 878— 


“I know that at one time the ste 
‘person aggrieved’ (which I regard as the 
same as ‘person who shall deem himself ag- 
` grieved’) were given in these courts a very 
narrow and restricted interpretation. It was 
said that the words ‘person aggrieved’ in a 
statute only meant a person who had suffered 
a legal grievance. Indeed in Buxton v. Minis- 
ter of Housing and Local Government ((1961) 
1 Q. B. 278), which I mentioned in the course 
of the argument, Salmon J. declined to go into 
the question of loss of amenities. But that 
narrow view should now be rejected. In the 
more recent case of Attorney-General of the 
Gambia v. N’Jie (1961 A. C. 617, 634) the 
Privy Council had to consider these words 


‘Persons aggrieved’ once again. On behalf of - 
“The - 


the Board, I ventured to say there: 
words ‘person aggrieved’ are of wide import 
and should not be subjected to a restrictive 
interpretation. They do not include, of 
course, a mere busybody who is interfering 
in this which do not concern him; but they 
do include a person who has a genuine grie- 
vance because an order has been made which 
prejudicially affects his interests.” So here in 
this case they do include a person who has 
a genuine grievance because a consent has 
been given which prejudicially affects his in- 
terests.” i 

On the basis of the aforementioned decision 
Justice K K. Mathew as he then was, held 
in Madhavan Pillai v. State of Kerala (1965 
Ker LT 284) = (AIR 1965 Ker 301) that a 
person who is conducting school in an area 
is entitled to agitate the question of ‘granting 
of sanction of new school in the area by the 
Government. His Lordship said in that dest 
slon— 

“It was submitted on behalf of the Gov- 
ernment that the petitioner has no legal griev- 
ance in this matter and therefore the petition 
is not maintainable. The learned Goverument 
Pleader said that, even assuming that the 
Government have violated the provisions of 
Rule 9 in Chapter V of the Kerala Education 


Rules in granting the sanction that would not ` 


give the petitioner standing to agitate the 
question in this proceeding unless his legal 
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right to manage his school is affected. In other 
words, the argument was that by sanctioning 
the opening of the new schools, no right of 
the petitioner has been violated as the peti 
tioner cannot claim immunity from competi- 
tion as a legal right. It was argued that the 
loss if any to the petitioner is something 
which the law does not take cognizance of, 
I must say that I am not very much impressed 
by the argument for the reason that the es- 
tablishment and conduct of aided schools are 
governed by the Kerala Education Act and 
the rules framed thereunder. Conditions re- 
gulating the establishment and maintenance 
of the schools have been laid down in the 
Act and the Rules. A person who conducts 
a school can normally expect that the Gov- 
ernment will sanction the opening of a new 
school in the locality only subject to the 
conditions laid down in Chapter V of the 
Kerala Education Rules, and if a new school 
is permitted to be opened in violation of the 
rules in that Chapter the person already run- 
ning a school in the area has a standing to 
question the order sanctioning the new school. 
It was submitted by the Government Pleader 
that the petitioner derives no profits from 
running his school and therefore there is no 
question of any economic loss to the petitioner 
arising from competition by reason of the 
opening of the new schools. But economic 
loss is- not the only kind of detriment -which 
law will take cognizance of in order to give 
a standing to a person to apply for certiorari.” 
Professor H. W. R. Wade in his well-known 
book on Administrative Law says at page 185 
(2nd Ed. 1967)— 


“It is certainly unfortunate if statutes 


‘which apparently give wide remedies are held 


to cut down the citizens opportunities for 
disputing unlawful action, and to shift the 
basis of the remedy from public order to pri- 
vate interest.” 


The whole scheme behind Sections 5 and 6 
of the Cinema (Regulation) Act has to be 
looked into to see if a person like the peti- 
tioner is a person aggrieved in the matter of 
granting licence or permission under the Sec- 
tions and having regard to the right given to 
him to object to such issuance of licence or 
direction, he would certainly be a person 
aggrieved in the matter. 


OIL Therefore I would set aside Ext. 
P-2 and Ext, P-9. The second respondent— 
the panchayat concerned has to reconsider the 
whole question as regards the grant of per- 
mission in the appeal that has been filed by- 
the petitioner, Ext. P-1 before it and it should 
be disposed of by. the Panchayat in accord- 
ance with law. No doubt the petitioner is 
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entitled to take the matter before the District 
Collector, if the Panchayat is. against him. In 
the mattes of the issuance of the licence in res- 
pect of whieh appeals, Exts. P-8 and P-8 (a) are 
pending, filed respectively under the Cinema 
(Regulation) Act and the Places of Public Re- 
sort Act, 1 do mot consider it necessary to 
go into the questions raised as regards the 
same in: this proceeding. The Panchayat will 
dispose of these appeals preferred betore it 
by the petitioner i» accordance with law. In 
view of the fact that I have quashed Exts. P2 
and P-9 it will be only in the interests of justice 
if I direct that the licence issued to the 
4th respondent be kept in abeyance till all 
the appeals of the petitiorer, Exts. P-1, P-8 
and P-8 (a) are disposed of by the Panchayat. 
'Ehere will be such a direction, The O. P. is 
disposed of as. above, but there will be nc 
order as to costs, in the circumstances of the 
case. . 
Ordered accordingly. 
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FULE BENCH 
P.. GOVINDAN. NAIR C. J.; P. SUBRAMO- 

NIAN POTI AND V. KHALID, TJ. 

Kesava Panicker, Appellant v. Damodara 
Panicker and others, Respondents. 

A. S. No. 594 of 1969, D/- 11- 10-1974. 

(A) Civil P. ©. (1908), Section 92 — 
Frust properties — Registration of society 
under Societies: Registration Act — Effect cn 
character of the: properties. 

If there was a trust created hy the public 
for a publie charitable parpose namely estab- 
lishing, maintaining and running a school the 
fact of the registration of a society could not 
change the character of the properties which 
had already been constituted as trust proper- 
ties and impressed with the trust and addi- 
tion to those properties must also have the 
same character. Case Law Discussed. 

, (Paras 10 and 12) 
Cases: Referred: žcał Paras 
AIR 1972 SC 246 = 1972 SCD 174 6 
AIR 1972 Raji 263 = 1972 Raj LW 182 11 
(1970) 1 Mys LJ 206 7 
AIR 1962 SC 458 = 1962 Supp (1) SCR 
156 16 
AIR 1957 Andh Pra 10 = 1958 Andh WR 
354. Il 
AIR 1941 Bom 312 = 43 Bom LR 582 6 
- K.. Chandrasekharan. and K. Vijayan, 
for Appellant; T. P. Kelu Nambiyar, for 
1 to 4, N. K. Sreedharan, M. A. T. Pai and 
Ramakrishnan, for No. 9; T. C. Mohan Das, 
for No. 10, fox Respondents. 

GOVINDAN. NAIR, €. J.— This is an 

appeal. by the first respondent in O. S. No. 1 
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of 1968 of the Court of the District Judge, 
Palghat against the decree in the case in favour 
of the plaintiffs removing the appellant from 
the post of the President of Keralasseri High 
School Society and from that of the Manager 
and Correspondent thereof and directing him 
to render accounts of his management of the 
affairs of the said society and the school for 
the period commencing from Ist January 
1963. The decrée also declared that the plam- 
tiffs, four in number who are respondents 1 
to 4 in this appeal will be entitled to a 
scheme settled by the court for the manage- 
ment of the said society and the school on 
application made in that behalf. Further, the 
official receiver was directed to take posses- 
sion of the properties of the said society and 
the school including the school building, 
their premises and playgrounds and other 
appurtenances as the Manager of the said 
school and manage the school. 


2. The suit was filed with the sanc- 
tion of the Advocate-General under Sec 
tion 92 of the Civil Procedure Code. The 
contention of the plaintiffs was that the 
school, the buildings, the land on which the 
school buildings stood as’ well as the play- 
grounds and all appurtenances and equip- 
ment and furniture and allthe belongings of 
the school formed a public trust for a public 
purpose of a charitable nature; in this case 
for educational purpose. The suit was also 
based on the contention that the properties. 
of the school which have been managed by 
a society registered under the Societies Re- 
gistration Act formed a trust of such a public 
nature. The appellant had become the Pre- 
sident of the society by the time the suit was 
filed and he contended that the Keralasseri 
High School, its grounds, furniture etc. did 
not belong to the Keralasseri High “School 
Society and that they were his private pro- 
perties and further, that the property on which 
the school huilding stood was obtained by him 
under a registered lease from one Montha 
Panicker in 1936 for the purpose of construct- 
ing buildings for a Higher Elementary School. 
Defendants 2, 4, 5 and 6 who were members 
of the Managing Committee raised almost 
identical contentions. On the above conten- 
tions 9 issues were framed by the trial Court 
and issues 1 and 7 related to the competency 
of the plaintiffs to file the suit and to the 
question whether the suit was maintainable. 
The factual question as to whom the Kera- 
Jasseri High School, its premises etc. belong- 
ed; whether to the said society, or to the first 
respondent as contested by him formed the 
subject-matter of issues 2 and 3. These were 
the main issues in the case apart from the 
question as to whether the appellant was liable 
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to account (Issue 5) and whether he 
liable to be removed (Issue 8). 

3. The evidence in the case was exa- 
mined in detail by the learned Judge and he 
had no hesitation whatever in coming to the 
conclusion thatthe Keralasseri High School 
was started bythe publicandit was being 
managed by the Keralasseri High School Com- 
mittee, On the question whether the school 
premises also belonged to the society the Dist- 
rict Judge found that the premises were com- 
prised in Ex. B-27 verumpatton chit and will 
be difficult in the state of evidence to find that 


was 


the Keralasseri High School Society nas pot, 


title to the school premises. But the court 
further found that the Keralasseri High School 
Society certainly “had got possession and 
control of the premises and that will be 
enough to enable the society to retain posses- 
sion or to recover possession in the event of 
it being ousted from possession otherwise than 
in due course of law”. 

4, Though the above findings have 
been challenged in the appeal memorandum 
only a very feeble attempt was made to sus- 
tain the challenge and on going through the 
evidence in the case we find the overwhelming 
weight of evidence, documentary and oral 
which were elaborately referred to bv the 
lower court in detail fully supporting the find- 
ings entered by the Judge. We are not able 
to find any flaw in the reasoning of the lower 
court in regard to this matter. We therefore 
confirm the findings on issues 2 and 3. 

5. When once it has been found that 
the school building and the furniture ete. 
as well as the funds of the school did not 
belong to the appellant as is contended by 
him he was certainly liable to account for 
the property of the school including the 
monies and the direction to account cannot 
also be interfered with. Considering the nature 
of the contentions raised by the appellant the 
direction to remove him from management 
must also stand. It is further essential that 
a scheme must be framed for the management 
of the school and the decree permitting that 
being done cannot also be altered. 


6. All this we have said on the basis 
that the school and its properties and its- mo- 
nies formed a public trust of a charitable 
nature and that a suit such as the one envisag- 
ed by Section 92 of the Civil Procedure Code 
and which was the type of suit that was in- 
stituted —~ it is not even suggested that this 
is not so—would be permissible and that the 
suit in question was maintainable and that 
the plaintiffs were entitled to sue. Regarding 
those questions the appellant’s Counsel vehe- 
mently argued that there has been no trust 
at all justifying such an action. Our attention 
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was invited to the decision in A. S. Krishnan 
v. M. Sundaram AIR 1941 Bom 212 
and it was argued that the plaintiffs have 
no right to institute a suit of this type for 
“the position of a society registered under the 
Societies Registration Act, is more like that 
of a club or a joint stock company. In order 
to redress a wrong done to the company or 
to recover monies or damages alleged to be 
due to the company, the action should prima 
facie be brought by the company itself”. The 
facts of the case were the following. A society 
was registered under the Societies Registration 
Act for the promotion of education. Not hav- 
ing sufficient funds to erect a building to 
house the school the society decided on issu- 
ing debentures. But this scheme failed. A 
general meeting of the society was called and 
a managing committee was elected at the 
meeting. The Managing Committee resolved 
to borrow money. The election of the Manag- 
ing Committee and the decision of the Manag- 
ing Committee were ratified at a general meet- 
ing held on 15th October 1939. The plain- 
tiff, a member of the society filed the suit 
on his own behalf and on behalf of other 
members except the defendants who were 
the members of the managing committee chal- 
lenging the above decision The court decided 
that since the alleged wrong was one done 
to the society as a body and that 
wrong not having infringed the personal rights 
of the plaintiff the society should be a party 
to the litigation and it was not competent to 
the plantiff either alone or representing him- 
self and the other members of the society 
other than the defendants to bring an action 
without ascertaining the wishes of the society. 
This decision as is evident has no application 
to the facts of the case before us. For a suit 
under Section 92 there must be a public trust 


of the religious or charitable character. 
Herendra Nath Bhattacharya v. Kaliram 
Das AIR 1972 SC 246. The allegation 


in the plaint is that there is such a chari- 
table trust and that the appellant acting as a 
trustee de son tort has misused the funds of 
the trust and have mismanaged the properties. 
H the existence of a trust as alleged is es- 
tablished the suit will have to be decreed. We 
shall presently consider whether there is such 
a trust as alleged. Before going to that ques- 
tion we shall refer to the other decisions as 
well relied on by counsel for the appellant 


7. Counsel very strongly relied on the — 
decision in G. Chikka Venkatappa v. D. 
Hanumanthappa (1970) 1 Mys LJ 296. The 
decision is authority for the proposition that 
the formation of a society under the Societies 
Registration Act to carry out any charitable 
or useful or social purpcse cannot be 1e 
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garded as amounting to creation of a trust for 
the application of Section 92 of the Civil Pro- 
cedure Code. The effect of the Societies Re- 
gistration Act is not to invest properties of the 
‘society with the character of trust property. 
Even if the purpose for which the society was 
formed wás charitable purpose the’ property 
acquired for this purpose will belong to the 
- society and there is no trust and no trust can 

-. be predicated. So it was urged that even if the 
properties were acquired by the Keralaséeri 
_ High School Society there was no trust which 

would enable a-suit being instituted in accord- 


ance with the provisions of ‘Section 92 of the - 


_ Civil Procedure Code. If we may say so, 
with great respect, the position stated in the 
decision is thé correct one. That was stated 
. with reference to the facts of that case and 
the conclusion arrived at after discussing the 


facts is seen from paragraph 21 of the- Judg- 


ment which we shall extract. 


“21. On the evidènce, E there 
cannot be the slightest doubt that the ` con- 
struction of this building was purely and ex- 
clusively an activity and concern of the re- 
gistered society called the Devanga Sangha. 
It was not and cannot be described as a matter 
in which the entire Devanga Community, as 
Community took any interest or any steps in 
such a way as to make it possible to suggest 
-that a specified item of property was dedicat- 
ed by it, or some members thereof, to public 
purpose, viz. some welfaré of the community 
at large,” 


8. On the other hand the facts of ‘this 
case show that the entire community in the 
area took an active interest and contributed 
funds for the purpose of creating a “trust 
fund” in order that a school may be establish- 
ed. Though it was what was called the 
“Keralasseri Food Committee” that first made 
a move for the establishmient of a High School 
by submitting Ext. A9 memorandum to ` the 
Chief Minister, Madras, the public look up 
the matter and there was a meeting of the 
public on the Ist February, 1947 and at that 
conference a resolution was passed to start a 
private school. A committee was formed for 
collecting funds either as donations or as 
share capital. Ext. Al4 is the proceedings 
of that meeting embodying the decisions taken 
at the meeting. These proceedings clearly 
indicate that the intention was-to create a 
trust fund. It is so specifically stated in Ext. 
Al4. We shall extract the relevant part 

“1. Nalu membermaril Kurayatha oru 
kammittiye nischayichu avar February 7 am 
thesyathikkullil aa amsathil ninnum Sambha- 
vanayayo Sheyer chernnu Panamayo oru Trust 
Fund Undakki athinnu Vendanna nadapadikal 
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nadappil varuthuvan ethra samgya pirinju 
kithemennu aal vivaram kanichu kazhiyun- 


nathum Klipthamaya oru list thayyarakki Feb- 
ruary 8 am theeyathi raviley 9 manikku Kizha- 
kkambram amsam kachenyil membermar 
elhavarum undayirippanum melal’ vendanna 
nadapadikal annu - alochichu théerchappedu 
thuvanum nischayichu” ; : 

9. Long before the registration of the 
society funds were collected from the public 
towards share money is evidenced by Exts. 
A3, A4, A24 and B26 receipts. There have 
been contributions as well, has been establish- 
ed and this aspect has been discussed in the 
judgment of the court below. It is thus clear . 
that there has been a clear intention to form 
a trust and that a trust fund was created and 
that the ‘fund was utilised for the construction 
of the school building and for the ancillary 
purposes for establishing and smalnteining the 
work of the school. 

“A trust may be created by- any language 
sufficient to show the intention, and no tech- 
nical words are necessary. The use of such 
words as ‘intent’ or ‘purpose’ or a direction 
that a fund shall be applied by, or be at the 
disposal of,-a person. for the charitable pur- . 
‘poses intended, may be as effectual as the usé 
of the word ‘trust’. Even the words ‘authorise 


- and empower’ may be enough, upon the true 


construction of the instrument’”. (See Tudor 
on Charities, Sixth Edition, Page 128). 

10. ` No corporation would. be created 
within the meaning of the word “incorporated” 
Occurring in Entry 44 of List 1 of the Seventh 
Schedule to the Constitution by the formation 
and registration of a society under the Socie- 
ties Registration Act. The society would con- 
tinue to remain as an unincorporated society | 
though under the Societies Registration Act . 
it would have certain priyileges some of them 


being analogous’ to those of cor- 
porations. See Board of ` Trustees, 
Ayurvedic and Unani College, Delhi 


v. State of Delhi AIR 1962 SC 458. If 
there was a trust created by the public for a 
public charitable purpose namely establishing, 
maintaining and running a school the fact of 
the registration of a society could not chatige 
the character of the properties which had 
already been constituted as trust . properties 
and impressed with the trust and any addition 
to those properties must also have the same 
character. We have therefore no hesitation © 
in reaching the conclusion that a trust has 
been created and the High School buildings, i 
the land, all appurtenances, furniture, equip- 
ment and all other properties are trust pro- 
perties. bos 
il. Reference was made to the deci- 
sions in Association of Radhaswami Dera 
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Baba Bagga Singh v. Gurnam Singh AIR 1972 
Raj 263 and Edupuganti Raghavendra Rao 
Memorial High School Committee Gudlaval- 


leru v. Potlurt Atchayya AIR 1957 Andh Pra’ 


10. In the light of what we have stated above 
relating to the facts of the case and on the 
basis of the conclusions that we have reached 


on those facts these decisions can have no ap- 


plication. : 

12, The suit is maintainable. By vir- 
tue of the registration of the society the 
nature of the trust properties has not been 
changed and on the allegations and the find- 
ings, a suit for the reliefs asked for is com- 
petent. We dismiss this appeal with costs. ` 

Appeal dismissed. 
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FULL BENCH . - 
P. GOVINDAN NAIR, C. J., V. 
BALAKRISHNA ERADI AND 
G. VISWANATHA IYER, JJ. 
Idicula Jacob, Appellant v. Mariyamma, 
Respondent. 
A. S. No. 520 of 1971, D/- 28-8-1974. 
(A) Divorce Act (1869), Section 11 — 


Petiton by husband for dissolution of marri- . 


age — Adulterer not made co-respoudent — 
Trial continued and ended in dismissal for 
non-compliance ` of Section 11 — Dismissal 
set aside and case remanded for giving oppor- 
tunity to comply with the Section. 

A petition for dissolution of marriage was 
filed by the husband on ground of adultery: 
The adulterer was not made co-respondent 
and the trial continued and was dismissed for 
non-compliance of Section 11. There was evi- 
dence in the case that the wife had been 
leading an immoral life. > 

Held, that in the interests of justice the 
dismissa] should be set aside and case remitted 
for giving an opportunity to the applicant to 
make an application for excusing him from 
making the co-respondent, a party and of es- 
tablishing his case. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1964 Cal 33 = 68 Cal WN 688 (FB) 6 
AIR 1942 All 223 = 1942 All LJ 355 
AIR 1928 Nag 117 = 11 Nag LJ 4 
AIR 1923 Mad 9 = 43 Mad LJ 441 (FB) 
AIR 1918 Cal 156 (2) = ILR 45 Cal 525 
-1897 P. 89 = 66 LJP 57 
1896 P 165 = 65 LJP 101 
(1890) 62 LT 612 
(1867) 1 P. & D. 330 = 15 LT 512 
(1865) 4 Sw and Tr. 94 = 13 LT 250 
(1861) 81 LJPM & A 28 
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P. C. Chacko and P. Krishnamoorthy, for 
Appellant; S. A. Nagendran and P. C Abra- 
ham, for Respondent. 


GOVINDAN NAIR, C. J.:-— This is an 
appeal by the husband from the order passed 
by the Additional District Court, Mavelikkara 
dismissing his petition under Section 10 of 
the Indian Divorce Act (for short the Act) 
praying that his marriage with the respondent 
may be dissolved on the ground that his wife 
has, since the solemnisation thereof, heen 


guilty. of adultery. 
2. In the petition the appellant aver- 


red that he last resided ‘with the 
respondent in her house for two 
months in August 1967 when he came 


on leave, and immediately afterwards they re- 
sided together in the petitioner’s house for a 
few days and thereafter the appellant return- 
ed to his place of work. He is in the Armed 
Forces and has been serving outside the 
State. There is the further averment that 
when he came on leave in June 1968 he did 
not find his wife and child in his house and 
he learnt that the respondent was leading an 
immoral life and that when she was a hk 
ed she denied it. He returned to his place 
of work. There is a specific assertion that 
after the appellant stayed with his wife till 
the 10th October 1967 when he was on leave 
he had never lived with his wife as husband 
and wife even for a day. It is said that 
when he came on leave on the 6th August, 
1969 to his house he learned that a child was 
born to his wife due to her immoral conduct 
and that she -gave birth to the child at the 
Victoria Hospital in Quilon. The allegations 
in paragraphs 6, 7. 8 and 9 may be extracied. 
(The portion in Malayalam is transliterated 
in English—Ed.) 

“6. Ethrukakshiye haragikkasan Vivaham 
kazhikannathennu mumbu muthalkey dur- 
marga jeevithakkariyayirunnu ennum Kerala- 
thinde pala bhagangalilum jara kooltukettukal 
ullathayum ` ariyunnathinndayayithullathuma- 
kunnu. Udyogartham harajikkaran veligil tha- 
masikkenda chultupadukalil a yirunnathinal 
etbrukakshikku anya purushanmarumayulla 
a vihitha bandhathe patti harajikkarannu 
adutha kalam vareyum ariyunnathinnu Sadbi- 
kkathe Vennittullathanu. Ethrukakshiee kala- 
yalavu kalilellam pala parushanmarumayi 
nirandaram vyabhichara Krithyathil expethe 
jeevichu Vannathayum aa nilayil thudarnukon- 
dinkkunnathayum harajikkaranu Vyakthamayi 
ariyunnathinnu ippol mathram edayayittulla- 
thum ennal Vyabhichara krithyangalil erpetti- 
ttulla divasangal. Oronnum prathyekam prath- 
yekam parayuvan harajikkarannu nlvetatyille: 
thumakunnu. — : 
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7. Pala Sannarbhangalitum palarumayi 
ethmkakshi avihitha vezhchayil erpettu Vya- 
bhichara Kultangal nadathiyi ttullathayi Vva- 
kthamaya thelivukal moolam pidikkapettithe- 
Yathum ethrukakshi joli nokkiyittulla Vidya- 
bhyasa sthapannangalil ninnum appozhappol 
ittu karanangalil ethrukakshiye paranhu vitti- 
ttullathumanuee vaka karyangal ethe paranhu 
paschathapikunna thayum kanichu — ethruka- 
kshi harajikkarande perku 1968 December 18 
am  theeyathi . ezluthiyittellathumakunnou. 
Ethrukakshi joliyilireekey thudarchayayi avihi- 
thabhandary pularthikkondirinna Veroru alu- 
mayi 1968 December 14 am theeyathi rathri- 
yil alappuzha pathirapalli aspathrikku Samee- 
„pam vechu laingika bandathil espedunnathinnu 
udyanukkave alappuzha policilninnum arrest 
chethu ethrukakshiye ` akstadiyil vechittulla- 
thumakunnu. Palayidathuninnum ethrukakshi- 
yude kamukanmar liangika bandathinayum 
mattum divisam fix cheythukondu ezhuthiyi- 
ttulla chila ezhuthukal ethrukakshi joli nokki- 
yithulla sthapanangalile adhikridhar appozha- 
ppol ethrukakshiyude ezhuthukal Censure 
Cheytha koottahil pidichittullathum ayathu 
purakaley hajarakki kollavunnathumakunnu. — 

8. Harajikkaranum ~ ethrukashiyude 
melvivaricha prakaram pala  vidhathi- 
lum pala  avasarangililum ulla anasa- 
syamaya nadapadikalum vyabhichara kut- 
tangalum Sambandichulla poornamaya viva- 
rangal harajikkarande ippolathe joli Sthalam- 
ayyu Jodhpuri Vechu 1968 Decemberil math- 
ram vyakthamayum viswasayogyamayum ari- 
nhittullathum appol avadhi kittathirunnathinal 
sthalathu vannuchermau harajikkaranu venda 
nadapadikal edukkunnathinnu Sadhikkathe 
vannithellathum 1969 August 6 am theeyathi 
mathram Sthalathu vannu  cherunnathinnu 
idayayittullathumakunnu. Koodathe manabha- 
yathal Sthithigathikal angeyattam vashalakke- 
nda ennulla udyesathilum avadhikku veettil 
vannathinnu Seshavum vendathu Cheyyame- 
nou theemmanichathinalum anu ee haraji 
ippol bodhippikkunnathu. 

9. Ethrukakshi vesyajeevithathil Muzhuki 
adikkadi nasicha jeevithathil thanne mumbothe 
pokunnathinalum ethrukakshiyumayi Vyabhi- 
chara krithyathil erpedunnathu prathyekam 
oru vyakthithamallathathinalum aaveyum Co- 
respondent ayi Kakshi cherkathirikkunnathu- 
makunnu. 

3. In the petition no one was there- 
fore impleaded as co-respondent. The aver- 
ments in the petition were denied by the res- 
pondent. No leave was sought for or granted 
as required by Section 11 of the Act. The 
case went to trial and the appellant examined 
himself and 7 other witnesses and produced 
Exts. P-1 to P-12. The respondent did not 
give any evidence. The court framed two 
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points (1) whether the petition is not main- 
tainable for non-compliance of Section 11 of 
the Divorce Act IV of 1869 and (2) whether 
the allegation of adultery made. by the peti- 
tioner against his wife is true. - 

4, The first point was found against 
the appellant. On the second point after con- 
sidering the evidence in the case the court 
came to the conclusion that regarding the 
case of adultery set up by the petitioner, 
sufficient, independent reliable evidence was 
not available but at the same time “it would 
appear that the counter-petitioner has been 
leading an immoral life”. The court also found 
that it is not unreasonable to infer that the 
appellant had access to her in July-August 
1968. In the absence of clear evidence that 
there was no such access it was held that it 
must be presumed that the child born by the 
middle of March 1969 must be his. The 
petition was accordingly dismissed. 

5. _ Counsel for the appellant contend- 
ed that since the case proceeded to trial and 
the evidence was permitted to be let in the 
appellant should not have been non-suited at 
the end of the trial on the ground that there 
was no specific motion as envisaged’ by Sec- 
tion 11, at the inception, for excusing him 
from making the co-respondent a party. The 
procedure to be followed in such cases is often 
prescribed by rules and the :ules normally 
provide that there must be motion. supported 
by an affidavit, at the inception. The appli- 
cant for divorce will also have to establish 
that one or the other of the three conditions 
mentioned in Section 11 of the Act is satis- 
fied.” That section is. in these terms: 

“11. Adulterer to be co-respondent.— 
upon any such petition presented by a hus- 
band, the petitioner shall make the alleged.ad- 
ulterer a cO-respondent to the said petition, 
unless he is excused from so doing. on one 
of the following grounds, to be allowed by 
the court: 

(1) that the respondent is leading the life 
of a prostitute, and that the petitioner knows 
of no person with whom the adultery has 
been committed; . 

(2) that the name of the alleged adulterer 
is unknown to the petitioner although he has 
made due efforts to discover it; 

(3) that the alleged adulterer is dead”. 

6. The requirement of section is. not 
a mere formality. It is based on a matter of 
grave public importance (William Ferry Bow- 
man v. Harriet Dorothy Bowman) AIR 1942 
All 228. The object is to prevent collusion 
between husband and wife. If Sec. 11 is not 
complied with the petition is not maintainable 
(Susanta Kumar Mitra v. Smt. Himangshu 
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Prova Mitra) AIR 1964 Cal 33 (FB), The dis- 
cretion in such matters exercised by the En- 
glish Courts is a wider discretion and is not 
available to the Indian Courts because the 
discretion of Indian Courts is circumscribed 
by the provisions in Section 11 (Charles Henry 
Smalley v. Mrs. Olive Muriel Smalley) AIR 
1028 Nag 117. Mere evidence of the husband 
or wife is not sufficient for the purpose of 
divorce, has been ruled in P. Joseph v. P. 
Ramamma AIR 1923 Mad 9 (FB). In CWG 
Co. v. E. F. Cox, ILR 45 Cal 525 = (AIR 
1918 Cal 156 (2)) where the husband was 
petitioner for divorce but could not name the 
alleged co-respondents and at the hearing the 
petitioner applied for leave to dispense with 
the co-respondents, it was held that the direc- 
tion for such leave must be by application to 
the Judge on motion founded on affidavit be- 
fore the hearing of the petition and it was 
further held that the court had no jurisdiction 
to entertain the petition before such leave 
had been obtained. In Jones v. Jones 1696 
p. 165 it was observed: 


“Where the relief sought by the peti- 
tioner is on the ground of adultery alleged to 
have been commi with a man, who is 
alive, and whose name and identity . are 
known, the petitioner must make that person 
a co-respondent; and the court ought not 
to excuse him from so doing merely because 
he finds that he cannot obtain evidence 
which will prove his case as against that co- 
respondent”. 
But this statement was not accepted as a 
rule to. be invariably applied. Lindley, Lord 
Justice in Saunders v. Saunders 1897 P. 89 


referred to the above passage and comment- 


ed as follows:— 


“If I understand this passage correctly it 


means that, if a husband seeks a divorce from 
his wife on the ground of adultery, and he 
knows the name of a person who, he is in- 
formed was her paramour, the petitioner must 
make a co-respondent although he is convine- 
ed tbat he cannot obtain evidence to prove 
the man’s guilt, and although he adduces satis- 
factory evidence that he really cannot do so. 
No such rule can, in my opinion, be extract- 
ed from the statute, nor from the rules pro- 
mulgated under their authority, nor from pre- 
viously decided cases. It is, in my opinion, 
rather opposed to than supported by the course 
adopted by Sir Cresswell Cresswell, Lord 
Hannon. See Muspratt v. Muspratt (1861-31 
LJPM and A 28) Carryer v. Carryer (1865-4 
SW and Tr 94); Jinkings v. Jinkings (1867-1 
P and D 830); Bagot v. Bagot (1890-62 LT 
612); some cases before Butt J. appear to 
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be in conflict with these. But the truth is, 
there is no settled rule applicable to all cases, 
nor can I see how there should be. The rule 
laid down in Jones v. Jones, (1896) P. 165 
might be well suited to many cases, yet it 
might in many other cases press very hardly 
on a petitioner, without being the least neces- 
sary for the protection of the public. Such a 
rule might well be often relaxed where a wife 
had been living in a brothel, or where she 
had had a child of which her husband could 
not have been the father; and the rule would 
be most mischievous in those common cases 


-in which a wife falsely accuses one man in 


order to screen another. Instead of following 
any such rule as that laid down in Jones v. 
Jones, the Court ought, in my opinion, to ep- 
ply its mind to each particular case, and, be- 
ing guided by the statute, the Rules of Court 
and what experience shows to be dangers to 
be avoided, the Court should decide what in 
each case it is most just and expedient to do”. 


7. The averments. in the petition are 
wide enough to cover the case that the wife 
was leading “the life of a prostitute”. The 
petition can at least, subject to Section 11. be 
sustamed on the ground that she had com- 
mitted adultery. One fact that is not disput- 
ed is the birth of the child in March or April 
1969; March according to the wife and April 
according to the husband. If non-access is es- 
tablished by the appellant he may be able to 
get a divorce in a properly constituted peti- 
tion. The court below has come to the con- 
clusion that there was no sufficient evidence 
to rebut the presumption arising under Sec- 
tion 112 of the Evidence Act. No doubt the 
burden is on the appellant to rebut the pre- 
sumption arising under that section. The 
question is whether on the facts of the case 
that burden has been. discharged. Perhaps 
more evidence may be necessary for this pur- 
pose. But for a consideration „of this evidence 
there must be a properly constituted petition 
with the co-respondent on the party array or 
the petitioner should have been excused on 
the ground that after “due effort” he could 
not discern the name of the respondent. The 
evidence in the case may not be sufficient to 
make out that he made. due efforts to find 
out the name of the co-respondent. And the 
appellant must make up his mind on what 
ground he would seek to sustain his petition 
for excusing him from making the co-respon- 
dent a party; that the wife was “leading the 
life of a prostitute” or she had committed ad- 
ultery. Though the former will involve ad- 
ultery the proof required for establishing that 
is quite different from that for establishing 


adultery. 
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8. . There is evidence in the case which 
as the court below has observed indicates that 
the wife has been leading an immoral life, 


9. Ina the above circumstances we are 
faced with the predicament either of uphold- 
ing the dismissal of the petition or setting 
aside the dismissal-and sending back the case 
for a proper application being made by the 


co-respondent a party. Considering the weight 
of evidence already on record which indicates 
prima facie very bad conduct on the part of 
the respondent we feel that interests of jus- 
tice require that the appellant must be given 
an opportunity to make an application for 
excusing him from making the co-respondent 
a party and of establishing his case. We 
therefore set aside the order and remit the 
case to the lower court. He will be per- 
mitted to adduce fresh evidence if he wants. 
It will also be open to the appellant if he 
deems it fit to seek an amendment of the 
' petition in the light of what is stated in this 
judgment. The respondent of course if she 
cares will also be permitted to give evidence. 
The case is disposed of on the above terms. 
There will be no order as to costs. 

Order accordingly. 
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G. VISWANATHA IYER, J. 
Kaderkunhi Beary and others, Appellants 
v- Kadre Beary and others, Respondents. 


S. A. No. 524 of 1974 D/- 27-9-1974. 


. + (A) Civil P. C. (1908), Section 11 — Res ` 


judicata — Second appeal against preLminary 
decree in suit for partition and redemption of 
the plaintiff's share of the usufructuary mort- 
gage — Pending second appeal defendants be- 
coming entitled to claim, by virtue of Kerala 
Act 35 of 1969, to fixity of tenure under Sec- 
tion 4-A (1) and (b) of the Kerala Land Re- 
forms Act (1 of 1964) — Appellants-defen- 
dants applying for amendment of memoran- 
dum of appeal by adding claim to such rights 
— Application rejected without deciding on 
the merits of the claim — Defendants making 
the same claim in final decree proceedings — 
Not barred by res judicata by reason of the 
rejection of the amendment-application in ap- 
peal. $ (Para 3) 

(B) Constitution of India, 9th Schedule 
— Inclusion of Kerala Act 35 of 1969 in 
schedule — Effect. 

Kerala Act 35 of 1969 came into force 
on 1-1-1970. It was included in the 9th sche- 
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appellant for excusing him from making the- 
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dule of the Constitution by the 29th Amend- 
ment of the Constitution in June 197% Held: 
that it cannot be contended the Act has legal 
force only from the date they are included 
in the Ninth schedule. The inclusion of Act 
35 of 1969 in the Ninth schedule gives legal 
validity to the Act from the date it came into 
force, namely 1-1-1970. AIR 1972 SC 425, 
Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1972 SC 425 = (1972) 1 SCR 1055 2 
AIR 1971 Ker 314 = 1971 Ker LT 484 
(FB) 1 
T- P. Kelu Numbiar and P. G. Rajago- 
palan, for Appellaats; K. P. V. B. Ejman and 
B. Ramayya Alva, for Respondents. 


JUDGMENT:— Defendants 2 to 9 are 
the appellants. The Second Appeal is from 
a final decree in a suit for partition and re- 
demption of plaintiffs 3/56 share. In passing 
the final decree the appellants’ claim for pro- 
tection under Section 4-A (1) (a) and (b) read 
with Section 13 of Act of 1964 was rejected 
by the'trial court as well as the first appellate 
court on the sole ground that in S. A. No. 
1044 of. 1968 filed against the preliminary 
decree the appellants’ attempt to raise this. 
ground was rejected by this Court by the 
following order:— 


“As the finding of the Munsiff regarding 
the nature of Ext. A-1 was not challenged at 
the time of the argument before the lower ap- . 
pellate court, I do not find any reason to al- 
low the additional grounds. to be raised in the 
second appeal. Dismissed”, f 
Ext. Al referred to in this order is -the mort- 
gage sought to’ be redeemed. The appellants . 
had pleaded in the trial court that the said 
document is a lease and that théy have fixity 
of tenure. They had-also denied the plaintifs 
right for a share in the equity of redemption. 
The trial court found that Ext. Al is only a 
usufructuary mortgage and not a lease. The 
plaintiffs right for 3/56- share was also reco- 
gnised. In the appeal against that decree 
plaintiffs right for a share was alone question- 
ed at the time of hearing and the Subordinate . 
Judge did not accept it. S. A. No. 1044/68 
referred to earlier was filed against that de- 


-eree. Pending appeal Act 85 of 1969 came 


into force on 1-1-1970. Ext. Al transaction 
is dated 25-4-1900. Under Section 4-A (1) fa) 
and (b) certain mortgagees in possession are 
to be deemed tenants entitled to fixity” of 
tenure. The appellants wanted to amend the 
memorandum of second appeal and to raise 
two grounds regarding their claim for bene- 
fits of Section 4A (1) (a) and 4A (1) b} 
This was rejected by the order referred to 
above and the appeal was also dismissed con- 
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firming the preliminary decree passed by the 
trial court. When the matter went back the 


appellants put forward their alleged right. 
under the above clauses of Section 4-A against- 
the plaintiff's request for a final decree. That. 
the: 
ground of res judicata on account of the above ' 


was rejected by the lower courts on 


order in the second appeal. While support- 


ing that decision the respondents’ counsel also- 


referred to Section 108, sub-section (8) of Act 


85 of 1969 in support of his contention that ` 


the failure of the appellants to get their claim 


for benefit under Section 4-A adjudicated in. 
the earlier second appeal debars them from. 


agitating the question over again at the stage 


of the final decree proceedings. The appel-’ 


lants argued that they were not bound to 
agitate their ‘claim at that stage and that this 
order relied on will not constitute res judi- 
cata inasmuch as. it does not purport to re- 
ject their claim on'the merits. They further 
urge that at the time when the above order 
was’ passed S. 4-A (1) (a) and (b) had been 
struck down as unconstitutional in Narayanan 
Damodaran v. Narayana Panicker Parames- 
wara Panicker (1971 Ker LT 484) = (AIR 
1971 Ker 314 (FB)) and they were salvaged 
only when Act 35 of 1969 was included in 
the Ninth Schedule by the 20th amendment 
of the Constitution in June, 1972. Therefore, 
they claim a fresh right to agitate the ques- 


tion over again. I shall deal with these two. 


rival contentions separately. 


a -The inclusion of Act 85 of 1969 
in the Ninth Schedule does not give a fresh 
right to the appellants to urge their claim 
‘for benefit over again. The effect of inclusion 


of an enactment in the Ninth Schedule to the — decree 


Constitution was-considered by the Supreme 
Court in L. Jagannath v. Authorised Officer 
L. R. Madurai (AIR 1972 SC 425). In pard- 
graph 28 it is observed thus:— : 


“Apart from the question as to whether 
fundamental rights originally enshrined in-the 
Constitution were subject to the amendatory 
process of Article 868 it must now be held 
that Article 81-B and the Ninth Schedule have 
cured the defect, if any, in the various Acts 
mentioned in the said Schedule as regards any 
unconstitutionality alleged on the ground of 
infringement of fundamental rights, and by 
the express words of Article 31-B such curing 
of the defect took place with retrospective 
operation from the dates on which the Acts 
were put on the statute book. These Acts even 
if void or inoperative at the time when they 
were enacted by reason of infringement of 


Article 18 (2) of the Constitution, assumed - 


full force and vigour from the respective 
dates of their. enactment after their inclusion 
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in the Ninth Schedule read with Article 31-B 
of the Constitution.” ` ; 


In the light of this decision it is not o 
to the appellants to contend that Section van 
(I) (a) and (b) has legal force only from the 


‘date they are included in the Ninth Schedule. 


The inclusion of Act 85 of 1969 in the Ninth 
Schedule gives legal validity to the Act fro 
the date it came into force, namely 1-1-1970. 
That being so, when the second appeal was 
disposed of on 9-7-1971 Section 4-A (1) (a) 
md (b) must be deemed to be in force. Then ` 
e next question is whether the appellants 
should have got their claim adfidicated in that 
second appeal itself failing which they will 
be precluded from raising this claim at a later 
stage in the proceedings. Section 108 (3), as 
it stood at the time when the second appeal 
was disposed of, was in the following terms:— 


“All suits, applications, appeals, revisi 
reviews, proceedings in execution of den 
and other proceedings with respect to any 
matter arising under and provided for by the 
principal Act, pending before courts, tribunals, 
officers or other authorities at the commence- 
ment of this section, shall be disposed of in 
accordance with the provisions of the princi- 


‘pal Act as amended by this Act.” 


This Section was later amended by Act 25 

1971 which came into force on Peter 
The amendment dates back to the date of the 
coming into force of Act 85 of 1969, namely 
1-1-1970. The substituted sub-section (8) is 


in the following terms:— 


“Tf in any suit, application, appeal, revi- 
sion, review, pro ings in execution of a 
or other proceedings pending at the 
commencement of this section before any 
court, tribunal, officer or other authority, any 
person claims any benefit, right or remedy 
conferred by any of the provisions of. the 
principal Act or the principal Act as amended 
by this Act, such -suit, application, appeal, 
revision, review, proceedings in execution or 
other proceedings shall be disposed of in ac- 
cordance with the provisions of the principal 
Act as amended by this Act.” 

It will be seen that the- original sub-section 
(3) of Section 108 did not require and did not 
enable persons like the appellants to claim 
the benefit of fixity’ of tenure com 
ferred by Act 35 of 1989 in the pending pro- 
ceeding. Only proceedings taken under the 
principal Act with respect to matters arising 
under or provided for by the principal Act 
were required to be disposed of in accordance 
with the amended Act. The present claim 
of the appellants did not arise under the prin- 
cipal Act. Therefore, it was not obligatory on 
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the part of the appellants to have claimed in 
the second appeal the benefit of the fresh 
right, if any, which accrued due pending the 
second appeal. The decision in an appeal will 
normally relate to the rights that were avail- 
able to the parties at the time of the institu- 
tion of the suit only. Any fresh right accru- 
ing due pending the proceeding will not be 
deemed to have been adjudicated upon. The 
appellate court may no doubt take into account 
subsequent events including change of law 
and mould the relief in accordance with such 
law; but the court is not bound to do so and 
the parties are not precluded from claiming 
such fresh benefits separately or at the sub- 
sequent stages of the proceedings. 


3. Then the question is how far the 
amendment of sub-section (3) of Section 108 
with retrospective effect from 1-1-1970 will 
alter the position. This amendment came 
after the decision in the second appeal. Under 
the amended sub-section if any person claims 
a benefit under Act 85 of 1969, the court 
shall decide such claim in the pending pro- 
ceeding itself. This provision does not require 
that the claim for benefit should be raised 
and got decided in the second appeal itself at 
the risk of a bar to urge it at a subsequent 
stage. A party is allowed to claim the bene- 
fit. If there is a decision on the merits of 
that claim that will conclude him finally. But, 
a party who is not allowed to urge it cannot 
be debarred from urging it at a subsequent 
stage of the same proceeding. The respon- 
dents’ counsel stated that the order refusing 
amendment of the appeal memorandum 
amounts to a decision on the merits of the 
claim for the benefit. I do not think so. With 
respect, whatever else it may amount to this 
does not amount to an adjudication of the 
merits of the claim. The reason given in the 
order seems to be totally unconnected with 
the adjudication of the merits of the claim. 
In this view, I hold that the order rejecting 
the petition for amendment of the appeal 
memorandum does not preclude the appellants 
from raising this claim over again at the final 
decree proceedings. The courts below are not 
right in holding that the above order con- 
cludes either expressly or impliedly the piain- 
tiffs right to agitate this question over again. 
The decision in the earlier second appeal also 
does not preclude the appellants from raising 
this plea over again in the final decree pro- 
ceedings. Therefore, the court has to adjudi- 
cate on the merits of the claim urged by the 
appellants. 2 


4, The plaintiff-respondent’s counsel 
contended that the appellants are not entitled 
to the benefit of Section 4A even on the 
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merits, and in that connection he stated that 
the mortgage amount specified in the prelimi- 
nary decree was deposited by the pleintiff as 
early as on 1-6-1966 and thereafter on the 
terms of the preliminary decree the appellants 
were in possession of the plaintiffs share only 
in their capacity as co-owners with liability 
to account for profits and not as mortgagees. 
Therefore, on the date when the Act came 
into force they were not mortgagees as such 
in possession. ‘There is some force in this 
contention. It is for the trial court to look 
into it. He also urged that there is no proof 
to show that the appellants satisfied all the 
conditions specified in Section 4-A (1) (a) and 
(b). Ext. A-1 directs the mortgagees to re- 
deem a prior mortgage. There is no evidence 
to show when that prior mortgage was re- 
deemed. Further, some, if not all, of the 
properties were in the hands of lessees under 
the mortgagees and these leases were terminat- 
ed. and the mortgagees took possession some 
time before suit. Whether the mortgagees can 
include the period during which their lessees 
were in possession in reckoning the period of 
continuous possession of 50 years is also a 
matter that arises for determination. These 
matters can be decided only on ascertainment 
of the various facts which have not been done 
by the courts below. 


-5 Therefore, I allow the second ap- 
peal, set aside the judgments and decrees of 
the courts below and remand the final decree 
proceedings for fresh disposal in accordance 
with law and in the light of the observations 
made above, The parties may be given an 
opportunity to file statements of their res- 
pective contentions and on that to let in such 
evidence as they may deem necessary before 
the matter is finally decided. The parties 
shall. bear their costs of this second appeal 


6 Send the records to the trial court 
forthwith. The lower court will dispose of 
the matter in three months of the receipt of 


the records there, 
POOE ' 
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GEORGE VADAKKEL, J.. 


Thampan Thomas, Petitioner v. The 
State of Kerala and another, Respondents. 


Original Petn. No. 3591 of 1975, D/- 
12-8-1975. 


(A) Maintenance of Internal Security 
Act, 1971, Section 3 — Detention order 
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accompanied with a declaration made 
under Section 16 (a) (3) issued without in- 
timating grounds of detention and without 
giving an opportunity to file representa- 
tions before the advisory board to the de- 
tenu — Order was valid because of the 
amendment made by Ordinance No. 7 of 
1975 Maintenance of Internal . Security 
(Second Amendment), dated 22-7-1975 in 
Section 16 (A) (7) by which detenu was 
not entitled to be informed of the grounds 
of detention and also deprived of from 
making representations as regards his de- 
tention, (Para 3) 

(B) Constitution of India, Art. 31 (B) 
— Maintenance of Internal Security Act, 
1971, Maintenance of Internal Security 
Ordinance Nos. 4 and 7 of 1975 and Kerala 
Security Prisoners Order, 1975 — Con- 
stitutional validity, ` 

As regards the Maintenance of Inter- 
nal Security Act, 1971. and Ordinance 
Nos. 4 and 7 of 1975, dated 5-7-1975 and 
22-7-1975 respectively were concerned 
which amended Maintenance: of Internal 
Security Act could not be declared ultra 
vires the Constitution as Maintenance of 
Internal Security Act was included in the 
Ninth Schedule before . delivery’ of the 
judgment.. And as regards the Kerala Se- 
curity Prisoners Order, 1975 was concern- 
ed it also could not be declared ultra vires 
the Constitution as it has been passed 


under power conferred by Section 5 of- 


Maintenance of Internal Security Act 
O. P. No. 2737 of 1972 (Ker), Applied. 
(Para 2) 
(C) Constitution of ‘India, Article 359 
— Presidential Order Government 
could not be directed by the Court to give 
A class facilities to the prisoners detained 
under Maintenance of Internal Security 
Act, 1971 as rights conferred by Aris. 14, 
21 ‘and 22 had been taken away by the 
Presidential Order G.S.R, 361 (E), D/- 


27-6-1975. O. P. No. 3590 of 1975 (Ker); 
Followed, 


Even assuming that a citizen has any 
common law right or natural law right 
apart from the rights guaranteed by the 
Constitution a detenu could not claim 
-better amenities in the place of detention 
in view of Section 18 introduced in Main- 


tenance of Internal Security Act, 1971 by- 


Ordinance No. 7 of 1975, . (Para 8) 
Cases Referred: .. Chronological Paras 
(1975) O. P. No. 3590 of 1975 (Ker) 8 
(1972) O. P. No. 2737 of 1972 (Ker) 3 

Petitioner in person; Addi. fidvodate 
General, for Respondents. 

ORDER :— Arguments were heard as 
to the entertainability of this petition, 
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both of the petitioners in person and of the 
learned Additional Advocate-General who 
has taken notice of this petition. The 
petitioner is a detenu under the Mainten- 
ance of Internal Security Act, 1971. He 
prays for a writ of certiorari quashing 
Ext, P-1 detention order passed by the 
2nd respondent; he also prays for a writ 
of mandamus or other writ, order or direc- 
tion compelling the ist respondent, the 
State of Kerala, to dispose of Ext. P-2 re- 
presentations. There is also a prayer that 
this Court should direct the Ist respon- 
dent to give the petitioner and other 
‘MISA prisoners’ A Class facilities; the 
petitioner further prays for a writ of 
certiorari or order or direction quashing 
the Kerala Security Prisoners Order 1975; 
another relief sought for by the petitioner 
is for a declaration that the Kerala Se- 
curity Prisoners Order 1975 is ultra vires 
the Constitution of India; he also seeks a 
declaration that ‘the MISA Ordinance, 
1975 is ultra vires to the Constitution of 
India’. These are the reliefs sought for 
by the petitioner besides the general re- 
lief contained in relief (f) which is for the 
issuance of such other writ order or 
directions “which this Court may deem fit 
and necessary. 


‘2, Taking up the relief sought for 


‘as to declaration of the MISA Ordinance; 


1975 as ultra vires the Constitution of 
India: the two Ordinances that were pro- 
mulgated in 1975 amending ‘the Mainten- 
ance of Internal: Security Act, 1971 are 
the Maintenance of Internal Security (Am- 
endment) Ordinance, 1975 (No. 4 of 1975) 
and the Maintenance of Internal Security 
(Second Amendment) Ordinance, 1975 
(No. 7 of 1975), the former dated 5th July, 
1975 and the latter dated 22nd July, 1975. 
I need not ‘consider this relief in so far as 
the Maintenance of Internal Security Act 
as amended by the aforesaid Ordinances 
has been now included in the Ninth Sche- 
dule to the Constitution of India by the 
Thirtyninth Amendment to the Constitu- 
tion which has obtained Presidential sanc- 
tion on 10-8-1975. The petitioner is not, 
therefore, entitled to relief (e). 


a S Coming to the relief as regards 
the declaration sought for that the Kerala 
Security -Prisoners Order, 1975 is ultra 
vires the Constitution of India, again in 
so far as the Maintenance of Internal Se- 
curity Act, 1971 as amended by the 
two Ordinances already referred to. has 
been included in the Ninth Schedule to 
the Constitution as already stated, Sec- 
tion 5 of that Act is immune from any 
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attack. The Kerala Security Prisoners 
Order, 1975 has been passed by power 
conferred by Section 5 of the Maintenance 
of Internal Security Act, 1971 on the ist 
respondent State. Even otherwise a Divi- 
sion Bench of this Court in O. P, No, 2737 
of 1972 (Ker) has upheld the Constitu- 
tional validity of Section 5 of the Main- 
tenance of Internal Security Act. This 
Court negatived the contention that Sec- 
tion 5 of the Act is -bad for excessive 
delegation of legislative power. And 
possibly the petitioner could not attack 
the Security Prisoners Order 1975, (even 
apart from the fact that the Act itself is 
now included in the Ninth Schedule to 
ithe Constitution) relying on Article 14 





of the Constitution in so far as the peti- ` 


jtioner’s right to move this Court for the 
enforcement of the rights conferred. by 
Article 14 bhas been taken away by the 
Presidential Order G.S.R.361(E) dated 
27th June 1975. The petitioner is, there; 
fore, not entitled to reliefs (c) and (d) 
‘set out in the petition. 


, A&A Ext. P-1 order was issued by 
the 2nd respondent under Section 3 of 
the Maintenance of Internal Security Act. 
The main ground urged, in the petition 
and the argument advanced before me in 
respect of relief (a) praying that a writ 
of certiorari be issued quashing Ext. P-1 
order are that grounds for his detention 
have not been communicated to the peti- 
tioner. It is his case in ground No. (3) in 
this petition that since grounds of deten- 
tion have not been intimated to him, he 
is disabled: from filing any representations 
before the Advisory Board and thus he is 
deprived of an opportunity to file repre- 
sentations which the statute allows. It is, 
therefore, ‘contended in the petition and 
before me that the denial of the remedy 
that has been conferred upon him statu- 
torily is a violation of the statute itself. 


5. The learned Additional Advo- 
cate-General brought to my notice that 
Ext. P-I ag marked by the petitioner is 
not the detention order alone, but also the 
declaration made by the 2nd respondent 
under sub-section (3) of Section 16-A of 
the Maintenance of Internal Security - Act, 
1971. Sub-section (3) of Section -16-A pro- 
vides that when making .an order of de- 


tention under the Maintenance of.Internal . 


Security Act against any person the au- 
thority passing that order of detention 
shall also consider whether the detention 
of such person under that Act is neces- 
sary for dealing effectively with the 
emergency and that if on such considera- 
tion that authority is satisfied that it is 
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necessary to detain such person for effec- 
tively dealing with the emergency, that 
authority shall also make a declaration to 
that effect and communicate a copy of that 
declaration to the person concerned. The 
second document herein which is also 
marked as ‘Ext. P-1 continued’ in such a 
declaration made by the 2nd respondent. 
By Ordinance No. 7 of 1975 to which I 
have already adverted to sub-section (7) 
of Section 16-A as it stood prior to the 
date of promulgation of Ordinance No. 7 
of 1975 was amended, the effect of which 
amendment is that in the case of a per- 
son detained under a detention order to 
which Section 16-A (3) would apply in 
that he is a person in respect of whom a 
declaration has been made under Sec- 
tion 16-A (3), sub-sections (3) and (4) of 
Section 3 as it ig obtained would stand 
substituted by: 


“(3) When any order of detention ig 

made by a State Government or by an 
officer subordinate to it, the State Gov- 
ernment shall, within twenty days, for- 
ward to the Central Government a report 
in respect of the-order.” 
The same provision also says that Sec- 
tions 8 to 12 of the Act shall not apply to 
such a case. The result of the aforesaid 
amendment would be that the petitioner 
would not be entitled to rely on sub-sec- 
tions (3) and (4) of Section 3 as also on 
Sections 8 to 12 of the Act. It is under 
Section 8 of the Act that a detenu is en- 
titled to be informed of the grounds on 
which the order of detention has been 
made as also such other particulars as in 
the opinion of the authority making the 
order of detention have a bearing on the 
matter. It is the same provision that en- 
titles a detenu to make representation 
against the order of detention to the ap- 
propriate Government, In view of the 
fact that Section 8 is not available to the 
petitioner he is not entitled to be inform- 
ed of the grounds of detention nor is he 
entitled to make representations as re- 
gards his detention. In view of the dis- 
cussion above made the petitioner is not 
entitled to reliefs (a) or (b). 

. 6. Beset with these difficulties, the 
petitioner advanced an argument, that 
Ext. P-1 detention order was passed and 
the declaration was made mala fide. The 
foundation for this argument is set out in 
ground No. 1 as:— ae ees 

_“l, The detention of the petitioner is 
maia fide and with ulterior motives. A 
no-confidence motion against the Presi- 
dent of the Kerala State Consumer Co- 
operative Federation was being arranged 
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Where there is or are one or more 
vacancies in the tribunal by reason - of 
death, resignation.or any cause ‘whatso- 
ever, the same shall be filled up by -the 
.Bar Council of India: from amongst -the 
- Advocates on the roll of the State Bar 
. Council of Madhya Pradesh. ` 

(8) The Election Tribunal shall have 
all or any of the following powers: 5 

(i) To dismiss a petition; 

Gi) To order recount; 7 

(tii) To declare any candidate to have 
been duly elected on a recount; 

(iv) To set aside the election of the 
candidate who either by himself or 
‘through any other person acting with his 
consent is guilty of corrupt practices. — 
‘Hh t? ah 3 en 


1. Jt hag been urged that the al- 


ternative remedy being adequate as well- 


efficacious, the proper course for the peti- 
tioners was to avail of it and having fail- 
ed to do so without adequate reasons, the 
petitioners cannot be permitted to take 
- edvantage of the extraordinary remedy 
„under Article- 226 of the Constitution. On 
behalf of the petitioners it has been sub- 
mitted that sub-rule (1) of Rule 31 of the 


Rules contemplates the election of a single. 


-candidate being challenged and, there- 
fore, an election petition cannot be filed 
where the election of a number. of. candi- 
-dates is challenged by the petitioner. This 


argument is based mainly on the use of: 


the expression “the election of a candi- 
date” in sub-rule (1) of Rule 31, We are, 
however, not impressed by this argument 
because in Section 13 of the General 
Clauses Act, 1897, the words in the singu- 
ler include the plural. No doubt, Section 
13 of the Act is applicable to Central Acts 
and Regulations only; but unless the 
context otherwise requires, the same rule 
of construction should be applied to _ the 
rules framed under the Advocates Act, 
1961 (hereinafter referred to as ‘the Act’) 
jwhich is a Central Act. We, 


validity of the election of more than one 
candidate by an election petition. 

8. The law is almost settled that 
the High Court would not ordinarily en- 
tertain.a petition under Article 226 of the 
Constitution where an equally efficacious 
remedy is open to the petitioner under 
the generel lew vide Than Singh v. Supe- 
rintendent of Taxes, AIR 1964 SC 1419 
and Tata Engineering and Locomotive Co. 
Ltd. v. Assistant Commr. of Commercial 
Taxes, AIR 1967 SC 1401. .In Municipal 
Council, Khurai v. Kamal Kumar, AIR 
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‘tioners are not challenging: the validity] - 


therefore, . 
ibold that it is permissible to challenge the: 


„ed as an equally ` 


stage, 


-1965 SC 1321 their Lordships, however, 


pointed out that even though. the High 
Court would not ordinarily entertain a 
petition under Article 226-of the Constitu- 
tion where an alternative remedy is open 
to the aggrieved party, it has jurisdiction 
to grant relief to such a party if it thinks 
proper to do so in the circumstances of 
the case. In Malam Singh v. Collector, Se- 
hore, 1971 MPLJ 531 = (AIR 1971 Madh 
Pra 195) (FB) it was held by Full Bench 
of this Court that there is no constitu- 
tional bar to the exercise. of writ jurisdic- 
tion in respect of elections to local bodies, 
such as, municipalities, panchayats and 
the like; -but the High Court may ‘decline 


_ to invoke its writ jurisdiction in an elec- 


tion dispute if the alternative remedy of 
an election petition is available. This de- 
cision was followed by a Division Bench 
of this Court in Kalka Prasad v. Election 
Officer, Bhopal, 1972 MPLJ 792 = (AIR 


-1973 Madh Pra 91), The rule of alter- 


native remedy in the context of writ juris- 
diction under Article 226 of the Constitu- 
tion is a rule of convenience and the exer- 
cise of discretion is governed by this rule; 
but where it is more convenient to all con- 
cerned to seek relief by a writ petition it 
would not be proper to throw. out a peti- 
tion merely on the ground that an alter- 
native remedy open to the petitioner has 
not been availed of We are of opinion 
that the alternative remedy of an elec- 
tion petition cannot be considered as an 
appropriate or equally efficacious remedy 


in a case like t 


9. In the present case the peti- 













of the election of any particular candi- 
date or candidates but the validity of the 
entire process of election whereby res- 
pondents Nos. 3 to 22 were declared 


the election itself whereby certain candi- 
dates at the election were declared elect- 


petition would not be an appropriate 
medy. In any case, it cannot be consider- 
3 efficacious -remedy. 
Moreover, since these petitions were ad- 
mitted for hearing by this Court and were 
not rejected in limine on the ground that 
an alternative remedy was open to the 
petitioner, it would not be proper to 
throw them out on this ground at this 


`o i 
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10. Another objection raised ‘by 
the respondents is that the Council should 
have been made a party. In Miscellane- 
ous Petition No. 666 of 1974 the Council 
has already been made a party. It has, 
however, not been made a party in the 
other petition; but its Secretary has been 
made a party thereto who can effectively 
reperesent the interests of the Council. 
Apart from this, the Council can, at best, 
be considered to be a proper party >but 
not a necessary party to a petition of this 
nature and since: no objection was taken 
by respondents on this score in the return 
and it was raised for the first time during 
arguments, the objection can be ignored. 
In any case, the respondents are not pre- 
judiced, in any way, by the non-joinder 
of the Council Learned counsel for the 
petitioner in Misc. Petition No, 763 of 
1974 has filed an application praying that 
the Council be allowed to be joined as a 
respondent even at this stage in case its 


- .joinder'is considered necessary. We do 


not wish to prolong this case by joining 
the Council at this stage, which would 
mean further protraction of these- long- 
pending petitions without any particular 


advantage, The application is, therefore, 
rejected, 
11. We now. proceed to consider 


the principal contention ‘of the petitioners 
that the entire process of election is viti- 
` ated as no appointment of Returning Offi- 
cer was made by the Council and the Se- 
cretary, who actually functioned as the 
Returning Officer, was not competent to 
discharge his functions. In order to appre- 
ciate this contention, it is necessary . to 
refer to the following provisions of the 
Election Rules. 

12. . ‘Returning Officer’ is defined 
in clause (p) of Rule 3 which reads as 
under i - 

“Returning Officer’ means the person 
appointed by the Bar Council as such to 
conduet an election.” 

‘Polling Officer is defined 'in clause 
(o) of Rule 3 in the following terms, 

t Polling Officer’ means a person ap- 
pointed as such by the Returning Officer 
and includes the person appointed by the 
Returning Officer to assist the ' Polling 
Officer,” - 

13. Rule 4 lays down that the elec 
tion of members of the Council shall be 
held at such place or places, on such date 
or dates, and during such hour or. hours 
as the Council may appoint, It is, there- 
fore, clear that the election programme is 
settled by the Council and is notified-un= 
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der its authority. The notice of ‘election is 
issued by the Secretary of the Council 
(hereinafter referred to as ‘the Secre-+ 
tary’). Under -Rule 8, the nomination 
papers are to be delivered to the Secre- 
tary -personally or through an agent or 
sent by registered post, Under Rule 9, 
‘which is reproduced below, the Secretary 
is empowered to scrutinize the nomina= 
tion papers: 

““Rule 9.—Doubt. as to validity of pro- 
posals: The Secretary shall scrutinize the 
nomination papers received at the place 
and time notified under Rule 6, and if in 
his opinion any nomination paper is in- 
valid, he shall report the same to the Ad- 
vocate General who shall decide the vali- | 
dity or otherwise of such nomination 
paper, and his decision shall be final. The 


. candidates or their agents shall be en- 


titled to be present both at the time of 
scrutiny before the Secretary as well as 
before the Advocate General and make 


-their submissions. No nomination papers 


shall be rejected except for a defect of a. 
substantial character and the Advocate- 
General may allow any defect to be recti~ 
fied.” 


It would appear that although the Secre- 
tary is competent to accept a nomination 
paper after scrutiny, he is not competent 
to reject it; and if In his opinion, any 
nomination is invalid, heis ‘bound to 
report the same to the Advocate General 
who is competent to decide the validity or 
otherwise of such momination paper and 
his decision ig final. Under Rule 10, a 


candidate may withdraw his candidature 


by a communication in writing to the Se- 
cretary by the specified date. Rule 11 
Jays down the circumstances in which the 
duly nominated candidates may be de- 
clared elected. It does not, however, say 
who is entitled to declare them duly 
elected. . Under Rule 12 it is the duty of 
the Secretary to publish the names of the 
candidates validly nominated, except 
those who have withdrawn. Rule 14 pro- 
vides that the voting paper shall bear on 
it the facsimile of the Secretary’s signa- 
ture. It is pertinent to notice that no 
function has been assigned to the Return- 
ee ee the rules up to 
Rule 14, 


14, The functions of the ‘Returning 
Officer are specified in Rules 15, 23, 25, 
26, 27, 28, 29 and 30. Under Rule 15, the 
power of appointing Polling Officers is 
‘conferred on the Returning Officer. In 
Rules 23 to .30 the functions relating to 
opening of the ballot boxes, counting of 
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votes, rejecting of invalid: voting papers 
and declaring the results are assigned to. 
the Returning Officer. There can thus be 


no doubt that certain important functions. 


in connection with the Bar Council Elec- 
tions, such as counting of votes and. de-. 
- claration: of. the results, are to be per- 

formed by the’Returning Officer under the 
rules, vel wot 


15. In the instant casé, the accept-' 
ed position is that the Bar Council did not - 
appoint any one as ‘Returning Officer’- 


within the meaning of clause (p) of Rule 3 
and the Secretary functioned as the Re- 
turning Officer throughout. According to 
the petitioners, this omission on the part 
of the Council is fatal and vitiates the 
entire process of the election: The. res- 
pondents, on the other hand, 


tent to function as Returning Officer 
where no Returning Officer is appointed 
by the Council. Rule 32 of the rules reads 
asunder: .- >ù ae 

«39 Conduct of Elections: Except as 


otherwise provided in these rules, the Se-- 


cretary shall be in charge of the conduct 
of the election. Explanation: For the 
purposes of these rules, ‘Secretary’ shall 
mean a person appointed .as Secretary 


under Section 7 of: the Act, or any other. 
person appointed: by the Bar Council to: 
perform the duties of the Secretary under 


these rules.” ae 
16. witl 
the merits of the rival contentions, it is 


necessary to take into consideration cer- . 


tain material facts which have an im- 


portant bearing on the question. It was’ 


stated by Shri R: P. Verma, learned coun- 
sel: for the respondents that no ‘Return- 


ing Officer’ was appointed for the election 
held during the year 1969,: although these’ 


yery rules were in force at that time and 
for the said elections the Secretary func- 


tioned as the Returning Officer without”’ 
any objection by any party at any stage.’ 
According to him, the Secretary ‘followed. 


the previous practice even in regard to 
these elections in the absence of any-ap- 


pointment of ‘Returning Officer’ by the: 


Council; and no objection was raised on this 


aceount by anyone at any time before the. 


declaration of the election: results. Al- 
though the previous practice: cannot be 


considered as an authority for the inter-: 
pretation of the rules as canvassed by the: 


respondent, it is. certainly: relevant to 
gome extent. oF 

17. 
tion in this connection is that Rule 2 of 


rely on 
Rule 32 of the. rules in support of their’ 
contention that the Secretary is compe-: 


Before we proceed to deal with’ 


Another important considera-" 


the Rules lays down that they shall be 
subject to the rules made by the Bar 
Council of: India. A State Council is 
competent to make ‘rules. in. regard to” 
various matters specified’ in sub-sec. (2) of 
Section 15:of'the Act. .Sub-section (3) of 
Section 15 of the Act, however, leys down 
that no rules made under the section by a 
State Council shall have effect unless they 
have been approved by the Bar Council 
of India. The Election Rules. were, no 
doubt, approved by the Bar Council of 
India; but,-as pointed out above, there is 
a specific provision inthe Rules that they’ 
would be subject to the rules made by 
the Bar Council of India. Similarly, 
clause (b).of Rule 1 of the rules framed 
by the Bar Council of India under Sec- 
tions 3 and 49 of the Act regarding elec- 
tion- of members of the State Councils in 
India clearly lays down that in the case 
of any repugnancy between the said rules 
and any rule or rules of any of the State 
Councils, the said rules shall prevail and 
the rules framed by the State Councils 
shall be void to the extent. of such re- 
pugnancy. The said rules contain provi- 
sions in detail regarding counting of votes 
and declaration of: results; and therein 
the Secretary and the Returning Officer 
have been treated at par as is clear from 
sub-clause (b) of clause (1) of Rule 4, the 
relevant part of which reads as under: 


> “Whe Secretary or Returning Officer 
conducting the election shall exclude from 
the poll— = one Rw 
Bt eee +$% “ee 
_ 18. ` It is thus clear. that the rules 
framed by the Bar Council of India con- 
template that where no Returning Officer 
is appointed, the Secretary shall perform 
the functions of the Returning Officer in 
regard to counting of votes and declara- 
tion of results. It appears. that the Bar 
Council of India approved the Rules as- 
suming that the scheme. thereof was also ` 
to the effect. that the Secretary was to per- 
form the functions of the Returning Off- 
cer where no Returning Officer was ap- 
pointed by the Council. This “assumption 
has a foundation in Rule 32 of the Rules 
which provides that the Secretary shall be 
in charge of the conduct of -the election.. 
The person in charge of the conduct of 
an election must necessarily be competent 
to perform all the functions in connection 
therewith, including the functions of the 
Returning . Officer where no Returning 
Officer is appointed. 8 
19. Shri R. S. Dabir, learned coun- 


. sel for the petitioners, laid considerable 


stress on the expression “except as other- 
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wise provided in these rules” in Rule 32 


and vehemently argued that from the : 


aforesaid -éxpression itis clear that -the 
Secretary cannot perform the functions of 
the Returning Officer specified in the 
foregoing rules. There is, no doubt, some 


force in this contention; but the said ex- 


pression is susceptible to two interpreta- 
tions. According to one construction, the 
Secretary is not at all competent to per- 
form the functions of the Returning Off- 
cer and can only perform such functions 
as have not been specifically assigned to 


the Returning Officer. The other construc- - 


tion is that.the powers of the Secretary 
under Rule 32 would be curtailed only if 
the Council chooses to appoint a Return- 
ing Officer under clause (p) of Rule 3; but 
if the Council does not appoint anyone as 


Returning Officer, the Secretary is compe- 


tent to'perform all the functions in con- 
nection with the election, including those 
of the Returning Officer. -According to 
this construction." Rule 32 empowers the 
Secretary to perform evén the functions 
of the Returning Officer unless: Returning 
Officer; other than the Secretary, is’ ap- 


pointed by the Council. We are of the: 


view that the latter construction would 
be reasonable in the circumstances of this 


case and it would not only be consistent 


with the rules framed by ‘the Bar Coun- 
cil of India but also with the previous 
practice of the Council, The principle of 


harmonious construction applicable to the ~ 


different provisions of a statute can legiti- 
mately be extended to the provisions of 


different sets of rules framed under the- 


same Act and, therefore, we must accept 
a construction which hormonises the rules 
of the State Council with the rules of the 
Bar Council of India. 


20. The aforesaid construction is 


also reinforeed by the consideration that ` 


- there- is no rule making it obligatory for 
the Council- to appoint Returning Officer. 
` Clause (p) of Rule 3 of the Rules merely 
defines “Returning Officer” and by impli- 
cation gives an option to the Council to 
appoint a Returning Officer of its choice 


to conduct the election, if it so“ desires; ` 
but if the Council, either deliberately or: 
does not appoint’ 
anyone as Returning Officer, Rule 32 con-— 


through inadvertence, 


fers wide powers on the Secretary to per- 
` form all the functions necessary for the 
- conduct of the election, including those of 
the Returning Officer. 
tinent to mention in this connection that 
no qualifications have been laid down for 
the appointment of “Returning Officer” 


and as such the Secretary can very: 
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Returning Officer. 


It would be per-- 
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well be appointed as Returning Officer.: 
Secretary is a responsible Officer himself. 
and performs several important -functions 
in connection with the election as laid . 
down in Rules 6 to.14 of the Rules, in- 
cluding acceptance of nomination papers. 
Rule 11, which provides for the declara-. 


. tion of the nominated candidates as elect~. 
-ed where their number is less than the 


number of seats, makes no mention of 
It can, therefore, be 
legitimately inferred from this rule that 
the Secretary is himself. competent to de- 
clare the nominated members to be elect-. 
ed thereunder. This is also a very im- 
portant function in connection. with the 
election. 


21. Thus, after carefully examin- 
ing the provisions of the various rules,| . 
both of the Council as well as of the Bar| . 
Council of India, we are of the view thatl” 
under Rule 32 of the Rules the Secretary 
is competent to perform the functions of 
the Returning Officer where no other per- 
son is appointed as Returning Officer by 
the Council. ‘It wag not disputed before] 
us that the Secretary performed all the: 
functions of the Returning Officer, in- ` 
cluding the appointment of polling ofi- 
cers, counting of votes, rejection of votes 
and declaration of results. As no one was- 
appointed Returning Officer by the Coun-' ' 
cil, we hold that the Secretary: was com~' 
petent to perform all the functions of the: ` 
Returning Officer and as such the election: - 
cannot be assailed: on this ground.. 


22. Another contention of the peti- 
tioners is that the old Council, the mem- 
bers of which had -been elected in 1969, 
ceased to function on the expiration of its 
term of four years sometime.in 1973 and, 
therefore, there was no legally constituted 
Council in existence to hold the election 
under Rule 4 of' the Rules. It was not - 
disputed that the previous election of: the: 
Council wes held on 24-8-1969 and the 
result of the said’ election was declared 
on 8-9-1969 and published in the Madhya 
Pradesh Gazette on 19-10-1969. It would, 
therefore, appear that the term of office 
of the members of the, Council, which 
under Section 8(1) of the Act is -four: 
years, expired on 18-10-1974; but from 
sub-section (2) of.. the. said section it is,- 
clear that a member of the State Bart 
Council does not ‘automatically. . cease to 
hold office on the expiry of ‘his term and, 
notwithstanding the expiration of his 
term of office, he continues to hold office! 
until -the publication of the result of the 
election of: his successor.. Thus, in view 


1976 
of sub-section (2) of Section 8 of the Act, 


the contention of the petitioners that there - 


was no legally constituted Council to hold 
the -election in question is- completely 
devoid of merit and must be rejected. 


23. The next contention of the 
petitioners is that one of the voters, Shri :* 


Basantilal Barania, was not permitted -to 


vote at the Indore polling: booth bécause. 
his name was not in the extract of the > 


electoral roll supplied to the polling offi- 
cers, The facts stated by the petitioners 
are not disputed. It is also not disputed 


that the name of Shri Basantilal Barania _ 


was in the electoral roll and as. such he 


was competent to exercise his right of. 


vote. But the question is, whether the 
denial of the aforesaid right to him vitiates 
the entire election as contended by the 
learned counsel for the petitioners: In 
this connection it would be pertinent to 
refer to sub-rule (8) of Rule 31 of the 
Rules which reads as follows: 










not of a substantial character.” 
Under this sub-rule no petition challeng- 


that since an election cannot be challeng-~ 
petition, it cannot even be challenged by 
a writ petition. It is also clear from the 


sub-rule that any error or irregularity in 
the conduct of an election, which is not 


would have made any difference to the 
result of the election. We, 


lenged on this ground. 


. 24 Another contention of the peti«: 
tioners is that the entire election is- 


vitiated because 300 votes were wrongly 
rejected merely on the ground that the 
first preference was indicated by the 
Roman numeral 'T and not by the figure 
‘1’ according to the international form: of 


Indian numerals. In this cornection it is’ 
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ed. on the aforesaid grounds by an election ` 


therefore, ` 
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necessary to refer to Rule 21 of the Rules 
which is reproduced below: : 
“21. Voting Papers when Invalid: A 


` voting paper shall be invalid on which :— 


‘oi (a) the figure ‘l’ is not marked;-or - 
- (b) the figure 'l’ is set opposite the 


- name of.more than one candidate or is so 


placed as to render it doubtful to which . 


‘candidate it is intended to apply; or 


(c) the figure ‘1’ and some other : 
figures are set apposite the name of the 
same candidate; or 

-(d) there -is any mark in writing by 
which the voter can be identified; . 

(e) the preferences are indicated in 
words as 'ONE’, ‘TWO’ etc. 

. (£) the marking on the voting paper 
is not in the international form of Indian , 


numerals,” 


25. According to clause (b) of the 
said rule, a voting paper is liable to be 
rejected as invalid if the marking on the 
voting paper is not in the international 


“No petition sh suai! om heroa form of Indian numerals, such as 1, 2, 3 


etc. It was not disputed before us that 
a number of voting papers were rejected 
because the preferences were not indicat- 
ed in the international form of Indian 
numerals, There can be no doubt that 


‘where the preferences are indicated in 


the form of Roman numerals, such as,- I, 
Il, IN, IV, ete., it is not in accordance 
with the Rules and a voting paper js liable | 
to. be rejected on this ground being in 
contravention of the provisions .of Rule 21 
of the Rules; but-it appears to. us that.a 
number of voting papers were. rejected 
merely, because the figure. ‘l’ was written . 
in such a manner that it resembled the 
Roman numeral ‘I’ even. though the 2nd, 
3rd and 4th preferences were in figures 2, 
3 and 4 in accordance with Rule 21. We 
find no justification for the rejection of 
such voting papers, because the question 
whether the preferences, are indicated in 
Roman numerals or in the international- 
form of Indian numerals must be decided . 
by. scrutinizing the voting paper as. a. 
whole and not by looking at the shape of 
the figure '. The figure ‘t’ closely re-. 
sembles Roman numeral ‘I’ as would ap- 
pear .from the figure ‘l’ as printed in 


“ Rule 21 itself, In fact, in clause (a) of 


sub-rule (1) of Rule 20 the figure ‘1’ as 
printed therein exactly resembles the: 
Roman ‘numeral ‘Tl’. This clearly de- 
monstrates the fact that the figure ‘l' 
bears close resemblance to Roman nume- 
ral T; and. when written in a hurry, it: 
may be difficult to say whether it- is 
figure ‘l’ or the Roman numeral T’. But: 
this doubt can very well be resolved: by 
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taking into consideration the 2nd and 3rd 
preferences. If they are indicated in the 
international form of Indian numerals, 
there can be no room for doubt that the 
first preference is indicated by the figure 
T and not by Roman numeral ‘T, 


26. There can be no doubt that 
Rule 21 is mandatory and must be strict- 
ly complied with; but strict compliance 
does not mean compliance divorced from 
commonsense. We, therefore, hold that 
where in the voting paper a voter has in- 
dicated his 2nd, 3rd and other successive 
preferences by the figures ‘2’, ‘3? and so 
on, the voting paper is not Hable to be 
rejected merely because the figure ‘1’ re- 
lating to the first preference resembles 
the Roman numeral ‘I’. It was not dis- 
puted before us that a fairly large num- 
ber of voting papers have been rejected 
on this flimsy ground which has not only 
resulted in grave injustice but vitiates the 
result of the entire election. It is diff- 
cult to say at this stage what would be 
the actual result if such rejected voting 
papers are duly taken into consideration. 
It ‘is, therefore, necessary to quash the 
result of the election on this ground and 
direct the Secretary to declare the result 
afresh after a recount in the light of the 
observations made above. 


27. Lastly, we may consider an 
objection of a very trivial nature in the 
petition filed by Shri R. C. Pandey. The 
grievance {s that his name in the voting 
papers was not put at the top even though 
he was the first to file his nomination; but 
was placed at No. 37 in the alphabetical 
order. He was, however, unable to point 
out any rule to the effect that the names 
of candidates should be printed on the 

oting papers in the order in which the 

nomination papers are filed. In the ab- 
sence of such a rule, printing of names of 
the candidates on the voting papers in 
the alphabetical order was perfectly rea- 
sonable for the convenience of the voters. 
We, therefore, do not find any substance 
in the contention of the petitioner that the 
election is vitiated on this ground. 


28. No other point was pressed 


before us.by the learned counsel. 


29. Although most of the conten- 
tions of the petitioners- have failed, these 
petitions must be partly allowed in view 
of the decision of this Court that a num- 
ber of voting papers were wrongly re- 
jected, because it is difficult to say what 
would be the ultimate result of the elec- 
tion if the rejected ballot papers are taken 
into account. 


A.LR. 


30. After the draft of the order 
was placed on the table, certain oral re- 
presentations were made to us regarding 
the logical consequences of the final order 
as proposed. An application was filed on 
behalf of the petitioner in Miscellaneous 
Petition No. 763 of 1974 for taking into 
consideration the submissions made there- 
fn and for pronouncing the draft order 
forthwith with such modifications as the 
Court may think fit.: Another application 
was filed by Shri Dabir praying for cer- 
tain directions in connection with the re- 
count after including the wrongly reject- 
ed ballot papers. We, therefore, heard 
learned counsel for both the sides. this 
day, particularly in regard to: the matters 
pee to the final order as pronosed 

y Us. 


31. In the proposed order, there was 
a direction that the election of the Coun- 
cil shall be quashed and the Secretary of 
the Council shall declare the result of the 
election afresh after taking into account 
the ballot papers which had been wrong- 
ly rejected. After hearing the learned 
counsel, it appears to us that it would not 
be proper to make an order in these terms 
because it is verv likely that the election. 


_ of a number of members may not be af- 


fected even after taking into account the 
wrongly rejected ballot papers. If the 
result of the election is quashed now, even. 
before the re-count, such members would - 
unnecessarily be unseated till the declara- 
tion of the result afresh giving rise to lot 
of inconvenience and unnecessary em- 
barrassment to them. We have, therefore, . 
decided to modify our proposed order; but, 
before we do so, we would deal with an 
argument which was advanced by Shri 
R. S. Dabir. learned counsel for the peti- 
tioners, in this connection. 


32. It has been argued that under 
sub-rule (1) of Rule 30 of the Election 
Rules, a list of the candidates elected to 
the Council can be prepared only upon 
the completion of the count; and since, 
according to the finding of this Court, a 
number of valid votes were rejected, it 
necessarily follows that there was no com- 
pletion of the count and as such the list 
contemplated by the said sub-rule could 
not be prepared nor could it be published 
in the official gazette as reauired by sub- 
tule (2) of R. 30. Shri Dabir, therefore 
urged that as a logical consequente of the 
finding of this Court that a number of 
valid votes were rejected, the Court is 
bound to auash the result of the election, 
irrespective of its consequences. We are, 
however, not impressed with this argu- 
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ment. Merely because some votes were 
wrongly rejected, it does not mean that 
there was no completion of the count. 
The expression ‘completion of the count’ 
smeans:‘completion of the process of count- 
ing’ which would include both acceptance 
of -valid . votes. andi. rejection’ of invalid 
votes, Merely because: there was some 
error Ìn accepting or rejecting a-vote it 
does not mean that the: process of count- 
ing itself was not completed. We, there- 


fore, hold that our finding that a number. 


of valid votes were rejected need. not 
necessarily affect the election of each and 
-every elected member, until fresh result 
‘of the election i9 declared after taking 
into account the ballot papers which were 
wrongly rejected. 


33. The hine are, “haitis 
partly allowed; and it is hereby directed 
that the Secretary of the Council shall 
take necessary action in accordance: with 
the. Election Rules to declare the result 
of the election afresh after taking into ac- 
count the ballot papers, which were 
wrongly rejected, in the light of the ob- 
servations made by us in. paragraphs 21 
to 26 of this. order. A list of the -candi- 
dates elected to the Council in accordance 
with such result shall be duly published 


and forwarded to the,authorities specified -` 


in the Rules in supersession of the previ- 
ous list, provided that the members- of 
the Council,..whose election is not affect- 
ed by such result, shall be deemed :to 
have been elected on the date of: publice~ 
tion of their names in the official gazette 
previously, The election of the members, 
who may be found to be not elected after 
taking ‘into account the wrongly: rejected 
ballot papers, shall be deemed to have 
been set aside with effect from the date 
of declaration of the fresh result.of the 
election. Recounting shall be- completed 
within period of one month from the date 
of this order; 


34... We make no order as to costs 
‘of these petitions. The security amounts 


deposited by the Peover shall be re~ ` 


funded to them. 
Order | Scaseaidaly: 
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‘Chandroji Rao, Applicant v.-The State 
of Madhya Pradesh and others, Onposite 
Parties. 

Misc. ` Petn. ‘No. 67 of 1970, Dj- 12-8- 
1975. 

(A) M. B. Abolition of Jagirs Act 
(28 of 1951),- Section 29 — Appeal. under 
— New plea — Raising of — Permissibi- 
lity — Constructive res judicata — Prin- 
ciples of — Applicability. 

In appeal to Board of Revenue against 
determination of compensation by Com- 
missioner, new point requiring fresh en- 
quiry on question of fact cannot be al- 
lowed to be raised for first time. AIR 1966 
SC 1017, Followed. (Para 14) 

“Where the: Board in such an appeal 


. remanded ‘the case to Commissioner after 


holding on concession made by Jagirdar 
that the tanka amounts did not include 


„tanka of a village, and the Commissioner 


determined the compensation . according- 


ly, in further appeal therefrom the Jagir- 


dar was debarred from raising new plea 
in that regard on principles of construc- 
tive res judicata. (1969) 1 SCWR 366, 
Followed. . (Para 14) 
(B) M. B. Jagir Land Records Manage- 
ment. Act (25 of 1949), Sections 3, 4 — 
Fixation of cost of management at 10 per 
cent from each Jagir — Propriety. ` 

By virtue. of Sections 3 and 4 of the 


- Act, it is not necessary for the Govern- 


ment to give details of the calculations in 
the order fixing management charges and 
it the cost of management is fixed at 10 
per cent of the Nikasi of all the Jagirs, it 
can order realisation of the dues at 10 


_fper cent from each Jagir. Once a per- 
_ centage is fixed instead of the actual 


amount, it necessarily fixes the propor- 
tionate cost: of management within the 
: (Para 17) 
(C) Constitution of India, Article 226 


.— Certiorari and mandamus — Jurisdic- 


tion of High Court — Nature of. 


The writ of certiorari is issued (1) for 
correcting errors of jurisdiction or (2) 
when the Court or tribunal acts illegally 
in the exercise of its undoubted jurisdic- 
tion or (3) when the order of the inferior 
tribunal is shown to suffer from an error 


-which is apparent. on the face of the re- 


cord. The High Court in issuing a writ 
‘of certiorari acts.in exercise of supervi- 


“sory and not appellate jurisdiction. The 


JS/KS/D793/75/SSG 


. 120 M.P.. [Prs 1-4]: 


High Court does not review or re-weigh 
the evidence upon which the determina- 
tion of the inferior tribunal purports to 
be based. f f (Para 18) 

~The writ of mandamus is issued when 
there is a specific legal right but no speci- 
fic legal remedy for enforcing such right. 
Two ‘conditions must’ be satisfied for 
issuance of a mandamus. The petitioner 
must show that he has a legal right to the 
performance of a legal duty by -him 
@gainst whom mandamus is sought. Se- 
condly’ there must be á legal duty on th 
authority in_its public character. mas 
f Dae KEINE ` (Para 19) 
Cases Referred: Chronological Paras 
(1969) 1 SCWR 366 = 1970 Jab LJ 44 4 
AIR 1966 SC 1017 = (1963) 1 SCR 85 14 
(1963) Misc, Petn. No..307 of 1963 (Madh 

Pra) ; 4 

. V. K. Sapra, for Applicant; S. N. 
Tandon, -Dy. Govt. Advocate, for Opposite 
Parties. A ; 

SHIV DAYAL, J.:— By this petition 
under Arts. 226 and 227 of the Constitu- 
tion the petitioner, Col. Sardar Angre, has 
sought a writ of certiorari to quash the 
order of the Commissioner dated Dec. 14, 
‘1962, and the order of the Board of Reve- 
nue, dated Sep, 22, 1969, and a writ of 
mandamus directing the State of Madhya 
Pradesh and the Commissioner not to de- 
duct the amount of Rs, 1,33,897/8/3 from 
the amount of compensation payable to 
„bim under the M. B. Abolition of Jagirs 
Act, 1951, and to enhance the compensa- 
tion to the extent of Rs. 3,738/- (being 7 
times of Rs. 534/- representing the Tanka 
of village Bhaisakhedi). 

2. The petitioner Col Sardar 
Angre was a Jagirdar of Tahsil Nevri 
Bhorasa and Panbihar in the erstwhile 
Gwalior State. 
several princely State, a new State of 
Madhya Bharat was constituted. Under 
the Madhya Bharat Abolition of Jagirs 
Act, 1951, (hereinafter referred to as: the 


‘Abolition Act), the petitioner's Jagir was - 


’ resumed ‘on December 4, 1952, under Sec- 
tion 3 of the Act, by the State. of Madhya 
- Bharat. Section 4 of the Act enacts the 
consequences of the resumption. Sec- 
tion 8 of the Act provides for determina- 
tion of compensation to be paid to Jagir- 
dars in consequence of the resumption. 
Accordingly, proceedings. were taken for 
- the determination of the compensation 
payable to the petitioner. The manner 


`. of determining compensation is provided in 


Schedule I to the Act. Clause (i) of the 
schedule defines ‘basic year’; clause (2) 
defines ‘gross income’; clause (3) defines 


Chandréji Rao v. State (Shiv. Dayal J.) 


In 1948, by merger of. 


ALR. - 


‘basic. income’; clause (4) defines ‘net in-. 
come’ and clause (5), which defines ‘com- 
Pensatory amount’ reads thus :— 

“The compensation payable under 
Section 8 to a Jagirdar shall be seven 
times his net income calculated in accord- 
ance with the provisions hereinbefore. con- 
tained.” ~- ..-. ' ; 

3- By his order dated January 11, 
1958, the Commissioner determined the 
Compensation payable to the petitioner. 
Agegrieved by that order, the petitioner 
preferred an appeal to the Board of Reve- 
nue. That appeal (D. B. Appeal No. 16/1958) 
which was decided on Noy. 9, 1969,-was 
partly allowed. The case was remanded 
to the Jagir Commissioner with certain 
directions, holding that (1) Rs. 30,000/- on 
account of Paiga shall not be. deducted as 
Tanka (per discussion in para. 12): (2) 
proportionate amount of Tanka for village 
Bhaisakhedi shall not be deducted (as dis- 
cussed in para. 13 (a)); and (3) no deduc- 
tion shall be made-on account of land re- 
cords management (as discussed in para- 


.graph 16). 


4. The Jagir Commissioner, by his 
order dated December 14, 1962, re-deter- 
mined the amount of compensation. Re- 
garding the question of Paiga, the Commis- 
sioner gave effect to the aforesaid deci- 
sion of the Board of Revenue and did: not 
deduct: Rs, 30,000/-. The State preferred 
an appeal to the Board of Revenue (D. B. 
Appeal No. 31-I. of 1963) contending that 
in the earlier decision of the Board of Re- 
venue (dated November 9, 1960), all that 
was held was that Rs. 30,000/- could not 
be deducted “as Tanka,” but the Commis- 
sioner should have held that, that amount 
could be deducted under Item No. 6 of 
paragraph 4 of Schedule I to the Act. A 
preliminary objection was raised by Sar- 
dar Angre that a new ground could not 
be taken in that subsequent appeal before 
the Board of Revenue inasmuch as it was 
barred as constructive res judicata. That 
preliminary objection was rejected by the 
Board. Sardar Angre filed a writ petition 
in this Court (Misc. Petition No. 307-of 
1963). : ; 

A Division Bench consisting of 
Dixit, C, J. and Pandey, J.. held that the 
new plea raised by the State Government 
in the subsequent appeal (No. 31-1 of 
1963) was barred by constructive res judi- 
cata, as it had not been raised in the ear- 
lier appeal (No. 16 of' 1958), Aggrieved 
by that order of the High Court, the State. 
preferred an appeal to the Supreme 
Court (Civil Appeal No. 459 of 1966)*. It 


*Reported in (1969) 1 SCWR 366. 
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was held by the Supreme Court that. by 
virtue of Section 151 of the M. B. Land 
Revenue and Tenancy Act, the provisions 
of the Code of Civil Procedure applied, so 
that under Section 11 of the Code a new 


plea was barred on the principle of con-. 


structive res judicata. It was further 
held that even if Section 11 of the Code 
did not in terms-apply, the principle of 


res judicata would certainly be applicable- 


for the purpose of achieving finality -in 
the litigation. Thus the question of the 
amount of Rs. 30, 000/- finally. came to an 
end. 

5. From the decision of 486 Com- 
missioner dated December 14. 1962 (supra), 
Sardar Angre also preferred an appeal 
(No. 36-I of 1963) to the Board of Reve: 
nue on two points. 

First Point :— The Commissioner was 
in error in holding that the Tanka of 
Rs. 21.664/- did not include the amount 
of Tanka pertaining to village Bhaisa- 
khedi. 

Second Point:— The Jagir Commis- 
sioner erred in deducting Rs. 1,33,897/8/3 
on account of the charges for the manage- 
ment of the land records. 


6. . The Board of Revenue decided 
both these points against the petitioner 


and: dismissed the appeal by its order- 


dated ‘September 22, 1969, aggrieved by 
which he has invoked the jurisdiction of 
this Court under Articles 226 and 227 of 
the Constitution by. this petition. In this 
‘petition, the’ same two points have. been 
canvassed. 

FIRST POINT 


7. Shri Sapre, learned counsel for 
the petitioner, has advanced three alter- 
native arguments before us. His first 
contention is that the Tanka of Rs. 21,664/- 
included the Tanka of Rs. 534/- payable 
in respect of Bhaisakthedi.and that village 
was taken out from the Jagir in the year 
1953, and the Tanka of Rs. 21,664/- was 
fixed as back as in the year 1924, at the 
time of mutation of the petitioner. 


8. It may now be mentioned that 
Tanka means the amount payable by a 
Jagirdar to the State. In determining 
compensation, net income is arrived at 
by deducting from the gross income the 
Tanka payable by the Jagirdar to the 
State Government for the basic year, be- 
sides some other items enumerated’ in 
paragraph 4 of the first schedule. Thus, 
if the amount of Tanka is reduced, the 
_ net . income, increases and consequently 
the amount of compensation also in- 
creases. oes F 
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9, . It was contended by the learn- 
ed counsel for the petitioner that out of 
Rs. 21,664/- Rs. 534/- had to-be deducted: 
so that the amount of compensation had 
to be enhanced to the extent of 7 times 
of Rs. 534/-. The Commissioner was 
patently in error when he held that this 
amount was not included in the Tanka 
amount of Rs. 21,664/-. 


10, A notice dated October 14, 
1957, was issued by the Commissioner 
Land Reforms and Jagirs, Madhya Bha- 
rat; to the petitioner calling upon him to 
file objections, if any, by October 25, 
1957. At item No. 13, the amount of 
Tanka has been shown as Rs. 51.664/-, 
which comprises. of Rs. 30,000/- in lieu of 
Paiga and Rs. 21,664/- in respect of the 
Jagir. Although Sardar Angre did not file 
any objection at that time. the Board of 
Revenue, in its-order in D. B. Appeal No. 
16 of 1958, considered the objection and 
held that the amount of Tanka for village 
Bhaisakhedi could not be deducted. 

11, However, there is no sub- 
stance in Shri Sapre’s contention, The 
learned Commissioner found as a fact that 
in the Tanka of Rs. 21,664/- was not: in- 
cluded the Tanka of village Bhaisakhedi. 


‘This -is a finding of fact. ‘Moreover, the 


amount of Tanka, which is to bé taken 


‘into consideration, is that amount of Tanka 


which was payable by the Jagirdar in the 
basic year (1951-52) and in the basic year, 
the amount of Tanka payable. by the peti- 
tioner was Rs. 21,664/-. Furthermore, 
before the Board of Reveriue, Shri Sapre 
conceded: that in the Tanka-of Rs. 21,664/-, 
the Tanka for village’ Bhaisakhedi was not 
included. 

12. The second limb of the argu- 
ment is that the Commissioner had no 
jurisdiction to refuse to reduce the amount 
of Tanka, when the Board of Revenue in 
D. B. Appeal No. 16 of 1958 gave specific 
directions -in that behalf Clearly, this 
contention is without substance. The 
Board of Revenue did not give any de- 


‘finite: finding but merely said that the ` 


amount of Tanka for village Bhaisakhedi 
was not to be deducted and observed that 
the matter needed further enquiry. The 
Commissioner had, therefore, jurisdiction 
to go into that question afresh. More- 
over, once it was conceded before the 
Board ‘of Revenue that the Tanka of 


‘Rs. 21,664/- did not include the Tanka 


payable for village Bhaisakhedi, the ob- 
jection before us is without meaning. 

13. The third argument „advanced 
before us by Shri Sapre is the same which 


_ ‘was endeavoured to be taken for the first 


i 
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time before the Board of Revenue in 
Appeal ‘No. 36-I of 1963. It was a new 
point. It was this. The amount of Tanka 
of Rs. 21,664/- was not fixed after deduct- 
ing the amount of Rs. 2,797/- on account 
of muafi and. this amount should now be 
deducted from the total Tanka of Rupees 
21,664/-, in order to arrive at the correct 
amount of Tanka for the basic year. The 
Board of Revenue did not permit the peti- 
tioner to raise this objection on the ground 
that it was constructive res judicata. : The 
Board relied on the above-mentioned de- 
cision of the Supreme Court, which. was 
rendered between the same parties ina 
matter arising from this very case 


14, Shri Sapre contends that his 
application for amendment ought to have 
been allowed. In the first place, a new 
point is not, allowed to be raised for. the 
first time in appeal when it will require 
a fresh enquiry on a question of fact. See 
Iyyappan v. Dharmodayam Co., AIR 1966 
SC 1017. Besides, the Board of Revenue 
has rightly held, on the principles laid 
down by their Lordships, that the peti- 
tioner was debarred, on the principles of 
constructive res judicate, from raising the 
new plea. We would add further that in 
the relief clause in this petition, what has 
been claimed is enhancement of compen- 


sation “to the extent of 7 times the amount’ 


of Rs; 534/- representing the Tanka of 
village Bhaisakhedi”. Therefore, the peti- 
tioner Has really confined the’ first’ point 
to the Tanka payable for village Bhaisa- 
khedi, f 
i SECOND POINT :— ' 

15. Learned counsel for the peti- 
tioner urges that the amount of Rupees 
1,33,897/8/3 could not be deducted as 
charges for the management of land Te- 
cords, 


16. ` The State of Madhya Bharat 
had taken over the management of the 
land records of the Jagirs. Necessary 
expenditure was to be realised from the 
Jagirdars, For that purpose, the Madhya 
Bharat Jagir Land Records Management 
Ordinance, Samvat 2005, was promulgated. 
It was replaced by Jagir Land Records 
Management Act, No. 25 of 1949. Sec- 
tions 3 and 4 enacted as follows:—' 


“Management of the Land Records of 
Jagirs and the appointment of village 
Patwari by the Government.—Notwith- 
standing anything contained in any 
Act, Regulation or Rule in force in 
any covenanting State of the’ United 
State, the preparation of the papers 
_ of Land Records of all the Jagirs 
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within the United State, and the manage- 
ment of establishing an office for it and 
the appointment of the village Patwari 
shall be.done by the Government and 
cost, which will be incurred by the Gov-- 
ernment in all this management shall in 
proportion to the land revenue. of the 
Jagirs, be realised from them as arrears 
of Tanka, 

_ 4 Power of e RETE to deter- 
mine the'amount and proportion of the 
cost to be realised.—The power to deter- 
mine the amount and the proportion of 
the cost to be realised under tthe forego- 
ing section shall vest in the Government.” 
In accordance with the above sections, 
the State Government, in the revenue 
department, issued a memorandum dated 
July 2, 1958, (Annexure VI) whereby the 
management charges were fixed at 10 per 
cent of the Nikasi of a Jagir, less the in- 
come .from the forest. However, Sec- 
tion 1 of the’ Act provided that it would 
come into force from a date to be notified 
by the Government. Since no, date. was 
actually notified,. the Madhya Pradesh 
Jagir Land Records Management (Valida-~ 
tion) Ordinance No. 1 of 1961, was pro- 
mulgated, which was subsequently re~. 
placed by Act No. 6 of 1961. -It was thus 
that the aforesaid Act 25 of 1949 "was 
brought into force from the date of its 
publication in the Madhya Bharat Gazette 
and all appointments made, costs: realised 
and other things done or actions taken 
under that Act were validated. 


17. ` Before the Board of.: -Revenue, 
the petitioner contended that the Valida~ 
tion Ordinance and the Validation Act 
themselves were not valid. But that point 
has not been canvassed before us, except 
that the cost of management -has been 
fixed arbitrarily. The Board has held 
that by virtue of Sections 3 and 4 of the 
Act, it was not necessary for the Govern- 
ment to give details of the calculations in 
the order and if the cost of management 
was fixed at 10 per cent of the Nikasi of 
all the Jagirs, it could-order realisation of 
the dues at.10 per cent from each Jagir. 
That is how the Board of Revenue inter- 
preted the word “proportionately”. We do 
not see any error in it. Once a percentage 
is fixed instead of the actual. amount, it 
necessarily fixed the proportionate cost of 
management within the meaning of S. 3. 


18. Certiorari is issued D for cor- 
recting errors of jurisdiction, i e, when 
an inferior Court or tribunal acts with- 
out jurisdiction or in excess of it or 
refuses to exercise it; or (2) when 
the Court or tribumal acta illegally 
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in the exercise of its undoubted jurisdic- 
tion, e. g., when it decides without giving 
opportunity to the parties to be. heard, or 
when the Court or tribunal violates the 
principles of natural justice; or (3). when, 
the order of the inferior tribunal is shown 
to suffer from an error which is apparent 
on the face of the record. The High 
ourt in issuing a writ of certiorari acts 
exercise of supervisory, and not appel- 
ate jurisdiction. The High Court. does 
not review or reweigh the evidence upon 
which the determination of the inferior 
tribunal purports to be based. The Court 
emolishes the order which it considers to 
e without jurisdiction or, palpably errone- 
ous; but does not substitute its own view, 
for those of the inferior tribunal. What 
is done by certiorari is that the offending 
ordér or proceeding is put out of the way 
- as one which should be used to the detri-. 


ment of any person. In the present case, 


the petitioner has not been able to make. 
out any case of defect of jurisdiction, nor 
is there any error apparent on the face. 
of the record. , , 

19. The high prerogative writ of 
mandamus is issued when there is a speci- 
fic legal right but no specific legal remedy 
for enforcing such right. Two conditions 
must be satisfied for issuance of a manda- 
mus. The petitioner must show that he 
has a legal right to the performance of a 
legal duty by him against whom manda- 
mus is sought. > Secondly, there must be 
a legal duty incumbent on the officer or 
authority in his or its public character. 
Here, on neither of the two points has 
the petitioner made out a case- for a’ 
mandamus to direct the State Government 
to. enhance’ the petitioner's compensation. 

. 20. The petition is dismissed. The- 
petitioner shall pay Rs. 250/- as costs to 
the State Government to be realised from 
the. security deposit and the deficit, . if 
any, shall be recovered from the peti- 
tioner, 

Petition . dismissed, 
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Kesumal Vaparmal v, B. 


Bhojraj (Sen J.) {[Prs. 1-4] M.P. 123 


(A) Civil P.: C. (1908), O. 37, R. 1 (b) 
— Jurisdiction of District Court under — 
Jurisdiction is: statutory — Empowering 
by State Government ‘not. necessary — 
The word: ‘or’ in clause (b) is disjunctive. 
` The word ‘or’ occurring in Clause (b) 
is clearly disjunctive. The words “special~ 
ly empowered in this behalf by the State 
Government” occurring in the clause 
qualify ‘other Courts’ and not a ‘District 
Court’. The clause envisages the trial of: 
suits by (i) the District Court ie. by the 
District Judge, and (ii) other Courts, when 
such Courts are specially empowered by 
the State Government in that behalf. 
Under clause (b), the District Court has 
statutory jurisdiction to try such suits, 
and it does not depend upon special em- 
powering in that. behalf by the State Gov- 
ernment. AIR 1968 Madh Pra 144, Rel. on. 
(Paras 7, 10) 
Cases Referred : Chronological Paras 
AIR 1968 Madh Pra 144 = 1968 MPLJ 
316 a 7 
K. N. Agarwal, for Appellants; M. D, 
Dhote, for ‘Respondent, - 


SEN, J.:— This appeal by the defen-~ 
dants is directed against a judgment of 
the District Judge, Raipur, dated 25th 
March, 1975, decreeing the plaintiffs claim 
for recovery of Rs, 14,365/- on the strength 
of three Hundis dated 9-2-1973. The 
Hundis are Exs. P-2, P-3 and P-4, 

E The short point involved in the 
appeal is whether the learned District 
Judge had jurisdiction to entertain the 
suit. It is urged that the summary pro- 
cedure provided by Order XXXVII of the 
Code of Civil Procedure, for trial of suits 
based on Negotiable: Instruments, is not 
applicable to the State of’ Madhya Pra- 
desh, unless there-is a notification by the 
State Government in that behalf, ‘under 


. sub-clause (b) of Rule 1 thereof. 


3. The question arises under the 
following circumstances. ‘On 9-2-1973, the 
plaintiff who-is a registered money-lender, 
advanced:..a cash.loan of Rs. 13,000/- to the 
defendant, on the strength of three Sahijog 
Hundis, Exts. P-2, P-3 and P-4, payable 
after 90 days. On the due date. Le, on 
10-5-1973, the Hundis were presented but 
they were dishonoured. The plaintiff, ac- 


. cordingly, after service of a notice of 


demand - dated 29-6-1974, instituted the 
present suit on 19-11-1974 for recovery 
of Rs. 14,365/-, comprising of Rs. 13,000/- 
being the principal and Rə. 1,305/- to- 
wards interest due thereon at the rate of 
12% per annum. 

4, On the institution of the suit 
upon the Hundis, the learned District 


"a 
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Judge passed an order for issue of sum- 
mons to the defendant. On 25-11-1974, 
summons in Form No. 4 in Appendix B 
to the Code was accordingly issued to the 
defendant, requiring him to enter appear- 
ance within 10 days from the service there- 
of and to enter appearance and defend 
the suit within such time. In the sum- 
mons in the prescribed form, the defen- 
dant wag also notified that in default of 
such appearance, the plaintiff would be 
entitled to obtain a decree for a sum of 
Rs. 14,365/-, at any time after expiration 
of such ten days. The defendant was 
duly served with the summons on 22-2- 
1975. He, therefore. tad: time till 4-3- 
1975 to enter appearance. But, instead: of 
` appearing on that date, the defendant ap- 
peared on 25-3-1975, i.e, the date fixed 
for hearing, and applied for adjournment 
of the suit, That application admittedly 
was not an application for leave to defend 
the suit, as it was not in time and did not 
contain any such prayer, nor was it sup- 
ported by an affidavit, as required by 
Order XXXVII, Rule 2 of the Code. The 
learned District Judge refused the ad- 
journment sought, and decreed the plain- 
tiffs claim’ on 25-3-1975. 


5. The decision of the appeal turns 
on the construction of clause (b), Rule 1 
of Order XXXVII of the Code, the mate- 
rial portion of which reads: 


“R. 1. Application of Order.— 
Order shall ‘apply only to— 


' (b) any District ‘Court or other Court 
specially empowered in this behalt by the 
State Government,’ 


In support of the appeal, Shri Agarwal, 
learned counsel for the appellant ‘strenu- 
ously contends that the word “specially 
empowered in this behalf by the .State 
Government” ‘qualifies . both 
Court’ as well as ‘other Courts’. 
contention can hardly be accepted. 


6. The submission is that the ex- 
pression ‘District Court’ would be render- 
ed a superfluity and, therefore, clause (b) 
should be read as meaning ‘District Court’ 
or ‘other Courts’ as belonging to one cate- 
gory. ‘We are ‘unable to appreciate this 
line of argument, Though the expression 
‘District Court’ is not defined, the Code 
defines ‘District’ in Section 2 (4) to mean 
the local limits of a principal Civil Court 
‘of original jurisdiction (hereinafter call- 
‘ed a ‘District Court’), In view of that 
definition, there can be no doubt that the 
‘District Court’ which is a Court of well- 
known jurisdiction, is the’ principal Court 
of original jurisdiction. In. the Civil 


This 


The 
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‘District | 


A.I. R. 


Procedure Code the expression ‘District 
Court’ must, therefore, bear that meaning 
in the context of O. XXXVII, R. 1 (b). 


7. - If the expression ‘District Court’ 
yoceurring in Rule 1 (b) is given that mean- 
ing, then it is evident that Clause (b) re- 
fers to two categories of Courts, namely, 
(i) the District Court and (ii) other Courts. 
The expression ‘District Court’ almost, in 
the context in which it appears mean the 
District Judge. The word ‘or’ occurring 
in clause (b) is clearly disjunctive. 
Clause (b) of Rule .1, therefore, envisages 
the trial of suits based on negotiable in- 
struments. by recourse to the summary 
procedure provided by Order XXXVII of 
the Code, by (i) the District Court i. e., by 
the District Judge, and (ii) other Courts, 
may be bv Additional District Judges,. or 
the other Judges, or Civil Judges Class.I| 
or Class II, depending on their pecuniary 
Jurisdiction, when such Courts are special- 
ly empowered by ‘the State Government] | 
in that behalf. That is the construction 
placed on Clause (b) of Rule 1 by Shiv 
Dayal, J. in Abdul Salam Abdul Hamid 
v. Laxmi Singh Tularam, 1968 MPLJ 316 

(AIR 1968 Madh Pra 144). No other 
eoastruction: in our view, is possible. 


8. Under Section 3 of the. Madhya 
Pradesh Civil Courts Act, 1958, the Court 
of the Addl District Judge. is distinct 
from the Court of District Judge. It is 
declared in Section 7 (1) of the Act that 
the Court. of the District Judge shall be 
the principal Court of original jurisdiction 
in the civil district. That being so, the 
expression ‘District Court’, as defined in 
Section 2 (4) of the Code, must mean the 
District Judge. The Addl. District Judge 
may also function as the principal Court 
of original jurisdiction, by virtue. of Sec- 
tion- (2) of Section 7 of the Madhya Pra- 
desh Civil Courts Act, 1958, provided the 
District Judge assigns to him that ag 
tion by a special order. 


9. Shiv Dayal, J., in construing 
Clause (b) of Rule 1 of Order XXXVI 
observed as follows :— 


“Clause (b) can be construed in two 
ways according as the condition of -spe- 
cially empowering is read to qualify the 
expression “other Court” only or also to 
qualify “District Court’. On the latter 
interpretation even a District Court will 
have no jurisdiction to proceed under 
Order 37 unless and until it is specially 
empowered in that behalf by the State 
Government. If the intention of the law 
was not- to confer on the District Court 


the jurisdiction under Order 37, Civil Pro< 
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cedure Code, unless it was specially em- 
powered in that behalf by. the State 
ernment, it was not at all necessary to 


name that Court separately. If the. Le- 


vislature did not want any- Court, includ- 
ing a: District Court, to exercise jurisdic- — 
tion under Order 37, unless it was special- 
ly. empowered in that behalf by the State 
Government, clause (b) would have read 
like this: : 

“Any Court specially empowered in 
this behalf by the State Government.” 
The mention of the District Court sepa- 
rately can have no other meaning than 
the statutory conferment of the jurisdic- 
‘ton on it under Order 37, not depending 
upon any such special empowering. It 
seems to me undoubted that the word “or” 
in clause (b) is disjunctive. It completely 
-separates two things,- “District Court”, 
“other Court specially empowered in this 
‘behalf by the State Government”. On 
this analysis, it must be held that a Dis- 
trict Court has statutory jurisdiction under 
Order 37, Rule 1, Civil Procedure Code, 
‘and it does not depend upon a special em~ 
powering in that behalf by the State -Gov- 
ernment.” 

We are in agreement with this view. 

= 10. Two sum up: Ry virtue of the 
extent clause contained in Section 1 (3) of 
athe Code, the provision of the Code of 
-Civil Procedure, 1908, including those of 
Order XXXVII for an expeditious trial of 
suits based on Negotiable Instruments .by 
summary procedure, are applicable to the 


whole of India except to the territories’ 


specified therein. That being so, Rule 1 
of Order XXXVII applies, by its. own 
force, to the State of Madhya Pradesh. 
Clause (a) of Rule 1 confers jurisdiction 
‘to try- suits based on Negotiable Instru- 


raents by summary procedure, to the High: 


Courts at the three Presidency towns viz., 
by the High Courts of Calcutta, Madras 
and Bombay. Under clause (b) thereof, 
the District Court has similar statutory 
jurisdiction to try such suits, and it does 
not depend ‘upon special empowering in 
that behalf by the State’ Government. 
The summary procedure.may also be 
adopted by other Courts, specially em- 
{powered in this behalf by the State Gov- 
ernment. That conclusion of ours rests 
-jupon the construction that the words 
‘specially empowered in thig behalf by 
the State. Government occurring in 
Clause (b) of Rule 1 of Order XXXVI 
of the Code of Civil Procedure, qualify 
‘other Courts’: and not a ‘District Court’. 


: 11. The learned District Judge 
‘had, thérefore, jurisdiction- to . entertain 


Barishi v. Goverdhar (Raina J.) 


[Prs. 1-2]. M.P. 125 


and decide- the suit, The defendant not 
having’ éntered appearance within ten days 
of the service on him of-a summons in 
‘Form 4 in Appendix B-of the Code, and 
net having. obtained leave from: the 
learned District Judge to appear ‘and de- 
fend the suit, the allegations in the-plaint 
were rightly deemed to be admitted, and 
the plaintiff was entitled to a decree on 
the basis of the three Hundis in suit, as 
provided for by Order XXXVII, Rule 2 
(2) of the Code of Civil Procedure. 

“12. In the result, the appeal fails 
and is dismissed. There shall, however, 
be no order as to costs, in the special cir- 


cumstances of the case, 
i l Appeal dismissed, 


AIR 1976 MADHYA PRADESH 125 
_ S. M. N. RAINA, J. i 
Banshi, Appellant v. Goverdhan, Res- 
pondent. 


Second Appeal No. 487 of 1968, D/- 
1-4-1975." 


(A) Tort — Action in detinue — What 
is — Measure of damages, 


Detinue consists in wrongful deten- 
tion of the possession of: movable pro- 
perty, even though the original possession 
-may be lawful. Thus a bailee. is liable in 
detinue if. he holds over after the bail- 
ment is determined. In an action in de- 
tinue, the plaintiff is entitled to recover 
the movable property or its value, besides 
damages for. detention. Detention, being 
a continuing wrong, the damages accrue 
‘from day to day and, therefore, the claim 
for damages for a period of. three years 
before the date. of the suit would be with- 
in time; even so plaintiff. cannot claim 
damages exceeding: tes “value of the pro- 
perty itself - (Para 9) 

R- K. Pandey, for Appellant. 

JUDGMENT :— This is a second ap- 
peal’ by the plaintiff arising out of a suit 


for recovery of a sum of Rs. E000/~ cae 
hire charges of a cycle. : 


2. The plaintiff rung a ne oo 


as ‘Durga Cycle Store at Pandariya, teh-` 


sil Mungali, district Bilaspur. On- 4-4 
1961, the defendant took a cycle on hire 
‘from the plaintiff agreeing to pay hire 
charges at the: rate of Re, 1/- per day. 


*(Against decree of Shiv Parwati- Pd, 
Addl Dist. J., Bilaspur in Civil Appeal 
No. 43-B of 1967, D/- 1-3-1968). _ 


LS/BT/E527/75/RSK 
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The cycle was to be returned to the plain- 
tiff by 27=7-1961.. As the defendant failed 
to return the cycle, the plaintiff obtained 
a decree for Rs..90/- on account of hire 
charges’ in the Nyaya Panchayat. - 

‘3. ` The case of: the plaintiff ig that 
after the decision of the Nyaya Panchayat 
the defendant neither returned the cycle 
nor paid the hire charges to the plaintiff. 
On 1-4~1962,: the plaintiff asked the de- 


fendant to pay the ‘decretal amount and: 


the hire charges. The defendant promised 
to pay the whole amount and agreed to 
keep the cycle with him on hire at the 
rate of Re. 1/- per day. As the defendant 
did not return the cycle and pay the hire 
charges, the plaintiff filed this suit claim- 
ing hire charges amounting to Rs. 1,090/- 
for the period from 30-3-1962 to 29-3- 
1965. 

4. `The defendant resisted the suit 
on the ground that he had returned the 
cycle to the plaintiff but as the frame of 
the cycle was broken the plaintiff refused 
to take back the cycle. The plaintiff re- 


turned the frame to the defendant asking” 


him to get it repaired.. The defendant got 
the frame repaired but the plaintiff re- 
fused to take it. He denied that he had 
entered into any agreement on 30-3-1962 
for retaining the cycle on hire at the rae 
of Re. 1/- per day. 


5. The trial Court decreed the - 


claim in full,.but in appeal the learned 
District Judge reversed the decree and 
dismissed the suit on the. ground of limita- 
tion. Being aggrieved thereby the plain- 
tiff has filed this appeal 

. 6 ‘At the hearing of this ~ -appeal 
none appeared for the respondent and, 
therefore, the appeal was heard ex parte. 


7. Both the Courts below have dis- 


believed the defendant’s version that the 


defendant had returned the cycle to the 
plaintiff; but as its frame was broken, the 
plaintiff returned the frame to the defen- 
dant for getting it repaired and he later 


on refused to take it after it was repaired., 
This is a finding of fact based on apprecia-. 


tion of evidence. Thus it has not been 
proved that the defendant had returned 
the cycle to the plaintiff 

8. The learned Additionel District 
Judge has held that the plaintiff has failed 
to-prove that the defendant entered into 
an oral -agreement with'the plaintiff on 
1-4-1962 and promised to keep the cycle 
on hire in future at the rate of Re. 1/- 
per day. This is also a finding of fact 
and cannot be challenged in second ap- 
peal. The-only point for consideration is 
whether in view of this finding the entire 


Umraosingh & Co., Lucknow v. State of M. P. 


A. L K. 


claim of the plaintiff is liable to be digs 
missed as barred by limitation. 
' 9. ° Shri R K. Pandey, learned 
counsel for the plaintiff-appellant, urged 
that since the cycle has been detained by, 


` the defendant he is liable to pay damages 


for the use’ and occupation thereof even 
in the absence of any agreement to pay 
hire charges. There appears to be force, 
in this contention. In fact, in a case like 
this the plaintiff should have brought an 
action in -detinue. Detinue consists -in 
wrongful detention of the possession of 
movable property, even though the ori- 
ginal possession may be lawful. Thus a 
bailee is liable in detinue if he holds over 
after the bailment is determined. In- an 
action in detinue, the plaintiff is entitled 
to recover the movable property’ or its 
value, besides damages for detention. De- 
tention, being a continuing wrong, the 
damages accrue from day to day and, 
therefore, the claim for: damages for a 
period of three years before the date of 
the suit would-be within time; but in. as- 
sessing damages it is necessary to bear in 
mind that the object of awarding damages 
is to place the plaintiff in the same posi- 
tion, as far as possible, in which he would 
have been if the wrongful act had not 
been committed. Bearing this principle 
in mind, the plaintiff cannot claim damages 
exceeding the value of the property it- 
self. In the absence of clear evidence on 
the point, the learned counsel for the ‘ap~ 
pellant agreed that the value of the 


bicycle in question may be assessed af. 


Rs. 300/-. I, therefore, hold that the 
plaintiff is entitled. to damages to the eX 
tent of Rs, 300/-. ` 

‘10. 


créed to the extent of Rs. 300/- (Three 


Hundred) only with ‘proportionate ` costs. 


throughout. 
` Appeal partly allowed, 
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G. P. SINGH AND B. R. DUBE, JJ. 

M/s..Umraosingh and. Co.,. . Mahanagar, 

Lucknow (U.P.), Appellant v. The State 


of Madhya Pradesh and others, ‘Reepony 
dents. 


First Appeal No. 9 anā Misc. (First) 
Appeal .No. 60 of 1965, D/- 1-5-1974." 


*(From decree of B. B. L. Shrivastava, . 


Addi. Dist. J., Khandwa, in Civil Suit 
No. 1-B of 1960, D/- 26-9-1964). 


JS/JS/D914/75/KSB . 


The appeal is thus partly al- 
lowed ‘and the claim of the plaintiff ig dew’. 


tne 
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(A) Arbitration Act, (1940), Section 13 
»— Power of arbitrator to. award interest 
— Principles analogous to Section 34, Civil 
P. C.. when applicable. 9 
lf there is a dispufe as te terest 
which is oed to arbitration or if all 
matters in difference aré referred to arbi- 
tration, the arbitrator may award inte- 
rest on principles analogous to Section 34 
of thë Code. But if the reference does 
not include’a dispute as to interest or if 
it -is not: so widely worded as ‘to include 
“all matters in difference”, the arbitrator 
will have no jurisdiction to allow’ interest 
after the date of the award ‘and the award 
will be bad with respect to interest. AIR 
1955 SC 468, Applied; AIR 1967 SC 1030 
` and ATR 1967 SC 1032 and AIR 1972 SC 
1507, Rel, om (Para 6) 
(By Arbitration Act (1940), Section 30 
— Portion of award allowing future inte- 
rest was invalid but was separable from 
rest — Entire award is not rendered in- 
valid — Court does not get jurisdiction of 
meritg of entire award. AIR 
1973 SC 683, Rel. ón. (Para 7) 
(C) Arbitration Act (1940), Section 30 
— Award — Setting aside — Mere error 
of law or fact not sufficient — It should 
be error apparent on face of award — 
Misconstruction of term of contract — 
When constitutes: such error. 


It is well settled that an award made l 


by “an arbitrator cannot be set aside on 
the ground that he has committed mis- 


takes in law and fact; it can only be set ' 
aside if the error in law appears on the ` 


face of the award. (Para 8) 


Before it can be concluded that the 
award discloses an error apparent on its 
face relating to construction of a clause or 
term in the contract, the award: must 
contain reference to the clause or term 
end a finding as to its meaning. Unless 
that is shown, it cannot be said that the 
arbitrator has come to a finding on the 
wording of the contract which is an error 
apparent on -its face, When there is ab- 
solutely no reference to the contract or 
its terms and when the award contains no 
reasons, it is impossible to hold that there 
is an error apparent on the face. of the 
award. AIR 1967 SC 378, AIR 1967 SC 
1030 and AIR 1967 SC 1032, Rel. on. Case 
lew discussed. (Para 8) 

(D) Arbitration Act (1940), Sections 2 
(a), 2 (e) and 30 — Arbitration agreement 
— Arbitration clause in contract — Inter- 
pretation of — Claims made by Contrac- 
tors whether beyond scope of. arbitration 
clatise — Reference and award Whether 
invalid. 


Umraosingh & Co., Lucknow v. State of M, P, 


.M. P. 127 


Where the arbitration clause (Cl. 17 
in ttia case} permits reference when the 


-dispute is- inter alia “as to any other 
matter or thing arising under or out of 


the contract” and all claims made by the 
Contractors are resisted by the Govern- 
ment on. the ground that they are not 
tenable on’ a proper construction of the 


contract recourse to the terms of the con- 


tract would be necessary for deciding the 
dispute and therefore the dispute would 
fall within the arbitration clause and a 
reference of that dispute and the award 
passed thereon would be valid. ATR 1951 
SC 9 and AIR 1969 SC 488 and 1942 AC 
356, Applied. . (Para 10) 

But if the parties enter into a fresh 
contract or a subsidiary contract in addi- 
tion to the original contract, the arbitra~ 
tion clause in- the original contract cannot 


cover disputes erising out of subsidiary 


contract or a fresh contract. . AIR 1955 
SC 468, Applied. (Para 11) 


Held on facts that claims 1 to 9 and 11 
were within the arbitration clause and the 
arbitrators had jurisdiction to decide their 


claims. But claim 10 relating to bonus 


of 1 lac rupees arising under the supple 
mentary independent agreement not con~ 
taining any arbitration clause was outside 
the jurisdiction of the arbitrators. 
. - (Pares 11, 12) 
(E) Arbitration Act (1940), Section 14 . 
— Filing of award — o can file — Au- 
thority of party to file ward — Proof. 


Where the application under Sec. 14 
was made on behalf of the firm of contrac- 
tors by ity agent and! partner and the 
award along with the application was filed 
in Court and it had been proved that the 
original award was-handed over to the 
agent of the firm and a copy of it-to the 
Superintending Engineer of the Govern~ 
ment it was held that the contractors had 


‘been authorised by the arbitrators to’ file 


the award, (Para 12) 


(F) Arbitration Act (1940), Section 2 
(e) — Reference — Validity — Question 
whether there was joint reference by 
parties is one of fact — Proper stage for 


raising it, i 


The. question whether the Executive 
Engineer and the Contractor had made a 
joint reference’ to the arbitrators is a 
question of fact and should have been 
raised at the proper stage. It cannot be 
decided off-hand without giving opportu~ 
nity to the parties to lead evidence. But 


where the proceedings before the arbitra~ 


tors show that both the parties took part 


.in the proceedings: without any objection 
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it was held that there was a valid re- 
ference by both the parties as per the 
arbitration clause and the validity of the 
reference could not be challenged in 
Court. (Para 13) 
-Cases Referred: Chronological Paras 

AIR 1973 SC 683 = (1973) 3 SCR 107 
7, 2 
AIR 1972 SC 1507 = (1972) 3 SCR 233 6 
(1972) Misc. F. A. No. 17 of 1969, b 

11-4-1972 (Madh Pra) 

AIR 1971 SC 696 = (1971) 3 SCR 282 . i 
AIR 1969 SC 488 = (1969) 2 SCR 224 10 
(1968) C. A. No. 107 of 1966, D/- 5-12-1968 
(SC) . 8 
AIR 1967 SC 378 = (1967) 1 SCR 633 8 
AIR 1967 SC 1030 = (1967) 1 SCR 105 6 

AIR 1967 SC 1032 = (1967) 1 SCR 324 
6, 8 

(1962) 2 All ER 53 = (1962) 3 WLR 572 


8 
AIR 1960 sc 588 = (1960) 2 SCR 793 9 
AIR 1955 SC 468 = (1955) 2 SCR 48 6 


9, 11 

AIR 1953 SC 313 = 1853 SCR 878 12 

(1953) 2 Lloyd’s Rep 427 8 

AIR 1951 SC 9 = 1950 SCR 792 10 

- (1951) 1 KB 240 = (1950) 2 AU ER 618 6 
1942 AC 356 = 111 LJ KB 241 10 


AIR 1923 PC 66 = 1923 All ER Rep 235 
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K. A. Chitaley with V. S. Dabir and 

Puntambekar, for Appellant; Y. S. Dhar- 
madhikari, for Respondents. 


SINGH, J.:— This judgment shall 
‘also dispose of Miscellaneous (First) Ap- 
peal No. 60 of 1965. 


2, The facts giving rise to these 
appeals are that on 14th April, 1952 con- 


tract for construction of a bridge on- 


Narmada near Mortakka was granted by 
the Government to M/s. Umraosingh and 
Company, which is a partnership firm and 
shall hereinafter be referred to as the con- 
tractors, The contract was for a lump 
sum payment of Rs. 23,49,000/-. Accord- 
ing to clause (13) of the Contract, the 
works were to be completed within 24 
months. Extension of time was, however, 
contemplated on account of works being 
altered, varied or added ty or on account 
of any delay by reason of inclement wea- 
ther or causes beyond the control of the 
contractors. The contract contained an 
arbitration clause which reads as follows: 


“17. Provided always that in case any 
question, dispute or difference shall arise 
between the E. E. and the contractors: 
as to what additions, if any, ought in 
fairness to be made to the amount of the 
contract by reason of the works being 


{Prs, 1-3} | Umraosingh.& Co, Lucknow .v. State of M.. P. 
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delayed through no fault of the contrac- 
tors or by reason or on account of any 
directions or requisitions of the E, E. in- 
volving increased cost to the contractors 


‘beyond the cost properly attending the 


carrying out of the contract according to 
the true intent and meaning of the signed 
drawings and specification; or as to the 
works having been duly completed; or 

as to the construction of these pre- 
sents; or as to anyother matter or thing 
arising under or out of this contract, ex- 
cept as to matters left during the progress 
of the works to the sole decision or requi- 


_ sition of the E. E under clauses Nos. 1, 4, 


8 and 9, or in case the contractors shall 
be dissatisfied with any certificate of the 
E. E. under clause 6 or under the provi- 
sion in clause 13 or in case he shall with- 
hold or not give any certificate to which 
they may be entitled; or 

as to the right-of the contractors to re- 
ceive any compensation; or 

as to the amount of such compensation 
payable to them under clause 18; 

then such question, dispute or difference 


-or such certificate or the value or matter 


which should be certified as the case may 
be, is to be from time to time submitted 
to the arbitration of a tribunal composed 
of one arbitrator nominated by the con- 
tractors and one arbitrator nominated by 
the S. E. In the event of a disagreement 
between the arbitrators on any matter or 
matters, such matter or matters shall be 
referred to an umpire to be nominated by 
the C, E. and the award of such arbitra- 
tors or the umpire is to be final and where 
nevessary to be equivalent to a certifi- 
cate of the E. E. and the contractors are 
to be paid accordingly, 


3. The works were not completed 


-within 24 months and there was a supple- 


Mentary agreement between the contrac- 
tors and the Government on 19th January 
1954 by which the time was extended upto 
31st May 1956. This agreement proceeds 
upon the premise that the works could not 
be completed within 24 months because 
of circumstances over which the contrac- 
tors had no control. By this agreement 
the Government promised to pay a bonus 
of rupees one lac in case the works were 
completed within the extended time. In 
ell other respects the terms and condi- 
tions of the principal agreement remained 
in full force. The supplementary agree- 
ment, leaving aside its preamble, reads as 
follows: Š 


“1. Notwithstanding anything con- 
tained in condition 13 of the’ principal 
agreement, the contractor shall duly and 


1976 
not have had any right to this 18 cents. 


All the properties were. surrendered by 


Thanuvan, when he filed the petition Ex. 
B-1. Therefore, the-fact that the Official 
Receiver did not take. possession reget ba 
highlighted and this is where the . 

court erred, while the lower te 
court had come to the correct conclusion. 
Hence, upon the passing of the order un- 


der the Act, if there is.a legal vesting, 


even though for the purpose of adminis- 
tration, the title to the properties under 
Ex. A-1 cannot continue in Thanuvan, in 
which event, his heirs could not convey 
a valid title in favour of the se the 
present appellant. 

22. ` This legal position is not obli- 
terated either by the passage of time or 
by the so-called inaction on the part of 
the Official Receiver. This leads me to 


conclude that the plaintiff is not a person . 


interested within Section 91 of the Trans- 


fer of Property Act and, therefore, he will. 


ot be entitled to redeem the property. 


. 23. (4) Since the Official Receiver is a 
party to these proceedings, can at least a 
decree: be passed in his favour?— Mr. 
Gopalaswami Iyengar basing on Subbiah 
v, Ramaswami, ILR (1954) Mad 80 = (AIR 
1954 Mad 604) (FB) and Order 1, Rule 10, 
C.P.C. submits that’ a decree for redemp- 
tion can be passed either jointly or at any 
rate, in favour of the Official Receiver, 
since he is a party to- this proceeding, 


whereas Mr. Padmanabhan submits that- 


-the claim of the petitioner is adverse to 
that of the Official Receiver ‘and, there- 
fore; there can be no question of a joint 
decree.. Further, there cannot be a decree 
for redemption by transposing the Official 
Receiver as a co-plaintiff, since the right 


of redemption presently is ‘barred by limi- - 


tation and by such an order, he will be 
highly prejudiced. 
24. Subbiah v. Ramaswami, ILR 


(1954) Mad 80 = (AIR 1954 Mad 604) (FB) ` 


is a case wherein it has been held as fol- 
- lows— 

“Pending a mortgage suit which was 
instituted on 9-10-1931, and decreed on 
5-12-1931, a petition to- adjudicate one of 
the mortgagors as insolvent was filed on 
14-10-1931, The adjudication was ordered 
on 19-2-1932 and related back to the date 
of the petition, The mortgagee-decree- 


holder brought the properties to sale and. 


purchased them himself on 21-3-1935. 
Neither in the mortgage suit nor in the 
subsequent execution proceedings was the 
Official Receiver made a party. As the in- 
solvent failed to apply for a discharge, 
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the insolvency itself was annulled on 
13-1-1935 without making any vesting 
‘order.” 


Held: the decree. and sett pro- 
ceedings were valid and binding on the 
insolvent. 


“It is true that the omission to im- 


. plead the Official Receiver as a party to 


the mortgage action and the execution 
proceedings made the proceedings ineffec- 
tive against the property and such as not 
to bind the equity of redemption which 
vested in the receiver or to make the sale 
valid so as to confer a title on the pur- ` 
chaser, But the decree: and execution were 
not null and void in the sense that they. 
had no legal existence at all Under Sec- 
tion 91 of the Transfer of Property Act, 
the mortgagor was a person entitled to 
redeem the property, and notwithstand- 
ing his insolvency and his having no inte- 
rest in the mortgage security, he was a 
necessary and proper party to the action 
under Order XXXIV, Rule 1, C.P.C.” 

and at page 115— 

“Insolvency does not operate as civil 
death. The insolvent’s property vests in 
the Official Receiver for the purpose of 
administering the estate and for meeting 


_ the claims of the creditors. The Act does 
‘not affect the capacity of the insolvent to 


enter into contracts and to otherwise deal 
with. the property. He is in the position of 
a person who has alienated all his pro-. 
perty or otherwise lost it. But his position 
cannot be equated to that of a minor or a 
lunatic. He can be sued with or without 
the leave of the court as the case may be, 
and in that suit he can properly represent 
himself. But any decree that might be 
obtained against him would not bind the 
Official Receiver in whom his entire pro- 
perties vest. If the properties vested in 


‘the Official Receiver are sold as if they 


were the properties of the insolvent, the 
sale would be valid and the judgment 
debtor cannot question the validity of the 
sale. Such a sale would be analogous to a 
sale of the property of a third party as if 
it were the property of the judgment 
debtor, The sale cannot be held to be a 
nullity or one made without jurisdiction.” 


25. Inasmuch as [ have already 


“held that the Act is very different from 


the insolvency proceedings, the above ob- 
servations will have no application to this 
ease. No doubt, this is an authority for 
the proposition that in order to bind the 
Official Receiver, he must be necessarily 
impleaded as a party. But, that is very 
different from saying that notwithstand- 
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ing the plaintiff claiming adversely to 
that of the Official Receiver, since it is his 
definite case that the properties did -not 
vest in the Official Receiver, as a result of 
Ex. B-1, petition, the plaintiff would be 
entitled to contend that there could bea 
decree in favour of the Official Receiver. 
As laid down in Govindaraj v. Kanda- 
sami Goundar, 1956-2 Mad LJ 578 at page 
584 = (AIR 1957 Mad 186 at p. 189), the 
plaintiff cannot be allowed to abandon 
his own case, adopt that of the defendant 
and claim relief on that footing. 


26. The learned counsel for the 
first respondent is right in his submission 
that the right of redemption had become 
- |barred, and therefore, immense prejudice 
would be caused by passing a decree in 
favour of the Official Receiver. 


27. For all the above reasons, I am 
unable to disagree with the findings of 
the lower appellate court and hence, the 
second appeal is dismissed with costa, No 


leave, 
Appeal dismissed, 
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Rasiklal M. Mehta and another, Ap- 
pellants v. The Hindustan Photo Films 
Manufacturing Co, Ltd., Respondent. 

Appeal No, 319 of 1971, D/. 25-7= 
1975.* 

' (A) Transfer of Pronerty Act (1882), 
Ss. 107 and 116 — Lease for term exceed- 
ing one year — Option clause for renewal 
— Original lease created by registered in- 
strument — Renewed lease can be made 
only by registered instrument. 

Once the option is exercised either 
by the lessor or by the lessee, a valid 
lease as such does not come into existence 
unless a registered document is executed, 
if the renewed lease in question satisfies 
the requirements of S. 107, T. P, Act. 
After all, the option conferred either on 
the lessee or on the lessor is more or less 
in the nature of a pre-emption and neither 
the conferment of such option itself nor 
the exercise thereof automatically or of 
tts own force brings into existence a new 
lease irrespective of other statutory pro- 
visions regarding the form procedure or 


*(Against decree of City Civil Court (ist 
Asst, J.), Madras in Original Suit No. 
4120 of 1968.) 


CTICT/A725/76/GGM 
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the modalities by which alone such e 
lease can be brought into existence. 
Therefore, once a renewed lease comes 
within the scope of Section 107 such a 
lease can be made only by a registered 
instrument. This is because it is a new 
lease that comes into existence as a re~ 
sult of the exercise of option for renewal 
and that too by the bilateral acts of the 
parties, Consequently, the new lease is 
made within the scope of the expression 


occurring in Section 107 of the T. P. Act 


and therefore it has to be only by a regis- 
tered instrument. AIR 1949 FC 124, Rel. 
on; AIR 1927 Cal 725; 1960-1 QB 657; 
(1931) 2 Ch .10; (1877) 2 Ex D 355; (1877) 
Ex D 318; AIR 1965 All 326; (1902) ILR 
25 Mad 3; 1951-1 KB 689, Ref 
(Paras 20, 24 and 26) 
(B) Words and Phrases — Word “re- 
new” in relation to grant of lease— Word 
means to grant a new or to grant or givé 
a lease for fresh period. (T. P. Act (1882), 
S. 107). (Para 21) 


Cases Referred: Chronological Paras 


-AIR 1965 All 326 = 1965 All LJ 375 . 16 


(1960) 1 QB 657 = (1960) 2 WLR 492 12 
(1951) 1 KB 689 = (1951) 1 AN ER 219 22 
ATR 1949 FC 124 = 1949 FCR 262 16, 20 


(1931) 2 Ch 210 = 100 LJ Ch 274 12 
AIR 1927 Cal 725 = ILR 54 Cal 813 17 
(1902) ILR 25 Mad 3 l 18 


(1877) 2 Ex D 318 £ 
(1877) 2 Ex D 355 = 46 LJQB 603 13 
(1874) 7 HL 158 = 43 LJ Ex'243 19 


K. N. Balasubramaniam, for Appel 
lants; King and Partridge, for Respon- 
dent. 

JUDGMENT :— The plaintiffs in O. S. 
No. 4120 of 1968 on the file of the City 
Civil Court; Madras, are the appellants 
herein. They are admittedly the owners 
of premises No. 38/3, Mount Road, Mad- 
ras. The respondent herein took on lease 
the ground floor of the above premises on 
a rent of Rs. 4,000 per month. The lease 
was evidenced by a registered deed dated 
22-4-1964, Ex, A-1, in this case. On the 
same date, an agreement also was entered - 
into between the parties, The lease was to 
commence from 1-1-64 and to be in force 
for a period of three years till 31-12-1988. 
The lease deed contained a covenant for 
renewal at the aption of the lessee for a 
further period of three years on the same 
condition as contained in Ex. A-1. It is 
the admitted case of the parties that be- 
fore the expiry of the three years pres- 
cribed in Ex. A-1, namely 31-12-1966, the 
respondent herein exercised the option to 
renew the lease for a further period of 
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three years and the appellants herein as- 
sented to the same. Later in 1967, it 
would appear that the Secretary of the 
respondent company had met the second 
appellant on several days and informed 
him that the respondent would like to 
vacate the portion which it was occupying 
in the appellants’ premises since it had 
Deen feeling for some time that it needed 
more apace to meet its increasing require- 
ments, That fact is mentioned in Ex. B-6 
dated 8th December 1967 addressed by the 
Administrative Officer of the respondent 
company to the appellants herein. In that 
letter, the said Officer, while informing 
the appellants that the respondent had 
been successful in locating a place to 
which it would like to shift by 31st Janu- 
ary 1968 at the latest, also stated that if, 
however, it would be more convenient 
from the appellants’ point of view that the 
respondent should continue in the pre- 
sent premises for a little more time, it 
would not mind extending the date of 
shifting to the new premises to 15th Feb- 
ruary 1968 or 29th February 1968 and 
that the respondent would be glad to hear 
from the appellants in this regard as soon 
as possible, To the above letter, the ap- 
pellants sent Ex. B-7 dated 16th Decem- 
ber 1967 stating that by about the expira- 
tion of the term of lease, three years un- 
der the original agreement, in terms 
thereof, the respondent itself opted for a 
renewal for another three years and inti- 
mated them also, which was duly confirm- 
ed by them; that it was nearly a year 
since then, and that at that. stage they 
were sorry that they were unable to do 
anything in the matter of the respondent’s 
request through Ex, B-6. On receipt of Ex. 
B-7, the Administrative Officer of the res- 


pondent company wrote Ex. B-8 dated’ 


28th December 1967 stating that the res- 
pondent, no doubt, desired to continue in 
the appellants’ premises beyond the 
period of the lease and the appellants 
were kind enough to agree to that; that 
the respondent would have been quite 
happy to continue in the present premises 
but for the reasons explained to the ap- 
pellants in person by the respondent's 
secretary and reiterated in its letter of 
even number dated 8th December 1967; 
and that the eppellants were also kind 
enough to appreciate the respondent’s 
need for a change of premises at that 
stage, The letter proceeded to state that 
fn view of what was stated earlier, the 
respondent would find it necessary to shift 
from the present premises to a new build- 


ing which it had been able to locate, 
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sometime by the end of February 1968, 
and that the respondent would be glad if 
the appellants would kindly arrange to 
take over the building from the Secretary 
of the respondent. The appellants wrote 
Ex. A-3 dated 6-1-1968 to the respondent 
stating that they were unable to accede 
to the respondent’s request or determin- 
ing the arrangement mid-term, since the 
respondent itself opted for a further 
period of three years from 1-1-1967 and 
a year had elapsed in the renewed term 
also. In reply to Ex. A-3, the Administra- 
tive Officer of the respondent company 
wrote Ex. B-9 reply dated 14-3-1968 stat- 
ing that since the termination of the ori- 
ginal lease, the respondent had been con- 
tinuing to occupy the premises on a month 
to month tenancy basis, and that on ac- 
count of the respondent’s need for greater 
space, parking facilities etc, it was 
obliged to vacate the premises, It was 
further stated therein that although the 
respondent was liable to give the appel- 
lants only 15 days’ notice, the respondent 
proposed giving them a longer notice and 
that it would be vacating the premises on 
30-4-1968. The Administrative Officer of 
the respondent-company requested the 
appellants to adjust the sum of Rs, 18,000 
lying with them as three months’ advance 
Tent, against the rents for February, 
March and April 1958.. On receipt of Ex. 
B-9, the appellants sent Ex. B-10 dated 
23rd March 1968 stating that by letter 
dated 14th March 1967 the respondent had 
bound itself to stay on in the property 
for a further period of three years; that 
having exercised its option under the 
jease deed dated 22-4-1964, Ex. P-1, and 
obtained the consent of the appellants for 
the extension of the lease period, the 
respondent was in law bound to pay rent 
and f/f hire charges for the period ending 
31st December 1969, whether it used the 
property or not; and that the respondent’s 
contention that after exercising the 
option clause, the lease had become a 
monthly tenancy cannot hold water and 
it was a clear and wanton breach of con- 
tract. On receipt of Ex. B-10, the Admin- 
istrative Officer of the respondent-com~ 
pany wrote Ex, B-11 dated 4-4-1968 stat- 
ing that the respondent could not agree 
with the appellants’ view that the respon- 
dent was in law bound to continue as 
their tenant or to pay rent and furniture 
hire charges for the premises upto 31-12- 
69 and that if it had been the intention to 
do so, the respondent would have execut- 
ed a lease agreement and got it register- 
ed under the. Registration Act as was done 
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previously, The Administrative Officer of 
the respondent-company reiterated that 
the respondent would be vacating the pre~ 
mises on 30-4-1968 and that since the res- 
pondent informed the appellants of its in- 
tention to vacate the premises as far back 
as October 1967, there wes absolutely. no 
cause or justification for the appellants 
taking any action whatsoever as threaten- 
ed in their letter Ex. B-10, Ultimately the 
respondent vacated the premises on 30-4- 
1968 and handed over possession of the 
premises to the appellants herein. There- 
after the appellants filed the present suit 
claiming damages for alleged breach of 
contract said to have been committed by 
the respondent herein, The amounts 
claimed in the suit consisted of a sum 
of Rs. 9,000 being the damages suffered by 
loss of rent for the months of May and 
June 1968 and for 7 days in July 1968 at 
Rs. 4,000 a month; a sum of Rs. 438.60 be- 
ing the expenses incurred for publicity to 
mitigate damages by seeking a new tenant 
for the balance of the term of 18 months. 
commencing from 1-7-1968 and Rs. 3,600 


being the loss in the rent for 18 months. 


commencing -from 1-7-1968 at the rate of 
Rs. 200 on the ground that the appellants 

‘could get anew tenant only as and from 
8-7-1988 at the rate of Rs, 3,800 per month 
for the ground floor. The complaint of 
the appellants in the plaint was that once 
the respondent exercised its option for 
renewal of the tenancy, it was bound to 
continue in possession of. the property: 
paying rent for a further period of three 
years ending with 3lst December, 1969, 
and that inasmuch as the . respondent 
vacated the premises before the expiry of 
the said period, the appellants were en- 
titled to claim damages from the respon- 
dent herein on account of the loss suffer- 
ed by them. 


2. This case of the appellants was 
resisted by the respondent herein. - The 
respondent contended that there was uo 
lease for a further period of three years 
ending with 3let December 1969. After 
31-12-1966, the respondent was in occupa- 
tion of the property only as a tenant from 
month to month and the lease could be 
terminated by giving 15 days’ notice and 
the respondent had terminated the lease 
by giving a larger notice in this case and 
therefore it was not liable for any dama- 
ges to the appellants. It also questioned 
the quantum of the damages claimed by 
the appellants as well as the interest on 
damages claimed by them. 
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3. On the basis of the above plead- 
ings the following issues were framed for 
trial by the trial Court: 

1, Whether plaintiff is entitled to rent - 
for May and June, 1968 and 7 days in 
July, 1968 at Rs, 4,000 p.m? 

2. Whether defendant was bound to 
enter into a icase for a further period of 
three years from 1-1-1967? If so, whether 
there was a breach? 

3. Whether plaintiff is entitled to 
damages at Rs. 200 p.m. for 18 months 
from 1-1-1967? ` 

4. Whether defendant is entitled to a 
credit of Rs. 200 p.m. being excess rent 
realised for the fourth floor of the pre~ 
mises? 

5. Whether plaintiff is entitled to m= 
terest? If so, at what rate? 

6. To what relief? 


4. The learned I Assistant Judge, 
City Civil Court, Madras, by his judgment 
and decree dated 19th January 1970 dis- 
missed the suit instituted by the appel- 
lants herein. He took the view that the 
respondent was not justified in putting 
forward the contention that there should 
be a registered document to cover the re- 
newed period, that a valid renewed lease 
came into existence, but the respondent 
had a right to terminate the tenancy by 
giving a reasonable notice, that such rea- 
sonable notice had been given in the 
present case and that therefore the appel- 
lants were not entitled to claim any dama- 
ges from the respondent herein. It is 
against this judgment and decree that the 
present appeal has been filed by the 
plaintiffs in the suit. 

5. The following questions arise 


‘for determination in this case, The first 


question is, whether the contention of the 
respondent that there should have been a 
lease under a registered document for the 
renewed period also and in the absence of 
such a registered document, there was no 
valid lease is correct or not. If this con- 
tention of the respondent is to prevail 
then no further question will arise in the 
present case, because admittedly the suit 
was instituted by the appellants herein 
on the basis that there was a valid lease 
for a particular period and by unilaterally 
vacating the premises before the -expiry 
of the said period the respondent commit~ 
ted a breach of contract. If, on the other 
hand, the answer to the first point is that 
there was no need for a registered docu- 
ment, the second question for considera- 
tion would be, whether the appellantes 
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were entitled to the damages claimed by 
them or they were not entitled to -claim 
damages because the lease had been ter- 


minated by the respondent by giving 4. 


reasonable notice. 


6. As far as the second point $ 
concerned, it can be easily disposed of., 


In the present case, as I have pointed out 


already, there was Ex. B-6 dated 8-12-, 
1967 under which the respondent intimat- . 


ed its intention to vacate the premises by 


31-1-1968 and also pointed out that the. 


respondent would be willing to continue 


in occupation till 15-2-1968 or 29-2-1968. 


Subsequently, there was Ex. B-9 dated 
14-3-1968 whereunder the 
finally gave notice that it would be vacat- 


ing the premises on 30-4-1968. It is these .. 


notices that were taken to be reasonable 
notices for. terminating the tenancy on 
the part of the respondent by the learned 


trial Judge and it is on that basis he held © 


that there was valid termination by the 
respondent and that the appellants were 
not entitled to claim any damages or com~ 


pensation, The question of valid termina~ 


tion will arise only on the basis of as 
sumption of existence of a valid lease. If 
there had -been a valid lease for a further 
period of three years, the learned counsel 
for the respondent had to frankly con- 
eede that such a lease could not be uni- 
laterally terminated by one of the parties 
before the expiry of the term for which 
the tenancy was created and consequent- 
ly he could not support the conclusion of 
the learned trial Judge on his aspect of 
the matter. $ 


7 It may alo be noticed in 
context that the learned trial Judge mis- 
construed. the scope of clause IV (c) of 


Ex, A-1. Clause IV {c) of the lease deed. 


Ex, A-1 runs es follows:— 


“The lessees have the option of re- 
newing the lease for a further period of 
three years on the same terms and condi- 
tions as contained herein or terminating 
the lease by giving the lessors three 
months’ notice in writing before the ex- 
piry of the period of lease, if necessary.” 
The-second limb of this elause was taken 
to mean that the tenant, namely, the res- 
pondent had an option of terminating 
either the original lease or the. renewed 
lease by giving three months’ notice in 
writing. In my opinion, that construction 
is not sound. It should be noticed that the 
first limb of this clause does not refer to- 
the respondent exercising its right ta 
have the lease renewed by giving a notice 


of a particular period, Therefore, a com- 
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bined reading of the first and second limbs 
of clause IV (c) will lead to the conclu- 
sion that if the respondent did not want 
to exercise the option of having the lease 


. renewed for a period of three years, it 


must give intimation of that fact three 
months before-the expiry of the original 
‘period of three years and if no such 
notice was given, the respondent must be 
-deemed to ‘have exercised the option for 
having the lease renewed for a further 
period of three years, It is this idea which 
has been put in clause IV (c) of Ex, A-1, 
though in a defective and inartistic lan- 
guage. Having regard to the context the 
setting in which cl. IV (c) occurs in Ex. . 
A-1 learned counsel on both sides ulti- 
mately agreed that that would be the pro- 


. per construction of Cl. IV (c) and thet the 


‘second limb of Clause IV (c) did not deal 


“with an independent situation -of the ten- 


ant terminating either the original lease 
of three years or the renewed lease of 
three years by giving three months’ 
notice, 


8.: - In. view of the above position, 
the only question that arises for determi- 
nation is, whether a renewed ilease can 
come into existence validly without there 
being a registered instrument. The -con- 
tention of the respondent that there 
should be a registered document is based 
upon the language of Section 107 of the 
Transfer of Property Act. According to 
Section 107 of the Transfer of Property 
Act, a lease of immovable property from 


_ yeer to year; or for any term exceeding 
- one year or reserving a yearly rent, can 


be made only by a registered instrument. 
There is no dispute in this case that the 
original lease was for a period of three 
years and the renewed lease contemplated 
by Ex, A-1 was also for a period of three 
years and therefore would come directly 
within the scope of Section 107 of the 
Transfer of Property Act. ‘The learned 
trial Judge has not considered the ques- 
tion, whether a registered document is 
necessary or not for bringing into exist- 
ence a renewed lease for a period of three 
years and all that he had stated in para- 
graph 12 of the judgment was thet in Ex. 
B-5 itself the secretary of the respondent 
company had clearly and in 

language stated that he was glad to note 
that the terms and conditions under 
which the appellants agreed to extend the 
lease for a further period of three years 
commencing from 1-1-1967 would be the 
same as those which applied to Ex. A-1 


lease, that having thus made the appel 
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lants believe that no formal agreement of 
lease need be executed by the respondent 
fn respect of the extension of the lease 


and that the extension of the lease would . 


be governed by the terms and conditions 
contained in Ex. A-1, it was indeed idle 
for the respondent to contend that such 
exercise of the option for renewal by the 
respondent would not in law create a re~- 
newal of lease between the parties and 
that the absence of a registered lease deed 
for a further term of three years was 
fatal to the appellants’ claim, It is rather 
difficult to understand what exactly the 
learned trial Judge meant to state by the 
above observations. Whether he was put- 
ting it on the basis of estoppel or not is 
not clear and if the law required that a 
lease deed should be in writing, how the 
question of estoppel can arise so as to be 
against the law itself passes one’s compre- 
hension. Under these circumstances, the 
question is completely open as to whether 
a registered document is necessary or not. 


9. I gave more than one opportu- 
nity to the learned counsel on both sides 
to produce any decision or any principle 
either for or against the contention that 
a registered document is necessary in res- 
pect of a renewed lease, The learned 
counsel on both sides after taking time 
informed the Court that there has ‘been 
no direct decision on this point either 
way, and a decision has to be arrived at 
only on the basis of certain general prin- 
ciples and some observations made by 
Courts in certain other judgments, Under 
these circumstances, I have necessarily to 
consider the question without the assist- 
ance of any decided cases, but on the 
basis of the general principles, 


10. Before I deal with this ques- 
tion, I shall make a reference to one or 
two facts in this case. One is, some of the 
correspondence that passed between the 
parties referred to the fourth floor of the 
premises in question having been taken 
on lease subsequent to Ex, A-1. But be- 
fore me the entire argument proceeded 
on the basis that the property which was 
the subject-matter of Ex. A-1 lease was 
also the subject-matter of renewal subse- 
quently. Secondly, the correspondence, 
passed between the parties also used the 
expression, “extension of lease”. But be- 
fore me, the argument was advanced by 
both sides on the basis of renewal as con- 
tained in Cl, IV (c) of Ex. A-1. Therefore, 
- I am dealing with the question only on the 
basis that there was exercise of option on 
the part of the respondent herein in terms 
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of Clause IV (c) of Ex. A-1 for the pur- 
pose of renewing the lease in respect of 
the identical property for a further period 
of three years. 


11. Mr. K. N, Balasubramaniam, 
Tearned counsel for the appellants, con- 
tended before me that a covenant for a 
renewal for a further term in a lease deed 
is more or less in the nature of a provi- 
sion for extension of the period of lease 
and that consequently once the option 
conferred on the lessee or lessor for the 
renewal of the lease has been exercised 
all that happens is that the original period 
of lease gets enlarged and for the en- 
largement of the said period of lease no 
registered document is necessary. The 
learned counsel also contended that a co~- 
venant for a renewal in a lease deed can 
be looked at from another point of view 
also. That is, the provisions in such a 
lease deed may be looked at, as the lease 
to commence immediately for the first 
period of three years and a future lease 
to come into existence on the expiry of 
the term of the first lease, subject to the 
contingency of the lessee exercising his 
option, and so far as the present case is 
concerned, Ex, A-1 contains both the 
leases, namely, the lease to commence 
immediately and the lease to commence 
in future on the expiration of the period 
of the first three years, if the lessee had 
exercised its option, and both the leases 
having been reduced to writing in thé 
form of Ex. A-1, a registered document, 
no further registered document was ne- 
cessary. In support of these contentions, 
the learned counsel himself was not able 
to produce any authority and he relied on 
only a few statements contained in two 
decisions to which I shall draw attention 
immediately, 

12. The first decision on is Baker 
v. Merckel Anson (Third Party), 1960-1 
QB 657, In that case, by a lease under seal 
dated February 17, 1947, one Frederick 
Jonas Baker demised certain premises for 
a term of seven years from November 1, 
1946, at a yearly rent of £ 150, to Henry 
Merckel. In 1949 the landlord and the 
tenant came to an agreement which was 
embodied in a supplemental deed endors- 
ed on the lease. The relevant portion of 
the same was: 


“If the tenant shall give notice in 
writing to the landlord before November 
1, 1952, of such his desire the within- 
written lease shall thereupon ‘be read, 
construed and take effect as though the 
term thereby granted was for a period of 
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11 years from November 1, 1946, and that 
the tenant shall paint the external wood 
On April 9, 1951, the lessee assigned the 
premises, with the benefit of the option, 
to a third party, namely, Mrs, Anson On 
October 18, 1951, Mrs. Anson by a similar 
document assigned the premises to tha 
fourth party, namely, James Deneld 
White, In 1952 the fourth party validiy 
exercised the option, Leter in 1952 the 
fourth party, in his turn, assigned to one 
Mrs. Derothy White. In September, 1957, 
the ultimate assignee, Mrs. Derothy White 
gave up possession, leaving rent unpaid 
and ‘having committed breaches of the 
covenant to repair. The landlord obtained 
judgment against her for £ 818 8s. lld 
No recovery was made under that judg- 
ment and the landlord then instituted pro- 
ceedings against the original tenant, Mer- 
ckel, seeking to recover the same sum 
against him, The defence admitted the 
original lease and the. supplemental deed 
but denied that the option was validly ex- 
ercised. The defendant contended that his 
liability terminated at November 1, 1953, 
the expiry date of the original lease. The 
Court of Appeal held that the original 
lessee remained liable by privity of con- 
tract; for the effect in law of the supple- 
mental deed was to vary at its date, 
namely, March 23, 1949, the seven-year 
lease by building into it an option which, 
when exercised, would enlarge the term 
retrospectively to one of 11 years and 
that accordingly, the rule of law that an 
‘alteration in the term of an existing lease 
could operate only as a surrender of the 
old lease and a grant of a new one ap- 
plied in March, 1949, and not when the 
option was exercised in 1952, for the exer- 
cise of the option was not a consensual 
‘hatter but a unilateral act, consistent 
with the contract between the original 
parties, which by its own force enlarged 
the demise. Sellers L. J., referred to the 
Law laid down by Maugham J., In re 
Savile Settled Estates (1931) 2 Ch 210, 
217 to the effect: 


“An alteration of an existing lease 
so that it will operate for a term extend- 
ing beyond the original term can operate, 
in law, only as a surrender of the old 
Jease and a grant of a new one,” 
and proceeded to state: 


“The argument for the appellants was 
that the operation of the rule did not take 
place until the option was exercised in 
1952 by the fourth party as assignee of 
the third party, who was an assignee . of 
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the defendant, the original lessee, and, 
therefore, the tenant wes not. bound to 
the landlord after the expiration of the 
seven years as he was not a party to the 
extended lease, 


But what was done in 1949 was not a 
mere agreement for the future; it was the 
granting and obtaining by mutual agree- 
ment of a right which the tenant could at 
his option exercise, and which at once 
became an enforceable part of the com- 
tract. The agreement did not of itself en- 
large the original term but it provided 
that it might be extended without any 
further consent of the lessor and was, 
therefore, a substantial alteration of a 
character to which the rule applies.” 


According to the learned Lord Justice, 
what had happened was, the supplemen- 
tal deed of March, 1949, had the effect in 
law of supplanting the original lease by 
a new one, the terms of which were de- 
rived from reading the two documents to- 
gether and the effect was to include the 
option as if it had been in the original 
lease and there was, therefore, while the 
landlord and tenant were in direct con- 
tractual relationship, a contracted right 
by unilateral action of the tenant to en- 
large the term from seven to eleven years, 
and to vary by the same action the provi- 
sions as to the painting of the outside of 
the premises. Consequently, the facts of 
the above case and the reasoning and the 
conclusion of the Court of Appeal thereon 
have no relevancy to the question under 
consideration, namely, whether, when the 
option for renewal contained in the origi- 
nal lease deed is exercised and a new lease 
comes into existence, the new lease deed, 
if it otherwise satisfies the requirements 
of Section 107 of the Transfer of Pro- 
perty Act, has to be registered or not. 


13. The next decision relied on by 
Mr. K, N. Balasubramaniam is that of the 
Court of Appeal in Hand v. Hall ((1877) 
2 Ex D 355). The facts of that case are 
. peculiar. According to the law then in 
force, a lease for a period exceeding three 
years, if it was not under seal, was in- 
valid. In that case, the relevant portion of 
the lease deed which wes not under seal 
was as follows:— 


“Hand agrees to let, and Hall agrees 
to take, the large room on the south end 
from the 14th February next 

until the following Midsummer twelve 
_ months, and with right at end of thet 
term for the tenant, by a month’s previ- 
. ous notice, to remain on for three years 
and a half more”, : ; 
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The tenant did not take possession of the 
room at all and the rent for the first quar- 
ter fell due, The landlord instituted the 
suit for recovery of the said arrears of 
rent. Two defences were taken. One was 
that by the effect of the Statute of Frauds 
and the Statutes 8 and 9 Vict, c; 106, s. 3, 
it, was not a valid lease and the second 
was that the plaintiff, who was himself a 
lessee had no title to grant the lease in- 
tended, and that the defendant, before 
entry and before commencement of the 
intended term, avoided the lease on that 
ground. Cleasby, B., in Hand v. Hall 
((1877) 2 Ex D 318) "held that the lease in 
question was a lease exceeding three 
years, It was observed: 


“A lease not exceeding three years, 
_ in our opinion, must be a lease not giving 
a right (independent of the lessor) ex- 


ceeding. three years, We think a demise > 


for three years, and for three years long- 
er, at the option of the lessee, could not 
be said to be a lease not exceeding three 
years, and would not be valid if by parol 
only. - f 


Tt is true that in the present case the 
lease is not in the above terms, but the 
tenant acquires under it a right at his own 
option by a month’s notice to continue it 
on, If that is given the tenant still holds 
under the original demise there is no. fur- 
ther act of the lessor.” 


14. When this was taken on ap- 
peal to the Court of Appeal the decision 
of the trial Judge was reversed, Lord 
Cairns, C., in Hand v. Hall, (1877) 2 Ex D 
318 after extracting the provisions in the 
lease already extracted by me above, pioz 
ceeded to state: 


“By this latter part of the Sere 
(Namely, ‘with right at the end of that 
term for the tenant, by a previous 
month’s notice, to remain on for three 
years and a half more an option is given 
to the defendant, and must be exercised 
by him before it can be said that any 
interest has passed to him. It is a stipula- 
tion that at his option, on a notice given 
to the plaintiff, he shall not be disturbed 
for three years and a half. Whereas there 
is not anything to be done by the tenant 
in the first part of the agreement to create 
a demise in the second part something 
has to be done by him before that part 
takes effect, and until that is done it is 
impossible to tell whether a tenancy shall 
come into force or not, I think, therefore, 


that it is absolutely necessary to divide - 


the contract into two parts. I think the 
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agreement is an actual demise, with a 
stipulation superadded, that if at his op- 
tion the tenant gives the landlord a notice 
of his intention to remain, he shall have, 
a renewal of his tenancy for three years 
and a half.” 


In my opinion, the above decision is not 
of any assistance to decide the contro- 
versy in this case, As I have pointed out 
already, the original term of the lease 
was only for 12 months and for that the 
document need not be under seal, but only 
if the period exceeded three years, it had 
to be under seal. In that case, only the 
renewed period contemplated therein ex- 
ceeded three years and in that context 
the question was, whether the original 
lease should be under seal, because the 
extension contemplated had exceeded 
three years, It. is only in that 7ontext the 
question was decided in that case. The 
further question that arose was in rela- 
tion to recovery of the rent for the first 
quarter itself, that is, within the first 
twelve months. Admittedly the lease for 
the first twelve months need not have 
been under seal. Therefore, that decision 
has no bearing on the point to be consi- 
dered in the present case, ` 


15. On the other hand, there are . 
certain observations made by some Courts 
in this country which have a bearing on 
this question. For the purpose of under- 
standing this, it is necessary to refer to 
some more provisions of the Transfer of 
Property Act. Section 105 of the Transfer 
of Property Act defines ease’ and also 
the terms, ‘lessor’, ‘lessee’, ‘premium’ and 
‘rent’, Section 106 deals with presumption 
regarding the duration of certain, lease, 
in the absence of written contract or local 
usage, Section 107 which alone deals with, 
mee lease should ‘be made, rung as aril 

Ows:— 


“107, A lease of immovable property 
from year to year, or for any term ex- 
ceeding one year or reserving a` yearly 
rent, can be made only by a - registered’ 
instrument, 

All other jedi of immovable pro- 
perty may be made either by a registered 
instrument or by oral agreement accom- 
panied by delivery of possession. Where 
a lease`of immovable property is made by 
a registered instrument, such instrument 
‘or, where there are more instruments 
than one, each such instrument shall be 
executed by both the lessor and the lessee. 

Provided that the State Government 
may from time to time, by notification in 
the Official Gazette, direct that leases of 
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immovable property, other than leases 
from year to year, or for any term ex- 
ceeding one year, or reserving a yearly 
rent, or any class of such leases, may be 


made by unregistered instrument or by. 
oral agreement without delivery of pos- 


session.” 
Section 108 deals with rights ‘and Habili- 


ties of lessor and lessee, while Section 109 
deals with the rights of Jlessor’s trans- 


feree, Section 110 deals with exclusion of | 


dey on which the term of lease commen- 
ces. Section 111 deals with determination 
of lease. Sections 112, 113, 114 and 114-A 
deal with waiver of forfeiture, waiver of 
notice to quit, relief against forfeiture for 
non-payment of rent and relief against 
forfeiture in certain other cases respec- 
tively. Section 115 deals with effect of 
surrender and forfeiture on under-leases, 
Section 116. deals with the effect of hold- 
ing over and that section is as follows:— 
"116, If a lessee or under-lessee of 
property remains in possession thereof 
after the determination of the lease grant- 
ed to the lessee, and the lessor or his legal 
representative accepts rent from the 
lessee or under-lessee, or otherwise as- 
sents to his continuing in possession, the 
lease is, in the absence of an - agreement 
to the contrary, renewed from year to 
year, or from month to month, according 
to the purpose for which the property is 
leased, as specified in Section 106.” 
The question has come up for considera- 
tion in the context of the language of 
Section 116. 


16. In Zahoor Ahmad Abdul Sat- 
tar v. State of Uttar Pradesh (AIR 1965 
All 326), a Bench of the Allahabad High 
Court had to cofiside: the effect of ‘ho!d- 
ing over’ by a tenant after the original 
period of lease was over, The appellant 
therein was granted a lease of land for 
industriel purposes from 1-3-1947 by the 
Government for one year at an annual 
rent of Rs. 100. A document was executed 
and that was marked as Ex. 3. A subse- 
quent lease for the same sum of Rs, 100 
was executed on the 10th June 1948 for 
one year beginning from 19th of March 
1948. That document was marked Ex. 4. 
One question that came to be considered 
was about the effect of holding over as 
contemplated in Section 116 of the Trans- 
fer of Property Act. Having regard to the 
periods mentioned in Exs, 3 and 4, the 
question of registration did not directly 
arise, However, the Court observed: 

“As to the renewal of the lease by 
holding over in the instant case also it 
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was not necessary for it to be`a registered 
instrument, No doubt, under Section 116 
of the Transfer of Property Act by hold- 
ing over, the defendant became a tenant 
from year to year but as the relationship 
of landlord and tenant between the plain- 
tiff and the defendant was a result of ope- 
ration of the law and not the result of an 
act of parties Section 107 would not apply. 
Section 107 applies to leases that are 
‘made’ and not to leases that are created 
by law. As a result of the holding over 
there is a case of the renewal only by ope- 
ration of law and not the making of the - 
lease.” 


The learned counsel for the respondent 
submitted that the above observations 
meant by implication, that if, after the ex. 
piration of the original period of lease, a 
lessee continues to remain in possession of 
the property on a subsequent lease,- and 
that subsequent lease comes within the 
scope of Section 107, that lease can be 
brought about only by a registered in- 
strument and that only because of Sec- 
tion 116, statutorily creating the subse~ 
quent lease, the provision regarding the 
requirement of a registered instrument 
did not arise in that case. It is rather 
doubtful whether the above -observation 
can be said to represent correctly the 
legal position: Even Section 116 contem- 
plates a subsequent lease by act of par- 
ties. The significant thing to be noticed 
with regard to Section 116 is, it actually 
uses the expression, “lease is............ re~ 
newed from year to year or from month 
to month”. In view of this, the Federal 
Court of India in Kai Khushroo Bezonjee 
Capadia v. Bai Jerbai Hirjibhoy Warden, 
(AIR 1949 FC 124) proceeded on the basis 
that even in respect of holding over, a 
new lease comes into existence by the con- 
sensual act of parties, though there was 
a difference of opinion ‘between the majo- 
rity of Judges and Patanjali Sastri, J., as 
to whether such a new lease came into 


- existence on the facts of the particular 


case or not. According to’ the majority, 
the tenancy which is created by the ‘Hold- 
ing over’ of a lessee or under-lessee is a 
new tenancy in law even though many of 
the terms of the old lease might be con- 
tinued in it, by implication; and it can- 
not be disputed that to bring a new ten- 
ancy into existence, there must be a bila- 
teral act. 


17. In Bengal National Bank Ltd. 
v, Janaki Nath Roy, ILR 54 Cal 813 = 
(AIR 1927 Cal 725) Rankin C. J, on behalf 
of the Bench of the Calcutta High Court 
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had to make some observations with re- 
gard to Section 116 itself. The learned 
Chief Justice stated: 


“Apart from specific performance of 
the covenant for renewal, what is the 
effect of the Transfer. of Property Act 
when applied to the facts of the present 
case? The statute uses the word ‘lease’ 
not merely for interests which can only 
be created by registered instrument but 
for all interests of the character defined 
by Section 105, Section 106 speaks of a 
“lease from month to month’ and Sec. 116 
which deals with the effect of holding 
over says that 


‘the lease. is, in the: absence of an 
agreement to the contrary, renewed from 
year to year, or from month to month, 
according to the purpose for which the 
property is leased, as specified in S. 106’. 


This provision must, J think, be re- 
garded as supplemental to and in qualifi- 
cation of clause (a) of Section 111 which 
states that a lease determines by efflux 
` of the time limited thereby, But I do not 
think it can be read as meaning that if 
there lis no agreement to the contrary the 
lease is renewed from month to month 
but that if there is an agreement for any 
other period then the lease is renewed 
for that period however long. 


This would seriously trench upon the 
policy of Section 107. The intention of 
Section 116 is in my judgment that the 
lessee holding over with the landlord’s 
mere consent has still a lease but only 
from month to month; he gets this put no 
greater interest and he does not even get 
this if there be an agreement with the 
landlord that he is to be a mere licensee, 
tenant-on-sufferance or tenant-at-will. 
The tenant continuing in occupation under 
a special agreement for a further lease is 
a different case from the tenant holding 
over merely by consent, but if for any 
reason his agreement has to be disregard- 
ed he can, fall back upon the landlord's 
mere consent and claim his rights under 
Section 116. If the matter be regarded in 
the first instance as between lessor end 
lessee the position is that the latter is 
either (i) by virtue of the doctrine of spe- 
cifie performance or otherwise clothed 
with the estate and right given. by the 
special agreement or (ii) the holder of a 
lease from month to month. It is doubtless 
true that if at the expiry of the original 
.term the person who continues in occupa- 
tion is not the lessee but his representa- 
tives or assigns there is nothing in Sec- 
tion 116 to enable the lessor by mere con~ 
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sent to convert such representative -or 
assign into a monthly tenant.” : 
The obvious inference from the above 
observation of the learned Chief Justice 
is, under the cloak of “an agreement to 
the contrary” contained in S. 116 of the 
Transfer of Property Act, there cannot ‘be 
a lease coming within the scope of S. 107 
of the Transfer of Property Act, without 
there being a registered instrument 
creating such a lease, 


18. The next decision to which my 
attention was drawn by the learned coun~ 
sel for the respondent is that of a Full 
Bench of this Court on Reference under 
Stamp Act, Section 57 ((1902) ILR 25 Mad 
3). In that case, there was an instrument 


‘of lease for a term of three years on a 


monthly rent of Rs, 190 with a covenant 
on the part of the lessor to renew the 
lease at the option of the lessee for a fur- 
ther term of one or two years from the 
expiration of the said term of three years: 
The question that came to be considered 
was, whether the document had to he 
stamped on the basis of there being two 
transactions, one, a lease for a period of 
three years, and another an agreement 
for granting a lease for e further period. 
This court held that the document had to 
be stamped only as a lease, This Court 
pointed out: 


“The lessee agrees, among other things, 
to pay a monthly rent of Rs. 190 for the 
premises in question for a period of three 
years in consideration of the lessor de- 
raising the premises for a period of three 
years and also agreeing to renew the 
lease, at the option of the lessee, for a 
further term of one or two years. If the 
covenant to renew were disannexed from 
the lease, there could be no consideration 
for the covenant to renew, A covenant for 
renewal at the option of the lessee is an 
ordinary covenant in a great many leases 
and for at least two centuries; it has been 
held to be a covenant running with the’ 
land. A mere agreement to lease is not 8 
covenant which will run with the land 
and will not bind a transferee for agree- 
ment, The transaction or matter to which 
the instrument in question relates is 
single and indivisible and cannot be treat- 
ed as relating to two distinct metters 
within the meaning of Section 5 of the 
Stamp Act. The instrument contains only 
one contract, a demise; the option of re- 
newal of the lease is ancillary to it and 
forms ‘part of the consideration for enter« 


ing into the lease,” 
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In my opinion, this decision does not 
really throw any light on the question we 
are considering. 


19. My attention was also drawn 
to the following passage occurring in 
Mayne and Mc Greger on Damages, 
Twelfth Edition, page 431: 


“Covenants to renew leases and op- 

tions to purchase in leases are but agree~ 
ments to lease and agreements to sell res- 
pectively superimposed upon an existing 
lease between the same parties. A breach 
of such covenant or option is thus in effect 
a failure to complete a contract to lease 
or sell, and therefore the rule in Bain v. 
Fothergill ((1874) 7 HL 158) imposing a 
restrictive measure of damages is in full 
operation should the failure be through a 
defect in title.” 
The argument based upon the above pas- 
sage is that the covenant for renewal of 
a lease is merely an greement to obtain a 
fresh lease and that that by itself does not 
create a lease, Therefore, if a fresh lease 
is to be brought into existence, it can be 
effected only by means of a registered in- 
strument, 

20. I am of the opinion that the 
matter can be considered from a dif- 
ferent angle. I have already referred to 
the decision of the Federal Court of India 
in Kai Khushro Bezonjee Capadia v, Bai 
Jerbai Hirjibhoy Warden (AIR 1949 FC 
124) where the Federal Court was consi- 
dering the scope of Section 116 of the 
Transfer of Property Act and having re- 
gard to the language used therein it came 
to the conclusion that a lease by holding 
over was merely a new lease brought into 
existence by the bilateral act of the lessor 
and lessee. Having regard to the use of 
the word, ‘renewed’ in Section 116 of the 
Transfer of Property Act and the con- 
struction put upon that section by the Fe- 
deral Court, I am inclined to hold that 
even when there is an option for a re- 
newal in a fresh lease and for a valid 
lease to come into existence, if such lease 
otherwise satisfies the requirements of 
Section 107. There must be a registered 
instrument. 


21. ‘The ordinary meaning of the. 


word ‘renew’ is “to begin again; to re- 
peat; to make again; to substitute new 
for’, (Vide Chambers’s Twentieth Cen- 
tury Dictionary, New Edition 1972). 
According to Shorter Oxford English Dic- 
tionary, the meaning of the word, “re- 
new” is: 

“To restore, re-establish, set up 
again, being back into use or existence; 
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To take up again or afresh, to begin 
again, recommence; 


To replace by some new or fresh 
thing of the same kind, to. restore by 
means of substitution or a fresh supply; 

To grant a new esp. to grant or give 
(a lease, bill, etc.) for a fresh period.” 
Thus, it will be seen that the dictionary 
meaning of the word, ‘renew’ in relation 
to grant of lease is, to grant a new or 
to grant or give a lease for a fresh period. 
In Ballentine’s Law Dictionary, Second! 
Edition, the meaning of “renewal of lease” 
is given as: 

“There is a distinction between a sti- 
pulation in a lease to renew it for an 
additional term and one to extend it, in 
that a stipulation to renew requires the 
making of a new lease, while a stipulation 
to extend does not”. 


22. Section 2 (1) of the English 
Landlord and Tenant (Rent Control) Act, 
1949, 12 & 13 Geo. 6, Ch. 40 stated that, “a 
person shall not, as a condition of the 
grant, renewal or continuance of a ten- 
ancy to which this section applies, require 
the payment of any premium in addition 
to the rent”. Thus, it will be seen that 
this section uses all the three expressions, 
“grant of a tenancy”, “renewal of a ten- 
ancy” and “continuance of a tenancy”. 
The scope of these expressions contained 
in this section came to be considered by 
the Court of Appeal in England in Reger 
Estates Ltd. v. Wright, 1951-1 KB 689, 
703. Denning, L, J. with regard to these 
provisions stated: ks 


“Under the Act of 1949 a landlord 
must not require a payment of a premi- 
um on any of the following agreements if 
made since the Act:— (1) on a ‘grant of 
tenancy’ (which means an agreement to 
grant an initial tenancy); (2) on a 'Te- 
newal of tenancy’ (which means an agree- 
met for a fresh tenancy following on the 
termination of the earlier one); and (3) on 
a ‘continuance of a tenancy’ (which 
means, I think, an agreement to continue 
an existing tenancy, as, for instance, by 
agreeing not to give notice to determine 
or to re-enter under a provision in that 
behalf).” 


23. Thus, it will be seen that the 
expression, ‘renewal of tenancy’ has been 
understood as ‘an agreement for a fresh 
tenancy following on the termination of 
the earlier tenancy’ and this meaning of 
Denning L. J., is consistent with the mean- 
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ing contained in Ballentine’s Law Dic- 
tionary. . 


24. Thus, it will be clear that once 
a tenant or lessor exercises his option for 
renewal of an existing tenancy for a fur- 
ther period, what comes into existence is 
a fresh tenancy in replacement of-the old 
tenancy, and such tenancy will have to 
satisfy the réquirements. of the law re- 
garding the making of the tenancy. I have 
already extracted the provisions of Sec- 
tion 107 of the Transfer of Property Act. 
The provisions contained therein make it 
absolutely clear that it is the policy of 
the law that a lease of immovable pro- 
perty from year to year, or for any term 
exceeding one year or reserving a yearly 
rent, can be made only by a registered in- 
strument and not otherwise, The use. of 
the expression ‘only’ occurring in the first 
limb of Section 107 is significant. The pro- 
viso to the section enables the State Gov- 
ernment from time to time by notification 
in the official gazette, to direct that leases 
of immovable property may be made by 
unregistered instrument or by oral agree- 
ment without delivery of possession. But 
the statute has taken care to see thet even 
the State Government has no right by 
such notification to exclude the leases 
from year to year or for any term ex- 
ceeding’ one year or reserving a yearly 
rent from the requirements of their being 
made or created only by registered instru- 
ments. Consequently, the policy of law is 
that a lease which satisfies the require- 
ments mentioned in that section has to 
be only by a registered instrument and 
not otherwise. The significance of this 
can be appreciated only if we realise that 
there are provisions in the Registration 
Act as well as the Stamp Act dealing with 
leases, The Stamp Act deals with leases 
in the context of the stamp duty payable 
thereon and the duration of the lease is 
the criterion for determining the quantum 
of stamp duty. So also the Registration 
Act gives a wider definition to the term 
‘lease’ and also requires the lease deed 
coming within the scope of the provisions 
contained therein to be registered. The 
object of the Stamp Act is to collect re- 
venue and the object of the Registration 
Act is to give notice to other parties as 
well as to insist upon certain transactions 
being effected and proved by registered 
instruments only. On the other hand, the 
Transfer of Property Act dealing with 
the transfer of interests in immovable 
property expressly states that a lease 
deed of the kind mentioned in Section 107 


AILE 


can ‘be brought into existence only by 
means of a registered instrument, If so, 
to come to a conclusion which will have 
the effect of avoiding the provisions con~ 
tained therein will be opposed to the 
policy of law itself, 7 


25. Let me take an illustration. 
Suppose a landlord and a tenant enter 
into a lease in respect of immovable pro- 
perty and fix the duration of the lease as 
six months, Such a lease is not required 
to be by a registered instrument under Sec” 
tion 107 of the Transfer of Property Act, 
in view of the duration mentioned above, 
Suppose that lease also contains a cove- 
nant for renewal either at the option of. 
the lessee or at the option of the lessor, 
whereunder on the exercise of the option, 
the lease will stand renewed for a period 
of three years. If the argument of the 
learned counsel for the appellants is to be 
accepted, the request will be that the ori- 
ginal lease need not be under a registered 
document because it was not for a period 
exceeding one year and the renewed lease 
need not be by way of a registered instru-, 
ment, though for a term exceeding one 
year, because the renewal will not con- 
stitute making of a new lease, but mere- 
ly the continuance of the old lease, I am 
clearly of the opinion that such a con- 
struction will. defeat the very object’ of 
Section 107 of the Transfer of Property 
Act and therefore cannot be -courtenanc- 
ed by Courts. As a matter of fact, the 
entire section can be nullified and render- 
ed nugatory by a landlord end tenant en- 
tering into a lease for a very short period 
which does not require registration, but 
providing for a renewal which will ex- 
tend for more than one year, with a view 
to avoid the necessity of bringing into ex- 
jstence a registered document, even 
though their intention from the very be- 
ginning had been to make the lease for a- 
period exceeding one year. : 


26. The result is, once the option 
Ts exercised-either by the lessor or by the 
lessee, a valid lease as such does not come 
into existence unless a registered docu- 
-ment is executed, if the renewed lease in 
question satisfies the requirements of Sec~ 
tion 107 of the Transfer of Property Act. 
After all, the option conferred either on 
the lessee or on the lessor is more or less 
in the neture of a pre-emption and nei- 
ther the conferment of such option itself 
nor the -exercise thereof automatically or 
of its own force brings into existence a 


new lease irréspective of other statutory 
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provisions regarding the form . procedure 
or the -modalities by which alone such a 
lease can be brought into existence. 
Therefore, looked at from any point of 
view, I am of the opinion that once a re- 
newed lease comes within the scope of 
Section 107 of the Transfer of Property 
Act, such a lease can be made only by. a 
registered instrument. I am emphasising 
that notwithstanding the option confer- 
red on the lessor or the lessee, in the light 
of the judgment of the Federal Court re- 
ferred to above, it is a new lease that 
comes into existence as a result of the 
exercise of the option for renewal and 
that too by the bilateral acts of the par- 
ties and consequently the new lease is 
made within the scope of the expression 
occurring in Section 107 of the Transfer 
of Property Act and therefore it has to 
be only by a registered instrument. In 
this case, admittedly the renewed lease 
was for a period of three years and if it 
had not been a renewed lease, the initial 


lease itself, there was no dispute that it’ 


required registration. Simply ‘because it 
happened to be a renewed lease, it does 
not follow that no registered document 
was necessary to bring into existence such 
a lease. In this particular case, the appel- 
lants instituted the suit only on the basis ` 
of a valid renewed lease for a period of 
three years and the respondent herein 
having committed a breach of that con- 
tract by surrendering possession or ter- 
minating that lease prior to the expiration 
of the period prescribed thereunder, Once 
I hold that such a lease should have been 


made only by a registered instrument and, 


there being -no registered instrument, 
there was no valid lease for a period of 
three years, the appellants were not en- 
titled to institute the suit for recovery of 
the amounts in question as damages for 
breach of the contract alleged to. have 
been committed by the respondent herein. 


27. The result is, the appeal fails 
and the dismissal of the suit by the trial 
Court is sustained, though for different - 
reasons, Having regard to the nature of 
the controversy and there being no autho- . 
rity on the point in question, I consider 
that this is a proper case in which both 
ee should be directed to bear their - 
c 


Appeal dismissed, 
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RAMAPRASADA RAO, J. 
Vijayaraghavan, Petitioner v. Moham- 
med Yakub Rowther (died) and others, 
Respondents. 
C. R. P. 1898 of 1973, D/- 27-8-1975.* 
(A) Tamil Nadu Buildings and 
Rent Control) Act (18 of 1960), S. 10 (3) 
Order of eviction on ground of 
landlord’s requirement for his business — 
Death of landlord during pendency of re- 
bag — Effect on the order — (Civil P. 
C.. (1908), O. 22, R. 3). 


The benefit by way of a decree which 
a predecessor-in-interest has secured be- - 
ing an incorporeal right and that right 
having vested in a landlord or. landlady in 
that’a decree for eviction has already 
been passed cannot be divested by his or 
her death, as it could pass on to the heirs 
as it becomes part and parcel of the pro- 


. perty owned by the landlord or landlady. 


Thus viewed, the respondents (legal re- 
presentatives -of deceased landlord) in the 
revision filed by tenant are entitled in 
law and in-equity to take advantage of 
the favourable decision obtained by the 
deceased landlord before the Rent Con- 
troller and which gained acceptance be- 
fore the appellate authority as well, There 
cannot be a divesting of such right by 
reason of the death of the landlord in the 
course of the revision : ATR 
1973 SC 2110, Rel, on. {Para 6) 
‘Cases ~Referred: Chronological ‘Paras 
AIR 1973 SC 2110 = (1973) 3 SCR 679 6 
(1947) 2 Mad LJ 419 = 60 Mad LW 713 
4,6 
K. Chandramauli, for Petitioner; 
` Kumaraswami, for Respondents, 
ORDER :— An interesting question 
has arisen in this civil revision petition. 
One Rokkatya Ammal was the owner of 
a property a portion of which was let -out 
to the petitioner. It is not in dispute that 
the petitioner is ectually in occupation of 
a thatched bunk of an extent 5 ft 4 ft. 
The landlady filed'an application under 
the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, on the 
-ground that the petitioner ‘has committed 
wilful default in payment of rent and also . 
on the ground that she wanted the leased 
- premises for her husbend’s ‘business of 
. making articles from zinc and iron sheets. 


The Rent Controller ordered eviction on 


“(Against -order of Sub-J., Nagapattinam 
in C, M. A. No. 63 of 1972.) 


‘AT/BT/A164/ 76/VSS 
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both the grounds, The appellate authority 
was not convinced that there was wilful 
default in the payment of rent, but he 
was, however, satisfied that the landlady 
was entitled to the possession of the 
building for purposes of her ‘husband's 
business. In the course of the hearing of 
_the appeal, the landlady died and her hus- 
band, her son and her daughter were 
brought on record and the appeal pro- 
ceeded with the above three persons . as 
her legal representatives and resulted in 
a decision in their favour, The petitioner- 
tenant has come up in revision to this 
court. During the pendency of the revi- 
. sion petition, the husband of the landlady 
died leaving behind the son and daughter 
as the legal representatives of the land- 
lady, to continue the proceedings, 


2. Mr. Chandramouli, learned 
Counsel for the petitioner takes up the 
position that as the husband of the land- 
lady, died, though at the revision stage, 
the purpose for which the building was 
required by the landlady having lapsed, 
the respondents as the surviving legal re- 
presentatives of the landlady are not en- 
titled to the benefit of the order of evic- 
tion obtained by her in both the courts 
below, He would say that once a landlady 
comes to court on the ground that a por- 
tion in the occupation of the tenant is re- 
quired for the landlady or for her near 
and dear, as provided under the Act, and 
if she obtains an order of eviction but 
dies in the course of such proceedings, 
` the cause of action does not survive, to 
the benefit of the legal representatives 
and such legal representatives could only 
seek relief by filing an independent ap- 
plication as provided for under the Act, 
on the new facts and circumstances which 
have cropped up due to the death of the 
landlady. Mr, Kumaraswami, learned 
counsel for the legal representatives on 
record ‘before me, however, would say 
that there is no such snapping of the 
cause of action, by reason of the death of 
the original landlady and that, in any 
event, if the landlady dies after she ob- 
tains an order of eviction and if the said 
decision is questioned before the higher 
hierarchy, then it would be in the fitness 
of things that the legal representatives 
* should take advantage of the decision ob- 
tained by the landlady earlier and it is 
not necessary for them to file an indepen- 
- dent application for the same relief, as if 
e different set of circumstances have 
cropped up due to the death of the land- 


i lady. 
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3. A personal action dies with the 
person is a well-established principle. 
Even that doctrine has certain exceptions. 
In a case where a litigant seeks for a sta- 
tutory relief in reletion to property and 
obtains it after satisfying the statutory 
Tribunal that he or she is entitled to that 
relief, then that decision which projects 
a right becomes annexed to the property 
of that litigant who initiated the action 
and it cannot be divested by invocation of 
any technicalities. The mother in the in- 
stant case wanted that her husband should 
do business and therefore the petitioner- 
tenant should surrender possession to 
enable her husband to do such business. 
The son and daughter who are before me 
express their candid intention to continue 
that business of their father by occupying 
the shed in the occupation of the peti- 
tioner, On the facts, therefore, there does 
not seem to be any doubt whatever that 


“the gon and daughter intend carrying on 


the business of their father and so they 
are keen to obtain the non-residential 
premises in the occupation of ‘the peti- 
tioner. 


4. Tyagarajan J, in Md. Ibrahim 
v. Rahiman Khan, 1947-2 Mad LJ 419, 
while considering an earlier encroachment 
on the subject, widely expressed that an 
order of the Rent Controller directing the 
tenant to put the landlord in possession 
of his house on the ground that the land- 
lord desired to occupy the house himself 
is one for the personal benefit of the 
landlord and is not capable of execution 
efter the death of the landlord at the in- 
stance of the legal representatives, The 
learned Judge was of the view that if 
the legal representatives desired to ob- 
tain such possession, they should file an 
independent application and obtain relief. 


5. The point, however, for conside- 
ration is as to what is the legal effect of 
an order which a landlord secures from 
the Rent Controller or such other statu- 
tory Tribunal which ‘would entitle him to 
obtain possession from his tenant, should 
it automatically lapse on the death of that 
person in whose favour a decision wes so 
rendered? 


6. Whatever may be said of the 
general principle actio personalia moritur 
cum persona which itself has some ex- 
ceptions, that general doctrine cannot be 
inducted as a matter of course into deci- 
sions obtained under peculiar circum- 
stances and under given conditions and 
prescriptions as per the special enactment. 
The Tamil Nadu Buildings (Lease and 
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Rent Control) Act provides for certain re- 
liefs in favour of landlords and concur- 
rently enables the tenants to continue in 
occupation of the demised premises un- 
less they are compelled to surrender that 
possession by an invocation of the special 
law. Therefore, if a landlord or a land- 
lady, as the case may be, comes to court 
and obtains possession whereby the ten- 
ant would be obliged to surrender pos- 
session, not under a contract, but under 
the provisions of astatute, and that too 
under the stringent clauses, the invoca- 
tion of which alone could enable the land- 
lady or landlord to obtain possession, then, 
such a right cannot be barely characteris- 
ed as a personal right which ought to die 
with the person concerned, The exception 
to the above doctrine that a personal 
right dies with the person can certainly 
be invoked having regard to the peculiar 
mature of the right obtained by the land- 
lord or landlady, under the provisions of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act 18 of 1960, It is this 
peculiarity in the incorporeal right ob- 
tained by the landlord in such circum- 
stances that has been referred to by the 
Supreme Court in Phool Rani v. Naubat- 
tai, AIR 1973 SC 2110, as a right which is 
annexed to the estate of the deceased and 
that such annexation resulting in the 
benefit to the estate could be taken ad- 
vantage of by the legal. representatives of 
the person, who obtains such a benefit. 
Though the Supreme Court referred to 
Md, Ibrahim v. Rahiman Khan, 1947-2 
Mad LJ 419, yet by reason of the distin- 
guishing features characterised by them 
in the judgment which would take .some 
cases out of the general rule stated by 
Tyagarajan J. in Md. Ibrahim v, Rahiman 
Khan, 1947-2 Mad LJ 419, I am of the 
view that the present case is distinguish- 
able from the general posse. of cases 
which would arise under such circum- 
stances, The Supreme Court would say 
that a case in which the petitioner’s death 
occurs after a decree for possession is 
passed in his favour, say, during the pen- 
dency of the appeal filed by the unsuc- 
cessful tenant is one of the many catego- 
ries of cases which ought to be distin- 
guished from the generality of cases 
which usually „arise for consideration. 

ing with such a category, the Sup- 
reme Court observed:— 


“Cases falling under ‘this category 


are distinguishable because the decisions 
therein are explicable on the basis, though 
not always so expressed, that the estate 
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is entitled to the benefit which, under @ 
decree, has accrued in favour of the plain- 
tiff and therefore the legal represente- 
tives are entitled to defend further pro- 
ceedings, like an appeal, which constitute 
a challenge to that benefit.” 


While I respectfully adopt the observa~ 
tions as above, I would like to add that 
the benefit by way of a decree which a 
predecessor-in-interest has secured being 
an incorporeal right and that right hav- 
ing vested in a landlord or landlady in 
that adecree for eviction has already been 
passed cannot be divested by his or her 
death, as it could pass on to the heirs as it 
becomes part and parcel of the -property 
owned by the landlord or landlady, Thus 
viewed, the respondents before me 
are entitled in law and in equity to take 
advantage of the favourable decision ob- 
tained by their mother before the Rent 
Controller and which gained acceptance 
before the appellate authority as well 
There cannot be a divesting of such right 
by reason of the death of the father in 
the course of the revision proceedings. 
The right to process an order of eviction 
is already in the stream of execution and 
it cannot be stemmed by reason of the 
death of the father at the revision stage, 
The respondents do assert.that they want 
to continue the business. which their 
father wanted to commence and this as- 
pect cannot therefore be lightly brushed 
aside factually, 


7. The concurrent finding of fact 
that the premises is required bona fide 
for purposes of business of the father can- 
not be interfered with or set aside by this 
court, . 


- & On a consideration of the ae 
vant provisions of law and the decisions, 


` I am of the view that the order of the 


Court below does not suffer from any 
error of jurisdiction. Of course, the pre- 
sent point has erisen only at the revision 
stage, I have considered this aspect, since 
rest raised poses some general inte- 
yes ; 


‘ 


9. The revision petition is dis- 
wsd There will be no order as to costs, - 
The petitioner will surrender possession 


within six months after this date, 
Revision dismissed. 
4 
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RAMAPRASADA RAO, J. 
S. Krishna Nair and another, Peti- 
tioners v. N. Rugmoni Amma, Respon- 
dent. 


C, R. P, No. 70 of 1974, D/- 26-8-1975." 


(A) Tamil Nadu Court Fees and Suits 
Valuation Act (14 of 1955), Ss. 40 (1) and 
25 (b) — Suit for cancellation of decree — 
Couri-fee — Basis of calculation — Suit 
for setting aside earlier judgment relating 
to immovable property — Plaintiffs in 
subsequent suit not the same parties who 
participated in earlier proceedings — Pro- 
perty has to be valued under S. 40 (1) and 
not under S. 25 (b) — Hence suit has to 
be valued by giving market value of pro- 
perty as on the date of plaint, AIR 1971 
Mad 380 and AIR 1939 Mad 462 (FB), Foll. 

(Para 1) 
Cases Referred: Chronological Paras 
AIR 1971 Mad 380 = 83 Mad LW 728 1 
AIR 1939 Mad 462 = ILR (1939) Mad 


(FB) 


V. Ganapathi Subramania Iyer for 
P. Ananthakrishna Nair, for Petitioners; 
V. Manivannan, Addl. Govt. Pleader, for 
the State. 


ORDER :— The lower court has, 
rightly, appreciated the position, Having 
regard to the circumstances stated by it 
in an elucidatory order, the suit ought to 
have been valued under Section 40 (1) of 
the Tamil Nadu Court Fees and Suits Va- 
luation Act. This is a suit in which, effec- 
tively, the plaintiffs are seeking to set 
aside a judgment of a Division Bench of 
this court in L., P. Appeal No. 68 
of 1966, on 24-10-1972. The question is 
whether the lower court was right in hav- 
ing directed the plaintiffs to evaluate the 
property as on the date of the filing of the 
suit or, should it have said that the mar- 
ket value should be on the basis of the 
value of the property as disclosed in the 
earlier proceedings. In the earlier pro- 
ceedings, the first plaintiff was not a 
party. It was the second plaintiff who was 
- conducting the litigation as purchaser of 
the property from the first plaintiff. This 
distinguishing feature has to be borne in 


*(Against order of Sub-J.. Padmanabha- 
puram in Check Slip No. 85 in O. S. No. 
13 of 1973.) 


AT/AT/A3/76/LGC 
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mind. The plaintiffs, therefore, have come 
to court, though conjointly to set aside, 
es I said, effectively, the judgment of this 
court which relates to immovable pro- 
perty, In these circumstances, it is obli- 
gatory that they should value the sub- 
ject-matter of the suit as on the date when 
a fresh suit is filed by parties who are not 
the same parties who agitated in the ear- 
lier proceedings. For the reason that the 
parties to the present suit were not par- 
ties in the earlier proceedings and also on 
the ground that the relief asked for in 
the present action is primarily for setting 
at maught the judgment of the Division 
Bench of this court in the Letters Patent 
appeal mentioned above, I am of the view 
that the suit has to be valued under Sec- 
tion 40 (1) of the Court Fees Act. The 
next corollary is, as to what is the value 
to be adopted by the plaintiffs. The learn- 
ed Counsel for plaintiffs-petitioners would 
say that it is enough if the value as dis- 
closed in the earlier proceedings is adopt- 
ed in the present action, But, as I said, 
the distinguishing feature in this case, is, 
the plaintiffs in the present suit are ‘not 

















clined to follow the judgment of Sada- 
sivam J. in Sengoda Nadar v. Doraisami 
Gounder, 83 Mad LW 728 = (AIR 1971 
Mad 380), which, in turn, referred to a 
Full Bench decision in Kutumba Sastri v. 
Sundarammal, ILR (1939) Mad 764 = 
(AIR 1939 Mad 462) (FB) and held the 
the suit has to be valued by giving th 
market value of the properties covered 
by the judgment of this court in the ear 
lier suit as on the date of the plaint: Th 
lower court, therefore, was right in hav 
ing come to the conclusion that, in th 
circumstances of the case, the propert; 
has to be valued under Section 40 (1) and 
not under Section 25 (b), and that it has 
to be evaluated as on date of the plaint. 
There is no reason to interfere with the 
said conclusion, The civil revision petition 
is dismissed. There will ‘be no order as to 
costs, The petitioners are granted two 
months’ time to pay the court-fee. 


Petition dismissed, 
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RAMANUJAM, J. 

O. P. Muthiah, Petitioner v. The 
Board of Revenue and others, Respon- 
dents. ' f 

Writ Petn, No. 6429 of 1975, D/- 2-12- 
1975. 

(A) Tamil Nadu Cinemas (Regulation) 
Rules, 1957, R. 14 (2) and (3) — Words 
“generally used” in Cl, (3) — Meaning of 
— The words mean .commonly used by 


the public — They exclude routes not in 


much use — Even new routes to be consi- 
dered. 

Where it was contended that the 
word ‘generally’ occurring in Rule 14 (3) 
cannot be understood as meaning ‘most- 
ly that it only means ‘not casually or 
intermittently’ and that the word ‘gene- 
rally’ occurring in Rule 14 (3) does not 
postulate the extent of user. 

Held that when a route is said to be 
generally used it normally indicates that 
the route is commonly used by the public. 
The intention of Rule 14 (3) appears to be 
to exclude all the routes which are not in 
much use. The extent of the user is not 
outside the purview of Rule 14 (3). 

(Para 4) 

The question whether the pathway is 
old or new is not quite relevant for the 
application of Rule 14 (2) and (3). Even 
if a new route is resorted to by the pub- 
lic, then such user by the public of such 
a route cannot be ignored while consider- 
ing the application of Rule 14 (2). 

(Para 3) 

R. D. Indrasenan, for Petitioner, T. 
Sathiadev, Asst. Govt. Pleader and P. 
Chidambaram, for Respondents. 


ORDER :-— The petitioner is the own- 
er of a permanent cinema called ‘Sri 
Murugan talkies’ in Valangiman in Papa- 
nasam Taluk, Tanjore Dist., he having 
purchased the said theatre in a court auc- 
tion in 1968. The third respondent herein 
applied for a ‘no objection certificate’ for 
locating a touring cinema in R, S._171/5B 
of Virupatchipuram village which is ad- 
jacent to Valangiman where the perma- 
nent cinema is located. This was objected 
to by the petitioner on the ground that 
the said site is within the prohibited dis- 
tance of 1.609 km from his permanent 
theatre. On this objection the second res- 
pondent, the Licensing Authority called 
for a report from the Tahsildar, Papana- 
sam. The Tahsildar measured the dis- 
tance ‘between the permanent theatre and 
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the site proposed for the touring cinema 
by three available routes and on 10-3- 
1975, reported that while the distance is 
more than 1.609 km, along two of the 
routes, it is less than 1.609 km along the 
short route marked ACDEFX in the 
sketch appended to the report. Later, the 
Assistant Collector, Kumbakonam, was 
also asked to make a local inspection and 
report about the distance. The Assistant 
Collector after inspecting the said three 
routes marked in the sketch appended to 
the Tahsildar’s report, informed the se- 
cond respondent on 16-5-1975, that the 
distance along the three routes is as 
mentioned in the Tahsildar’s sketch, but 
that out of the three routes the route 
marked ACDEX measuring 8173 links is 
the most commonly used one and the 
route ACDFX which is 7713 links which 
has come into existence recently due to 
the opening of a back entrance to the per- 
manent theatre is not much used. Based 
on the said reports of the Tahsildar as 
well as the Assistant Collector, the second 
respondent rejected the petitioner's ob- 
jection based on Rule 14 (2) of the Tamil 
Nadu Cinemas (Regulation) Rules 1957 


- and granted a 'no objection certificate’ to 


the third respondent. There was an appeal 


. to the first respondent which, however, 


confirmed the grant on the ground that 
the Licensing authority had sufficient 
material to hold that the short route sug- 
gested by the petitioner was not generally 
used by- the members of the public and, 
therefore, the grant'‘of no objection certi- 
ficate to the third respondent does not 
violate the provisions of Rule 14 (2). The 
petitioner challenges the validity of the 
appellate order of the first respondent 
confirming the order of the second res- 
pondent granting the ‘no objection certi- 
ficate’ in favour of the third respondent. 
2. The petitioner’s case is that on 
the materials the respondents 1 and 2 
were not justified in holding that the site 
proposed by the 3rd respondent for locat- 
ing the touring cinema is not within the 
prohibited distance referred to in Rule 14 
(2), that admittedly there being a shortest 
pathway between the permanent theatre 
and the proposed site measuring less than 
1.609 kms, it is not open to respondents 1 
and 2 to ignore the same on the ground 
that it is not much used by the public, 
that the user is not relevant for applying 
the distance rule provided in Rule 14 and 
that the authorities having found that the 
said pathway is also being used . by the 
public, they should have upheld the peti- 
tioner’s objection that the proposed site 
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offends the distance rule provided in Rule 
14 (2). It has also been contended by the 
learned counsel for the petitioner that 
respondents 1 and 2 have taken into ac- 
count certain extraneous circumstances 
which go to vitiate their orders. 


Lg: It is better to dispose of the 
second contention first, The second res« 
pondent while dealing with the peti 
tioner’s objection based on Rule 14 (2) 
stated— i 


"At the time of grant of ‘C’ form 
licence to Sri Murugan Talkies, Valangi- 
man, in the year 1971, there was a tour- 
ing cinema running in the same place, in 
RS. 171/5B of Virupachipuram village. 
Neither, the owner nor the manager of 
the permanent theatre objected to the 
running of the touring cinema.” 


The first respondent in its order dated 
24-9-1975 had referred to the following 
facts while dealing with the petitioner’s 
objection: (1) The proposed site had al- 
ready been licensed once before, end at 
that time the petitioner had not objected 
and (2) the short route suggested by the 
petitioner was only through a recently 
opened new gate and it should not be 
taken into account, It is said that the fact 
that at an earlier stage the owner or the 
manager of the theatre did not object to 
the grant of a ‘no objection certificate’ fo 
the proposed site will not disentitle him 
to put forward any legal objection that is 
open to him at present and that the se- 
cond and third respondents should’ not 
have taken such an extraneous circum~ 
stance into consideration, It is also said 
that the only matter that has to be consi- 
dered with reference to Rule 14 (2) and (3) 
is to see as to which is the shortest path- 
way, that whether the pathway is new or 
old is not relevant for the purpose and 
that even if the route has been opened 
recently still if it is the shortest route 
measuring less than 1.609 km, a ‘no ob~ 
jection certificate’ could not be granted to 
the site in question. The learned counsel 
for the petitioner has also referred to the 
certificate issued by the Executive Officer 
of the Town Panchayat to show that the 
pathway was in existence even before 
1972, and that it is not a recent one. It 18 
not necessary in this case to go into the 
question whether the shortest pathway is 
old or new as I am of the view that the 
question whether the pathway is old or 

ew is not quite relevant for the applica- 
tion of Rule 14 (2) and (3). The learned 
counsel is right in my view when he says 
that even if a new route is resorted to by. 


A.I. R. 


the public, then such user by the public 
of such a route cannot be ignored while 
considering the application of Rule 14 (2). 


4. The main question, therefore, 
fs whether the short route ACDFX which 
is said to be 7713 links (less than 1.609 
km) is to be taken into account for pur- 
pose of calculating the distance under 
Rule 14 (2). Rule 14 (2) provides that’ a 
touring cinema in any place shall not ‘be 
allowed within a distance of one mile 
(1.609 km) from the nearest permanent 
cinema, Rule 14 (3) indicates how the dis- 
tance between the permanent cinema and 
the proposed site is to be reckoned.' It 
says that the distance has to be reckoned. 
along the route which is generally used 
by the members of the public. In this case 
the Tahsildar has stated in his report 
dated 5-4-1975, that the public are not 
using this route at all and that they, are 
using the other two routes for reaching 
the permanent theatre. The Assistant Col- 
lector has reported after local inspection 
that the shortest route is not much used. 
These reports were accepted by the se- 
cond respondent and he has held that the 
shortest route was not much used by the 
members of the public and the other two 
routes alone are commonly used by tha 
cineme-goers. The first respondent has 
construed the finding of the second 
respondent as one holding that the short- 
est route was not generally used by the 
members of the public and, therefore, 
held that this route should not -be taken 
into account for finding out the distance 
between the permanent cinema and the 
proposed site for the purpose of Rule’ 14 
(2). The contention of the learned counsel 
is that Rule 14 (3) has not been correctly 
understood by respondents 1 and 2, that 
the extent of the user is not relevant, and 
that if a route is used by the public the 
distance has to be measured along | that 
route under Rule 14 (3). According to the 
learned counsel the word ‘generally’ oc- 
curring in Rule 14 (3) cannot be under- 
stood as meaning ‘mostly’ and that it only 
means ‘not casually or intermittently’. 
I am not, however, inclined to agree with 
the learned counsel for the petitioner that 
the word ‘generally’ occurring in Rule, 14 
(3) does not postulate the extent of user 
when a route is said to be generally used 
it normally indicates that the route. is 
commonly used by the public. The inten- 
tion of Rule 14 (3) appears to be to ex- 
clude all the routes which are not in much 
use. The observation of the second res- 
pondent that the route is not in much use 
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only means, as pointed out by the learned 
Counsel for the third respondent that the 
route in question is not generally used by 
the members of the public. It is not pos- 
sible to agree with the learned Counsel 
for. the petitioner that the extent of the 
user is outside the purview of Rule 14 (2). 


5. On the finding given by the 
first and second respondents that the 
shortest route indicated by the petitioner 
is not commonly used, which is based on 
local inspection made by the local off- 
cers, the grant of the ‘no objection certi- 
ficate’ in this case cannot be assailed. The 
writ petition therefore fails and it is dis- 
missed. But there will be no order as to 
costa. 

Petition dismissed. 
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VEERASWAMI, C., J, AND 
NATARAJAN, J. 

J. Harigopal Agarwal and another, 
Appellants v. The State Bank of India, 
Madras and others, Respondents, 


O. S. A. No. 94 of 1973 and C, M. P. 
9777 of 1974, D/~ 26-11-1974.* 


. (A) Contract Act (1872), Ss. 140 and 
141 — Construction of — Whether pay- 
ment of debt is a requisite for the benefit 
contemplated by S. 141 — Decision in 
C. S. No. 111 of 1968, dated 5-1-1973 
(Mad), Reversed. 


Section 140, by reason of payment by 
the guarantor, entitled him to enforce’ the 
securities in his own right, which were 
originally available to the creditor, Sec- 
tion 141, however, applies to a different 
situation. Payment is not a requisite for 
the benefit contemplated by the section to 
accrue to the surety. Where payment has 
been made by the guarantor, there is no 
need to resort to S. 141. While Sec. 140 
relates to the enforcement of liability un- 
der the security available to a creditor, 
S. 141 deals with the protection of a gua- 
rantor and reduction of his liability in 
proportion to the security lost or parted 
with by the. creditor without the guaran- 
tor’s consent, (Para 5) 


The expression ‘when the contract of 
suretyship is entered into” in Sec. 141 
only means that the surety cannot claim 


“(Against judgment of Ramaswami J. in 
C. S. No, 111 of 1968 ete., D/- 5-1-1973.) 
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any benefit to any security available be- 
fore that date. (Para 6) 


Held on facts and circumstances of 
the case that having regard to the pecu- 
liar nature of the security, namely, the 
debtor-company’s goods which according 
to the agreement between the creditor- 
Bank and the appellants-guerantors (the 
directors of the Company) would be sold 
from time to time and the proceeds should 
be brought to the credit of the borrower 
for adjustment, the account being a conti- 
muous one and so too the transactions of 
sale of goods brought in from time to 
time, the value of the goods available as 
security at the time the appellants resign- 
ed as Directors of the Company should be 
taken into account, for purposes of ad- 
justing the guarantor’s liability, C, S. 111 
of 1968 dated 5-1-1973 (Mad), Reversed. 
(Para 6) 

(B) Contract Act (1872), S. 128 — Su- 
rety’s liability — Extent of — Appellants 
after they became directors of company 
executing surety agreement securing over- 
draft accounts of the company with the 
bank to an extent of two lakhs — Their 
liability as guarantors would arise only 
with reference to borrowings or outstand- 
ings arising subsequent to date of their 
becoming Directors and entering into 
guarantee agreement and not anterior ta 
that date, (Para 4) 


VEERASWAMI, C. J.:— This appeal 


‘ against a decree of N. S. Ramaswami J. is 


brought by defendants 3 and 4, The first 
respondent-plaintiff, the State Bank of 
India, allowed the first defendant, a pri- 
vate limited Company, to draw from it on 
three accounts at its Pondicherry branch, 
Lock and Key credit account, Cash credit 
factory account and overdraft against 
bills accounts, As on 15-9-1964, the debts 
on these accounts respectively were 
Rs. 26,992-94, Rs. 30,160 and Rs, 61,707-89. 
On that date, the appellants became di- 
rectors of the company and executed 
fresh documents to continue the accounts. 
On 9-12-1964, the three accounts were 
transferred to Madras as No. 1 account, 
as the company’s headquarters had been 
shifted to Ambattur by then. It appears 
that, on 18-8-1965, there was due a sum 
of Rs. 2,36,762-89, On that date, a. new 
agreement was executed for Mandy type 


of account and defendants 2 to 4 execut- 


ed a guarantee for two lakhs of rupees. 
On 12-8-1966, the appellants resigned 
their directorship. The transactions of 
deposits and withdrawals, by the Com- 
pany continued even thereafter until a 


a 
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suit was instituted. Pendente lite goods 
worth about Rs. 95,000 were sold with 


the permission of court. The trial Judge 
granted a decree for the entire. balance 
due against the first defendant company 
as also the second defendant. So far as 
the appellants-defendants 3 and 4 were 
concerned, the decree stated that, since 
after the filing of the suit, a sum of 
Rs. 95,000 was said to have been realised 
by the plaintiff-Bank by selling the secu- 
rities, whatever amount had been realis- 
ed should go in partial satisfaction of the 
_ decree. On 18-8-1965, the appellants exe- 
cuted a surety agreement securing over- 
drafts account with the State Bank of 
India to an extent of two lakhs of rupees. 
- It started by saying that, in consideration 
of the State Bank of India having agreed 
at their request to grant to the first de- 
fendant company accommodation by way 
of cash credit to the extent of two lakhs 
- of rupees, the account to be operated 
upon either at the Madras branch of the 
Bank or any other branch of ‘the Bank, 
the guarantors agreed to guarantee repay- 
ment of whatever might be due on .the 
overdraft account. They also agreed that 
the cash credit account was to be secured 
by the hypothecation and pledge of goods 
_ and documents of title to goods under se- 
parate agreements to be taken from time 
to time, They further agreed that no 
~failure in requiring or obtaining the secu- 
rity or in the observance or performance 
` of any of the stipulations or erms of the 
said agreement and no default of the 
plaintiff-Bank in requiring or enforcing 
the observance or performance of any of 
the stipulations or terms should have the 
effect of releasing the guarantors from 
their liability or of prejudicing the Bank’s 
rights or remedies against them under the 
promissory note which they had as pri- 
mary security for repayment of whatever 
was outstanding on the overdraft account. 
The document went on to say that the 
guarantors agreed that they should have 
no right to the benefit of any other secu- 
rity that might be held by the Bank until 
the claim of the Bank against the borrow- 
er in respect of the cash credit and of all 
other claims of the Bank against the bor- 
rower or any other account whatsoever 
had been fully satisfed 


2. N. S. Ramaswami J. on a eon- 
struction of the agreement of guarantee 
and after considering Sections 140 and 141 
of the Indian Contract Act, held that each 
-of the defendants was liable to pay fhe 
Bank the amount outstanding by way of 


| 
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the first defendant's borrowings upto the 
date of filing of the suit, with the reser-. 
vation that the Hability of the appellants 
would be with reference to the outstand- 
ings as on the date when they resigned as 
directors of the company. There was also 
2 further reservation, as we have already. 
noted, that any realisation by way of sale 
of goods pendente lite should also go in 
reduction of the decree liability of the ‘ap- 
pellants. | 

3. On the view we take, it seems 
to us to be unnecessary to cover the len- 
tire area of the issues settled at the trial. 
There is no dispute that the liability! of — 
the appellants should be confined to that 
upto the date of their resignation as direc- 
tors, The controversy between the appel- 
lants and the bank is whether the appel- 
lants as guarantors would not be entitled 
to a reduction proportionate to the value 
of the goods available with the Bank! as 
on the date of their resignation as direc- 
tors of the company. The other question 
is whether the guarantors’ liability -was 
also covered by the borrowings of ‘the 
first defendant prior to the appellants þe- 
coming directors of the Company. 


4. So far as the second question 
ig eoncerned, we have no doubt that the 
liability of the appellants as guarantors 
would arise only with reference to |the 
borrowings or outstandings arising subse- 
quent to the date of their becoming [Di- 
rectors and entering into a guarantee 
agreement and not anterior to that date. 
The learned Judge, who tried the suit, 
construed the guarantee agreement | a9 
covering the liability for the borrowings 
earlier to the date of the guarantee agree- 
ment, We are uneble to agree with the 
construction which he has placed upon 
the document. Ex, P-10 is specific in its 
recitals, and there is nothing in it to indi- 
cate that the guarantors’ liability would 
also cover the liability of the company: by 
way of borrowing on the overdraft lac- 
count anterior to the date of the guaran- 
tee agreement. 


5. On the first question, first | we 
shall dispose of the arguments addressed 
to us with reference to the scope of Sec- 
tions 139, 140 and 141 of the’ Indian Con- 
tract Act. The first of these sections 're- 
lates to the discharge of surety by credi- 
tors’ act or omission impairing surety’s 
eventual remedy. This section has no ap- 
plication to the facts of the present case. 
Section 140 provides for subrogation 
where the guarantor clears his liability 
by payment. He is invested with all rights 
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which the creditor had with the principal 
debtor. Section 141 reads— 


“A surety is entitled to the benefit of 
every security which the creditor has 
against the principal debtor at the time 
when the contract of suretyship is entered 
into, whether the surety knows of the ex- 
istence of such security or not; and if the 
creditor loses, or, without the consent of 
the surety, parts with such security, the 
surety is discharged to the extent of the 
value of the security.” 


While the appellants rely on Section 141 
for their contention that their liability as 
guarantors would be confined only to the 
extent to which the securities were not 
realised, the learned Advocate General 
for the first respondent Bank contends 
that the appellants could place no reliance 
upon Section 141, unless they had made 
payment towards the guaranteed liability. 
For the rival contentions, our attention 
has ‘been invited to a few decided cases 
and also to Pollock and Mullah Indian 
Contract Act, 9th Edn. We have given our 
careful attention to the citations, but feel 
that, where interpretation of the scope of 
a particular section is involved, we have 
first to apply our minds to the language 
‘used in the section and the context in 
which the section occurs. It seems to us 
that Sections 140 and 141 deal with dif- 
ferent situations, Section 140 applies 
where a guarantor has paid the whole or 
part of the liability which is guaranteed 
and, in that case, the guarantor pro tanto 
will be subrogated to the position of the 
creditor and as subrogee he will be en- 
titled to all the rights which the creditor 
had against the principal debtor. In other 
words, this section, by reason of payment 
by the guarantor, entitled him to enforce 
the securities in his own right, which were 
originally available to the creditor. Sec- 
tion 141, however, applies to a different 
situation. It is designed to protect the 
guanantor against the acts of the creditor 
losing or without the consent of the 
surety or guarantor parting with the se- 
curity. The protection, according to the 
learned Advocate ‘General is available 
only when the surety has paid. We are 
unable to accept this contention, for there 
is no such indication in the 
fact, the first illustration to the section 





ro tanto the value of the security dis- 


section. In .- 
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` charged in proportion to the extent of the] . 


value of security which the creditor has 
lost or which without the consent of the 
guarantor he has parted with This is 
what is brought out by the first illustra- 
tion. Where payment has been made by 
the guarantor, there is no need to resort 
to Section 141. While Section 140 relates 
to the enforcement of liability under the 
security available to a creditor, Sec. 141 
deals with the protection of a guarantor 
and reduction of his liability in propor- 
tion to the security lost or parted with by 


. the creditor without the guarantor’s con- 


sent. 


6. In the light of this construction 
which we are inclined to place on those 
two sections, argument has been address- 
ed to us for the appellants that ason the 
date of the appellants resigning as Direc- 
tors of the company, goods worth more 
than two lakhs of rupees were available 
with the creditor as security for the out- 
standings, and that these should go in re- 
duction of the guarantor’s liability. But 
this approach had not been made at the 
trial in that form. A petition, C. M. P. 
9777 of 1974, has been filed to-amend the 
written statement to take the plea. We 
have allowed that petition, In the light 
of this plea, the question arises what was 
the security available with the Bank at 


_the time the contract of suretyship was 


entered into. That expression in Sec. 141, 
namely “when the contract of suretyship 
is-entered into” only means that the-surety 
cannot claim any benefit to any security 
available before that date. Having regard 
to the peculiar nature of the security, 
namely, the goods which according to the 
agreement between the Bank and the ap- 
pellants should besold from time to time 
and the proceeds should be brought to the 
credit of the borrower for adjustment, we 
are inclined to think that, the account be- 
ing a continuous, one and so too the 
transactions of sale of goods brought in 
from time to time, the value of the goods 
available as security at the time the ap- 


_pellants resigned as Directors of the Com- 


pany should be taken into account,- for 
purposes of adjusting the guarantor’s 


a 


% Since we save only the figures 
furnished by the Bank as to the various 
transactions relating to the sale of the 
goods available as on the date of the ep- 
pellants’ resignation -as Directors of the 
Company and prior to the institution of 
the suit, it is necessary that further evi- 


~ dence will have to be taken. The learned 


ess 


- Rel. on. 
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Advocate General represents to us that 
such evidence is necessary to explain the 
entries. We accept his contention. 

8. On that view, we allow the ap- 
peal, set aside the decree of the learned 
trial Judge in so far as it related to the 
appellants and direct that the suit be dis- 
posed of afresh in respect of them after 
taking further evidence, oral and docu- 
mentary. Since we remit the matter to the 
trial court, the court-fee paid by the ap- 
pellants will be refunded to them. The 
costs of the appeal will abide the result 
of the suit as regards the appellants, 

Appeal allowed. 


—— 
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VEERASWAMI, C. J. AND 
NATARAJAN, J. 

Rev. Br. A. Thomas S. H. J. General 
Manager of the Society of the Brothers of 
the Sacred Heart of Jesus, Palayamcottai, 
Petitioner v. The Deputy Inspector of 
Schools, Ambasamudram, Tirunelveli Dis- 
trict and others, Respondents. 

W. P. No. 5996 of 1973, D/- 11-11- 
1974. : 
(A) Constitution of India, Arts, 26 (1) 
and 30 (1) — Denominational institution— 
Right of Government to take regulatory 
action regarding — Extent of. 

Denominational institutions have 
freedom of management which includes 
also appointment of teachers of their 
choice, Though the Government has a 
right to prescribe the minimum qualifica- 
tion for a teacher, it cannot insist that the 
institution cannot take a more highly 
qualified teacher in the interests of higher 
standards of education in the institution. 
That will be uncalled for, unreasonable 
and arbitrary interference with the 
management of the school. The aid given 
by the Government does not clothe it with 
such type of right to interfere with the 
freedom of management of the institution. 
AIR 1974 SC 1389 and ATR 1971 Mad 440, 

- (Paras 2, 3, 4) 
Chronological Paras 
(1974) 1 SCC 717 4 

(1971) 1 Mad LJ 325 
2 


Cases Referred: 
AIR 1974 SC 1389 


T, Martin, for Petitioner; The Govt. 
Pleader, for Respondents. 


ORDER :— We are concerned with 


_ St. Joseph Elementary School, Vikarama- 
` gingapuram, which is a denominational in- 





` AT/BT/A168/76/VSS. 


~ 


A, Thomas v, Dy. Inspector of Schools 


A.I. R. 


stitution covered by Article 26 (1) of the 
Constitution. By an order dated 21st June, 
1973, of the Deputy Inspector of Schools, 
the correspondent of the school was in- 
formed that, according to the prescribed 
rules, secondary grade teachers should 
not be appointed in higher grade vacan- 
cies and that, therefore, the appointments 
made by the school of secondary grade 
teachers in higher grade vacancies were 
not approved. It is the validity of this, 
that is under attack, The rules referred to 
by the Deputy Inspector of Schools appa- 
rently refer to G. O. Ms. No. 262, Educa- 
tion Department, dated 23rd February, 
1972, and the Government Memorandum 
No. 65265-B. 2/72-5 Education dated 16th 
November, 1972 which amended the Gov- 
ernment Order. The crux of the Order of 
the Government is that, since there were 
about 7679 secondary grade teachers 
working in the higher grade posts as on 
Ist April, 1971, who have to be upgraded 
in the future years, it was necessary to 
direct that secondary grade teachers 
should not be appointed in higher grade 
posts in Elementary and Higher Elemen- 
tary Schools under any of the manage- 
ments with effect from the date of the 
issue of the order. In the course of the 
order of the Government it was mention- 
ed that the number of secondary grade 
teachers working in the higher grade 
posts was increasing and the scheme ap- 
proved by the Government in G. O, Ms. 
No. 1355, Education, dated 3rd August 
1967 had to be continued indefinitely and 
that the existing higher grade teachers 
who were awaiting employment would 
not get employment in future. Stopping 
there for a moment, we would like to ob- 
serve that this order by itself appears to 
be rather unreasonable, inasmuch as 
nothing was stated in the Government 
order as to how many higher grade teach- 
ers were awaiting employment and that 
in view of such a large number it was un- 
necessary to make a direction in the Gov- 
ernment Order. As a matter of fact, the 
memorandum of the.Government, which 
we have already referred to, stated that, 
in the working, the school managements 
were finding it difficult to get sufficient 
number of higher grade teachers in spite 
of the fact that they had exhausted re- 
sort to the employment exchange. Notic- 
ing this fact, the Government in the said 
memorandum said that, if no higher grade 
teachers were available for appointment, 
a certificate to that effect should be ob- 
tained from the employment exchange 


and the same should be sent to the Dis- 
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trict Educational Officer concerned: with a 
request for permission to appoint secon- 
dary grade teachers in higher grade 
vacancies and that prior permission of the 
District Educational Officer concerned was 
absolutely necessary for the filling up of 
the higher grade vacancies by the secon- 
dary grade teachers, 


2. It seems jo us that, having re- 
gard to-the protection afforded by the 
Constitution to denominetional institu- 
tions like the one with which we are con- 
_|eerned, whose rights under the Constitu- 
tion this Court had occasion to point out 
in Director of School Education, Tamil 
Nadu Government v. G. Arogiasam 
(1971) 1 Mad LJ 325 = (AIR 1971 Mad 
440 = 84 Mad LW 195) it will be an un- 
reasonable interference to tell the institu- 
tion before us that it could not employ 4 
more highly qualified teacher in the in- 
terests’ of better standards of education in 
its schools because it would not assist the 
scheme of the Government to find em= 
ployment for higher grade teachers. 


3. The Government, for the pur- 
‘pose of the petition, may be taken to have 
the right to prescribe the qualifications. 
But this does not mean that, though it has 
rescribed the minimum qualification, and 
quite rightly too, for a teacher, it can 
insist that a protected institution, such as 
we are concerned with, cannot take a 
more highly qualified teacher in the inte- 
rests of higher standards of education in 
the institution. That will be an uncalled 
for, unreasonable and arbitrary interfer- 
ence with the management of the school 
If teachers of lower standards than those 
prescribed are entertained by the institu- 
tion, that will be a different matter. 


4. The learned Government Plea~ 
der strenuously contends that, though the 
petitioner-institution is a protected insti- 
tution, inasmuch as it receives aid from 
the Government, and as all the teachers 
whether they are in protected or unpro- 
tected institutions are paid by the Gov- 
ernment through the aid, the Govern- 
ment have a right, in order to do social 
justice inasmuch as it has to provide em- 
ployment for the higher grade teachers, 
to tell the institution that it should not 
employ asecondary grade teacher in high- 
er grade vacancies. We are unable to ac- 
cept this contention so far it relates to 
protected institutions. The Ahmedabad St. 
Xavier's College Society v, State of Guja- 
rat, (1974) 1 SCC 717 = (AIR 1974 SC 
1389) as well as earlier decisions go a long 
way to recognise the freedom of manage- 
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‘tion. is allowed, No costs. 
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ment on the part of denominational insti- 
tutions and the management includes also 
appointment of teachers of their choice. 
It is not-necessary to say more than tha 
in this case. Here, it happens to be a case 
of.employment of more: qualified teachers, 
in the interests of higher standards o; 
education and the Education Departmen 
cannot insist that that should not be done 
by the institution, This has nothing to do 
with the aid given. The aid'given by the 
Government does not clothe the Govern- 
ment with any right of the type they have 
claimed to interfere with the freedom of 
management of the institution to employ 
teachers of their choice, who have a high- 
er qualification than that prescribed by 
the Department. On that view, the peti-’ 


Petition allowed. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 

The South Indian Bank Ltd, by its 
General Manager, M. G. P. Nambiar, Pe- 
titioner v. M/s. V. Krishna Chettiar and 
Bros, by its partner V. K. Palaniappan 
and others, Respondents, 

Appeal No. 744 of 1970 and C. M. P. 
No. 14045 of 1974, D/- 18-12-1974.* 


(A) T. P. Act (1882), S. 3 — Attached 
to the earth — Intention of parties — 
Machinery fixed to the earth — Not ne- 
cessarily immovable — Charge on machi- 
nery etc, — Held, machinery was not 
immovable property and the mortgagee 
was entitled to a charge decree on machi- 
nery, (Para 20) 


(B) Usurious Loans Act (1918), S. 3 — 
Contract rate of interest — Interest if 
usurious — Principles to decide. 

. To find whether a particular rate of 
interest is usurious, excessive, or unrea- 
sonable, the aggrieved party should at 
least let in evidence to show that such 
was not the rate of interest which the 
other banks charged under similar cir- 
cumstances. There should also be telling 
evidence before the court to establish 
that on a prima facie examination of the 
facts of a particular case it would ordi- 
narily prompt the court of law to opine 
that the rate of interest is exhorbitant or 


*(Against decree of Sub-J., Salem, in O. S. 
No, 85 of 1966, D/- 22-1-1969.) 
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excessive. Each case has to be decided on 
its own merits. No hard and fast rule can 
be invoked merely on the mathematics of. 
the rate per cent to hold that the rate of 
interest was excessive, It is only in those 
circumstances when the court’s conscience 
is shaken on prima facie understanding of 
the facts, that such demand for interest, 
in the circumstances of particular’ case 
would place the defendants in a pitiable 
situation that the courts will interfere 
with the contract rate openly agreed to 
by parties. (Paras 23, 24) 

Held, in the circumstances of the case 
the increase of rate of interest from 9% 
to 11% by the Bank was as aresult of 
directions from the Reserve Bank of India 
and even otherwise it was not unreason- 
able, 


~ (Para 24) 

Cases Referred: Chronological Paras 
AIR 1960 Cal 331 14, 16 
AIR 1939 Mad 684 = (1939) 1 Mad LJ 692 
19 


C. Kurian, N. E, Arumugham and N. 
Kanakaraju, for Petitioner; M. S. Venka- 
tarama Iyer, V. Krishnan and Sankaran, 
for Respondents. 


RAMAPRASADA, RAO, J.:— The 
plaintiff in O. S. 85 of 1966 on the file of 
the Subordinate Judge, Salem, is the ap- 
pellant, Defendants 2 to 8, as partners of 
a registered partnership firm, known as 
V: Krishna Chettiar & Bros, had on ap- 
plication obtained financial aid from the 


’ plaintiff Bank under four different heads, 


such as, key loan advances, cash credit 
open loans, bills purchases account and 
cheques discounting account. From time 
to time, under one or the other of the 
headg of advances, moneys were lent by 
the plaintiff Bank to the partnership firm. 
The partnership was running an oil mill 
and a ginning factory. The premises in 
which the machinery of the mill and the 
factory was situate belong to some of the 
partners of the firm, But, in connection 
with the advances made by the Bank to 
the partnership firm, in connection with 
the partnership business, two kinds of 
securities were offered by the partners. 
The first one was under Ex. A-24, dated 
15-5-1964, wherein some of the partners 
of the firm, who are the owners of the 
premises which contained the machinery 
deposited the title deeds of the premises 
at Coimbatore, with the intention of creat- 
ing an equitable mortgage thereon. . The 
other security which they offered was 
under Ex. A-29, dated 20-5-1964, which 
was in connection with an express loan 


ALR. 
granted by the Bank to the tune of Rupees 
80,000 on a hypothecation of the machi- 
neries and moveables contained in the mill 
premises, but delineated into a particular 
schedule attached to Ex, A-29, which was 
the deed of hypothecation.. | 


2. The case of the plaintiff is that 
the defendants were operating on | the 
various accounts under which financial 
aid was given by the Bank to the partner- 
ship firm. Originally, the rate of interest 
at which the amount so advanced by! the 
Bank was repayable by the defendants, 
was agreed to at 9 per cent per annum 
with quarterly rests. Later,- admittedly, 
under Ex, A-33, having regard ‘to the! in- 
creased demand in the rate of interest by 
the Reserve Bank of India, the rate of in- 
terest was increased from 9 per cent to 11 
per cent per annum, The plaintiff ‘has 
come to court for the realisation of | the 
amount due and payable by the defen- 
dants under the various heads of account 
and under which advances were made by 
the Bank to the defendants’ 
firm. The suit was laid for the recovery of 


a sum of Rs. 1,52,941-50 made up of a sum : 


of Rs. 83,941- 77 or the cash credit - open 
loan and a sum of Rs. 66,725-20 under the 
Fully Secured Account ‘and a sum! of 
Rs. 35. 87 under the cash credit account. 
The plaintiff claims that it would -be! en- 


titled ‘to a concurrent remedy against| des. 


fendants personally for the recovery, of 
the suit debt and also sought for a charge 
decree against the immovable propérty, 
which is the mill premises which ‘was 
equitably mortgaged with it, under | Ex. 
A-24, and also sought a charge on : the 
machineries enumerated in the deed of 
hypothecation Ex. A-29, dated 20-5-1964. 


3. The 9th defendant was added 
on as a party-defendant, as it appears 
that he is a subsequent mortgagee over 
the immovable properties. | 


4. In so far as the defence is con- 
cerned, the defendants do not dispute. the 
accounts and the principal amount ‘due. 
Inter alia, the main contention ‘raised. by 
the defendants was that the plaintiff, by 
virtue of the deed of hypothecation, | Ex. 
A-29, is not entitled to claim a charge on 


the machineries and moveable. properties” 
in the mill premises, as according to | the | 


defendants, the said machineries have got 
embedded themselves with the premises, 
which contained them and, therefore, 
such moveable properties or machinery 
enumerated in the deed of hypothecation 
should be deemed to be annexed to i the 
immoveable property and in the absence 
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of a regular instrument of mortgage, as 
contemplated under the Transfer of Pro= 
perty Act, and registered under the Regis« 


tration Act, the deed of hypothecation, by” 
itself, cannot create a right in the plain-. 
tiff to seek for a charge decree as against. 


the moveables which are the subject-mat 
ter of the deed of bypothecation. 


5. The second contention is thet 
the rate of 11 per cent per annum with 
quarterly rests is an arbitrary and usuri- 
ous rate of interest and on that ground, 
the claim of the plaintiff was resisted. No 
doubt, they also contended that there was 
no proper equitable mortgage acceptable 
in the eye of law over the ‘A’ Schedule 
properties, which are the mill premises, 


as according to them, there was no pro-., 


per deposit of title deeds with the inten- 
tion of creating an equitable mortgage 
over them, in a manner ordinarily under- 
stood in law, These are, fe he modin 10e 
defences to the action. 

6. On these: letani pleadings, 
the following- issues were framed— 

1. Is the alleged mortgage over the 
plaint A Schedule properties by deposit 
of title deeds true, valid and binding on 
ány or all of the defendants? 

- 2. Is the alleged charge over 
plaint B schedule properties true, 
and binding on the defendants? 

3. Is there any charge over items 25 
to 28 of the plaint B schedule properties? 

4, What is the amount. for which the 
charge, if any, is available over one or 
more of plaint B schedule properties? 

5. Is the plaintiff entitled to club to- 
gether plaint A and B schedule proper- 
ties for the entire suit amount? 

§. Is the plaintiff entitled to claim in- 
terest at 11 per cent per annum and not 
at 9 per cent per annum? 

7. Are the alleged mortgages and 
charge unlawful and do they amount to 
a fraud on the statute as pleaded by the 
8th defendant? . 


8, What is the amount, if any, due to 
the 9th defendant in respect of the mort- 
gage deed dated 17-11-1965? 

; 9. What is the nature of the decree 
that the 9th defendant is entitled to? 


the 


10. To what relief is the plaintiff en- 


| titled? 
1. Issue No. 3 having been delet- 
ed, the learned Judge found on issue 1, 
- that there was a valid mortgage by depo- 
sit of title deeds over the A schedule pro- 


perties at Coimbatore and that Coimba-- 


tore being an area notified under Sec. 69 
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of the Transfer of Property Act, the equi- 
table mortgage by the plaintiff is sus- 
tainable, There is no cross appeal over 
this finding. On-the issue whether. the 
hypothecation deed, Ex. A-29, could be 
acted upon, so as to vest in the plaintiff a 
right to claim a charge over it, on the 
fact that it was a mortgage of moveable 
property, the finding of the trial court is 
that the deed of hypothecation could not 
be acted upon or enforced, as the hypo- 
theca, in the peculiar circumstances of 
the case, ought to be understood as move- 
eble property annexed to immoveable 
property and, in the absence of a regis- 
tered instrument on the foot of which 
such a relief could be asked, the trial- 
Court negatived the relief for a charge 
over the B schedule properties for the re- 
covery of the suit claim. On the other 
question whether the interest at 11 per 
cent per annum with quarterly rests, was 
usurious, it found in favour of the defen- 
dants, In the result, the trial court de- 
creed the suit for a sum of Rs. 1,48,223-82, 


- with subsequent interest from the date of 


suit upto the date fixed in the usual mort- 
gage decree at 9 per cent per annum with 
quarterly rests and at the rate of 6 per 
cent per annum thereafter and propor- 
tionate costs personally as against defen- 
dants 1 to 8, and created a charge over 
the A schedule properties only, It also in- 
cidentally gave a direction that the 9th 
defendant would be entitled to a sum of 
Rs. 26,000 with interest from 1-3-1968 
from and out of the surplus sale proceeds, ’ 
if any, when the A schedule properties 
are brought to sale. As already indicated, 
it negatived the plaintiffs request for a 
charge decree over the B schedule proper- 
ties, which are the machinery or move- 
ables hypothecated under Ex. A-29. 


8. It is as against this, the. pre- 
sent appeal has been filed by the Bank. 
There is no appeal as against this judg- 
9th defendant. 
Nor, is there a cross appeal by the con- 
testing defendants against the finding of 
the triel court that there is a valid mort- 
gage over the A schedule properties and 
that the usual mortgage decree ought to 
be passed for the amount due and payable 
by the defendant-partnership firm to the 
Bank: 


9. The Bank’s contention, how- 
ever, is that the trial court went wrong 
in having found that the B schedule pro- 
perties cannot be proceeded against by 
the plaintiff on the foot that a charge has 
‘been created over it for the amount lent | 
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thereon under Ex. A-29. The submission 
is that under the hypothecation deed, the 
plaintiff has secured a right to obtain a 
charge as against the hypothecated arti- 
eles and such deed being an independent 
and separate one, the court ought not to 


have denied the usual charge decree as- 


against the B schedule properties as well. 


10. The second contention is that 
the trial court, without any material, 
which is acceptable by courts of lew, 


barely relied upon the contentions of the © 


defendants in holding that 11 per cent 
per annum with quarterly rests, would be 
usurious. As a matter of fact, the defen- 
dants having agreed to pay the said rate 
of interest, since the Reserve Bank of 
India, in turn has raised the rate of inte- 
rest which it could claim from its subsi- 
diaries, the argument is that there is no 
arbitrariness or usury in the claim of the 
plaintiff bank when it demanded 11 per 
cent interest with quarterly rests on the 
actual amount due under the various ac- 
counts of the defendant with the plaintiff 
Bank, 4 


11. 
learned counsel for the contesting respon- 
dents, however, would urge that in the 
context of events, the hypothecation deed 
should ‘be interpreted in the light of the 
equitable first mortgage, and so interpret- 
ed, it should be held .that the’ parties 
understood that the moveables which 
were the subject-matter of the hypothe- 
cation were also being mortgaged as if it 
got annexed to the mill premises to which 
they were attached, and so understood, it 
would amount- to a mortgage of immove~ 
able property and such mortgage not be- 
ing evidenced by a deed of mortgage, in 
accordance with law, and registered in 
accordance with the Registration Act, the 
relief for a charge decree, as against the 
moveables as if it is a separate transaction 
is a misconceived one. On the next con= 
tention, it is stated that 11 per cent inte- 
rest with quarterly rests, would ‘be usu- 
rious, - 

12. In so fer as the first question 
is concerned, it is a vexed one, Moveable 


property has not been defined in the, 


Transfer of Property Act. If some light 
at all is thrown in the General Clauses 
Act, moveable property is that which is 
not immoveable property. There is no’ de- 
cisive and final test or guidelines to ear- 
mark property such as machinery ete., 


found in a building as immoveable pro-. 


perty or moveable property, The English 
maxim ‘quicquid plantatur solo, solo*ce< 


a 
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Mr. M. S. Venketarama Iyer, © 


A.L R. 


dit does not apply to India. Thus, the dif- 
ficult question as to whether moveable 
properties which are fixed to the earth es 
an annexation to the land often depen? 
upon the mode of annexation and p 

rily on the intention of the parties dna 
other relevant surrounding circumstances, 
in each particular case, It is often pre- 
sumed thet if an owner of machinéry 
which could be annexed to the earth, ‘so 
annexes, it, with his own immoveable 
property in connection with his trade or 
busines, then it is said to assume the 
character of immoveable property. Equal- 
ly, a prima facie presumption, but not’ a 
sure one, is raised in-the case of a tenant 
or a person not owning the immoveable 
property but causing such annexation! of 
moveable property, such as machinery 
etc., to be made to the premises as such, 
which is to the effect that such annexed 
property is moveable property, because 
the tenant or a person having only. a 
leasehold interest in the immoveable pro- 
perty is often free to remove his move- 
able property, such as, machinery etc., 
But, in the ultimate analysis, if the inten- 
tion of either of the owner or the tenant 
in making such annexation of moveable 
property to immoveable property is ito 
permenently fix it along with the earth 
or the said immoveable property, then} it 
becomes part and parcel of it, Cases may 
arise where an article or machinery may 
be very firmly fixed to the land, but, yet 
the surrounding ‘circumstances may À 
such as to show that it was never intend~ 
ed to be a part of the land. Thus, it te~ 
duces itself to a question of fact and ‘a 
matter of proof. The onus is on the per- 
son, who alleges that the particular arti 
cle was always intended to retain the 
character of moveable property. He has to 
establish it. It ultimately depends upon 
the intention of the parties. Such inten- 
tion on the pert of either the owner ‘or 
the tenant, to treat such machinery fixed 
to the earth as moveable property ` can 
sometimes be inferred by their voluntary 
treatment of such property as belonging 
to one or the other species of property 
and by their conduct. 


13. A true test is contained in the 
explanation given to the parenthesis ‘at- 
tached to the earth’ appearing ,in Sec. 3 
of the Transfer of Property Act | | 

“Attached to the earth’ means— , 

(a) rooted in the earth, as in the case 
of trees and shrubs; ; 


(b) imbedded in the earth, as in the 
case of walls or buildings or- 
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(c) attached to what is so imbedded 
for the permanent beneficial enjoyment of 
that to which it is attached.” 


From the above meaning given by the 
Statute to the expression ‘attached to the 
earth’, it is clear that such attachment 
should ‘be for the permanent beneficial 
enjoyment of that, to which it is attached. 


14, Mullah in his book on Trans- 
fer of Property Act, 1966, 6th Edn., quot- 
ed with approval a decision of the Cal- 
cutta High Court in Janchand v, Jugal 
Kishore, AIR 1960 Cal 331, and stated— 


“In a recent Calcutta case, it has been 

held, it is submitted, correctly, that the 
test is whether the annexation is with the 
object of the permanent beneficial enjoy- 
ment of the land or building: so machi- 
nery for metal-shaping and electro-plat- 
ing which was attached by bolts to special 
concrete bases and could not be easily 
moved, was held not to be a part of the 
structure housing it or the soil beneath 
it. The court held that the machinery was 
not attached for the more beneficial en- 
joyment of either the soil or the concrete; 
it was actually a case of the structure be- 
ing ‘built around the machinery to protect 
it.” 
We shall now refer to the evidence let in, 
in the instant case, The plaintiff examined 
P.W. 2, who was the Agent of the plaintiff 
Bank at Salem branch, at or about the 
time when the financial aid was granted 
by the Bank to the partnership firm. 
While giving out the nature of the machi- 
nery in the factory premises and as a per- 
son who had first hand knowledge of it, 
as he had inspected the mills and the 
machineries, the witness would have it 
that all the machineries were not perma- 
nently fixed to the earth. He went on to 
describe the important machineries hous- 
ed in the factory such as the transformer, 
lathe, the welding transformer, and gene- 
rator, etc, in cross-examination and 
would say, that each of these and parts 
of machinery which were in the mills and 
the ginning factory were based on studs 
or platforms fixed on the earth and they 
were fitted by bolts and nuts. He was 
emphatic that almost all the parts inside 
the factory premises were all so fixed on 
studs which, in turn, of course, were im- 
bedded to earth, 


15. In fact, D.W. 2; examined on 
the side of the defendants, would not 
speak about the machineries being an- 
nexed to earth, or embedded on earth, in 
chief examination, and even in cross-exa- 
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mination, his case is that all the machi- 
neries have been fixed on concrete plat- 
forms. 


16. Thus, therefore, the principle 
in the Calcutta decision cited above, (AIR 
1960 Cal 331) squarely applies to the facts 
of this case. The machineries are attach- 
ed by bolts to special concrete bases or 
studs, or platforms and no one interested 
in saying so, would say that they are so 
attached to earth, so as to make it appear 
that such articles have been so embedded 
for the permanent beneficial enjoyment of 
the mill premises itself. We accept the 
evidence of P.W. 2, in the absence of any 
contrary materials before us, to say that 
the embedding is as urged by Mr, Ven- 
katarama Iyer. 


17. One other aspect, which also 
prompts us to hold that the parties in- 
tended to treat the machinery and other 
erticles in the factory premises as move- 
able property and not property attached 
to earth or embedded to earth, within the 
meaning of the provisions of the Transfer 
of Property Act, is that when they secur- 
ed financial aid from the Bank, they exe- 
cuted an independent hypothecation deed, 
wherein they say that they have hypo- 
thecated in favour of the Bank, machine- 
ries and other moveables described in 
general terms in the schedule to that deed. 
They have described the hypotheca as 
‘hypothecated goods’. They have explain- 
ed the meaning of the expression as 
meaning all the machineries and other 
moveable of any kind now fixed to the 
earth, installed in, or kept in, or that will 
be hereafter fixed from time to time, or 
which shall be brought in and installed, or 
mounted or kept in use at the borrowers 
premises or workshop, The schedule to 
this deed gives the description of the ma- 
chineries, There are 24 items in it and al- 
most all these items have been referred 
to by P.W. 2 in his evidence, We have al- 
ready referred to his testimony, He would 
say that all such items are either fixed to 
a platform or affixed to a stud over the 
earth by bolts and nuts. The parties, 
therefore, intended, at all material times, 
and at the crucial time when they: bor- 
rowed money under Ex, A-29, that the 
machineries which they had and the ma- 
chineries to be brought in, on which they 
obtained financial aid from the Bank, 
have to be treated as moveable property. 
If their evidence was that this property . 
should also be treated as annexed to their ` 
mill premises, nothing prevented them 
from including these moveables as an 
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additional schedule under Ex. A-24, 
whereunder they deposited their title 
deeds to their properties with the inten- 
tion of creating an equitable mortgage. 


18. From the conduct of the borro- 
wers and from the intrinsic value of the 
recitals in Ex. A-24, which is the hypo- 
thecation deed, we are unable to resist the 
reasonable conclusion which flow from 
the surrounding circumstances and the 
facts of thie case, that the parties intend- 
ed that the machineries delineated in Ex. 
A-29 were to be understood and meant as 
moveable property rather than as im- 
" moveable property in the sense that they 
become embedded to earth so permanent- 
ly as without it, the mill premises cannot 
be beneficially enjoyed, 


19. One other circumstance, which 

also reflects such -an intention of the par- 
ties is that whilst the deposit of title deeds 
was made on 15-5-1964, under A-24, the 
deed of hypothecation over the moveables 
was made 5 days later, under Ex. A-29. 
This conduct of the borrowers is also a 
pointer to the fact that the intention was 
to keep the mortgage over : immoveable 
property distinct, separate and different 
from the hypothecation over moveables. 
This treatment of the machineries as in- 
dependent goods, different from the pre- 
mises which -contained them makes the 
intention of the parties clear. That in such 
matters, it is the intention of the parties, 
which often looms large, is clear from 
the decision of a Division. Bench of our 
court in Satyanarayanamurthi v. Gangay- 
ya, AIR 1939 Mad 684. Varadacharier J. 
speaking for the Bench, found as a fact, 
that the machinery which formed part of 
the building was dealt with independent- 
ly in an independent schedule and even 
then, the learned Judge was satisfied that 
the moveables which formed part ofa se- 


parate schedule cannot be treated as im- 


moveable property, and dealt with, as 
such. The learned Judge went on to say 


“It also appears to us that on the 
construction of mortgage deeds the ma- 
chinery specified in schedule C was mort- 

gaged not as part of or passing with the 
immoveable property, but independently 
as immoveable property.” 
We are, therefore, in the instant case, 
unable to agree with the contention of 
` the learned counsel for the respondents 
that the machinery in the. instant case 
should be considered as moveable, which 
got embedded to earth so as to meta- 
morphosis itself into immoveable property 


ALE, 


and be treated as such, for purposes ‘of 
this discussion. 
20. The trial court, Haoa was 
wrong in having applied ‘certain princi- 
ples in certain well settled decisions jof 
this court and other courts, which obvi- 
ously depended upon the facts and cir- 
cumstances in those relevant decisions. 










of the parties, which is explicit, we fin 
that the hypothecation related to moye- 
able property and that the plaintiff, ther 
fore, in terms ‘of Ex. A-29, is entitled] t 
claim a charge decree over the properties 
described in the B schedule to the plaint, 
which are the moveables enumerated jin 
Ex. 29. To this extent, the judgment ‘of the 
trial court is reversed, 


2L The other contention of ihe 
learned counsel for the appellant is that 
the plaintiff is entitled to interest at j11 
per cent per annum with quarterly rests. 
The learned Judge referred to various de- 
cisions, which touched upon usury and 
unreasonable rate of interest and sudden- 
ly concluded that the 11 per. cent inte- 
rest with quarterly rests is excessive, 
having regard to the security offered by 
the borrowers. No doubt under Ex. A- 21, 
the interest originally agreed to on the 
advances tn be made by the Bank was 
only 9 per cent per annum with quarter- 
ly Tests. But. under Ex, A-33, the contest- 
ing defendants were informed that the 
Reserve Bank of India has increased the 
Bank rate from 5 to 6 per cent and placed 
restrictions on borrowings by scheduled 
banks: from it. It is also claimed that the 
Reserve Bank advised that the rates of 
interest on savings bank and time deposit 
should be stepped up in order to enable 
the Banking system to attract more depo- 
sits. In those circumstances, the plaintiff- 
bank, in turn said, that it was constrained 
to increase the rate of interest on its åd- 
vances from 9 per cent to 11 per cent ron 
overdraft, open loan, and key loan faci- 
lities, That was to take effect from Re 
1965. 


22, On receipt of this zome 
tion, one partner of the first defendant 
frm, who is a defendant in the action, 
agreed to the enhancement in the ratel of 
interest, as stated in Ex, A-33, There was, 
therefore, a contract openly entered into 
between the borrowers on the one hand 
and the Bank on the other, whereunder 
due to certain known circumstances, the’ 





rate of interest was increased from 9 per 


i 
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cent to 11 per cent per annum with quar- 


terly rest. 


_23. To find whether a particular 
rate of interest is usurious, excessive, or 
unreasonable, the aggrieved party should 
at least let in evidence to show that such 


was not the rate of interest which the- 


other banks charged under similar 
circumstances. ` There should also be 
telling evidence before the court to 
establish that on a prima facie examina- 
tion of the facts of a particular case it 
would ordinarily prompt the court of law 
to opine that the rate of interest is ex- 
horbitant or excessive. Each case has to 
be decided on its own merits. No hard 
and fast rule can be invoked merely. on 
the mathematics of the rate per -cent to 
hold that the rate of interest wes exces- 
sive. In the instant case, the parties were 
apprised of the increase in the rate of 
interest, not because the Bank wanted to 
make unreasonable gain and make the 
borrowers suffer unreasonable loss, ‘but 
the increase itself was attributed to the 
increased demand of rate of interest by 
the Reserve Bank of India. This was, 


therefore, a circumstance, which was of. 


universal application, in. the sense that it 
applied to all banks and borrowers in si- 
milar circumstances, Therefore, it cannot 
be said that the increase from 9 per cent 
to 11 per cent, having regard to the cir- 
cumstances and time, at which the rate 
was increased, was an unreasonable or ex- 
cessive rate. 


24. The next question is whether . 


the interest payable with quarterly rests 
would automatically be assumed or pre- 
sumed to be an excessive payment made 


by the Bank. Here again, Mr. M. S. Ven-. 


katarama Iyer did not refer to us any cir- 
cumstances, or. the testimony of the part- 
ner, to say that the plaintiff Bank has 
chosen to adopt the method of recovery 
of interest with quarterly rests unusually 
and quite differently from the other bank- 
ing institutions in the State. It is not even 
brought out to us thet the resultant of 
the interest calculated on the basis of 11% 


per annum with quarterly rests, would . 


be unconscionably high, or would be 
unreasonably excessive, It is only in those 
ircumstances when the court’s conscience 

shaken on a prima facie understanding 

f the facts, that such demand for inte- 

rest, in the circumstances of particular 
case would place the defendants in e piti- 
ble situation that the courts will inter- 

fere with the contract rate openly agreed 
to by parties. No such evidence has been 
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let in and no‘such materiels have been 
placed before us for consideration to de- 
cide whether the 11 per cent imterest with 
quarterly rests, would result in a great 
prejudice to the borrowers in the instant 
case. In this respect also, the trial court 
went- wrong in referring mechanically to 
certain decisions of our court wherein the 
rate per cent was held to be usurious. 
Having regard to the time at which the 
increase in the rate of interest was made 
and as the borrowers themselves did not 
raise any protest to it, at any time, until 
they were called upon to repay the prin- 
cipal with interest at that rate, we feel 
the objection is merely an afterthought. 
Even otherwise, the materials before us 
do not compel us to hold that the 11 per 
cent interest per annum quarterly rests, 
even though it is secured by the property 
of the borrower, can be said to be an ex- 
cessive, exhorbitant and an unreasonable 
rate of interest. The trial court’s decision 
on this aspect is also reversed. 

25. The above contract rate of in- 
terest will be applied until the date of 
suit, Thereafter the contesting defendants 
are liable to pay interest at the rate of 
11 per cent per annum without being 
further charged with additional interest 
at quarterly rests. f 

26. The result is that there will 
be a decree, as prayed for, and together 


. with interest thereon at 11 per cent with 


quarterly rests, upto the date of plaint 
end thereafter at the rate of 11 per cent 
from the date of suit till the date of pay- 
ment and the usual mortgage decree will 
be passed including schedules A and B, 
as the hypotheca or the security from 
which the plaintiff could realise the de- 
cree amount. The appeal is allowed with 
costs. 

C. M. P. 14045 of 1974—~ 

27. The plaintiff has filed a peti- 
tion to include a sum of Rs. 3485-60 to the 
principal amount claimed on the foot that 
it has paid the insurance premia in con- 
nection with the fire insurance on the suit 
building and machineries, The plaintiff is 
entitled to it and this amount will be 
added to the principal, provided the plain- 
tiff pays the court-fee on this account. 

28. He would be entitled to inte- 
rest thereon at 6 per cent from the date 
of payment. The appeal and the civil mis- 
cellaneous petition are allowed. There 
will be no order as to costs. . 

i Appeal and Petition allowed. 
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VEERASWAMI, C. J. AND 
NATARAJAN, J. 

Tehmina Dinshaw Tehrani, Appellant 
v. The Official Assignee and another Res- 
' pondents, 

O. S. Appeal No. 55 of 1971, D/- 
12-12-1974.* 


(A) Presidency Towns Insolvency Act 
(1909), S. 7 Proviso — Object of — Appli- 
cation by Official Assignee without fol- 
lowing procedure under S. 36, 


The proviso to S. 7 contemplates the 
court and not the Official Assignee, The 
object of Section 36 mentioned by the 
proviso to Section 7, is to enable the OÑ- 
cial Assignee to gather materials in sup- 
port of his claim. In such a case the pro- 
cedure under Section 36 have to be fol- 
lowed, But, where without following that 
procedure, the Official Assignee had al- 
ready obtained such material as he could 
from the wife of the insolvent by sum- 
moning her, there was no need for the 
Official Assignee to resort to Section 36 at 
all. That being the case, there was hardly 
any occasion for applying the proviso to 
Sec, 7 eo that the Official Assignee was 
free to use the material which he had al- 
ready obtained by summoning the appel- 
lant. AIR 1950 Mad 410 (FB), Ref. to. 

(Para 1) 

(B) Transfer of Property Act (1882), 
S. 45 Second Para — Purchase of pro- 
perty in the joint names of insolvent and 
his wife — No evidence one way or the 
other as to the source of the purchase 
money — S. 45, second para becomes ap- 
plicable and presumption is that property 
purchased belonged in common to both. 

(Para 3) 


Cases Referred: Chronological Paras 


AIR 1950 Med 410 = ILR (1950) Mad 895 
(FB) 2-A 
P. Sivaramakrishniah, O. Radhakri- 
shnan and A. Veerappan, for Appellant; 
The Offcial Assignee, for Respondents. 


VEERASWAMI, C, J.:— This is an 
appeal by the first respondent from a 
judgment of Palaniswamy, J., who held 
on an application by the Official Assignee 
that, having regard to the state of evi- 
dence as finally recorded, the only finding 
possible was that the first respondent wife 
and the second respondent husband who 





*(Against judgment of Palaniswamy J. re- 
ported in AIR 1972 Mad 187.) 
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` building. It was, in those 


A.L R. 


` was adjudicated as insolvent by an order 


dated December 2, 1964, were equally en- 
titled to the site and the building bearing 
No. 3/2A College Road, Nungambakkam, 
Madras. The site was purchased on July. 
5, 1948, admittedly in the names of both 
those respondents, The consideration 
therefor was a sum of Rs. 21,595-11-3. In 
1952 a building was constructed at a cost 
of about Rs. 65,000. Rs. 25,000 out of 
Rs. 65,000 was raised by a mortgage exe- 
cuted by both of them. Evidence was 
adduced on both sides to support the ex- 
clusive claim to the property made by 
each of them the Ist respondent and the 
Official Assignee. Ultimately, on an ana~ 
lysis of the entire evidence, it turned out 
that neither the appellant, who was the 
first respondent, nor the second respon- 
dent who was the insolvent represented 
by the Official Assignee, could establish 
that one or the other contributed any 
particular sum either for the purchase of 
the site or for the construction of the 
circumstances, 
and particularly having regard to the re- 
citalg in the mortgage deed, Palaniswamy 
J. recorded a finding that the property 
belonged to the appellant and the insol- 
vent in equal halves, 
2. Mr. Sivaramakrishnaiah, who 
appears for the appellant-wife contends 
that in the absence of an agreement be- 
tween the parties, the learned Judge had 
no jurisdiction to proceed with the appli- 


- cation under Section 7 of the Presidency 


Towns Insolvency Act. He relies on the 
proviso and argues that the mere fact 
that the appellant had obeyed the sum-~- 
mons of the Official Assignee, appeared 
before him and placed materials ‘before 
him, would not take the application of the 
Official Assignee out of the scope of the 
proviso to Section 7. We are unable to ap- 
preciate this contention, It was quite open 
to the appellant to have refused to appear 
before the Official Assignee and place any 
material to his advantage. The proviso 
contemplates the court and not the Off- 
cial Assignee, The object of Section 36 
mentioned by the proviso to Section 7, is 
to enable the Official Assignee to gather 
materials in support of his claim. In such 
a case the procedure under Section 36 
will have to be followed. But, in the in- 
stant case, without following that proce- 
dure, the Official Assignee had already ob- 
tained such material as he could from tha 
appellant. In such circumstances, there 
was no need for the Official Assignee to 
resort to Section 36 at all. That being the 
case, we are of opinion that there was 
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hardly any occasion for applying the pro- 
viso to Section 7 so that the Official As- 
signee was free to use the material which 
he had already obtained by summoning 
the appellant, 


2-A. Our attention was invited to 
Lakshmi v. Official Assignee, Madras, ILR 
(1950) Mad 895 = (AIR 1950 Mad 410) 
(FB), but in view of what we have said 
just now, the citation makes no difference 
to our view. 


3. We have been taken through 
parts of the evidence on record. At the 
stage of the appeal, it cannot be disposed 
of merely on the basis of burden of proof. 
In fact, it will have no importance when 
the entire evidence is before us. We agree 
with Palaniswamy, J., that the evidence 
as a whole, does not pin-point the source 
of purchase money for the site. On the 
one hand, at the time the site was pur- 
chased, the insolvent was affluent and 
was earning, At the same time, his wife, 
the appellant, was also not impecunious 
and she too appears to have had some 
money with her as evident from her issu- 
ing cheques and purchasing property in 
Ootcamund, In such an event, as there is 
no evidence of a common fund out of 
which the site could have been purchased 
and in the absence of evidence also that 
one or the other exclusively contributed 
any part of the purchase money, the se- 
cond paragraph of Section 45 of the 
Transfer of Property Act will be applic- 
able. More so, when the purchase was ex- 
piessly stated to be in the joint names of 
both the appellant and the insolvent 
There is a presumption when such a pur- 
chase is made and there is no evidence 
one way or the other as to the source of 
the purchase money, that the property, 
purchased belonged in common to both. 
That is the contention pressed by Mr. 
Parasaran for the Official Assignee, which 
we accept as valid. So far as the building 
is concerned, though Mr. Parasaran has 
vehemently contended before us that the 
same yardstick should be applied to it as 
well, we have these facts which lead us 
to a different conclusion. There is no ques- 
tion of joint purchase of the building. It 
was constructed in 1952 apparently out of 
the money borrowed by both the appel- 
lant and her husband on a mortgage exe- 
cuted by both of them. The money so bor- 
rowed amounted to Rs. 25,000. We have 
already mentioned that the building cost 
eventually Rs. 65,000. There is no evidence 
to show as to who contributed the balance 
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of Rs, 40,000. We cannot assume that it 
was contributed or any part of it was con- 
tributed by the insolvent, The facts are 
not such as to warrant any presumption 
in support of it in favour of one or the 
other. But, so far as mortgage is concern~ 
ed, the recitals in the mortgage deed 
showed that the executants treated them- 
selves as joint owners of the property and 
of the building and borrowed Rs. 25,000. 
We are inclined to think that, in view of 
this recital, one half of this sum of Rupees 
25,000 should be taken to have come from 
the appellant end the other half from her 
husband. Though it is not exactly equal 
to the consideration in respect of the joint 
sale deed, it is approximately nearing it 
and we think we will be justified in. hold- 
ing that only a sum of Rs. 25,000 raised 
by mortgage and expended on the con- 
struction of the building can be treated as 
a common fund belonging to the appel- 
lant and her husband. So far as the sum 
of Rs, 40,000 is concerned in the absence 
of evidence, we have got to hold that the 
Official Assignee has not established that 
any part of it belonged to the insolvent. 


4. We note thet, though the OM- 
cial Assignee claimed the entirety of the 
property as exclusively belonging to the 
insolvent and succeeded only to the ex- 
tent of a half, he has not filed any appeal 
to the extent of his failure to establish 
the total claim. In view of this, we think 
that the ends of justice will be met by 
holding that one half of the site belong- 
ed to the appellant and one half of the 
mortgage money, namely, Rs. 12,500 also 
belonged to the appellant, with which 
part the cost of the building was met. 
This will work out a proportion of 5/7 as 
belonging to the appellant and 2/7 as be 
longing to the insolvent. This proportion 
will be applied to one half of the entirety 
of the property which is the subject-mat- 
ter of the appeal. Should there be any 
diffculty in making a division on that 
basis, either the appellant may pay the 
difference and get the property, or the 
property may be sold under the direction 
of the court sitting in insolvency and the 
proceeds may be divided according to 
that proportion, ' 


5. The appeal fs accordingly partly 
allowed with proportionate costs. 


Appeal partly allowed. 
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ISMAIL, J. 
B. Narasimhalu Chettiar and others, 


- Petitioners v. The Central Government 


and others, Respondents, 

Writ Petn. No, 6144 etc. of 1973 ete., 
D/- 16-8-1974. 

(A) Gold Control Act (1968), S. 27 (6) 
(b) — Gold Control (Licensing of Dealers) 
Rules (1969), R. 3 (ee) — Application for 
renewal of licence for 1973 — R. 3 (ee) 
does not apply - (Obiter). 


Rule 3 (ee) cannot apply to applica- 
tions for renewal of licences for the year 
1973 because Rule 3 (ee) came into force 
only on 27-12-72 while the applications 
for renewal should have been made on or 
before 30-11-72 as prescribed by R. 3 (a). 
i A (Para 4) 

(B) Constitution of India, Arts. 19 (1) 
(g) ànd 14 — Gold Control Act (1968), 
Ss. 27 (6) and 114 — Gold Control (Lic- 
ensing of Dealers) Rules (1969), R. 3 (ee) 


— R. 3 (ee) is ultra vires and offends 


against Arts. 19 (1) (g) and 14. 


Rule 3 (ee) which has been made un- 
der S. 27 (6) read with S. 114 and under 
which an application for renewal of lic- 
ence is to be refused if the turnover of 
the applicant in the 12 months immedi- 
ately preceding the date of application is 
too low is ultra vires the rule-making 
power of the Central Government be- 
cause it does not carry out . the purposes 
of the Act and is unconstitutional be- 
cause (1) it offends Art. 19 (1) (g) by plac- 
ing unreasonable restriction on the funda- 
mental right of gold dealers to carry on 
their ‘business, (2) it offends Art. 14 as 


. there is no guide line to the licensing au- 


thorities when a turnover can be said to 
be too low and there is no uniform period 
with reference to which the too low turn- 
over is to be calculated and R. 3 (ee) will 
have to be applied differently to different 
individuals and R. 3 (ee). Expl. confers an 
absolutely arbitrary power on the licens- 
ing authorities in treating a “low turn- 
over’ as not a low turnover for granting 
renewal of licence, >- 
- (Paras 5, 6, 12, 17, 18, 19, 21) 
(C) Gold Control Act (1968), S. 114 — 
Gold Control (Licensing of Dealers) Rules 
(1969), R. 2 (f) — Applicability. 
Rule 2 (f) applies only to the grant 
of licence and will have no application to 
the renewal of licence. AIR 1970 SC 1453, 
Rel. on. - (Para 14) 
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Cases Referred; Chronological Paras 
AIR 1971 SC 1170 = (1972) 1 SCJ 224 2 
AIR 1970 SC 1453 = (1970) 1 SCR 479 
l . 2, 14, 18,19 

AIR 1952 SC 196 ™ 1952 SCR 597 i18 . 

S. Chellaswami, K) A. Panchapage- 
san, S. Selvarathinam and W. Radhakri- 
shan, for Petitioners, K. Parasaran, Cen- 
tral Govt. Standing Senior Counsel, for 
Respondents. | 


ORDER :— All these writ petitions 
raise a common question regarding the 
validity of Rule 3 (ee) of the Gold Con- 
trol (Licensing of Dealers) Rules, 1969, 
hereinafter referred to as the Rules, ‘as 
amended by the Government of India no- 
tification dated 27-12-1972, published ‘in 
the Gazette of India Extraordinary jon 
27-12-1972. The validity of this rule | is 
challenged from different angles as being 
unconstitutional violating the fundamen- 
tal rights of the petitioners under Art.'19 
(1) (€) of the Constitution of India and, as 
conferring an‘ unguided power on the lic- 
ensing authorities and therefore offend- 
ing Art. 14 of the Constitution of India 
and as being outside the rule-making 
power of the Central Government itself. 
It was also challenged on yet another 
ground which has relevancy to the year 
1973 only. I shall refer to that also in the 
course of this judgment. | | 


2. All these petitioners have been 
licensed as dealers under Section 27 ‘of 
the Gold Control Act 1968 (Central Act, 45 
of 1968) hereinafter referred to as the Act, 
for the year 1972. Most of them claim to 
be dealers in gold even before the Act 
came into force. Rule 3 (a) of the rules re- 
quires that an application for renewal! of 
a licence should be made in the prescrib- 
ed form at least one month before the éx- 
piry of the period of validity thereof. In 
the present cases, the licences ‘which the 
petitioners were holding for the year 1972, 
were to expire on 31-12-1972, and there- 
fore they should have made their appli- 
cations for renewal on or before 30-11- 
1972.. Admittedly the petitioners had. 
made their applications before that date. 
It is unnecessary for me to refer to the 
provisions of the Act and the rules as well 
as the objects sought to be achieved [by ` 
the Act for the simple reason that they. 
have been elaborately set out in the two 
judgments of the Supreme Court, namely, 
Harakchand Ratanchend Banthia v. Union 
of Indie, AIR 1970 SC 1453 and Badri- 
prasad v. Collector of Central Excise, 
Sarvodayanagar; Kanpur, AIR .1971 SC 
1170. All that is necessary for the purposa 
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K. B. PANDA AND P. K. MOHANTI, JJ. 


Simanchal Mahapatro and another, 
Appellants v. Budhiram Padhi and an- 
other, Respondents. 

First Appeal No. 115 of 1968, 
29-9-1975.* 

(A) Specific Relief Act (1963), S. 19 (b) 
— Contract to sell by A to B — A selling 
the property to C and D by two sale 
deeds forming part of same transaction — 
C and D having notice of the contract 
with B — Whole consideration not paid 
by C and D to A before notice of sale — 
Right of B to specific performance — 
Nature of decree to be passed, 


A entered into a contract to sell his 
property to B, but subsequently sold the 
property to C and D by two sale deeds 
forming part of the same transaction. The 
whole consideration was not paid by C 
and D to A before notice of the prior 
contract. In a suit by B against A, C 
and D for specific performance of his con- 
tract, held: that in order to resist the 
_suit by B, C and D must establish: 

(a) that they are bona fide purcha- 
sers for value; 

(b) that they had no notice of the 
prior contract of sale; and 

(c) that they had actually and not 
merely agreed to pay the whole of the 
consideration to A before they had notice. 

. of the prior contract. 

In the absence of such proof, B will 
be entitled to a decree. for specific per- 
formance of hig contract. The proper de- 
cree to be passed is to direct all the three 
persons A, C and D to execute the sale. 
(1912) ILR 36 Bom 446, AIR 1968 Mad 383, 
Rel. on. (Para 8) 

(B) Contract Act (1872), S. 188 — 
Principal and Agent — Notice to Agent 
is no notice to principal, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1968 Mad 383 = 81 Mad LW 90 12 
AIR 1954 SC 75 = 1954 SCR 360 15 
(1912) ILR 36 Bom 446 = 14 Bom LR 634 

12 

G. Rath and N. C. Panigrahi, for Ap- 
pellants; H. G. Panda, for Respondents. 

MOHANTI, J.:— This appeal, by de- 
fendants 2 and 3, arises out of a suit for 
specific performance of a contract of sale 

. dated 16-2-1967 executed by defendant 
No. 1 Sobhabati Panigrahi in favour of 


*(Against decision of K, M. Misra, Sub. J., 
Aska, in T. S. No. 18 of 1967, D/- 10 4- 
1968). 
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the plaintiff (réspondent No. 1) agreeing 
to sell the suit lands measuring 5.17 acres 
for a sum of Rs. 7.600/-. 


2. The plaintiff's case was that the 
suit lands are. situated at a distance of 
120 miles from Parlakhemundi where de- 
fendant No. 1 ordinarily resides. She de- 
sired to dispose of the land and request- 
ed her cousin brother Gobinda Panigrahi 
(P. W. 5) to find out a suitable purchaser. 
On 16-2-1967 she executed the deed of 
contract (Ex, 1-D) in favour of the plain- 
tiff on receipt of a sum of Rs. 1,000/- as 
earnest money and agreed to execute the 
sale deed by 31-3-1967; but instead of 
selling the lands to the plaintiff as agreed. 
upon, she executed two sale deeds (Exhi- 
bits A-2 and B-2) in favour of defen- 
dants 2 and 3 on 17-3-1967. It was al- 
leged that the defendants 2 and 3 are not 
bona fide purchasers for value and that 
the sale deeds in their favour were creat- 
ed in order to defeat the rights of the 
plaintiff. It was further alleged that the 
plaintiff was all along ready and willing 
to perform his part of the contract. 


3. Defendant No. 1 filed written 
statement contending that the plaintiff got 
the deed of contract executed by her by 
fraud and misrepresentation and that she 
became aware of the fraud on receipt of 
a telegram from D. W. 5 Banamali Misra 
to the effect that he had offered 
Rs. 9,200/- for the suit lands to the said 
Gobinda Panigrahi. She issued a notice 
of cancellation of the suit contract call- 
ing upon the plaintiff to take refund of 
the sum of Rs. 1,000/- and then sold the 
lands to, defendants 2 and 3 for valuable 
consideration. 


4. Defendants 2 and 3 filed a joint 
written. statement supporting the plea of 
defendant No. 1 about fraud and mis- 
representation. They claimed to have 
purchased the suit lands for valuable 
consideration without prior notice of the 
plaintiffs contract. 

5. The, trial Court on a considera- 
tion of the evidence led by the parties 
held that the contract in favour of the 
plaintiff was genuine; that D. W. 5 Bana- 
mali Misra who acted as agent of defen- 
dants 2 and 3 had full notice of the plain- 
tiffs contract before execution of the sale 
deeds Exts. A-2 and B-2 and that the 
transferees had not paid the full conside- 
ration money. Accordingly it came to the 
conclusion that defendants 2 and 3 were 
not entitled to the benefit of the excep- 
tion as provided under. Section 19 (b) of 
the Specific Relief Act and decreed the 
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plaintiff's suit for specific ‘performance of 
contract. 


6. The finding about the genuine- 
mess of the. plaintiff's contract is not as- 
sailed in this appeal. It is supported by 
ample evidence on record. The question 
that falls for our consideration is whether 
the defendants 2 and 3 are bona fide pur- 
chasers for value without prior notice of 
the contract of sale in favour of the plain- 
tiff, 

7. At this stage it may be con- 
venient to read Sec. 19 of the Specific 
Relief Act of 1963 so far as it is relevant 
for our purpose. It runs as follows: 

“Section 19. Except as otherwise 
provided by this Chapter, specific per- 
formance of a contract may be enforced 
against — : 

(a) either party thereto; 

(b) any other person claiming under 
him by a title arising subsequently to the 
contract, except a transferee for value 
who has paid his money in good faith and 
without notice of the original contract; 

xx XX XX xx” 

8 Ona plain reading of the. above 
provision it appears that a subsequent 
purchaser.in order to successfully resist 
a suit for specific performance of a prior 
contract of sale must establish that — ` 

’ (a) he is a bona fide purchaser fo 
value, ‘ 

(b) he had no notice of the prior con-. 
tract, and 

(c) before he had notice of the prior 
contract of sale, he paid the consideration 
money to the owner. . 

9- It is now to be seen whether 
the appellants) have fulfilled the above 
conditions. On a review of the recorded 
evidence we are inclined to concur in the 
finding of the trial court that D. W. 5 
Banamali Misra who acted as agent of 
the appellants in the sale transaction had 
prior notice of the contract in favour of 
the plaintiff, . 

10. Appellant No. 2 Lingaraj Mo- 
hapatra is the minor son of appellant 
No, 1 Simanchal Mohapatra. D. W. 5 Bana- 
mali Misra is the natural father of ap- 
pellant No. 1. He stated that he was in 
need of a piece of land for his natural son 
defendant No. 2; that he negotiated with 
defendant No. 1 for purchase of the suit 
lands; that he fixed the consideration at 
Rs. 10,000/-; that he paid the earnest 
money of Rs. 800/- to defendant No. I 
and arranged the transaction of sale. Thus 
it is clear that he acted as an agent of 


Simanchal v. Budhiram (Mohanti J.) 


A.LE, 


the appellants in the transaction in quese 
tion, ; 

11. Notice to an agent is notice to 
the principal. The conduct of D. W. 5 
Banamali Misra throughout reveals that 


he had notice of the earlier contract in. 


favour of the plaintiff before he entered 
into the transaction under Exts, A-2 and 
B-2. The evidence of P, W, I Nityananda 
Panigrahi clearly establishes that D. W. 5 
had knowledge of the plaintiffs centract 
by 14-3-1967. He stated that sometimé 
after execution of the deed of contract in 
favour of the plaintiff, defendant No. 1 
went to him with a telegram and a letter 
received from D., W. 5. He advised del 
fendant No. 1 to consult the plaintiff ben 
fore taking any step on the said telegram 
and the letter. D. W. 5 admitted in his 
evidence that he sent a telegram tọ de- 
fendant No. 1 on 17-2-1967 and as he did 
not get any reply, he sent the letter Ext. 
A-1. The letter (Ext. A-1) bears the 
postal seal dated 20-2-1967. In this let 
ter D. W. 5 has mentioned that there 
were higher offers for the suit land and 
that defendant No. 1 was going to be 
duped by the plaintiff and P. W. 5 Go- 
binda Panigrahi, He has also mentioned 
in this letter that if he would not get any 
reply, he would go to the place of defen= 
dant No, 1 and settle up the transaction, 
The evidence of P, W. 1 reveals that on 
14-3-1967 defendant No. 1 and D, W. 5 
went to his house and D. W. 5 told him 
that he had consulted with lawyers af 
Berhampur that both civil and criminal 
cases could be started against the plain- 
tiff and that he had gone there to get the 
plaintiffs contract cancelled and to issue 
a registered notice. This evidence of 
P. W. 1 gains ample corroboration from 
the fact that on 15-3-1967 defendant No, 1 
issued a notice (Ext. 4) to the plaintiff 
and P. W. 5 Gobinda Panigrahi cancelling 
the earlier agreement and calling upon 
the plaintiff to take refund of the sum of 
Rs. 1.000/- advanced by him, This netice 
has been signed by Shri K, C, Panigrahi, 
an Advocate of Parlakhemundi on 15-3 
1967. Defendant No. 1 has also signed 
the same. Thus it is cleat that the notice 
was issued from Parlakhemundi on 15-3- 
1967 and defendant No. 1 was present 
there on that date. The evidence of 
D. W. 6 Kali Charan Panda shows that 
D. W. 5 paid the earnest money of Rupees 
800/- to defendant No. 1 on 18-3-1967. He 
however wants us to believe that defen= 
dant No, 1 was at Chatrapur on that date, 
This evidence is obviously false in view 
of the fact that defendant No, 1 has signe 
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ed the notice (Ext. 4) at Parlakhemundi 
on 15-3-1967, Al these facts and cir- 
cumstances. lead to the irresistible infer- 
ence that the notice (Ext. 4) was issued 
by defendant No. 1 at the instance of D. 
W. 5 Banamali Misra, The evidence of 
P. W. 1 Nityananda Panigrahi to the 
effect. that defendant No. 1 and D. W. 5 
went to his house at Parlakhemundi on 
4-3-1967 and that D. W. 5 told him that 
he had gone there to get the plaintiffs 
contract cancelled and to issue the regis- 
tered notice has not been denied by D. W. 
5. Defendant No. 1 did not step into the 
box to give a denial. P. W, 1 is the hus- 
band’s brother of defendant No. 1. and an 
attesting witness to the deed of contract. 
He is a retired Government servant and 
an old man of 76 years. There is nothing 
to disbelieve. his sworn testimony. The 
Jearned Subordinate Judge relying on the 
evidence. of P, W, 1 came to the finding 
that D. W. 5 had notice of the original 
contract in favour of the plaintiff. We see 
no reason to differ from his finding. 
-12.. The next question that arises 
for consideration is whether the appel- 
Tants are persons who have paid their 
money before they had notice of the prior 
contract’ of sale. In order to appreciate 
what the expression “has paid his money” 
occurring in Section 19 (b) of the Act 
means it is necessary to examine some 
decided cases on the point, In the case 
of Himatlal Motilal v. Vasudev Ganesh 
Mhaskar, (1912) ILR 36 Bom 446, there 
Was an agreement of sale in favour of the 
plaintiff on 9th February, 1906 executed by 
defendants 1 and 2. On 2fst May, 1906 
defendants 1 and 2 executed a sale-deed 
in respect of the same property in favour 
of defendants 3 and 4 Some balance of 
the consideration money was still to be 
paid by the subsequent purchasers. They 


gave twe chittis as security for the pay-. 


ment ef the balance consideration money. 
It was only a case of promise to pay 
without actuał payment. Under these 
circumstances, thetr Lordships held that 
giving of two chittis as security for pay- 
ment ef the balance of the purchase 
money by defendants 3 and 4 to defen- 
dants 1 and 2 did not amount to actual 
payment of money and, therefore, defen- 
dants 3 and 4 were not entitled to the 
benefit of Section 27 (b} of the Specific 
Relief Act (corresponding to Section 19 
{b} of the new Act) f 
The Bombay case discussed above 
was quoted with approval în the decision 
of Veeramalaf Vanntar v. Thadikara Van- 
niar, AIR 1968 Mad 383, the facts of 


Simanchal v. Budhiram (Mohanti J.j. 


_deration of Rs. 5,000/- 
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which are that a portion of the price had 
been. paid and for the balance it was pro- 
vided in the sale-deeds that it is to be 
paid in convenient instalments, By the 
time of trial of the suit for specific per- 
formance, there was admittedly a balance 
of Rs. 7,000/~ due under the three sale 
deeds, Under these circumstances, it was 
held that the subsequent purchaser was 
not entitled to claim the benefit of Sec- 
tien 27 (b) of the Specific Relief Act. 
Their Lordships pointed out that the 
words “who has paid his money” ‘are not 
equivalent to “who has agreed to pay his 
money” and observed that-it is the actual 
payment of the money which alone con- 
fers the right so as to prevail’ over a prior 
agreement of sale, 


We are in respectful agreement with 
the view expressed in the above decisions. 


13.- The sale deed Ext, A-2 shows 
that a sum of Rs, 1,000/- only was paid 
out of the consideration of Rs. 5,000/-. 
Admittedly, the balance of Rs, 4,000/- has 
not yet been paid, But the entire consi- 
appears to have 
been paid under the sale deed Ext, B-2. 
Mr. H. G. Panda, the learned counsel for 
the respondent No, 1 is right in his sub- 
mission when he says that both the sale- 
deeds form one transaction, This is clear- 
ly established by the evidence of D. Ws. 
5,6 and 7, D. W. 5 said “The bargain for 
the sale of the suit lands wag struck ` at 
Rs, 10,000/-. ......... D. 2 and D. 3 are yet 
to pay Rs, 4,000/- as we have not been 
able to arrange the amount.” D. W. 7 
(defendant No. 2) said “We are still to 
pay Rs, 4,000A- towards the sale price. 
D. W. 6 also said that the price of the suit 
lands was fixed at Rs, 10,000/- and a sum 
of Rs. 800/- was paid as earnest money. 
This evidence leaves no room for doubt 
that the two sale-deeds are one transac- 
tion and out of the total consideration of 
Rs. 10,000/-, a sum of Rs, 4,000/- has not 
yet been paid by the appellants, 


. M It follows from the foregoing 
discussions that the appellants are not 
persons who have paid money in good 
faith and without notice of the prior con- 
tract,- They are therefore not entitled to 
get the benefit of Section 19 (b) of the 
Specific Relief Act. We accordingly hold 
that the decree for specific performance. 
of contract is unassailable. 


15. The next question that arises 
for consideration is who should execute 
the conveyance. The learned subordinate 
Judge has directed that defendant No, i 
alone should execute the conveyance and 
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that in the event of her failure the Court 
will execute it, The proper decree in a 
suit for specific performance of a contract 
of sale of land when the same has been 
sold to a third party subsequent to the 
contract with the plaintiff ig to direct the 
subsequent purchaser as well as the con- 
tracting party to execute the conveyance 
(vide ATR 1954 SC 75, Durga Prasad v. 
Deep Chand). In modification of the 
direction contained in the lower Court’s 
decree we therefore direct that the con- 
veyance in favour of the plaintiff will be 
executed by defendants 1, 2 and 3 and 
that the court will execute it in case they 
do not do it within three months of the 
receipt of the records from here by the 
lower court. The plaintiff (respondent 
No. 1) is- directed to deposit in the lower 
court the balance consideration money of 
Rs. 6,600/- in favour of defendant No. 1 
within one month from the date of receipt 
of the records in the lower court, The 
plaintiff (respondent No. 1) will be entitl- 
ed to his costs here as well as in the trial 


court as against the defendants 2 and 3.’ 


He will also be entitled to recover pos~ 
session of the suit lands, 


16. Subject to the above modif- 
cations in the trial court’s decree, this ap- 
peal stands dismissed. 


PANDA, J.:— I agree, 
Appeal dismissed. 


r 
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Benudhar Sethi, Petitioner v. Certi- 
ficate Officer, Pattamundei and others, 
Opposite Parties. 

O. J. C, No, 351 of 1974, D/- 24-9- 
1975:* 

(A) Orissa Public Demands Recovery 
Act 1962 (1 of 1963), Section 37 — Deten- 
tion of certificate-debtor in civil prison — 
Order passed on production of certificate- 
debtor under arrest warrant — If and 
when valid. - 


Before a certificate-debtor is ordered 
to be kept in civil prison preconditions as 
laid down under Clause (a) or (b) of the 
section must be satisfied. The enquiry 
contemplated by sub-section (5) to be 
held when the certificate-debtor appears 


pe eee E 
*(To quash order of Certificate Officer, 
Pattamundei, Cuttack, D/- 16-3-1974.) 

seo UA ot Ree eee 
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Benudhar v, Certificate Officer, Pattamundei 


A.I. R. 


in response to a show cause notice under 
sub-section (1) or is brought under arrest 
warrant under sub-section (2) (b) has 
therefore to be for determination of those 
preconditions, As such when a certificate~ 
debtor, appearing under arrest warrant 
under sub-section (2) (b) after a notice 
served on him under sub-section (1) is de~ 
tained in civil prison without such en- 
quiry but on extraneous considerations, it 
is illegal. It is an error of law apparent 
on the face of record. AIR 1955 All 402, 
Relied on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1955 All 402 6 


S. S. Mohanty, for Petitioner; R. K. 
Patra, Standing Counsel, for Opposite 
Parties, 

G. K. MISRA, C. J.:— The peti- 
tioner had taken auction of a fishery for 
an amount of Rs, 16,825/-. He defaulted 
to pay a sum of Rs, 5,000/~ out of it. Ac- 
tion was taken against him under the 
Public Demands Recovery Act, A notice 
was issued under Rule 25 of Schedule If 
of the Orissa Public Demands Recovery 
Act, 1961 (hereinafter to be referred to as 
the Act). Some of his immovable pro- 
perties were attached, sale proclamation 
was issued, but the sale hag not taken 
place yet. While the matter was thus 
pending, a notice was issued tp the peti- 
tioner on 11-3-1969 as to why a warrant 
gab should not be issued against 

On 10-8-1970 another order was pass« 
ed that the show cause notice was serv 
ed, As the judgment-debtor failed to 
pay the dues a warrant of arrest was issu- 
ed against him and he was produced in 
custody under arrest, The Certificate Off- 
cer then passed the impugned order dated 
16-3-1974 putting the petitioner to civil 
prison, It is against this -order that the 
writ application has been filed under 
Articles 226 and 227 of the Constitution, 

2. Mr. Mohanty for the petitioner 
accepts the position that notice was serv- 
ed on the petitioner under Section 37 (1) 
and that the petitioner was brought under 
warrant of arrest under ‘Section 37 (2) 
(b) of the Act. This sub-section lays 
down that notwithstanding anything con- 
tained in sub-section (1), if the Certifi- 
cate Officer is satisfied that the-certificate- 
debtor refuses or neglects—or -has refused 
or neglected to pay the same, he may 
issue a warrant for the arrest-of the cer- 
tificate-debtor. Mr. Mohanty therefore 
does not rightly challenge the arrest of 
the petitioner under Sec. 37 (2)- (b) of the 
Act. 
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3. The main contention of Mr. 
Mohanty is that after the petitioner was 
brought under warrant of arrest there 
should have been an enquiry under sub- 
section (5) of Section 37 before the final 
order. was passed directing the petitioner 
to be put to civil -prison and findings 
should have been recorded under S, 37 
(1) (a) or (b) justifying the detention in 
civil prison. The contention appears to 
be well founded. | 

4. To appreciate the aforesaid 
contention, Section 37 (5) may be ex- 
tracted:— 

"37 (5). When a certificate-debtor 
appears before the Certificate Officer in 
obedience to a notice to show cause or is 
brought before the Certificate Officer 
under sub-section (4), the Certificate Offi- 
cer shall proceed to hear the certificate- 
holder and take all such evidence as may 
be produced by him in support of his 
application for execution, and shall then 
give the certificate-debtor an opportunity 
of showing cause why he should not be 
committed to the civil prison.” 

Sub-section (5) thus indicates the 
procedure to be followed when the certi- 
ficate-debtor either appears in response to 
a show cause notice issued under Section 
37 (1) or is brought under arrest under 
Section 37 (2). . 

5 The next question for conside- 
ration is as to on what point the enquiry 
is to be made, It is here Section 37 (1) 
throws light, Section 37 (1) may be ex- 
tracted:— f 

“137. (1). No order for the arrest and 
detention in civil prison of a certificate- 
debtor in execution of a certificate shall 
be made unless the Certificate Officer has 
issued and served a notice upon the cer- 
 tificate-debtor calling upon him to ap- 

pear before him on a day to be specified 
in the notice and to show cause why he 
should not be committed to civil prison, 
and unless the Certificate Officer, for rea- 
sons in writing, is satisfied— 

(a) that the certificate-debtor, with 
the object or effect of obstructing or de- 
laying the execution of the certificate has, 
after the filing of the certificate in the 
office of Certificate -Officer, dishonestly 
transferred, concealed, or removed any 
part of his property; or 

(b) that the certificate-debtor hag or 
had since the date of the filing of, the 
certificate, the means to pay the amount 
for which the certificate has been issued, 
or some substantial part of such amount 
and refuses or neglects or has refused or 
neglected to pay the same. 
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Explanation — In the calculation of | 
the means of the certificate-debtor for the 
purpose of this clause there shall be left 
out of account any property which, by or 
under any law or custom having the force 
of law for the time being in force, is ex- 
empt from attachment in execution of the 
certificate.” 


It would appear from clauses (a) and 
(b) that before the certificate-debtor is 
kept in detention, pre-conditions must be 
satisfied. Under Section 37 (1) (a) a find- 
ing must be recorded that the certificate- 
debtor dishonestly transferred, concealed 
or removed any part of his property with 
the object or effect of obstructing or de- 
laying the execution of the certificate 
after it was filed. - Under clause (b) a 
finding must be recorded to the effect 
that the certificate-debtor had means to 
pay the amount for which the certificate 
had been issued or a substantial part 
thereof after the filing of the certificate 
and he refuses or neglects to pay such 
‘amount. Unless anyone of the findings 
is recorded, the certificate debtor is not 
liable to be put to civil prison. The en- 
quiry under sub-section (5) is therefore 
to be directed towards determination of 
the conditions prescribed in Section 37 (1) 
(a) or (b). The impugned order does not 
show that there was an enquiry to that 
effect. The certificate-holder did not pro- 
duce any evidence and the certificate- 
debtor was therefore not called upon to 
adduce evidence to the contrary. -On the 
other hand, purely on extraneous consi- 
deration the impugned order -was passed. 
The relevant portion of the order is quot- 
ed hereunder:— 


“Again ‘the certificate-debtor was 
heard today in the court and given 
opportunity to state about his case. He 
further states that he would make some 
part payment within a week to which I 
have no confidence on him. Unless the 
certificate-debtor is put to civil prison, I 
think he will never realise the serious- 
ness of the case to make any payment nor 
this case can be disposed -of.” 3 
Such a finding is not called Yor ‘under 
Section 37 (1) (a) or (b). The -Certificate 
Officer committed an error of Jaw appa- 
rent on the face of the record. The im- 
pugned order is therefore Hable to be 
quashed, 


6 Section 51°C. P. C. more-or less . 
is in the same language so far as the pro- 
cedure in execution by arrest and -deten- 
tion in prison is concerned and the iden- 
tical conditions have been prescribed in 
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the proviso appended thereto. A Bench 
of the Allahabad High Court in AIR 1955 
All 402 (Harpal Singh v. Hira Lal) arriv- 
ed at the same conclusion with the afore- 
said analysis, With respect we agree 
with the view taken in that case, 


7. In the result, the writ applica- 
tion is allowed with costs. The impugn- 
ed order dated 16-3-1974 is quashed, A 
writ of certiorari be accordingly issued. 
The certificate-debtor be. released from 
civil prison. The bail bond executed by 
the petitioner be discharged, Hearing fee 
of Rs. 100/~ (one. hundred) against oppo- 
site parties I and 2 only. 

S. K. RAY, J.:— I agree, 

Petition allowed. 
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G. K. MISRA, C. J, AND S. K. RAY, J. 

Goparanjan Dube and others, Peti- 
tioners v. Arbitrator, Hirakud Land Or- 
ganisation, Sambalpur and others, Oppo- 
site Parties. 

O. J. C. No, 407 of 1974, D/- aa 
1975.* 

(A) Land Acquisition Act (1894), Sec- 
tion 25 —- Compensation for raiyati land 
— Owner granted compensation at 16 
times net paddy yield multiplied by pre- 
vailimg market price — Price will be that 
prevailing at the time of acquisition — He 
cannot claim ex-godown price, (Para 4) 

(B) Land Acquisition Act (1894), Sec- 
tion 18 — Protest against compensation 
amount — Estoppel — Amount accepted 
without protest — Protest raised within 
three months of payment and proceeded 
with before appropriate foram — No es- 
toppel or limitation arises in such a case. 
(Evidence Act (1872), Section 115). 


(Para 5) 
(C) Land Acquisition Act (1894), Sec- 
tion 12 — Fimality of award — Award 


_ prescribing principles and directing com- 
putation of compensation — Quantum 
protested against — Such award cannot 
be held to have become final after pro- 
nouncement -— Only after calculation of 
compensation correct amount can be 
known — Arbitrator hence on complaint 
bound to check up calculation — He has 
jurisdiction therefor. (Para 6) 


*(To quash order of B. N. Misra, Arbitra- 
tor, Hirakud Land Organisation, Sam- 
balpur, D/- 21-2-1974.) 


KS/AT/E52/75/JRM 


Goparanjan v, H. L, Organisation, Sambalpur 


A-L R. 


S. C. Mohapatra and L, D. Rath; fon 
Petitioners; R. K. Patra, Standing Coun- 
sel, for Opposite Parties, 


G. K. MISRA, C. J.:— 56.96 acres 
of land of one Ramadhin Dube were ac- 
quired by the State of Orissa (opposite . 
party No. 3) in 1951. On 30-4-1956 
Rs, 17,103.00 was received by the objec- 
tor. On 11-9-1963 the Arbitrator passed 
an award, the substantive portion of 
which runs thus:— | 

“The objector should accordingly get 
compensation for -the. acquired raiyati 
lands at 16 years net yield of the lands 
and it is left to the L, A. O. to assess the 
net yield in accordance with the results 
of crop cutting experiments recorded in 
the Hamid Settlement report, The! ob- 
jector would, besides, get additional 15 
per cent, compensation over the compen- 
sation fo be fixed by the aforesaid ‘me- 
thod by the L. A, O. The objector should 
also receive interest at 6 per cent. per 
annum from the date of dispossession.” 


The State of Orissa came up in ap- 
peal in M, A, No, I of 1964 to the High 
Court and the award was affirmed on 
16-2-1970. On 18-11-70/26-3-71 petitioner 
No. 2, a sen of deceased Ramadhin,' was 
paid the balance amount of Rs. 1,14, 278. 06 
as the objector was ill, This amount was 
received without any protest, The objec- 
tor filed a petition (Annexure~1) for: re- 
calculation of the compensation as it 
should have been valued ata higher 
rate, The rate of one maund of paddy 
was calculated at Rs. 6.40 while the ob- 
jector claimed at the rate of Rs, |7.94. 
This prayer was rejected on 30- 8-1971. 
but the same was not intimated to the 
objector who died on 8-6-1972, After 
coming to know that the petition has been 
rejected, petitioner No, 2 obtained a ‘copy 
of the order on 15-11-1973 and filed an 
application before the Arbitrator on 18- 2- 
1974, for recalculation, The Arbitrator 
rejected the petition by the following 
cryptic order:— -J 

“Since the award was pronounced on 

11-9-1963 and has already become final, 
the present petition is rejected.” `, 
It is to quash Annexures f and 3 that this 
writ application has been filed by! the 
petitioners who are the legal representa- 
tives of deceased Ramadhin under Arti- 
cles 226 and 227 of the Constitution, | 


2. Mr. Patra, learned Standing 
Counsel, appearing for the State Says 
that the ex-godown price of paddy , du- 
Ting the relevant period was Rs. 7.94 per 
maund while the average price of differ- 
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ent varieties of paddy at which the pro- 
ducers had to sell was Rs, 7.27 per maund 
He, however, contends that as the peti- 
tioners accepted the compensation on 
18-11-1970/26-3-1971 without any protest, 
they are estopped from claiming higher 
compensation. 

3. Two questions arise for` consis 
deration:— 

(1) What was the price of paddy du- 
ring the relevant period? : 

(2) Whether any theory. of estoppel 
applies against the petitioners ? 

4. It is not disputed before us 
now that during the relevant period the 
price of paddy at which the petitioners 
would have been given compensation was 
Rs, 7,27 per maund, Mr. Mohapatra 
claimed at the higher rate of Rs. 7.94 
alleging that on previous occasions not 
only the Land Acquisition Officer but 
also the Arbitrator and the High Court 
granted compensation at the same rate. 
He brought to our notice some of such 
decisions. We-are satisfied that on ear- 
lier occasions compensation was granted 
at the rate of Rs, 7.94 per maund of 
paddy. These decisions, however, are not 
binding on us since the matter was not 
argued fully and the real question was 
not examined. Rs. 7.94 is the ex-godown 
price, and it is not the price payable to 
producers from whom paddy is procured. 
The petitioners are entitled to compen- 
sation at the rate of 16 times of the net 
yield multiplied by the prevailing market 
price. The prevailing market price would 
be the price prevailing at the time of ac- 
quisition and not the ex-godown price. 
The petitioners are therefore entitled to 
be paid at the rate of Rs, 7.27 per maund 
which was the prevailing market price at 
the relevant time. : ; 

5 The next question for conside- 
ration is whether the petitioners are pre- 
cluded from claiming compensation at 
the higher rate as they accepted the com- 
pensation on 18-11-1970/26-3-1971 without 
any protest. We have not been shown 
any law whereunder estoppel would ap- 
ply to such a case. The only difficulty 
that might have -been in the path of the 
petitioners would be the law of limita- 
tion, There is no such limitation in this 
case. By mistake a lesser amount was 
paid. The objector raised protest within 
three months of the payment and sub- 
sequently carried on the objection in the 
appropriate forum without any delay ex- 
cept when they were not informed about 
the factum of refusal of their prayer by 
the Land Acquisition Officer, No ques- 
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tion of limitation arises in this case. We 
are somewhat surprised that the State it- 
self would take such a plea after being 
fully aware that they granted higher 
compensation to several people at the rate 
.of Rs, 7.94 per maund. We overrule this 
objection raised by the learned Standing 
Counsel, 
6. The learned Arbitrator 
that the award had become final in the 
year 1963, In fact it was not final, The 
award clearly laid down the principles 
and directed the Land Acquisition Officer 
to compute the compensation. It is only 
after the compensation was calculated 
that the petitioners could know the 
amount to which they were entitled. It 
was the duty of the arbitrator when cam- 
plaint was made to him to see whether 
the calculation made was correct or not. 
He retained jurisdiction to d 
correct calculation, 


7. In the result, the writ applica- 
tion is allowed with costs. Hearing fee 
of Rs, 200/- (two hundred), The peti 
tioners would be granted compensation on 
15544 maunds at the rate of Rs, 7.27 per 
maund which comes to Rs. 1,13,004.88, 
Any amount already paid would be de- 
ducted from this as directed by the Arbi- 
trator, Petitioners would be entitled to 
15 per cent solatium on the aforesaid 
amount and interest at 6 per cent, as dix 
rected by the Arbitrator, 

S. K, RAY, J.:— I agree, 

Petition allowed, 
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R. N. MISRA, J. 

Hadibandhu Behra, Appellant v, Smt 
Kaushalya Devi and others, Respondents, 

Second Appeal No. 163 of 1971, D/- 
11-9-1974.* 

(A) Civil P. C. (1908), Order 21, Er. 
63 and 58 — Sale of property in execu- 
tion of money decree — Claim by third 
party under Rule 58, rejected — Sale cer- 
tificate issued in favour of auction pur- 
chaser on confirmation of sale — Suit 
under Rule 63 — Auction-purchaser not 
impleaded — Decree in suit under Rule 63 
does not bind the auction-purchaser. as he 
was not impleaded — Declaration obtain- , 
ed in claim case does not have the effect 
of setting aside the sale or taking away ! 


*(From order of K. C. Rath, Addl Sub, 
J., Baripada, D/- 6-3-1971.) : 


KR/LR/E777/74/LGC 
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of the title acquired under sale certifi- 
cate. AIR 1938 Pat 468 and AIR 1941 Pat 
405 and AIR 1939 Pat 321, Dissented from. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR. 1968 Pat 232 = ILR 46 Pat 1183 5 
AIR 1967 SC 608 = (1967) 2 SCR 77 5 
. AIR 1966 SC 1068 = (1966) 1 SCR 986 5 
ATR 1941 Pat 405 22 Pat LT 955 3, 5 
AIR 1939 Pat 321 184 Ind Cas 508 5 
AIR 1938 Pat 468 = 19 Pat LT 119 3, 5 


Mrs. A, K, Padhi, for Appellant; A. 
Mukherjee, A. K. Misra, R. N. Sinha, S. 


HEt 


N. Sinha and B, Mahanta, for Respon- 
dents, 
JUDGMENT:— Defendant No, 5 ob- 


tained a money decree against the heirs 
of Banchanidhi Ota in S. C. C. Suit No. 
15/55 of 1955 in the court of the S. C. C. 
Judge, Baripada and levied execution of 
the money decree in execution case No. 
19 of 1960. On 20th of June, 1961, the 
plaintiff purchased the property put to 
sale in that execution case as auction pur- 
chaser. On 16-9-1961, a sale certificate 
was issued in favour of the plaintiff 
(Ext. 1) on confirmation of the sale. On 
9th of March, 1962, the plaintiff claims to 
have taken delivery of possession through 
court under, Exts, 3 and 3/a and he was 
put into joint possession along with de- 
fendant No, 2. The third defendant on 
the basis of purchase of half share of 
Banchanidhi Ota of the disputed property 
under a registered sale deed of May, 
1959, laid claim under Order 21, Rule 58 
of the Code of: Civil Procedure. The 
claim was dismissed on 8-4-1961 (Ext. C). 
A suit under Order 21, Rule 63 of the 
Code of Civil Procedure was filed im- 
pleading the judgment-debtor Bancha- 
nidhi and the plaintiff-auction-purchaser 
was not impleaded. The suit was decreed 
on 5-9-1962. “The defendant No. 5 (dec- 
ree-holder) filed an appeal which was 
eventually dismissed, 

2. The plaintiff instituted a suit 
for partition claiming half share on the 
basis of the sale certificate (Ext. 1). The 
defence raised was that there was a pre- 
vious partition between Banchanidhi and 
Udayanath (defendant No, 2) amicably in 
1941. Banchanidhi sold away the disput- 
ed property to the third defendant by a 
registered sale deed and had put her in 
possessjon. The third defendant filed a 
claim under Order 21, Rule 58 of the Code 
of Civil Procedure in the execution case. 
The petition was dismissed for default 
and the suit under Order 21, Rule 63 filed 
by her was eventually decreed, There- 
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fore, the plaintiff acquired no title to the 
disputed property on the basis of the pur- 
chase, The suit, therefore, was not main- 
tainable. 


3. The trial court found that the 
auction~purchaser was not a necessary 
party and the third party claimant was 
not obliged to implead the auction-pur- 
chaser in the suit under Order 21, Rule 
63 of the Code of Civil Procedure, The 
sale to defendant No. 3 by Banchanidhi 
being prior to the auction sale the latter 
sale conveyed no title to the auction-pur- 
chaser as the judgment-debtor had no 
saleable interest for being conveyed by 
auction sale. He took the view that Sec- 
tion 144 of the Code of Civil Procedure 
was not applicable. He placed reliance 
on two Bench decisions of the Patna High 
Court in the case of Rameswar Lal v. Mt. 
Subdi, AIR 1938 Pat 468 and the case of 
of Mt, Bibi Umatul Rasul v, Mt. Lakho 
Kuer, AIR 1941 Pat 405. The learned. 
Appellate Judge also took the same view. 
Accordingly the courts below on a finding 
that the auction sale conveyed no title to 
the auction-purchaser negatived relief to 
the plaintiff. This second appeal is di- 
rected against the affirming decision of 
the learned Additional Subordinate Judge 
of Baripada, 

4, Mrs, Padhi for the appellant 

contends that the plaintiff-auction-purcha- 
ser is not bound by the decree in the suit 
under Order 21, Rule 63 of the Code to 
which he was not a party and the title 
under the salé certificate has to be given 
effect to. Therefore, the plaintiff who 
became a co-owner with the defendant 
No. 2 is entitled to partition. 
+ The courts below have placed 
reliance on a series of Patna decisions for 
clarifying the legal position. In the case 
of Rameshwar Lal v. Mt. Subdi, AIR 1938 
Pat 468, Mohamad Noor, J., referred to 
some earlier decisions of the court and 
stated: — : 

“We are not concerned in adjusting 
the rights of the decree-holder, vis-a-vis 
the judgment-debtor and the auction-pur- 
chaser, We are concerned with the rights 
of a third party. Suit under O., 21, Rule 
63 is a continuation of a claim preferred 
under Order 21, Rule 58. If the claim is 
disallowed and the property is sold it 
must be held that it was sold subject to 
the result of the decision in the suit which 
may be instituted under Order 21, Rule 
63 which in essence is an appeal against 
the summary decision of the executing 
court. For instance, if a claim is disalv 
lowed and the property is sold and after- 
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wards the claimant successfully obtains 
a reversal of the summary order and 
gets a declaration in his favour that the 
property which was attached and after- 
wards sold belonged to him, it will be 
travesty of justice to hold that the sale 
which was held subject to the result of 
the suit, subsists after the decree in the 
suit in which the claim of the third party 
is established.” : ` 
A Bench of the Patna Court in Mt 
Naurzi v. Najaf Ali Shah, AIR 1939 Pat 
321, held that an auction purchaser dur- 
ing the pendency of the suit under Order 
21, Rule 63 was not required to be im- 
pleaded and was bound by the decree 
passed in the suit. Though the decision 
was not based on the principle of lis 
pendens action, it could be supported by 


it, 
In Bibi Umatul Rasul v, Lakho Kuer, 


AIR 1941 Pat 405, it was held by another . 


Division Bench that no formal order for 
setting aside the sale was required and 
the execution proceeding would be re- 
legated to the position before the sale 
and the decree-holder could proceed to 
execute his decree. 

In the case of Mandreshwar Prasad 
v., Motilal, AIR 1968 Pat 232, a Division 
Bench doubted the correctness of the 
principle indicated in the. last of these 
cases (AIR 1941 Pat 405) on the footing 
of a decision of the Supreme Court in the 
case of Janak Raj v. Gurdial Singh, AIR 
1967 SC 608. Mrs. Padhi also attacks the 
very foundation of the logic in AIR 1938 
Pat 468, namely the suit under Order 21, 
Rule 63 is a continuation of the claim 
proceeding upon the extension of which 
the auction purchaser is said to be bound 
by the ultimate decision in the claim suit. 
Counsel placed reliance on the ratio of 
Sawai Singhai v. Union of India, AIR 
1966 SC 1068, 

It is appropriate, therefore, that the 
two Supreme Court decisions be referred 
to. In AIR 1966 SC 1068, the court was 
examining whether a notice under. Sec- 
tion 80 of the Code was a condition pre- 
cedent to a suit under Order 21, Rule 63 
of the Code so that the period of notice 
could be tagged on to the period of limi- 
tation prescribed under the Limitation 
Act, for filing of that suit, The learned 
Chief Justice spoke for the court thus:— 

“It is, however, said that the suit 
under Order 21 Rule 63 is a continuation 
of attachment proceedings and as such, 
- cannot be regarded as a suit proper 
which is included within the purview of 
Section 80.” 
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After discussing the position in law, the 
court summed up by saying:— 

Nass It would, we think, be un- 
reasonable to extend the said observations 
to the present case and treat them as 
enunciating a proposition of law that for 
all purposes, a suit brought under Order 
21, Rule 63 is either a continuation of the 
objection proceedings, or is a form of an 
oprea against the order passed in 

OM: severe” 


The reasoning for the conclusion was fur- 


ther indicated thus:— 

S ssy We ought to bear in mind that 
the scope of the enquiry under Order 21, 
Rule 58 is very limited and is confined to 
question of possession as therein indicated 
while suit brought under Order 21, Rule 
63 would be concerned not only with the 
question of possession, but also with the 
question of title. Thus the scope of the 
suit is very different from and wider than 
that of the investigation under Order 21, 
Rule 58.” 


This reasoning runs counter to the ra-+ 
tionale, behind the Patna decisions and I 
am not in a position to agree with the 
current of judicial opinion which these 
Patna decisiong (Except AIR 1968 Pat 232) 
represent. 


Now let me deal with the other 
decision of the Supreme Court, AIR 1967 


. SC 608, Auction sale had taken place for 


the satisfaction of an ex parte decree put 
to execution. In the meantime an appli- 
cation had been filed for recalling the ex 
parte decree. In consideration of the pen- 
dency of such an application, the execut- 
ing court stayed further proceedings in 
the execution case. The application for 
setting aside the ex parte decree succeed- 
ed. Thereafter the auction purchaser 
applied for revival of the execution pro- 
ceeding and prayed for confirmation of 
the sale in his favour. The application 
was opposed on the ground that the ex 
parte decree had been cancelled. The 
Court referred to various provisions of 
Order 21 relating to execution and ob- 
served:—. 


osis Section 65 of the Code of Civil 
Procedure lays down that where im- 
movable property is sold in execution of 
a decree and such sale has become ab- 
solute the property shall be deemed to 
have vested in the purchaser from the 
time when the sale becomes absolute. 
The result is.that the purchaser’s title 
relates back to the date of sale. There is 
no provision in the Code of Civil Proce- 
dure of 1908, either under Order XXI or 
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elsewhere which provides that the sale 
is not to be confirmed if it be found that 
the decree under’ which the sale was 
ordered has been reversed before the con- 
firmation of sale. It does not seem ever 
to have been doubted that once the sale 
is confirmed the judgment-debtor is not 
entitled to get back the property even if he 
succeeds thereafter in having the decree 
against him reversed. The question is, 
whether the same result ought to follow 
when the reversal of the decree takes 
place before the confirmation of sale. 


There does not seem to be any valid 
reason for making a distinctlon between 
the two cases. It is certainly hard on the 
defendant-judgment-debtor to have to 


lose his property on the basis of a sale- 


held in execution of a decree which is 
not ultimately upheld. Once, however, it 
is held that he cannot complain after con- 
firmation of sale, there seems to be no 
reason why he should be allowed to do 
so because the decree was reversed before 
such confirmation. The Code of Civil 
Procedure of 1908 contains elaborate pro- 
visiong which have to be followed in 
cases of sales of property in execution of 
a decree.. It also lays down how and in 
what manner such sales may beset aside. 
Ordinarily, if no application for setting 
aside a sále is made under any of the pro- 
visions of Rules 88 to 91 of Order XXI, 
or when any application under any of 
these rules is made and disallowed, the 
court has no choice in the matter of con- 
firming the sale and the sale.must be 
made absolute. If it was the intention of 
the Legislature that the sale was not to 
be made absolute because the decree had 
ceased to exist, we should have expected 
a provision to that effect either in Order 
XXI or in Part II of the Code of Civil 
Procedure of 1908 which contains See- 
tions 36 to 74 (inclusive). 


XX XX xx 
Nothing has been urged before us 
which would lead us to take a contrary 
view. Under the present Code of Civil 
Procedure, the court is bound to confirm 
the sale and direct the grant of a certifi- 
cate vesting the title in the purchaser as 
from the date of sale when no application 
as is referred to in Rule 92 is made or 
when such application is made and dis- 
allowed.” 
Ext, 1 is the sale certificate after con- 
firmation of the sale. The decision of the 
Supreme Court was in a case where con- 
firmation had not been granted. Relying 
on the principles indicated by the 
Supreme Court in the aforesaid case, it is 


A.I-R. 
contended on behalf of the appellant that 
the courts below have gone wrong in 
holding that there has been an automatid. 
nullification of the same upon the claim 
suit having succeeded. The decree in the 
title suit under Order 21, Rule 63 does 
not bind the plaintiff because he was not 
impleaded in the litigation, The declara- 
tion obtained in the claim case does not 
have the effect of setting aside the sale 
or taking away the title of the plaintiff 
which he had acquired under the sale cer- 
tificate issued by the court. Mrs. Padhi’s 
contention appears to be fully supported 
by the decision of the Supreme Court. It 
would, therefore, follow that the plaintiff 
is a joint owner with defendant No, 2 
and is entitled to partition as claimed, 

6. I allow the. appeal, set. aside 
the judgments of the courts below and 
decree the plaintiff's suit for partition, 
The plaintiff shall be entitled to partition 
to a molety share of the property. Un~ 
less parties amicably effect partition and 
take possession, the plaintiff or even the 
defendant No, 2 shall be free to apply to 
the trial court for appointment of a com 
missioner for effecting the partition. The 
parties shall bear their own costs up to 
this stage and further costs shall abide by 
such directions as are given in the final 
decree proceedings. In effecting partim 
tion, the Commissioner shall follow the 
usual rules of equity applicable to a casa 
of partition of immovable property. 

Appeal allowed, 
. 4 
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Bibekananda Mishra, Petitioner y, 
The Principal, University College of Engi~ 
neering Burla and others, Opposite Party. 

Original Jur, Case No, 1817 of 1975, 
D/- 21-10-1975. 

(A) Constitution of India, Article 226 
— Writ of mandamus against Principal of 
College — Refusal to admit petitioner as 
student in the College Degree Course ‘in 
Engineering College. ; 

Where on the materials before the 
Court the refusal of the Engineering. 
College Authority to admit the petitioner 
as a student in the College for the engi- 
neering course of study, could not be said 
to be arbitrary or whimsical but was 
founded: on rational grounds, the High 
Court will not issue a writ of mandamus 
directing his admission, AIR 1965 SC 4914 _ 


LS/AT/E470/75/KNA, 





Marks range Grade Significance Point per credit hour. SES, 
go ow 
i Eza pl ” 
80 or more A Excellent 4 A Co 
70 to 79 marks > B Good 3 fas A 
60 to 69 marks Cc Fair 2 D ASS 
B0 to 59 marks D Pass but not satisfactory 1 Ee 
49 and below F Fail . 0 nos 
Incompletion of a course I. pad es a, 
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AIR 1966 SC 875, (1974) 2 Cut WR 1191 
Rel. on. OJC 720 of 1974, D/- 14-8-1974 
(Orissa), Dist. (Para 6) 
Cases Referred: Chronological Paras 
(1974) 2 Cut WR 1198 


6 
(1974) OJC No. 720 of 1974 Dj- 14-8-1974. 
5 


(Orissa) 
ATR 1966 SC 875 = (4963). 3 SCR 767 6 
AIR 1965 SC 491 = (1964) 4 SCR 576 6 

A. B., Misra, P, N. Mohapatra and S. 
K. Patnaik for Petitioner; R, K. Moha- 
patra, for Opposite Party. 

BR. N. MISBA, J-:— This is an applica- 
tion under Article 226 of the Constitu- 
tion for a writ of mandamus to direct the 
Principal of the University College of 
Engineering at Burla to admit the peti- 
tiener as a student in the First Year 
Degree Course of the College. 

2. Petitioner passed the Pre- 
University Science Examfnation from the 
University of Agriculture & Technology, 
Bhubaneswar, in June, 1974 and also pass- 
ed the Pre-Professiona]l Science Examina+ 
tion from the said University in June, 
1975, He applied for being admitted into 
the first year class of the University 
College of Engineering, Burla, affiliated 
to the Sambalpur University during the 
1975-76 session, The opposite party 
No. I had published a printed prospectus 
inviting applications for admission for the 
said course. Petitioner claims that he 
satisfied all the conditions indicated their- 
in regarding eligibility. He was, how- 
ever, not admitted. It is alleged that the 
Principal without any rhyme or reason 
and acting ih a whimsical manner did not 
give full credit to the results of the 
examinations passed by the petitioner 
and scaled down the marks. Though ad~ 
mission is on the basis of merit, peti- 


tioner’s merit having been undervalued, 


he was not allowed admission. Thus he 
has been unjustly treated, ` 

3. In the counter affidavit given 
by the Principal himself, the justification 
for the basis adopted by him in evaluat- 
ing the marks obtained by petitioner has 
been given and it is claimed that peti- 
tioner’s grievance is without basis, . 
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4. Annexure-3 is the consolidated 
trimester transcript issued to petitioner 
on 6-7-1974 indicating the results of the 
Pre-University Science Examination while 
Annexure-4 is a similar document in res- 
pect of the Pre-Professional Science 
Examination. Therein Petitioner’s re- 
sults were indicated in terms of grades. 
Reference to these documents would 
show that petitloner has been awarded 
various grades from A to D in different 
subjects as noted in these documents. 
Annexures 1 and 2 purport to be mark- 
sheets showing the equivalence of the re- 
sults indicated jn Annexures 3 and 4 res- 
pectively and these have been issued by 
the Director of the College of Basic 
Science and Humanities attached to the 
University of Agriculture & Technology. 
At the foot of each of these documents 
(Annexureg 1 and 2) the following note 
has been appended:— 


“This is not the original transcript 
issued by the Orissa University of Agri- 
culture and Technology, Bhubaneswar 
which contains the grades secured by 
student concerned in different courses in 
different trimesters.” 


The eligibility of petitioner for admission 
into the College of Engineering is not in 
dispute. According fo the Principal, 
appropriate grade has been given to the 
results of petitioner in the selection for 
admission and he was not found entitled 
fo selection on the basis of his result. 
The real dispute is as fo what would be 
the equivalent marks petitioner can be 
said to have obtained in the two examina- 
tions. Markings in the other Universities 
within the State are according to the 
traditional system, A percentage basis is 
adepted while in the University of Agri- 
culture and Technology grades are given. 
Regulation No, 19 of the General Regula- 
tions of the University makes the follow- 
ing provision: 


“The cumulative marks obtained by 
a student during the Trimester in various 
‘tests and examinations as under Regula- 
tion 16 for different courses, shall be as- 
sessed on the basis of grade, point ave- 
rage and graded alphabetically as follows: 
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Mr, Misra for petitioner has placed 
before us a 'Grade-Marks Reckoner’ which 
is claimed to have been published by the 
Orissa University of Agriculture & 
Technology. A formula of conversion 
has been provided in the first page of the 
said Book to the following effect:— 

“The following formulae has been ad- 
opted by this University to determine the 
equivalence of each grade point average 
from 1 to 4, under Trimester system ‘in 
terms of the percentage of marks award- 
ed under the traditional system of exa- 
mination, 

y = 50 — 10x +, 5x’ 

(Y? represents the percentage of 
marks in the traditional system and ‘X’ 
represents the grade point average). 
‘Tustration — (Equivalent percentage of 
2.00) 

y = 50 — (10x2) + (5x24 

or y = 50-20 + 20 

< ory = 50 
ie, 2.00 = 50 %” 


In the following pages of the Booklet, the 
grade point equivalence has been provid~ 
ed. The opposite parties dispute the basis 
of the reckoner and contend that it has 
no statutory force. It is also claimed that 
the method of conversion adopted in the 
Booklet does not bind other Universities. 
In the counter affidavit of the Principal, 
the position has been pointed out thus:— 


"5. ...... the petitioner had not com- 
plied with all the conditions necessary for 
submitting the application for admission 

-as he did not submit an authorised mark 
sheet issued by the Orissa University of 
Agriculture and Technology as required 
by the prospectus. The averment to the 
effect that the petitioner had secured 
more than 48 per cent. of marks in Phy- 
sics, Chemistry and Mathematics and was 
thus -eminently qualified and eligible for 
admission into the first year degree 
course of the University of Engineering. 
Burla is absolutely incorrect. The 
deponent humbly submits that as per the 
University Regulation (Annexure-6) for 
two points, the equivalent marks are 60 
to 69 per. cent, but as per Annexure-l 
which is supposed to be an equivalent 
mark sheet, grade point average of 2 in 
English and M. L L, is treated as equiva- 
lent to 50 per cent. As per Regulations 
of the University, the grade point ave- 
rage for 50 per cent. marks should be 1 
and not 2. Similarly in Annexure-2, 
which is equivalent mark sheet for the 
Pre-Professional Examination, grade 
point average of 1 in Botany carries 45% 


wn eoences 
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marks, As per the University Regula- 
tions (Annexure-6), 45 per cent. marks 
are failure marks and hence the candi- 
date should have failed in Botany ag pen 
the Regulation of the University, It is 
clear from the above that the Director 
has not prepared the mark sheet as per 
the Regulation of the University, The 
deponent further submits that if the mark 
sheet prepared by the Director is sup- 
posed to be on the same basis as the 
mark sheets issued by the Utkal, Berham- 
pur and Sambalpur Universities which are 
faithful records of actual marks obtained 
by the candidates from those Universities, 
then such an opinion is absolutely unau- 
thorised, unwarranted and issued without 
any reference to any acceptance on the 
part of the Utkal, Berhampur and Sam- 
balpur Universities and as such is totally 
unacceptable. 


In paragraph 6 of the counter-affidavit, if 
has been further stated:— 


“The basis of working out these 
equivalent admission marks is indicated 
below: Upto 1972-73, the Orissa Univer- 
sity of Agriculture and Technology was 
issuing mark sheets and there was no 
problem in evaluating Orissa University 
of Agriculture and Technology students. 
In 1973-74, students of Orissa University 
of Agriculture and Technology submitted 
Trimester transcripts, As this trans- 
cripts contained only point grades 
and as point grades are equiva- 
lent to a range of marks — not 
exact marks — the case of Orissa Univer- 
sity of Agriculture and Technology stu~ 
dents was placed before the Sambalpur 
University for fixing the equivalents in 
1973-74. The Sambalpur University de- 
cided that grade B which carried 3 points 
and which was considered to be ‘good’ 
should be taken as equivalent to 55 per 
cent, of marks in the Sambalpur Univer- 
sity examinations. Exact marks of exa- 
mination being not available in the Tri- 
mester transcript, it was decided to work 
on the basis of over-all grade point ave- 
rage and hence a multiplying factor of 
110 was decided on the basis of the above 
equivalence which was to be multiplied 
with the overall grade point average in 
order to obtain total marks out-of 600. 


On the above basis 11 students of the 
Orissa University of Agriculture & 
Technology were admitted during the 
year 1973-74. They were all-first division 
students, Unfortunately their perfor~ 
mances in the first semester examination 
was found to be extermely disappointing. 
Out of these eleven students, only three 
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students passed in all subjects with very 
low marks and eight failed in one or more 
subjects. A student who had secured the 
ideal grade point 4 could not pass in 
mathematics. Failure rate was 28 per 
cent for other Universities and Boards and 
it was 73 per cent for Orissa University 
of Agriculture & Technology students. 
Hence there was a necessity to re- 
examine the equivalence. 


While re-examining equivalence, it 
was observed that the distribution of 
marks of Orissg University of Agricul- 
ture and Technology in the Pre-Univer- 
sity examination was such that it over 
emphasised science subject in comparison 
with the Sambalpur University Pre-Uni- 
versity examination, The distribution of 
marks of Pre-University examination of 
the Orissa University of Agriculture and 
Technology can be taken as equivalent to 
the following:—. 


English 100 
M. L L, 60 
Mathematics 100 
Physics 100 
Chemistry 100 


The distribution of marks in the Pre- 
University examination of ‘Sambalpur 
University, on the contrary, is as follows: 


English 200 
M. L.L, 100 
Physics 100 
Chemistry 100 
Mathematics 100 


During the admission work in Uni- 
versity College of Engineering, it is a 
general practice that whenever distribu- 
tion of marks are different from the Sam- 
balpur University Pre-University Exami- 
nafion, the marks are redistributed in 
such a fashion as to place equal empha- 
sis on the science and humanities subjects 
as in the Pre-University examination of 
Sambalpur University and to work out 
equivalent admission marks for that Uni- 
versity or , Board, ..........05 Grade C car- 

rying 2 point is considered as the bare 
minimum pass marks for the Orissa Uni- 
versity of Agriculture and Technology 
examination, In view of the over em- 
phasis on the science subject as explain- 
ed above, grade average of 2 would, there- 
fore, be less than bare pass percentage of 
the Sambalpur University. It was, there- 
fore, decided in 1973-74 that grade ave- 
rage of 2 would be treated ag-equal to a 
bare pass mark in all-subjects and on that 
basis, a multiplying factor of 90 was 
worked out. It is seen from the Orissa 
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University of Agriculture and Technology 
transcript that whenever deductions are 
made for assessing the extra credit in 
extra optional subject, the- grade hours 
based on the minimum grade point of 2 is 
deducted just as in other Universities the 
minimum pass percentage is deducted. 
Therefore, treating grade average of 2 as 
equivalent to bare pass mark of 30 per 


cent. in each subject, appears to be ra- 


tionally reasonable and it is on this basis 


` that the multiplying factor of 6X30/2=90 


is worked out, This is multiplied with 
the overall grade point average in order 
to obtain the total marks out of 600 and 
this mark is taken as equivalent admis~ 
sion mark for Orissa University of Agri- 
culture and Technology students.” 

The conversion of the results of the peti- 
tioner to the traditional percentage basis 
has been done on the aforesaid footing. 


5. Reliance has been placed on 
behalf of petitioner on an unreported de~ 
cision of this Court in O. J. C. No, 720 
of 1974 (Jayanta Kumar Parichha v. Prin- 
cipal, Regional Engineering College, Rour- 
kela) disposed of on 14th August, 1974 
(Orissa), The facts of that case show that 
a student from the Orissa University of 
Agriculture and Technology after passing 
the Pre-University Examination applied 
for admission into the Engineering -College 
at Rourkela. The same. difficulty ag has 
arisen here arose. The Principal of the 
Engineering College refused to accept the 
mark-equivalence provided by the Direc- 
tor and, therefore, refused to -admit the 
candidate. During hearing of-the applica- 
tion, the Principal of the Engineering 


‘College appeared before the -Court and 


stated that he was not aware of the grade- 
equivalence provided in the Regulation 
and accepted the position fhat on the 
basis of such equivalence, -petitioner 
would be qualified for admission. There 
was, therefore, no decision -on merit. 
While disposing of the matter, -this Court 
observed:— - 

“On the -side of the sbpadie party, 
it is contended that marks -awarded by 
the Orissa University of -Agtictilture and 
Technology are very much ‘inflated, We . 


- would like to observe that -the-only way 


this problem -can be solved “in future is 
to hold Entrance Examination -of candi~ 
dates of different Universities who seek 
admission to the Regional “Engineering 
College, Rourkela.” 

This decision, therefore,-does not ` assist 
in disposing of the present - writ -applica- 
tion. The observation made regarding 
holding of an Entrance Examination -was 


na 
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certainly an obiter, In the counter-affi- 
davit, it has been indicated that holding 
of such an examination for entrants into 
the Engineering College at Burla was 
thought of but the idea was dropped 
when it was found out that it would be 
a costly process, 

6. It is difficult for us to hold on 
the materials placed that the action of 
opposite party No, 1 is either whimsical 
or arbitrary. On the other hand, we are 
of the view that a rational solution has 


been fomnd out by the educational autho- .. 


wities. Ag it appears, the matter was 
considered by the Sambalpur University 
itself and persons versed in the problem 
applied their mind and had adopted `a 
‘working principle. The principle was put 
to working test and on the basis of ex- 










for the Court to hold that such a basis is 
unjust: The. principles laid down by the 
Supreme. Court in the case of University 
of Mysore v. Govinda Rao, AIR 1965 SC 
491 and in the case of H, S, & I. E. Board, 
U. P. v. Bagleswar, AIR 1966 SC 875 and 
this Court in thecase of Ananta Mishra 
v, Orissa University of Agriculture and 
Technology, 1974 (2) Cut WR 1191, essen- 
tially apply to the facts of such a case. 

7. Mr. Mohapatra for opposite 
party No. 1 further contends that peti- 
tioner has no right of admission into the 
college and, therefore, an application for 
a writ. of mandamus is not tenable: But 
for the: view we have taken on the matter 
on merits, it is unnecessary to examine 
this submission advanced on behalf of 
opposite. parties, 

8. On the analysts indicated peti- 
tioner’s application has to fil We 
accordingly direct that the application be 
dismissed, In the facts of the case, it is 
appropriate, that parties bear their own 
costs of this proceeding, 

DAS, J.:— I agree. 

Application dismissed 
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J., Puri’ in, Title Appeal No. 2/1958 of 
1970/68, DÈ T9-1-1971.} 


KRIAS/E789/74/DRG 





Shyama v. Anam (R. N. Misra J.) 
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(A) Civil P., C, (1908), Sections. 100- 
101 — Finding regarding existence of 
deity. (Hindu Law — Religious Endow- 
ment — Debottar). 

The finding that there is no Bhaga~ 
wat Dev in existence is one of fact, not 
open to challenge in second appeal. 

{Para 4) 

(B) Civil P. C. (1908), Order 6,. Rule 
2 — Question as to existence of deities — 
Absence of pleading — Effect, (Hindu 
Law — Religious endowment — Debot- 


tar.) 

The Courts are justified in declining 
to accept oral evidence regarding the exis~ 
tence of deities such as Saligram etc., in 
the absence of appropriate pleadings. 

(Para 4) 

(C) Hindu Law — Religious . endow- 
ment — Debottar property — Religious 
books, 

‘Religious books’ would not constitute 
a deity capable of holding property in the 
absence of consecration. (Para 4) 

(D) Evidence Act (1872), Section 114 
— Presumption from entries in Record 
of Rights, 

While presumption of absolute de- 
bottar might arise from the Record of 
Rights the presumption is rebuttable. Held 
on evidence, absolute debottar not esta- 
blished, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1958 Orissa 65 = 23 Cut LT 440 5 
(1956) 22 Cut LT 65 4 
AIR 1937 PC 185 = 64 Ind App 203 5 
(1935) 1 Cut LT 3 5 

G. N, ee for L, K. Dasgupta, 


for Appellant; R. N. Sinha, for Respon- 
dents. , 
JUDGMENT:— It is a defendant 


No. 1’s appeal against the affirming | idec- 
ree of the Learned Additional District 
Judge, . Puri, in a suit for title and'pos« 
session of the Ka Schedule property, on 
the basis of two purchases from the de- 
fendant No, 2 under Exts, 2 and 2/a dated 
28-6-1965. Alternatively, the Kha Sche- 
dule property in which the Ka Schedule 
property is included was asked to be, pars 
titioned and the property in the Ka sche- 
dule was asked to be ‘allotted to; tha 
Plaintiff in view of the purchases, > 


2. The Defendant No. . the 
Plaintiffs vendor, supported the stnint 
claim. The defendant No. 1 plead- 
ed that the property was the ab-~ 
solute Debottar of the Deity Bhagbat. Dey 
and the palm-leaf books were being wor- 
shipped. As such the property was not 
alienable and the. Deity has no. interest to 
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alienate the property nor was the Deity 
benefited by the - alienation. Thus the 
Plaintiff acquired no title under Exts, 2 
and 2/a, 


3. The Courts below have found 
that the defendant No, 1 has ‘failed to 
establish the existence of a Deity known 
as Sri Bhagbat Dev as pleaded in para- 
graph 3 of the written statement of de- 
fendant No. 1, They-have reached the 
further finding that the disputed pro~ 
perty was a nominal Debottar and hence 
was transferable, In an amicable parti- 
tion, the Ka Schedule property stood al- 
lotted to the share of the defendant No. 
2 and he was thus competent to alienate 
good title in favour of the Plaintiff. 


4 The finding that there is no 
Bhagbat Dev in existence as pleaded by 
defendant No, 1 is one of fact not open to 
challenge in second appeal. The Courts 
below have rightly declined to accept the 
oral evidence regarding the existence of 
Deities like Salagram, Radhakrushna etc. 
in the absence of appropriate pleadings. 
They have taken the view that “religious 
books” would not constitute a Deity cap- 
able of holding property.in the absence 
of consecration. In this Court, a Division 
Bench in the case of Krishnaballav Ghosh 
v. Sibananda De, (1956) 22 Cut LT 65 
held; 

"es taking the evidence at its 
highest, it may be that all that was dope 
in 1929 or thereabouts was to place a few 
books, representing the Bhagwat, in a 
corner of the house and start worshipp- 
ing them as a Deity. But that is not 
‘sufficient jn the eye of the law,. to give 
the character of a juristic personality to 
the books, A deity in an ideal sense is a 
juridical person and is capable of holding 
property, but a collection of books, how- 
ever sacred, is not a legal person, If there- 
fore consecration has not been established 
or attempted to Be proved, all the - sub- 
sequent documents purporting to endow 
property on this collection of books is, in 
the eye of law, invalid ...... k 
Mr. Sengupta for the appellant does not 
dispute the correctness of this decislon, 
The conclusion of the Courts -below on 
this score is, therefore, not open to chal- 
lenge. 


5. The Defendant 
story of absolute Debottar. In the case 
of Panchanan Dalai v. Lakshmidhar Dalai, 
(1957) 23 Cut LT 440 = (AIR 1958 Orissa 
65), this Court quoted with approval the 
following passage from Mayne’s Hindu 
Law:— 


Shyama v. Anam (R. N. Misra J.) 


advanced the . 
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“Very strong and clear evidence of 
an endowment is required and the onus 
Hes upon a party who sets up- a dedica- 
tion to prove that property has been in- 
alienably conferred upon an idol to suse 
tain its worship or upon a religious or 
charitable institution, Where there is no 
instrument of gift or trust, the mere fact 
that the rents and profits of immovable 
properties have been utilised for the sup~ 
port of an idol or a religious or charitable 
institution is insufficient to establish an 
endowment or dedication, The fact that 
the deceased Karta of a joint Hindu fa~ 
mily regularly paid the expenses. of a 
choultry out of the profits of the family 
property, the expenses however not ex- 
hausting the whole of the profits, would 
not establish a dedication of the profits to 
the charity for a distinction must be made 
between meeting.al] the expenses of a 
charity out of a particular property and 
applying all the receipts of that property 
to the charity.” 


Lord Macmillan speaking for the 
Board in Sri Sri Ishwarj Bhubaneswari 
Thakurani v. Brojonath Dey, AIR. 1937 
PC 185 observed as follows:— ° 

. “The effect of a valid deed of -dedi+ 
cation is to place the property comprised 
in the endowments extra commercium and 
beyond the reach of creditors, ` The dedi- 
cation is not invalidated by reason of tha 
fact that members of the settlor’s. family 
are nominated as Shebaits and given rea~ 
sonable remuneration out of the endow- 
ment and also rights of residence in the 
dedicated property. In view of the pri- 
vileges attached to the dedicated property 
it has not infrequently happened that sie 
mulate dedications have been made and a 
close scrutiny of any challenged deed of 
dedication is necessary in order to ascer= 
tain whether there has been a genuine di~- 
vestiture by the settlor in favour of the 
idol, The dedication moreover may be 
either absolute or partial The property . 
may be given out and out to the idol or it 
may be subjected to a charge in favo 
of the idol, The question whether the 
idol itself shall be considered the tru 
beneficiary subject to a charge in favour 
of the heirs or specified relatives of the 
testator for their upkeep, or that on the 
other hand, these heirs shall be consider- 








It is also of Importance to consi- 
der the extent of the property: alleged. to 
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be dedicated in relation to the expense to 
be incurred and the ceremonies to be ob- 
served in the worship of the idol. The 
purposes of the dedication may be direct- 
ed to expand as the income increases, or 


the purposes may be prescribed in limit- 


- ing terms so that if the income increases 
beyond what is required for the fulfil- 
ment of these purposes it may not be pro- 
tected. by the dedication.” 


Mr, Sengupta relied upon the Record- 
of-Rights of the Current settlement where- 
In the disputed property has been des- 
_ eribed in the name of the deity. Placing 

reliance on a decision of this Court in the 
case of Nilamani Kundu v. Ghanashyam 
Jena (1935) 1 Cut LT 3, he contended that 
from the C. S. Record-of-Rights it follows 
that the property in dispute is Debottar. 
While the presumption might arise from 
the Record-of-Rights, the presumption -is 
a rebuttable one and the Courts below on 
the basis of the evidence have come to 
hold that the defence story of absolute 
Debottar has not been established. This 
Court indicated the Law with regard to 
Debottar absolute or partial in the follow- 
ing way:— 

let the position is that where the 
dedication made by a settler in favour of 
an idol covers the entire beneficiary in- 
terest which he has in the property the 
Debottar is an absolute or complete 
Debottar. Where, however some pro- 
prietary or pecuniary right or interest in 
the property is either undisposed of or 
reserved for the settlor’s family or rela- 
tions, a case of partial dedication arises. 
In a partial dedication the deity does not 
become the owner of the dedicated pro- 
perty, but is in the position of a charge 
holder in respect of the same. The 
charge is credited, to the property and 
there is an obligation on the holder to 
apply a portion of the income for the re- 
ligious purposes indicated by the settlor. 
The property does not become extra com- 
mercium like a debottar property strictly 
speaking, but is alienable subject to the 
charge and descends according to the or- 
dinary rules of inheritance. It can be at- 
tached and sold in execution of a decree 
against the holder, Whoever gets the 
property however takes it burdened with 
the charity or religious trust.” 

6. In this view of the matter, it 
must follow that the defendant No. 1 has 
failed to establish that the property is 
absolute debottar. On the concurrent 
findings of the Courts below that the dis- 
puted ig nominal debottar, the 
defendant No. 2 must be found to have 


Maliput Grama Panchayat v. Kundali Grama Panchayat 


ALR. 


title to alienate and the Plaintiff is, 

therefore, entitled to succeed, The afirm- 

ing decree of the lower appellate Court 

stands confirmed and the second appeal 

is dismissed. There shall be no order as 
Court. 


to costs in this A 
Appeal dismissed. 
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G. K. MISRA, C. J. AND S, K., RAY, J. 

Maliput Grama Panchayat, Petitioner 
v. Kundali Grama Panchayat and others, 
Opposite Parties, 

O. J. C. No. 144 of 1974, D/- 20-8~ 
1975. , 
(A) Orissa Grama Panchayat Act, 
1964 (1 of 1965), Section 72 (1) (b) — Ap- 
portionment of income of market — Con- 
dition precedent, 


Under Section 72 (1) (b) the State 
Government itself must be of opinion that 
residents within jurisdiction of more than 
one Gram Panchayat use the market, the 
right of management and control whereof 
is vested in one Gram Panchayat. It is 
only after the Government takes such a 
decision that the Government or the pres- 
cribed authority can apportion the income 
of the market amongst such Gram Pan- 
chayats. (Para 3) 


R. C. Ram, for Petitioner; R, K. 
Patra, Standing Counsel, for Opposite 
Parties. 


G. K. MISRA, C. J:— Maliput 
Grama Panchayat is the petitioner, Kun-, 
dali Grama Panchayat, Pattangi Grama 
Panchayat and Kotia Grama Panchayat 
are opposite parties 1 to 3 respectively. 
There is a Hat called the Kundali Hat. It 
is now within the jurisdiction of Maliput 
Grama Panchayat. Accordingly, the peti- 
tioner is collecting the entire income. from 
the Hat which comes to about Rs. 20,000/- 
per annum, An application was made by 
opposite party No, 1 before the Collector 
for retransferring the Kundali weekly 
market to its control and management, It 
may be noted that prior to the constitu- 
tion of Maliput Grama Panchayat, Kun- 
dali Hat was within the jurisdiction of 
Kundali Grama Panchayat and it is on 
account of this that the application was 
made, This application was rejected b 
the Collector by his order Annexure B/4 
dated 8-7-1972. He, however, directed 
that the entire Income from the Kundali 
Hat should be distributed in the ratio of 
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H. L, AGRAWAL, J. 


Smt. Dil Kuer and others, Appellants © 


v. Hari Chandar Prasad and others, Res- 
pondents. 

A. F. O. O, No.. 64 of 1972, D/- 16-5- 
1975.* 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act, 1961 (12 of 1962), Ss. 3, 16 (2) 
(iii) — No probate or letters of Adminis- 
tration can be granted on basis of un- 
registered “will” even though the wills are 
not compulsorily registrable under Regis- 
tration Act — State Act will prevail over 
the Central Act. ((i) Succession Act (1925), 
S. 263; Gi) Constitution of India, Art. 254 
(2); (iii) Registration Act (1908), S. 18), 


According to Section 3 of the Ceiling: 


Act, the provisions of the Act have been 
made to prevail over other laws notwith- 
standing anything to the contrary con- 
tained therein. According to Article 254 
(2) of the Constitution of India, the law 
made by the State legislature making 
Wills compulsorily registrable, although 
the same aré exempted under the Regis- 
tration Act, must prevail over the Central 
Act, inasmuch as the subject “Registra- 
tion” falls under the concurrent list.and 
the Ceiling Act has received the assent of 
the President of India. - (Para 8) 
It is apparent that on the death of a 
testator, the provisions of the “Will” 
amount to disposition of his estate in 
favour of the beneficiaries, a situation 
which is intended to be restricted by the 
scheme of the ceiling act under S. 16 (2) 
(iii). As such no probate or letters of Ad- 
ministration can be granted on the basis 
of unregistered “Wwill’”’.. (Paras 8, 9) 
Lakshman Sharan Sinha, -for Appel- 
lants; J. C. Sinha, R. C. Sinha and Suresh 
Chandra Pd. Sinha, for Respondents. ` 
. JUDGMENT :— This miscellaneous 
appeal under Section 299 of the Indian 
Succession Act arises out of a proceeding 
at the instance of the appellants for revo- 
cation of a will. The relevant facts are 
these: 
`. & . One Sukhdeo Mahto executed a 
will on 15-9-1964 (Exhibit D) in favour 
of respondents 1 and 2, his agnates he 
himself having no issue. On the death 
of the said testator on 15-1-1965, an ap- 
plication for grant of letters of administre- 


tion was filed in the Court of the District. 





*(From order of Ravindra Kumar Ghosh, 
Addl. Dist. Judge, First Court, Patna, 
D/- 20-12-1971). 
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Judge of Patna on 2-2-1965 by the afore- 
said beneficiaries. Appellant No. 1, who 
happens to be a sister of the testator, was 
one of the persons mentioned in the appli- 
cation for grant of the letters of adminis- 
tration, and according to her case, on the 
death of Sukhdeo Mahto, she being his 
only heir, inherited the property and 
came in possession of the same. The 
other two appellants are the vendees of 
appellant No. 1, to whom she transferred 
the entire property by a registered deed 
of sale dated 9-6-1968. The application 
for grant of letters of administration was 
allowed ex parte on 6-11-1965. The ap- 
pellants thereupon filed an application for 
revocation of the grant of the letters of 
administration under Section 263 of the 
Indian Succession Act, inter alia, on the 
grounds that the grant was obtained 
fraudulently without serving a valid 
notice on appellant No. 1 and the same 
could not be made in law as the will in 
question being unregistered, was inopera- 
tive and hit by the provisions of Sec- 
tion 16 (2) (iii) of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 (Bihar Act 
12 of 1962) (hereinafter referred to as the 
“Ceiling Act”). å , 

3. . The learned Additional District 
Judge dismissed the application onre- 
cording a finding on both the questions 
against the appellants. He held that the 
notice of the probate proceeding was 
duly served upon the opposite parties and 
the provisions of the Ceiling Act were no 
bar to the grant of the letters of adminis- 
tration in view of the provisions of the 
Indian Registration Act which made the 
registration of a will optional. 

4. - In this Court Mr. Lakshman. 
Sharan Sinha, appearing for the appel- 
lants, has seriously contended that in view 
of the clear provisions contained in the 
Ceiling Act, no letters of administration 
could be granted by the Court below of 
the will in question which was an un- 
registered document and related to agri- 
cultural lands. 


5. In order to appreciate the con- 
tention, it is necessary to examine the 
scheme and the relevant provisions of the 
Ceiling Act. This Act received the assent 
of the President of India on the 19th of 
April, 1962, and one of the objects of the 
Act is to make provision for a fixation of 
a ceiling on the extent of agricultural 
lands. In other words, limiting the area 
of land to be held lawfully by any person 
and’ to acquire the surplus land by the 
State of Bihar and its disposal according 
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to the different provisions of the Ceiling 
Act in the larger interest of the commu- 
nity. Chapter V of the Ceiling Act con- 
tains provisions for restriction on future 
acquisition of any land by transfer, etc. 
after the commencement of the Act and 
Section 16 (1) provides: 


“No person shall, after the commence- 
ment of this Act, either by himself or 
through any other person, acquire or pos- 
sess by transfer, exchange, lease, mort- 
gage, agreement or settlement any land 
which together with the land, if any, al- 
ready held by him exceeds in the aggre- 
gate the ceiling area, 

Explanation — For the purposes of 

this section ‘transfer’ does not include 
inheritance, bequest or gift.” 
Acquisition of any land by transfer, etc. 
by any person in excess of the land al- 
ready held by him according to the ceil- 
ing area provided in the Ceiling Act has 
been restricted. Exception to acquire 
any further land is made only in three 
circumstances, namely, (i) inheritance, (ii) 
bequest, or (ili) gift. Clauses (i) and (ii) of 
sub-section (2) of Section 16 also prohibits 
registration of any document incorporat~ 
ing any transaction for acquisition or pos 
session of any land by way of transfer, 
exchange, lease, mortgage, agreement or 
settlement, unless a declaration in writ- 
ing, duly verified, is made and filed by the 
transferee before the Registering autho- 
rity as to the totel area of land held by 
him throughout the State. 


6. Now comes the relevant clause, 
namely, clause (iii) of sub-section (2) of 
Section 16 which reads as follows: 


“No land shall be transferred, ex- 
changed, leased, mortgaged, bequeathed 
or gifted without a document registered 
in accordance with the provisions of the 
Indian Registration Act, 1908 (XVI of 
1908). 

Explanation — Nothing in this sub= 
section shall be deemed to have any 
effect on the provisions of the tenancy 
law of the area relating to transfer, ex- 
change, lease, mortgage, agreement or 
settlement,” 

On the basis of clause {iii} just quoted 
above, it has been contended that restric- 
tion has now been imposed by the Ceil- 
ing Act on bequeathing any land without 
a registered document in accordance with 
the provisions of the Indian Registration 
Act. Some. controversy was raised on the 
expression “bequeath”. Whereas the con~ 
tention of Mr. Lakshman Sharan Sinha 
was that this expression would include a 
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A. LR. 
testamentary disposition of a property, 
Mr. J. C. Sinha appearing for the respon~ 
dents contended that inasmuch as the 
ultimate characteristic of a will being 
that it has to come into effect after the 
death of the testator and the disposition 
being revocable at the sweet-will of the 
testator, it could not be the intention of 
the legislature to put any restriction on 
testamentary dispositions without a re- 
gistered document, Learned counsel for 
the respondents contended that according 
to the very definition of a “will? under 
Section 2 (h) of the Indian Succession Act, 
the declaration of the intention of. the 
testator with respect to his property is 'to 
be carried into effect only after his death 
and, therefore, the property which the 
testator disposes of by his will must re- 
main his property at the time’ of his 
death, or must remain his property when 
the terms of the will are given effect to. 
Developing the argument further, learned. 
counsel for the respondents contended 
that the primary object of the Ceiling Act 
being acquisition of surplus land by the 
State from the landholders, any disposi- 
tion by a testamentary document, such. as 
a will, could not be an impediment in the 
way of the State for acquiring, if neces- 
sary, those lends which formed part of 
the disposition by a will He, according- 
ly, contended that the expression “be. 
queath” should not, therefore, be con- 
strued to include a will in its fold and 
must be held to be applicabe to condi- 
tional gifts. The contention that there 
could not be any difficulty for the pur- 
Poses of carrying out the scheme of the 
Ceiling Act on account of any purported 
disposition of any property by an un- 
registered will in determining the. ceiling 
area of any land holder having some sub- 
stance, no doubt, the further contention 
that on this account: the expression ("be- 
queath”) should not be given its ordinary 
meaning, cannot be accepted. The legis- 
lature in its wisdom thought it fit to im- 
pose this restriction possibly In order ‘to 
obviate any complications and claims etc. 
on the basis of wills in future, inasmuch 
as, an unregistered document, not ris 
requiring any stamp, could be created 
an unscrupulous person at any” time. 
je 
7. The expression “bequeath” even 
according to its ordinary dictionary mean- 
ing means “to leave personal property by 
will to another”, “to transmit to poste- 
rity’, The same is the meaning of this 
expression in the Law Lexicon, namely, 
“to leave. by will to another”. Both the 
expressions, namely, “gift” and “will” 
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well. Whereas. “gift” has been defined 
. under Section 122 of the Transfer of Pro- 


perty Act, as. already pointed out above... 


“will” has been defined under Section 2 
(hb) of the, Indian Succession Act. If 
therefore, by the expression “bequeath”, 
it was some kind of gift, such as a.condi« 
tional gift, as contended by Mr. J. C. 
Sinha, would have been meant, there 
could be no necessity to express the inten~ 
tion by using the expression “bequeath” 
in clause (ili) of sub-section (2) of Sec~ 
tion 16 of the Ceiling Act. 


8. According to Section 3 of the 
Ceiling Act, the the provisions of this Act 
have been made to prevail over other 
laws, notwithstanding anything to the con- 
trary contained therein.: According to 





Judge was, therefore, not right in taking 
a view that in view of the provisions of 
the Indian Registration Act, the provi- 


stons of the Ceiling. Act were of no conse- 


quence. It is apparent that on the death 
of a testator, ‘the provisions of the will 
amount to disposition of hig estate in fay- 
our of the beneficiaries or legatees etc), a 


situation which is apparently intended to 
be restricted by the scheme ‘of the’ Ceiling, 


Act. 


9..- For. the foregoing reasons, I 


would accept the contention: ofthe learn- 
ed -counsel for the appellants and hold 
that under- the provisions as contained in 
Section 16 (2) Gii) of the Ceiling Act, no 
probate or letters of administration can 
be granted by a Court on the basis, = an 
unregistered wilt. . Z 


10. I would, ac rdingly, set aside 


the order of the egg allow this. 


appeal and revoke the letters of adminis- 
tration granted by thet Court, of the will 
dated 15-9-1964 executed by Sukhdeo 
Mahton. In the: 
I shall make no order as to costs, 


oe » +" Appeal allowed, 





Raghunandan Prasad v. Deonarain Singh 
bave well defined meanings in law as- 


cés, ‘however, 
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S. K. JHA, J. 

Raghunandan Prasad, Appellant v. 
Deonarain Singh ` and others, Respon- 
dents. i 

A. F. A. D.. No. 312 of 1973, D/- 5-5- 
1975.* , 

(A) Bihar Buildings (Lease, Rent and 
Eviction) Control. Act (3 of 1947), Sec- 
tions 11 (1) (a) and 8 (2) — “Defaulter” 
Suit for eviction on ground of default ti 
payment of rent — Tenant pleading that 
he had paid rent at a rate in excess of fair 
rent fixed and was entitled to have the 
rent’ due set off rendering him not a de- 
faulter — Option under Section 8 (2) not 
exercised by tenant — Tenant held de- 
faulter within Section 11 (1) (d). 


Tf after determination of fair rent 
the option of adjustment under Section 8 
(2) hag riot been exercised by the tenant, 
it will be futile for him to urge that 
merely because some excess, to which he 
is entitled either for a refund or adjust- 
ment, is lying in the hands of the land- 
lord, he will be immune from payment of 
the rent and future rent. If he hazards 
to. traverse such a path, he will have to 
thank himself for being still a defaulter 
in the eye of law. The mere fact that the 
landlord had with him an advance rent 


. does not mean that the tenant has ‘not 


committed default within the meaning of 
the Act, AIR 1951 Mad 343 and AIR 1952 
Mad 827, Rel. on. o (Para 4y 


(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S.. 11 (1) 
(c) — Suit for ‘eviction of tenant on 
ground of bona fide personal requirement 
— Death of tenant — Defence of want of 
bona fide requirement. by landlord is not 
open to legal representatives of deceased 
statutory, tenant, 


The right- to enaa in possession 
after the determination of the contractual 
tenancy is personal. It is not capable of 
being transferred or assigned and devolves 
en his death only in the manner provided 
by the statute. .On the death of a statu- 
tory tenant pending eviction suit his heirs 
and legal representatives brought on re- 
cord cannot claim the stetus of tenant as 
no rent is payable by them. The only 
contention that they can put forward are 
those appropriate to their representative 
character and. not one which was per- 
sonal to the deceased. - The defence of 


*(From decision of S. N. Shukla, 9th Addl. 
Sub. J., Patna, D/- 14-5-1973). 
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- Act). 


_ cipal Corporation; Mithileshwar 
_aforesaid was a monthly tenant and used 
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want of bona fide requirement by the 
landlord 
tenant and on his death the same is not 


` open to his legal representatives. AIR 
: (Para 5). 


1972 SC 2526, Foll. 
Cases Referred: Chronological Paras 
AIR 1972 SC 2526 = (1973) 1 SCR 850 5. 
ATR 1952 Mad 827 = (1952) 1 Mad LJ 289 


4 
AIR 1951 Mad 343 = 63 Mad LW 1176 4 

Kailash Roy and Ram Suresh Roy, 
for Appellant. 

JUDGMENT :— This is a plaintiff 
Jandlord’s appeal: against a judgment. of 
affirmance. The suit was one for eviction 
under Section 11 of the Bihar Buildings 


` (Lease, Rent and Eviction) Control Act, 


1947 (hereinafter to be réferred to as the 
Both the trial Court and the lower 
appellate Court havifg dismissed the ap- 
pellant’s suit, the present appeal has been 
filed, 


2. . This appeal must succeed on 
two pure questions of law.. The original 
defendant Shri Mithileshwar Singh was 


admittedly the tenant of the premisés in 


question under the appellant. He died 
during the pendency of the suit and was 
‘substituted by his heirs who are the pre- 
sent respondents. The grounds on which his 
eviction had been sought were two-fold — 
default in the payment of rent and bone 


fide personal necessity of -the appellant - 


for use of the premises in question.’ 

subject-matter of-tenancy is a house bear- 
ing holding No. 22 within the Patne Muni- 
Singh 


to. pay rent at the rate of -Rs. 20/- per 

month. The appellant alleged acfoult in in 
payment of tent from’ September, 1965 to 
January, 1966 and it was further asserted 
that the landlord required the house in 
good faith for ‘personal necessity. - The 
tenancy of Mithileshwar Singh was duly 
terminated by sending a registered notice 
to quit which was served on him on 
13-12-1965. “A further prayer was made in 
the suit for recovery of a sum of Rs. 100/- 
ag arrears of rent. The defence, inter 
ala, was that although the tenant was 
paying admittedly rent at the rate of 
Rs, 20/- per month,’ as a matter of fact, 
rent legally payable was only at the 
rate of Rs. 14/7/3 per month with effect 
from 1-7-1951 which was the amount fix- 
ed as fair rent for the house by the House 
Controller. Therefore, all payments made 
in excess of the fair rent fixed with effect 
from 1-7-1951 upto the month of August, 
1965 were adjustable from the rents to be 
paid in future. Hence, in spite of the fact 
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- determined | oF re-determined shall, take 
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that no payment of rent was made from 
September, 1965 to January, 1966, the 
tenant was not a defaulter. It was next 
contended that the notice to quit under 
Section 106 of the Transfer of Property 
Act was not validly served and lastly that 


the plaintiff landlord did not require the 


house for personal necessity. 


3. The concurrent findings. of fact - 


of both the Courts below are these. Fair 
rent was fixed at the rate of Rs. 14/7/3 
per month with effect from 1-7-1951 by 
the Controller. 
paid in -excess was liable to be adjusted 
in favour of the tenant. The lower ap- 
pellate Court treating the claim for ad- 
fustment as a plea of set off allowed the 


respondents to pay a court-fee on ‘such . 


excess amount, to the refund of which 
they were found entitled, thereby dè- 
claring the respondents as non-defaulters, 
It was further held that notice to quit 
determining the tenancy was duly and 


validly served onthe original defendant, , 


Lastly it was found that the house in 
which the plaintiff was residing along with 
his family members had six rooms where- 
as the number of members was eight or 
nine and that, therefore, it could not be 


said that the house was bona fide requir- 
ed for personal necessity. f | 


4. The finding with EN to the 


determination of tenancy on valid service 


of notice to quit being in favour of the 
appellant, the only other two points, on 
which his suit has failed, are, firstly, that 
since the tenant had paid rent at a rate 
in excess of the fair rent fixed, the tenant 


was. entitled to have the rent due from f 


September, 1965 to January; 1966 set off 


rendering him not a defaulter within the i 


meaning of Section 11 of the Act and, se- 


condly, that bona -fide personal require- 
ment had not been proved. I think both ; 
_the points have béen decided against the. 


appellant on a wrong view of law. Sep- 
tion 8-(3) of ‘the Act ‘Teads thus :— 


"In -every case in ‘which the: Control- 


ler determines or re-determines the faif` ` 


rent of a building, he shall appoint a date 
with effect from which the fair rent so 


effect......... i ca 
Section 8 (2). ‘says— f 





‘When the fair rent of a building has 


been determined or: redetermined,. 

sum in excess or short of such fair api 
paid, whether before or after the date ap- 
pointed by the Controler under- sub-sec- 
tion (3), in respect of occupation for any 
enon after such date, shall in case of ex- 


Therefore, any amount, 


eet 


~~ 
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cess, be refunded. to the person by whom 
it was paid or at the option of such per- 
son, be otherwise adjusted and, in ‘case of 
shortage, be realised by the landlord | as 
arrears of rent from the tenant......... 

It will be seen from a plain reading of the 
two provisions aforesaid that two modes 
have been prescribed for reimbursing the 
tenant, who has’ paid any money in ex- 
cess of the fair rent fixed by the Control- 
ler, One is aright to have the excess so 
paid refunded to him. This may be so 
done by a suit or any other remedy avail- 
able at law. The other mode is that if 
the tenant so opts he may show his will- 
ingness by notice to the landlord to have 
such excess adjusted from out of the 
future rent payable by him. If the option 
of adjustment has not been exercised’ by 
the tenant, it will be futile for him to 
urge that merely because some excess, to 
which he is entitled either for a refund 
or adjustment, 
the landlord, he will be immune from 
payment of the rent and future rent. If 
he hazards to traverse such a path, he 
will have to thank himself for being still 
a defaulter in the eye of law. Dealing 
with provisions, more or less, 
Section 8 (2) of the Act, a Bench of the 
Madres High Court has held in the case 
of In re Navaneethammal, (AIR 1951 Mad 
343) that to invoke such statutory provi- 
sions ‘the tenant should exercise the 
option and call.upon the landlord in time 
to make the adjustment. The mere fact 
that the landlord had with him an ad- 
vance rent does not mean that the tenant 
has not committed default within the 
meaning of the Act. This view I respect- 
fully endorse. To.the same effect is a 
subsequent single Judge decision of the 
Madras High Court in N. Panduranga Rao 
v. D. Gopala Rao, (AIR 1952 Mad 827) 
where Subba Rao, J., as he then was, held 
as follows: : 


"if the tenant has not paid op tenders - 


ed the rent. due by him within the time 
prescribed therein, he is liable to be- evict- 
ed. The section does not compel a land- 
lord to adjust the excess amounts in his 
bands towards any arrears of rent, if the 


said amounts were not paid by the tenant. 


‘towards the rent of any particular month. 
It is true that on the date when a tenant 
@uthorises the landlord to adjust. the 
amounts with him towards the rent of any 
particular month, or months the amount 
will be deemed to have been paid on that 
date towards rent.. But till that adjust- 
ment is made and the amount is so appro~ 
priated, any amounts in excess of the rent 
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ments made in suspense. The fact that 
such excess came into the hands of the 
landlord by reason of the Rent Control- 
ler’s order. fixing the fair rent. does not ` 
really affect the question.” 


_I must, therefore, hold that on the ad- 


mitted facts and the finding of the Courts 
below the original tenant defendant must 


‘be held to be a defaulter within the 


meaning of Section 11 (1) (d) of the Act. 


5. So far as the other. point’ on 
which the appellant has been made to lose 
is concerned, it remains merely of an 
academic importance, in view of what I 
have held on the first point. Even so, the 
question involved being an interesting one 
from the legal point of view, I think it 


‘worthwhile to deal with this aspect of the 


matter also. As I have already stated, 


` the tenant Mithileshwar Singh, who was 
_the original defendant, died during the 


pendency of the suit. The question that 
arises then is as to what is the status.in 
law of the present respondents, in this 
action. The law in this behalf has been 


‘laid down by the. Supreme Court in the 


case of J, C. Chatterjee v. Shri Sri Kishan 
Tandon, (AIR 1972 SC 2526). It thas been 
held that a person- remaining in occupa- 
tion of the premises let out to him after 
the determination of, or expiry of the - 
period. of tenancy is commonly, though in 
Jaw not accurately, called a ‘statutory 
tenant’. Such a person is not a tenant at 
all. He thas no estate or interest in the 
premises occupied by him. He has mere- 
ly the protection of the Statute in that he 


‘cannot. be turned out so long as he pays 


the standard rent and permitted increases. 
if any, and performs the other conditions 
of the tenancy. The right to remain in 
Possession after the determination of the 
contractual tenancy is personal. It is not 
capable of being transferred or assigned 


“and devolves on his death only in the 


manner provided by the Statute. On the 
death of a statutory tenant pending evic- 
tion suit his theirs and legal representa- 
tives brought on record cannot claim the 
status of tenant asno rent is payable by 
them. The only contentions that they can 
put forward are those appropriate to their| - 
representative character and not onel- 


“which was personal to the deceased. The 


defence of want of bona fide requirement) . 
by the landlord is personal to the statu-|- 
tory tenant and on his death the same is 
not open to his legal representatives. In 
this view of the matter, it was not open 
to the present respondents, who were not 


. tenants at all, to put up a plea that the 
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landlord appellant did not require the 
house in good faith for personal necessity. 
Such a defence not being available to 
them, the Courts below have clearly com- 
mitted an error of law in going into that 
question. 

6. For the reasons stated above, I 
am constrained to hold that this appeal is 
bound to succeed. I accordingly allow 
this appeal and decree the appellant’s suit 
with costs in respect of the two Courts 
below, as no one appeared on behalf of 
the respondents at the time of hearing of 


this appeal. 
Appeal allowed. 
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; H, L. AGRAWAL, J. 

(On difference between Nagendra Prasad 
Singh and Sarwar Ali, JJ.) 

Rana Muneshwar Kumar Singh, Peti- 
tioner v. The State of Bihar and others, 
Respondents. 

Civil Writ Jurisdiction Case No. 679 
of 1975, D/- 8-12-1975. 

(A) Patna High Court Rules, Chap. 
XXI-C, R, 10 — Difference of opinion be- 
tween Judges composing the Bench hear- 
„ing application under Arts. 226 and 227 of 
the Constitution — Points on which dif- 
ference of opinion arises has to be formu- 
lated and case has to. be heard by third 
Judge — Points to be decided according 
to opinion of majority. in pursuance of 
Cl. 28, Letters Patent, (Para 26) 

(B) Constitution of India, Arts, 25, 
226 and 227 — Bihar Government Notifi- 
cation D/- 8-6-1974 issued under R. 5 (2), 
Bihar Minor Mineral Concessions Rules 
1972, imposing certain restrictions on 
grant of quarrying permit to lessees — 
Grant of mining leases by State in pursu- 
ance of this notification although by ear- 
lier notification of 12-12-70 State Govern- 
‘ment had declared Ramshilla' Hill as 
sacred for public purposes — Quashing of 
notification D/- 8-6-1974 on ground of 
violation of rights under Art. 25 of Hindu 
Public. 


Held (Per H, L. Agrawal, J.) Ca 
ing with Nagendra Prasad Singh, J. on 
difference between Nagendra Prasad 
Singh and Sarwar Ali, JJ.):— that the pe- 
titioner was entitled to the reliefs claim- 
ed and the notification dated the 8th June, 
1974, contained in Annexure 2 and the 
communication of the same date contain- 
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ed in Annexure.1 are vitiated in law and 
must be quashed and cancelled and the 
respondents -be restrained from quarry- 
ing or conducting any mining operation 
themselves or through their agents on' any 
part of the Ramshilla Hill. (Para 26) 


The petitioner intended to make out 
a case that the worship and the perform- 
ance of the religious ceremonies on the 
hill are being held by the Hindu public 
on account of ‘the religious belief that it 
was the abode of “Yama” who could be 
appeased by the performance of certain 
religious practices, such as offering of 
Pindas and performance of other cere- 
monies relating to the performance of the 
Shradh of the ancestors for the salvation 
of their souls and that such ceremonies 
were performed and could be performed 
at any part of the hill, and not at any 
particular or fixed places, On reading the 


application as a whole, it cannot be said 


that the basis of the petitioner’s claim is 
any customary or civil rights, Once it is 
held and found that the aforesaid cere- 
monies are religious in nature, they are 
not required to be proved by evidence 
aliunde as they are being performed from 
time immemorial. AIR 1963 SC 1638 and 
AIR 1972 SC 1586, Ref. to. 

(Paras 16, 20, 21) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1586 = (1972) 3 SCR 815; 17 
AIR 1963 SC 1638 = (1964) 1 SCR 561. 17 


_ Kailash Roy, Awadh Kishore Prasad, 
Kamla Roy, N. K. Ambastha and Ram 
Suhawan Singh, for Petitioner; J, C. 
Sinha, Lakshmen Sharan Sinha, Shree- 
nath Singh and Shiva Kumar Singh, for 
Respondents. 


H. L. AGRAWAL, J. :— This writ ap- 
plication has been filed by the petitioner 


under Articles 226 and 227 of the Consti- ` 


tution of India, claiming himself to be the 
convenor of the “Protection Board for An- 
cient and Sacred Hills, Ramshilla, Pret- 
shila, Brahmayoni and Barabar of Gaya 
(Bihar), for quashing a notification of 
the State of Bihar, dated the 8th June, 
1974 (Annexure 2) -and the consequent 
communication of the same date by: the 
Mines Commissioner, Bihar, to the .Col- 
lector, Gaya Respondent (No. 2) 


A.LE.. 


(Anne . 


xure 1). Annexure 2 related to a hill on ' 


the southern fringe of the town of Gaya, 
known as Ramshilla hill, and has been 
issued under Rule. 5 (2) of the Bihar Minor 
Mineral Concession Rules, 1972 (briefly 
‘the Rules’) imposing certain restrictions 
on the grant of quarrying permit to' the 
lessees who were allowed to intervene 
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and have been added as Respondents Nos. 
5 to 12 to this application by an order of 
the Bench dated the 28th April, 1975, de- 
claring the entire eastern, northern and: 
the western areas and 800 feet from the 
temple at the top of the said hill, towards 
the south, as reserved area for public pur- 
poses, in modification of an earlier ai 
cation dated the 12th December, 1970; 
exercise of the aforesaid provision of the 
Rules (of 1963) then in force (Annexure 5). 
By the earlier notification dated the 12th 
December, 1970, the State Government 
had reserved the entire Ramshilla hill 
along with the two other hills surround- 
ing the town of Gaya, namely, Pretshilla 
and Brahmayoni hills for public purposes 
and had declared that no mining lease 
would be granted in these hills at all and 
the “existing leases will not be renewed 
after the expiry of their present terms”: 
2. By virtue of the impugned no~ 
tification (Annexure 2) relaxing the res- 
triction in the grant of quarrying permit 
on the southern side of the Ramshilla hill 
beyond a distance of 800 feet from the 
temple, the State Government has grant- 
ed leases in favour of the intervening 
respondents for quarrying purposes which 
has led the petitioner to move this Court.. 
At the time of. admission, the respon- 
dents, who were then impleaded, were 
restrained from carrying on quarrying or 
blasting operations on all the three hills, 
directly or through any agency. As this 
order affected the right of the intervenor 
lessees, they moved an application for 
their addition, and as already stated 
above, they were allowed to be added as. 
respondents and file rejoinder, if any. . 
3. The application was originally 
heard by a Division Bench of this Court 
composed of Mr. Justice Sarwar Ali and 
Mr. Justice Nagendra Prasad Singh, who 
by their judgment dated the 1st of Octo- 


ber, 1975, differed in same of their con- | 


clusions. In the result, whereas Nagendra 
Prasad Singh, J. allowed the writ applica- 
tion and quashed the notification (Anne- 
xure 2) and the communication (Anne- 
xure 1) and restrained the respondents 
lessees from quarrying on the basis of the 
leases granted in their favour on the 
strength of the notification, Sarwar Ali, 
J, has held that the petitioner could not 
get any relief in this application inasmuch 
as the materials on the record were com- 
pletely inadequate to establish that the 
right aforesaid is substantially interfered 
with by the grant of leases by the State 
Government. In consequence of this dif- 
ference, this case has been laid before me, 
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A, In view of the elaborate state- 
ment of facts given in the judgment of 
my learned brothers, I would state only 
the necessary facts and. the salient fea- 
tures of the case without going into other 
details, . 


The petitioner bak his claim under 
the provisions of Articles 25 and 26 of the 
‘Constitution as, according to him, quarry- 
ing operations on any part of Ramshilla 
hill ‘amounted to an infringement of the 
protection guaranteed to the Hindu pub- 
lic of freedom of conscience and the right 
freely to profess, practise and propagate 
their religion. According to the case of 
the petitioner as made out by the . long 
statements in the writ application, the 
whole of the: Ramshilla hill has a special 
religious sanctity from time. immemorial 
to the Hindu public who came from all 
over the country as well as from abroad 
every year in very large numbers for per- 
forming, inter alia, Shradh ceremonies 
and offering ‘Pindas, a religious practice, 
being an essential part of their faith for 
the salvation of the souls of their ances- 
tors, According to his further case, religi- 
ous festivals and fairs are held on the 
aforesaid hill, specially during Pitri- 
pakshha, Nav-Ratri, Shrawan and Shiva 
Ratri, when people assemble for perform- 
ing Puja etc. according to their religious 
Tituals and: rites, 

5. It is not disputed that at the 
top of the Ramshilla hill, there is an an- 
cient temple of Lord Shiva, commonly 
known as Pataleshwar Mahadeva, There 
are other idols of Shiva and Parvati.-situ- 


ated thereon. There are also temples of . . 


Ram, Lakshman, Sita and Vishnu on the 
hill and a staircase from the foot of the 
hill goes up to the temples, 


6. In the different counter-affida- 
vits filed in this case on behalf of different 
sets of the respondents, the above essen- 
tial facts practically have not been con- 
troverted, namely, that there are temples 
on the -hill and the Hindus worship the 
idols in those temples and perform vari- 
ous Pujas; according to their religious 
rites and rituals, including offering of the 
Pindas during the Pitripakshha for the 


‘salvation of the souls of their ancestors. 


On the basis of various scriptures, Gazet- 
teers and other citations, which I shall 
briefly refer to a little later, it bas ‘been 
attempted to be established ‘by the peti- 
tioner that the mention of the name of 
this hill along with two other hills, name- 
ly, Pretshila and Brahmayoni find place 
in the Smirtis and Purans, According to 
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the mythological books, Ramshilla hill is 
the abode of Yama along with his two 
hell-hounds who have got to be worship- 
ped on this hill so that they may not bark 
and bay at the unhappy spirits in the way 
to salvation, by offering Pindas by their 
decendants, Therefore, it has been claim- 
ed that the Hindus in general have a 
right to maintenance of the entire Ram- 
shilla hill for the observance and perfor- 
mance of the rituals and religious prac- 
tices and faiths. 


7. The main controversy that, has 
been raised and which is the. subject-mat- 
ter of difference in the views of the two 
‘learned Judges is the extent and the area 
of the hill in question over which the 
ceremonies are performed. The scope for 
this controversy seems to have arisen on 
account of the statement made in para- 
graph 4 of the writ application itself, The 
relevant statement reads as follows: 


“That the Hindu pilgrims from time 
immemorial have ‘been visiting the said 
Ramshillea, Pretshilla and Brahmayoni 
hills and performing the religious rites, 
offering Shradh and Pinda at several 
Vedis spread over the said hills. 


The expression ‘several Vedis’ made in 
this paragraph seems to me the basis of 
the real controversy between the parties 
as well as the appreciation of the case by 
the two learned Judges composing the 
Bench. This statement perhaps created an 
impression in the minds of the respon- 
dents as well as the learned Judges, as 
it was apparently likely to create, 
that there were fixed Vedis on different 
` parts of the hill, where alone the religious 
rites and ceremonies, including the per- 
formance of the Shradh ceremonies and 
offering. of Pindas could be or were per- 
formed; whereas according to the argu- 
ment that was advanced by Mr. Kailash 
Roy appearing in support of this applica- 
tion before me, the Shradh ceremonies 
and Pindas were always offered by the 
Hindus who assembled in laksh, at any 
place of the hill, In other words, there 
was no fixed Vedis or places where alone 
the Shradh ceremonies and the Pindas. 
which are the most essential religious 
practices according to the Hindu faith and 
belief, could be offered, but they could be 
offered, ahd in point of fact are being so 
offered, at any place of the hill for the sal- 
vation of the souls of their ancestors ac- 
cording to the command in the scriptures, 
the source of the Hindu religion, and 
therefore, the respondents could not ‘be 
permitted to do or carry on quarry opera- 
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tions on the hill which would seriously 
impair the freedom of conscience and the 
right of freedom of religion guaranteed 
under the Constitution under the afore- 
said Articles, ' 


8. Nagendra Prasad Singh, J. had ' 
formulated a question “as to whether the 
offering of Pindas over Ramshilla hill is 
one of the religious practices of ‘the 
Hindus and an integral part of the Hindu 
religion”, and in course of the considera- 
tion of this question, the learned Judge 
proceeded to refer to the various scriptu- 
res and authorities. He referred to some 
Slokas in Vayu Purana where Maharshi 
Narad spoke about the history and glory 
of a Shila which said that from the very 
touch of this stone people start going ; to 
heaven, In order to trace back the origin 
of this hill, he referred to the various 
Slokas to show that if Pind is performed 
on the same, the human being becomes 
free from Pretyoni, In the scriptures, 
however, there is no reference to ‘Ram- 
shilla’ as such, but the book described that. 
as Pret Parvat. The learned Judge has met 
the argument of the respondents that by 
reference to the scriptures, it could not 
be definitely said that the aforesaid Pret 
Parvat is same as the present Ramshilla © 
and Pretshilla hills, by referring to a 
book known as ‘Sacred Complex in Hindu 
Religion’; written by Dr. L. P. Vidyarthi. 
Head of the Department of Anthropology, 
according to which the said Pret Parvat 
later on became known as Ramshilla. ;On 
reference to the various Gazetteers, name- 
ly, the Bengal District Gazetteers, Gaya; 
published in 1919, and the Bihar District 
Gazetteers, Gaya, 1957; he recorded a 
finding in ‘paragraph 25 of his judgment 
that “it has to be held that offering : of 
Pindas-on Ramshilla hill constitutes an 
essential part of the Hindu religion and, 
as such, it can be said to be one of the re- 
ligious practices of the Hindu commu- 
nity.” ; f : | 

9. I have already observed that it 
was never challenged by the respondents 
that the offering of Pindas and perform- 
ance of various religious ceremonies, such 
as Shradh etc., did not constitute an essen- 
tial part of the Hindu religion or the reli- 
gious practices of the Hindu community. 
Sarwar Ali, J. in.paragraph 2 of his judg- 
ment made this observation on this point: 

“The right of worship at.the temple 
and religious observances .at the Vedis, is 
not in dispute.” | 

10. Be that as it may, it has to be 
seen as to whether on the assumption, of 
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this fact, the petitioner has made. out a 
case for the grant of any relief that the 
whole of Ramshilla hill should have been 
declared as reserved area and any modi- 
fication and change in the stand or ‘atti- 
tudé of the State Government in that re- 
gard would amount to an infringement of 
the constitutional guarantee. 


11. In support of his case, apart 
` from the statements in the petition, the 
petitioner also annexed to the writ appli- 
cation various earlier orders and docu- 
ments to show the previoug stand and con- 
duct of the Government itself. Earlier in 
the year 1968, when the State Government 
had granted leases to some persons for 
stone quarrying in the Ramshille and the 
other fwo hills for a period of five years, 
there was a great commotion in the pub- 
lic, and in January, 1970, the State Gov- 
ernment took a decision in . pursuance 
thereof which has been quoted in extenso 
in paragraph.12 of the writ application. 
Where on referende to the sacred and re- 
ligious nature as well as the 
importance of the three hills in. question, 
it “reserved the Ramshilla Hills, Pret- 
shilla Hills and Brahmayoni Hills in the 
town of Gaya for public purposes”, and 
later on the-notification dated 12- 12-1970 
(Annexure 5) was issued, which has al- 
ready been referred to earlier, and which 
fact has not been controverted in “the 
counter-affidavit of the State. The matter 


was also agitated in the Parliament, and. 


in answer to unstarréd question No. 872, 


the Minister of Tourism and Civil Avia-- 


tion, Government ‘of India, said : 


“Sir, The Ramshilla Hill is a place of © 
religious importance and is visited by pil- 


grims performing Shradha. ceremonies at 
Gaya ee According to information re- 


The terms of these leases are to expire 


shortly and the State Government have 
decided, not to extend them or grant any 
one in respect of the Ramshilla Hill. This 


decision has been teken with a view “to 


protect the hill” 


Reliance has been placed on the letter 
written by Shri Niti Raj Singh, then a 
Minister in the Ministry of Law and Jus- 
tice, who had visited the Ramshilla hill 
on the 17th of September, 1971. Com- 
plaints were made to him by the public 
with respect to the illegal quarrying ope- 
rations, He, accordingly, wrote a letter to 
the Chief Minister of the State of Bihar 
onexurs 4) urging upon him > 

Tress T think this should be enough to 
stop any further digging of the hillock 
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There are various other hillocks around 


Gaya from where stone could’ be brought 


I, therefore, trust ‘hint you would con- 
sider what I have stated above and pass 
such orders as you may think just after 
taking into consideration the religious im- 
portance of the place and sentiments of 
Hindu public at large......... 


12. In answer to a Call-attention 
notice in the Bihar Vidhan Sabha on 20-6- 
1972, the State Government confirmed and 
reiterated its decision taken under the 
notification dated the 12th of December 
1970 (Annexure 5) and re-assured the 
House that no further mining leases would 
be granted after the expiry of the exist- 
ing leases (Annexure 8), Soon thereafter 
letters were written by the State Govern- 
ment, in the Department of Mines, to the 
petitioner informing the decision of the 
State Government that on the expiry of 
the existing leases in the year 1972, no 
fresh leases would be granted with res- 
pect to any quarrying operation of Ram- 
shille hill. Copies of the letters have been 
annexed as Annexurés 9 to 12 to the writ 
CDESC, : 


13. `. `- Reference’ now may be made 
to the fling ‘of Title Suit No. 198 of 1972 
by one Ajodhya Pd. and others against 
the various lessees ‘under the provisions 
of Order 1, Rule 8 of the Code of Civil 
Procedure. in the’ Court of the Subordi- 
nate Judge, Second Court, Geya, for a de- 
claration that “the, defendants: had no 
right to make quarry or break any por- 
tion of the Ramshilla hill”. A prayer for 
@ permanent injunction was also made in 
the said suit. The trial court, on an appli- 
cation for interim injunction, granted 


. only a limited injunction, which was con- 


firmed, on appeal, by the District Judge, 
Gaya, and ultimately the matter, when 
came to. this Court in Civil Revision No. 
1142 of 1972, Sarwar Ali, J., who. heard 
the revisional application, gave opportu- 
nity to the plaintiff to file a fresh applica- 


. tion directing the trial Court to pass a 


fresh order in that regard, When an ap- 
plication for injunction was filed, the trial 
court again granted a limited injunction, 


allowing quarrying operations beyond or 


outside the limit of 300 metres from the 
temple and the staircase leading to the 
said temple on the Ramshilla hill. The 


-said order was confirmed on appeal, and 


Civil Revision No. 1017 of 1974 was dis- 
missed: by. this Court with a direction to 


-dispose of-the title suit itself as early as 
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possible, The said title suit, however, has 
since been withdrawn. 


14, On behalf of the different sets 
of the respondents, it was contended that 
the ex-intermediary, namely, the Tekari 
Raj, before the vesting of the Ramshilla 
hill in the State of Bihar under the provi- 
sions of the Bihar Land Reforms Act had 
been granting mining leases and the 
quarrying operations were going on there 
for a long time past and that the State of 
Bihar as well after the vesting had been 
granting leases, It has further been assert- 
ed in the counter-affidavits that the whole 
of Ramshilla hill is not sacred so much so 
that there are Muslim graves at various 
places on the hill as also there are habi- 
tations on parts of it. Mr. Lakshman 
Sharan Sinha appearing for the State of 
Bihar raised an argument that the obser- 
vance of the various religious ceremonies 
and practices were simple encumbrances 
which would amount to have been com- 
pletely abrogated by virtue of the fact 
that the estate of Tekari Raj vested in 
the State of Bihar, free from all encum- 
brances. i f 


15. Mr. Shreenath Singh appear- 
ing for respondents Nos. 5 ‘and 7, the les- 
sees, however, contended that the allega- 
tions made in the writ application were 
based on the claim on the customary 
rights alone, which were in the nature of 
a civil right, and had to be established by 
proper evidence and was not an enforce- 
able right per se as such, which could 
amount to any infraction of the protection 
envisaged under Articles 25 and 26 of the 
Constitution, as, according to him, the 
customary right may be acquired as well 
as lost by lapse of time and, therefore, the 
petitioner had to establish by proper mea- 
terials that the rights claimed by him 
were still subsisting, apart from their ex- 
tent and the manner of their exercise, 


16. 
contention urged on behalf of the respon- 
dents. I have sufficiently indicated that 
the performance of Shradh, offering of 
Pindas and observance of other religious 
ceremonies and rites are integral part of 
the Hindu religion and religious practices 
which, as a fact, were not controverted by 
any perty, nor the judgments of either of 
my learned colleagues indicate that. Sim- 
ply, therefore, that either the ¢x-inter- 
mediary or his successor, the State of 
Bihar, had granted leases for quarrying 
purposes and that no sufficient or proper 
objection was raised on the earlier occa- 
sions, it cannot be said that on that acm 


R. M. K. Singh v. State (Agrawal J.) 


I do not feel impressed by the 


A.LR. 


count the rights of the Hindu public were 
themselves lost. In any view of the mat- 
ter, in view of a clear finding recorded by 
Nagendra Prasad Singh, J. on reference 
to the various religious scriptures and 
texts, with which I respectfully agree, it 
cannot be accepted that the religious. 
ceremonies and practices performed by 
the Hindus, referred to above, were cus- 
tomary in nature. J, however, do not place 
much importance to the other observan- 
ces, such as holding of religious festivals 
and fairs and the performance of Pari- 
karma, etc. of the hill, which, apart from 
being controverted by the respondents as 
a fact, were also said to be forming not as 
an integral part of the religion, For the 
decision of this case, consideration of this 
controversial performances is not very 
much relevant, : t 


17. It has been well established by 
authoritative pronouncements of the Sup- 
reme Court that the petitioner is not re- 
quired to be put to the proof of the reli- 
gious doctrines or beliefs of the Hindu 
public, In the case of Govindlalji v. State 
of Rajasthan (AIR 1963 SC 1638), it was 
held that the freedom of religion under 
Article 25 of the Constitution includes not 
only freedom to believe in or profess any 
religion, ‘but also freedom in regard to the 
religious practices, i e., acts done in pur- 
suance of religion, and a Court of Law has 
nothing to do with the soundness or un- 
soundness of a particular religious doc- 
trine. Men may believe what they cannot 
prove. Religious experiences which are 
as real as life to some, may be incompre~- 
hensible to others, yet the fact that they 
may be. beyond the ken of mortals does 
not mean that they can be made suspect 
before law. It is, no doubt, true that 
courts are empowered to decide as to 
what constitutes an essential part ‘of a re- 
ligion- with reference to the doctrine of a 
particular religion, including practices 
which are regarded by the community in > 
question as a part of its religion and what 
were mere religious practices, nonethe~- 
less; as already indicated above, there has 
been no controversy between the parties 
that the practice of performing of Shradh 
and offering of Pindas by the members of 
the Hindu community did not constitute 
an essential and integral part. of their 
religion, : i 


In the case of Ramanuja Jeeyar 
Swami v. State of Tamil Nadu (AIR 1972 
SC 1586), it was observed by the Supreme 
Court that the protection under Articles 
25 and 26 of the Constitution is not limit- 
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ed to matters of doctrine or belief; They 
extend also to acts done in pursuance of 
religion and, therefore, contain a guaran- 
tee for rituals and observances, ceremo- 
nies and modes of worship which are me 
tegral parts of religion. 

18. To adopt the line of least re- 
sistance, I heave already left out of my 


consideration ‘the case of the petitioner of. 


performing Parikarma around the hill 
and holding of religious fairs, etc., which 
might or might not be essential parts of 
the religious practice, and I am proceed- 
ing to arrive at my conclusion only with 
reference to the basic rituals, practices 
and performance of the Shradh cere- 
monies and offering of Pindas, admittedly 
being the acts and rituals performed by 
the Hindu public as integral parts of their 
religion for salvation of the souls of their 
ancestors, 


19. Now it has to be seen as to 
whether the -petitioner is entitled to suc- 
ceed in this writ. application on the basis 
of these factors alone. In other words, 
whether the notification (Annexure 2) and 
the communication (Amnexure 1) can be 
.outright quashed and cancelled and the 
lessees be restrained from operating un~ 
der the leases granted to them. In order 
to examine this basic question, I would 
again refer to some of the statements 
made in the writ applications, In para- 
graph 4, it has been stated as follows: 

“That the Hindu pilgrims from time 
immemorial have been visiting the said 
Ramshilla, Pretshilla and Brehmayoni 
Hills and performing the religious rites, 
offering Shradh and Pinda at several 
Vedis spread over the said Hills, The 
entire hills aforesaid are sacred places 


bates in paragraph 8, it has been further 
stated ; 


“That according to ancient Hindu 


Mythology, the entire Ramshilla, Pret- 
shilla and Brahmayoni Hills are peculiar- 


ly devote to ‘Yama’ and evil spirits who - 


have to be propitiated for the salvation of 
the souls of the ancestors of the Hindus 
offering pinds, The Hindu Mythology fur- 
ther declares that Ramshilla Hill is also 
the abode of “TWO HELL HOUNDS” who 
must be worshipped on that Hill so that 
‘they may not bark and bay at the un- 
happy spirits’ in the -way to salvation 
after Gaya Shradh by their. mundane oc 
cendants.” 


In paragraph 9, it has been further as 
serted: 
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Misses the entire Ramshilla, Pretshilla 
da Brahmayoni- Hills are places of pil- 
grimage and worship for the Hindus and 
the entire hills have got a particular reli- 
gious sanctity attached to it since indefi- 


nite period......... 


20. On' examining the statements 
and construing the writ application as a 
whole, it appears to me that the petition- 
er intended to make out a case that the 
worship and the performance of the reli- 
gious ceremonies on the hill are being 
held by the Hindu public on account of 
the religious belief that it was the abode 
of “Yama” who could be appeased by the 
performance of certain religious practices, 
such as offering of Pindas and perform- 
ance of other ceremonies relating to the 
performance of the Shradh of the ances- 
tors for the salvation of their souls ` and 
that such ceremonies were performed and 
could be performed at any part of the 
hill, and not at any particular or fixed 
places. It is, no doubt, true that the peti- 
tioner has. also stated that there were 
several Vedis spread over the said hill, 
an ambiguous statement perhaps result- 
ing in the difference of opinion and put- 
ting the petitioner by the learned Judges 
to prove this fact by proper material. 
Nagendra Prased Singh, J. on reference 
to the various documents and the scrip- 
tures has proceeded to accept this. aspect 
of the case and clearly observed that the 
State Government could not have issued 
the two Annexures without properly exa- 
mining the religious nature of the — hill 
and the religious practices being perform- 
ed thereon, although he declined to decide 
the issue finally himself as to whether 
the whole of the Ramshilla hill was con- 
nected with those practices and left it to 
be ee by the State Government 
itse 


' 21. In my considered opinion, 
however, the position seems to be admit- 
ted by the State of Bihar by its various 
conducts and declarations made from time 
to time by issuance of ‘various notifica- 
tions -and making of communications and 
declarations, already referred .to earlier; 
categorically admitting the claim of the 
Hindu public that the. whole of the hill 
was sacred in nature and a renowned reli- 
gious place, where lakhs of pilgrims in- 
spired by their religious feeling visited 
every year for performance of the various 
religious ceremonies and practices, The 
definite and settled view of the State Gov- 


ernment which was founded on conside- 


ration of the relevant materials, suddenly 


\ 
204 Pat. [Prs. 21-23] 


underwent a revision after the passing of 
the injunction order in the aforesaid title 
suit. It appears to me that taking shelter 
under and purporting to derive support 
from the said order in the injunction mat- 
ter, the State Government went back from 
its previous declarations, thinking that it 
could now take advantage out of the deci- 
sion where a Court of Law had decided as 
to what was the area which alone could 
be held to be the religious part for perfor- 
mances and observances of the various 
practices, rituals and ceremonies by the 
Hindu public. The order apparently being 
advantageous to the Government, it at 
once made it a basis for re-issuing of 
modifying its previous stand and declara- 
tion, The stand is fully manifested in the 
statement made in the communication 
(Annexure 1) itself which specifically 
refers to and relies upon the District 
Judge’s order dismissing the appeal, hold- 
ing that only that part of the Ramshilla 
hill on which there was the. temple and 
the staircase, was sacred from the religi- 
ous point of view. After stating this fact, 
it also very specifically mentioned that 
the various lessees had applied ` for- re- 
newal. of their leases by virtue of the 
above decision of the District Judge. It is, 
no doubt, true that it also states that the 
State Government had appointed a High- 
Power Committee to go into the question 
of the propriety of the renewal of the 
‘mining leases; nonetheless, the reserva- 
tion of an area of 800 feet only, even less 
than the area fixed by the learned Dis- 
trict Judge (300 metres), in the impugned 
notification (Annexure 2) as well as in the 
communication (Annexure 1) is made with 
particular reference to the protection of 
the temple and the staircase only having 
no regard or even mention of the essen- 
tial and basic case of the Hindu public 
that the whole hill as such is sacred, and 
according to the scriptures and texts, was 
the abode of Yama and the evil spirits 
who had to be propitiated for the salva- 
tion of the soul of the ancestors of the 
Hindus by offering Pindas on the hill. 
The decision of the Civil Court in 
the injunction matter was simply an 
interlocutory order and not the final deci- 
sion of the question raised for decision in 


the suit, The State Government, there- - 


fore, should not have taken the said order 
as the basis or foundation as a final adju- 
dication of a competent Court deciding the 
main issue in the suit binding.on the par- 
ties. If I may say so with respect; this 
aspect of the matter has been completely 
overlooked. In my view, this part of the 


R. M. K. Singh v. State (Agrawal J.) 


A.L R. 


petitioner’s case, which forms the founda- 
tion of this writ application, did not re- 
quire any proof by production of evi- 
dence and materials aliunde, as this ap- 
plication is not directed for any civil or 
customary right requiring -proof of the 
existence of the same, I, therefore, do not 
find any force in the contention of Mr: 
Shreenath Singh appearing for some of 
the lessees that the claim of the petitioner 
was essentially based on customary rights, 
It might be true that after referring to 
the observances of the aforesaid religious 
practices, the petitioner in the writ ap- 
plication has also said at one place that 
the Hindu public have acquired a custo- 
mary right for performance of those cus- 
tomary rights; but in my view, on reading 
the application as a whole, it cannot be 
said that the basis of the petitioner’s claim 
is any customary or civil rights. Once it 
is held and found that the aforesaid cere- 
monies are religious in nature, they are 
not required to be proved by evidence 
aliunde as they are being performed: from 
time immemorial. 

22. Some argument was also ad- 
vanced on behalf of the learned counsel 
appearing for different sets of the respon~ 
dents that the petitioner did not suffici« 
ently allege in the writ application, either 
originally or even after the amendment, 
that the State of Bihar had not consider 
ed the report of the High-Power Commit- 


. tee or the relevant facts and, , therefore, 


it could not be urged on behalf of the pe- ` 
tioner that Annexure 2 was based only on 
the order in the injunction matter and 
had not taken into account the other reli- 
gious practices and ceremonies being ob- 
served on the Ramshilla hill by the Hindu 
public. Pressing this contention it was 
further argued that it was not necessary 
in the notification to mention all the rele~ 
vant facts which led the State Govern« 
ment to issue the same in modification or 
at variance of its earlier decision. In other. 
words, if the order was a non-speaking - 
order, the same cannot be cancelled on 


* | 
this account alone. i 


23. The above noted contention of 


. the learned counsel for the respondents, 


on the facts of this case, is of no conse- 
quence, The notification (Annexure 2) 
specifically states the purpose for which 
the. reservation of a part of the Ramshilla 
hill was made and it simply mentions that 
the reservation was. being made: of the 
area in question for the protection of the 
temple on the Ramshilla hill In the cir 
cumstances, it is not open to the respon« 


1976 R. M. K. Singh v, State 


dents to contend that in spite of this spe- 
- cific and precise statement in the notifica- - 
tion, the Court should read into it the 

purported additional -purposes and factors 

as well for which the notification was in- 

tended or that it had taken into conside- 


ration those further and essential ele- - 


ments as well, Reference has been made 
in the counter-affidavit of the State of 
Bihar that the State had constituted a 
Committee of high Government officials 
to go into the’ question, Before me, Mr. 
Kailash Roy contended that the Court had’ 
called upon the State to produce the said 


report, but it was not done. Mr. Lakshman - 


Sharan Sinha appearing for the State, 
however, stated that the said report was 
produced before the Bench and the learn-. 
ed Judges after perusing the same and 
perhaps being satisfied hed returned it 
back to him. In this connection I may 
refer to the observation of Nagendra Pra- 
sad Singh, J. In paragraph 18, he says: 


“It may be mentioned that the report 
of the Committee referred to, above in the 
communication (Annexure 1) has not been 
produced before us. In my opinion, in all 
fairness, the respondent State should have 
produced that report, specially when it 
was going to modify its own earlier deci- 
sion as a result of reconsideration of the, 
matter,” 


24. It is not the case of the State 
that the earlier notification dated 12-12- 
1970 (Annexure 5) and the assurance 
given at the floor of the House and the 
letters were issued to the petitioner with- 
out consideration of the relevant materials 
and necessary factors or that there was 
any changé in the circumstances there-' 
after in between the issuance of Anne- 
xures 5 and 2 which justified or necessi- 
tated the State to revise or modify its ear- 
lier decision, In this view of the matter, 
I do not feel inclined to accept the .state- 
ment made in the counter-affidavit of the 
State of Bihar that in issuing the impugn- 
ed notification (Annexure 2), it had taken: 
into consideration the religious aspects of 
the hill and the rights of the Hindu pùb- 
lic which are protected under Arts. 25 
and 26 of the Constitution. By the way, 
it may also be mentioned that the area of 
the whole Ramshilla hill is only about 66 
acres, and after the reservation of 800 
feet towards the southern side of the hill, 
there is hardly a width of 200 feet left 
out. This distance of 200 feet also must be 
in steep slope and I do not think that for 
this smell strip any economic or financial 
consideration should have so much weigh-' 
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ed with .the Government. The whole 


-region around the town of Gaya is hilly 


area and quarrying operation can go in a 
big way all around. 


25. Now remains for consideration 
the alternative ground raised by the peti- 
tioner challenging the legal validity of 
the two Anneéxures. Regulation 164 of the 
Metalliferous Mines Regulations, 1961, 
framed under the Mines Act, 1952, which 
prohibits any blasting operation within a 
radius of 300 metres from the place of 
firing in open cast working was consider- 
ed as dangerous, and whenever such firing 
was to be done, permission in writing of 
the Chief Inspector of Mines had to be 
taken, Nagendra Prasad Singh, J. has 
found that the distance between the leas- 
ed area and the staircase leading to the 


_ temple was even less than 800 feet at 


various places and, therefore, the notifica- 
tions had overlooked this aspect of the 
matter as well, Sarwar Ali, J., however, 
did not find any merit in this contention 
as, according to him, the lessees were 
bound to carry on the mining operations 
in accordance with and on observance of 


‘all the Central and State Acts, Rules and 
Regulations, according to the terms of the ` 


various leases. I also do not find much 
‘substance in this point. 

26. - Before parting with this case 
I may also refer to another question 
which was canvassed at some length re- 
garding the extent of the jurisdiction of 


‘this Court on the difference of opinion be- 


tween the two learned Judges composing 
the Bench. According to Rule 10 of Chap- 
ter XXI-C of the Patna High Court Rules 
for disposal of applications under Articles 
226 and 227 of the Constitution of India. 
“In case of difference of opinion between 
the Judges composing the Division Bench, 
the point of difference shall be decided in 
accordance with the provisions of Clause 
28 of the Letters Patent.” - 

Clause 28 of the Letters Patent saya 
that in case of difference of opinion pe- 
tween two Judges of a Division Bench as 
to the decision to be given on any point, 
such point has to be stated and the case 
shall then be heard upon that point by 
one or more of the other Judges and the 
point shall be decided according to the 
opinion of the majority of the Judges who 
heard the case, including those who first 
heard it. After hearing had proceeded at 


. some length before me, on a question put 


by the Court that in the present case the 
learned Judges of the Division Bench hav- 
ing themselves not formulated the point 
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matter sould be sent back to them for the 
formulation of the pointof difference or 
the difference of opinion which was mani- 
fest from the two separate judgments 
should be formulated ‘by myself, it was 
ultimately agreed that since the hearing 
of the case had considerably advanced, it 
would be unnecessary and undesirable to 
stop the hearing at that stage and refer 
the matter for formulation of the point, 
Examining the Judgments of my learned 
colleagues, the basic difference between 
them was as to whether the two Annexu- 
res 1 and 2 can be quashed by this Court 
in exercise of the writ jurisdiction or not 
which has already ‘been indicated by ms 
in paragraph 3 of this judgment. For the 
reasons that I have given in the foregoing 
paragraphs of my judgment, I respect- 
fully differ from the view of Sarwar Ali, 
J., for whom I ‘have great respect and 
agree with the view of Nagendra Prasad 
Singh, J., however, for the reasons partly 
different; and hold that the petitioner is 
entitled to the reliefs claimed for and that 
the notification dated the 8th’ June, 1974, 
contained in Annexure 2 and the commu- 
nication of the same date contained in 
Annexure 1 are vitiated in law and must 
be quashed and cancelled and the respon- 
dents be restrained from quarrying of 
conducting any mining operation them- 
selves or through their agents on any part 
of the Ramshilla hill Let an appropriate 
writ issue accordingly. 


; 27. . a the result, the application 
is allowed to the extent indicated above 
with costs. Hearing fee Rs. 250 only. 


n z Order accordingly. 
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Where the appeal preferred by seve- 
Tal appellants was dismissed for default 
in regard to filing of notices . ete. and 
thereupon only one of the appellants fled 
an application under O. 41, R. 19 for re- 
storation of appeal, - the ‘application _ is 
maintainable and the appeal can be re- 
stored; but the appeal will be restored 
ony in-his favour and the order of dismis- 
sal against the other appellants will re- 
main operative and binding. In such a si- 
tuation if the right of appeal survives ‘to 
the remaining appellants, the appeal may 
be proceeded with by the latter; other- 
wise the principle applying to the case ,of 
an abatement of an appeal will have full 
play to such a case, and if at the time of 
final hearing of the appeal it is held that 
the dismissal of the appeal agafnst the 
other appellants has rendered the appeal 
incompetent, it will be open to the Court 
to pass appropriate orders in that regard. 
In this view, the question regarding com- 
petency of’ the appeal falls to be consider- 
ed at the. time of the final hearing of the 
eppeal itself. (Paras 5, '6) 


_ Awadh Kishore Prasad and N, K. Am- 
bastha, for Petitioners, Jagdish Chandra 
Sinha, for Opposite Parties, 


ORDER :— In this revision applica- 
tion the question that has been raised for 
consideration is as to whether an applica- 
tion under Order 41, Rule 19 of the Code 
of Civil Procedure for restoration of an 
appeal can be maintained by oply some 
of the appellants or it is necessary that 
all of them should either join as peti- 
tioners or otherwise must be impleaded 
a8 opposite ‘party. 

2. The relevant facts are these:— 

Title Appeal No. 55 of 1967 was filed 
by six appellants in the court of the Dis- 
trict Judge, Hazaribagh. It was, however, 
dismissed for default on the 22nd Febru- 
ary 1968 due to non-compliance of ` cer- 
tain peremptory orders; in regard to fl- 
ing of notices ete. An application’ under 
Order 41,-Rule 19 of the Code -of Civil 
Procedure was thereupon ‘filed by only 
one of them, namely, appellant ‘No.'5. 
The other appellants were neither im- 
pleaded’ as opposite. party to the. said ap- 
plication. A question Was‘raised in the 
court of appeal below that such an appli- 
cation by only one of the appellants was 
not competent under Rule 19 of Order ‘41 
of the Code of Civil Procedure. The learn- 
ed District Judge has overruled this ob- 
jection on the ground that the interest of 
all appellants was indivistble and, there- 
fore, only one of them could represent 
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the rest of them. He, accordingly, allow- 
ed the application and restored the appeal 
for rehearing, 


3. In this Court Mr. Awadh 
Kishore Prasad appearing on behalf ot 
the petitioners raised the same question 
that in absence of the other appellants, 
either as petitoners or in a cateo oi 
the o ite party, the application unde 
Order at Rule 19 of the Code of Civil 
Procedure was not maintainable. 


A In order to appreciate the con- 
tention, it will be necessary to refer to 
few of the Rules of Order 41, According 
to Rule 4, in a case where there are more 
plaintiffs or more defendants than one in 
a suit, and the decree appealed from pro- 
ceeded on any ground common to all the 
plaintiffs or to all the defendants, any 
one of them, may appeal from the whole 
decree and the appellate court thereupon 
may reverse or vary the decree in favour 
of all the appellants. In the instant case, 
therefore, if the other appellants were 
not inclined to prosecute the appeal, ap- 
pellant No, 5 was not debarred to exer- 
cise his right to prosecute the appeal 
under Order 41, Rule 4, C.P.C. If a plain- 
tiff-or a defendant has got a right to file 
an appeal in the beginning against the 
whole decree in which there are other 
plaintiffs or defendants as well, on the 
same principle, it seems possible to take 
the view that an application under Rule 
19 can be made by only one of the appel- 
lants as well: and if the court feels satis- 
fied, the appeal of the petitioner appel- 
lant can well be restored for further 
hearing on merits, 


Reference may also be made in this 
regard to Rule 33 of Order 41, under 
which an- appellate court has been autho- 
rised to pass any decree and make any 
order which ought to have been passed oF 
made notwithstanding that the appeal is 
as to any part of the decree and may be 
exercised in favour of all or in favour of 
any of the respondents or parties, al- 
though such respondents or parties may 
not have filed any appeal or objection. I, 
do not, therefore, find that there is any 
substance in the contention of the learn- 
ed counsel for the petitioners that the ap- 
plication under Rule 19 of Order 41, 
C.P.C. was by itself incompetent without 
impleading the other appellants, 


5. Learned counsel next contend- 
ed that in any view of the matter even 
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if the application under Rule 19 can ‘be 
held to be maintainable at the imstance 
of only one of the appellants, the’ appeal 
should not have been restered in its en- 


- tirety in favour of all the appellants as 


done by the learned District Judge. There 
seems to be some force im this. contention. 
Strictly speaking the stage of the applica- 
tion of Rule 4 is the filing of the appeal 
itself and once the appeal is filed by a 
number of persons, the provisions of the 
Rule become unavailable. Therefore, even 
though the application under Rule 19 by 
only one of such appellants is maintain- 
able, the appeal will be restored only in 
his favour and the order of dismissal 
against the other appellants will remain 
operative and binding. In such a situation 
if the right of appeal survives to the re- 
maining appellents alone, the appeal may 
be proceeded with by the latter otherwise 
the principle appyling tò the case of an 
abatement of an appeal will have full 
play to such a case, and if at the time of 
final hearing of the appeal it is held that 
the dismissal of the appeal against the 
other appellants has rendered the appeal 
incompetent, it will be open to the Court 
to pass appropriate orders in that regard. 
it must, therefore, be held that the title 
appeal should be restered only in favour 
of appellant No, 5 Uday Narain Prasad, 
the petitioner of the application under 
Order 41, Rule 19, C.P.C. 


6. In view of the above discus- 
sions and findings, it must be further 
directed that it will be open to the par- 
fies to urge at the time of final hearing 
of the appeal to show as fo whether the 
appeal now by only one of the several 
plaintiffs is maintainable and can proceed 
to dispose if or not, No authority was eft- 
ed at the Bar on this question, but on the 
principle contained im Rule 4 of Order 41, 
I feel inclined to take the view that such 
an application was maintainable and the 
question regarding competency of the 
appeal falls to be considered at the time 
of the final hearing of the appeal itself. 


7. In the result, save and except 
the modification in the order to the ex- 
tent indicated above, there is no merit in 
this application end it is, accordingly, 
dismissed but without costs. 


Revision dismissed. 
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SHAMBHU PRASAD SINGH AND 

S. ALI AHMAD, JJ. 

Sri Chandra Mouli Deva, Appellant 
v. Kumar Binoya Nand Singh and others, 
Respondents, 

A. F. O. O. No. 341 of 1970. D/- 12-12- 
1975.* ; 

(A) Limitation Act (1983), Art. 136.— 
Civil P. C. (1908), S. 33, O. 20, Rr. 7, 6 — 
Execution of decree — Expression “when 
the decree or order becomes enforceable” 
— Meaning of — Date of decree. 

' Article, 136, provides that maximum 
period of limitation for the execution of 
a decree or order of any civil court shall be 
12 years from the date when the decree 
or order became enforceable which is usu- 
ally the date of the decree or order. But 
cases are not unknown when they become 
enforceable on some future date or on the 
happening of certain specified event, The 
expression “enforceable” ‘has been used’ to 
. cover such decrees or orders also which 
are not enforceable at the time they are 
made but become enforceable subsequent- 
ly. The expression “enforceable” obvious- 
ly embraces such decrees and orders 
which become : enforceable immediately 
after they are made -and the period of 12 
years in such cases begins to run from 
the day the decrees or orders are made, 


The decree comes into existence as ` ` 


soon as the judgment is pronounced and 
` pot on the day when it is sealed and sign- 
ed in accordance with S. 33 and O. 20, 
R. 6. Rule 7 of Order 20 provides that the 
decree shall bear the date the day on 
which the judgment was pronounced, It 


_ in this Rule that the date of decree relates 
back to the day on which the judgment 
was pronounced. AIR 1962 Pat 398. Rel. 
on: AIR 1972 Cal-172, Considered, = 
(Paras 6, 7) 

(B) Limitation Act (1963), Art. 136 — 
Execution of decree — Decree for realisa- 
tion of money or payment of cost — When 
enforceable —- Time taken in preparation 
of formal decree cannot be excluded for 
computing limitation, 

The time required for preparation of 
formal decree cannot be excluded for the 
purpose of Article 136 of the Act. This 
‘proposition, however, is subject to the 


condition that the decree for realisation - 


of money or any part thereof has been 


*(Against order of B. N. Ambastha, 2nd 
Addl, Sub-J., Bhagalpur, D/- 11-9-1970.) 
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ascertained in the- judgment, In case 
whole or any part thereof has been meh- 
tioned in the judgment then whole of 
the decree or part of the decree, as the 


case may, becomes enforceable immedi- 
ately on pronouncement of judgment 
(which is the date of decree). But where 


the amount decreed or any part thereof 
has to be ascertained subsequent to the 
pronouncement of the judgment then the 
whole or part of the decree which has ito 
be ascertained remains in abeyance till 
the amount is ascertained, The decree ‘so 
far as it related to the payment of costiis 

not enforceable until the amount of cost: is 
ascertained by the taxing officer, AIR 1972 


Cal 172, AIR 1958 Cal 1 and AIR 1974 Cal 
' (Parai8) ` 


246, Rel. on. 
(C) Civil P. C. (1908), O. 21, R. 11 (1), 
(2), (3), O. 20, R. 6 — Execution of decree 


— Signing or sealing of the decree in; a : 


formal way — Not-necessary — Unless ‘an 
order is made by the court to produce 
certified copy of decree, execution has lto 


proceed. (Parai 8) 
Cases Referred: Chronological Paras 
AIR 1974 Cal 246. B 


AIR 1972 Cal 172 6, 8 
AIR 1962 Pat 398 = 1962 BLJR 434 '7 
AIR 1958 Cal 1 = 61 Cal WN 494. | 8 


`T. K. Prasad and Nakuleshwar Pia- 


sad, for Appellant; Prem Shankar. Sahay . 


and Parmeshwar Prasad, for Respondents. 
S. ALI AHMAD, J. :— This appeal by 
the decree-holder “opposite party: arises 
out of an order passed under Section 47:of 
the Code of Civil Procedure dismi the 
execution case as barred: by limitation, ; 

2. To appreciate the points involv- 


; ed in th will be = 
- is on account of this legal fiction contained ~. eee ai a Ai ie 


tion a few dates. The judgment in Money 
Suit No. 17/3 of 1953/57 was delivered on 
24th August, 1957. The decree, which was 
for recovery of Rs, 21, 154/13/4 besides 


‘costs, was sealed and signed on 16th Nov- 


ember, 1957. Execution petition was- pre- 


sented on 10th October, 1969 for execution ~ 


of the aforesaid decree, This application 
was registered as Execution Case No, 13 
of 1969 before the Second Additional Sub- 
ordinate Judge, Bhagalpur. The judgment- 
debtors respondents appeared and filed 
objection under Section 47 of the Code of 
Civil Procedure contending, inter alia, 
that the decree could not be executed | : as 
it had become barred by lapse - of time. 


The court below on a consideration of the 


materials placed before it came to the 
conclusion that Article 136 of the Limita- 


- tion Act, 1963 (hereinafter to. be referred | 


to as the Act) was applicable and the fact 
that the junior advocate of the decree~ 


ł 


aE N i 


1976 - 
holder- -appellant was under the wrong 
impression that time began to run not 
from 24-8-1957 but from 17-11-1957. was 
immaterial and that the prayer in the cir- 


cumstance for condoning the deley, could 
not be allowed. Since the execution was 


. levied beyond the period of 12 years, the 


C 


"4189, For the execution of 


court below held that the execution was 
barred by limitation as provided under 
Article 136 of the Act. It accordingly dis- 
missed the execution case. Hence this ap- 
peal by the decree-holder-appellant. 

3. Mr. T. K. Prasad in support of 
the appeal first contended that the ‘scope 
of Section 5 of the Limitation Act, 1963, 
bas now been made much wider than 
what it wag under the. Limitation Act, 
1908. He contended, therefore, that the 
delay, if any, in filing the execution peti- 
tion should be condoned as it was caused 

(Contd. on Col, 2) 
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on account of wrong advice given by the 
junior advocate, It is true that the scope 
of Section 5 of the Act is now wider but 
this section itself excludes admittance of 
any application under any of the provi- 
sions of Order XXI of the Code of Civil 
Procedure after the period prescribed by 
the Act. It is clear, therefore, that the 
time prescribed by the Act cannot be ex- 
tended under any circumstance under this 
section. This argument, therefore, must 
fail. 


4. Admittedly the Article applic- 
able for recovery of the decretal amount 
is Article 136 of the Act. This Article cor- 
responds to Article 182 of the Old Limi- 
tation Act. It will be useful to quote these 
Articles. Article 136 of the Act and Arti- 
cle 182 of the Old Limitation Act run as 
follows:— 


Act of 1963, Art. 186. 


2186. For the execution of 
any decree -(other 
` than a decree grant- 
ing a mandatory in- 
junction) or order 

of any civil Court. 


Twelve years, 


Three years or 
~. a deoree or order of 
copy of the decree 
or ordar has been 
registered, 
years, 


_ provided _ for 
ere 183 or by 

' S. 48 of the Code o 
Ci vil Procedure, 


k 
- « 


When the decree or order becomes enforceable or 


where the decree or any subsequent order directs 

any payment of money or the delivery of any pro- 

perty to be made ata portata date or at recurring 

Erken when default in making the payment or 

every in respect of which exeoution is sought 
ace: 


pia p! that an application for the enforcement or 
+ execution of the 


nting a perpetual in- 
unotion shall not ‘eras rai to any period. of 


imitation.” 


Act of 1908; Art. 182, 


1 The date of the deeree or order, or ; 
where a certifed 2. (Where there has been an appeal) the date of the 


faal decree or-order of the appellate Court, or 
the withdrawal of the appeal, or 


s i x 3. (Where there has been a review of ju igmeat) the 


-~ date of the decision passed on the review, or 


_ 4. (Where the deoree has been amended) the date of 


amendment, or 


’ B. (Where th- ap Epiostion next hereinafter mentioned 


has beea made) the date of the final order passed 
On an application made in accordance with law 
to the proper Court for exeoution or to take 

` some step in aid of execution of the decree or 
order, oc 


, 6 (In respect of any amount, recovered by exeou- 


tion of the e or order, which the decree. 
- holder has been directed to refund by a deeree 
; passed in a suit for such refund) the date of such 
ast mentioned or, in the case of an 
appeal therefrom, the date of the faal decree of 
7 the appellate Court or of the withdrawal of the 


7. wee the application is to enforoe any payment 


Learned counsel for the appellant 
first contended that under the new Arti- 
cle limitation begins to run from the day 
the decree becomes enforceable whereas 
under Article 182 of the Old Limitation 
Act, 1908, time ran from the date of the 
decree. He further contended that the de- 
cree became enforceable after the decree 
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whioh the decree or order directs to be- made at 
a certain date) such date,” 


was sealed and signed. If this argument is 
accepted, then the execution has been 
levied within 12 years and, therefore, is 
not barred by Imitation. Learned counsel 
for the respondents, on the other hand, 
submitted that the change “from the date 
of the decree” to “when the decree þe- 
comes enforceable”, does not alter the 


oe 
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Position in so far as the present decree is 
concerned. He contended that by virtue 
of Rule 7 of Order XX of the Code of 
Civil Procedure, the daté of the decree is 
the date of the judgment and that the de- 
cree became enforceable immediately 
after the Judgment was pronounced. He, 
therefore, contended that the execution 
case has been rightly held to be barred 


“by limitation. Learned counsel in sup- 


port of their arguments have cited cases 
decided ‘by this Court as also by the Cal- 
cutta High Court, Before I deal with those 
cases, it will be fruitful to see. as to why 
Article 182 of the Limitation Act, 1908 
was replaced by the new Article 136 of 
the Act. 

5.  Chitaley es Rao in their Limi- 
tation Act, 1963, Vol. If at page 1870 
under the heads ‘objects and reasons’ 
have quoted it as follows:— ' 

“Existing Article 182 has been a 
fruitful source of litigation and therefore 
the proposed Art, 135,..(now Art, 136) in 


lieù, thereof, provides that the maximum ` 


period of limitation for the execution of a 
decree or order of any civil court shall- 
be 12 years from the date when the de- 
cree or order became enforceable (which 
is usually the date of the decree or order) 
or, where the decree or subsequent order 
directs any payment of money or delivery 
of any property to be made at a certain 
date or at recurring periods, from the 
date of the default in making the payment 
or delivery in respect of which the appl- 
cant seeks to execute the decree or order. 
There is no reason why & decree should 
be kept alive for more than 12 years, Sec- 
tion 48 of the Civil Procedure Code, 1908, 
provides that a decree ceases to be en- 
forceable after 12 years: In England also 
the time fixed for enforcing a judgment 
is 12 years, Where, however, the judg- 
ment-debtor bas by fraud or force pre- 
vented the execution of a decree within 
the prescribed period, suttable provisions 
for extending the period are being made 
in clause 16 (now Section 17) of the Bill 
on the lines of Seĉtion 48 (2) of the Code 
of Civil Procedure, 1908. 


Existing Article 183, which makes 
special provision for decrees and ‘orders 
of courts established by Royal Charter, is 
no longer necessary, 

It is also provided that the period of 
12 years will not apply to decrees grant- 


` ing perpetual injunctions.” 


` Biswapali Dey 


6. The decision in the case of 
v. Kennsington Stores 
(AIR 1972 Cal 172) is the only case cited 
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at the Bar which has noticed the expres~ 
sion ‘when the decree or order became en~ 
forceable’, According to the learned 
Judge,.who decided the - case the word 
‘enforceable’ has been used in the context 
of such decrees or orders whose operation 
has been kept in abeyance by the langu- 
age used in the said decrees or orders 
themselves, Usually decrees or orders be~ 
come ‘enforceable immediately after they 
are made. But cases are not unknown 
when they become enforceable on soms 
future date or on: the happening of cer~ 
tain specified event. It appears to me that 
the expression ‘enforceable’ has been used 
to cover such decrees or orders also which 
are not enforceable at the time they are 
made but become enforceable subse 
quently; the expression ‘enforceable’ ob~ 
viously embraces such decrees and: orders 
which are enforceable immediately after 
they are made and the period of .12 years 
in such cases begins to run from the day 
the decrees or orders are made. This 
brings us to the next question as. to what 
is the date. of the decree. . 


7. The decree comes into a 
as soon as the. judgment is pronounced 
and not on the day when it is sealed and 
signed in accordance with Section 33 and 
Order XX, Rule 6 of the Code of Civil 
Procedure, Rule 7 of Order XX of the 
Code of Civil Procedure provides that the 
decree shall bear the date-.the day on- 
which the judgment was pronouneed, It ïs 
on account of this legal fiction contained 
in.Rule 7 of Order XX of the Code of 
Civil Procedure that the date of the de- 


‘cree relates back to the day on which the 


judgment was pronounced, I am support- 


.ed in my view by a decision of this Coutt 


in the case of Rajeshwari Rai v. Shankar 
Rai, 1962 BLJR 434 = (AIR 1962 Pat 398). 


8. Next question that arises for 
consideration is as to whether the decree 
could be executed without the signing and 
sealing of the decree in a formal way. 
The answer to this question is given uh- 
der Rule 11 of Order XXI of the Code of 
Civil Procedure, According to sub-rule 
(1) of Rule 11, where the decree is for pay~ 
ment of money, on an oral prayer made 
by the decree-holder, the court may order 
immediate execution of the decree by the 
arrest of the judgment-debtor prior ito - 
the preparation of a warrant if he is with~ 
in the precincts of the Court, This sub- 
rule leads to the Inference that action can 
be taken prior to the preparation of the 
decree under Order XX, Rule 6 of tha 
Again sub-rule 
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(2) of the Rule provides that every appli- 
cation for execution or a decree shall be 
in writing signed and verified by the ap- 
plicant or by some other person proved’ to 
the satisfaction of the court to be 
quainted. with the facts of the case and 
shall contain in a tabular form specified 
particulars. It is not necessary under this 
sub-rule to file certified copy of the de, 
. cree, The court may, without the certified 
copy of the decree, proceed with execu- 
tion. It is only under sub-rule (3) that the 
court may require the applicant to pro- 
duce a certified copy of the decree. Unless 
an order is made under sub-rule (3) call- 
ing upon the applicant to produce certi- 
fled copy of the decree, the execution has 
to proceed on the basis of an application 
filed under sub-rule (2). In AIR 1972 Cal 
172 (supra) and in the case of Lal Baij- 
nath Prasad v. Nursingdas Guzrati (AIR 
1958 Cal 1), it has been held that the time 
taken in preparation of the decree cannot 
be excluded for the purpose of limitation. 
I am in full agreement with the law laid 
down in these two cases and as a general 
proposition of law, it has to be held that 
the time taken in preparation ofthe for- 
mal decree cannot be excluded for the 
purpose of Article 136 of the Act. This 
proposition, however, is subject to the 
condition that the decree for realisation 
of money or any part thereof has been 
ascertained in the judgment, In case 
whole or any part thereof has ‘been men- 
tioned in the Judgment then whole of the 
decree or part of the decree, as the case 


may be, becomes enforceable immediate-, 
ly on the pronouncement of the judgment - 


(which is the date of the decree), But 
where the amount decreed or any part 
thereof has to be ascertained subsequent 
to the pronouncement of the judgment 
then the whole or part of the decree 
which has to be ascertained subsequently 
remains in abeyance till the amount is as- 
certained, A similar view was taken by 
the Calcutta High Court in the case of 
Ramnath Das v. Saha Chowdhury & Co. 


Ltd. (AIR-1974 Cal 246) where it was held - 


that the decree so far as it related to the 
payment of cost was not enforceable until 
the amount of cost was ascertained upon 
taxation and directions contained therein 
to, the taxing officer were complied with. 
Now, therefore, the judgment and the de- 
cree which the appellant-decree-holder 
wanted to execute will have to be exa- 
mined. 


9. The suit for recovery of a sum 
of Rs, 21,154/13/4 was decreed besides in- 
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terest with costs, The amount of Rupees 
21,154/13/4 was ascertained in the judg- 
ment itself and, therefore, became en- 
forceable immediately on pronouncement 
of the judgment, It was not at all neces- 
sary for the decree-holder to wait for 
preparation of a formal decree. The rate 
of interest and how it was to be determin- 
ed was also clearly indicated in the judg- 
ment. Therefore, the amount of interest 
could also be ascertained by decree-holder 


‘without any assistance from the office of 


the court passing the judgment and be- 
came enforceable at once, The judgment 
wes pronounced on 24th August, 1957, 
which is the date of the decree and the 
execution case was filed on 10th October, 
1969, i.e, beyond 12 years, Therefore, the 
execution in so far as it relates to re- 
covery of part of Rs. 21,154/13/4 and in- 
terest thereon is barred by limitation. As 
I have said above, the judgment was pro- 
nounced on 24th August, 1957, with the 
proportionate costs against the respon- 
dent-judgment-debtors on the lines indi- 
cated in the judgment, The amount of 
costs, however, was not ascertained in the 
judgment, This had to be done by the 
office on the lines indicated by the decree. 
Since the appellant-decree-holder could 
not ascertain as to what shall be the exact 
amount of costs it was not: possible for 
him to enforce the decree in so far as it 
related to costs, Rs, 2190.62 paise, the 
amount of costs awarded to him was as- 
certained for the first time on 16th Nov- 
ember, 1957, when the decree was sealed 
and signed. It was on this day that the 
decree in so far as it related to costs be- 
came enforceable and it could be executed 
within 12 years from that-day. Since the 
execution petition was filed on 10th Octo- 
ber, 1969, the claim for the amount of 
costs could not be said to be barred under 
Article 136 of the Act. 


10. In the result, the execution 
case is held to be barred by limitation in 
respect of the decree for recovery of 
Rs, 21,154/13/4 or any part thereof, It is, 
however, within the period of limitation 
in respect of Rs. 2190.62 paise (amount of 
costs), The order under appeal is accord- 
ingly modified, The execution’ proceeding 
will now proceed for recovery of costs 
only. On the facts and in the circumstan- 
ces of the case, the parties will bear their 
own costs throughout, 


© SHAMBHU PRASAD SINGH, J. :— 
I agree. i 
Appeal partly allowed. 
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Fakir Ram, Petitioner v, Sukhdeo 
Sao and another, Opposite Parties. . 
© Civil Revn. No, 211 of 1975, D/- 16-8- 
1975." 

(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Ss, 2 (d) 


212 Pat. 


and 11-A — Mortgage with possession — ` 


Lease back to mortgagor by same transac- 
tion — Mortgagee can sue on rent note 
for eviction and recovery of rent — Mort- 
gagee is ‘landlord’ within S. 2 (d)... ATR 
1960 Pat 106; AIR 1960 Pat 485; AIR 1955 
Pat 357 and AIR 1968 Pat 222 held no 
. longer good law in view of AIR 1971 SC 
310. (T, P. Act (1882), S. 58). 


Where a mortgage by conditional 
sale and a lease back in favour of the 
mortgagor: with fixed rent were part of 
the: same transaction, the mortgagee is 
entitled to sue, for eviction or recovery of 
rent qua landlord, the mortgagor under 
the provisions of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act. 
AIR 1971 SC 310, Foll., AIR 1960 Pat 106, 
AIR 1960 Pat 485, ATR.1955 Pat 357 and 
AIR 1968 Pat 222 held no longer good law 
in view of AIR 1971 SC 310; AIR 1963 
Pat 87 and AIR 1963 Pat 350, Ref, 


There is nothing in the definition - of - 


the term “landlord” in S, 2 (d) to sug- 
gest that the landlord must be the pro- 
‘prietor or owner of the building. Even if 
therefore, the plaintiff happens to be a 
mortgagee of a building and not its pro- 
prietor and is otherwise entitled to receive 
the rent of the same, he will answer the 
description of a landlord as given in the 
Act, 1953 BLJR 587, Rel, on. (Para 6) 


(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 (3 of 1947), 
S. 11-A — No rent paid at all from the 
inception of the tenancy — Power of 
Court umder S. 11-A to pass order on the 
basis of agreed rent. 


Where no payment of rent has been 
made from inception of tenancy, it can- 
not be said that no order for payment of 
rent could be passed under S. 11-A. Such 
a construction of this section will go 
against the very intention of the provi- 
sion itself and will give undue advantage 
to an erring tenant. In such case, the 
Court holding the enquiry under S. 11-A 
would proceed to enquire as to what was 


*(Against order of Ram Chandra Prasad 
Munsif, Lohardaga, D/- 24-2-1975.) 
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the agreed rate of rent payable for the 
premises in question, That would furnish 


the basis for an order under the Section. - 


AIR 1968 Pat 415 (FB), Dist. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 310 = (1970) 3 SCR 724 ‘8 
AIR 1968 Pat 222 = 
AIR 1968 Pat 415 = 1968 BLJR 447 (FB) 


11 
AIR 1963 Pat 350 = 1963 BLJR 361 '7 
AIR 1963 Pat 87 = 1962 BLJR 789, 7 
AIR 1963 Raj 69 = ILR (1962) 12 Raj 947 

BA 
AIR 1960 Pat 485 er! 
AIR 1960 Pat 106 = 1959 BLJR 521. |7 
AIR 1957 Pat 24 ` 7, 8 
AIR 1955 Pat 357 = 1955 BLJR 55 7 
1953 BLJR 587 6 
AIR 1944 Pat 5 = ILR 22 Pat 320 7/8 


P. P. Katriar and Sudhir Kumar Kat- 


‘riar, for Petitioner; B. B, Sen, for Oppo- 


site Parties. 

ORDER :— This application in revi- 
sion by the defendant arises out of an 
order of the learned Munsif passed under 
Section 11-A of the Bihar Buildings 
(Lease, Rent & Eviction) Control Act, 
1947 directing him to. deposit the arrears 


as well as current and future rents at the- 


rate of Rs. 45 per month in terms of Sec- 
tion 11-A of the Act. 

2. The questions that were maised 
by the defendant petitioner before « the 
trial court as well es in this Court are 
these: — 

(i) The relationship between the par- 


ties being that of a mortgagor and mort- 


gagee, the suit itself was not maintainable 
and therefore, no order under Section 
11-A should þe passed against him. 


(ii) The defendant having never paid 


any rent to the plaintiff-landlord there 
was no ‘last paid rent’ within the meaning 
of Section 11-A and therefore. no direc- 
tion in any view of the matter could be 
made. 


2. The relevant ‘facts giving rise 


to this controversy between the partes 
are these: 

According to the plaintiffs’ case, they 
purchased from the defendant the pre- 
mises in question by two registered deeds 
of conditional sale dated 9-9-1969, for ' a 
total consideration of Rs. 1,500 and having 


taken possession, leased back the premi- ' 
` ses to the defendant petitioner on the 


same day at a monthly rent of Rs, 45. 
There was, however, no stipulation for 
payment of any interest in the deeds oof 
conditional sale as found by the 
court. It was, however, stipulated therein 


ILR 46 Pat 1202 7. 


trial ` 
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thet in case the entire consideration was 
repaid by 9-9-1971 the holding was to be 
reconveyed to the defendant mortgagee 
by the plaintiff. The allegation of the 
plaintiff is that the payment having not, 
been made within the stipulated time, 
the transaction of conditional sales be- 
came absolute. It is further admitted by 
the’ plaintiff that no payment of rent was 
ever made by the defendant. 

The case of the defendant petitioner- 
however, was that the transactions in 
question were not of conditional sales but 
were only of mortgage by conditional 
sale. He however, offered the mortgage 
money to the plaintiff. But they refused 
to accept the same, f 


. 4A The suit was instituted on 9-2- 
71 for eviction of the petitioner from the 
premises in question on the ground of 
default in making the payment of rents 
within the meaning of Section 11 (1) (d) 
of the Act, On filing of the written state- 
ment by the petitioner, an application 
under Section 11-A was filed by them for 
an order on the petitioner to deposit all 
the arrears as well as current rents of the 
premises in question. This petition was 
contested by the petitioner on the grounds 
already indicated ebove. 


5. The learned Munsif has record- 
ed the following tentative findings while 
allowing the petition: f 

(1) The two deeds conveyed the pre- 
mises in suit absolutely to the plaintiff 
and were not mortgages by conditional’ 
sales, 


(2) In view of the agreement ‘between 
the parties for leasing the premises in 
question on a monthly rental of Rs, 45, a 
relationship of landlord and tenant was 
created ‘between them and, 


(3) Although the tenant had not made 
any payment they were liable to pay the 
arrears and current rents at the rate of 
Rs, 45 per month. 

5. I shall take up now the first 
question raised by Mr. Katriar namely, 
that the relationship ‘between the parties 
was that of a mortgagor and mortgagee 
and not that of a landlord and tenant. 
The expression “landlord” has been de- 
fined in the Act under Section 2 (d) to 
mean ‘the person who for the time being 
is receiving, or is entitled to receive the 
rent of a building whether on own ac- 
count or on behalf of another...... 4 

6. There is nothing in the defni- 
tion of the term ‘landlord’ in Section 2 (d) 
to suggest that the landlord must be the 
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proprietor or owner of the building, Even). 
if therefore, the plaintiff happens to be a 
mortgagee of a building and not its pro- 
prietor and is otherwise entitled to re-|. 
ceive the rent of the same, he will answer 
the description of a landlord as given in 
the Act. (See 1953 BLJR 587). 


1. The contention of Mr. Katriar 
is based upon the one time prevailing 


` view in this Court to which I shall refer 


hereinafter, laying down the principle 
that where a mortgage and the Kirai- 
nama were part of the same transaction 
the Kirainama being only a device for the 
regular payment of the interest on the 
amount advanced by the mortgagee, no 
relationship of landlord and tenant is 
created thereby and accordingly the suits 
filed for recovery of arrears of rents pure 
and simple were held to be non-main- 
tainable. Some of these cases taking the 
above view are Umeshwer Pd, Sinha v. 
Dwarika Pd, (AIR 1944 Pat 5), Ramnarain 
Pasi v. Sukhi Tiwary (AIR 1957 Pat 24), 
Dr. Haji Md. Ahsanul Tauhid v. Shah 
Akhtar Hussain, 1959 BLJR 521 = (AIR 
1960 Pat 106), Gaya Pd. Sah v. Chitra- 
kut Narain Sinha, (AIR 1960 Pat 485), 
Baijnath Pd. v. Jang Bahadur Singh; 1955 
BLJR 55 = (AIR 1955 Pat 357) and Savi- 
tri Devi v. Beni Devi (AIR 1968 Pat 222). 
Reference may also be made in this re- 
gard to two Bench decisions of this Court 
in the cases of (1) Shivajee Prasad Sahu 
v. Mehanth Darsan Das, 1962 BLJR 789= 
(AIR 1963 Pat 87) and (2) Lakhi Narayan 
Sao v. Smt. Bhagwati Kuer, 1963-BLJR 
361 = (AIR 1963 Pat 350). In these cases 
in slight modification of the earlier view 
it was held that claim for the mortgage 
money and arrears of rent did not form 
part of the same cause of action during 
the subsistence of the mortgage and fail- 
ure to sue for the mortgage money in a 
previous suit for arrears of rent did not 
disentitle the mortgagee to sue subse- 
fuently for the mortgage money, Order 2, 
Rule 2 not being a bar to the later suit. 


8. Be that as it may, apart from 
the fact that the Cout below has constru- 
ed the documents as sale deeds, the point 
also is now completely settled ‘by a deci- 
sion of the Supreme Court in the case of 
Mathuralal v. Keshwar Bai, (AIR 1971 
SC 310) taking a contrary view and ex- 
pressly overruling the two cases of this 
Court namely, AIR 1944 Pat 5 and AIR 
1957 Pat 24 already referred to above. 


In this case the defendant had mort- 
gaged his house for a sum of Rs, 3,100 
with possession fixing a period.of redemp- 
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, tion by two years carrying interest at the 
rate of 10 annas per cent, per mensem ‘till 
its realisation and for. the period of mort- 
gage the tenant executed rent notes in 


. favour.of.the mortgagee to pay Rs, 20 per 


month as rent to. be credited towards in- 
terest and the principal mortgage . dues, 
if in excess of the interest. 

. 8A. The mortgagee however,. filed a 
mortgage suit for the principal and inte- 
rest and obtained a preliminary decree 
for the sale of the property, ‘but. no- step 
was taken for making the said decree 
final within the period of limitation. 
Later on a sult for ejectment was filed on 
the ground of default in making payment 
of rent, In that situation a question arose 
as to whether the rent suit was maintain- 
able and similar argument that the. rent 
note being a mere device to secure the 
payment of interest, did not create any 
relatidnship of landlord and tenant. . 

Repelling the Patna view the Sup- 
reme Court held: 

“In all such cases the leasing ‘back of 
the property arises because of the mort- 
gage with possession but we find our- 
selves unable to hold that the mortgagee 
does not -secure himself any right under 
the deed of lease but must proceed on his 
mortgage in case the amount secured to 
him under the deed of lease is not paid... 
sess If the security is good and’ consider- 
ed to be sufficient by the mortgagee there 


- is no reason why he should be driven to 


- due under the rent note......... 


file a suit on his mortgage when he can 
file a suit for realisation of the moneys 
If during 
the continuance of the security the mort- 
gagee wants to sue the mortgagor on the 
basis of the rent note and take possession 
himself or to induct some other tenant 
thereby securing to himself they amount 
which the mortgagor had contracted to 
py, there. can be no legal objection to 


oveeesvas 


In dig 15th paragraph of the ` judg- 
ment it is further observed that if during 
the continuance of the security the mort- 
gagee wants to sue the mortgagor on the 
basis of the rent note and take possession 
himself or to induct some other tenant 
thereby securing himself the amount 
which the mortgagor ‘had consented to 
pay there can be no legal objection to it. 
Tt also quoted with approval the follow- 
ing view of the Rajasthan High Court in 
the case of Lalchand v. Nenuram, ILR 
(1962) 12 Raj 947 = (AIR 1963 Raj 69): 

“Whether the two documents repre- 
sent one transaction or two different 
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transactions, a court of law should be an= 
xious to give effect to the terms in ‘oth 
the documents instead of being: . unduly 
critical about.:them........ It is in the: in= 
terest of the snecigacoe that the property: 
is leased out to him as he can better look 
after it. There is nothing objectionable in 
this, nor is there any statutory ak ia 
tion for such transactions.. ` Now - ithe 
parties do this by executing proper ge 
ments, it is the duty of the Sour of law 
to. give effect - to them.” 


© 9 On a review of the judicial ‘aus 
thorities I hold that in such a case a 
mortgagee is entitled to sue, for eviction 
or recovery of rent qua-landlord, ‘the 
mortgagor under the provisions of the 'Bi- 
har Buildings (Lease, Rent &' Eviction) 
Control Act. The first contention. raised, by. 
Sri Katriar has therefore, got no. merit 
and must be rejected. 1 


10. I shall now take up the second 
contention that in the absence of any, 
rent having been last paid no order could 
be made under Section 11-A by the Court. 


11. Section 11-A prescribes. that 
in a contested suit for recovery of posses~ 
sion of any building the landlord may 
make an application at any stage of ‘the 
suit for an.order......... to deposit month 
by month “rent at the rate at ‘which: it 
was last paid” and the court after giving, 
opportunity to the parties to be hear 
may make an order for deposit of rent at 
such rate as may be determined. bby it. 
month by month, 


. .Tbis provision .therefore,- clearly is 
down that the court making an order un- 
der Section 11-A has to .determine ‘the 
rate of rent to be paid ‘by the tenant, The 
landlord however, has to state in his ap- 
plication as to what was the rate at which 
the rent was last paid to him. In the | in- 
stant case, however, according to 'the 
plaintiff's case no rent was ever paid. The 
defendant petitioner having executed! an 
agreement of lease to pay the rent at, the 
rate of Rs. 45 per month did not make 
any payment. In this case therefore there 
is no rent which was‘ ‘last paid’ ‘by | thé 
tenant. The landlord then could only! in- 
form the court the rate, which was agreed 
to between the parties, It can, therefore, 
in the circumstances, ‘be said’ that a court 
Is powerless or in other words cannot 
make any order under Section 11-A. The 
sheet anchor of Mr. Katrier is the deci» 
sion in the case of Mahabir Ram v. Shiba 
Shankar Prasad (AIR 1968 Pat aa where 
it was observed that:— i 


1 
l 
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“In an application for ejectment of 
tenant under Section 11-A of the Bihar 
Buildings (Lease, Rent & Eviction) Con- 
trol Act (3 of 1947) the Court has to de- 
termine as to what was the rate of rent 
last paid and as‘to what amount of rent 
is in arrears, if any.” 


12. In my opinion this decision 
cannot be an authority for a proposition 
that in a case where there has been never 
any payment, the default being commit- 
ted from the very inception of a tenancy 
and therefore, there is no rent last . paid 
by a tenant to a landlord, no order under 
Section 11-A can be passed. ‘The expres- 
sion ‘last paid rent’ and the enquiry to. be 
made in that regard, as observed in the 
above decisions, in my view is called for 
only in a case where the question arises 
between the parties as to the rate of rent 
itself, For example, where a landlord 
says that the rate of rent was Rs. 100 and 
the tenant challenges the same, in that 
event the court will determine ‘under this 
provision’ the rate of rent, at which ` the 
tenant had made the last payment. The 
right to determine the rate of rent has 
been given to the court under this situa- 
tion, I do not, therefore, agree with the 
contention that in a case where no pay- 
ment hes been made, no order itself 
could be made under this provision. Such 
a construction of this section will go 
against the very intention of the provi- 
sion itself and will give undue advantage 
to a more erring tenant, In such a case, 
the Court holding the enquiry under 
Section 11-A would proceed to enquire as 
to what was the agreed rate of rent pay- 
able for the premises in question. Once 
this question was determined that would 
ffirnish the basis of an order under the 
section, The learned Munsif has, there- 
fore, committed no error of jurisdiction 
while giving a direction to the petitioner 
to deposit the rents at the rate of Rs. 45 
per month according to the rate of rent 
agreed by him in the Kirainama in ques~ 
tion, 


13. Having answered both the 
questions raised by Mr. Katriar against 
him this application must fail and is ac- 
cordingly dismissed with costs. Hearing 
fee Ra 64 only. 


Revision dismissed, 
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- ` H. L. AGRAWAL, J. 

` Goureepada Chattopadhyaya, Peti- 
tioner v. Janki Ram, Opposite Party. ` 

. Civil Revn, No. 1520 of 1974, D/- 
18- 8- 1975.* 

(A) Bibar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11-A 
— Suit for eviction on the basis that de- 
fendant is licencee — Alternative prayer 
for ejectment under the Buildings Act if 
the defendant is tenant.— Application 
under S. 11-A by plaintiff not maintain- 
able, 

. A sued B for ejectment on the ground 
that B was a licencee of the premises, B 
contended that he was tenant and was en- 
titled to protection. — ‘A” then ‘amended 
the plaint by claiming alternative relief 
of ejectment under the Act. A then ap- 
plied under S. 11-A that the Court should 
direct the defendant to deposit the rent. 
Held that the application did not lie, as 
the suit as laid was not one by a landlord 
against the tenant under the’ provisions, 
of the Act. (Para 10) 

In order to construe the basis of the 
plaintiff's claim, the allegation made in 
the plaint will be the only relevant con- 
sideration and he cannot be permitted to 
fall ‘back upon the allegations made in 
the written statement. (Para 7) 

S.-G. Ghosh and Sukumar Sinha, for 
Petitioner; Sheo Shankar Dayal and Ramji 
Sharan, for Opposite Party. 

H. L, AGRAWAL, J. :— This applica~ 
tion in revision is by the plaintiff arising 


‘out of an order passed by the Jearned 


Subordinate Judge, Chaibassa rejecting 
his petition under Section 11-A of the 
Bihar Buildings. (Lease, Rent and Evic- 
tion) Control Act, 1947 (hereinafter re- 
ferred to as ‘the Act’) on the ground that 
the suit itself was ‘not instituted under. 
the provisions of the Act. The relevant 
facts are these: 


2. Admittedly, the petitioner is 
the owner of the sult premises and the 
defendant is in occupation of the same. 
According to the plaintiff’s case, as made 
out in the plaint the defendant was pre- 
viously a monthly tenant on rent of Rs. 45 
of the premises in question. In order to 


‘improve the condition of the then existing 


structure, the defendant handed over 
vacant possession of the premises to the 


*(Against order of S. K. P, Sinha, Sub-J. 
at Chaibasa, D/- 18-9-1974.) 
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plaintiff along with other occupants of 
the building so much so completely sur- 
rendering the tenancy. The plaintiff 
thereupon reconstructed and then leased 
out the said premises to the defendant on 
certain terms and conditions, inter alia, 
on “the distinct understanding that in 
case of his failure to execute a lease after 
paying the agreed amount, he would be 
treated as a licensee and would be evict- 
ed from the block”. In assertion of his 
right that he was lessor, the plaintiff also 
refused to accept the rent tendered by 
the defendant by money order. He accord- 
ingly instituted the present suit “for re- 
moval of the defendant and his total 
ouster from block No. 9”. In Schedule ‘B’ 
of the plaint, he also gave the account of 
money claim’ of Rs. 120 which was as fol- 
lows: 


“(A) Damages for occupa- 
tion of Block No. 9, as a licen- 
see for the month of Febru- 
ary, 1966 .. Rs. 100.00 


(B) Damages at the rate 
of Rs. 5/- per diem from 1-3- 
1966 till 4-3-1966 .. Rs. 20.00 


Total— Rs. 120/-” 


In paragraph 12 of his plaint, the plaintiff 
made the following unequivocal state- 
ments : 

“That the defendant is a Hcensee, 
pure and simple, in respect of Block No. 9, 
more fully described in Schedule A be- 
low. The plaintiff also claims to ùe en- 
titled to recover from the defendant, a 
sum of Rs, 120 as per account given in 
Schedule ‘B’ below......... a 


3. In the written statement, the 
defendant, however, took a position that 
he was not a licensee but was a tenant on 
a monthly rental of Rs. 34.50. 


4. On filing of this written state- 
ment, the plaintiff made an application 
for amendment of the plaint and for add- 
ing a new paragraph as paragraph 12-A 
‘and for certain other ancillary amend- 
ments, By this amendment, he made out 
an alternative claim that “assuming for 
the sake of argument but not admitting, 
that the case of surrender by the defen- 
dant of the shop premises described in 
Schedule ‘A’ below as set up by the plain- 
tiff, cannot be accepted in law or fact, 
the defendant has rendered himself liable 
to be evicted from the shop premises as 
he defaulted in paying the monthly rent 
for the months of December, 1965 and 
Jenuary, 1966". He thereupon made an 
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application on 5-8-74 making a very 
short statement therein that as the defen- 
dant had filed his written statement, he 
should be direced to deposit all the 
arrears of rent in terms of Section 11-A 
of the Act, The defendant filed a long 
rejoinder challenging the maintainability 
of the application for the simple reason 
that the plaintiff had not instituted the 
suit as a landlord within the meaning of 
Section 11 of the Act. The learned Sub- 
ordinate Judge upheld the objection of 
the defendant and rejected the prayer. 


5. In this Court, Mr. S. C. Ghosh, 
appearing for the petitioner, contended 


-that the petitioner was entitled to an 


order in his favour on the mere admission 
of the defendant of his status of a tenant 
and, therefore, the court below had com- 
mitted a serious error of jurisdiction. 
Learned counsel contended that it was 
open to the plaintiff to put forward an 
alternative case and claim an alternative 
relief, Therefore, as he had already claim- 
ed an alternative relief after the amend- 
ment, by putting an alternative case that 
he was a landlord, there was no difficulty 
in his way to get an order in his favour 
under Section 11-A of the Act. 


6. Having heard learned . counsel 
for the parties and examined the, entire 
scheme of the Act and the provisions of 
the Code of Civil Porcedure, I have got 
no doubt in my mind that the application 
of the petitioner has been rightly reject- 
ed by the learned Subordinate Judge, It 
is no doubt true that a plaintiff is entitled 
to claim an alternative relief as also to 
put forward an alternative case for con- 
sideration before the court just like a de- 
fendant who can put inconsistent pleas of 
defence. The undisputed question, how- 
ever, that obtains on the pleadings of the 
present petitioner is that in spite of the 
clear stand of the defendant that he is a 
tenant and not a licensee, he has not 
elected to reconcile himself as a landlord 
simpliciter. On the other hand, he wants 
to proceed on the footing that he is a les-. 
sor under the provisions of the T. P, Act 
entitled directly to eject the defendant 
without consideration of any of the pro- 
tections envisaged in Section 11 of. the 
Act for a tenant. It is true that the court 
will determine the question, if necessary, 
as to whether the plaintiff was the land- 


‘lord and the defendant a tenant in view 


of the defence as well as amendment of 
the plaint, But, in my opinion, that situa- 


‘tion and stage will arise only when the 


court comes to the conclusion that the 


1976 - 


plaintiff is not entitled to get the primary 
relief of ejectment of the defendant as a 
licensee pure and simple, an issue which 
has got to be decided in the suit, There- 
fore, until that stage comes, that is, when 
the trial court proceeds to the judgment 
and holds that the plaintiff is not entitled 
to his primary claim to eject the defen- 
dant as a lessor, the relationship of land- 
lord and tenant ‘between the parties is at 
a far distance. i 

T. Yet another aspect of the mat- 
ter may be examined at this very stage. 
Suppose an order under Section 11-A of 
the Act is passed against the defendant 
and the landlord withdraws the amount, 
but ultimately the Court records a find- 
ing that he was only a lessor and not a 
landlord, in that event he will derive 
undue advantage to which he was not en- 
titled otherwise. The court of law, there- 





fore, will be cautious in giving any un- 


due advantage to a suitor. In order to 
construe the basis of the plaintiff's claim, 
the allegation made in the plaint will be 
the only relevant consideration and he 
cannot be permitted to fall back upon 
the allegations made in the written state- 
ment. 

8. The provisions of Section 11-A 
are plain and unambiguous. They specif- 
cally provide that “if in a suit for re- 
covery of possession of any ‘building the 
tenant contests the suit, as regards claim 
for ejectment, the landlord may make an 
application at any stage of the suit for 
order on the tenant to deposit month by 
month rent at a rate at which it was last 
paid and also the arrears of rent......... 
The very wordings of Section 11-A, there- 
fore, provide that the suit must be by @ 
landlord and the amount that may be 
ordered to be paid by the defendant must 
be the rent payable by a tenant and not 
anything else such as damages for use 
and occupation by a lessee or the like. 


98. The penalty contemplated under 
Section 11-A is also relevant. In the case 
of failure to comply with the direction 
under this section, the defence of the ten- 
ant against ejectment is to be struck off. 
It has been settled by a long line of judi- 
cial decisions of this Court that only such 
defence has to be struck off which are 
qua-tenant and not any other defence. 
The defence, of course, of the defendant 
is that he is a tenant; nonetheless, this is 
not relevant for the purpose of passing an 
order under Section 11-A of the Act, for 
that defence has been put forward by the 
defendant in order to defeat the suit of 
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the plaintiff for his ejectment as a 
licensee. i 5 

10. Considering the case, there- 


fore, from all possible angles, it must be 
held that the application under Section 
11-A of the Act by the plaintiff was not 
maintainable as he has not sued the de- 
fendant as his landlord and under the 


provisions of the Buildings Control Act. 


The prayer of alternative relief and an 
alternative case put forward is immate- 
rial and of no consequence. 

11. In the result, the application 
fails and is dismissed, In the circumstan- 
ces, there will be no order as to costs. 

Application dismissed. 
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S. N. P. SINGH, C. J. AND S. K. JHA, J. 

Hari Prasad Agarwalla, Petitioner v. 
The State of Bihar and others, Respon- 
dents. 

Civil Writ Jur. Case No. 67 of 1973, 
D/- 25-7-1975. 

(A) Bihar and Orissa Public Demands 
Recovery Act (1914), S. 5 — Requisition 
for certificate —- Sigmature and verifica- 
tion is.a mandatory requirement, ; 


It is of essence to the statutory re- 
quirement that the requisitioning officer 
while sending his requisition for certifi- 
cate to the Certificate Officer must, on 
verification, say that he is satisfied after 
inquiry that the sum in respect of which 
the certificate is sought to be levied is 
due from the certificate debtor and every 
such requisition shall be signed and veri- 
fied by the officer making the requisition. 
The sheet on which a calculation for the 
assessment of the loss for ‘breach of agree- 
ment has been made and signed by the 
Divisional Forest Officer cannot be treated 
to be a requisition for certificate either in 
pursuance of Section 5 or in the prescrib- 
ed manner and in Form 2. (1890) ILR 17 
Cal 414 and 1958 BLJR 820, Referred to. 


j (Para 3) 
Cases Referred : Chronological Paras 
1958 BLJR 820 ='1958 Pat LR 358 4 
(1890) ILR 17 Cal 414 4 


B. P. Rajgarhia and S. K. Sharan, for 
Petitioner; Tara Kant Jha, Govt. Advo- 
cate and Jagannath Jha, Jr, Counsel to 
Govt, Advocate, for Respondents. 


S. K. JHA, J.:— This application un- 
der Articles 226 and 227 of the Constitu- 
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tases 
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-1971-72 pending in the court of the 
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tion of India has been filed by the certi- 
ficate debtor in Certificate Case No. 7 of 
Dis- 
trict Certificate Officer, Monghyr, res- 
pondent No. 4, praying to quash the pro- 
ceedings in the aforesaid certificate case. 
The notices and orders in the aforesaid 


‘ease issued to the petitioner . have been 


qc 


marked Annexures 1 to 4 to this applica- 
tion. The aforesaid certificate case is said 
to have been initiated against the peti- 
tioner by respondent No, 4 on a requisi- 
tion. purported to have been made by the 
Divisional Forest Officer, Monghyr, res- 
pondent No, 2. . 

2. The facts relevant for the dis- 
posal of this application may be shortly 
stated, There was an agreement for the 
purchase of Kendu leaf- from lot No. 179 
for a period. of. three years at an annual 
price of Rs. 13,600. -The petitioner - has 
asserted that the.aforesaid agreement was 
subject to a provision that the Forest De- 
partment of the State of Bihar, respon- 
dent No, 1, would not allow anyone elsé 
to cut Kendu trees from the aforesaid lot. 
During the period of settlement, the peti- 
tioner deposited a sum of Rs, 3,400 by 
way of security and also paid one year’s 
price for the settlement, the sum being 
Rs. 13,600. The petitioner enjoyed usu- 


: fructs of the subject-matter of settlement 


peacefully and uninterruptedly during 


- the year 1967-68. It is alleged in the peti- 
` tion that for the years 1968-69 and 1969- 
‘70 the Forest .Department accorded sanc- 


tion to Messrs, Bengal Paper Mills to cut 
timber from the lot in question including 
this timber of the trees -yielding. Kendu 
leaves, The aforesaid Mills, under such 
illegal sanction, started cutting the trees 
with the result that no Kendu leaves were 
left for exploitation by the petitioner. 
The petitioner thereafter requested the 
Divisional Forest Officer, respondent No. 
2, for a refund of the security money de- 
posited by him to the tune of Rs. 3,400 
aforesaid, His request was not acceded to. 
The petitioner alleges that, without any 
notice to him by the D.F.O. the Certificate 
‘Officer, Monghyr, respondent No. 4, pre- 
sumably, at the instance of the Divisional 
Forest Officer, respondent No. 2, issued a 
notice to the petitioner which he duly re- 
ceived and by which he was asked to pay 
a sum of Rs. 12,275. When the petitioner 
came to know about the certificate case, 


` he filed an objection on the 23rd of June, 


P3 


1971 that there has been no service of 
notice on him under Section 7 of the 
Bihar and Orissa Public Demands Reco- 


. very Act, 1914 (hereinafter to be referred 


ns 
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to as the Act). The petitioner has alsa 
asserted in bis writ petition that no re- 
quisition under Section 5 of the Act had 
been made by the Divisional Forest Offis 
cer and as such the issuance of a notika 
under Sections 4 and 6 under the signa~ 
ture of the Certificate Officer, respondent 
No, 4, a copy whereof has been marked 
Annexure 2 to the application, was wholly 
illegal, Of course, in the writ petition the 
petitioner has also denied his liability for 
any payment on ground, inter alia, that, 
since the Forest Department represented 
by respondent No, 2 ‘had ‘committed 
breach of agreement and the ‘petitioner 
had not been allowed to appropriate’ the 
uusufructs during the balance two years 
of the period of settlement, he could not 
be fastened with any liability for those 
two years. We were, however, not invit- 
ed by learned counsel for the parties 'to 
go into. this question, In a counter-affida- 


‘vit filed on behalf of the respondents, 


there is; of course, a denial with regard 
to the petitioner’s plea of breach of agree- 
ment and of his non-liability to pay. (It 
has also been stated in paragraph 12 of 
the counter-affidavit that the necessary 
requisition for instituting the certificate 
case against the petitioner by respondent 
No. 2 was duly filled up and signed and 
was sent along with letter No, 1622 dated 
12-4-71. It has, however, been submitted 
in paragraph 12 aforesaid that the Divi- 
sional Forest Officer was a representative 
of the Collector and the requisition. was 
sent under Section 4 of the Act and ‘as 
such the requisition was proper and the 
certificate proceeding was valid, sincé' a 
requisition was made by a representative 
of the Collector. The only point on which 
our decision was invited by learned 
counsel for the parties was as to whether 
a requisition duly filled up and signed by 
the requisitioning officer, namely, res+ 


pondent No, 2, had been sent to the Certi~ 


ficate Officer, respondent No, 4, and, ' if 
not so, then whether it can be held that 
the certificate issued against the petition- 
er under Section 4: (Annexure 2) could’ be 
said to be legal and valid or not, 

i | 


3. While the question aforesaid 


was debated at the Bar, learned counsel 
for the petitioner asserted with 
mence, as was the statement of the peti+ 
tioner in the writ petition, that no requi- 
sition under Section 5 of the Act in Form 
2 appended to the Act was at all sent to 
the Certificate Officer. On the contrary, 
on the basis of the statement, somewhat 
vague as it is, in paragraph 12 of the 


vehe~ 
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counter-affidavit, it was submitted by 
learned Government Advocate that the 
records of the case would bear it out that 
a requisition ‘was duly filled up and sign- 
ed in Form 2 under Section 5 of the Act 
by the requisitioning authority; namely, 
the Divisional Forest Officer and was 
sent to respondent No. 4. When the case 
was heard last on the 14th of July, 1975, 
learned Government Advocate requested 
this Court to adjourn the case so that he 
could show to-us from the original re- 
cords of the certificate proceedings that 
such a requisition under Section 5 had 
been signed and sent by respondent No, 2. 
Learned counsel for the petitioner not 
having objected to such a course and 


rather insisting that that would be doing. 


substantial justice -between the parties, 
the Court adjourned the case for today. 
As was requested by the learned Gov- 
ernment Advocate, on which request the 
case wag adjourned for today, before the 
hearing began, he (learned Government 
Advocate) very fairly produced for the 
perusal of this Court.the entire original 
record of the certificate proceedings, From 
a perusal of the entire record, we have 
not been able to find out any requisition 
in Form 2-of the appendix to the Act un- 
der Section 5 thereof either filled up and/ 
or signed by ‘the requisitioning officer — 
the Divisional Forest Officer, respondent 
No, 2. The letter bearing No. 1622 refer- 
red to in para, 12. of the counter-affidavit, 
to which I have made a mention herein- 
before, is a letter from the Divisional Fo- 


rest Officer to the Certificate Officer, Mon~’ 


ghyr, dated the 12th of April, 1971. The 
relevant pornon of the letter reads thus: 
“Sir, 


I have to enclose herewith necessary 
requisition for instituting certificate case 
against Shri Hari. Prasad Agrawal s/o 
Shri Nand Lal Agrawal, village: Jhajha, 
P. O.: Jhajha, District: Monghyr, for 
Rs. 12,275 Twelve Thousand two hundred 
seventyfive only for favour and of early 
realisation”, 

Enclosed along with the aforesaid letter 
is merely an order of assessment of the 
loss for the breach of agreement calculat- 
. ed by the Divisional Forest Officer as 
Rə. 12,275. Such an assessment order is 
neither in form nor does it comply with 
the provisions of Section 5 read with 
Form 2 of the appendix to the Act, Sec- 
tion 5 of the Act reads thus—- 


“5. Requisition for certificate in other 
cases— (1) when any public demand pay- 
able to any person other than the Collec- 
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tor is due, such person may send to the 
Certificate Officer a written Pegs in. 


‘the prescribed form: 


Provided that in the'case of! an eae 
framed by a liquidator under the Co-ope- 
rative Societies Act, 1912, the written re- 
quisition shall be sent by the Registrar of 
Co-operative Societies, Bihar and Orissa. 


(2) Every such requisition shall be 
signed and verified in the prescribed man- 
ner, and, except in such.cases as may be 
prescribed, shall be chargeable with 
a fee of the amount which would be 
payable under the Court Fees Act, 1870, 
in respect of a plaint for the recovery of 
a sum of money equal to that stated in 
the requisition as being due”, 

Form 2, which is the form for requisition 
for certificate under Section 5, apart from 
mentioning in the columns the name of 
certificate-debtor, address of the certifi- 
eate-debtor, amount of public demand for 
which this requisition is made and nature 


.of the public demand for which this re- 


quisition is made, also enjoins that after 
the filling up of these columns, the requi- 
sitioning’ officer shall state at the end of 
the requisition that— 


“I request you to recover the ebove- 
mentioned sum of Rs ......... which I am 
satisfled, after inquiry, is due from: the 
said ........ . in respect of 


vou by me on the. day of 


A.B. 

‘ (Designation)” 
It will thus be seen from the. provisions of 
Section 5 as also from the form of requi- 
sition for certificate in Form 2 that, every 
requisition made in respect of a public 
demand payable to any person other than 
the Collector shall be signed and verified 
in the manner prescribed and sent to the 
certificate officer. And, such a written re- 
quisition in the prescribed form should 
be sent to the Certificate Officer. It is of 
essence to the statutory requirement that 
the requisitioning officer while sending 
his requisition for certificate to the Certi- 
ficate Officer must, on verification, say 
that he is satisfied after inquiry that the 
sum in respect of which the certificate is 
sought to be levied is-due from the certi- 
ficate debtor and every such requisition 
shall be signed and verified by the officer 
making the requisition, The sheet on 
which a calculation for the assessment of 
the loss for breach of agreement has been 
made and signed by the Divisional Forest 
Officer cannot be treated to be a requisi- 
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tion for certificate either in pursuance of 
Section 5 or in the prescribed manner 
jand in Form 2. I.must also point out here 
that neither is the satisfaction of the Di- 
visional Forest Officer, respondent No, 2, 
recorded in that assessment chart nor is 
it duly verified by him in the prescribed 
manner, Thus it is clear that there. has 
been no requisition sent by respondent 
No. 2 to respondent No. 4 for the issuance 
. of a certificate to the petitioner in the 
prescribed manner and in Form, 2, Learn- 
ed Government Advocate, after going 
through the records of the case, had to 
concede that there was no requisition for 
_ a certificate made by the Divisional Fo- 
rest Officer under Section 5 in the pres- 
eribed form nor was there any verifica- 
tion made by him of the same, ` 


4. It was next contended by the 
learned Government Advocate that, al- 
though no requisition in the prescribed 
form and manner may have been sent by 
respondent No, 2 to respondent No. 4, the 


certificate, a notice with regard to which 


had been issued by respondent No. 4 and 
duly served on the petitioner, should be 
deemed to be in form 1 as envisaged by 
Sections 4 and 6 and should be deemed to 
be a substantial compliance with the sta- 
tutory requirement under Section 5 of the 


Act. There is no force. in this argument of . 


learned counsel for the respondents. In 
the oase of Gujraj Sahai v. Secretary of 
State for India in Council, ((1890) ILR 17 
Cal 414) it was observed by the Judicial 
Committee of the Privy Council as fol- 
lows:— 


“The Act (The Public Demands Re- 
covery Act) is an extremely stringent one; 
the policy of it we do not of course dis- 
cuss. But we suppose it to be that, as a 
matter of executive convenience, demands 
of a public nature, the justice of which 
has been enquired into and certified by 
officials of high rank and unquestionable 
integrity, may properly enjoy for the en- 
. forcement of them, the very exceptional 
privileges accorded to them by this Act; 
but subject to whatever safeguards are 
provided by the Act by the Es 
laid down in it.” 


And, again, at page 430 it was observed:— 


“We think it absolutely incumbent 
on the Courts, when considering the vali- 
dity of sales under this Act, to rigidly re- 
quire an exact compliance with the for- 
malities prescribed by the Legislature: 
to do so at least as rigidly as the Courts 
at home have, for instance, in copyright 
case and in many others, insisted on 
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exact obedience to prescribed formali- 
ties.” 

In the case of Gujraj Sahai, with which 
the Judicial Committee was seized the 
certificate did not bear the signature, and 
it was held that in such kind of cases the 
matter is of infinitely greater importance; 
for the non-compliance with the provi- 
sion prescribed by the Act prevented the 
Collector from being clothed with the 
powers conferred on him by the Act and 
the sale in such cases cannot be said 'to 
be under execution of a certificate duly 
made under the provisions of the Act and 
such sales would have to be 
struck down as absolutely void. 
This case has been referred to and relied 
on by a Bench of this Court in Nageshwar 
Prasad Singh v. Rai Bahadur Kashinath 
Singh (1958 BLJR 820), 
Prasad’s case the argument put forward 
on behalf of the certificate debtor was 
that it was only the matter of substance 
which, if not filled in, would be fatal :to 
the certificate. That means, it was suggest- 
ed, that it had no reference to such blanks 
in the form which had no material bear- 
ing upon the merits of any certificate 
issued, Such an argument was held to be 
untenable by this Court, and it was held 
that the term ‘matters of substance’ refers 
to the form prescribed by the Act and 
that remark cannot be limited. to. only 
certain items in the form. It will be notic- 
ed from the facts of those two cases that 
there it was merely the failure to put .in 
signature at its due place in the form. 
Even so, both the Judicial Committee ‘as 
well as the Bench of this Court held that 
in eonstruing the provisions of the Act 
such omission or failure would not 
amount to a mere irregularity but would 
be fatal to the certificate proceedings 
which would be deemed to be void ab ini- 
tio. The instant case with which we are 
concerned stands on a footing much 
worse for the respondents, What to talk 
of no signature or verification being 
appended to the form, as’I have already 
stated above, no requisition in Form 2 
under Section 5 of the Act was at all sent 
by respondent No. 2 to respondent No: 4. 
The notice in Form 1- read with Sections 
4 and 6 of the Act, which was sent to the 
petitioner by the Certificate Officer, res- 
pondent No, 4 states at the end of the 
certificate (Annexure 2), after all the 
columns had been filled up, that the Certi- 
ficate’ Officer was satisfied that the above 
mentioned sum of Rs. 12,275 was payable 
by the petitioner to the Divisional Forest 


Officer, Monghyr, This satisfaction of the 


In Nageshwar. 


| 
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Certificate Officer, even treating the mat- 
ter as of form only, is without any foun- 
dation, for the satisfaction of the Certifi- 
cate Officer must be based initially upon 
the satisfaction of the requisitioning offi- 
cer, namely, respondent No. 2 in the pre- 
sent case, who must have verified the re- 
quisition in Form 2 under Section 5 of the 
Act. In that view of the matter, J have 
no hesitation in holding that the certifi- 
cate proceedings started against the peti- 
tioner were wholly without jurisdiction. 


5. For the aforesaid reasons, I 
must hold that the entire proceedings in 
Certificate Case No. 7 of 1971-72 of the 
Court of the Certificate Officer, Monghyr, 
respondent No. 4 are without jurisdiction 
and Annexures 1, 2, 3 and 4 issued by res- 
pondents 3 and 4, who are the Collector 
and the Certificate Officer respectively, 
have to be quashed. This application is 
accordingly allowed but in the circum- 
stances of the case there would be no 
order as to cost, 


S. N, P. SINGH, C. J.:— I agree. 
Ordered accordingly. 
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H, L. AGRAWAL, J, 
Mt, Rani Krishna Kumari, Petitioner 
v, The State of Bihar and others, Oppo- 
site Party. ` 
Civil Revn. No. 1028 of 1973 D/- 
17-7-1975. 


(A) Land Acquisition Act (1894), Sec- 
tions 18 and 54 — Reference under S. 18 
— Disposal of matter on merits — Dis- 
missal of proceeding however on techni- 
cal ground — Order is award appealable 
under S, 54 — Revision not maintainable 
— (Civil P. C. (1908), S. 115). 


Where on a reference under S. 18, the 
Court disposed of the matter on merits 
recording a finding in favour of the peti- 
tioner and in spite of the above deter- 
mination confirmed the award of the Col- 
lector on the ground that the reference 
was barred by limitation not having been 
made within a period of six weeks as pro~ 
vided under Section 18 (2) (b) resulting in 
the ultimate dismissal of the proceeding, 
the order of the Court is nevertheless an 
award and will be appealable under S. 54 
and a revision is not maintainable. AIR 
1927 Lah 858 (2) and AIR 1918 Cal 445 (2), 
Distinguished; AIR 1931 Mad 26 (1); AIR 
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1970 Guj 37 and AIR 1924 Pat 608, Rel. 
on. (Paras 4 and 5) 
Cases Referred: Chronological Paras 
AIR 1970 Guj 37 = 37 FJR 7 

AIR 1931 Mad 26 (1) = 60 Mad LJ 676 5 
AIR 1927 Lah 858 (2) = 104 Ind Cas 397 4 
AIR 1924 Pat 608 = ILR 3 Pat 304 5 
AIR 1918 Cal 445 (2) = 39 Ind Cas 637 4 

Hari Kishore Thakur, for Petitioner; 
Ram Balak Mahto and Akhileswar Prasad 
Singh, for Opposite Party, 

ORDER :— This application under 
Section 115 of the Code of Civil Procedure 
arising out of an order of the learned 
Subordinate Judge in a reference under 
Section 18 of the Land Acquisition Act, 
raises an interesting question of law, and 
perhaps of first impression, - 

2. The learned Single Judge while 
admitting the application as a revision, 
directed the attention of the Bench to be 
drawn at the time of the final hearing to 
the question as to whether the application 
as a revision was maintainable or it was 
an appealable order. 

3. In order to appreciate the ques- 
tion, I would state the relevant facts very 
briefly. 8.33 acres of land of the petition- 
er were acquired under a land acquisi- 
tion proceeding. The Collector gave his 
award on 20th March, 1961, and the peti- 
tioner being dissatisfied with the amount 
of compensation made an application for 
referring the matter for determination of 
the Court. The Collector had allowed a 
total compensation of Rs. 2507.52 whereas 
the petitioner in her application under 
Section 18 of the Act, made a claim for 
Rs, 36,900. The Court below registered the 
case as Land Acquisition Case No. 17 of 
1963 and proceeded to determine the 
amount of compensation to be awarded 
to the petitioner under the various heads 
as contemplated under Section 23 of the 
Act. Parties adduced evidence by exami- 
nation of witnesses and production of 


-documents. On merits the court below re- 


corded a finding in favour of the peti- 
tioner in part whereby the petitioner 
could be entitled to get a compensation 
of Rs. 8,111.20. The Court below, however, 
in spite of the above determination con- 
firmed the award of the Collector on the 
ground that the reference was barred by 
limitation not having been made within 
a period of six weeks as provided under 
Section 18 (2) (b) of the Act, The peti- 
tioner was accordingly held not entitled 
to the benefit of his finding on the mat- 
ters determining the compensation. 

4. Mr. Hari Kishore Thakur, ap- 
pearing for the petitioner, contended that 


- 
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as the proceeding before the Court below 
had resulted in its dismissel on the ground 
of limitation, the order was not appeal- 


- able within the meaning of Section 54 of 


the Act, and a revision was competent. 
He however could not cite a single autho- 
rity where, in a similer situation the 
Civil Court, after a valid reference under 
Section 18 of the Act, had disposed of the 
matter on merits as well as on some other 
technical questions resulting in the ulti- 
mate dismissal of the proceeding. He re- 
ferred to the decision of Nafis-ud-Din v. 
Secy. of State (AIR 1927 Lah 858 (2)). 
That decision has followed the Bench de- 
cision of the Dambeswar Sharma v. Col- 
lector of Sibsagar (AIR 1918 Cal 445 (2)). 
In both the cases, referred to above, the 
reference applications were dismissed by 
the Civil Courts on a pure question of 
limitation. In other words, these refer- 


| ences were held to be time ‘barred as such, 


and the Court did not proceed to deter- 
mine any other question on merits of the 


case, much less the matter which it has ` 


to consider in regard to the determina- 
tion of the. compensation, In my opinion, 
therefore, these decisions are of no assis- 
tance to ‘the petitioner, Learned counsel 
next contended that an appeal is contem- 
plated under Section 54 of the Act only 
from the award or any part thereof. He, 


accordingly, contended that inasmuch as- 


the order in question did. not amount to 
an award, a revision would lie against the 
same. In this context, it would be neces- 
sary to refer to Section 26 of .the Act 
which indicates the form of an award, 
which has to be in writing signed by the 
Judge, specifying the amount awarded 
under the various clauses of sub-section 


(1) of Section 23, and also the amounts: 


(if any) respectively awarded under each 
of the other clauses of the same sub-sec- 
tion, together with the grounds of award- 
ing each of the said amounts. The order 
of the learned. Subordinate Judge in ques- 
tion ag already said above, has proceeded 
to consider the matter for the determina- 
tion of the amount of compensation to be 
awarded for the property in question and, 


: in my view, all the relevant ingredients 
: which have been mentioned under Sec- 


- wards the end of the argument in 


tion 23 of the Act, which would corres- 
pond to form of an award are fulfilled. 


It is plain that had the reference not 
failed on the question of limitation, which, 
learned counsel submitted, was urged to- 
the 


‘ court below, the decision would have 
been an award on ell fours within the 
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meaning of Section 26 of the Act. There 
cannot be any doubt of this situation. If 
that be so, then simply for the reason 
that the petitioner did not succeed in get- 
ting the advantage of the decision and. the 
compensation determined by the learned 
Subordinate Judge on account of the ques- 
tion of limitation, that would not, in my 
view, make any change in the form of the 
order from being an award to be any- 
thing else, I may illustrate the point with 
reference to a suit. Take for a example. a 
suit for money on the basis of a hand note. 
Tf on merits, the Court finds in favour of 
the plaintiff, but dismisses the suit on the 
question of limitation then it is obvious 
that only an appeal would lie against the 
said judgment and decree, It would not. 
be argued in that case that the decision 
of the court was only on the question of 
limitation and not on the merits, That 
apart, there is a further difficulty in the 
way of the petitioner, for the expression 
that has been used in Section 54 of the 
an appeal shall only lie in any 
proceedings under this Act ‘to the High 
Court from the award. or from any part 
of the award, of the Court......” it . can- 


not be doubted that even if a person | is 
aggrieved by even any part of the award, 
his remedy lies in filing an appeal if that 
part of the” order happens to be an 
award. ` a 


5. As already said above, no 
direct authority was cited at the bar. 
Nonetheless I would venture to take sup- 
port for my views from a few decisions 
although not directly in point. Reference 
may be first made to a Bench decision in 
K. T, Muthuveerappa Pillai v. Revenue 
Divisional “Officer, Melur, (AIR 1931 Mad 
26 (1)). This decision lays down that once 
a proper. reference comes before the Dis- 
trict Judge, his final order on it is an 
award whether he gives an additional 
amount or whether the acquisitioning 
officer’s award is upheld or not upheld for 
some reason. In that case an appeal would 
be competent. Shelat J. as he then was, 
delivering the judgment in the case of Bal 
Lalita v. Shardaben (AIR 1970 Guj 37) 
had also considered somewhat similar 
question. According to this decision every 
award shall be deemed to be a decree and 
the statement of the grounds of every 
such award is a judgment within the 
meaning of Section 2, Clause (2), and Sec- 
tion 2, Clause (9), respectively, . of the 
Code of Civil Procedure. The final deci- 
sion becomes the award which shall -be 
deemed to ‘be a decree as contemplated. in 
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Section 2 (2) of the Civil Procedure Code. 
The award has thus to be on the basis of 
a reference made.to the Court under Sec- 
tion 18 of the Act, The proceedings then 
commence in the court and the decision 
given on any such reference becomes an 
award under Section 26 of the Act. Any 
Party to such a decision will be bound by 
the same and the only remedy for the 
aggrieved party will be to file an appeal. 

Reference may also usefully be' made 
to our own High Court’s decision in Nitai 
Dutt v. Secy. of State (AIR 1924 Pat 608). 
I would like to refer some facts of this 
case, A house in the town of Jharia was 
acquired by the Collector. Notices under 
Section 9 of the Act were ordered to be 
issued upon three persons, namely, Nitai 
Dutt and his two brothers, who were pre- 
sumebly members of the joint family. All 
the three notices were, however, accepted 
by Bhusan Dutt alone, who also appeared 
before the Collector in the proceeding 
under Section 11 of the Act and obtained 
time purporting to act on behalf of him- 
self and his two brothers. Time was allow- 
ed, but no action was taken by any party 
on the adjourned dates, and the proceed- 
ing.was concluded and an award was 
made by the. Collector, Nitai Dutt alone 
then presented a petition claiming for a 
reference to the Court. When the matter 


came before the Court it took the view .- 


that the petition.for reference of Nital 
Dutt was itself not-maintainable and dis- 
missed the reference, A first appeal was 
taken by Nitai Dutt to this.Court and it 
was contended on behalf of the State that 
the appeal as such was not maintainable. 
Repelling this objection it was held that 
the appellant’s application for reference 
having ‘been rejected, there was in fact an 
award of the court in a proceeding under 
the Act and that, therefore, there was an 
appeal permissible within the provisions 
of Section 54. Learned Judges - held that 
what in fact happened was that when a 
reference took place, the result of dis- 
missing the claim referred had the effect 
of confirming the Collector’s award whe- 
ther the award was varied or whether it 
was confirmed, in either case an appeal 
was permissible under Section 54 of the 
Act, Reference was also made to the fur- 


award ‘be upheld”, In my opinion the 
Patna -decision is almost a complete ans- 
wer to the contention raised by Mr. 
Thakur inasmuch as in the last paragraph 
of the order the learned Subordinate 
Judge has held “Hence it is ordered, that 
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the reference be rejected. The award pre- 
pared by L, A. Department is accepted”. 
Having considered the matter from all 
possible angles, I have no hesitation in 
taking the view that the order in ques- 
tion was an award within the meaning of 
Section 54 of the Act and to providing 
the remedy to the petitioner by way of an 
appeal, This revision application ia, there- 
fore not maintainable, 

6. Learned counsel for the peti« 
tioner lastly made a prayer that this revi- 
sion application should itself be per- 
mitted to be converted into a first appeal. 
I would grant this prayer and direct that 
this revision application may be convert- 
ed into a first appeal to proceed in ac- 
cordance with law. In the circumstances, 
I would make no order for cost. 

Order accordingly. 
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Ganesh Lal Sonar, Appellant v. Mo~ 
hammad Ismail and another, Respondents. 

Second Appeal No, 227 of 1973, D/- 
29-1-1975." 

_ (A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947),.S. 11 (1) 
(d) — “By the last day of the month next 
following that for which the rent is pay- 
able” — [lustrative case of default. 

The tenancy was governed by | the 
Hindi Fasli Calendar. The tenant did not 
pay the rent for the months of Shrawan 
and Bhado in Fasli year 1369.. Those 
months ended respectively on 16§-8-62. and 
15-9-62 respectively. He had an option to 
pay the rent for these months within a 
period of one month next following the 
month of default in view of S. 11 (1) (d). 
The tenant paid rent on 19-10-62. It was 
contended on his behalf that the month of 
Ashwin, ending on 13-10-62, should not 
be taken into consideration as, in view of 
S. 24 of Old Limitation Act, and under 
the definition of ‘month’ in General Clau- 
ses Act, he could pay the rent till the end 
of October 1962, and so he was not a de- 
faulter : 


- Held that the tenant was a ‘defaulter’ 
within the meaning of S, 11 (1) (d). In 
view of the expression ‘by the last day of 
month next following that for which the 





*(Against order of K. D. Sharma, Addl. 
Sub-J., 8th Court, Patna, D/- 7-3-1973.) 
LS/BT/E394/75/AMG 
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rent is payable’, the whole of the month 
of Aswin which was the next following 
month of Bhado, the month in default, 
only was available to the tenant. 

(Para 6) 

(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Ss. 11 
(1) (d), 11-A — Withdrawal of the rent 
deposited by the tenant for the months of 
default in view of the order of the Court 
in earlier suit for ejectment of the tenant 
— Whether amounts to waiver of -the 
cause of action in a fresh suit for eject- 
ment by the landlord against the tenant — 
(Evidence Act (1872), S. 115 — Waiver). 

The plaintiff instituted a title suit for 
eviction of the tenant on the ground that 
he was defaulter within the meaning of 
S. 11 (1) (d) of the Act. As per the order 
of the Court the rent for the months of 
default was deposited by the tenant and 
withdrawn by the plaintiff. Afterwards, 
with the permission of the Court the 
plaintiff instituted a fresh -suit for the 
same cause of action as the tenancy was 
not determined by serving a notice of ter- 
mination under S. 106, T, P, Act, before 
institution of the earlier suit. It was con- 
tended on behalf of the tenant, that the 
withdrawal of the amount of rent for the 
period of default by the plaintiff amount- 
ed to a waiver of the cause of action in 
the subsequent suit. 

Held that the. principle of waiver 
would not apply as the amount was with- 
drawn under an express order of the 
Court. Further, under S. 11-A of the Act 
a safeguard had been provided to a land- 
lord that the acceptance of the rent depo- 
sited under S. 11 (1) (d) would not wipe 
out the cause of action that he might have 
against the tenant. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1968 SC 461 = (1968) 1 SCR 541 8 

S. P., Lal, for Appellant; Shyam Ki- 
shore Prasad, for Respondents, 

JUDGMENT :— In this second ap- 
peal by the defendant, a very interesting 
question has been raised for my conside- 
» ration. 

2. The plaintiffs instituted a title 
suit for eviction of the defendant from 
the suit premises bearing Holding No. 154, 


Circle No. 102, Ward No, 26 of the Patna. 


Municipal Corporation .on, the ground 
that he was a defaulter within the mean- 
ing of clause (d) of Section 11 (1) of the 
Bihar Buildings (Lease, Rent and Evic- 
tion} Control Act, 1947 (hereinafter refer- 
red to as the ‘Act’), having failed to pay 
rent for two months, namely, . Shrawan 


cm 
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A: LR. 
and Bhado 1369 Fasli. Admittedly, the 
tenancy in question is governed by ‘the 
Hindi (Fasli) calendar. The defendant re- 
sisted the suit on the ground that he was 
not a defaulter in the eye of law, having 
remitted the rent for the two months in 
question by money order within the sti- 
pulated period. 

3. The plaintiffs had instituted . 
earlier Title Suit No, 332 of 1962 in ‘the 
trial Court for the same relief and ‘the 
same cause of action against the defen- 
dant. In that suit, the plaintiffs had ob- 
tained an order under Section 11-A of ithe 
Act for deposit of the arrears of rent, in- 
cluding rent for the months of Shrawan 
and Bhado 1369 Fasli, which was deposit- 
ed by the defendant under the said provi- 


sion, and I am informed at the Bar that 


the plaintiffs withdrew the same. , The 
months of Shrawan, Bhado and Aswin in 
the Fasli year 1369 commenced on the 
18th of July, 16th of August and 15th of 
September and ended on the 15th August, 
14th September and 13th October 1962 
respectively. The earlier“title suit insti- 
tuted on the 27th September 1962 was, 
therefore, premature, as the period of one 
month after Bhado 1369 Fasli, dvi 

which period the tenant could have made 
the payment of the rent of that month, 
had not passed out, nor the plaintiffs had 


determined the tenancy in ques- 
tion by serving a notice ef ter- 
mination under Section 106 of ‘the. 


Transfer of Property Act. Accordingly, on 
23-6-1965, a petition was filed on behalf 
of the plaintiffs’ seeking permission of:the 
Court to withdraw the suit with liberty . 
to institute a fresh suit on the same cause - 
of action. The defendant did not object to . 


‘this prayer and, accordingly, the suit 


was permitted to be withdrawn with! an 
express permission to institute a fresh 
suit. 


4. The plaintiffs thereafter deter- 
mined the tenancy by serving a notice 
under Section 106 of the Transfer of. Pro- 
perty Act on the defendant and have in- - 
stituted the present suit for his eviction 
from the suit premises on the ground that 
he was a defaulter, having defaulted; to 
make payment of the rent for two months 
aforesaid, It is not denied that the tenant 


.had remitted the rent for the aforesaid 
‘two months 


on 19-10-1962 by money 
order, which was refused by the plain- 
tiffs. Both the Courts below have ¢oncur~ 
rently held that the defendant. wss a de- ‘ 
faulter within the meaning of Section 11 
(1) (d) of the Act, and, as auch. was liable 
to be evicted. 
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expression “at the disposal of the suit” 
used in sub-sec, (7) of Section 88 was in- 
terpreted to mean that the attached pro- 
perty stays under the control of the State 
Government and no rights in it can be 
transferred by any person in any way 
during the continuance of the attachment. 
It was on that reasoning that the learned 
Judge held that the occupancy rights not 
having been released from attachment, 
still continued in existence and did not 
ripen into ownership, as the Government 
was and continues to be in possession of 
the occupancy rights in dispute, Clause 
{a) of Section 3 of the Act was held to 
have no effect on the encumbrance of at- 
tachment created on the occupancy rights. 
Consequently the learned Judge held as 
below:— 

“Therefore, the occupancy rights will 
remain at the disposal of the State Gov- 
ernment and the Civil Court has no juris- 
diction to adjudicate upon those rights. 
Other rights, than the occupancy rights in 
the land, namely, the landlord’s rights, 
however, vest in the plaintiff-respondent.’ 
It was on the basis of the above finding 
that the State’s appeal was accepted and 
the plaintiff-appellant’s suit was dismiss- 
ed by the learned Judge, Not satisfied 
with the same, the unsuccessful plaintiff 
has preferred this appeal, 


6. After hearing learned counsel 
for the parties at length, we feel that the 
judgment of the learned single Judge in 


the Regular Second Appeal cannot be up- ' 


held. The law laid down by the Lahore 
High Court in the case of Dewa Singh, 
AIR 1928 Lah 562 has no application to 
the matter before us. The absconder had 
in that case applied under Section 89 of 
the Code for restoration of the property, 
before that the property had already been 
sold out by the Government. Whereas 
his application was rejected by the Ma- 
gistrate, it was allowed on appeal by the 
Sessions Judge. In a petition for revision 
of that order, the Lahore High Court 
modified the order of the Sessions Judge 
and directed payment of the sale pro- 
ceeds of the property to the absconder. 
Thereafter the absconder instituted the 
suit for a declaration to the effect that 
the sale of the attached land by auction 
was invalid and void and would not affect 
the absconder’s rights. It was, that kind 
of a suit which was-held to be barred. 
The two main distinctions between that 
case and ours are apparent, Firstly, the 
-absconder had resorted to` proceedings 
under Section 89 which had. culminated in 
ithe final order of the High Court, Se- 
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condly, the property in dispute was not at 
the disposal of the Government when the 
suit was filed, but had already passed out 
of the Government’s hands to a third per- 
son, The claim of the proclaimed offen- 
der for restoration of the property having 
failed, his claim in a civi] suit for a dec- 
laration about the sale being illegal or 
void was held to be outside the jurisdic- 
tion of the Civil Court. 


7. In Dattaji Nana Patil’s case AIR 
1923 Bom 198 (supra) no application for 
restoration had been made by the pro- 
claimed offender under Section 89 of the 
Code within the prescribed period and in 
the meantime an order of confiscation of 
the attached property to the State was 
passed, It was held that the effect of the 
order of confiscation was to put an end 
to any title which the proclaimed offen- 
der might have had with regard to the 
attached property and unless the offender 
had in some way acquired a title after 
the attachment it was difficult to see how 
his suit could be maintained, On the facts 
of the case it was held that the plaintiff 
in the suit before the Bombay Court had 
not acquired any title since confiscation 
of the property, and, therefore, he could 
not maintain the suit for possession. Thus 
the only material difference between the 
Lahore case and the Bombay case on the 
point with which we are concerned is that 
whereas in the Lahore case title in the 
property had passed out to a third person 
by sale, the title in the property in the 
Bombay case ‘had passed to the Govern- 
ment itself by the express order of con- 
fiscation, and the title claimed by the 
plaintiff in the suit was of pre-confisca- 
tion time. 

8. Mr. Pritam Singh Jain, learn- 
ed counsel] for the plaintiff-appellant, has 
invited our attention to the Full Bench 
judgment of the Madras High Court in 
Secretary of State for India in Council 
v. Rangasamy Aiyangar, 17 Cri LJ 296 - 
= (ATR 1917 Mad 366). It was held in 
that case that a reading of clause (7) of 
Section 88 with clauses (3) and (4) of that 
section shows that the right accrued to 
the Government by the property being at 
its disposal is only to secure to the Gov- 
ernment the enjoyment of the income 
therefrom during the continuance of the 
attachment as there are no words in Sec- 
tion 88 or 89 vesting the property and the 
share of the absconder in the Government. - 
Since no further action had been taken 
by the Government in that case (that is 
neither the property was expressly order-. 
ed to be confiscated nor sold out to a third 





194 P. & H, [Prs. 8-11] 


m), it was held that the apparent in- 
tention was to give the Government a hold 
on the property till the absconder sur- 
rendered himself. It was observed that 
there is no indication in Section 88 that 
by the mere process of attachment, con- 
fiscation of the property takes effect, The 
Full Bench held that the attached proper- 
ty is subject to the rights of the other 
members of the family and the appoint- 
ment of a receiver to realise the share of 
the absconder would not necessarily take 
the property out of the hands of the 
managing member, The question referred 
to the Full Bench in that case which was 
answered in the affirmative was:— 


“Can the undivided interest of an 

absconding person who ig a member of an 
undivided Hindu family, in the family 
property or any portion thereof be attach- 
ed under Section 88 of the Code of Cri- 
minal Procedure ?” 
Though the observations as contained m 
the judgment given by the Madras High 
Court on the basis of the opinion of the 
Full Bench do have some resemblance of 
being in favour of the plaintiff-appellant, 
` they do not in fact deal with the exact 
proposition with which we are faced. 


9. The next case to which slei 
ence was made by Mr, Jain is the judg- 
ment of a learned Single Judge of the 
Patna High Court in Bindeswari Prasad 
v, Lal Mungarj Lal, AIR 1937 Pat 642. The 
_ question that arose for decision in that 
case was whether any interest in the at- 
tached property which had been sold by 
the proclaimed offender before the at- 
tached property is sold by the Govern- 
ment vests in the purchaser from the Gov- 
etnment -or not. It was held that the 
property which is sold under Section 88 is 
the property of the accused and if he has 
‘before the sale, transferred any Interest In 
that property such interest cannot ob- 
~ viously be sold by the Government as the 
‘Government by attaching the property 
‘does not get any rights in its favour be- 
yond what Section 88 specifically provi- 
des. Only the auction-purchaser was held 
to be a necessary-party (besides the mori~ 
gagor) to the suit filed by the mortgagee 
(in whose favour the accused had mort- 
gaged the attached property) for the 
‘mortgage-decree after the sale of the at- 
tached property by the Government, Ex- 
cept that the suit was not held to be bar- 
red by eny provision of law, the judgment 
of the Patna High Court in the case of 
Bindeswari Prasad (supra) does not appear 
1o be of any direct help, 
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10. Counsel then referred to the 
judgment of a learned Single Judge of the 
Bombay High Court in Narayan Kondajt 
Temkar v. Govind Krishna Abhyankar, 
AIR 1929 Bom 200, wherein it was held 
that the words “at the disposal of Goy- 
ernment” in clause (7) of Section 88 do 
not imply that from:the moment the ab- 
sconder fails to appear on the date order- 
ed, all his right, title and interest in the 
property immediately pass over to the 
Government as the right passes to ‘the 
Government only with effect from the 
date of actual attachment of the property, 
It was further held that attachment con~ - 
fers no title, but merely prevents an alie- 
nation, Mr, Jain also invited our pointed 
attention to the form of the order autho- 
rising an attachment of the property of an 
absconder by the Deputy Commissioner as 
Collector prescribed under Section 88 of 
the Code contained in Schedule V. The 
operative words of the said order in the 
prescribed form are:—- 


“You are hereby authorised and Te- 

quested to cause the said land to be at- 
tached and to be held under attachment 
pending the further order of this Court, 
and to certify without delay what you 
may have done in pursuance of this 
order.” . 
Our attention was drawn to the above in 
order to show that no title in the pro~ 
perty passes to the Government as a Te- 
sult of mere attachment of the property, 
and that the Government merely holds ił 
pending further orders of the concerned 
Court. We agree with counsel that inas~ 
much as no further orders had been pass~ 
ed by the concerned Court and the pro~- 
perty had neither been confiscated by the 
Government nor sold to any outsider, it 
was retained by the Government in a pos 
sition analogous to that of a receiver, 


. IL The next case to which Mr, 
Jain referred is the judgment of the 
Lahore High Court in Shah Muhammad y. 
Emperor, AIR 1925 Lah 629. It was held 
by a learned single Judge of that Court 
in the case of Shah Muhammad that the 
property of an absconder against whom 
proceedings under Sections 87 and 88 have 
been taken should: be freed from attach- 
ment on the death of the absconder as 
all that can be attached under Section 88 
is the interest of the absconder, and on 
his death that interest ceases and the 
attached property must be released in 
favour of his heirs, Though it is not 
necessary for us to go to that extent for 
deciding the present appeal, it does appear 
to us that no provision in the Cede of 


é 
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Criminal Procedure bars the jurisdiction 
of a Civil Court trying -and adjudicating 
upon the claim of an heir of a deceased 
eonder for restoration of the property 






section (7) of Section 88 without any fur- 
ther order in the nature of confiscation, 


third person. There is difference in the 
rights of an absconder under Section 89 
end those of an heir of’ the absconder, 
The absconder can get the property res- 
tored within two years under Section 89 
only if he is able to prove to the satisfac- 
tion of the Criminal Court that he did not 
abscond or conceal himself for the pur- 
pose of avoiding the execution of the war- 
rant and that he had not such notice’ of 
the proclamation as to enable him to at- 
tend within the time specified therein. If 
he is not able to prove the above-men-~ 
tioned ingredients of Section 89, he can- 
not claim restoration of the ‘property even 
' within two years, ` No such restriction ‘is 
laid on the right of an heir of the deceas- 
-ed absconder to get back the property 
which is sttil held at the disposal of the 
Government under Section 88 (7). > 


tt 12. As ‘long ‘ago as in 1915 it was 
held by the Chief Court of Punjab im 
Niamat Ali v. Secretary of State for India 
1915 Pum Re 52 = (AIR 1915 Lah 12), that 
the heirs of a deceased absconder are en- 
titled: to succeed to the property of the 
absconder after his death, and that the 
possession of the Government over the 
property even if claimed to be that of an 
owner does not become adverse to the 
heirs tilt the death of.the absconder. Still 
earlier than that in Sadhu Singh v. Sec- 
retary of State for India, 1908 Pun Re 18, 
Ht was held by the Full © Bench of the 
Chief Court of Punjab that where the an> 


cestral immovable property of a person. 
subject to Punjab Customary ‘Law is at- 
tached under Section 88 of the Code and - 


sold by the Government, the sale conveys 
the life interest of the absconder and does 
not extinguish: the right of inheritance of 
his mele lineal descendants or of collate- 
Fals after his death. 

13. 
property of an absconder is not to punish 
him but to compel his-appearance, If the 
property has not been confiscated or dis- 
posed of, the title therein continues to 
vest'in the owner and thereafter in his 
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heirs.. In the instant case the property 
had admittedly been mutated in the name 
of the appellant, end even the learned 
single Judge has held that Tights other 
than those of occupancy, viz., “the land- 
lord’s rights vest in the plaintiff”, The 
finding that occupancy. rights continued 
despite the coming into force of the Act 
does not appear to be correct: All such 
occupancy rights in Punjab as were held 
by the -absconder ripened-into ownership 
on the coming into force of Section 3. 
Section 3 brought about an improvement 
in the status of the title of the occupancy 
tenant and not of the receiver or of any- 
one “at whose disposal” the property stood 
on that day as a result. of attachment. 
Tithe never ceases or gets transferred by 
attachment, but continues in the original 
owner. 


. 14, It is true that a civil suit for 
the land could not be filed by the ab- 
sconder himself after two years of attach- 
ment and otherwise than on the fulfilment 
of the two conditions laid down in Section 
89; but no such shackles are attached to 
the right of an heir of the absconder after 
the latter’s death. : Such heir has no right 
to apply under Section 89. The implied 
bar of Section 89°is only for such person 
who could have applied under that provi- 
sion, - The present plaintiff could not have 
so done, The occupancy tenancy (which 
had been attached) had ceased to exist as 
such. The title'in the property admitted- 
ly vested in the plaintiff. No provision of 
lew barred the jurisdiction of the Civil 
Court .to aa aay of his 
property. 

- 15 For the foregoing reasons we 
hold that the jurisdiction of- the 
Civil Court to try this suit was not bar- 
red by Section 89 of the Code or-by any 
other provision of law. Section. 9 of the 
Code of Civil Procedure provides that the 
Civil Court hag the. jurisdiction to try all 
causes which are not expressly or. im-_ 
pliedly barred by any other law. 

16. -For the reasons ‘assigned above, 
we allow this -appeal, set aside and re- 
versed the judgment of the learned single 
Judge and restore in its place the judg- ` 
ment of the first appellate Court granting 
the plaintiff a decree for possession of the 
land in dispute, In view of the complete 
absence of any direct authority on the 
question of law involved in the case we 
leave the parties to bear their own ‘costs 
throughout, . 

Appeal allowed. 
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PREM CHAND JAIN AND 
SURINDER SINGH, JJ. 

„Rikhi Ram and others, Appellants v. 
The State of Haryana and another, Res- 
pondents. 

Letters Patent Appeal No. 178 of 1974, 
D/- 29-10-1975.* 

(A) Constitution of India, Article 19 
(1) (g) — Content and ambit of guarantee 
under. 


- The constitutional guarantees under 
Article 19 can only protect the right of a 
citizen to carry on a trade or business but 
there is no guarantee available that the 
citizen will be ensured any profits in his 
trade or business throughout the year. 
Fluctuation in season, production, econo- 
mic conditions and so many other factors 
can always affect a trade or a business and 
itis for a person carrying on such a trade 
or business to see if the same is profit- 
able to him or not and whether he would 
like to continue in the said trade or busi- 
ness. The State can afford no guarantees 
in this respect. The “reasonable restric- 
tion” envisaged under Article 19 (6) may, 
in case of some commodities which are 
essential to the life of the community, 
even extend to total prohibition, The de- 
mand of the appellants that a continuous 
flow of wheat should be ensured for run- 
ning their trade is, to say the least, quite 
unreasonable, AIR 1954 SC 634, Foll. 

; (Para 11) 


(B) Haryana Wheat (Restriction on 
Stock of Products) Order (1973) — Va- 
lidity of Order — Locus standi to chal- 
lenge —- Chakki-owners and traders can- 
not plead the cause of producers when the 
latter class is not even a party — No legal 
right of petitioners is directly or indirect- 
ly affected by the said order and hence 
also’ they cannot assail the order, AIR 
1975 Punj 324, Dist.. AIR 1975 Punj 364, 
Reversed. (Para 10) 


(C) Letters Patent (P. & H.), Cl. 10 
— Point not raised before Single Judge — 
Cannot be allowed to be agitated in Letters 
Patent Appeal. (Civil P. C. (1908), Sec- 
tion 100.) (Para 10) 


(DD) Inter-Zonal Wheat and Wheat 
Products (Movement Control) Order, 1973 
— Challenge to validity — Who can ap- 
ply — No allegation that permit under the 
order was not granted when asked for — 


*(Against Judgment of M. R, Sharma, J., 
reported in AIR 1975 Punj 364.) 
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-of grinding wheat at Kalka 


Appellants in the circumstances bad no 
locus standi to challenge the order, AIR 
1975 Punj 364, Reversed, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 Punj 324 = 77 Pun LR 784 
10, 12, 13 
(1975) Civil Writ No. 6372 of 1974, D/- 
14-2-1975 (Punj) ' 12 


.AIR 1954. SC 634 di 


G. R. Majithia, for Appellants; Kul- 
Gip Singh, for Union of India, Naubat 
Singh, Dist. Attorney for Advocate-Gene- 
ral, Haryana, for Respondents, i 

SURINDER SINGH, J:— Rikhi Ram 
and others have appealed under Clause X 
of the Letters Patent of this Court against 
the judgment of a learned single Judge, 
dated February 13, 1974, passed in Civil 
Writ Petition No. 2570 of 1973 — Rikhi 
Ram v, State of Haryana, The facts in 
regard to the said writ petition may be 
briefly noticed. 

2- Appellants 1 to 10 are Chakki- 
owners, who are carrying on the business 
(State of ` 
Haryana). Appellants 11 and 12 are said 
to be traders dealing in grinding of wheat.’ ` 
The appellants claim to be holders of a. 
licence in form ‘B’ under the Haryana 
Wheat Dealers Licensing and Price Con- 
trol Order, 1973 (for short, the Price Con- 
trol Order), copy of which is Annexure 
‘A’ to the writ petition, Though not very 
material but it may be stated here that in 
the return filed on behalf of respondent 
No. 1 the stand taken is that appellants 
Nos. 11 and 12 have not obtained a licence 
under the above Order, A detailed re- 
ference was made in the writ petition to 
some Orders issued in exercise of the 
powers conferred under Section 3 of the 
Essential Commodities Act, 1955 (herein- 
after referred to as the Act), other than 
the Price Control Order referred to above. 
The first one is the Inter-Zonal Wheat and 
Wheat Products (Movement Control) 
Order, 1973 (for brevity, the Movement 
Control Order), issued by the Central 
Government on March 31, 1973, and pub- ` 
lished in the Haryana Government Ga- 
zette dated April 24, 1973, a copy of which 
is Annexure ‘B’ to the writ petition. The 
State of Haryana did not find mention in 
the List of States and Union Territories 
constituting the various zones in the Sche- 
dule attached with the original Move- 
ment Contro] Order but as per an amend- 
ment issued on April 2, 1973, this State . 
was included in the List. A copy of the . 
amending Order is also on the record, The 
third Order referred to in the writ peti- 
tion is the Haryana Wheat (Restriction on 
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Stock by Producers) Order, 1973 (herein- 
efter referred to as the Stock Order), copy 
whereof is Annexure ‘C to the writ peti- 
tion.. This Order was issued by the Har- 
yana Government on June 20, 1973, . in 
exercise of the powers conferred by Sec- 
tion 3 of the Act, read with the Orders 
enabling the Haryana Government to le- 
gislate in these matters with the prior con- 
currence of the Central Government. In 
the body of the writ petition, the lega- 
lity of another notification dated June 26, 
1973, issued under the Haryana Wheat 
Dealers Licensing and Price Control 
Order, 1973, copy whereof is Annexure 
‘D’ to the writ petition, was also ques 
tioned, though this challenge appears to 
have been curtailed in the prayer made 
at the conclusion of the petition. How- 
ever, the order of the learned single 
Judge, which is impugned in the present 
appeal, indicates that when the matter 
was canvassed before that Court, the le- 
gality of all the above mentioned Orders 
was mooted. 


3. The various points which were 
urged before the learned single Judge 
have been specifically formulated in the 
judgment as follows:— 


(1) The price of wheat has been fixed 
at an arbitrary figure, The market value 
of wheat is much higher and the traders, 
especially the chakki owners, are left with 
no profit, This arbitrary fixation of price 
has violated their fundamental right guar- 
anteed to them under Article 19 (1) (f) and 
(g) of the Constitution. 


(2) No uniform price of wheat can be 
fixed for areas which normally produce 
wheat and those areas in which the wheat 
is produced in almost negligible quantity. 

(3) The State Government cannot 
make fixation of the prices unless it also 
ensures adequate supply of wheat to the 
traders like chakki owners. 


4, Re: point (1) which was consi- 
dered at great length by the Jearned single 
Judge, concisely speaking, it was held that 
there was no basis to hold that the price 
of wheat fixed by the Government was 
arbitrary, Accepting the stand of the res- 
pondents, it was also held that the . fact 
that the Government itself purchased or- 
dinary wheat at the rate of Rs. 76/- per 
quintal and the chakki owners and other 
traders were allowed to sell it at the rate 
of Rs. 83.50 P. per quintal, showed that 
a considerable margin had been left for 
the traders. An additional margin of 
Rs, 6/- per quintal had been allowed to 
the chakki owners -if they grind wheat 
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into flour. The learned single Judge also- 


non-suited the appellants on the ground 
that none of them was, an actual producer 
of wheat and hence it was not open to them 
to assert that the price at which the pro- 
ducer was called upon to sell wheat was 
not a fair price. An observation was made 
in this connection that obviously the ap- 
pellants were “advocating the cause of the 
actual producers so that they may in- 
directly be able. to reap the actual bene- 
fit from the situation resulting from un- 
restricted hoarding of wheat and its sale 
at uncontrolled prices”, 


5. In regard to points (2) and (3), 
the learned single Judge was of the view 
that since the State Government is pur- 
chasing wheat at a fixed rate for the pur- 
pose of augmenting the needs of the defi- 
cit areas in the State, the fixation of uni- 
form rates for wheat-purchasing areas and 
non-purchasing areas cannot be made the 
basis of any valid attack. It was also 
held that if an essential commodity is in 
short supply, the steps which the compe~ 
tent authorities take for meeting the si- 
tuation are not open to attack unless and 
until any tangible rights of the citizens 
are infringed and hence a trader cannot 
insist that before fixing the minimum or 
maximum prices the Government must 
make arrangements for supplying a’ cer- 
tain quantity of wheat to them. Both the 
contentions ‘were, therefore, repelled. In 
consequence, it was held that the impugn- 
ed Orders issued by the Haryana Govern- 
ment, i.e., the Price Control Order and the 


. Stock Order, are not violative of any fun-. 
- damental rights guaranteed to the peti-. 


tioners-appellants,. The Central Govern- 
ment’s Order dated March 31, 1973, ie., 
the Movement Control Order, 
examined in the light of the submissions 
made and it was held that the provisions 
of that Order did not in any way impinge 


upon the fundamental rights guaranteed 


under the ‘Constitution, The Order was, 
therefore, immune from an attack on that 
score. The learned single Judge further 
noticed that there was no allegation that 
the appellants had actually applied for a 
permit under this Order and such a per- 
mit was refused to them. As such, they 
were not competent to question the vires 
of the Order, In these circumstances, the 
writ petition filed by the petitioners-ap- 


pellants was dismissed with no order ‘as 


to costs. 


6. With a view to impugn - the 
order of the learned gingle Judge, Shri 
G. R. Majithia, learned counsel] for the 


was also . 
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appellants, elaborated the following points 
during the course of his address:— 


. G) The Stock Order which imposes a 
restriction in respect of the maximum 
quantity of wheat which a producer can 
possess, is violative of Article 19 (1) (g) of 
the Constitution of India inasmuch as the 
said Order indirectly affects the trade of 
the appellants. 


Gi)- The - Movement ‘Control Order 
which places an arbitrary restriction on 
` the movement of wheat to/from a place 
in the zonal border area from/to any place 
outside that area without obtaining a per- 
_ mit, impinges upon the fundamental right 

of the appellants available to them under 
a ay 19 (1) (g) of the Consiirinon of 
Tn 


(iii) The Price Control Order ' issued 
by the Haryana Government on June 26, 
1973, is arbitrary and is ultra vires of Sec- 
tion 3 of the Act inasmuch as there is no 
fair margin of profit left for the dealer 
and this in turn tantamounts to eliminat- 
ing the appellants from their trade, The 
Order is, therefore, violative of Article 19 
{1) (g) of the Constitution of India. — 


7. Before taking up: point (i), it 
may be better to take up points Gi) and 
(iii) as these. points can be disposed of 
without much difficulty in view. of the 
circumstances noticed hereinafter, | 


8 In regard to point (ii), which 
relates to the challenge against the lege- 
lity of the Movement Control Order, it is 
net disputed that none of the appellants 
had at any time approached the compe- 
tent authority for the grant of permit. In 
the absence of any such request the ques- 
tion of grant or refusal of a permit did not 
arise, The necessary . corollary to these 
facts is that without having applied for 
the necessary permit, the appellants had 
ne locus standi to challenge the Order. 
Faced with this situation, the learned 
counsel did not press, and rightly so, this 
point and also submitted that if and when 
the applications of the appellants for grant 
of permit, on beling filed before the com- 
petent authority, are rejected and this 
rejection would adversely affect their 
Tights, they would make a grouse in this 
respect, In view of the statement of the 
learned counsel at the Bar, this point calls 
for no further deliberation. 


9. Coming now to point (lii), which 
pertains to a challenge against the arbi- 
trary nature of the notification dated June 
26, 1973, issued under the Price Control 
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Order, the controversy has been set at 
rest, by the learned District Attorney, 
Haryana, bringing! to our notice, that by 
virtue of Notification No. $.0.64/H.W.D.L./ 
P.C.0,./73/Cl, 13/74, dated April 29, 1974, 
the earlier Notification No, $.0.221/ 
H. W. D. L. and P.C.0./73/CI. 13/73 dated 
November 18, 1973, had been rescinded. 
The notification dated’ November 16, 1973, 
was the one which had superseded the im- 
pugned notification dated June 26, 1973, as 
per which the sale price of wheat and 
wheat flour had been fixed, The effect of 
notification dated April 29, 1974, therefore, 
is that there is no sale price fixed for the 
sale of wheat or wheat flour. The ques- 
tion of fixing a fair margin of profit for 
the dealer does not, ‘therefore, arise .and 
hence this ground of attack is no longer 
available to the appellants, For this rea- 
son the learned counsel for the appellants 
hag not pressed this contention, 


10. The beam may now be focuss- 
ed on point (i), while elucidating this 
point the learned counsel for the appel- 
lants has submitted that the Stock Order 
had prescribed a limit for the maximum 
quantity of wheat that a producer can 
possess for his own use and that of his 
household, apart from the quantity of 
wheat required by him for use as seed. 
The Stock Order further directed that 
within 5 days-from the date of com- 
mencement of this Order the producer 


must deliver the excess quantity of wheat | 


in his possession to the State Government 


at the procurement prices already fixed . 


vide notification dated April 13, 1973, issu- 
ed under clause 6 (1) of the Price Con- 
trol Order. The argument is that in com- 


pliance with the aforesaid Order, the pro- . 


ducer is called upon to dispose of all his \ 


stock of wheat in excess of the prescrib- 
ed limit, to the Government within a short 
time and a continuous flow of stock will 
not be available to the dealers for run- 
ning their trade effectively throughout 
the: year, It is by this mode of reasoning 
that the alleged violation of Article 19 (1) 
(g) is sought to be pressed into service. 
With a view to seek support for this con~ 
tention, the learned counsel has been at 
pains to cite passages from Civil Writ No. 
6273 of 1974 (Partap Singh Kadian v. 
State of Punjab),.decided on January 23, 
1975 = (reported in AIR 1975 Punj 324), 
by a Division ‘Bench of this Court 6. S. 
Sandhawalia and K. S. Tiwana, JJ.) ‘The 
impugned Order in the said case was the 
Punjab Wheat (Restriction on Stock by 
Producers) Order, 1974, which was held to 


be beyond the scope and ambit of the 


oa 
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powers conferred by Section 3 of the Act 
and, therefore, void. It is contended that 
for the reasons noticed in that case, the 
Haryana Stock Order may also be struck 
down, The argument is, however, not 
tenable for various reasons. The present 
is a` Letters Patent Appeal’. The point 
which is now being argued in appeal was 
never raised before the learned single 
Judge and the appellants cannot be allow- 
ed to agitate the point for the first time 
at this stage. Secondly, the - appellants 
have no locus standi to plead the cause of 
the producers in a case where the latter 
class is not even a party. No legal right 
of the appellants is affected directly by 
the Stock Order and a far-fetched conse- 
quence of the said.Order, which too is il- 
lusory, cannot clothe the appellants with 
the authority to assail the order, 


1L The apprehension of the appel- 
lants that they shell be eliminated from 
their trade on account of the non-avail- 
ability of wheat. and the restriction plac- 
ed upon the maximum limit of wheat that 
they can possess at a time, is also ill- 
founded as the Price Control Order of 
1973: hag been suitably amended vide’ no- 
tification dated Merch 31, 1975. By means 
of this “amendment, sub-clause (3) of 
Clause 5 of the Order, as it origi 
stood, has been deleted with the result 
that there is now no restriction on the 


sale of wheat by one dealer to another. ` 


The appellants can, therefore, always .re« 
planish their stocks by purchasing wheat 
from other dealers.’ The further demand 
of the appellants that a continuous flow 
of wheat should be ensured for running 
their trade is, to say the least, quite un- 
reasonable. The constitutional guarantees 
can only protect the right of a citizen to 
carry on a trade or business but there is 
no guarantee . available that the citizen 
will be ensured any profits in his trade or 
business throughout the year. Fluctuation 
in season, production, economic conditions 
d so many other factors can always 








ness to see if the same is profitable to him 
or not and whether he would like to con- 
tinue in the said trade or business,’ The 
State can afford no guarantees in this res- 
pect. We would go a step further. The 
“reasonable restriction” envisaged under 


modities which are essential to the life of 
the community, even extend to total pro- 
hibition, (ATR 1954 SC 634, Madhya Bha- 


rat Cotton Association Lid. v. Union of. 


India). The impugned orders are nowhere 
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Article 19 (6) may, in case of some com- ` 
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near the stage of. total prohibition but are 
merely regulatory. j 


12- |The decision în Partap Singh 
Kadian’s case (AIR 1975 Punj 324) (supra) 
was rendered in a writ petition filed by a 
producer. and not a trader. . Even in this 
case the learned Judges had the occasion 
to observe that the farmer or the agricul- 
tural producer is distinctly on a different 
footing from the trader-or a dealer,- who 
may acquire or purchase the produce from 
other sources. It was. further observed 
that in their case, it may perhaps be rea- 
sonable in a specific situation to require 
that they shall not purchase, acquire or. 
hold beyond a. specific stock or limit. The 
position in regard to the Steck Order in 
the Punjab case was also distinguishable 
from the Stock Order in the present case. 
Under Clause 5 of the Punjab Stock Order 
the producer was required to dispose of 
the excess quantity of wheat in his pos- 
session but no provision was made in re- 
gard to a particular person to whom the 
same was to be sold, An argument was, 
therefore, raised that the order was bad 
inasmuch as no particular buyer had been 
prescribed for ensuring the sale of excess 
stocks. In the impugned Haryana Stock 
Order,. the producer has been directed to 
deliver his excess stock of wheat to the 
Government for which the latter has te 
pay the fixed procurement price. The 
argument that the producers would be ob- 
liged to part with their excess stock of 
wheat at a throw away pricé is, therefore, 
not available in the case of Haryana 
Stock Order. On account of this and other 
differentiating features, Partap Singh Ka- 
dian’s case (supra) is of na assistance to 
the case of the appellants. It may be ob- 
served at this stage that in Civil Writ No. 
6372 of 1974, (M/s. Dhanna Mal Sehai Ram 
v. State of Punjab) filed on behalf. of 
some dealers, the same Division Bench 
vide judgment dated February 14, 1975, 
declined to strike down the Wheat Dea- 
lers Licensing and Price Control (Fourth 
Amendment) Order, 1974, by which the 
wholesale’ dealers (of Punjab) were re- 
quired to sell all their stocks of wheat in 
excess of a certain limit, to the Govern- 
ment at a fixed price and a restriction was 
even’ placed upon them to sell wheat only 
to the consumers and not to any other 
licensed dealer, 


13. Shorn of Partap Singh Kadian, 
(AIR 1975 Punj 324) which was the main 
plank of arguments by the learned coun- 
sel for the appellants, hardly anything 
more could be and was-urged in support 
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of the appeal which fails and is hereby 

dismissed with costs. 
PREM CHAND JAIN, J.:— I agree. 
Appeal dismissed. 
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Rattan Lal Ahluwalia, Appellant v. 
Jai Janinder Parshad, Respondent. 

First Appeal No. 399 of 1963, D/- 
27-10-1975." 

(A) Partnership Act (1932), Sections 
48, 50 and 52 — Partnership — Dissolu- 
. tion — Settlement of Accounts — Modes 
of — Settlement by compromise — Mere 
error not sufficient to reopen accounts. 
(Civil P. C. (1908), Order 20, Rule 5). 


The parties having accounts between 
them, who include partners in a business 
may settle those accounts in two ways; 
firstly, they may meet and ascertain the 
exact balance and work out their respec- 
tive liabilities and rights on the basis of 
information collected from the books of 
account and’ accept the same. that would 
be called an account stated and settled. 
In such a case, if it afterwards turns out 
that the agreement so arrived at by them 
was based upon error or the accounts had 
been tainted by fraud or misrepresenta- 
tion, the accounts between them can be 
reopened. Secondly, the said persons may 
agree not to ascertain the exact balance 
from the books of account but agree to a 
gross sum as the balance and also the 
sum which one is willing to pay and the 
other is content to accept; that may be 
called a settlement by compromise. A 
mere error in the accounts, if found after- 
wards, may not be a sufficient ground for 
reopening the accounts so settled by com- 
promise. However, if it is shown that a 
settlement by compromise was the result 
of fraud committed or misrepresentation 
made by one party to the other, the 
accounts between the parties may be re- 
opened if it is further shown that injus- 
tice had been done to the other side. AIR 
1930 Mad 141 and AIR 1947 Bom. 135 Rel. 
on. i (Para 5) 

(B) Contract Act (1872), Sections 17 
and 18 — ‘Fraud’ and ‘Misrepresentation’ 
— Distinction, 

, In cases of fraud and misrepresenta- 
tion there is misstatement or false state- 
ment of fact which misleads the party on 


*(From decree of Salig Ram Seth, Sr. Sub. 
J., Ambala, D/- 7-6-1963.) 
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whom the same is perpetrated. The prin- 
cipal difference between fraud and misre- 
presentation is that in the case of fraud 
the person making the suggestion, does 
not believe it to be true, while in the case 
of misrepresentation he believes to be 
true. (Para 5) 


(C) Partnership Act (1932), Section 
16 (a) — Applicability — Partner’s wife 
conducting business of publication of book 
— Consultation with partner admitted — 
Absence of evidence to show use of part- 
nership name or partnership property — 
Profits derived by wife cannot be deemed 
to be property of partnership, AIR 1959 
Cal 660, Dist. (Para 9) 
Cases Referred: Chronological] Paras 
AIR 1959 Cal 660 = 63 Cal WN 766 8 
AIR 1955 SC 468 = (1955) 2 SCR 48 9 
AIR 1947 Bom 135 = 48 Bom LR 727 5 
AIR 1930 Mad 141 = 123 Ind Cas 596 5 


M. S. Liberhan, for Appellant; G, C. 
Garg, for Respondent. 


JUDGMENT:— This appeal is by 
the defendant (hereinafter called the ap- 
pellant) and arose out of the suit institut- 
ed by Jai Janinder Parshad (hereinafter 
called the pen for recovery of 
Rs. 5,376/. (Rs. 4,200/- as balance of the 
principal amount and Rs, 1,176/- as inte- 
rest). 

2. His (the respondent's) case wus 
that he and the appellant had entered into 
oral agreement to run business of the 
manufacture and supply of Scientific Ap- 
paratus, Chemicals, Charts and Maps etc. 
under the name and style of Messrs. The 
Standard Scientific Apparatus and Chemi- 
cal Suppliers (hereinafter referred to as 
the partnership business) with effect from 
February 1, 1946, their shares in the pro- 
fits and losses in the said business being 
equal, ie., one-half each and they ran the 
said business in Ahluwalia Buildings, 
Ambala Cantt. since then. On August 18, 
1948, the said agreement was reduced to 
writing and they executed deed (herein- 
after called the partnership deed), About 
ten years thereafter, i.e., on September 30, 
1958, they dissolved the said partnership 
by means of a writing (hereinafter called 
the dissolution deed) and by mutual agree- 
ment it was settled that the appellant 
would take all the capital, stocks, effects 
and good will including copyright and 
one-half of the office furniture, and would 
be the sole proprietor of the said busi- 
ness, In consideration thereof, he pro- 
mised to pay Rs. 5,000/- to the respondent 
on or before April 30, 1959 and he (the 
respondent) had also taken one-half of the 
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office furniture and retired from the part- 
nership business, The appellant paid 
Rs. 500/- by means of a cheque (most pro- 
bably dated April 19, 1959) and Rs, 300/- 
in cash (most probably on March 14, 1959) 
i.e,- Rs. 800/- in all to the respondent. 
When he failed to pay the. balance of 
Rs, 4,200/. despite the respondent's giving 
a registered notice to him, he (the respon-. 
dent) sued him for recovery of Rs. 4,200/- 
being balance of the principal amount and 
Rs, 1,176/- as interest thereon. 


3. The broad facts alleged by the 
respondent were admitted by the appel- 
lant. He, however, contested the suit on 


the pleas that he was a sleeping partner. 


and had simply financed the partnership 
business while the respondent was a 
working partner, that the dissolution deed 
was vitiated by fraud and misrepresenta~ 
tion, and the respondent had defrauded 
him by misrepresenting state of things 
which was not real through misstatement 
and falsification of accounts and suppres- 
sion of facts, as e consequence of which 
he had agreed to pay Rs. 5,000/- to him 
‘that Rs, 475/- had been paid to the res- 
-pondent over and above the amount of 
Rs. 800/- admitted to have been received 
by him; and that he (the respondent) had 
by means of information collected from 
the partnership business published a di- 
- rectory known as Ashoka Guide (herein- 
after referred to ag such) in the name of 
his wife and had thereby benefited and 
caused loss to the partnership business. 
So, he claimed share in the said benefits 
to the extent of one-half and pleaded that 


the respondent was not entitled to claim - 


any amount from him. He also claimed 
costs, The respondent while filing repli- 
cation too claimed special costs, So the 
suit was tried on the following issues: 


(1) Whether the agreement dated 30th 
of September, 1958, 
and misrepresentation as alleged? 

(2) Whether the defendant is entitled 
to deduct any, if so what amount from 
the suit claim as alleged? 

(3) Whether the defendant has paid 
Rs. 475/- over and above the admitted 
payments ? 

(4) Whether the plaintiff is entitled to 
interest, if so at what rate? 

(5) Whether any of the parties is en- 
titled to special costs ? 

(6) Relief. 

Issue No. 5 wag not pressed at the time of 
arguments and, as such, no special costs 
were awarded to either party. The trial 
court answered issue No, 3 in the affirma~ 
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tive and held under issue No, 4 that the 
respondent was entitled to claim interest 
at the rate of Rs, 6/- per cent, per annum 
with effect from the date of notice given 
by him to the appellant. Finding issues ~ 
Nos. 1 and 2 in the negative, it granted a 
decree for Rs, 3,725/- with interest at the 
rate of Rs. 6/~ per cent per annum from 
the date of the said notice til] realisation, 
with proportionate costs to the respondent 
against the appellant. Aggrieved by the 
said decree, Rattan Lal (now the appel- 
lant) came to this Court in appeal. 


4. Mr. M. 5. Liberhan, the learned 
counsel for the appellant, assailed the 
findings recorded by the trial Court on 
issues: Nos. 1 and 2, and contended that 
the appellant was a sleeping partner and 
he had been defrauded by the wrong 
balance-sheet prepared and shown by the 
respondent, in executing the dissolution 
deed; and the respondent had published 
Ashoka Guide in the name of his wife by 
using information and knowledge derived 
from the partnership business. and had 
thereby earned a lot of money out of 
which one-half payable to him (the 
appellant) was not less than Rs. 15,000/-. 
I have not been able to agree with him. 
Partnership deed Exhibit D. W. 8/1 dis- 
closes that the appellant had financed the 
partnership business but it does not in- 
dicate that he (the appellant) was a sleep- 
ing partner. On the other hand, it reads 
to the contrary. In its clause (1) it is 
stated that the appellant as well as the 
respondent being partners had ‘been carry- 
ing on the business in partnership since 
February 1, 1946 i e . about two anda 
half years prior to execution of the 
partnership deed. Its clause (9) provided 
that neither the appellant nor the respon- 
dent could borrow individually any money 
for the partnership business. So, the said 
clause denied authority to the respondent 
to borrow money individually for the 
partnership business. In view of the said 
restriction, it would not be justified to say 
that the respondent was the sole working 
partner, or that the appellant had no hand 
whatsoever in the working of partnership 
business. Clause (12) of the partnership 
deed is to the effect that the accounts of 
the partnership business would continue 
to be operated upon by the appellant. 
There is nothing in the partnership deed 
to show that the respondent could ope- 
rate upon the accounts of the partnership 
business. Therefore, all the aforesaid 
clauses In the partnership deed; Exhibit 
D. W. 8/1, in my opinion, read inconsis- 
tent with the contention of the learned 
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counsel for the appellant that the appel- 
lant was a sleeping partner. Simply be 
cause it is provided in clause (4) of the 
partnership deed ‘that the respondent 
would be in charge of the actual working 
of the partnership does not necessarily, 
especially in view of the other clauses re~ 
ferred to above, make the appellant a 
sleeping partner, It is pertinent to note 
that the appellant appearing as D. W. 8 
admitted, and similar is the statement of 
Sadhu Ram D, W. 7 who had been em- 
ployed as Accountant in the partnership 
business and had been in the employment 
of the appellant as such after its dissolu~ 
tion, that he (the appellant) had. been ope~ 
rating the Bank account and used to sign 
cheques ag well as drafts; and had also 
been signing the balance-sheets yearly. 
In cross-examination the appellant fur- 
ther admitted that sometimes he might 
have been signing the correspondence 
whenever, the respondent happened to be 
absent, It is also in evidence from Sadhu 
Ram that the ledger of the partnership 
business was used to be signed by both 
the parties, viz., the appellant and the 
respondent, and the books of account as 
well as the stock register had been kept 
in the premises of the partnership busi- 
ness and the same were accessible and 
open for inspection to the appellant, and 
the respondent had been visiting the office 
which was located in the premises of the 
partnership: business. The aforesaid evi- 
dence which had been led. by the appel- 
lant himself, points out unmistakably that 
he was operating the Bank account, issu- 
ing cheques end signing drafts and ledger 
books, and the books relating to the part- 
nership business were lying in the premi~ 
ses of the partnership business, and were 
open to his inspection. AH these matters 
go a long way to show that he was taking 
part in running the partnership business, 
though the part mainly assigned to him 
related to financing the partnership busi- 
ness and to operate the accounts of the 
same, In presence of the said evidence, it 
seems difficult to maintain that he was a 
sleeping partner, His failure to be vigi- 
lant In issuing cheques and signing ledger 
books etc., or to inspect the book of ac- 
count does not, in my opinion, entitle him 
to claim the status of a sleeping partner, 


5. It seems fo me a well-settled 
-proposition that the parties having ac- 
counts between them, who include part- 
ners in a business, may settle those ac- 
counts in two ways; firstly, they may 
meet and ascertain the exact balance and 
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Tights on the basis of information collect- 
ed from the books of account and accept 
the same. that would be called an account 
stated and settled. In such a case, if it 
afterwards turns out that the agreement 
so arrived at by them was based upon 
error or the accounts had been tainted by 
fraud or misrepresentation, the accounts 
between them can be reopened. Second- 
ly, the said persons may agree not to as- 
certain the exact balance from the books 
of account but agree to a gross sum as 
the balance and also the sum which one 
is willing to pay and the other is content 
to accept; that may be called a settlement 
by compromise. A mere error in the ac- 
counts, if found afterwards, ‘may not be a 
sufficient ground for reopening the ac- 
counts so settled by compromise, How- 
ever, if it is shown that a settlement by 
compromise was the result of fraud com- 
mitted or misrepresentation made by one 
party to the other, the accounts between 
the parties may be reopened if it is fur- 
ther shown that injustice had been done 
to the other side. I am supported in this 
view by judgments reported in Vatakkam 
Chirayil Parkum Kurundaliammal v. T. 
P. E. N. Kunhi Kennan, AIR 1930 Mad 
141 and in Maneklal Mansukhbai v, 
Jwaladutt Pilani, ATR 1947 Bom 135. In 
clause (b) of the dissolution deed Exhibit 
P-1 it is clearly stated that the valuation 


- and estimates of all the properties, assets 


and effects and good will etc., of the part- 
nership business had been made by. 
mutual satisfaction of the parties. A bare 
reading of the said dissolution deed rex 
veals that it was more or less by compro- 
mise that the settlement was arrived ai 
between the parties whereby the appel- 
lant accepted the liability to pay Rupees 
5,000/- to the respondent on or before 
April 30, 1959, on account of the value of 
his (the respondent's) share in the stock, 
effects, good will etc., of the partnership 
business, and also in the copyright of all 
the charts and maps etc,, manufactured 
by the said partnership; In addition to 
one-half of the office furniture which he 
had. already taken, 


In cases. of fraud and misrepresenta- 
tion there is misstatement or false state- 
ment of fact(s) which misleads the party 
on whom the same is perpetrated. The 
principal difference between. fraud and 
misrepresentatior is that in the case of 
fraud the person making the suggestion, 
does not believe it to be true, while in the 
case of misrepresentation he believes to be 


work gut their respective liabilities and true, It was argued by the learned coun- 
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sel for the appellant that he had been 
misled by the balance sheet Exhibit D. W. 
7/1 (its copy Is Exhibit D. W. 7/1A) which 
indicated Habilities and assets of the part- 
nership and included the statement of ac- 
count relating to the year commencing 
from April 1, 1957 and ending on March 
31, 1958, and he believed correctness of 
the Sime on the assurance given by the 
respondent; and could not verify the ac- 
curacy of the said balance sheet since he 
was a sleeping partner, So, according to 
him, the appellant was defrauded or. at 
least he was misled to believe that (i) 
Adhe Press was debtor to the extent of 
Rs. 426.75 paise vide Balance Sheet ‘A’ 
prepared for the period from 1-4-1958 to 
30-9-1958 and to the extent of Rs. 684/- 
vide Exhibit D, W. 7/1A to the partner- 
ship business, but the said.press claimed 
to be creditor to the extent of Rs. 996.37 
paise of the partnership business (ii) that 


the price of the reference books purchas- * 


ed, was shown to be Rs. 3,208/. and it was 
found subsequently. that the said books 
were of the value of Rs. 2,832.62 paise, and 
even some of the reference books were 
found missing, and (iii) that the accounts 
of Sarvshri V. K. Bapna and T. V. Rawan 
who-were commission agents of the part- 
nership business, had been’ shown as 


squared but . subsequently Shri V. K. 


Bapna claimed Rs. 5,241/- and Shri T. V. 
Rawan claimed Rs. 4,505.35 paise. Balance 
sheet Exhibit ‘A’ prepared for the period 
from April 1, 1958 to September 30, 1958, 
was not signed by the respondent, and 
the evidence present on record ‘ig not suffi- 
cient to wafrant a finding that it was pre- 
pared by him or within his knowledge. 
- Therefore, he is not bound by it. Further 
it is in evidence from Sadhu Ram D. W. 7 
that at the instance of the appellant he 
had checked the aforesaid statement of 
account and had compared it with the 
books' of the partnership; and had found 
the same to be correct; and it was then 
signed by the appellant and was forward- 
ed to the Income-tax Authorities. Sadhu 
Ram also maintained that he had prepar- 
ed the balance sheet (Exhibit D. W. 7/14) 
from the books of account and the same 
had been signed by both the parties. So, 
when according to Sadhu “Ram both the 
aforesaid statements of account were 
found to be correct according to the books 
of the partnership, it cannot be said that 
the same contained any misstatement or 
false statement of fact. Since the appel- 


lant had signed the balance sheet (Exhi- 


bit D. W. 7/1A), he is bound by it and ` 


cannot question its correctness. He made 
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a futile attempt to explain his signature 
on it by saying that he had been signing 
the balance sheets without checking the 
correctness of the same. That, in my 
opinion, may amount to negligence or 
carelessness on his part but cannot earn 
riddance to him of his signature on the 
said. statement of account, If he failed to 
check the correctness of the same while 
signing the aforesaid balance sheet (Exhi- 
bit D. W. 7/LA), the fault lay with him 
and he should take the consequences, The 
record does not bear any evidence, much 
less reliable, to. show that the respondent 
had made any misstatement or false state- 
ment of fact which could have induced 
the appellant to believe something which 
Was not true, On the said state of evi- 
dence, it cannot be maintained, much less 
justly, that the respondent played any 
fraud or made any misrepresentation to 
the appellant whereby the latter could 
have been misled to accept the liability to 
pay Rs. 5,009/. to the former besides giv- 
ing one-half of the office furniture to him. 
While dissolving the partnership, the ap- 
pellant had taken good will and copyright 
of the articles besides the capital, stocks, 
effects of the partnership business’ So. 
the settlement arrived at by the parties by 
compromise as recorded in dissolution deed 
is not, in my opinion, tainted by fraud or 
misrepresentation. Sadhu. Ram admitted 
during cross-examination that he. had 
checked the. books of account about three 
and a half monthg after dissolution of the 
partnership business and had. appraised 
the appellant of all the matters, That 
means that if there was any error in the 
accounts, the same had come to the know- 
ledge of the appellant in or about the 
middle of. January, 1959. The appellant 
did not issue any notice to the respondent 
complaining about any misstatement of 
fact made by him or fraud committed by 
him, or about any error found in the 
books of account. On the other hand, he 
had paid Rs. 300/ in cash to the respon- 
dent on March 14, 1959, If it were a fact 
that the appellant had been defrauded by 
the respondent in arriving at the settle- 
ment recorded in the dissolution deed and 
the said matter had been brought to his 
notice by Sadhu Ram in the month of 
January, 1959, he could not, and was not 
expected to pay Rs, 300/- to the respon- 
dent on March 14, 1959. Therefore, the 
conduct of the appellant in not issuing 
any notice, to the effect referred to above, 
in paying the aforesaid amount of Rupees 
300/- to the respondent after coming to 
know about the fraud alleged to have 
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been committed on him, reads consistent 
with the conclusion arrived at that the 
dissolution deed was not tainted by fraud 
or misrepresentation. 


6. The partnership business had 
running account with the Abhe Press. 
Therefore, the possibility that in the said 
account, Rs, 426.75 paise were found due 
from the said Press on September 30, 
1958 when balance sheet ‘A’ was prepar- 
ed, and Rs. 684/- stood due from it to the 
partnership business on March 31, 1958, 
whén balance sheet Exhibit D. W, 7/1A 
was prepared, but on a later date the 
amount was found due to the Press from 
the partnership business, cannot be ex- 
cluded. Admittedly, the appellant and the 
respondent were liable to pay the debts 
incurred by the partnership business from 
third persons during the currency of the 
said business. The dissolution of the 
partnership business determined their 
liabilities inter se, but their liability to 
pay the debts incurred by the partnership 
business from third persons prior to Sep- 
tember 30, 1958 when the partnership 
business was dissolved, remained unalter- 
ed. So, if Abhe Press, or Sarvashri V. K. 
Bapna and T. V, Rawan had any genuine 
claim against the partnership business 


prior to September 30, 1958, they or any- ` 
one of them could proceed in that respect 


against both the parties. None of them 
gave any notice to the respondent for 
claiming any amount, Despite the notices 
alleged to have been received by the ap- 
pellant from Abhe Press and from Sarv- 
shri V, K. Bapna and T. V. Rawan he (the 
appellant) did not write to the respondent 
calling upon him to explain the claims 
made by the said Press and Sarvshri V. K. 
Bapna and T. V. Rawan. Neither the said 
Press or Shri V. K. Bapna nor Shri T, V. 
Rawan had instituted any suit for reco- 
very of the amounts alleged to have been 
claimed by them against the appellant, or 
against both the parties, On the said 
state of affairs, it is difficult to believe 
that any amount had, in fact, been due to 
the aforesaid Press, Shri V. K. Bapna or 
Shri T. V. Rawan on the date when disso- 
lution deed was executed, much less that 
the respondent had suppressed the same 
at the time of settlement arrived at by 
the parties, 


7. There is no evidence, much less 
convincing, to show that price of the re- 
ference books recorded in the stock regis- 
ter was higher than the one for which the 
same had been purchased, at the instance 
of the appellant, a local commissioner had 
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been appointed .to make search in the 
house and other premises occupied by the 
respondent. The said local commissioner - 
raided the house and other premises of 
the respondent, but on search no reference 
book belonging to the partnership busi- 
ness was found therein. The evidence 
present on record does not show that the 
respondent had taken away any reference 
book belonging to the partnership busi- 
ness, or that he had overhauled the same 
while recording its price in the stock re- 
gister, or any other book of account of the 
partnership business. It, thus, follows that 
the contention raised on behalf of the ap- 
pellant, that he had been misled to believe 
at the time of dissolution of partnership 
business, that Abhe Press wag a debtor al- 
though it was a creditor, and some 
amounts were due to Shri V, K. Bapna 
and Shri T. V. Rawan from the partner- 
ship business, and the price of the refer- 
ence books shown in the record and in 
the books of account was more than for 
which the same had been purchased, or 
some of the reference books were found 
missing, is not borne out by the record, 
and the same is overruled. : 


8. It is not disputed that Ashoka 
Guide had been published by Shrimati 
Sushila Goyal, who is wife of the respon- 
dent. She is under-Matric, and admitted 
that she had never studied science in any 
school, Therefore, the learned counsel for 
the appellant appears to be right in con- 
tending that having regard to her acade- 
mic qualifications, she could not possibly 
herself edit or prepare the Ashoka Guide. 
She explained that she had secured help 
in editing and publishing the Ashoka 
Guide from Shri B, D. Kapur, who had 
been employed by her. She, however, 
admitted that she used to consult her 
husband (the respondent) whenever she 
could not understand any word. There- 
fore, relying on Section 16 '(a) of the 
Indian Partnership Act (hereinafter called 
the Act), and the judgment reported in 
Abdul Razaak v, Mashiruddin Ahmad, 
AIR 1959 Cal 660, the learned counsel for 
the appellant urged that the income de- 
rived by Shrimati Sushila Goyal through 
the sale of Ashoka Guide should be - re- 
ckoned as that of her husband (the res- 
pondent), and he should render account for 
the same to him (the appellant), I am 
unable to agree with him. The facts of 
Abdul Razaak’s case (supra) were differ- 
ent. It appears that in that case Abdul 
Razaak had used the kiln and the appara- 


tus and machinery belonging to the ad- 


1976 


itted partnership between him and Ma- 
shiruddin Ahmad, for manufacturing the 
bricks which he had himself supplied to 


the Government and the price of which . 


had been obtained by him, It was, there- 
‘fore; observed that provisions of ‘Section 
16 (a) of the Act applied to the facts of 
the said case and Abdu] Razaak was held 
liable to account for the price which he 
had obtained from the Government for 
the said bricks on the ground that he had 
‘derived profits himself by using the pro- 
perty of the partnership. In the instant 
case, there is nothing to show that the 
respondent had derived any profits for 
himself from any transaction of the part- 
nership business, or from the use of any 
property, or business of the partnership 
or its name. Knowledge and information 
derived by the respondent from the part- 
nership business cannot, in my opinion, 
be termed as the property of the said 
partnership. So, the mere fact that some 
knowledge or information might have 
been given by the respondent to his wife 
Shrimati Sushila Goyal, or to her emplo- 
yee — Shri B. D. Kapur, cannot attract 
the provisions of Section.16 (a) of the Act. 
Further, the respondent stated in the 
middle of para. 2 of the replication that 
the Ashoka Guide had been published by 
his wife eleven months after dissolution 
of the partnership business, Shrimati Su- 
shila Goyal affirmed categorically in her 
statement that the Ashoka Guide had been 
published about a year after dissolution of 
the partnership business, The appellant 
did not refute the said statement and pro- 
fessed want of knowledge by representing 


that he did not know when it was pub-. 


lished, Therefore, the statement of Shri- 
mati Sushila Goyal being unrebutted pre- 
vails, and it has to be said that the Ashoka 
Guide had been published about a year 
after dissolution of the partnership busi- 
ness. In that view of the matter, I do not 
think that the appellant is entitled to 
share the benefits, or the income derived 
by Shrimatj Sushila Goyal from the pub- 
lication or sale of Ashoka Guide. It is 
also noteworthy that there is no evidence 
from which it can be concluded safely as 
to what amount'she had, in fact, derived 
as benefit or income from the publication 
or sale of the Ashoka Guide. 


9. At one stage of the arguments, 
the learned counsel for the appellant urg- 
ed that the trial Court was not justified 
in awarding interest to the respondent. 
The respondent gave notice to the appel- 
lant for-making payment of the amount 
stating therein clearly that if he failed to 
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pay the amount, interest at the rate of 
Rs, 12/- per cent per annum would be 
charged from him, Therefore, in view of 
the authority reported in Thawardas Phe- 
rumal v., Union of India, AIR 1955 SC 
468, the respondent was entitled to claim 
interest on the amount at the rate of 
Rs. 6/- per cent. per annum, from the date 
of the said notice, ie., April 17, 1961. The 
trial Court had allowed interest at the 
said rate, and from the said date to the 
respondent. Hence, I see no ground to 
agree with the learned counsel for the 
appellant that the interest at the said rate 
could not be allowed to the respondent. 


10. Therefore, I conclude that all 
the contentions raised by the learned 
counsel for the appellant are meritless, 
and the findings recorded by the trial 
Court on issues Nos, 1, 2 and 4 are im- 
peccable; and there is no substance in this 
appeal, . 

Consequently, I, maintaining the 
judgment and decree of the trial Court, 
dismiss this appeal with costs . 

. Appeal dismissed, 
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D, S. TEWATIA AND PRITAM SINGH 
- PATTAR, JJ. 


Ram Singh and others, Appellants v. 
Punjab State now Haryana State, Respon- 
dent. 

First Appeals Nos, 535 and 548 of 
1966, D/- 24-9-1975.* 


(A) Land Acquisition Act (1894), Sec- 
tion 18 (2) Proviso (b) — Application for 
reference — Limitation — Applicant not 
present at time of pronouncement of 
award by Collector — No proof that 
notice of award was either issued or serv- 
ed on him — Starting point of limitation 
of six months is date of knowledge of con- 
tents of award either actually or con- 
structively, 


Having regard to the scheme of the 
Land Acquisition Act a litera] and 
mechanical construction of the expression 
“six months from the date of the Col- 
in proviso (b) to Section 
18 (2) would not be appropriate and the 
knowledge either actually or constructive- 
ly of the party affected by the award is 
an essential requirement of fair play and 


*(From Award of Joginder Singh Chatha, 
Addl, Dist, J., Ambala, D/- 29-8-1966.) 


AT/BT/A256/76/KSB 


` 
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natural justice. Therefore, this expression 
used in .the proviso must mean the date 
when the award is either communicated 
to the party or is known by ‘him either 
actually or constructively. The know- 
ledge must relate to the essential contents 
of the award either actually or construc- 
tively.. AIR 1963 SC 1604 and AIR 1961 
SC 1500, Rel. on, (Paras. 8, 9) 


(B) Land Acquisition Act (1894) Sec- 
tions 18 and 54 — Appeal against decision 
of Court under Section 18 — Question of 
validity of reference as barred by limi- 


tation given up before Court — Question © 


as to maintainability of appeal on ground 
of invalidity of reference cannot be al- 
lowed to be raised for first time m appeal. 

The question of limitation is a mixed 
question of law and fact, and, therefore, 
it cannot be allowed to be raised for the 
first time in appeal especially when it in- 
volves the leading of evidence to prove 
the date of the knowledge of the. award. 
AIR 1949 East Punj 283 and AIR 1961 ‘All 
558, Rel. on; AIR 1975 Punj and Har 52 
(FB), Dist. |, (Para 9) 

(C) Land Acquisition Act (1894), Sec- 
tion 23 — Determination -of compensation 
for acquisition of land — Matters to be 
taken into account — Law laid down in 
AIR 1972 SC 1417 and AIR 1959 SC 428 
in this respect reiterated, (Paras 11, 12) 


(D) Land Acquisition Act (1894) Sec- 
tion 23 — ‘Market value’, determination of 
— Exemplars. 


Where the land acquired is a large 
area situated far away from the village 
abadi and is Ghair Mumkin Pahar Land 
consisting of steep and inaccessible hills, 
mutation orders relating to small plots of 
land situated near the village abadi and 
not having comparable benefits and ad- 
vantages cannot furnish any criteria for 
determining the market value of the land 
acquired, Large area of land cannot pos- 
sibly fetch a price at the same rate at 
which small plots are sold. “Case law. 
Ref, to. (Para 15) 

(E) Land Acquisition Act (1894), Sec- 
tion 23 —- Market value-— Determination 
— Potential value of land acquired at time 
of notification under Section 4 (1) to be 
taken into account — But advantages due 
te scheme for which it is acquired are not 
to be taken into account, AIR 1972 SC 
1417 and AIR 1959 sc 429, Rel. on. 

(Para 23) 

(F) Land Acquisition Act (1894), Sec- 
tion 23 — Market value of land’ — Value 
of trees standing thereon to be taken into 
account — Mode of determination, 
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‘cut the trees 


A. LE, 


Where the proprietors had no right to 
standing on the acquired 
land for long a period upto the date of 
notification under. Section 4 (1) by virtue 
of notification issued under Punjab Land 
Preservation Act and to collect or remove 
timber for sale as a means of profit, in- 
come or livelihood, or for any other pur- 
pose, not- bona fide domestic or agricul- 
tural, these restrictions on the rights of 
the owners to cut trees ete., have to be 
taken into consideration . in determining 


the price of the trees.. (Para 29) 
Cases Referred: Chronological ` Paras 
AIR 1975 Punj. and Har 52 = 76 Pun LR 

423 (FB) ` 6 


AIR 1974 Pat 224 = 1974 Pat LJR 80 16 
AIR 1972 SC ‘1417 = 1972 SCD 1065 


12, 22 

1971 UJ (SC) 274 
16 
AIR 1987 SC 465 = (1967) 1 SCR 489 21 
AIR 1963 SC 1604 = (1964)1 SCR 971 8 
AIR, 1961 SC 1500 = (1962) 1 SCR 676 8 
AIR 1961 All 558 = 1961 All LJ 73 9 
AIR 1959 SC 429 = 1959 Supp (1) SCR 
12, 22 


AIR 1971 SC 2015 = 


404 . 
AIR 1959 Mad 462 = (1959) 1 Mad LJ 348 
Ho 16 
AIR 1958 Ker 166 ` 16 


AIR 1949 East Punj 283 


l ' 9. 
‘AIR 1929 PC 112 = 56 Mad LJ 750 22 


Ram Singh Bindra with D. S. Chahal 
and Lakhwinder Singh, fot Appellants; 
Ram Lal Aggarwal with O. P, Hoshiar- 
puri; for Respondent, 


‘PRITAM SINGH PATTAR, J= By 
this judgment the following two regular 
first appeals which are directed against 
two separate awards dated August 29, 
1966, .of the Additional District Judge, 
Ambala, will be disposed of, as common 
questions of law and fact are involved in 
these appeals:— 

(i) R. F. A. No. 535 of 1966 —. Ram 
Singh and others v. Punjab State. 

(2) R. F. A. No, 548 of 1966 — “Chhiotu 
and others v. Punjab State, 


2.. In pursuance of the Punjab 
Government Notification No. 1448-Ft-IV- 
63/744, dated March 12, 1963, under Sec- 
tion 4 of the Land Acquisition Act, 1894,. 
and declaration issued vide Notification 
No. 1782-Ft-IV/63/898, dated March 18, 
1963, under Section 6 of that’ Act, the 
Government acquired 108 acres of land in 
V. Khudalisher and 2099 acres of land in 
village Kansal, Tehsil Kharar; District 
Ambala, at a public expense and for a 
public purpose, namely, for the execution 
of soil conservation and other important 
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works in the Catchment Area of Sukhna 
Lake, Chandigarh and for raising a green 
belt around the Capital, Land measuring 
513 Bighas 11 Biswas belonging to Ram 
Singh, Hari Singh and Bhajan Singh ap- 
pellants of Appeal] No. 535 of 1966, situat- 
ed in village Kansal was acquired by these 
notifications. Land measuring 308 Bighas 
and 13 Biswas belonging to Chhotu and 
others appellants of appeal No. 548 of 
1966 situated in village Kansal was ac- 
quired by the same notifications for the 
same purpose, The Land Acquisition Col- 
lector awarded compensation at the rate 
of Rs, 50/- per acre for this land, . Feel- 
ing aggrieved, Ram Singh, Harj Singh and 
Bhajan Singh appellants filed an applica- 
tion under Section 18 of the Land Acqui- 
sition Act to the Collector for making a 
reference to the District Judge alleging 
that the compensation awarded to them 
was very meagre, that the price of Banjar 
Qadim land should have been assessed at 
Rs. 500/- per Bigha and Rs. 150/- per 
Bigha for Ghair Mumkin land. It was 
also urged that the Collector did not 
award them any compensation for the 
trees standing in the land, which belonged 
to them, They maintained that they used 
to derive considerable income by selling 
Babar grass growing on this land, but no 
compensation was also allowed to them 
for that, The.Collector made a reference 
under Section 18 of the Land Acquisition 
Act to the District Judge for deciding the 
objections of Ram Singh and others ap- 
pellants. The Punjab State contested the 
objections of the appellants. It was plead- 
ed that the trees standing on the land 
belonged to the Forest Department as that 
area was under the management of that 


' Department. All the allegations made in 


the petition of the appellants were con- 
troverted. This reference was entrusted 
for decision to the Additional 
Judge, Ambala, by the District Judge. On 
the pleadings of the parties, the following 
issues were framed by the Additional 
District Judge:— 

(1) Whether the trees standing on the 
acquired land are not. the property of the 
petitioners and what is the proper amount 


_ of compensation payable for them, if they. 


are the property of the petitioners? 

(2) Whether the compensation award- 
ed by the Collector in this case is inade- 
quate and if so, what is the proper amount 
of compensation, payable to the petitioners 
for the property acquired ? 

(3) Relief. ; os 

3. Chhotu and others, appellants 
of Appeal No, 548 of 1966 also filed an 
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application, under Section 18 of the Land 
Acquisition Act before the Collector. Prac- 
tically on the same allegations and a re- 
ference was made by the Land Acquisi- 
tion Collector to the District Judge for 
deciding those objections, In that case 
also the Punjab State contested the alle- 
gations made in the petition, and on the 
pleadings of the parties the following 
issues were framed- by the Additional 
District Judge:— 


(1) Whether the trees standing on the 
acquired land are not the property of the 
petitioners and what is the proper amount 
of compensation payable for them, if they 
are the property of the petitioners ? 


(2) Whether the compensation award- 
ed by the Collector in this case is inade- 
quate and if so, what is the proper amount 
of compensation payable to the petitioners 
for the property acquired ? 

(3) Relief, l 


4. The Additional District’ Judge 
gave separate awards dated August 29, 
1966, in both these cases, On issue No. 1, 
he decided that the trees standing on the 
acquired land belonged to the appellants 
and they were entitled to compensation 
for the same, Since the Collector had not 
assessed any compensation for the trees, 
the Additional District Judge held that the 
Collector should give a supplementary 
award about the compensation due to the 
appellants about the trees standing on the 
acquired land. He directed the appel- 
lants to approach the Collector to make 
an award regarding the value of the trees. 
On Issue No. 2 it-was held that the ap- 
pellants failed to prove that the compen- 
sation awarded to them by the Land Ac- 
quisition Collector was inadequate and he 
decided Issue No. 2 against the appellants. 
As a result, he rejected the objections 
filed by. the appellants and maintained the 
award of the Collector regarding the price 
of the land, Feeling dissatisfied, Ram 
Singh and others filed Regular First Ap- 
peal No. 535 of 1966, alleging that the de- 
cision of the Additional District Judge is 
wrong and incorrect and it may be set 
aside and they may be awarded additional 
compensation of Rs, 1,25,000/. for the 
value of the trees and the land. They 
pleaded that the Additional District Judge 
ought to have determined and awarded 
the compensation for the trees. 

5. Chhotu and others filed sepa- 
rate Regular First Appeal No. 548 of 1966 
on the same grounds. They claimed 
Rs, 85,000/- as additional compensation for 
the trees and the land, 


208 P. & H. [Prs, 6-8] 


6. At the outset Mr. Ram Lal Ag- 
garwal, the learned counsel for the res- 
pondent-Punjab State raised a preliminary 
objection that the applications under Sec- 
tion 18 of the Land Acquisition Act, 1894, 
were made by the appellants long after the 
expiry of the period of limitation and that 
the order of reference made by the Col- 
lector was bad and consequently the 
awards of the Additional District Judge 
are invalid and both these appeals may 
be dismissed on this short ground, In sup- 
port of this contention he relied on a Full 
Bench judgment of this Court reported as 
M/s. Swatantra Land and Finance Private 
Ltd. v. State of Haryana, AIR 1975 Punj 
and Har 52 (FB), wherein it was held as 
under:— 


“The District Judge in a reference 
under Section 18 can go behind the refer- 
ence and determine whether the reference 
made to him was valid or not, that is, 
whether the conditions precedent pres- 
cribed in Section 18 had been complied 
with, one of which is that the application 
to the Collector for reference to the Dis- 
trict Judge should have been made within 
the prescribed time. If it has been made 
beyond time and the Collector does not 
reject it, the District Judge will be bound 
to adjudicate on the matter in case an ob- 
jection is raised by the respondent and to 
reject the reference if it is found that the 
application to the Collector was made be- 
yond the time prescribed in the proviso to 
sub-s. (2) of S. 18. While adjudicating on 
the objection of the respondent, the Dist. 
Judge does not go behind the reference 


but determines the objection of the res- . 


pondent as to its validity and maintainabi- 
lity so as to defeat the claim of the ap- 
plicant to any enhancement in the amount 
of compensation or modification of the 
award in any other way. 


It is well known principle of law 
that any provision of law, which autho- 
rises a competent authority to receive an 
application and to take action thereon if 
it is made within time, gives an inherent 
power to that authority to reject the same 
and not to act thereupon if it is made be- 
yond time. The Collector has not been 
given any authority to condone the delay 
and therefore, any reference made on a 
time-barred application will be illegal and 
not in accordance with the provisions of 
the Act, The fact that the Collector for- 
warded the time-barred applications to 
the Civil Court does not take away the 
jurisdiction of the Court to consider the 

contention of the State that the reference 
applications were barred by limitation,” 
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7. However, this decision is dis- 
tinguishable and is not applicable to the 
facts of this case. Jn the instant case, the 
Land Acquisition Collector pronounced 
his award on 28-10-1963, Notices under 
S. 12 (2) of the Land Acquisition Act were 
issued to the owners of the land and the 
appellants, who were not present, on 
October 28, 1963 and they were asked to 
receive the compensation amount on 
December 28, 1963. Applications under 
Section 18 (1) of the Act were made by 
the appellants of both the appeals to the 
Collector on January 27, 1965, requiring 
him to refer the matter for the determi- 
nation of the amount of compensation to 
the District Judge, Sub-section (2) of 
Section 18 of the Land Acquisition Act 
reads as follows:— 


“The application shall state the 
grounds on which objection to the award 
is taken: 

Provided that every such application 
shal] be made— 

(a) if the person making it was pre= 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the Col- 
lector’s award, 


(b) in other cases, within six weeks 
of the receipt of the notice from the Col-~ 
lector under Section 12, sub-section (2), 
or within six months from the date of the 
Collector’s award, whichever period shall 
first expire.” 


8. The applications under Section 
18 (1) of the Land Acquisition Act were 
admittedly filed one year and three 
months after the pronouncement of the 
award, However, it is undisputed that the 
appellants of both the appeals were not 
present before the Collector at the time 
when he pronounced his awards on Octo- 
ber 28, 1963, There is also no proof on 
the file to show whether notices under 
Section 12 (2) of the Act were sent to the 
appellants and when the same were serv- 
ed upon them. According to proviso ‘(b) 
of sub-section (2) of Section 18 of the 
Act, the appellants could make the appli- 
cations under Section 18 (1) of the Act to 
the Collector "within six months from the 
date of the Collectors award”. Having 
regard to the scheme of the Land Acqui- 
sition Act a literal and mechanical con- 
struction of these words, “six months 
from the date of the Collector’s award” 
would not be appropriate and the know- 
ledge either actually or constructively of 
the party affected by the award is an es- 


sential requirement of fair play and] 
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natural justice: - Therefore, this expres- 
sion used in the proviso must mean -the 
date when the award is either communi- 
cated to the party or is known by him 
either. actually or constructively, If the 
award was never. communicated to the 
party, the question is when did the. party 
know the award. Knowledge of the award 
does not mean a mere knowledge of the 
fact that the award has been made and it. 
must mean the ‘knowledge of the essen- 
tial contents of the award, If the award 
is communicated to a party under Section 
12 (2) of the Act, the party must be’ ob- 
viously fixed with knowledge of the con- 
tents of the award whether he reads it or 
not. Similarly when a party is present in 
Court either personally or through his re- 
presentative when the award issmade by 
the Collector, it must be presumed that he 
knows the contents of the award, ‘The ` 
knowledge must relate to the essential 
contents of the award either actually or 
constructively; 'vide State of Punjab v. 
Mst, Qaisar Jehan Begum, AIR 1963 SC 
1604 and Raja Harish Chandra Raj Singh 
v, Deputy Land Acquisition Officer, AIR. 
1961 SC 1500. ° , 


9. In the instant case the appel- 
lants were not present when the award _ 
was pronounced by the. Collector on -Oc- ` 
tober 28, 1963, There is also no proof on . 
the’ file when the notices under Section 
12 (2) of the Act were served upon them: 
In para, No. 7 of their application under 
Section 18, it was averred by the appel- 
lants that they came to know of the award 
only when they appeared before the Dist- 
rict and and Sessions Judge, Ambala, and 
that they did not know about this award 
prior to that date. In its reply, the res- 
pondent-State alleged that notices under 
Section 12 (2) of the Land Acquisition Act 
were served on the appellants asking them 
tc check and obtain their. compensation 
from the Land Acquisition Collector, but 
it was not mentioned when’ those notices 
were issued and when- the same were: 
served, The issues in this case were 
framed by the Additional District Judge 
on February 19, 1966, and no other issue 
was claimed by the. parties. In other 
words, the respondent gave up the plea 
regarding the alleged knowledge of this 
award of the appellants within six months 
of the pronouncement of the award. There 
is no proof on the file when the appellants” 
had knowledge of this award.. Thus, it is 
clear that this question regarding the li-. 
mitation was given up by the respondent- 
State before the Additional District Judge. 

e question of limitation is a mixed 
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question of law and fact, and, therefore, it 


cannot be allowed to be raised for the first|’ 


time in appeal, Before deciding this. point, 
the parties shall have to lead evidence to 
prove on what date the appellants of both 
these appeals came to know of the award. 
In this connection if any. authority is 
needed, reference may be made to Gopal 
Fateh Singh v. Sis Ram, AIR 1949 East 
Pun] 283 and Anwarul Hasan Khan v. 
Ali Mohammad, AIR 1961 All 558, There- 
fore, this preliminary objection, which is 
a mixed question of law and fact is not 
permitted to be raised for the first time in 
appeal, 


10. The land in dispute of both 
the appeals is situated in village Kansal. 
In the notification issued under Section 4 
(1) and Section 6 of the Land Acquisition 
Act, the total area of the acquired land 
in village Kansal was mentioned as 2099 
acres. However, in the award of the 
Land Acquisition Collector, the area of 
the acquired land of this village Kansal 
is stated to be 2007.67 acres, and its 
break-up is as follows:— 








Barani land 5.60 acres 
Banjar Qadim 3.28 acres 
Ghair Mumkin 1998.79 acres 
-Totali— 2007.67 acres ` 
11. Land. measuring 513 Bighas 


and 11 Biswas, which comes to about 107 


acres, belonging to Ram Singh and others, ' 


appellants of Appeal No. 535 of 1966, was 
acquired for the aforesaid purpose vide 
notifications mentioned above. Land 
measuring 308 Bighas and 13 Biswas, 
which comes to about 64.35 acres, belong- 
ing to Chhotu and others, appellants of 
Appeal No, 548 of 1966, was acquired for 
Section 23 (1) of the 
Land Acquisition Act lays down that in 
determining the amount of compensation 
to be awarded for land acquired under 
this Act, the Court shall take into con- 
sideration the following facts — 


First, the market-value of the land 


at the date of the publication of the noti- 


fication. under Section 4, sub-section (1); 
Secondly, the damage sustained by. 
the person interested, by reason of the 
taking of any standing crops or trees 
which may be on the land at the time of 
the Collector's taking possession thereof? 

thirdly ; 
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Sub-section (2) of Section 23 of that Act 
says that in addition to the market-value 
of the lend, as above provided, the Court 
shall in every case award a sum of fifteen 
per centum on such market-value, in con- 
sideration of the compulsory . nature of 
the acquisition, 


12. In Smt, Tribent Devi v, Col- 
lector, Ranchi, AIR 1972 SC 1417, & was 
held as underi= 


"The compensation payable fe ‘the 
owner of the land is the market value 
which is determined by reference to the 
price which a seller might reasonably ex- 
pect to obtain from a willing - purchaser, 
but as this may not be possible to ascer- 
tain with any: amount of precision, the 
authority charged with the duty to award 
‘compensation fs bound to make an esti- 
mate judged by-an objective standard, 
The land acquired has, therefore, to be 
valued not only with reference to its con~ 
dition at the time of the declaration under 
Section 4 of the Act but its potential 
value also must be taken into account, 
The sale deeds of the lands situated in 
the vicinity and the comparable benefits 


and advantages which they have, furnish- 


a rough and ready method of computing 
the market value, This, however, is not 
the only method. The rent which an 


owner wag actually receiving at the rele-. 


vant point of time or the rent which the 
neighbouring lands of similar nature are 
fetching can be taken into account by 
capitalising the rent which according to 
the present prevailing rate of interest is 
20 times the annual rent, But this also 
is not a conclusive method. The methods 
of valuation to be adopted in ascertaining 
the market-value of the land on the date 
_ of the notification under Section 4 (1) are: 
(i) Opinion of experts, (il) the price paid 
within a reasonable time in bona fide 
transacton of purchase of the lands ac- 
quired or the lands adjacent to the lands 
acquired and possessing similar advanta- 
ges; (iii) a number of years’ purchase of 
the actual or immediately prospective pro- 
fits of the lands acquired. These methods, 


however, do not preclude the Court from’ 


taking any other special: circumstances 
into consideration, the requirement being 
always to arrive as near as possible at an 
estimate of the market value. In arriv- 
ing at a reasonably correct market value, 
it may be necessary to take even two or 
all of those methods into account ‘inas+ 
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much as the exact valuation Is not al- 
ways possible as no two lands may be the . 
same either in respect of the situation or 
the extent or the potentiality nor is it 
possible in all cases to have reliable ma~ 
terial from which that valuation can be 
accurately determined,” 


To the same effect was the law laid down 
in Special Land Acquisition Officer, Ban- 
Seg v. T, Adinarayan Setty, AIR 1959 
aC 429, 


13, Having stated the Taw on the . 
point, I proceed fo discuss the evidenca 
adduced by the parties In this case to 
determine the market value of the land 
in dispute af the date of the publication 


-of the notification under Sectfon 4 (1) of 


the Land Acquisition Act, The notifica- ` 


-tion under Section 4 (1) of the Act inthis 


case was published on March 12, 1963. 
The Land Acquisition Collector in his 
award dated October 28, 1963, allowed 
compensation for the acquired land at 
the following rates:— 


Barani land Rs. ve per acre 
` Banjar Qadim Rs. 100/- per acre 
Ghair -Mumkin Rs, 50/- per acre 


14.. The parties. produced oral and 
documentary evidence to prove their res- 
pective allegations. The appellants pro- 
duced seven witnesses besides Ram Singh 
appellant appeared as his own witnéss, 
None of those witnesses deposed regarding 
the market value- of the land in dispute, 
Ram Singh A. W. 5 in his statement dated 
May 23, 1966, deposed that the market 
value of the entire land was Rs, 500/- per 
Bigha at the time of the acquisition, Shri 
Gurdip Singh, Land Acquisition Collector, 
was examined by the respondents as 
R. W. 2, and he deposed that the com- 
pensation regarding this Jand was assess~ 
ed by him on the basis of mutations and 
other factors. None of the other wit- 
nesses of the respondents stated a word - 
regarding the market value of this land. 
on the date of the issuance of the notifi- 
cation under Section 4 (1) of the Land 
Acquisition Act. The oral evidence ad- 
duced by the parties is not cogent and 
convincing to fix the market value of me 
land in dispute. : 


15. To prove. the market Saue of 
the land in dispute on March 12, 1963, 
the date of issuance’ of the notification 
under Section 4 of the Land Acquisition 
Act, the appellants produced copies of 


_ mutation orders, Exhibits P-1 to P-5, Ex- 
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` hibit P. 1 is a copy of mutation No, 406 
attested on November 26, 1959, of sale of 
15 Bighas'11 Biswas of Ghair Mumkin 
Pahar land situated in village Kharak 
Mangauli, Tehsil Kharar.’ This land was. 
sold for Rs, 2,000/- on the’basis of regis- 
tered sale deed dated August 12,. 1959. 
Exhibit p, 2 is a copy of mutation order 
No. 363 attested on December 9, 1957, 
pertaining to the sale of. 1 Bigha 10 
Biswas Banjar Qadim land situated in 
village Kharak Mangauli sold for Rs, 900/- 
on the basis of registered sale deed dated 
August 10, 1957. Exhibit p. 3 is a copy 
of mutation No. 366 attested on 19-2-1958, 
relating to’sale of 10 Biswas of Ghair 
Mumkin land situated in village Kharak 
Mangauli sold for Rs. 700/- on the basis 
of registered sale-deed dated October 19, 
4957. These mutation orders pertained to 
land situated in another village Kharak 
-Mangauli. There is no proof on the file 
what is the distance between village 
Kansal where the land in dispute is situ- 
ated and village Kharak Mangaulj and 
what is the distance between the land in 
dispute and the land sold on the basis of 
these mutation orders. It is: also not 
proved that the land sold on the basis of 
these mutation orders was’ of the same 
and similar type as the land in dispute. 
These are not sales of lands situated in 
the vicinity and having comparable: bene- 
fits and advantages and, therefore, these 
do not furnish a rough and ready method 
of computing the market value of the 
land in dispute. Moreover, the mutation 
orders Exhibits P-2, and P-3' pertain to 
sales which took place more than five 
years prior to the notification issued 
under Section 4 of the Land Acquisition 
Act in the instant case. In the case of 
Exhibit P-1, the sale took place about 
four years prior to the issuance’ of the no- 
tification under Section 4 of the Act. 
Thus, these mutations Exhibits P-1 to 
P-3 are not relevant to determine the 
market value of the land in dispute, and 
were rightly “ignored by the Additional 
District Judge, 


16. 


Exhibit Ps: m is a ' copy 
of the mutation order No. 667 
attested on- 11-4-1958, relating to 
the sale of 10. Biswas of Barani 


land situated in village Kansal. This land 
_was sold for Rs, 1,500/- on the basis of a 
registered sale deed dated September 25, 
1957. Exhibit P-5 is a copy of mutation’ 
Order No, 675 attested on January 27, 
1957, and relates to the sale of 15 Biswas 
`- ef Barani land situated in village Kansal 
This land was sold for Rs; 2,500/- on the 


Ram Singh v, State (P. S. 


“N.C. John’s 


Pattar J.) [Prs. 15-18] P.&H. 211 


basis of a registered sale deed dated Sep- 
tember 3, 1958, The respondent-Punjab 
State produced a plan showing that the 
small pieces of Barani land sold vide mu- 
tation orders Exhibits P-4 and P-5 are 
situated near the village abadi of village 
Kansal, whereas the acquired land in dis- 
pute is situated far away from the vil- 
lage. The registered sale deeds of these 
two sales have not been produced for 
reasons ‘best known to the appellants, From 
the sale deeds it could be ascertained for 
what purpose the land was purchased by 
the vendees and how the sale price was 
paid, The sale in Exhibit P-4 took place 
more than five years and sale in Exhibit 
P-5 took place more than 4 1/2 years prior 
to the issuance of the notification under 
Section 4 (1) of the Land Acquisition Act 
in the instant case. Further, the land 
sold vide mutations Exhibits P-4 and P-5 
was Barani and was situated near the 
village abadi and it was sold for the pur- 
pose of constructing houses, and, -there- 
fore, these sales cannot furnish any crite- 
ria for fixing the market value of the 
land in dispute, which is situated far away 
from the village abadi and is Ghair Mum- 
kin Pahar land consisting of steep and 
inaccessible hills. It is well-settled law 
that the value fetched for small pieces of 
land is no criterion to determine the mar- 
ket value for large area acquired, Large 
area of land cannot. possibly fetch a price 
at the same rate at which small plots are 
sold, void. Collector of Lakhimpur v. 
Bhuban Chandra Dutta, AIR 1971 SC 2015 
and Harbansh Narain Singh v, State of 
Bihar, AIR 1974 Pat 224 (supra), Velayu- 
dam Chettiar v. Special Tahsildar for 
Land Acquisition, AIR 1959 Mad 462 and 
Trust v. State of Kerala, 
ATR 1958 Ker 166, 


- 17. . Therefore, for the reasons 
given above and in view of the law laid 
down in these decisions, these mutation 
orders Exhibits P-4 and P-5 have to be 
ignored being irreleyant to determine the 
market value of the: land in dispute. _ 

18: Exhibit P-6 is a copy of the 
award dated November 20, 1964, of the 
Additional District Judge, "Ambala, . per- 
taining to land situated in village’ Dara 
Kharauni, Tehsil Kharar. In that: case 
land measuring 1518.72 acres situated in 
that village was acquired by the State of 
Punjab at a public expense for the esta- 
blishment of cantonment at Chandigarh, 
for the Union of India.. Notification to 
acquire this land: under Section 4 (1) of 
the Land Acquisition Act was ,published 
on. February 17, 1962. The acquired land 
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consisted of Barani, Banjar Jadid, Aabi 
and Ghair Mumkin land situated in vil- 
lage Dara Kharauni, The learned Addi- 
tional District Judge after considering the 
oral and documentary evidence of the 
parties fixed the market value of the 
Ghair Mumkin land at the rate of Rupees 
500/- per acre. 
rauni is situated at a distance of about a 
mile from. village Kansal, where the land 
in dispute is situated; The distance be- 
tween the acquired land and the Ghair 
Mumkin land mentioned in Exhibit P-6 is 
‘not much, ` It was stated at the bar ‘by 


the counsel for the parties that an appeal 


against this.award filed in this Court was 
dismissed. The land acquired in that 
case is situated in the. vicinity and had 
similar benefits and advantages and this 
award in my opinion is the best instance 
in fixing the market value of Ghair Mum- 
kin land in dispute. Therefore, I hold 
that the market value of the Ghair Mum- 
kin land in dispute must be fixed in 
accordance with the price fixed in Exhi- 
bit p. 6 at the rate of Rs. 500/- per acre. 


19. The respondent Punjab State - 


produced copies of four mutations of sales 
‘of Barani land situated in village Kansal 
to prove the market value of the Barani 
land and these are Exhibit R-6 to R-9. 
Exhibit R-6 is a copy of mutation No. 682 
and on its basis land measuring 3 Bighas 
‘4 Biswas was sold for Rs, 500/- on the 
basis of-a registered sale deed dated June 
22, 1966. Exhibit R-7 is a copy of muta- 
tion No. 676 and on its basis Barani land 
measuring 8 Bighas 13 Biswas was sold 
for Rs, 200/- on the basis of a registered 
sale deed dated October 10, 1958. Exhi- 
bit R-8 is a copy of the mutation Order 
No, 677 and on its basis Barani land 
measuring 9 Bighas was sold for Rs. 200/- 
on the basis of a registered sale deed 
dated October 10, 1958. Exhibit R-9 is a 
copy of the mutation Order No, 678 and 
on its basis land measuring 20 Bighas 13 
Biswas was sold for Rs. 1,000/- on the 
basis of registered sale deed dated Octo~ 
ber 28; 1958. The land sold on the basis 
of Ext. R-9 was partly Ghair Mazruha and 
partly Barani land and the area of the 
Ghair Mazruha land was 8 Bighas, 10 Biss 
was, It is evident that the sale referred to 
in Ext, R-6 took place about seven years 
prior to the issuance of the notification 
under Section 4 (1) of the Land Acquisi- 
tion Act in the instant case- while the 
sales in the other mutation orders Exhi- 


bits R-7 to R-9 took place about 4 1/2. 


years prior to the issuance of the noti- 
fication. Moreover, these mutation orders 
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Exhibits R-6 to R-9 pertained to Baranł 
land and, therefore, these are not rele- 
vant for fixing the value of Għair Mum- 


- kin land in dispute. The Land Acquisi-. - 


tion Collector fixed the market value of 
Barani land in dispute at Rs, 744/~ per 
acre and this decision .was confirmed by 
the Additional District Judge in his 
award. This valuation was not contested 
before us by the counsel for the parties, 
Therefore, the decision of the Additional 
District Judge on this point is confirmed 
and the market value of the Barani land 
is fixed at Rs. 744/. per acre, 


20. There is not much difference 
in the value of Ghair Mumkin land and 
the: Banjar Qadim land, Therefore, we 
propose to fix the value of the Banjar 
Qadim land also at the rate of Rs. 500/~ 
per acre, 


21.. Mr. Ram Singh Bindra, the 
learned counse] for the appellants, then 
contended that besides the market value 
of the land in dispute the appellants are 
also entitled to the additional price on 
account of potential value of this land. 
There is neither any allegation nor any 
evidence on the file what was the poten- 
tial value. of this land. In Raghubans 
Narain Singh v., Uttar Pradesh Govern- 
ment, AIR 1967 SC 465, at was held as 
under:— 


‘ 


“Market value on the basis of which 
compensation is payable under Section 23 
of the Act means the price ‘that a willing- 
purchaser would pay to a willing seller 
for a property having due regard to its 
existing condition, with all its existing 
advantages, and its potential - possibilities 
when laid out in its most advantageous 
manner, excluding any advantages due to 
the carrying out of the scheme for the 
purposes for which the property is com- 
pulsorily acquired.” 


22. In -Vallabhdas Naran}i v. Col- 
lector, AIR 1929.PC 112, the facts were 
that the land acquired was an irregular- 
ly shaped piece by the sea and was cov- 
ered by the tide at various times and for 
ordinary purposes was practically useless. 
It was, however, capable of being used 
for salt works, On these facts, it was 
held as under:— 


“that the present market value of 
that potentiality would decide the ono 
of compensation.” 


In Smt, Tribeni Devi’s case (AIR 1972 sc 
1417) (supra) it was observed that the 
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value of the acquired land has to be fix- 
ed not only with respect to its condition 
at the time of the declaration -under Sec. 
4 of the Act but its potential value also 
must be taken into account, In Special 
Land Acquisition Officer v, T. Adinarayan 
Setty, ATR 1959 SC 429, it was held that 
the purpose for which the land was ac- 
quired, is extraneous consideration which 
has no bearing on -the question of valua- 
tion of the land, Section 24 of the Land 
Acquisition Act says that the Court shall 
not take into consideration— 

firstly 

secondly 

thirdly 
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- fifthly, any increase to the value of a 


the land acquired likely to accrue from 
the use to which it will be put when - ac- 
quired; 


sixthly, any increase to the value of _ 


the other land of the person interested 
likely to accrue from the use to which the 
land acquired will be put; or 


seventhly einer sees EET R 

23. From the above-mentioned 
decisions it is clear that the potential 
value of the land in dispute at the time 
of the publication of the notification under 
Section 4 (1) of the Land Acquisition Act 
is to be taken into account and not there- 
after, Any advantages due to the carry- 
ing out of the scheme for the purposes for 
which the property is compulsorily ac- 
quired are not to be taken into conside- 
ration in determining the potential value 
of the land in dispute. Practically the 
whole of the ‘land in dispute is Ghair 
Mumkin full of steep and inaccessible 
hills and it had no potential value at all, 
Therefore, this contention of the learned 
counsel for the appellant is rejected as 
devoid of force. 


24. For the reasons given above it 
is held that the market value of the land 
at the date of the publication of the noti- 
fication under Section 4 (1) of the Land 
Acquisition Act is fixed at the following 
rates:— 


Barani land Rs. 744/- per acre 


Banjar Qadim Rs. 500/- per acre 
land : 
Ghair Mumkin Rs. 500/- per acre 
land 


The decision of tthe Additional District 
Judge regarding the price of Banjar 
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No, 1 is modified as mentioned above. 
25-28. The Additional District 


Judge in his award held that the - tree 


standing on the acquired land belonged to 
the appellants and the other proprietors 
of the land and this finding has not been 
contested in this appeal. The respondent 
State of Punjab did not file any appeal 
against this decision nor they filed any 
cross-objections. .So this decision regard- 
ing the ownership of the trees standing 
on the acquired land is binding on the 


. parties. The Land Acquisition Collector: 
did not give any award 


regarding the 
price of the trees standing on this land 
because he held that the trees were not 
acquired and that'the same belonged to 
the State. The Additional District Judge, 
therefore, held that it was incumbent on 
the Collector to make his supplementary 
award about the price of the trees and 
that the petitioners should apply to the 
Collector to make an award regarding the 
trees and if they are dissatisfied with the 
price fixed by him then they could ap- 
proach the competent Court, It is undis- 
puted that thereafter a petition was made 


by the appellants and other proprietors 


of the village to the Land Acquisition 


. Collector, who gave his award on October 


19, 1967, After considering the evidence 
produced by the parties he held that on 
averagé 150 trees per acre were standing 
in the acquired land at the time of the 
issue of notification under Section 4 (1) 
of the Land Acquisition Act. He valued 
the price of these trees at, Rs. 1/- per tree 
and he thus fixed the price of the trees 
in the land at Rs. 300, 310,50, After add- 
ing the compulsory acquisition charges at 
the rate of 15 per cent. on this amount, 
the total value of the trees fixed by him 
was Rs. 3,45,357/-. A copy of the award 
was produced before us during argu- 
ments. 

(After: discussing some evidence with 
regard to number of trees standing on 
the land His Lordship proceeded:) : 

. 29 - It may be pointed out that 
this acquired land and other land of this 
village was under the management of the 
Forest Department since the year 1940 till 
the date of the issuance of the notification 
under Section 4 (1) of the Land Acquisi- 
tion Act. The Punjab Government in 
exercise of the powers conferred by Sec- 
tion 3 of the Punjab Land Preservation 
(Chos) Act, 1900, issued notification dated 
September 23, 1914, Exhibit R-1, with a 
view to preserve this land from the ac- 
tion of the Chos etc, In exercise of the 
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powers conferred by Section 4 of the said 
Act the following restrictions. as given 
in Exhibit R-1 were imposed on the 
owners of this land:— 


(a) The clearing or breaking up or. 


cultivating of land not ordinarily under 
cultivation prior to the publication of the 
said notification, l 

(b) The quarrying. of stone of 
burning of Hme at places where such 
stone or lime has not ordinarily been so 
quarried or burnt prior to the publication 
of the said notification. 


(c) The cutting of trees and the col- 
lection or removal of timber for sale as a 
means of profit,.income or livelihood, or 
for any other purpose, not bona fide do- 
mestic or agricultural. 


(d) The setting on fire of trees, tim- 
ber or forest produce. 


(e) The admission, herding, pastur- 
ing or retention of sheep or goats, 


Similarly, notifications under Sections 3 
and 4 of the Punjab Land Preservation 
Act, 1900, regarding the land situated in 
this village Kansal and other lands were 
issued subsequently by the Punjab Gov- 
ernment and these are Exhibit R-2, dated 
February 1953. Exhibit R-3 dated March 
18, 1957, and Exhibit R-4 dated May 17, 
1961, From the year 1914 upto the date 
of issuance of the notificatlon under Sec- 
tion 4 (1) of the Punjab Land Acquisition 
Act, the proprietors had no right to cut 
the trees and to collect or remove 
timber for sale as a means of profit, in- 
come or livelihood, or for any other pur- 
pose, not bona fide domestic or agricultu- 
ral, All these restrictions on the rights 
of the owners to cut trees etc., have to 
be taken into consideration in determin- 
_ ing the price of the trees, According to 

Surinder Nath A. W, 1 examined by the 
appellants, the avarage number of trees 
per acre came to 200. But, according to 
the award dated October 19, 1967, of the 
Land Acquisition Collector referred to 
above, there were about 150 trees per 
acre. However, the Collector worked out 
the price of the trees in this land at the 
rate of Rs. 1/- only per tree, which is 
ridiculously low. Taking into considera- 
tion the restrictions imposed on the 
rights of the owners-appellants and other 










' proprietors to deal with the trees’ vide 


notifications Exhibits R-1 to R-4, and 
other factors, including that there ‘were 
only shrubs and not trees in a large area 
and also the size of the big and small 
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trees, I think the price of the trees work- 
ed out at the rate of Rs, ` 2/- per acre 
would be just and proper. I, therefore, 
assess the value of the trees per acre to 
be Ry, 300/- per acre. The appellants are 
thus entitled to get the price of the trees 
at the rate of Rs, 300/- per acre from the 
respondent-State of Punjab. The deci- 


sion of the Additional District Judge on. 


issue No, 1 is modified to the above ex- 
tent, 


30. For the reasons given EA 
both the appeals are partlý accepted and 
of these 
appeals are entitled to get compensation 
at the following rates; — 


(1) For Barani land @ Rs. 744/- per acre 
(2) For Banjar Qadim 
land _ @ Rs. 500/- per acre 
(3) For Ghair Mumkin 
land @ Rs. 500/- per acre 


Besides this, they are also entitled to the 
price of the trees situated in. the acquir- 
ed land at the rate of Rs, 300/-.per acre. 
It is further held that in addition to the 
market value of the land as provided 
above, the appellants are also awarded a 
sum of 15 per cent, On. the enhanced 
amount: of compensation in consideration 
of the compulsory nature of. the acquisi- 
tion vide sub-section (2) of Section 23 of 
the Land Acquisition Act, The appel- 
lants are also awarded interest on the 
enhanced amount of compensation at the 
following rates for the following periods:— 

(a) From the date of taking of pos- 
session of the land till 30-6-1967 at the 


tate of 4 per cent, per annum, (The rate ‘ 
of interest was reduced to 4 per cent, by . 


Punjab Act No. II of 
from 8-1-1954). 


(b) With effect from 1-7-1967 till the 
date of payment of the enhanced amount 
at the rate of 6 per cent. per anmum. 
(The rate of interest was enhanced to 6 
per cent. w.e.f. 1-7-1967 with retrospec- 
tive effect by Punjab Act No, VII of 1969). 
Under the circumstances of these appeals, 
there will be no order as Sto costs in potn 
the appeals, 


D, S. TEWATIA, STEN I agree. 
Ordered accordingly. 
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FULL BENCH 


S., S. SANDHAWALIA; MAN MOHAN 
SINGH GUJRAL AND RAJENDRA 
NATH MITTAL, JJ. 

Shri Amar Singh, Clerk of Courf, 
Office of the Senior Sub-Judge, Amritsar, 
Petitioner v. The Chief Justice, Punjab 
and Haryana High Court, Chandigarh and 
others, Respondents. 

Civil Writ No, 1075 of 1971, D/- 17-2- 
1976.** 

(A) Constitution of India, Article 235 
— Control of High Court over “District 
Courts and Courts Subordinate thereto” 
— Extends to all functionaries attached 
to said Courts — Promotion of such func- 
tionaries —- Government instructions re- 
garding reservation for members of back- 
ward classes — Applicability — ( (i) Ibid, 
Art. 16 (4); (ii) Clerks of Courts (now Su- 
perintendents) to the District and Sessions 
Judges (Appointment and Conditions of 
Service) Rules, Rules 3, 4.) 


(Per majority):— By virtue of Art.. 


235 the control vested in the High Court 
squarely extends to the Presiding Officers 
and also to the functionaries and minis~ 
terial staff attached to the District Courts 
and the Courts subordinate thereto, This 
control includes the power of promotion 
of all such functionaries, The High Court 
alone is the best Judge as to which of 
these functionaries and the ministerial 
staff of the subordinate Courts is fit or 
worthy for promotion to a higher rank. 
The power to issue instructions in this 
regard would, therefore, be vested in the 
High Court. This being within the pro- 
vince of the High Court, any impinging 
thereon by an external agency would be 
an intrusion into the field of control ex- 
clusively given to it and, therefore, un- 
warranted, (Paras 35, 36) 

Under the relevant rules, the mode 
provided for the appointment to the post 
of Superintendent is one by way of pro~ 


*(Note:— In this case, the Judges of 
the Full Bench differ in their views. The 
majority view is taken by S. S. Sandha- 
walia and Rajendra Nath Mittal, JJ. and 
the minority view, by Man Mohan Singh 
Gujral, J, The judgments in the case are, 
however, printed in the order in which 
they are given in the certified copy — 
Ed.) 


™(Referred by Man Mohan Singh Gujral 
and Rajendra Nath Mittal, JJ., on 15-10- 
1974). 
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motion and is not by way of first ap- 
pointment, Therefore, any instructions 
issued by the State in this context are not 
applicable to such functionaries and the 
High Court alone is competent to issue 
such instructions. (Paras 33, 36) 


Held that in the matter of appoint- 
ment to the post of Superintendent to a 
District and Sessions Judge the High 
Court had power under Article 16 (4) to 
issue instructions directing that the reser- 
vation for Scheduled Castes, Scheduled 
Tribes and other backward classes shall 
be only at the stage of initial recruit- 
ment and not at the stage of promotion, 
and that the Punjab Govt, Instructions 
dated 12-9-1963 and 14-1-1964 conferring a 
preferential right of promotion upon the 
candidates belonging .to the backward 
classes had no application. AIR 1972 SC 
1028 and AIR 1966 SC 447 and AIR 1959 
Andh Pra 497, Followed; ILR 1972 (2) 
Punj and Har 289 (FB) and AIR 1975 SC 
613 and AIR 1975 Punj and Har 265 (FB), 
Referred. ' (Para 23) 

Per Man Mohan Singh Gujral, J. 
(Contra.):— l 

The power to make appointments to 
the posts of Superintendents of Court to 
District and Sessions Judges rests with 
the State Government. The High Court 
while making these appointments acts as 
a delegate under the authority conferred 
by notifications dated 23rd June, 1937, and 
18th July, 1939, and the rules framed 


. under these notifications and approved by _ 


the State Government, From this it would 
of necessity follow that the posts of Su- 
perintendents of Court to District and 
Sessions Judges are positions of subordi- 
nation to the State Government and the 


` State Government is, therefore, the pro- 


per authority to make provision under 
clause (4) of Article 16. No doubt the 
judiciary and the High Court have been 
recognised as a State within the meaning 
of Article 12 in certain circumstances and 
situations, but it is within the power of 
the State Government to act under clause 
(4) of Article 16 in respect of those em- 
ployees who are covered by Part XIV 
and who are in a position of subordina- 
tion to it The competency of the State 
Government to issue the instructions con- 
ferring privileges to the members of 
backward classes, therefore appears to be 
beyond challenge and the High Court 
while making appointments of the Super- 
intendents of Courts to the District and 
Sessions Judges is required to follow them. 
AIR 1976 SC 404, Followed. : 
(Paras 54, 59 
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(B) Interpretation of Statutes — In- 
.terpretation of Constitutian, (Constitu- 
tion of India, Pre.) 

It is a settled canon of construction 
that no part of a statute is to be inter- 
preted as mere surplusage or to render 
substantial portion thereof as otiose ex- 
cept for very compelling reasons. It is 
the more- so when construing the Consti- 
tution. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1976 SC 404 = 1976 SCWR.30 56 
AIR 1975 SC 613 = 1975 Lab IC 375 12 
AIR 1975 Punj and Har 265 = (1975) 1 

Serv LR 703 (FB) 12 
AIR 1974 SC 1631 = (1974) 2 Serv LR 508 


55 
AIR 1972 SC 1028 = (1972)-2 SCR 251 
: an a 21, 35 

ILR (1972) 2 Punj and Har 289 = 1972 
Cur LJ 1349 (FB) -1l 
AIR 1971 Andh Pra 320 = 1971 Lab IC 
1191 21, 52, 56 


AIR 1970 Pat 432 = 1970 Lab IC 1554 (FB) 


AIR 1967 SC 903 = (1967) 1 SCR 454. ot 
AIR 1967 SC 1857 = (1967) 3 SCR 377 24 
AIR 1967 Ker 259 = 1967 Ker LJ 482 24 
AIR 1966 SC 447 = (1966) 1 SCR 777 
15, 18, 21 

AIR 1964 Raj 13 = 1963 Raj LW 246 24 
AIR 1962 SC 1704 = (1963) 1.SCR 437 21 
AIR 1961 SC 564 = (1961) 2 SCR 931 58 
AIR 1961 Cal 1 = 65 Cal WN 361 (FB) 
15, 48 


AIR 1959 Andh Pra 497 14, 15, 48 


AIR 1953 Bom 311 = ILR (1953) Bom 842 
58. 


172 Tl App 142 32 
85 New York Supp 853 . 82 

Kuldip Singh with R, S. Mongia, for 
Petitioner; Mohinderjit Singh Sethi, with 
Avtar Singh, for Respondents, 


SANDHAWALIA, J. (Majority 
view):— The two salient constitutional is- 
sues which arise.in this reference to the 
Full Bench may be conveniently formu- 
lated in the following terms:— 


(1) Whether the control of the High 
Court over District Courts and the Courts 
Subordinate thereto, as envisaged by 
Article 235 of the Constitution, extends 
to all the functionaries attached to the 
said Courts, 


(2) If so, whether the promotion of 
such functionaries is exclusively within 
the ambit of thè control of the High 
Court. 

The facts giving rise to the above 
and also other legal issues are not in se- 
rious dispute. Amar Singh, petitioner, 
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‘seniority-wise he 
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joined Government service in 1944, but 
on the separation of the Executive from ' 
the Judiciary, he was assigned to the 
latter, as a Clerk, on 28th February, 1965. 
He was later promoted as an Assistant 
and confirmed as such and,-at present, is 
holding the post of Clerk of Court to the 
Senior Subordinate Judge, Amritsar. He 
is a graduate but his particular claim is 
that he belongs to the Kamboj commu- 
nity which has been declared as a back- 
ward class by the Government, Reliance 
is placed on Chapter 18-A of the High 
Court Rules and Orders, Volume I, for 
the averment that for promotion to the 
posts of Superintendents, the Clerks who 
are graduates are to be given preference 


and: further that such promotion is to be 


made by way of selection from amongst 
the ASsistants. It is dverred that out of 
the 12 Assistants working in the District 
of Amritsar, the petitioner is the only one 
who belongs to the backward class and 
ranks at No. 2, - one. 
Sampuran Singh being the only one rank- 
ing higher to him. 


2. It has been then averred that for 
promotion to one post of Superintendent 
which has fallen vacant, the District and 
Sessions Judge, Amristar, has recommend- 
ed the names of Sampuran Singh above- 


said and one Man Singh who is ‘alleged to ` 


be junior to the petitioner, He claims 
that Sampuran Singh being only a mat- 
riculate, the petitioner is the only Assis- 
tant entitled to be considered for promo- 
tion to the post of Superintendent, How- 
ever, for unknown reasons, the name of 
the petitioner has been excluded from 
the recommendation made to the Hon’ble 
High Court by the District and Sessions 
Judge. Consequently, the petitioner made 
a representation to the High Court 
through the Registrar, that his name 
should also be included in the panel of 
persons who are to be considered for pro- 
motion to the post of Superintendent, but 
this was rejected vide intimation Annex- 
ure ‘B’ conveyed to him. Particular re- 
Hance has been placed on behalf of the 
petitioner on the Punjab Government in- 
structions dated the 12th September, 1963, 
and the 14th January, 1964, Annexures 
Œ arid 'C.1’, to the effect that reserva- 
tions for scheduled castes and backward 
classes should be made in accordance with 
the method prescribed therein. It is claim- 
ed that by virtue ofthese instructions, 
the petitioner who belongs to the back- 
ward class has to be selected in - prefer- 
ence to the other officials and conre- 
quently it was incumbent on the District 
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and Sessions Judge to recommend the 


petitioner’s name for appointment to the - 


post. Indeed, it is the case. that the peti- 
tioner is the only person who can be so 
promoted to fhe post of Superintendent 
in view of the instructions Annexureg ‘C’ 
and ‘C-l’ which have been issued under 
Article 16 (4) of the Constitution of India 
and which confer a preferential right of 
promotion upon the petitioner for hold- 
ing the higher post. To reiterate his 
claim for promotion, the petitioner made 
another representation vide Annexure ‘D’ 


dated 20th February,-1971, but the same. 


had not even been replied to. The grava- 
men of the petitioner’s claim is that “by 
virtue of the Government instructions 
contained in Annexures 'C’ and ‘C-1’ he 
is not only entitled to be considered for 


promotion to the post of Superintendent _ 


but indeed he is the only eligible candi- 
date for the same. 


3. The written statement has bien 
filed on behalf of the respondents by the 
Registrar of this Court, Therein the fac- 


tual averments in paras 1 to 3 of the peti- 


tion are not controverted, However, .as 
regards para, 4 it is pointed out that di- 
rectly the relevant provisions applicable 
to the case of the petitioner are the Rules 


for Appointment. and Control of Clerks. 


of Court, (now Superintendents) to the 
District and Sessions Judges. The said 
Rules have been reproduced in extenso 
in the return. 
there are in fact 10 posts of Assistants in 
the general line in Amritsar Sessions 
Division and the ‘petitioner ranks at No. 
5 in the seniority list. It is. admitted that 
no other Assistant in that District be- 
longs to the backward classes, The rea- 
son pleaded for the exclusion of the peti- 
tioner’s name from the recommendations 
made for promotion to the post of Super- 
intendent is that the District and Sessions 
Judge did not consider him fit for promo- 


tion and also because the official’s know- 


ledge in civil and criminal law’ was not 
considered to be adequate, It is admit- 
ted that the first representation of the 
petitioner on the subject was rejected vide 
orders of the Hon’ble the Chief Justice 
and the second application made by the 
petitioner was not replied to because by 
then the matter had become sub judice 
due to the filing of the present writ peti- 
tion. In regard to the Punjab Govern- 
ment instructions on the point it is aver- 
red that the members of the backward 
classes whose yearly -income exceeds 
Rs. 18,800/- cease to enjoy the privileges 
granted in their favour. The petitioner’s 
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It has been averred that 


{Prs 2-7] - 


income having now exceeded that amount 
he, therefore, is not entitled to claim any 
such preferential privilege. 


4- In the replication filed on be- 
half of the petitioner he has more or less 
reiterated his earlier stand. A short aff- 
davit in reply thereto has been placed on 
the record by the Registrar which high- 
lights the fact that the High Court had 
itself issued instructions dated the 20th 
November, 1969, to all District and Ses- 
sions Judges whereby it has been direct- 
ed that the reservation of posts for the 
members of the scheduled castes and 
backward classes is to be made at the first 
stage of appointment only and not in the 
case of promotion to higher rank in the 
Services attached to the Civil and Ses- 
sions Courts within the State. 


5. . “It is. evident from the afore. 
éaid pleadings that the core of the mat- 
ter here ig whether the Government in- 
structions Annexures ‘C’ and 'C-1’ (which 
provide for reservation in favour of the 
scheduled castes and backward classes 
even at the stage of promotion) are at all 
attracted to the case of the promotion of 
the petitioner to the post of a Superinten- 
dent. In case these instructions apply 
then what result will flow from their 
obvious conflict with the decision and di- 
rection given by this Court to the effect 
that such reservation is to be made only 
at the initial stage and not at the subse- 
quent stages of promotion, 


6. To clear the ground at the very 
outset it may be mentioned that initially 


' the learned counsel for the parties had 


raised some arguments on the assumption 
that Article 229 of the Constitution might 
be attracted or be applicable to the case 
of the petitioner as well. Ultimately it 
has become the common case of the par- 
ties that this Article had no- application 
whatsoever and the directly - relevant 
Constitutional provision was only Article 
235. 


7 In order to exclude the case 
of the petitioner totally from the ambit 
of Article 235, his learned counsel Mr. 
Kuldip Singh had first contended that the 


‘control envisaged by this Article is limit- 


ed and confined only to the members of 
the Subordinate Judicial Service of the 
State. In fact the argument- is that the 
control of the High Court extends only to 
the Presiding officers of the. District 
Courts or the Courts Subordinate thereto 
and not at all to the functionaries or the 
ministerial staff attached to them, It is 
‘the contention that whilst the Presiding 
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Officers are amenable tothe control of 
the High Court yet their functionaries 


and the staff being the appointees of the- 


State are entirely controlled and govern- 
ed by the State Government and the High 
Court has no control over them’ Coun- 
se] submits that the very opening part of 
Article. 235 referring to the District Courts 
and the Courts subordinate thereto means 
only the Presiding Officer of the District 
Court and the Presiding Officers of the 
Courts inferior thereto. 

8. Since the controversy must in- 
evitably revolve around the language of 
Article 235, it is first apt to set it down 
for ease of reference. 

"235. The control over district courts 
and courts subordinate thereto including 


the posting and promotion of, and the 


grant of leave to, persons belonging to 
the judicial service of a State and hold- 
ing any post inferior to the post of' Dist- 
rict Judge shall be vested in the High 
Court, but nothing in this, article shall be 
construed as taking away from any such 
person any right of appeal which he may 
have under the law regulating the condi- 
tions of his service or as authorising the 
High Court to deal with him otherwise 
than in accordance with the conditions 
of his service prescribed under such 
law.” 

9. What first meets the eye here 
is the fact that in the very opening part 
of the above quoted Article the termino- 
logy used is "District Courts and the 
Courts subordinate thereto” 
control has been squarely vested in the 
High Court. To my mind this termino~ 
logy has been used compendiously to 
include within it both the Presiding Judge 
and the functionaries and staff attached 
to him. If the intention of the framers 
of the Constitution was to confine and 
constrict the control of the High Court 
only to the Presiding Officers of the Dist~ 
rict Courts and the other subordinate 
Courts then such wide ranging termino- 
logy would not have been used. Indeed, 
then the apt language would have been 
the “District Judge and Judges subordi- 
nate to him”, It has to be kept in mind 
that the preceding Articles 233 and 234 
had in terms used the word District Judge 
and it, therefore, follows that when . in 
Article 235 the language was changed to 
use the expression “Dist. Courts”, it was 
not without meaning. On a plain gramma~ 
tical construction of the words “District 
Courts and the Courts subordinate there~ 
to” it seems to follow that this must com- 
pendiously include all persons attached 
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and their. 
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thereto without any finical distinction be- 
tween the Presiding Officer and the fune-+ 
tionaries attached to him. 


10. The conclusion -abovesald is 
further reinforced when reference is 
made to the later part of Article 235 of 
the Constitution as well. This, in terms, 
refers to persons belonging to the subor- 
dinate judicial service and holding posts 
inferior to that of a District Judge, If 
the control was to be limited only to this 
set of persons or the Presiding Officers of 
the Courts only, then any mention of the 
“District Courts” as a whole and the 
“Courts subordinate thereto” as such in 
the opening part of the section would be 
both unnecessary and misleading. If 
there was any such intention to be con- 
veyed, Article 235 could have beep, plain- 
ly drafted in its opening part as: “The 
Control over persons belonging to the ju- 
dicial service of a State and holding any 
post inferior tq the post of District Judge 
(including the posting and promotion of, 
and the grant of leave to such persons) 
shall be vested in the High Court, but 
nothing ........... > Indeed, on the con= 
struction which Mr, Kuldip Singh can- 
vassed for, the use of the words. "District 
Courts” and “Courts subordinate thereto” 
would become mere surplusage and a 
patent redundancy. It is a settled canon. 
of construction that no part of a statute 
is to be Interpreted as mere surplusage or 
to render substantial portion thereof as 
otiose except for very compelling rea- 
sons, It is the more so when construing 
the Constitution itself because the found- 
ing fathers would not have used these 
words without a meaningful purpose.. 


11. Historically also, it is instru 


‘tive to make a. passing reference to Sec- 


tions 254 and 255 of the Government of 
India Act, 1935, which in a way appear 
to be the predecessor provisions and ana- 
logous to the present Articles 233, 234 and 
235 of the Constitution. Reference in this 
context may be made to the majority 
judgment in the Full Bench case of State 


of Punjab v. Om Prakash Dharwal 
ILR 1972 (2) Punj and Har 289 - 
(FB). In the aforementioned sections, na 


reference was made to the control of the 
High Court over the District Courts and 
the Courts subordinate thereto. An ex» 
press departure was made from the lan- 
guage and tenor of the sections of the 
Government of India Act, 1935, by intro= 
ducing the control of the High Court with 
particular reference to the District Courts 
as such as also the Courts subordinate to 
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them in the corresponding Articles of the 
Constitution, This was. obviously design- 
ed to deviate fram the earlier provisions 
and the express change cannot be render- 
ed virtually nugatory either by constru~< 
ing the words as a mere surplusage or so 
restricting and confining their meaning as 
to include nothing else but the Presiding 
Officers of these Courts within its ambit, 


12. “On principle also, we find the 
argument that the control "of the High 
Court is confined only to the Presiding 
Officers as one which would be patently 
subversive of the doctrine of the inde- 
pendence of judiciary, which is admittedly 
one of the cardinal principles of the Con- 
stitution, One cannot imagine a subor- 
dinate Court functioning effectively in 
which the Presiding Officer alone is under 
the Control of the High Court while all 
other functionaries and the administrative 
staff attached thereto are neither under 
the control of the High Court nor that of 
the . Presiding Officer himself but. are 
wholly controlled. and governed by the 
State Government, Such a situation ap- 
pears to me in practice to be wholly des- 
tructive of the harmonious and effective 
working of the subordinate Courts, The 
argument of the learned counsel for the 
petitioner postulates a duality of control 
within the same ' subordinate judicial 
Court. Such a situation has been disap- 
proved and deprecated by theii Lordships 
of the Supreme Court in the recent case 
of The High Court of Punjab and Har- 
yana v. State of Haryana, AIR 1975 SC 
. 613. A similar view in the following 
terms was expressed by the majority in 
- the Full Bench judgment of B, R. Gul- 
Hani v. Punjab and Haryana High Court’ 
AIR 1975 Punj and Har 265 (FB):— _ 

“Disciplinary control cannot be di- 

vided between two authorities, viz., the 
High Court and the Governor. » 
Indeed, it needs no great erudition to hold 
that unless there is an effective control 
and power over its functionaries, no Court 
can effectively discharge the functions 
enjeined upon it by law. : 

13. ‘The analogy of Article 228 of 
the Constitution also necessarlly comes to 
mind. In the context of the High Court 
itself’ the administrative staff thereof 
has been put entirely within the power 
and contro] of the Chief Justice including 
even the power of appointment and dis- 
missal etc., and the prescription of their 
conditions of service. As regards the 


functionaries and the staff of the District _ 


Courts, and the Courts subordinate there- 
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to, the- Constitution did not go that far 
and instead vested the conro] over the 
same in the High Court by virtue of Arti- 
cle 235. It does not seem to stand to 
reason that the High Courts and through 
them the Presiding Officers of the subor- 
dinate Courts would be denuded of powers 
and control over their ministerial staff 
for the purpose of discharging their func- 
tions. I am of the view that apart from 
the clear language of the statute such an 
interpretation seems to be untenable on 
principle. . 

14, Mr, Kuldip Singh had fairly 
conceded that he could cite no authority 
for the rather curious proposition which 
he had sought to advance. On the other 
hand, the view I am inclined to take 
against the contention raised on behalf 
of the petitioner finds support from prece- 
dent. In Mohammad Ghouse v. State of 
Andhra Pradesh, AIR 1959 Andh Pra 497, 
Jaganmohan Reddy, J., speaking for the 
Bench has observed in the clearest terms 
as follows:— 


“The learned counsel for the peti- 
tioner says the word ‘Court’ used in Arti- 
cle 235 does not signify the control over 
the person presiding over it. We must 
reject this argument as untenable, Both 
fn Articles 227 and 235, the word ‘Court’ 
has been used and it cannot be said that 
framers of the Constitution had not used 
this word to include persons presiding 
over those Courts or other functionaries, 
of those Courts. While the use of the 
word ‘Judge’ may denote only the person 
the word ‘Court’ when used not only in- 
cludes the person presiding over that 
Court, but also all the functionaries ‘of 
that Court and any matters pertaining 
thereto. The ordinary meaning to be 
given to this word not only includes the 
building in which the Court is held, but 
also the Judges and officials who preside 
there.” 


15-. ‘The abovesaid view was, in 
terms, approved and followed by the Full 
Bench in the celebrated case Nripendra 
Nath Bagchi v. Chief Secy. of West Ben- 
gal, AIR 1961 Cal 1 (FB), with the fol- 
lowing observations:— 

- “This case then came back to. the 
Andhra High Court and the further deci- 
sion of the Andhra High Court is report- 
ed in Mohammed Ghouse v. State of 
Andhra Pradesh, AIR 1959 Andh Pra 497, 
holding that (1) the word “Courts” in- 
cludes persons presiding over those Courts 
and other functionaries of those Courts 
and that (2) the High Court has certain- 
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ly jurisdiction to hold enquiries into the 
conduct of judicial officers and it is clear 
that it is not confined merely to the hold- 
ing of a preliminary enquiry for the pur- 
pose pf ascertainment whether there is a 
prima facie case for answering the charge. 
We respectfully agree with these. two de- 
cisions of the Andhra High Court.” 

As is well known, the aforementioned 
judgment of Calcutta High Court was 
later affirmed by their Lordships and is 
reported as State of West Bengal v. Nri- 
. pendra Nath Bagchi, AIR 1966 SC 447, 
Indeed, in that judgment also the follow- 
ing observations again seem to lend patent 
support to the view I am inclined to 
take:— 


"In the case of the District Judges, 
appointment of persons to be and postings 
end promotions are to be made by the 
Governor but the control over the Dist- 
rict Judge is of the High Court, We are 
not impressed by the argument that the 
word used is “District Court”? because the 
rest of the article clearly indicates that 
the word “court” is used compendiously 
to denote not only the court proper but 
also the presiding Judge. The latter part 
of Article 235 talks of the man who holds 
the office.” 


16. On principle and the weigh- 
tage of precedent I conclude that the 
control vested in the. High Court square- 
‘ly extends to the Presiding Officers and 
also to the functionaries and ministerial 
staff attached to the District Courts and 
the courts subordinate thereto, ` f 

- Aie Repelled. on his first point, 
Mr. Kuldip Singh then lowered his sights 
and contended that even assuming that 
the control of the High Court extends 
over the functionaries of the subordinate 
Courts yet this control would not envi- 
sage within its ambit the promotion of 
these functionaries. It was argued that 
promotion was outside the field of con- 
trol and not within it. Some support was 
sought from the use of the word “includ- 
ing” in the opening part of Article 235 


to raise an argument that there existed. 


distinction in this regard between the 
members of the judicial service on one 
band and the functionaries attached to 
these Courts on the other, Counsel sub- 
mitted that it was by virtue of express 
conferment of the power of promotion by 
Article 235 that the members of the judi- 
cial service of the State had been brought 
within its range, It was said that. other- 
wise the power of promotion was not 
within the ambit of the control simplici- 
ter, 


ALR 


18. I am unable to subscribe to | 
the contention advanced on behalf of the 
petitioner. The nature and ambit of con- 
trol vested in the High Court by Article 
235 has been elaborated in a number of 
decisions of their Lordships to which a - 
detailed reference is unnecessary. _ It suf- 
fices to mention. that even a decade ago 
in Nripendra Nath Bagchi’s case AIR 
1966 SC 447, Hidayatullah, J., (as his 
Lordship then was) speaking for the 
Bench observed as under:-— 


“The word ‘control’ as we have seen, 

was used for the-first time in the Consti- 
tution and it is accompanied by the word 
‘vest’ which is a strong word, It shows 
that the High Court is made the sole 
custodian of the control over the judi- 
ciary.” 
The soleness of the High Courts control 
and the exclusive jurisdiction which it 
exercises by virtue thereof over the 
Courts subordinate to it and the func- ` 
tionaries attached thereto is now virtual- 
ly settled law. 


19. I am unable to find any ` sub- 
stance in the submission that the word 
“including” in the opening part of Arti- 
cle 235 was in any way intended to cut 
down the ambit of control as regards the 
functionaries attached to the subordinate 
courts or to draw any line of distinction 
between them and the Presiding Officers 
thereof. . This word has been obviously 
used for the purpose of elaboration and ` 
clarifying the ambit of control in order to 
put the matter beyond the pale of con 
troversy, In particular it has to be no- - 
ticed that the word had to be used be- ` 
cause of the preceding provisions of Arti- 
cles 233- and 234. Article 233 has vested 
the appointment and the posting and pro- 
motion of District Judges in the Gover- 
nor of the State in consultation with the 
High Court, Article 234 had provided 
for the appointment of the subordinate 
judiciary by the Governor of the State in 
accordance with the rules framed by him 
in consultation with' the Publie Service 
Commission and the High Court, In view 
of these preceding provisions, in Article 
235 it was clarified that so far as the mem- 
bers of the subordinate judiciary - hold- 
ing any posts inferior to the post of Dist- 


_Tict Judge were. concerned, their postings, 


promotion and grant of leave were with- 
in the control of the High Court I am 
inclmed to hold that the nature and. the 
ambit of contro] of the High Court over 
the Presiding Officers. of the subordinate 
Courts and. the functionaries attached 
thereto is identical and no distinction and 
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tended. or contemplated by the framers of 
the Constitution. 


20. On behalf of the respondents, 
Mr, Sethi has forcefully contendéd that 
Article 235 of the Constitution of India 
definitely includes’ within its scope the 
promotion of the functionaries either by 
. way of higher emoluments or by assign- 
ment to a post of higher rank, On prin- 
ciple he submitted that if promotions 
were to be excluded from the ambit of 
control then a very substantial content 
thereof would be totally eroded. What 
jn actual practice would be the content 
of control of an authority over a func- 
tionary subordinate thereto if it has no 


power or authority in regard to his pro- | 


motion? It may be said that the real 


sanction behind control over a public ser- ` 


vant is ultimately the power to promote 
or demote. If the substantial content of 
the power of promotion is, therefore, sub- 


tracted from contro] then the complete- . 


ness thereof, which has been so often re- 
iterated by the Supreme Court would be 
derogated from and indeed in a sense the 
power would be halved, if not- rendered 
completely nugatory. 

21, It may be mentioned that Mr. 
Kuldip Singh, the learned counsel for the 


petitioner had frankly conceded that he 


could cite no authority in support of his 
proposition that.the control envisaged in 
Article 235 of the Constitution of : India 
did not extend to the promotion of the 


functionaries attached to the subordinate ` 


Courts. On the contrary, Mr, Sethi is 
able to buttress his argument with the 
weighty observations of the Division 
Bench in Sathya Kumar v. State of An- 
dhra Pradesh, AIR 1971 Andh Pra 320, to 
the following: effect:— 


t= + * * It clearly means that 
the promotion of a District Munsif to the 
post of a Sub-Judge vests in the High 
Court because the term ‘control’ includes 
the promotion also. It is because of this 


_ Article that Rule 2 (14) states that such. 


promotion shall be given by the High 
Court.” 

In arriving at the abovesaid conclusion 
the learned Judges of the Bench had re- 


lied upon and derived ‘support from the . 


ratio and observations made in. High 
Court, Calcutta v. Amal Kumar Roy, AIR 
1962 SC 1704. I am of the view that fur- 
ther reinforcement of the abovesaid view 


is provided by the recent enunciation of. 


the law in State of. Assam v. S. N, Sen, 
AIR 1972 SC 1028, Therein the consti- 
tution Bench after adverting to the ear- 
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difference between the two was either in- 
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lier caseg of Nripendra Nath Bagchi, 
(AIR 1966 SC 447) (supra) and State of 
Assam v, Ranga Mahammed, AIR 1967 


`> SC 903 has- concluded in the following 


terms:— 

te * + + The result is that we 
hold that the power of promotion of per- 
sons holding posts inferior to that of the 
District Judge being in the High Court, 
the power to confirm such promotion is - 
also-in the High Court. We also hold that 
in so far as Rule 5 (iv) is in conflict with 
Article 235 of the Constitution, it must 
be held to be invalid. On the basis of 
the last part of Article 235, an argument 
was purported to be advanced that the 
power of the High Court as to promotions 
was limited. , In view of the plain words 
of the first part of this article, this argu- 
ment has no basis.” 


22, In the light of the abovesaid 
authoritative enunciation, I would hold 
that the power of promotion of all func- 
tioneries attached to the District Courts 
and the Courts subordinate thereto is ex- 
clusively vested in the High Court, 


23. An ancillary constitutional 
issue, which is relevant in the present case 
may also be briefly adverted to. The in- 
structions of the State Government, an- 
nexures 'C’ and 'C-1’ making reservations 


in favour of Scheduled Castes and Back- — 


ward Classes at the stage of promotion 
are admittedly issued ‘under the power 
derived from sub-clause (4) of Article 16 
of the Constitution of India. At the be- 
ginning of the argument, the learned 
cousel for the petitioner had raised a 
tenuous contention that the High Court 
was, not empowered to issue any instruc 
tions as regards the matter of reservation 
in the services in favour of Scheduled 
Castes and Backward Classes because it 
did not fall within the definition of a 
State for the purposes of Article 12 of the 
Constitution, However, be it said to the 
credit of Mr, Kuldip Singh that he un- 
reservedly withdrew this argument and 
conceded that the High Court would cer-- 


‘tainly be included in the term ‘State’ for 


the purposes of Article 12 in Part III of 
the Constitution of India. I proceed, 
therefore, on the admitted assumption in 
the present case that the High Court 
being a State for the purposes of funda- 
mental rights it could equally issue in- 
structions for the reservation of appoint- 
ments. under Article 16 (4) of the Consti- — 
tution:. The relevant instruction in this 
case dated 20th November, 1969, there- 


fore, flows from and.is made by virtue 
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of the power conferred by the provision 
above-mentioned. It has directed that 
the reservation for Scheduled Castes, 
Scheduled Tribes and other Backward 
classes shal] be only at the stage of initial 
recruitment and not at the stage of pro- 
motion. On behalf of the petitioner it is, 
thus conceded that the High Court would 
have the power to issue instructions of 
this nature within its area of authority. 

24, In fairness to Mr. Sethi, how- 
ever, I deem it necessary to notice that 
he had forcefully contended that the 
question of High Court being a State or 
not for the purposes of Part III need not 
be based merely on the concession of the 
petitioner. He submitted that the pro- 
position was well established by high 
authority. Reference in this context was 
made by him to the categorical observa- 
tions in AIR 1964 Raj 13, (Parmatma 
Sharan v. Chief Justice, Rajasthan High 
Court and support by way of analogy was 
rightly sought from AIR 1967 SC 1857 
(Rajasthan State Electricity Board, Jaipur 
v. Mohan Lal) and AIR 1967 Ker 259. 
(Shaikriyammada Nella Koya v. Adminis- 
trator, Union Territory of Laccadive, 
Minicoy and Amindivi Islands, Kozhi- 
kode), Though these cases lend consi- 
derable support to the proposition can- 
vassed by Mr. Sethi, I deem it unneces- 
gary and perhaps unsafe to pronounce a 
considered ‘opinion’ on the point in a 
Constitutional field where the opposite 
view has not been advanced before us. 
ie the purposes of this case it suffices 

to proceed on the concession and the ad- 
mitted position that the High Court is a 
‘State and, thus, competent to issue in- 
structions 'by virtue of clause (4) of 
Article 16. 


25. ‘The Constitutional ground 
having been~cleared I may now proceed 
to examine the solitary legal issue which 
remains, namely, whether the appoint- 
ment to the post of Superintendent . in 
the establishment of the District & Ses- 
sions Judge is by way of promotion or not. 
Herein also at the ultimate stage a very 
large field is no longer in dispute. The 
firm position taken on behalf of the res- 
pondents by the Registrar: of this Court 
was that the relevant provisions govern- 
ing the matter are the Rules relating to 
the Appointment and Control of Clerks 
of Court (now Superintendents) to the 
District & Sessions Judges. These rules 
have been quoted in extenso in the return. 
At the initial stage of the arguments Mr. 
-Kuldip Singh, the learned counsel for the 
petitioner; had assailed both the source 
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and the validity of these rules. In view 
thereof, we directed the learned counsel 
for the respondents to put in an additional 
affidavit and accordingly the Deputy 
Registrar (Rules & General Administra- 
tion) of this Court has sworn as regards 
the history and the application of these 
rules to the present case. The facts and 
the position taken in the said affidavit 
was thereafter not sought to be contro- 
verted on behalf of the petitioner. In 
particular, it deserveg to be noticed that 
the validity of these rules was made the 


subject-matter. of challenge by way _ of 


five service appeals by Mr. Ram. Rang 
(now an Advocate of this Court) and 
others in the year 1947. Considering the 
significance of the issues and their com- 
plexity Teja Singh J. (as his Lordship 
then was) referred the matter to a larger 
Bench. In a considered decision the 
Division Bench consisting of A. N. Bhan- 
dari J. (ag his Lordship then was) and 
Mohammed Munir J., by their Judgment 
dated 16th July, 1947, upheld the. validity 
of these rules and repelled any challenge 
thereto on the basis of Government of 
India Act, 1935. The impeccable reason- 
ing of this judgment with which we con- 
cur has not even been assailed on behalf 
of the petitioner by his learned counsel. 
Indeed in the afore-mentioned back- 
ground Mr. Kuldip Singh ‘had frankly 
conceded that the rules abovesaid were 
now beyond the pale of controversy and 
as will be“ noticed hereafter he, in fact, 
relied upon them in support of his con- 
tentions in this context: I, therefore, pro- 
ceed to examine the issue whether the 
appointment to the post of Superinten- 
dent is by way of promotion or: other- 
wise in the light of the statutory rules on. 
the point, 

26- Now the relevant provisions . 
of the Clerks of Courts (now Superinten- 
dents) to the District & Sessions Judges 
(Appointment and Conditions of Service) 
Rules for the present case are rules 3 and 
4 thereof. These may hence, be set 
down: — ; 
Rule 3, Enrolment of candidates, - 

“A list of candidates accepted for 
appointment as clerks of Court to Dis- 
trict and Sessions Judges shall be main- 
tained by the High Court. This list shall 
be confidential and it shall not be neces- 
sary to inform any person that his name 
has been added to or removed from 
e E be ee eveebendepaeseczens oo 
Rule 4. Qualifications. 

“Appointment to the post of Clerk 
of Court to a District and Sessions Judge 
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shall be made only from: the list of 
accepted candidates maintained under 
rule 3. These candidates shall be chosen 


by selection from the clerical staff em-. 


ployed in subordinate Courts in the pro- 
portion ef 50% Muslim, 30% Hindu and 
others and 20% Sikhs.” 


In passing it may be observed that 


perhaps the latter part of rule 4 fixing a 
communal reservation in the service may 
no longer be of validity in the Post- 
Constitution era. However, so far as the 
present case is concerned the issue does 
not arise at all, 


27- A plain reading of the above- 
said provisions makes it evident that 
these rules specifically bar a direct 
appointment to the post of the Clerk of 
Court which has now been redesignated 
as, Superintendent., It is, thus, not open 
to the appointing authority, that is the 
High Court alone, te appoint any person 
to the post of the clerk of Court directly 
however’ well-qualified or of exceptional 
merit he may be. In Service Law there 
is a patent and well-established distinc- 
tion ef posts which are to be filled by 
direct appointment in sharp distinction to 
those which are to be filled in by way of 
promotion. Direct appointment and ap- 
pointment by way ef promotion have, 
thus, a well understood distinction 
Where the appointing authority has the 
right to appoint a person to the post 
directly from the open market such 
power would be a power of direct ap- 
pointment. On the other hand, where 
any such right is barred and the appoint- 
ment to a higher post is to be made only 
by a process of selection from persons 
holding lower posts, then such a power 
obviously falls in the second category of 
appointment by way of promotion. A 
combined reading of rules 3 and 4, there= 
fore, makes it evident that the persons 
eligible for promotion to the post are the 
members of the clerical staff employed 
in the subordinate Courts whose names 
have been brought on the relevant list 
maintained under rule 3, as accepted can- 
didates. That these Clerks are members 
of the same establishment or functionaries 
attached to the subordinate Courts under 
the District & Sessions Judges is not a 
matter of dispute. The appointment of 
any of these persons, hence, to the post 
of a Clerk of Court clearly and obviously 
implies promotion to a higher rank — 
both by virtue of status and emoluments 
attached to the post of the Superinten- 
dent to the District & Sessions Judge, I 
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conclude from the relevant statutory pro- 
visions, therefore, that the appointment 
to the post of the Superintendent by vir- 
tue of this rule is clearly by way of pro- 
motion and cannot possibly be termed as a 
direct or a first appointment to the same, 


28. Mr, Sethi on behalf of the 
respondents has then rightly highlighted 


. the fact that the only case set up by the 


petitioner himself in categorical terms in 
his averments’in the writ petition through- 
out was that he was entitled to the post 
of a Clerk of Court by way of promotion 
only, On the petitioners own showing 
he had joined Government service as a 
Clerk well-nigh 30 years ago and in any 
case was allocated to the subordinate 
judicial establishment nearly a decade ago 
in 1965. A reference to the well-drafted 
writ petition filed through counsel makes 
it manifest that the case entirely set up 
was that the petitioner was entitled either 
to be promoted to the post of the clerk 
of Court or alternatively was at least en- 
titled to be considered for such pro- 
motion. In paragraph 4 it has been 
in terms; averred that for promotion to 
the posts of Superintendents the Clerks 
who were Graduates were to be given 
preference and the petitioner claim~ 
ed this right of promotion on the basis 
that he was a Graduate and already 
working as an Assistant. In para 6 again 
there are categorical averments that the 
names of two other persons had been re- 
commended for promotion to the post of 
a Suprintendent which had fallen vacant 
and the claim was that the petitioner 
alone wag entitled to be considered for 
promotion to the post of the Superinten- 
dent. In para 7 again, the grievance was 
that the petitioner’s claim to hig being 
promoted as a Superintendent had been 
prejudiced because his name had not been 
recommended by the District & Sessions 
Judge of the District for consideration as 
such, The averments in para 8 again are 
to the effect that the petitioner was en- 
titled to be on the select list or the panel 
of persons who were to be considered for 
promotion to the post of the Superinten- 
dent. In this context he had made a re- 
presentation vide Annexure ‘A’ which 
again leaves no manner of doubt that the 
claim on behalf of the petitioner was to 
be promoted to the higher post of 

Superintendent. Similarly, identical aver- 
ments claiming that as a member of the 
Backward Class he was entitled to have 
preferential promotion to the post, etc, 
were made in para 11 of the writ petition 
and even in the prayer clause the relief 
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expressly claimed is that the petitioner. 
be promoted to the said post. i 
í 29, It ig self-evident from the 
above that indeed the only case set up in 
the pleadings of the petitioner was that 
he was entitled to be promoted to the 
post of a Superintendent. This was the 
case which the respendents were called 
: upon to meet. I do not see how it is now 
open for the petitioner to deviate entirely 
from his pleadings and make a complete 
volte-face by suggesting that he does not 


claim the post by way of promotion but _ 


otherwise.’ Solemn proceedings in Court 
cannot be reduced to tantalizing tricks 
wherein a party may jump from one posi- 
tion to another at his convenience to the 
surprise and prejudice of the opponent. 
In the present context, I would thus con- 
tine the petitioner to his pleadings, 


30. It has also to be borne in 
mind that the instructions by the State 
Government, annexures ‘C’ and ‘C-1’ re- 
late primarily to the reservation at the 
stage of promotion. So far as the stage 
of the initial recruitment is concerned, the 
position of both the High Court and the 
State Government is identical and there, 
is not a hint of a conflict. A divergence. 
of the instructions is only on the point of 
reservations at the stage of promotion. It 
was because of this conflict that this re- 
ference to a larger Bench had become 
necessary. This is more than evident 
from my referring order dated the 5th 
of December, 1972, when the case had 
come up before me sitting singly. The 
position is again identical as regards the 
referring order of the Division Bench 
dated the 15th of October, 1974. Therein 
it is clearly noticed that in view of the 
conflict of instructions issued by the State 
Government and by this Court it was 
necessary to secure the determination of 
the question whether the Government in- 
structions regarding reservation of posts 
to be filled by promotion from members 
of the backward classes were applicable 
to the staff of the subordinate Courts 
also, by a larger Bench. To allow the 
learned counsel for the petitioner to. now 
contend that the petitioner’s claim to the 
post is not by way of promotion would be 
eroding the very foundation for this re- 
ference. On this consideration also, it is 
not open to the petitioner to raise any 
such contention at this stage. 

31. Apart from the fact that this 
argument is not open to the petitioner, I 
am otherwise clearly of the opinion that 
the case here ig clearly one of promotion. 
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In the relevant rules, the word 'promo- 
tion’ has not been defined. Therefore the 
concept of promotion is not being con- 
strued here under any definition of a 
specific service rule or instruction but in- 
deed in its larger. and generic sense. The 
dictionary meaning of the word ‘promote’ 
as given in the authoritative Webster's © 
New International Dictionary of the 
English language is in these terms:—- 
“To exalt in station, rank, or honor; 
to elevate; raise; prefer; advance; as. to 
promote an officer.” 
Now applying the plain meaning of the 
word, there is hardly any doubt that an 
assignment to the post of Superintendent 
from that of an Assistant, which the peti- 
tioner now holds, would certainly be an 
exaltation in rank for him within the 
class of functionaries attached to the 
Courts of District Judge. It would clear- 
ly connote an elevating rise in status and 
an advance for the petitioner. There is 
no manner of doubt that the emoluments 
of the post of Superintendent are relative- 
ly higher than those of clerks and assis- 
tants. The post of Supdt. otherwise 
also implies, a measure of administrative 
control and superiority over the clerks and 
Assistants in the establishment of the Dis- 
trict Judge. Thus even adhering to the 
plain dictionary meaning, the case of the 
petitioner would clearly come within the 
ambit of the word ‘promotion.’ 


32. The ordinary and plain mean- 
ing apart, the position appears to be 
identical when the word is interpreted as 
a relative term of art and further has the 
support of precedent. In the authorita- 
tive law-lexicon ‘“Words and Phrases,” 
the following is stated:-— j 

“To promote a civil service employee - 

means to advance to a higher position an 
official or employee previously appointed 
to an office of an inferior degree.” 
The above conclusion has been derived 
from decision in Mc, Ardle v. City of 
Chicago, 172 111, App 142, A similar view 
has been expressed in the following 
terms of Justice Hooker in Campbell v. 
Patridge, 85- New York Supp 853:— 

“Laws have been -enacted to carry 
this section into effect (chapter 370, p. 
795, Laws 1899), and the inquiry, so far 
as this case is concerned, resolves itself 
into the question, was the detail or 
designation of the relator as a member of 
the telegraph bureau a promotion? It is 
provided that telegraph operators of the 
city of New York shall have the rank and 
receive the salary of sergeants of police. 
The term “promotion” is defined as “the 
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Section 48 (3) (xxi) of the Act, and the 
Regional Transport Authority concerned 
is satisfied that such variation would 
serve public convenience. (Para 6) 

The provisions of clause (xxi) of Sec- 
tion 48 (3) as well as sub-section (8) of 
Section 57 of the Act should be harmoni- 
ously construed and it cannot be inferred 
from the language employed therein that 
sub-section (8) of Section 57 excludes the 
operation of clause (xxi) of Section 48 (3) 
of the Act, in respect of variation even by 
inclusion of a short distance upto the ex- 
tent of 24 kilometers, when public con- 
-venience demands expeditious action on 
the part of the concerned Regional Trans- 
port Authority. AIR 1973 Punj & Har 
338, Dissented from. (Para 11) 
<- Cases Referred: Chronological Paras 


a. 1973 Punj & Har 338 = 75 Pun LR 
4, 8, 10, 11 


J. G. Chhangani, for Petitioner; A. K. 
Mathur, Addl. Govt, Advocate, for S. T. 
A, T, Jaipur; B. L. Maheshwari, for Res- 
pondent No. 3. 


ORDER :— There was a bus route 
from Borawar to Pushkar (hereinafter re- 
ferred to as ‘the route’) about 90 Kilo- 
meters in length, which lay partly in 
Jodhpur region and partly in the Jaipur 
region of the State of Rajasthan. The 
operators of the route appear to have 
submitted an application for the exten- 
sion of the route from Pushkar to Ajmer, 
but the State Transport Authority, Jaipur 


(hereinafter referred to as ‘the S.T. AY 


rejected the aforesaid application by its 
resolution dated February 5, 1973 and. did 
not grant the desired extension. The peti- 
tioner No. 1 is the Sarpanch of the Gram 
Panchayat, Baser in Nagaur district, while 
the petitioner No. 2 is the Sarpanch of 
Gram Panchayat, Kadel in Ajmer dis- 
trict. The two petitioners, acting on be- 
half of the inhabitants of the area and the 
Panchayats of which they were Sar- 
panchas some time later submitted re- 
presentation to the S. T.A, that the route 
in question should be extended upto 
Ajmer so as to make available the in- 
habitants of the area a direct bus service 
for reaching Ajmer and thereby avoid un- 
necessary change of buses at Pushkar. 
The S.T. A. then got a survey con- 
ducted in the matter and the survey re- 
port favoured the grant of an extension 


in the interest of the travelling public. - 


The S. T. A. thereupon gave notices to 
the existing operators of the route under 
Section 48 (3) (xxi) of the Motor Vehicles 
Act (hereinafter referred to as ‘the Act’) 
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- Harsor for reaching Ajmer. 
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to show cause as to why the route of their 
permits be not varied by inclusion of the 
portion of the route from Pushkar to 
Ajmer, which is only about 10 kilometers 
in length. Bachhraj Singh, respondent 
No. 3, who is an existing operator of 
Makrana-Ajmer route though a diffe- 
rent via, objected to the grant of exten- 
sion of the route upto Ajmer. It may be 
mentioned here that Makrana-Ajmer 
route over-laps the route from Makrcna 
to Bhadasia and thereafter it takes a turn 
and passes over a different course via 
The S. T.A. 
did not agree with the contentions raised 
on behalf of the objector, Bachhraj Singh ` 
and held that the extension of the route 
upto Ajmer would serve public interest, 
as it would remove the hardship of the 
passengers going from different places on 
the route to Ajmer. Thus, in view of the 
persistent demand of the inhabitants of 
the area, the route was extended upto 
Ajmer by the resolution of the S. T. A. 
dated August 30, 1973. 


Bachhraj Singh filed an appeal be- 
fore the State Transport Appellate Tri- 
bunal, Rajasthan, Jaipur (hereinafter 
briefly referred to as ‘the S. T. A. T.) 
against the aforesaid resolution of the 
>. T. A. dated August 30, 1973. Initially 
the petitioners were not made parties to 
the appeal before the S. T. A. T., but on 
their application, the S, T. A. T. directed 
the appellant Bachhraj Singh by its order 
dated November 14, 1973, to add the peti- 
tioners as parties to the appeal, repre- 
senting the Gram Panchayats Baser and 
Kadel. The petitioners were accordingly 
added as parties to the appeal and after 
hearing all the parties concerned, the 
S. T. A. T. allowed the appeal by its 
order dated December 10, 1973, on the 
sole ground that the extension granted 
by the S. T, A, under Section 48 (3) (xxi) 
of the Act was without jurisdiction, as a 
variation of the route of a permit by 
changing one of the terminii thereof could 
be directed only under- Section 57 (8) 
of the Act and not under Section 48 (3) 
(xxi) of the Act. According to the 
S., T, A. T., under Section 48 (3) (xxi) of 
the Act only a diversion of the route be- 
tween the two terminii fixed for the ori- 
ginal route could be permitted and an 
extension beyond any one of the two ter- 
minii was outside the scope of the provi- 
sions of Section 48 (3) (xxi) of the Act. 


2. The two petitioners have chal- 
lenged the aforesaid order of the S. T. 
A, T. dated December 10, 1973, by means 
of the present writ petition and.it is urg- 


_ not be ordered under the 
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ed by Mr. Chhangani on their behalf that 
the view regarding the relevant provi- 
sions of the Act taken by the S, T. A.T. 
was apparently erroneous, as there was 
no such limitation contained in Section 48 
(3) (xxi) of the Act that an extension be~ 
yond any one of the two terminii could 
said provision, 


3 Mr. Maheshwari, appearing for 


‘the respondent Bachhraj Singh, has rais« 


ed a preliminary objection that the peti- 
tioners are Sarpanchas of the village Pan- 
chayats and they have no personal inte« 
73st in the subject-matter of the writ 
petition and as such a petition under 
Article 226 of the Constitution is not 
maintainable on their behalf. Some de= 
cisions were cited by the learned counsel 
in support of his contention that the exis- 
tence of a legal right is the foundation 
for the exercise of jurisdiction under 
Article 226 of the Constitution and that 
ordinarily a petitioner must be able to 
show a subsisting personal right and its 
infringement in order to maintain a peti~ 
tion under Article 226 of the Constitution. 
It is not necessary in the present case to 
go into the larger question as to whether 
the existence of a subsisting personal right 
or interest Is necessary for maintaining a 
petition under Art, 226 of the Constitu- 
tion. It is not denied that it was at the 
instance of the two petitioners that the 
S. T, A. issued notices under Section 48 
(3) (xxl) of the Act to the existing opera~ 
tors of the route for varying the condi-~ 
tions of their permits by inclusion of the 
Pushkar to Ajmer portion in the route of 
their pee It is also on record that 
the S. T, A. allowed the aforesaid exten- 
sion in view of the persistent demands 
of the inhabitants of the villages situat~ 
ed on the route and included in the 
Gram Panchayats represented by . the 
petitioners, 


It is further on record that on the 
application of the petitioners, the S. T. 
A. T. held that the petitioners had suffix 
cient interest in the matter of variation 
of the route and directed the respondent 
Bachhraj Singh to make the petitioners 
parties to the appeal before that Tribu- 
nal, The respondent No. 3 complied with 
this direction and the amended memo of 
appeal (Annexure P/15) shows that the 
petitioners were added as respondents 
Nos. 7 and 8 to the appeal filed by the 
respondent Bachhraj Singh before the 
S. T. A. T. Thus the petitioners were 
parties to the proceedings before the 
lower authorities, leading to the’ passing 
of the order of the S. T, A. T, dated De- 
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cember 10, 1973. There is no doubt that 
existence of a subsisting legal right ‘im 
the petitioner is the foundation for the 
exercise of jurisdiction of this. Court under 
Article 226 of the Constitution and such 
legal right which could be thus enforced, 
should ordinarily be of - the . petitioner 
himself, but in some cases this rule can 
be relaxed or modified, if exigencies of 
the case so require, In the peculiar eir- 
cumstances of the present case, I am in- 
clined to entertain the writ petition filed 
by the two petitioners, although they 
have no personal or individual right to 
enforce, 


4, On the merits Mr, Maheshwari 
supported the order passed by the S. T, 
A. T, and placed reliance upon the deci- 
sion of the Punjab and Haryana High 
Court in The Akal Transport Co. Pvt 
Ltd. v. District Judge, Ludhiana, .AIR 
1973 Punj and: Har 338, which was the 
very basis of the decision of the S. T, 
A. T. On the other hand, Mr. Chhan- 
gani argued that the language employed 
in Section 48 (3) (xxi) of the Act is wide 
enough to include any variation of the 
Toute of an existing permit by deviation 
or extension or curtailment and the only 
restriction imposed on the power of the 
R. T., A, in this respect is that such varia- 
tion should be limited to a distance of 24 
Kilometers only. 

5. I have considered the rival con- 
tentions. .Clause (xxi) of sub-section (3) 
of Section 48 of the Act runs as under:— 

“48 (3) (xxi) that the Regional Trans- 
port Authority may, after giving notice 
of not less than one month, — 

(a) vary the conditions ‘of the permit; 

(b). attach to the permit further con- 
ditions: 

Provided that the conditions speci- 
fied in pursuance of clause (i) shall not 
be varied so as to alter the distance 
covered by the original route by more 
than 24 Kilometers, and any variation 
within such limits shall be made only 
after the Regional Transport Authority is 
satisfied that such variation will serve 
the public convenience and that it is not 
expedient to grant a separate permit in 
respect of the original route as so varied 
or any part thereof? 


6. This clause duthorizes the Re- 
gional Transport Authority concerned to 


‘vary the conditions of the existing per 


mits, after giving notice of not less than 
one month to the permit-holders concern- 
ed. The proviso to this clause has been 
newly added by Act No, 36 of 1968 and it 


1976 
has placed two restrictions on the power 


of the Regional Transport Authority in 


the matter of grant of variation of the 
condition of the permit relating to the 
route or area of the permit, as specified 
under clause (i) of sub-section (3) of 
Section 48 of the Act. One of the res- 
tricttons, which have been placed by the 
aforesaid proviso is to the effect that the 
distance traversed by the altered route, 
after such variation, should not be 24 
kilometers more or less than the distance 
covered by the original route. In other 


words, the Regional Transport Authority: 


is authorised to alter the distance cover- 
ed by the original route to the extent of 
24 kilometers only, under the aforesaid 
proviso. The other condition imposed by 


the aforesaid proviso is that while grant- 


ing a variation, under the abovemention- 
ed clause, the Regional Transport Autho- 
rity must be satisfied that such variation 
would serve public convenience and fur- 
ther that it would not be expedient to 
grant a separate permit for the route so 
varied or any part thereof. 


. In my view, the word ‘vary’ employ- 
ed in the aforesaid clause has a wide 


connotation and it embraces within its 





terminii, Deviation or diversion is one 
of the modes by which an existing route 
can be altered or varied but there can be 


meaning assigned to the word ‘vary’ in 
Webster's Third New International Dic- 
tionary is to bring about difference in, to 
make a minor or partial change in, ‘de- 
viate, depart etc. In the proviso to clause 
(xxi) of sub-section (3) of Section 48 of 
the Act there is nothing to indicate that 
the condition with regard to area or route 
could only be varied within the specified 
terminff, As I have already ` observed 
above, the only restriction in this respect 
is that the distance covered by the al- 
tered route should not be different from 
the distance covered by the original route 
by more than 24 kilométers, 

In this view of the matter, it would 
be difficult to uphold the decision of the 
S. T. A. T. that under the proviso to Sec- 
tion 48 (3) (xxi) only a deviation of the 
original route between the two terminii 
fixed for the original route could be al- 
lowed and not an extension beyond any 
one of the twe terminii of the route, There 
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is no reason to import any. such restriction 
in the aforesaid provisions, apart from 
those which have been specifically pro- 
vided therein. In my opinion, it would 
make no difference if the original route is 
extended beyond one terminus or it is cur- 
tailed at either end or the road travers- 
ed by the original route is altered so as 
to bring about a deviation thereof, so 
long as the change brought about by such 
variation in either manner does not ex- 
ceed 24 kilometers, which is the permis- 
sible limit under the proviso to Section 48 
(3) (xxi) of the Act, and the Regional 
Transport Authority concerned is satis- 
fied that such variation would serve pub- 
lic convenience. 


7. The argument of Mr, Mahesh- 
wari, was that a provision for variation of' 
the route. by extension thereof has been 
made under. sub-section (8) of Section 57 
of the Act and that if the Regional Trans- 
port Authority was allowed to alter the 
existing route of a permit by inclusion of 
a new route under the provisions of Sec- 
tion 48 (3) (xxi)-then'the two provisions 
would be overlapping. The reasons as to 


. why the new proviso was inserted to 


Section 48 (3) (xxi) are quite obvious. 
Under sub-section (8) of Section 57 of the 
Act an application submitted for varying 
the route of an existing permit, by inclu- 
sion of a new route or area therein has 
to be treated as an application for the 
grant of a new permit and in that case 
the lengthy procedure prescribed in sub- 
sections (3) to (7) of Section 57 of the Act 
has to be followed, which requires con- 
siderable time to comply with. The other 
important’ consideration appears to be that 
an application under sub-section (8) of 
Section 57 of the Act for an extension of 
the route of an existing permit could be 
submitted only by an existing permit- 
holder and the Regional Transport Autho- 
rity could not bring about the desired 
alteration of its own even if public con- 
venience necessitated the same. f 


By making such a provision in clause 
(xxi) of sub-section (3) of Section 48 of 
the Act, authorising the Regional Trans- 
port Authority to vary the condition of an 
existing permit, by altering the route or 
area covered by such permit, the Legis- 
lature clearly intended expeditious ac- 
tion by the Regional Transport Authority 
concerned in matters of variation, which 


_may be brought about by deviation, cur- 


tailment or extension, of the route of the 
existing permit, so long as-it related to 
short distances only not exceeding 24 
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kilometers in any case, and when the said 
Regional Transport Authority came to the 
conclusion that such variation would 
serve public convenience. It is absolutely 
clear that the intention in making the 
aforesaid provision was that where the 
Regional Transport Authority, on the re- 
presentation of the travelling public or 
on its own motion thought it expedient in 
public interest to extend the route of an 
existing permit, say by a short distance 
of 5 or 10 kilometers or curtail the same 
by a like distance or change the course 
of the route slightly, then the entire 
lengthy procedure prescribed in Sec- 
tion 57 of the Act need not be resorted 
to, 

It was only to obviate the following 
of the lengthy procedure prescribed under 
Section 57 of the Act and the consequent 
delay, that the Legislature introduced the 
proviso to clause (xxi) of sub-section (3) 
of Section 48 of the Act by the Amend- 
ing Act No. 56 of 1969. The intention of 
the Legislative in this respect is abun- 
dantly clear from the language of the 
aforesaid proviso, The explanatory note 
added to the statement of objects and 
reasons of the Bill, which resulted in the 
Amending Act No. 56 of 1969 also ex- 
pressed the same view. In respect of 
Clause 21 of the Bill which introduced the 
proviso to Section 48 (3) (xxi) of the Act 
it has been stated in the explanatory 
note:— 

“Unlike Sections 51 and 56 which re- 
late to the grant of contract carriage and 
public carrier’s permits, Section 48 does 
not authorise a Regional Transport Au- 
thority to vary or extend or curtail the 
route or area of a stage carriage permit. 
Since it may not be possible or desirable 
in certain cases, to open new routes, e.g., 
when services are required to be provid- 
ed over a small stretch beyond the ter- 
minii of an existing route, it is expedient 
to treat any such extension as variation 
of the existing permit, The proposed 
amendment will facilitate this procedure. 
Care has been taken to ensure that varia- 
tion is granted only to serve the public 
convenience and only for short distances.” 
(Emphasis given), 

- 8 In Akal Transport Company’s 
case AIR 1973 Punj and Har 338 the 
learned Judges of the Punjab and Har- 
yana High Court after quoting the defini- 
tion of “route” given in sub-section (28-A) 
of Section 2 of the Act observed:— 

“From this definition it is clear that 
if one of the two terminii of the route is 
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to be changed it can be done under Sec- 
tion 57 (8) of the Act and not under clause 
(xxi) of Section 48 (3), Clause (xxi) ap- 
Plies to the variation of the distance co- 
vered by the original route, that is, the 
terminii prescribed for the original route 
should remain the same or in other words 
this clause applies only to a diversion of 
a route between two terminii fixed for 
the original route and not for the exten- 
sion thereof beyond one of the two ter- 
minii, If a route has to be extended be- 
yond one of the two terminii, the appli- 
cation has to be made under Section 57 
(8) and not under clause (xxi) of Section 
48 (3) of the Act.” ` 

9. . The definition of 'route’'as spe- 
cified in sub-section (28-A) of Section 2 
of the Act may also be reproduced here: — 

“2 (28-A). ‘Route’ means a line of 
travel which specifies the highway which 
may be traversed by a motor vehicle be- 
tween one terminus and another.” 


10. With great respect to the 
learned Judges, who decided the Akal 
Transport Company’s case, AIR 1973 Punj 
and Har 338 I am unable to infer as to 
how the aforesaid definition of ‘route’ 
leads to the conclusion that if one of the 
two terminii of the route is to be chang- 
ed, then the same could be done only 
under Section '57 (8) of the Act and the 
same result could not be achieved, with- 
in the prescribed limitations under Sec- 
tion 48 (3) (xxi) of the Act. As I have 
endeavoured to point out above, although 
the provisions of Section 57 (8) and clause 
(xxi) of sub-section (3) of Section 48 of 
the Act may be over-lapping to a certain 
extent, yet the proviso to clause (xxi) of 
Section 48 (3) has been clearly inserted 
by the Legislature for expeditious action 
where the Regional Transport Authority 
is required to act in the interest of public 
convenience and only for short distances 
to the extent of 24 kilometers, The ob- 
vious intention appears to be that . for 
such variations for short distances the 
lengthy procedure prescribed in Section 
57 may be dispensed with, if the Regio- 
nal Transport Authority concerned was 
Satisfied jn’ the matter. 

The word ‘vary’ occurs both in clause 
(xxi) of Section 48 (3) as well as in sub- 
section (8) of Section 57 and it is diffi- 
cult to construe the same word employ- 
ed in the aforesaid two provisions to im- 
ply two different meanings. Sub-section 
(8) of Section 57 provides not only for 
varying the conditions of a permit by in- 
clusion of a new route or routes or a new 
area, but it also provides the procedure 
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for altering the route: covered by the ex- 
isting permit, in the case of stage carriage 
permits with which we are concerned. 
Thus variation in the aforesaid provision 
comprises of not only the inclusion of a 
new route or area but also of alteration 
of an existing route, which may be 
brought about by curtailment thereof or 
by deviation. 

11. For the reasons, which I have 
Indicated above, with great respect, I am 
unable to agree with the view taken by 
their Lordships of the Punjab and Har- 
yana High Court in The Akal Transport 
Company’s case AIR 1973 Punj and Har 
338 regarding the scope of the proviso to 
Section 48 (3) (xxi) of the Act. The pro- 
visions of clause (xxi) of Section. 48 (3) as 
well as sub-section (8) of Section 57 of 
the Act should be harmoniously constru- 
ed and it cannot be inferred from the 
language employed therein that sub-~sec- 
tion (8) of Section 57 excludes the opera- 
tion of clause (xxi) of Section 48 (3) of 
the Act, in respect of variation even by 
inclusion of a short distance upto the ex- 
tent of 24 kilometers, when public con- 
venience demands expeditious action on 
the part of the concerned Regional] Trans- 
port Authority, 


12. In view of the aforesaid dis- 
cussion, I hold that the decision of the 
S. T. A. T. is apparently erroneous. In 
my opinion the S. T. A, was duly em- 
powered under clause (xxi) of Section 48 
(3) of the Act to vary the route by in- 
clusion of the portion from Pushker to 
Ajmer, which is a distance of about ten 
kilometers. 


B. In the result the writ petition 
is allowed. The order passed by the 
State Transport Appellate Tribunal, 
Rajasthan. Jaipur dated, December 10, 
1973 is set aside. In the circumstances 
of the case, the parties are left, tọ bear 
their own costs, . 
i Petition allowed. 


AIR 1976 RAJASTHAN 149 
C. M. LODHA, J. 
Jaula Ram v. State of Rajasthan. 
Civil Writ Petn. No. 1851 of 1975, 
wf 17-12-1975. 

_ (A) Rajasthan Panchayat Samitis and 
Zilla Parishads Act (37 of 1959), Sections 
39 (1) and (5) and 66 (4) — Meeting for 
considering motion of no-confidence in 
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Pradhan — Stay of — Government di- 
rection staying all sach meetings on ac- 
count of 20 joints economic programme 
— Held illegal. 

Section 29 (5) of the Act appears to 
be mandatory in nature, It provides 
that a meeting convened for the purpose 
of considering a motion under this section 
shall not be adjourned. There is no pro- 
vision under which the Government could 
have exercised its power of suspending 
the consideration of the motion of no-con- 
fidence against a Pradhan or Up-Pradhan. 
In this state of law, the direction issued 
by the Government to the effect that all 
motions for consideration of no-confi- 
dence against Pradhan may be stayed 
upto 31st December, 1975, is illegal- Sec- 
tion 66 (4) has nothing to do with the 
supposed power of the State Government 
to postpone the consideration of the no- 
confidence motion. (Para 6) 


Cases Referred: Chronological Paras 
1958 Raj LW 219 = ILR (1958) 8 Raj 177 


5 
M. Mridul, for Petitioner; P. N. Dutt, 
for Non-petitioner No, 4; R. N, Calla, De- 
puty Govt, Advocate, for the State, i 
ORDER:— This writ application in- 
volves a short point viz., whether the 
direction of the Government dated 21st 
November, 1975, (Exhibit-3) that all mo- 
tions for consideration of no-confidence 
against Pramukh, Up-Pramukh, Pradhan, 
Up-Pradhan, Sarpanch and Up-Sarpanch 
be stayed upto 31st December, 1975, due 
to drives of allotment of house-sites, al- 
lotment of agricultural land and other 
items of 20 points Economic Programme. 
2. The question: arises in this 
manner. The non-petitioner No. 4 Shri 
Hardeosingh is Pradhan, Panchayat Sami- 
ti, Fatehpur, District Sikar. A motion of 
no-confidence by the requisite number of 
members was moved against him and the . 
Collector, Sikar, thereupon issued a notice 
dated 29th October, 1975 (Exhibit-1) call- 
ing the meeting for consideration of no- 
confidence motion on 24th November, 
1975. However, in pursuance of the 
Government’s direction dated 21st Novem- 
ber, 1975 (Exhibit-3) referred to above, 
the Collector by his order bearing the 
same date, postponed the consideration 
of the no-confidence motion and cancel- 
led the notice (Exhibit-1) calling the meet- 
ing on 24th November, 1975 for consi- 
deration of the no-confidence motion. 
3. Thereupon the petitioner who 
is one of the signatories to the motion of 
no-confidence filed . the. present writ 
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application in this court for issuing . an 
appropriate writ for quashing the orders 
Exhibit-1, Exhibit-2 and Exhibit-3 and 
for issuing a direction to the Collector, 
Sikar, to convene the meeting for consi- 
deration of the motion at an early date. 


. 4 The application has been op- 
posed on behalf of the State of Rajasthan 
as well as the non-petitioner No, 4. The 
. preliminary objections have been raised 
.by Mr. Dutt on behalf of the non-peti- 
tioner No, 4. It is urged in the first ins- 
tance that since the last date of stay issu- 
ed by the Government is to expire on 
3lst December, 1975 and the meeting is 
required to be called by a notice of not 
less than 15 clear days of such meeting 
to the members, no useful purpose would 
be served by issuing a writ in the pre- 
sent case and, therefore, the writ should 
be dismissed as having become infructu- 
ous. I am, however, unable to accept 
this contention. May be, that the meet- 
ing has to be called after 3ist December, 
1975, but the main question is whether 
the direction issued by the Government 
in the present case for postponing consi- 
deration of no-confidence motion is valid 
and proper. Unless the validity of the 
impugned: order issued by the Govern- 
ment is decided in the present case, the 
possibility of extension of the order of 
stay by the Government cannot be al- 
together excluded. I am, therefore, of 
opinion that the matter must be decided 
on merits, 


5. The other preliminary objec- 
tion raised by the learned counsel is that 
the writ petition is not maintainable, in- 
asmuch as it has not been moved by all 
the signatories to the no-confidence mo- 
tion, The motion was moved by 22 mem- 
bers in all and under Section 12 (b) of 
the Rajasthan Panchayat Samiti and Zila 
Parishads Act, 1959, (which will herein- 
after be referred to as ‘the Act’) a subse- 
quent motion as in the present case must 
- be moved by more than half of the total 
number of members of the Panchayat 
Samiti. The total number of members of 
the Panchayat Samiti in the present case 
at the relevant time was 41 and, there- 
fore, undisputedly the motion was pro- 
perly moved, inasmuch as it was signed 
by 22 persons, The objection is that all 
those 22 members should have been join- 
ed in this writ petition and since only 
one of them has come forward as the 
petitioner and the others have not been 
joined even as non-petitioners, the writ 


petition is not maintainable. In support 
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of his contention, strong reliance has been 
placed by Mr. Dutt on Pt, Kalicharan 
Sharma v. Chief Panchayat Officer, (1958 
Raj LW 219). In that case the election 
of the Sarpanch was challenged by a 
petition under Article 226 of the Consti- 


‘tution by one elector only. An objection 


was taken on behalf of the opposite party 
that in the first place an election petition 
could have been brought for challenging 
the election and, therefore, the writ ap-. 
plication was not entertainable. This ob- 
jection found favour with the Court. In 
the alternative it was urged that the re- 
levant provision of law required that the 
election petition must be filed by at least 
10 qualified electors. It was, therefore, 
contended that a single elector could not 
file a writ application for setting aside the 
election of the Sarpanch, This objection 
was allowed and it was observed that it 
would be improper to permit one elector 
to challenge the validity of the election 
in this Court, inasmuch as by doing that, 
the court would allow him to do a thing 
which the Legislature had obviously not 
permitted. The facts of that case are, 
therefore, clearly distinguishable and the 
rationale of that decision has no applica- 
tlon to the facts and circumstances of the 
present case. Here, the motion of no-con- 
fidence has been moved by the requisite 
number of members, on which the meet- 
ing was also called, but according to the 
petitioner, an illegality has been commit- 
ted by the Collector in cancelling the 
meeting on the basis of an invalid order- 
by the Government, I am, therefore, not 
persuaded to accept this preliminary ob- 
jection either. 


6. This brings me to the merits of 
the case. Mr. Dutta has tried to support 
the order of the Government by making 
reference to Chapter IV which bears the 
heading ‘External Control’ and has made 
reference particularly to Section 66 (4) in 
this Chapter, which provides that the 
State Government may of its own motion 
or on a representation made by the Pan- 
chayat Samiti, call for the record of the 
case in which such order was passed and 
pass such order in relation thereto as it 
may deem fit; but the State Government 
shall not pass any order prejudicial to 
the Panchayat Samiti unless it is given an 
opportunity for explanation. It may be 
pointed out that this sub-section deals 
with the power of the State Government 
of cancelling or suspending resolution of 
a Panchayat Samiti as is indicated by the 
heading of the section itself. It provides 


that the State Government may by an 
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order in writing cance] any resolution 
passed by a Panchayat Samiti or any 
standing committee thereof if in its opin- 
jon such resolution is not legally passed 
or is in excess or. abuse of the powers 
conferred by-or under this Act or under 
any law for the time being in force, or if 
its execution is likely to cause danger to 
human life, health or safety or is likely 
to lead to a breach of the peace. ‘It need 
hardly be pointed out that this 
provision has nothing to do with the 
supposed power of the State Government 
to postpone the consideration of the no 
confidence motion in matters like the pre- 
sent. In this connection, I wish to invite 
‘lattention to Section 39 (5) of the Act 
which appears to be mandatory in nature, 
It provides that a meeting convened for 
the purpose of considering a motion 
under this section shall not be adjourn~ 
ed. No other provision has been brought 
to my notice under which the Govern~< 
ment could have exercised its power of 
suspending the consideration of the mo- 
tion of no-confidence against a Pradhan or 
Up-Pradhan, In this state of law, I have 
no alternative but to come to the conclu~ 
sion that the direction issued by the 
Government (Exhibit-3) dated 21st No- 
vember, 1975, to the effect that all mo- 
tions for consideration of no-confidence 
against Pradhan may be stayed upto 31st 
December, 1975, is illegal, I am not con- 
cerned in the present case with motions 
of no-confidence moved against other per- 
sons mentioned in the order, and, there~ 
fore, the order passed in the present case 
must be limited to the case of no-confi- 
dence motion against Pradhan only, 


7. The result is that I allow. this 
writ petition and quash the direction of 
the Government dated 21st November, 
1975 (Exhibit-3) so far as the considera- 
tion of no-confidence motion against the 


Pradhan is concerned and also the conse~. 


quential order of ‘the Collector, Sikar, 
dated 21st November, 1975 (Exhibit-2) and 
hereby further direct that the Collector, 
Sikar, shall summon the meeting for con= 
sideration of no-confidence motion against 
the non-petitioner No. 4 in accordance 
with law, No order as to costs, 


Petition allowed, 


a 
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Gordhanlal Ramgopal and others, 


Petitioners: v. State and others,” Respon- 
dents. 

Civil Writ Nos, 2205, 2206, 2243 of 
1973, 121, 195, 1127 to 1132 and 1347 of 
1974 ete., D/- 16-12-1975, 

\ (A) Rajasthan Foodgrains (Preven- 
tion of Hoarding) Amendment Order 


(1973), Para 3, Clause 4A — Validity — 


Clause 4-A is unreasonable as offending 
Article 301 of Constitution. (Constitution 
òf India, Article 301). 

It is clear from C1, 4-A of para 3 of 
the Amendment Order that no dealer 
could have in his possession at any one 
time, all foodgrains taken together in 
quantity exceeding 150 quintals. The 
Amendment Order came into force at 
once i e, on 10th December, 1973, the day 
it was issued. Thugs no time, much less a 
reasonable time, was granted to the peti- 
tioners for disposing of the excess quan~ 
tity of foodgrains which the petitioners 
were legitimately in possession of on the 
day the order came into force. The clause 
thus put an unreasonable restriction on 
the petitioners’ right to:trade as guarante- 
ed by Article 301 of the Constitution and 
was, therefore, Hable to be struck down, 
AIR 1970 SC 1070, Followed, 

<; (Paras 4, 5, 11) ` 

(B) Constitution of India, Articles 
358, 19, 301 — Proclamation of Emergency 
— Article 358 suspends Article 19 but not 
Article 301 — Hence attack on the basis 


of Article 301 is permissible, AIR 1970 
SC 129, Followed. (Paras 7, 8) 
Cases Referred: Chronological Paras 


ee Punj and Har 324 = 77 Pun LR 
7 ; 9 


AIR 1970 SC 129 = (1970) 1 SCR 400 8 
AIR 1970 SC 1070 = 1969 SCD 1069 4 
Hastimal Parakh, S, S, Purohit and ` 
Dalpat Raj, for Petitioners; S. K. Tiwari, 
Add} Advocate-General-cum-Govt, Ad- 
vocate, for the State of Rajasthan. 


ORDER :— This order will dispose 
of ‘a bunch of similar writs mention- 
ed above, as the point involved in all 
these cases is the same, By these writ 
applications the petitioners have chal- 
lenged the validity of clause 4-A of Para, 
3 ofthe Rajasthan Foodgrains (Prevention 
of Hoarding) Amendment Order, 1973 
(which will hereinafter be referred to as 
‘the Amendment Order’), . Clause 4-A 
reads as under: oe. 
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“4-A — Fixing Maximum. limit of 
foodgrains in possession by a dealer:— 

No dealer shall have in his posses- 
sion at any one time, all foodgrains taken 
together in quantity exceeding 150 quin- 
tals including the quantity of wheat as 
prescribed under the Rajasthan Wheat 
(Regulation of Trade) Order, 1973.” 

2. It may be pointed out that 
prior to the aforesaid amendment, the 
relevant provision was Para. 3 of the Ra- 
jasthan Foodgrains (Prevention of Hoard- 
ing) Order, 1973 (which will hereinafter 
be referred to as ‘the Order’), Para, 3 
reads as under: 

“3. Restriction on possession of food- 
grains exceeding the maximum fixed. — 
No person shall have in his possession at 
any one time foodgrains— 

(a) if he is a producer of wheat, in 
quantity exceeding 20 quintals of wheat 
or in quantity exceeding 45 quintals of 
all foodgrains taken together; 

(b) if he is a dealer, wheat in quan- 
tity exceeding 50 quintals or in quantity 
exceeding 100 quintalg of all foodgrains 
taken together; . 

, (c) in any other case, wheat in quan- 
tity exceeding 10 quintals or in quantity 
exceeding 25 quintals, of all foodgrains 
taken together; unless he has submitted 
a declaration of such stock in the manner 
and to the officer specified in clause (4).” 

3. The cases of the petitioners 
came under Para. 3 (c) of the Order as 
extracted above. There is no gainsaying 
the fact that under the said Order a dea- 
ler in grain was at liberty to have in his 
possession wheat in quantity exceeding 10 
quintals or in quantity exceeding 25 quin- 
tals of all foodgrains taken together on 
submitting a declaration of his stock in 
the manner and to the officer specified in 
clause (4). 

4. However, it is clear from clause 
4-A of para, 3 of the Amendment Order 
that no dealer could have in his posses- 
sion at any one time, all foodgrains taken 
together in quantity exceeding 150 quin- 
tals. The Amendment Order came into 
force at once ie., on 10th December, 1973, 
the day it was issued. The grievance of 
the petitioners is that absolutely no time, 
much less a reasonable time, was granted 
to the petitioners for disposing of the 
foodgrains their possession exceeding 
150 quintals. Thus the Amendment 
Order, according to the learned counsel 
for the petitioners, was of a confiscatory 
nature and the restriction placed by 
clause 4-A was most unreasonable, inas- 
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much as, by no stretch of imagination the 
petitioners could have disposed of the ex- 
cess quantity of foodgrains in their pos- 
session, as the Amendment Order came 
into force at once. It is submitted that 
seizure of the foodgrains in -possession of 
the petitioners under Clause 4-A of para. 
3 of the Amendment Order was illegal 
and amounted to unreasonable restriction 
on the petitioners’ right to trade as guar- 
anteed by Article 301 af the Constitution 
of India. In support of his contention, 
learned counsel has relied upon Oudh 
Sugar Mills Ltd., ete. v, Union of India, 
(AIR 1970 SC 1070) wherein their Lord- 
ae were pleased to observe as fol- 
OWS: — 


“It must be remembered that right to 
trade is a guaranteed freedom. That 
right can be restricted only by law, con- 
sidered by the Courts as reasonable in 
the circumstances. Not only the law 
restricting the freedom should be reason- 
able, the orders made on the basis of that 
law should also be reasonable, It is clear 
that the sugar released for sale in the 
open market will have to be ordinarily 
sent out of the States in which they are 
produced. For doing so, the concerned 
producers will have to enter into con- 
tracts with dealers at far off placés. 
Thereafter the sugar will have to be 
transported to places of disposal mainly 
through railways. Taking all the circum- 
stances into consideration, we do not think 
that the period of 30 days given for dis- 
posal of the sugar is in any manner 
generous. That being so, we are clearly 
of the opinion that the 26 days’ time given 
to the appellants for the disposal of the 
sugar cannot be considered ag reasonable.” 

5. The observations of their Lord- 
ships extracted above apply with full 
force to the facts and circumstances of 
the present case, which, in my opinion, 
stands on a higher footing than the case 
before their Lordships because in the 
present case absolutely no time wag grant- 
ed for disposal of the excess quantity of 
the foodgrains which the petitioners were 
legitimately in possession of on the day 
the Amendment Order came into force. 


6. Dr, S. K. Tiwari, learned Ad- 
ditional Advocate-General has, however, 
opposed the writ applications on the 
ground. that since on account of the emer- 
gency Article 19 of the Constitution of 
India is suspended, the petitioners can- 
not take shelter under it- and cannot be 
heard to urge that the impugned piece of 
legislation violates the fundamental rights 
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guarantééd under the Constitution. The 
contention, however, has no substance in 
view of Article 301 of the Costitution 
which clearly provides that subject to 
other provisions of this Part (Part XIII), 
trade, commerce and intercourse through- 
out the territory of India shall be free. 
Article 358 of the Constitution no doubt 
provides that while a Proclamation of 
Emergency is in operation, nothing in 
Article 19 shall restrict the power of the 
State as defined in Part III to make any’ 
law or to take any executive action which 
the State would but for the provisions 
contained in that Part be competent to 


make or to take, but any law so made ’ 


shall, to the extent of the incompetency 
cease to have effect as soon as the Pro- 
clamation ceaseg to operate, except as 
respects things done or omitted to be done 
before the law so ceases to have effect. 


7. The freedom declared by Arti- 
cle 301 is in very wide terms and applies 
to.all forms of trade, commerce and 
intercourse and it is subject to certain 
restrictions specifled in Articles 302 to 
805. of the Constitution, Thus the guar- 
antee under Article 301 imposes a restric- 
tion on the legislative power of the Par- 
liament or the State Legislature. Article 
358 no doubt suspends Article 19 but 
Article 301 remains in operation, 

8. In M/s, Vrajlal Manila] and Co. 
v. State of Madhya Pradesh, AIR 1970 SC 
129 it was held that both under Article 
19 as well as under Article 304 (b), the 
Yardstick of reasonableness would be the 
same. In this view of the matter, sus- 
pension of Article 19 of the Constitution, 
in my: opinion, would not come in the 
way of the petitioners for challenging 
the reasonableness or otherwise of the 
restriction placed by virtue of clause 4-A 
of para 3 of the Amendment Order on 
the basis of Article 301 of the Constitu- 
tion of India. In other words, suspension 
of Article 19 of the Constitution on ac- 
count of emergency would be no ground 
for depriving the petitioners of the desir~ 
ed relief, 

9. Learned counsel for the peti- 
tioners also relied upon, Pratapsingh v. 
State of Punjab AIR 1975 Punj & Har 324 
in support of his contention wherein the 
game question was examined from a diffe- 
rent standpoint and it was held that Art. 
358 is prospective and applies to fresh 
legislation or new law enacted by the 
State during the continuance of emer- 
gency and makes it immune from attack 
under Article 19 during the continuation 
of the emergency and is not intended to 
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protect or validate any pre-emergency 
legislative provision which would be in- 
valid because . of the constitutional in- 
hibitions before the proclamation of emer- 
gency. On these premises the learned 


‘Judges held that the 1974 Punjab Order 


issued under the powers conferred under 
Section 3 of the Essential Commodities 
Act must be, in the eye of law, deemed 
as an integral part of that Act and since 
that Act being -a _pre-emergency 
legislation is subject to Article 19 
even during the emergency, the 1974 
Punjab Order emanating from that Act 
and being in continuation of its policies 
can be challenged as being violative of 
Article 19 (1) (f) and (g) during the emer- 
gency, 

10. The above quoted Punjab and 
Haryana case no doubt, supports the con- 
tention of the learned counsel for the 
petitioners that the validity of the im- 
pugned piece of legislation can be exa- 
mined even on the touchstone of Article 
19 of the Constitution, But I do not con- 
sider it necessary to examine this ques- 
tion, as in my view, even apart from Arti- 
cle 19 of the Constitution, Article 301 of 
the Constitution clearly comes to the aid 
of the petitioners for challenging the 
validity of the impugned provision of law 
in the present case, . 

11. As a result of the foregoing 
discussion, I allow these writ petitions 
and strike down clause 4-A of para. 3 of 
the Amendment Order as being unrea- 
sonable. Any action taken under it shall 
be deemed to be null and void, The sei- 
zure of the foodgrains as well as the pro- 
secution of the petitioners on account of 
the alleged violation of Clause 4-A, re- 
ferred to above, are hereby quashed. 
There will be no order as to costs, _ 

Petitions allowed, 
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Smt, Gangabai, Appellant v. Bheru- 
lal, Respondent. 
Civil Misc. Appeal No, 102 of 1974, 
D/- 7-11-1975.* 
(A) Guardians and Wards Act (1890), 
Sections 7, 19, 25 read with Hindu Mino- 
rity and Guardianship Act (1956), Sec- 


*(Against order of M. B. Sharma, Dist, J., 
Udaipur, in Civil Misc, Case No, 69 of - 
1972, D/- 23-3-1974.) 
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minor as a natural: guardian — Not an 
indefeasible right even if he is fit to look 
after the child — Welfare of the minor is 
paramount consideration. 

- Under the law the father is a natural 
guardian and he ghould not ordinarily be 
denied his natural right to keep his child 
with him, but if circumstances In a parti- 
cular case compel the court to take a dif- 
ferent view then simply: because the father 


is the natural guardian the custody of the ` 


minor cannot be entrusted to him (father), 
- (Para 6) 

The father’s fitness has to be consi- 
dered, . determined and veshe pre~ 
dominantly in terms of the welfare of his 
minor child in the context of all the rè 
circumstances ‘that have been 
brought on the record. If the custody of 
the father cannot promote the welfare of 
minor equally or better than the custody 
of.the mother, then he cannot claim in= 
defeasible right to the: minor's custody 
under Section 25 merely because there 
is no defect in ‘his capacity to look after 
the minor, . (Para 8) 
Held ‘in view of the fact that the 
minor child was reluctant to live with the 
father and on account of his custody with 
the mother and his maternal grand-father 
was not suffering in any manner and was 
progressing well in his studies his custody 
would not be transferred to his father 
though he was earning Rs. 300/- p. m. and 


‘was ready to keep the boy in the hos- 


te] and to defray his hostel expenses, The 
other consideration in refusing the custody 
to the father: was that the mother had 
made charges against the father in. her 
affidavit to the effect that her husband had 
kept a lady in: the house as his ‘natasud’ 
wife, (Paras 3, 8; 9) 


Cases ` Retorred: Chronological Paras 
AIR 1973 SC 2090 = (1973) 3SCR 918 8 
AIR 1973 Raj 93 = 1972 WLN 616 8 
AIR 1961 Raj 30 = 1960 Raj LW 517 3 


M. R, Kala for A. L. Mehta, for Ap- 
pellant; S, T, Porwal and N, P, = 
for Respondent. 


JUDGMENT:, — This appeal of Smt. 
Gangabai is directed against the order of 
the District Judge, Udaipur, dated March 
23, 1974, in Civil Misc. Case No, 69 of 
1972, whereby the learned Judge directed 
that the custody of her minor son Kishan~ 
lal shall be returned by Smt. Gangabaf, 
the mother of the boy, to his father res- 
pondent Bherulal. As regards the cus- 
tody of the minor daughter Deu’ alias 
Bagdi, aged about 14 years, the learned 


Gangabai v. Bherulal (Tyagi Actg, ©. J.) 
. tions 6, 18 — Father’s right to custody of 
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Judge ordered that she would remain 
with her mother Smt, Gangabai, appel- 
lant. That portion of the judgment has. 
not been challenged by preferring cross 
obiechon by Bherulal, respondent, 


2. Bherulal was married to 
Gangabai on February 27, 1957, and out 
of this wedlock she gave birth to twe 
children, namely, Deu alias Bagdi ‘on 
January 1, 1962, and Kishanlal on: March 
2, 1965. They lived in an atmosphere of 
peace and amity upto 1968, when, it so 
appears that the relationship between the 
husband and wife became strained. An 
allegation was levelled against Bherulal . 
that'he had conducted a ‘nate . marriage 
with one another lady Mst, Lehri and 
kept her as his wife. This marriage is 
alleged to have taken place on’ December | 
10, 1969. Before this, marriage took place 
there were serious allegations of maltreat- 
ment meted out by Smt. Gangabai from 
her husband - Bherulal On Septem- 
ber 19, 1968, it is said that Bherulal gave 
beating to Smt, Gangabaj and forced her 
to leave his house and go to her parents’ 
house with her two children, . Bherulal 
filed an application. under Section 9 of the 
Hindu Marriage Act, 1955; ‘against ` Smt, 
Gangabai in the Court of District Judge, 
Udaipur, who after trial held that the 
allegations -of Smt. Gangabai against 
Bherulal that he had kept Mst. Lehri as 
his ‘natasud’ wife were not substantiated, 
but it was proved that Smt, Gangabaf 
was not properly \treated and, therefore, 
it was difficult for the court to hold that 
Smt. Gangabai withdrew her society from. 


‘her husband without reasonable excuse, 


In this view of the matter the petition 
filéd by Bherulal was dismissed. There- 
after Bherulal again filed an application 
under Sec, 7 read with Section 25 of the 
Guardians and Wards Act before the Dis- 
trict Judge, Udaipur, for the custody of his 
two minor children. The learned Judge, 
after inquiry, disposed of that applica- 
tion on March 23, 1974, holding that it 
will not be in the interest of the - ‘minor 
girl to transfer her custody to the father, 
but looking to the other circumstances the 
court was of opinion that it would be in 


-the interest of minor Kishanlal that his 


custody may be transferred. from the 
mother to the father, It is against this 
judgment that the present appeal is pre- 
ferred by Smt, Gangebai, 


3. On the basis of the Judgment 
of this Court reported In Gurdeosingh ve 
Mst. Daulat Kaur ATR 1961 Raj 30 it was 
urged that the wishes of the minor child 
must be given dug regard while deciding 
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cases of this nature irrespective of- the 
fact whether there are: some favourable 
points to allow the petition of the father 
for the custody of the minor male child. 
In view of this argument the child was 
summoned before the Court on July 1, 
1975. Before the query was put to him 
It was urged on behalf of Bherulal that 
temporarily the custody of the child may 
be handed over to him so that he may not 
remain under the influence of his mother. 
The child was called in my chamber and 
in the presence of Bherulal and his learn~ 
ed counsel when he was asked as to 
whether he was ready to live with his 
father, the child expressed his unwilling- 
mess to go with his father. Bherulal was, 
however, allowed to have a free talk with 
Kishanlal, but the child refused to talk 
to him. When asked by the Court he ex- 
pressed his intention to stay with his 

other and refused to go with his father. 
It is in the light of this expression that I 
mow propose to discuss the arguments ad- 
vanced by the parties before me. 


4, Learned counsel for the res- 
pondent urged that under the law father 
is the natural guardian and he has a right 
to keep the custody of his minor children 
unless such a-custody was not deemed 
proper for the welfare of the minor. 
Since the boy is a student and Smt. 
Gangabaj is living with her parents, who 
are not in a position to maintain the en- 
tire expenses of Smt. Gangabai and her 
children, the custody of minor Kishanlal 
be transferred to his father. for the sake 
of his proper education, as Bherulal is 
earning about Rs, 300/- per month, and, 
as such, he can spend a considerable 
amount on the education of the boy. 
These arguments of the learned counsel 
for the respondent were vehemently 
opposed by Mr. Mehta and submitted that 
Smt, Gangabai and her father are look- 
ing after the education of the boy and in 
support of their submission a certificate 
was placed on record saying that he was 
reading in third standard. The mark-sheet 
of Kishanlal for the annual examination 
of third standard from the State Pri- 
mary School, Udaipur, was also placed 
en record to show that Kishanlal is 
making satisfactory progress in his study. 

5. This Court in Gurdeosingh v. 
Mst. Daulat Kaur AIR 1961 Raj 30 has 
laid down certain principles to examine 
such applications for the custody of the 
minor children and it has been held, — 


“Upon an application for custody of- 


a minor a Judge, like a wise father, should 
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very carefully and anxiously weigh the 
various considerations and decide each 
application on the facts and circumstances 
of that case, so as to promote the wel- 
fare of the minor and select a guardian 
best fitted to assure the welfare of the 
minor and thereafter guide and control 
the guardian to ensure the welfare of 
the ward.” 

6. These - observations of the 
learned Judge casts a heavy duty on the 
Court while deciding such applications to 
consider the pros and cons of each and 
every circumstance and then judge whe- 
ther it would be in the interest of the 
minor to keep his custody with the mother 
or the father. It is true that under the law 
the father is a natural guardian and he 


should not ordinarily be denied his natural 


right to keep his child with him, but if 
circumstances in a particular case compel 
the court to take a different view then 
simply because the father is the natural 
guardian the custody of the minor cannot| 
be entrusted to him (father), 

T. Let me now see whether ander 
the circumstances of the present case, the 
custody of the minor child can be denied 
to the father. It is clear from the pre- 
vious litigations between the husband and 
the wife that their mutual relations were 
strained and that Bherulal's treatment 
towards his wife Smt, Gangabaji justify 
the withdrawal of her company from her 
husband. There is an allegation that 
Bherulal had kept another lady. Though 
that allegation had not been substantiated 
in that case, but-it is not denied that 
there is no lady in the house of Bherulal 
to look after the minor child. Kishanlal 
is a child-of 10 years, who needs constant 
vigilance at home, but in the absence of 
any lady in the home, he will not be 
attended by any one at least during the 
period of the day when, Bherulal attends 
his job. It is contended by Mr, Mehta 
that at this tender age constant looking 
after by some elderly person is necessary 
and, therefore, it will not be in the in- 
terest to hand over the custody of Kishan- 
lal to Bherulal. 

- 8. It is contended that Bherulal, 
is prepared to keep the boy in the hostel; 
and defray the hostel expenses also. But 
in my opinion that alternative cannot be 
preferred to the care of the mother, who 
is prepared to spend for the proper 
education of the boy. Under Section 6| 
of the Hindu Minority and Guardianship 
Act, 1956, the natural guardian of a Hindu 
minor is the father. But Section 13 of 
the Act contains certain mandate of the 
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Legislature for the Court that while 
appointing or declaring any person as 
guardian of a Hindu minor by a court, 
the welfare of the minor shall be the 
paramount consideration. Section 2, no 
doubt, lays down that the provisions of 
this Act shall be in addition to, and not, 
save as hereinafter expressly provided, 
in derogation of, the Guardians and 
Wards Act. It is contended by the res- 
pondent that the right of the father can- 
not be defeated unless he is declared un- 
fit by the Court. In the opinion of the 
learned counsel for Bherulal, Bherulal is 
not unfit and, therefore, looking to this 
provision of the law and reading them 
together, this Court cannot, as argued by 
the learned counsel, deprive Bherulal of 
the custody of his minor child. This 
Court in Lalta Prasad v. Ganga Sahai 
AIR 1973 Raj 93 has held, — 

“By virtue of Section 2 of the Hindu 
Minority and Guardianship Act, the 
Courts are obliged to read together and 
harmonise the provisions of Section -19 of 
the Guardians and Wards Act and of Sec- 
tion 13 of the Hindu Minority and 
Guardianship Act, construing them to- 
gether the rigour of the prohibition con- 
tained in Clause (b) of Section 19 of the 
Guardians and Wards Act must be con- 
sidered to have been relaxed to a great 
extent in the interest of the minor's wel- 
fare as laid down in Section 13 of the 
Hindu Minority and Guardianship Act.” 


Those observations of the learned Chief 
Justice clearly show that the paramount 
interest of the minor, while decid- 
ing the question of his custody, 
must weigh with the Court. No prohibi- 
tion can be read in Section 19 (b) of the 
Guardians and Wards Act and that un- 
less it is declared that the father is in- 
capable of maintaining his child, the cus- 
tody of the minor cannot be entrusted to 
any other person. It is true that Bheru- 
lal is earning Rs. 300/- per month and he 
can very well look after the education of 
the child on which the future of the 
minor depends, but that factor alone is 
not sufficient to transfer the custody of 
the minor child to Bherulal. The educa- 
tion of the minor is being looked after 
by his.mother-and his maternal grand- 
father also and the report coming from 
the school shows that he is progressing 
well, The minor child on account of his 
custody with his mother is not suffering 
in any manner and is progressing well in 
his studies. The Supreme Court in Rosy 


Jacob v, Jacob A. Chakramakkal, AIR > 


1973 SC 2090 has held that there isa 
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presumption that a minor's parents would 
do their very best to promote their 
children's welfare and, if necessary, 
would not grudge any sacrifice of their 
own personal interest and pleasure. This 
presumption arises because of the natural, 
selfless affection normally expected from 
the parents for their children. From this 
point of view, in case of conflict or dis- 
pute between the mother and the father 
about the custody of their children, the 
approach has to be somewhat different 
from that adopted by the Letters Patent 
Bench of the High Court in that case. 
The father's fitness has to be considered, 
determined and weighed _ predominantly 
in terms of the welfare of his minor child 
in the context of all the relevant circum- 
stances that have been brought on the 
record. If the custody of the father can- 
not promote the welfare of minor equally 
or better than the custody of the mother, 
then, he cannot claim indefeasible right 
to the minor‘s custody under Section 25: 
merely because there is no defect in his 
capacity to look after the minor, 


9. It is true that this fact has not 
been established in the previous litiga- 
tion between the husband and the wife 
that Bherulal had kept Mst. Lehri as his 
‘natasud’ wife, but the charge was very 
much there. In the present litigation 
there is an affidavit filed by Mst. Lehri 


‘which supports that charge, but that has 


not been considered by the Court beeause 
she had not been produced before the 
Court for cross-examination. No doubt 
this Court cannot look into that affidavit 
as a piece of evidence, but the allegation 
of the mother of the minor against her 
husband is very much there that he jis 
not a clean man. In such circumstances 
it will be in the interest of the minor boy 
that he is allowed to remain with the 
mother where he would find better moral 
atmosphere. 


10- With these considerations I 
allow the appeal of Mst. Gangabai and 
set aside the order of the court below and 
direct that the custody of Kishanlal.shall 
remain with her mother, 


11. — No order as to costs, 
Appeal allowed, 
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Khushal Dass, Petitioner v. The State 
of Rajasthan and others, Respondents.’ 

Civil Writ Petn. No. 543 of 1975, D/- 
27-10-1975. 

(A) Motor Vehicles Act (1939), Sec- 
tions 68-E and 68-D (3) — Nationalisation 
scheme modified under Section 68-E (1) 
could be further modified under Section 
68-E (2). 

Under sub-section (2) an additional 
and independent power is given to the 
State Government for further modifica- 
tion, both of an approved scheme under 
section 68-D (2) and a scheme modified 
under sub-section (1) of Section 68-E. 
The approved scheme of nationalisation 
may be modified from time to time as 
may be considered necessary in public 
{ntereest. In case a State Transport 
Undertaking fails to make a proposal for 
modification of the approved scheme, as 
may be necessary in public interest, a 
further right has been given .to the State 
Government, under sub-section (2) of 
‘Section 68-E to make a proposal for the 
further modification of an approved 
scheme or a scheme modified under sub- 
section (1) of section 68-E, if the same is 
necessary in public interest. The only 
requirement for such modification which 
may be made by the State Government 
under sub-section (2) of Section 68-E, is 
that an opportunity of being heard, in 
respect of the proposed modification, 
should be furnished to the State Transport 
Undertaking and other affected persons. 
_ There is thus no question of any review 

in the matter, (Para 5) 


. Though the nationalisation scheme 
has already been modified under Sec- 
tlon 68-E (1), the same could be further 
modified by the State Government under 
Section 68-E (2), (Para 5) 

(B) Motor Vehicles Act (1939), Sec- 
tion 68-E. (2) — Requirement of — State 
Transport undertaking as well as the 
other affected persons should be afforded 
opportunity of hearing in respect of pro- 
posed modification. 

R. R. Vyas, for Petitioner; R. N. 
Munshi, for Corporation. A. K. Mathur, 
Addl, Govt. Advocate, for the State. 

ORDER: — The petitioner is an 
existing operator of Ajmer-Mangallawas- 
Pisangan route (hereinafter referred to as 
‘the route’) which is 28 miles long. A 


scheme for the nationalisation of Ajmer-, 
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Jodhpur route via Mangaliawas, Beawar 
and Bilara as approved by the State 
Government, was published under sec- 
tion 68-D (3) of the Motor Vehicles Act 
(hereinafter referred to as ‘the Act’) on 
August 31, 1962. That scheme was of 
partial exclusion of the existing opera- 
tors and the petitioner and hig co- 
operators of Ajmer-Mangaliawas-Pisangan 
route were allowed to ply their vehicles 
on the route. Thereafter the aforesaid 
scheme was modified under Section 68-E 
(1) read with Section 68-D of the Act by 


.the order of the State Government dated 


April 30, 1964 and the permits of the 
petitioner and other operators of the route 
were rendered ineffective between Ajmer 
and Mangaliuwas, which was the portion 
over-lapped by the notified route, mean- 
ing thereby that a restriction was impos- 
ed on the operators of the route in res- 
pect of picking up and setting down pas- 
sengers on the Ajmer-Mangaliawas por- 
tion of the notified route. The modified 
scheme was published under Section 68-D 
(3) of the Act, by the notification dated 
July 1, 1964 in the Rajasthan Gazette 
dated September 3, 1964. 


2. On July 20, 1974, the aforesaid 
nationalisation scheme relating to Ajmer- 
Jodhpur via Mangaliawas, Beawar and 
Bilara route, was proposed to be further 
modified by the State Government under 
Section 68-E (2) of the Act, by providing 
for the complete exclusion of private ope- 
rators on the notified route or portions 
thereof. The consequence of this modifi- 
cation, if it is approved, would be that the 
permits of the petitioner and other ope- 
rators oi this route would be curtailed 
for the portion from Ajmer to Mangalia- 
was, which forms part of the notified 
route. The petitioner raised certain pre- 
liminary objections against the above- 
mentioned proposal for modification of 
the approved scheme and the same have 
been rejected by Shri Sudhindra Gema- 
wat, Deputy Secretary, Home Depart- 
ment, for and on behalf of the State Gov- 
ernment, by his order dated November 
23, 1974 (Annexure P/7). The present 
writ petition has been preferred against 
the aforesaid order rejecting the prelimi- 
nay objecptiong raised by the petitioner. 


3.. A show cause notice was issued 
to the respendents and the State Gov- 
ernment as well as the Rajasthan State 
Road Transport Corporation, which is a 
State Government Undertaking has ap- 
peared In-response to the show cause 


. notice and have contested the writ peti- 


tion, . 
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4, The first submission of the 
learned counsel for the petitioner is that 
a nationalisation scheme modified under 
Section 68-E (1) of the Act could not be 
further modified under ‘Section 68-E (2) 
of the Act, Learned counsel contends 
that if the, State Government once ap- 
proves a modification of the scheme on 
the proposal made by the State Trans- 
port Undertaking under sub-section (1) 
of Section 68-E, it has no power to re~ 
` decide or review the matter again and 
further modify the modified scheme unden 
sub-section (2) of Section 68-E, 


5. A perusal of Section 68-E of 
he Act shows that the two sub-sections 
of the aforesaid Section give absolutely 
independent powers to the State Govern- 
ment in respect of the modification of an 
approved scheme, Under sub-section (1) 
of Section 68-E, a modification can . be 
proposed by the State Transport Under- 
taking, while under sub-section (2) of 
Section 68-E, the State Government may 
itself publish a proposal to modify an ap- 
‘proved scheme, if it considers necessary 
to do so in public interest. There is no 
doubt. that in both cases it is the State 
Government which has to pass final orders 
in respect of the modification of the ap- 
proved scheme, But it may be observed 
here that sub-section (2) of Section 68-E 
begins with a non obstante clause and 
provides that the power of modification, 

‘which has been given by that provision to 
; the State Government was notwithstand- 
ing anything contained in sub-section (1), 
meaning thereby that the provisions of 
sub-section (2).shall have its full opera- 
tion, Thus, it ie clear from reading the 
two sub-sections of Section 68-E together 
that the powers conferred under sub-sec- 
tion (2) of the aforesaid section are in ad- 
tion to and quite independent of the 
powers of modification which have been 
iven to the State Government under 
sub-section (1) of Section 68-E, Under 
the newly added provision contained in 
sub-section (2) of Section 68-E, the State 
Government has been empowered to mo- 
dify a- nationalisation scheme which has 
either been proposed by the State Trans- 
port Undertaking under Section 68-C and 
is approved by the State Government 
under Section 68-D (2) or even a modi- 
fied scheme of nationalisation, which was 
modified by the State Government on the 
proposal of the State Transport Under- 
made under sub-section (1) of 
Section 68-E. It may also be noted here 
that the procedure laid down in Section 


68-C and Section 68-D would have to be 
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followed when a proposal for the modi- 
fication of an approved scheme is made by 
the State Transport Undertaking under 
sub-section (1) of Section 68-E and the 
nationalisation scheme, as modified under | 
sub-section (1) of Section . 68-E, would 

have to be published under sub-section (3) 
of Section 68-D of the Act, ag if it was a 
scheme approved under sub-section (2) of 
Section 68-D. But under sub-section (2) 
of Section 68-E an additional and in- 
dependant power is given to the State 
Government for further modification, both! 
of an approved scheme under Section 
68-D (2) and a scheme modified under 
sub-section (1) of Section 68-E, It may 
also be observed that an approved scheme 
is law within the.meaning of Article 13 
of the Constitution, as held by their Lord- 

-ships.of the Supreme Court and it can- 
not be visualised that such an approved 
scheme would remain static for all times 
to come irrespective of current needs in 
public interest. As such the law hag pro~ 
vided a machinery for making suitable 
changes: in the approved scheme in accor- 
dance with the changing needs-of the 
society. It has, therefore, been ‘provided: 
by the two sub-sections of Section 68-E 
that the approved scheme of nationalisa- 
tion may be modified from time.to time 
as may be considered necessary in public 
Interest. If the State Transport Under~ 
taking was to make a proposal for modi- 
fication of the approved -scheme, then the 
same shall be dealt with sub-section (1) 
of Section. 68-E and the very same pro- 
cedure, as is applicable to a scheme in- 
itiated by such Undertaking under Sec- 
tion 68-C shall be applicable. But in case 
a State Transport Undertaking fails to 
make such a proposal for modification of 
the approved scheme, as may be neces- 
sary in public interest, a further right has 
been given to the State Government, 
under sub-section (2) of Section 68-E to 
make a proposal for the further modifica- 
tion of an-approved scheme or a scheme 
modified under sub-section (1) of Sec- 
tion 68-E, if the same is necessary in 
public interest, The only requirement for 
such modification, which may be made 
by the ‘State Government ‘under sub- 
section (2) of Section 68-E, is that an 
opportunity of being heard, in respect of 
the proposed modification, should be fur- 
nished to the State Transport Undertak-} . 
ing and other affected persons, There is 
thus no question of any review in the 
matter. I am, therefore, unable to accept 
the contention of the learned counsel for 


the petitioner that because the nationali- 
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sation scheme relating to Ajmer-Jodhpur. 
via Mangallawas, Beawar and Bilara route 


has already been modified under sub-sec~’ 


tion (1). of Section 68-E,-the same could 
not be further modified by the State Gov- 
ernment under sub-section (2) of the 
aforesaid Section, : - 


6. Another submission made by 


tbe learned counsel fòr the petitioner is 
that Section 68-E (2) is ultra vires, and 
void, being. contrary to the principles of 
natural justice, Mr. R. R. Vyas, learned 
counsel, however, waived this objection 
today in view of the replies filed by the 
Corporation and the State Government, 
in response to the show cause notice issum 
ed by this Court, ; . 


E O The next objection raised by. 
learned counsel is-that no procedure has 
been laid down under sub-section (2) of 
Section 68-E of the Act and no rules have 
been made in respect of the hearing which 
has to be given by the State Government 
in respect of its. proposal to modify a 
scheme published under sub-section (3) of 
Section 68-D. of the Act. -It is not neces- 
sary to frame any rules or to prescribe 
a detailed procedure for such hearing 
under Section 68-E (2), so long as the 
principles of natural justice are followed, 
The only requirement of sub-section (2) 
of Section 68-E is that the State Trans- 
port Undertaking as well as the other af- 
` fected persons should be afforded an op- 
portunity of hearing in respect of the 
proposed modification, The State Gov- 
ernment published the proposed modif- 
cation in the -Rajasthan Gazette dated 


June 20, 1974. and.invited objections -in. 


respect thereof from all interested and af- 
fected persong and the State Government 
further authorised Shri Gemawat, Deputy 
Secretary in the Home Department to 
hear and decide the objections, that may 
be preferred in respect of the proposed 


modification, for and on its behalf and the’ 


sald officer is hearing the objections and 
has so far only decided the preliminary 
objections raised by the concerned opera- 
tors. Thus. so far there has been no 
breach of the principles of natural justice 
in this matter, : a 


8. Then learned counsel for the 
petitioner argued that all objections in 
respect of the nationalisation schemes are 
being heard by the Joint Legal Remem~ 
brancer No. 2, as notified by the State 
Government vide notification dated De- 
cember 6, 1973, published in the Rajas- 
than Gazette (Extraordinary) dated De- 
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cember 14, 1973 and that the Deputy Sec- 
retary in the Home .Department could not 
hear the objections in respect of the pro- 
posed modification of the approved na- 
tionalisation scheme. It may be mention- 
ed in this connection that by the notifi- 
cation dated December 6, 1973, the Joint 
Legal Remembrancer No, 2 to the Gov- 
ernment of Rajasthan has been duly au- 
thorised to hear all objections under Sec- 
tion 68-D of the Act, for and on behalf 
of the State Government, The proposal 
which has been published by the State 
Government vide notification dated June 
20, 1974, ig not one under Section 68-C of 
the Act which has to be considered in ac- 
cordance with the procedure laid down 
under Section 68-D, But the proposal 
for modification in the instant case, has 
been made by the State Government 
under sub-section (2) of Section 68-E and 
objections have also heen invited under 
the aforesaid provision and, therefore, the 
notification dated December 6, 1973, can- 
not govern the consideration of the eb- 
jections in respect of the proposed modifi- 
cation in the present case, Learned coun- 
sel also drew my attention to Item No, 
38. relating to law and Judicial] Depart- 
ment in Schedule I annexed to the Rules 
of Business of the Rejasthan State Gov- 
ernment, The aforesaid item also refers 
to the consideration of objections in res- 
pect of approval and modification ef 
schemes under Section 68-D of the Act. 
The present proposal for modification is 
outside the purview of the aforesaid item, 
By a notification issued by the State Gov- 
ernment ‘on May 5, 1973 and published in 
the Rajasthan Gazette dated May 9, 1973 
the, Governor of Rajasthan has ordered 
under Rule 54 of the Rules of Business 
made under Article 166 of the Constitu- 
tion, that all matters and proceedings 
uúder Section 68-E of the Act will be 
dealt with in the Home Department by 
an officer duly. authorised in that behalf 
By a subsequent notification dated April 
15, 1974, Shri Sudhindra Gemawat, De- 
puty Secretary to the State Government 
in the Home Department has been duly 
authorised to deal with all matters and 
proceedings under Section 68-E of the 
Act,.for and on behalf of the State Gov- 
ernment. In view of the two notifications 
issued by the State Government on May 
5, 1973 and April 15, 1974, Shri Gema- 
wat is fully competent to hear and de- 
cide the objections to the proposed modi~ 
fication for and on behalf of the State 
Government, as these proceedings are 
under sub-section (2) of Section 68-E of 
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are being conducted by Shri Gemawat, 
Deputy Secretary, Home Department are 
without jurisdiction. 


9. Learned counsel lastly submit- 
ted that no provision has been made, in 
the proposal for modification of the ap- 
proved scheme, in respect of other alter- 
native services, in case the curtailment of 
the services rendered by the existing ope- 
rators on portions of the notified route is 
approved. This is a question which re- 
lates to the merits of the proposed modi- 
fication and it is for the competent au- 
` thority, who has been authorised to deal 
with the objections under Section 68-E 
(2) to decide whether the proposed modi- 
fication would be in public interest or 
not, although no proposal has been made 
for providing alternative services on por- 
tions of the notified route, after the cur- 
tailment of the existing services plied 
thereon by the operators of the over-lap- 
ping routes, It would be premature for 
this Court to decide this objection at this 
stage. 


10. No other argument was ad- 
vanced before me by the learned counsel 
for the petitioner. 

11. I, therefore, find no substance 
fn the writ petition and the same is sum- 
marily dismissed. 

Petition dismissed. 
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Respondents. 

JUDGMENT:— This is a tenant’s 
second appeal arising out of a suit for 
eviction from a shop, 

2. The suit was based on three 
grounds, narnely, (1) defaults in pay- 
ment of rent, (2) reasonable and bona 
fide necessity and (3) material alterations 
in the suit premises. The trial court dis- 
missed the suit. On appeal by the plain- 
tiff-respondents, the learned Additional ` 
District Judge, Udaipur, decreed the suit 
on two grounds, firstly, that the suit shop 
was required by the plaintiffs reasonably 
and bona fide for running a restaurant and 
secondly, that the tenant has made mate- 
rial alterations within the meaning of 
Section 13 (1) (c) of the Rajasthan Pre- 
mises (Control of Rent and Eviction) Act, 
1950, hereinafter referred to as the Act 
Hence this appeal by the tenant, 

3. The learned Additional District 
Judge recorded the finding that the te=- 
nant made the following alterations in 
the demised shop without the permission 
of the plaintiffs: (1) He has closed the 
door (window) in the. western wall of the 
disputed shop, (ii) he has removed the 
iron bars of the window on the eastern 
wall and fixed the glass window instead 
of it, (i) he has broken the floor of the 
shop and (iv) he hag broken the todas of 
the pillars of the shop, The learned Ad+ 
ditional District Judge then observed: 

“These constructions cannot be said 
to be in the nature of fittings or fixtures - 
made by the tenant for its ordinary pur- 
pose. The other two alterations, that 
is, fixing of the show-cause by removing 
the iron bars and breaking of the floor 
may at the best be said to be not mate- 
rial alterations, but the alterations made 
by the defendant in the disputed shop by 
which he has closed the window in the 
western wall and he has broken the todas 
of the plaintiffs shop amounts to mate- 
rial alterations made in the rented shop, 
and as such the plaintiffs are entitled to — 
get eviction on this ground also as de= 
fined in clause (c) of Section 13 (1) of tha 
Act,” 


4. The tenant admitted in his 
written statement that he closed the 
western window of the demised shop by 
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Bombay Municipal Corporation Act 8 a 1888) ` 
See under Municipalities, 
Bombay Public Trusts Act (29 of 1950) -: 
——-S, 50'— Suit for framing a scheme ae mana- 
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——0O. 8, R. 2 — See Civil P. C. (1908), O. 6, 
R. 8 i Goa 49 A 
Ibid, O. 48, R. 1 (c) 
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——O. 22, R. 9 — Setting aside order of abate- 
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——0O. 22, R. 9 — Abatement of appen! — Set- 
ting aside of — Sufficient cause ] 299 (FB) 
——O, 22, R. 10 — See Ibid, O. 1, R. 10 ss 
Goa 54 A 


— 0O, 30, R. 2 — Scope — Declaration of names 
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——O._ 32, Rr. 1, 2 — Suit filed by minor — 
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2a Me - . Mad 235 å 
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2) Ibid, S. 115 All 355 A 
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: All 355 D 
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AIR 1962 Ma 


Madh Pra 136 B (FB) 
——O. 43. R. 1 (c); O. 9, R. 9—Application under 
O. 9, R. 9 rejected — Application for restoration 
of the same — Order rejecting latter application 
— Not appealable Ma 
Constitution of India i 
Pre. — See also Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisition 
of Surplus Land) (Amendment) Act (1978), Pre. 
Pat 256 A 
Pre. — Administration of justice — Inordl- 
nate delay in realization of justice — Urgent need 
for legal and judicial reform, pointed out 
SC_1784 B 
—— Pre. — Validity of statute — Considerations 
— Statutory order ultra vires the statute — Vali- 








Defendants cannot urge. 


Pat 240 A` 


. Pra 186 E (FB). 
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Constitution of India (contd.) 
dity cannot be upheld on Broad Interests of Gene- 
ral Society ` Orissa 138 G 
—Arts. 12 and 226 — Other authority — Co- 
operative society ees under M. P. Cooper 
tive Societies Act whether other authority.— Man- 
damus if can be issued. AIR 1961 Madh Pra 289 
Madh Pra 152 A (FB) 





Overruled 
——Art. 18 — Pre-Constitution law — Notifie 


Area Committee resolution infringing Art. 19 ' 


(g) — Committee cannot enforce resolution after 
commencement of Constitution All 826 C 
——Art. 14 — See Ibid, Art. 859 Punj 238 C 
——Arts, 16, 311 (2) — Violation of Art. 16 — 
Proof — Discrimination must be-proved — Order 
of reversion held was violative of Art. 311 (2) 


3 : SC 1766 B 
——Art. 19 — See Ibid, Art. 352 Orissa 138 B 
—— Art. 19 (1) g — .Municipal laws — Resolu- 
tion prohibiting slaughter of cattle in paal — 
Validity . 326 A 
~——Art. 21 — See Ibid, Art. 186 SC 1750 
——Arts, 21 and 226 — Individual hardship x 


. any, cannot stand inthe way of maintenance of 


the Rule of law . Kant 158 C 
——Art. 31 (2) — See also Orissa Paddy Procure- 
ment (Levy) Order (1974), Cl. 3 Orissa 138 C 
—r—Arts, 31 (2), 246 — Haryana Minerals 
(Vesting of Rights) Act (48 of 1973), Pre. — Con- 
‘stitutional validity —. Haryana Act, if repugnant 
to’ Mines and Minerals’ (Re tions of Develop- 
ment) Act (1957). AIR 1975. Punj 102, Reversed 


Art. 81 (2) — Compul ae 
——Art. — Compulsory acquisition — 
Claim of easement is not one for compulsory 
acquisition f Goa 54 B 
—-Art. 31-A — Scope of SC 1654 C 
———Art, 31-B — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area & Acqui- 


gisa of Surplus Land) (Amendment) Act (1973), 


“Art. 188 —. Changes in law — Duty of oe 
——, -- Changes in law — Duty of court 
to take judicial notice of SC 1654 B 
-——Art, 133 (1) — Bill of Lading containing en- 
dorsement “wei ht, measure, value unknown” — 
Interpretation of effect thereof on liability of shop 
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52 


——Art. 183 (1) — Substantia] queria of law 
; . uj 122 C (FB) 
=. Att e A ai to Supreme EA EE 
current go ilt — y ve tice 
manifest on record can induce the Sap reme Court 
to interfere with the concurrent finding af gui 
by the three courts .,, SC 1774 B 
——Art. 186 — A; by special leave from 
judgment of High Court — Award of compensa- 
tion enhanced by Revenue Tribunal in appeal by 
Jagirdar but rates of compensation fixed by. Jagir 
Abolition Officer reduced at instance of respondent 
State who had no right to challenge #t — On 
facts Supreme Court did not interfere as: decision 
of Revenue Tribunal was not found to be errone- 
ee 186, 142 and 21 — Special 1 oe zope 
nepi . m an — eave ap 
against order of acquittal on a capital charge —= 
Supreme Court can rearrest of accused 
š A SC 1750 
——Art, 136 — Conviction based on testimony af 
eye-witnesses -— Discrepancies in of eye- 
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proper SC 1763 
Art, 141 — Conflict between two decisious of 
Supreme Court in AIR 1966 SC 806 and AIR 1970 
SC 1475 — Decision of larger Bench in AIR 1966 
SC 806 is binding on High Courts 
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Art. 142 — See Ibid, Art. 186 
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(22 of 1975), Pre. — Assent of President received 
in regard to. Bill — Governor’s assent not obtain- 
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ta es oe one f Pat 248 B 
——-Art. 226 — See also 
1) Ibid, Art. 12 ‘ -Madh Pre 152 A (FB) 
A Ibid, Art. 21 Jt. Kant 158 C 





- (3) Tbid,.Art. 359 : ‘Pat 248 A 
i Municipalities — Bombay Municipal (Cor- 
poration) Act (1888), S. 33 (1) 


Bom 281 B 

-(5) Railway Establishment Code, Vol. 1, 
R: 1730, Note 3 į SC.1686 

(6) Houses and Rents — Public Premises 
vicon of Unauthorised Occupants) Act 
1971), S. 4 Punj 238 D 
——Art 226 — Laches — 1975 Lab IC 265 
(Orissa), Reversed - ‘SC 1839 B 
——Art 226 — Mandamus — Duty of petitioners 
i $ SC 1654 D 
-_— Art. 2286. — Writ Petition against discontinu- 
ance of political pension — er directing pay- 
ment of pension to, the heirs of deceased pen- 
sioner after “his death is illegal — Misc.. Civil 
Appla. No.- 49 of 1964, D/- ee oe 


Reversed . | 
—— Art. 226 — Quasi-judicial Order must bé sup- 
ported by reasons — Rule iş one of basic prin- 
ciple of natural justice SC 1785 B 

226 — Conclusions arrived at by lower 





Court held: findings of fact — No case for inter-. 


ference under ‘Art. 226 ‘All 323 B 
Art. 226 — Jurisdiction under — Not as that 
of Court of appeal - All 323 C 


——Art, 226 — Laches — Continuing. and recur- 
ring cause of action — No question of delay in 
filing petition arises All 

—— Art. 226 — Proceeding for eviction of tenant 
under Rent Act — Question of bona fides decided 
by the Authority is one of fact — No interference 
in a writ proceeding ; All: 888 A 


.—— Art. 226 — Who can apply — President of 
School Commitee, if can file writ petition. W. P.: 
No. 2925 of 1975, D/- 20-5-1975 (Andh Pra), 
Reversed ' i Andh Pra 285 A 


repealed Act — Absence of prejudice — Meeting 
of S 


—— Art. 226 — Essential Commodities Act (1955) 
S. 8 — Alumintum (Control) Order 1970, Cl. 11 
— Firms aluminium products seized —— Seizure 
illegal — Remedy of ap under Cl. 11 not 
ávalled of — High Court held must exercise juris- 
diction under Art. 226 Delhi 225 C 
Art. 226 — Error apparent on face of record 
— Ruling of High Court not followed by Gov- 
ernment while functioning as quasi-judicial autho- 





rity Kant 158 B 
——-Arts, 226, 227 — Other remedy open 
Ker 102 A 


——-Art. 226 —. Alternative statutory remedy ct 
revision not availed of — If bar to entertainment 
of writ Pee Sii ro 1o A 
Art. 226 — a co-operative socie 
— Dismissal of employee by pees ee — Writ it 
. can issue Madh Pra 152 B (FB) 





326 B- 


Constitution of India (contd.) . 
——Art. 226 — Alternative remedy — Violation 
of S. 55 (1) of M. P. Co-operative Societles Act, 
1960 — Availability of remedy under the Act 
does not bar the invoking of writ jurisdiction in 
a proper case Madh Pra 152 C (FB) 
——Arts, 226, 227 — M. P. Co-operative Socie- 
ties Act (17 of 1961), Ss. 64, 2 (u) — Writ peti- 
tion to quash order electing nomination for elec- 
tion for membership of Managing Committee of a > 
Society — Alternative remedy under ‘Act if avall- > 
able ae i *Madh Pra 156 A 
——Arts. 226, 2927 —. Bye-laws of Society, Bye- 
law 12-A (i) f — Writ petition to quash order 
rejecting nomination paper for election’on ground 
of disqualification under Bye-law 12-A (i) (fF) — 
Validity Madh Pra 156 B 
——Art. 226 — Land acquisition proceedings — 
Writ ‘petition to’ quash notification containing 
erratum to declaration under Section 6 of the Act 
— Court goes beyond the purview of the peti- 
tion to decide the estion of title as to Jand 
sought to be a — W. P. 4507 of 1970 
(Mad), Reversed Mad 245 B 
——Art. 226 — Certiorari — Finding-of Quasi- 
Judicial Bodies — Necessity -to furnish record to 
the’ High Court’ — Non-compliance with direc- 
tion — Effect eae _ Orissa 134 A 
Art. 226 —. Domestic enquiry — Delinquent 
demanding presence. of witnesses for cross-exam-- 
on — Refusal to procure witnesses amounts 

to denial of reasonable‘ opportunity 
toe Orissa 134 B 


——Art. 226 — Domestic enquiry — Findings 
ages petitioner, contrary to principles of natu- 
ral justice,- : - Orissa 184 C 
— Art. 226 —. Certiorar! — Principles ot natu- 
ral justice, denial of—Statement or evidence con- 





` sidered against the delinquent — Delinquent must 


he given an opportunity to cross-examine the per- 
son who gave the statement or the evidence 
Orissa 184 E 
—Art, 226 — Rajasthan Panchayat and Nyaya- 
panchayat (General) Rules 1961, R. 15 — No- 
confidence motion against S 
presided over by acting Teh 
sildar — Interference with 
on technical ground 





anch — Meeting 
dar and not Teh- 
result of meeting 
i Raj 184 


——Art, 227 — See also Ibid, Art. 226 


Ker 102 A; Madh Pra 156 A, B 
Art. 227 — Question of fact — Inference 
whether tenant has neglected ‘to pay or not from 
facts is mixed question of fact and law and not 
pure question of fact Bom 295 C 
245 -~ Delegated legislation — Rules 
framed under Act clearly ultra vires the Act — 
Fact that the Rules were placed before the legis- 








lature would not cure the defect All 388 C 
——Art, 248 — See Ibid, Art. 831 (2) SC 1654 A 
——Art. 254 — See Ibid, Art. 81 (2) 

: SC 1654 A 





Art. 254 (2) — Bihar Money Lenders Act 

(22 of 1975), S. 12 — Section 12 is not inconsis- 
tent with Limitation Act or the T. P. Act 

Pat 248 C 

Art, 811 — See Railway Establishment Code, 

Vol. 1, R. 1780, Note 8 -,. SC 1686 

——Art. 311 (2) — See Ibid, Art. 16 
SC 1766 B 


——Arts, 852, 358 and 19 — Declaration of Em- 
ergency — Effect — Statutory order under Pre- 
emergency Law — Promulgation during emer- 
gency — Effect — Absence of legislative 
authority in executive — Order can be challenged 
as violating Art. 19 of the Constitution i 

f Orissa 138 B 
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Conon of India er ye 


Orissa 188 B 
——Art. 359 — See also Civil: ‘PC, (1908), 
S. 83 Cal 267 A,- s 
Arts. 359 and 226: — + Petitioner challen 
notice under Bihar Money Lenders Act 197 
Court granting interim stay of De a before 
authorities — ‘Order under-'.årt. 359 made by 
President — Stay order cannot remain in ane i 
Pat 
——Arts, "850 ‘and 14 — Public Premises (Evio- 
tion of Unauthorised Occupants) Act (1971), 
S. 4 — Eviction under Section 4 — President’s 
Order under Art, 359 — Plea of discrimination 





Punj 238 C 

——Sch. 7, “List T, ty 84 — Betting and 

bling — Inte man ae — See Tamil Nadu 

orse Races (Abo on. „of Wagering or Being 
Act (1974), S. 2 ` Mad 


Contract Act (9. of 1872) : 

=S. 23 — Contract for transfer of route permit 
— Contract is not illegal or void because such 
pea can ‘be made ‘with permission of Hane 
auth 

worm. 25 (8) - — See Limitation Act ies A rea 
cle ‘Goa 58 


96 |, 
eS) Sr = Specific Relief Act (1963), on 
i ’ i a 
~~—S. 52 — See Specific Relief Act (1963), S. 16 
Andh Pra 243 B 
S. 55 — Contract of sale ` ‘af land — Time 
when essence 2 contract Andh Pra 243 A 


——S. 73 — Delay by rail in delivering peri- 
shable articles _ — Mennta of dam anaga 

Ihi 236 D 

——S. 172 —, Pledge or sale — Pledge and mort- 

age — Distinction between — Transaction whe. 


net x pledge, sale or mortgage —+ Determination 
Agreement reduced to writing — Interpreta- 
Andh Pra 278 A 


CO-OPERATIVE SOCIETIES 
Madh hys Pradesh Co-operative. Societies Act 
(17 of 1961) 


———§. 2 (a) — See Constitution of India, Art. 226 
Madh Pra a A 

——s5. 4 — See Constitution of India, Art. 12 
: Madh Pra 152 A (FB) 
— > 55 — See Constitution of India, Art. 226 
Madh Pra 152 B (FB) 
55 a) — India, Arti- 


See Constitution of 
Madh Pra 152 C (FB 
64 — See’ Constitution of India, Art, 22 
Madh Pra 156 A 


ee 


ae 236 
——S, 


(anea aoe mel 
Coorg Land and Revenue Regulation (1 of 1899) 


Pre. — See Karnataka Land Revenue Act ` 


(1964), S. 202 SC 1651 


Criminal Procedure Code (5 of’ 1898) 

—-—S. 423 — Appeal against acquittal — Trial 

Court rejecting dying declaration and discarding 
evidence of eye-witnesses on flimsy unds —+ 

High Court held was justified in sing acquit- 


C 1782 B 
—-—S, 427 — See Constitution of Indis RA 
Criminal Procedure Code 1974) 
CES BE O = See This, S. 202 (1), Fint 
Proviso 672.4 


gnizan i 
to be taken when Magistrate applies oe ae a 
proceeding under S. 200 


Criminal (1974) (contd.) 
eae 208 rit First Proviso and 156 (8) — Com- 
aint disclosing offences exclusively triable by 
er Court — Power of Magistrate to send 
complaint. to police.for investigation under S. 156 
(3) — Proviso X does not debar Magistrate 
SC 1672 A 
——S, 879 — - See, ‘Constitution of India, Art. 134 
SC 1774 B 
Custom 


Adoption of males, over age of 15 — Proot 
of such custom Bom 264 G 
s aie Nalee: at Jorien decisions ary 





: “DEBT LAWS 
—Bihar Money Lenders Act (22 of 1975) 


——Pre. — See Constitution of 
cles 200-201 e ods 
—S. 
cle 254 .(2) 


t 248 B 


(3) im not laying T rules before. State 
gislature =», Validity Rul Pat 248 D 
—Bihar Money Lenders’ Rules. pe 


——R. 9 — See Debt Laws — Bihar Money 
A Act (1975), - S. 47 (8) Pat 248 D 


— See Debt Laws — Bihar Money 
Lenders ie (1975), S. 47 (8) Pat 248 D 


—Money Lenders Ordinance Singapore 

——S. 3 — Money. lender — Presumption is 
rebuttable — Courts acce that person was 
a eu employee on daily wage af a a- 





pore not a money lender —- Held, th e 
promissory note did not in any way hea Sec- 

on 8 Mad 254 B 
Deed 


—Construction — Settlement deed in favour 
of daughter-in-law cose SC .1784 A 


Defence of India Rules (1962) 
——R. 183-VI — See Civil P. C. Sar 3 83 
7 B 


Displaced Persons (Compensation and Rehabili- 
tation) Act (44 of 1954) 


——S. 33 — Cancellation of allotment of houses 
= ound of ities Directions for 

allotment made — Co mpliance of. L. P. A. 
i 202 and 201 “of 1964, D/- 412-1967 
(Punj); Reversed SC 1670 


Easements Act (5 of 1882) 
5, .4 — Acquisition by prescription — 
Exercise of rights naa property daring statu- 


tory the one’s own pro- 
perty disentitles o one to 


cted 
—S. 45 — See Ibid, S. 28 
ea Utilization of Lands Act (88 of 
See under Tenancy Laws. 


EDUCATION 
—Kerala Education Rules (1959) 


———Chap. KIVA, R. 37 (2) — Not retrospec- 


tive în natur ERER 
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Education (contd.) 

—Nagpur University Act (26 of 1974) 

——S. 21 — See Constitution of India, Arti- 
cle 226 - Bom 276 D 
——Ss. 23, 33 and 78 — Election by Senate 


to the Executive Council and to Board of Extra. 


_ Mural Studies — Election is to be held in 
meeting — Statute 36 providing for postal bal- 
lot does not apply to such election 


Bom 276 A 
~——S. 33 — See Ibid, S. 29 Bom 276 A 
——S. 78 — See Ibid, S. 23 Bom 276 A 


——S, 91 — Framing of statutes under the 
new Act — Effect — Statutes under the old 
Act stand superseded — Reference to old ste- 
tutes in agenda for meeting of senate is illegal 
— Statutes 26 and 27 under the repealed Act, 
held, were superseded Bom 276 C 


Nagpur University Statutes : 
See Constitution™ 








Statute 33 — of India, 
Art. 226 z Rom 276 D 
Election Dispute 
-—Co-option —— Meaning — See Panchayats 


= Tamil Nadu Panchayats Act (1958), S. 147 
Mad 252 


Enemy Property Act (34 of 1968) 
~———S. 5 — See Civil P. C ~ (1808), S. 83 


Cal 267 B 
——S. 6 — See Civil P. C. (1908), E8 : 
Bere) 8 (1) @) (ti) (x) — See Civil * C. 
(1808), 5. 83 Cal 267 B 


en T ET (1908), S. 83 
‘Cal 267 B 
Essential Commodities Act (10 of 1955) 
——S. 2 (a) (v) — ‘Food Stuf — Paddy is a 
food stuf — Paddy could be dealt with by 
statutory order under the Act — Orissa Paddy 
Procurement (Levy) Order, 1974 Ocissa 138 D 
——S. 3 — See 
(1) Constitution of India, Art. 226 


Delhi 225 C 
(2) Orissa Paddy Procurement (Levy) Order . 
(1974), Pre. Orissa 138 E 


——S 8 (2) (f) — See Orissa Paddy Procure- 
ment (Levy) Order (1974), Cl. 3 Orissa 188 A 
——S. 8 (8-B) — See Orissa Paddy Procure- 
“ment (Levy) Order (1974), Cl. 3 Orissa 138 Cc 


~—S, § — See Constitution of India, Pre. 

Orissa 138 G 
-—5S. 6-A — Aiii (Control) Order 1970, 
Cl. 9 — -Seizure of aluminium goods — Con- 
dition precedent — Reason to believe contra- 
vention must relate to time of seizure 

Delhi 225 A 
——S. 6-A — Aluminium (Control) Order 1970, 
Cl. 5-A and Cl. 9 — Firm alleged to have 
withheld from sale product in contravention of 
Control] Order — Product seized — Legality 

Delhi 225 B 
——-Ss, 6-A and 6-B — Aluminimum (Control) 
Order. 1970, Cl. a ~~ Collectors power under 
Pe = boone at Aluminimum seized in 
pursuance of Control “Order — Collector cannot 
go into validity of seizure under S. 6-A 

Delhi 225 D 

S. 6-B — See Ibid, S. 6-A Delhi 225 D 
Evidence Act (1 of 1872) 
— —S. 8 — See also Representation of the Peo- 
ple Act (1951), S. 123 G-A) . SC 1599 D 





Evidence Act contd.) 
——S. 3 — ‘Court? — Rent Controller actin 
under the A. P. Buildings (Lease, Rent an 
Eviction) Control Act who is authorised to re- 
cord evidence of the pacties before him by vir- 
tue of R. 8 (2) of the Rules framed under the 
Act, is a Court within the meaning of S. 3 
Andh Pra 270 A 
s. 3 — Appreciation of — Contradiction in 
evidence of witnesses ` Goa 60 B 
——-Ss. 18, 115 — Kanaan by plaintiffs in 
previous Criminal Proceeding, — Subsequent 
suit by them under S,’ nA P. C. for 
ing a scheme — ee a SC 1569 C 


——sS. 82 — Dying declaration recorded by 
dortor — Evidence of doctor — Value of 


SC 1782 A 

—s. 33 — Evidence n by a Handwriting 
Expert before the Rent Controller — Deposition 
admitted under S. 88 in subsequent suit with- 
out compliance of conditions in S. 83 — Inter- 
ference in revision Andh Pra 270 B 
——S. 62 — Proof of photo ographie negative 
and enlarged print — Mode o Bom 284 B 
——S. — Secondary evidence —. Handwrit- 
ten copy of t adopiion eed" — Evidence as to 
who made the copy, from Wiat it was made or 
whether it was compared with original not fortb- 
coming — It must be disregarded altogether . 
Bom 264 D 


——S, 65 (a) — i evidence —- Fact 
that original adoption deed is with plaintif not 
proved — Secon dary evidence is not admissible 
f e Bon cate 
—r—Ss, s a and 74 )— Ee bai on 
(1908), S. 57 (5) — Original registered will is 
not Sibi document -— Certified copy is not 


admissible without proof of Joss of original 
Punj 235 
—S. 68, Proviso — Proof of ‘registered docu- 
ment — ‘Document though registered, proof of 
Henrie is not dispensed with Bom 264 H 
——S. 74 (2) — See Ibid. S. 65 (e) -> 
Punj 235 


——S. 101 — See Macumakkathayam Law —- 


Tarwad Ker 105 C. 
——Ss. 101 to 104 — Burden of proof —- Ten- 
month to landlord of 


ant paying Rs. 125/- per 
premises — Tenant pleading that Rs. 50/- out - 
of it was not rent but was service’ charges — 
Onus is on tenant to prove it Al) 362 B 
——Ss. 101-104 — Adoption —- Burden of 
proof — Evidence beyond suspicion and of un- 
impeachable character is required Bom 264 A 
——S. 114, Ulus. (e) — Two notices issued by 
Court to addressee on the same date to be 
served by registered post- — One notice shown 
to be served — It was unlikely that the other 
notice will not be served Pat 240 B 
——sS. 114, Illus. (f) — Postal business — En- 
dorsement of refusal on registered notice by 
addressee — In absence of proof that endorse- 
ment was manipulated with connivance of pos- 
tal authorities endorsement should be presumed 
to be true and that it was refused with ulterior 
motive . Andh Pra 248 C 
——S. 114 (g) — See Railways Act (1890), Sec- 
tion 74 Delhi 236 B 
—S. 115 — See also Ibid, S. 18 SC 1569 C 
——S. 115 — No representation by Legislature 
that Ss. 2 and 4 of Madras. Act (7 a a 1949) 
would not be brought into force earlier than 
30-6-1976 — Legislature not estopped from 
bringing them lato force earlier Mad 238 B 
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Evidence Act (contd.) : 
——S. 115 — - Es: PAE — Scope sb — Statu- 
tory bodies Orissa 134 D 


Foreign Exchange Regulation Act (7 of 1947) 
—Ss. 19-G and’ 23.— Adiudication Proceed- 
ings and Appeal Rules (1957), R. 11 — Reten- 
tion of documents seized — Proceedings ‘under 
S. 23 when commence in order to gtve extend- 
ed period beyond one year for their retention’ 
Mad 233 
S. 23 — See. Foreign Exchange so Arg 
Act (1947), S. 19-G Mad 233 


General Clauses Act (10 of 1897) y 

——S. 3 (56) — See Motor Vehicles Act (1939), 
S. 43° ` Pat 234 
——S. 3 (58) — “State” — Union territory of 
‘Chandigarh is a State. Punj 238 A. 
—S. 27 — See seal Exchange onnea 
Act (1947), S: 19-G_ ad 233 


Guardians and Wards Act (8 of 1890) 





——S. 36 — Suit by minor against guardian — 


Section does not apply Mad 235 B 


ana Minerals (Vesting of Rights) Act- (48. 


1973) - 
—Pre. — See Constitution of India, Art. 31 
(2) - SC 1654 A 


peri it Adopeince and Maintenance Act (78 ot 


Reese 10 (iv) read with S. 4 — What is saved 
is custom and not rule of law permitting adop- 
tion of person who has completed 15 years, of 
age. AIR 1972 Bom 98. Dissented from 


Bom 264 E 
Hindu Law `. . AN 
——-Adoption — . Unmarried woman cannot 
adopt a son or daughter Cal. 272 D 
——Par.ition — Property given to member in 
lieu of his personal undertaking to` discharge 
debts of joint family — Effect SC 1715 A 
-——Separate property — Whether impressed 
with character of doin family property 

SC 1715 B 


Hindu Marriage Act (25 of 1955) 

> ——S. 24 — Application, for interim alimony 

and expenses of Poe filed by wife dur- 

ing pendency of husband’s applica for judi- 

ial separation — Disposal Ss aes 
Ma 


Hindu Succession Act (80 of 1956) i 
—S. 2 — Applicability — Section does not 
lay down who are disqualified heirs Cal 272 B 
——S. 14 — “Any property possessed by a 
female Hindu” — Meaning Bom 272 
——S. 14 — “Property possessed by female 
Hindu” — Female transferring property by sale 
or gift to another female before commencement 
of the Act — Whether alienee can get benefit 
of section. AIR 1968 Delhi 264 (FB), agen 
ed O 

S. — Convert — Section does. a ds 
qualify his from inheriting property pu 
heirs are disqualified l 272 bi 


HOUSES AND RENTS 


—Bihar Buildings (Lease, Rent and Eviction) 
Control Act (of 1947) 


~-—S. 11-A — Suit for eviction on ground of 
. default dismissed — On appeal, application - 





-by invoking Cl. (g) 


—Punjab Public Premises 


Houses & Rents — Bihar Buildings (Lease, 
Rent & Eviction) Control Act (contd.) 
made > under S. 11-A foe deposit of rent — 
Period of arrears for which deposit- can be 
directed Pat 237 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57-of 1947) 

—S, 5 (11) (c) — ‘Tenant’ — Section is not 

limited to residential premises only 


——S, 8 (11) (c) — Death of statutory tenant 
— Member of such teénant’s y residing with 
him at time of his death becomes statutory ten- 
Bom. 288 B 

as. 12 (2) b} — Discretion of Court — 
Subs'antial compliance with S. 12 (2) b) — 
Court can exercise ‘discretion and refrain from 
passing eviction decree . Bom 288 C 
——S, 12 (8) (a) — “Tenant neglects’ to make 
payment” — Mere failure to pay does nol 
amount to negligence Bom 295 B 


=s 9 (8) b) — Protection under — be 
ant must continue to pay rent etc. even ina 
filed by landlord. ©. R. No. 1208 
D/- 18-7-1979 (Guj), Overruled 

Guj 122 A (FB) 
——-S. 12 (8) (b) —. Benefit under — Tenant 
must pay regularly — Directions by Cour’ for 
payment are limited to casts only. (1974) 15 
Guj LR 288, Overruled Guj 122 B (FB) 


Bom 288 A 


ET 


——S. 18 (1) ma {as applied to Gujarat) — 
Reasònable and bona fide requirement — Ten- 
ant cannot ] landlord’s case under Cl. (hh; 


Guj 118 
——S, 18 (1) (k) — Change of user from resi- 
dential to business purposes — Proof Bom 258 
———S. 23 — “Repairs” — Filling up the well 
— Whether amounts to repairs Bom 295 A 


—Karnataka Rent Control Act (22 of 1961) 
——S. 3, Cl. (a) —` Land used for agriculturai 
purposes is excluded. from ‘definition of ‘prermi- 
ses — Test for determining whether leased 
land is ‘premises’ or‘not is date of. tease : 
- Kant 153 A 


—Kerala Buildings (Lease and -Rent Control) 


-Act (16 of 1959) 
—-——Ss, 11, 18 — Order under S. 11 — Ap- 


peal Ker 102 B 

——S, 18 — See Ibid, S. 11 Ker 102 B 

—Public Premises (Eviction of Unauthorised Oc- 
‘cupants) Act (32 of 1958) 

——S. 7 — Power to recover arrears of cent . 

— Section cannot be resorted to if the claim 

is barred by limitation ` SC ` 1687 


—Public Premises (Eviction of Unauthorised 
Océupants) Act (40 of 1971 ) 


——S. 4 — See als 
_(1)--Constitution. of India, Art. 359 
-Punj 288 C 
Q) Punjab Reorganization Act (1966), S. 88 
Punj 238 B 
——S. 4 — Notice of eviction passed by Estate 
Officer — Principles of natural justice — Vio- 
lation of Punj 238 D 
and Land (Eviction 
a aoe Recovery) Act (31 of 1959) 


— See Punjab. Reorganization Act 
(ied). S. 88 Punj 238. B 





J 


“Blouses & Rents (contd.) 

—U. P. (Temporary). Control of Rent and Evic- 
tion Act (3 of, 1947) 

——S. 7 (B) C Tranier ‘oF Property Aoi Sec: 

tion 105 — “Rent” — Meaning of — all 362 A 

‘Fax — Liability for 


—U. P. Urban Buildings (Rewifation of Letting, 
Rent and Eviction) a (18° of 1972) 
——S. 16 — See Ibid, S. 48 All 323 A 
em ay eam ae ter All 323 A 
——S. 18 — See Ibid, All 328 A 
-——S, 21° and R. 16 d) of the Rules framed 
thereunder — Landlord’s bona fide need for ac- 
commodation — Ground under S. 21 for evict- 
ing tenant — R. 16 (1) providing for .considera- 
tion of tenant’s hardship, held,- ultre vires Sec- 
tion 21 ‘of the Act All 388 B 


—Ss, 21 (1) (a), 41 — Scope of s. 21 (1) 
(a) — R. 16 (2) made nder, S. 41 ao Validity 
— Rule is`ultra vires Ss. Sr (a) and 41. 
(1975) 1 Al :LR 222 and (197 J All LR 13 
and (1975) I Al LR 362, 


RI 328 A (B) 
=e eC) mad WIES: T T “Word ‘pres- 
cribed’ — Meaning All 328 C (FB) 


eee as sen Te carn 
All 82 A GP) 


——S. 42 —, Rule-making power — e 
— Rule cannot supplement ‘the section 
All 328 B (FB) 
——Ss, 48, 16, 17 and 18 — Allotment order 
— Application "for setting’ it ‘aside — Dismissal 
ot — Appeal against — 
~All 323 A 


—U. P. Urban Buildings usados of Letting, 
Rent and Eviction) Rules (1972) 
——R. 16 (1) — See Houses and Rents 
U. P. Urban Buildings Gemulatlon of Letting. 
Rent and Eviction) Act (1972), 
21 an 888 B 


-—West Bengal Premises Rent Control (Tempo- 
rary Provisions) Act (17 of 1950) 


——S. 2 (O) — Notice to quit waived — Ten- 
ant does not become a statutory tenant from 
the date of the expiry of the first notice 

Cal 274 B 
——S. 81 (b) — Electrically furnished premises 
— Landlord unauthorisedly cutting electric sup- 





ply to tenant’s premises — Landlord’s action 
punishable under S..31 (b) : Cal. 1265 
Income-tax Act (11 of 1929) 

——Ss, 2 (1) and 4 (8) (vil) — “Agricultural 
income” — Indirect extension ‘of — Permissi- 
bility SC 1790 B 


——Ss. 2 (4-A) Gi), 2 (6-A) 9 —- Income-tax 
R. Land held, by Tea, Com- 

eae te — Gain, held, not to be capi- 
gain i of such amount on 
liquidation of Company — Not a dividend 


SC 1780 C 

——S. a (6-A) (c) — Dividend — “Accumulat- 
ed — ey y retain their character as 
a though part of them not taxed as 

. profits SC 1780 A 
——S. 4 (89) iï) — 


See Ibid, S. 2 a) 
1780 B- 
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Income-tax Act (1922) Keon) À 
——Ss. 25-A, 28 — H.U.F — Order. in- 1962 
under S. 25-A recognizing ‘partition from 1956 


— Imposition of penalty under 5. 28 in 1958 
is not bad in law SC 1678 
LS. 28 — See Ibid, - -S..25-A 


SC 1678 


Income-tax Act (43 of 1961) 
—-S. 147 — Re- 
“Reason to believe” 
nite information necessary 


Income-tax Rules (1922) 
—R. 24 — See Income-tax , Act (1922), S. 2 
(4-A) (iti) "SC 1790 C 


Industrial Disputes Act (a4 of 1947) 


—Ss. 2 (KKK), 25-C, 25-E — Case not gov- 
emed by the provisions of Act — Power of 
management to lay-off workmen. AIR 1957 
Bom 100, AIR 1963 Bom 146, Overruled, 
Award in I. D. No. 88 of 1968 and order in 
claim. Pets. Nos. 627 to 629 of 1968, D/- 
17-11-1969 (Labour Court—Mad.), Reversed- 
SC 1773 A 
——Ss. 10 (1), 88-C (2) — Powers of mdus- 
trial tribunal and -labour Court to award com- 
pensation SC 1775-B 
—S. 25-C — See Ibid, S. 2 : 
SC 1775 A, 


—S. 25-E — See Ibid, S. 2 
C 1775 A 
—S. 88-C (2) — See Ibid, S. n a a 
—Sch. 2, Item 3 — Domestic ene found 
defective by Labour Court — Dismissal, how- 
ever, found justified after considering evidence 
— Claim for back wages from order of dismis-' 


sal ull judgment of our court — Held not 
maintainable z sc 1760 B 


Interpretation of Statutes 

——Definitions — Words not defined — Inter: 
pretation : l Punj 262 B 
Language of statute, clear — -Rule of con- 
struction Madh Pra 136 C (FB) 


Language susceptible of two interpretations 
— One which promotes the object has to be 











chosen. SC 1697 B 
Meaning of a provision being clear, legis- 

letive history cannot be cited to alter it . 
All 388 D 


—Statement of Objects - ae Reasons — Refer- 
ence to — Not language of the 
operative parts of the ‘Act’ is undoubtedly clear 

SC 1654 E 
——Statement’ of Objects and Reasons — Re- 
ference to All 828 C (FB) 


——Subordinate legislation — Interpretation — 
See Houses and-Rents — U. P. Urban Build- 
ings (Regulation of Letting, Rent and Eviction) 
Act (1972),-S. 42 ; All 328 B (FB) 


——Taxing statutes — Construction — Mean- 
ing in common parldnce and not Dictionary 
meaning is relevant Raj 190 B 


Karnataka Land Revenue Act (12 of 1964) 

——Ss. 71 and 72 — Karnataka Land Revenue 
Rules (1966), R. 97 (4) — Determination of ex- 
tent of land necessary for free pasturage — 
Public notice to villa; — Necessity. W, P. 
No. 5812 of 1974, D/- 11- 10-1974 (Kaa), h Be 
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Karnataka Land Revenue Act (contd.) 

——S. 72 — See Ibid, S. 71 Kant 158 A 
——S. 202 — Coorg Land and Revenue Regu- 
lation q of 1899) — Rules under — Right con- 
ferred by rules on holders of bane land to re- 
deem trees standing on such land is not affect- 
ed in spite of repeal of Regulation SC 1651 


Karnataka Land Revenue Rules (1966) 
R. 97 (4) — See Karnataka: Land Revenue 
Act (1964), S. 71 Kant 158 A 


Karnataka Rent Control Act (22 of 1961) 
See under Houses and Rents, 


Kerala Agricultural Income-tax Act (22 of 1950) 
——S. 84 — Applicability — Every case of 
under-assessment isnot a case of escaped assess- 
ment — Excessive deductions allowed — Com- 
missioner can remand the case for fresh disposal. 
1971 Tax LR 1639 (Ker) (FB), nore igi 


Kerala Buildings (Lease and Rent Control) Act 
(16 of 1959) 
See under Houses and Rents. 


Kerala Education Rules (1959) ` 
See under Education. 


Kerala Kerosene Control Order (1968) 

—— Clis. 3, 4, 7 and 8 —.Refixation of price 

entailing higher profit to licensee — Demand of 

“Differential Cost” by Government — ee A 
er 





——Cl. 4 — See Ibid, Cl. 3 Ker 99 
——Cl. 7 — See Ibid, Cl. 3 Ker 99 
——Cl. 8 — See Ibid, CL 3 Ker 98 


-` Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws. 


Kerala Stamp Act (17 of 1959) 
See under Stamp Duty. 


Land Acquisition Act (1 of 1894) 
——Ss. 4 (1), 6 — Defect in notification under 
S. 4 (1) containing descritpion of what was 
sought to be acquired — Defect sought to be 
cured by erratum to declaration under S. 6 
without any correction in Notification under 
S. 4 — Erratum is bad and liable to be quash- 
„ed Mad 245 A 
—S. 6 — See . 
H Ibid, S. 4 (1) Mad 245 A 
2) Constitution of India, Art. 226 
Mad 245 B 


——S. 28 -— Assessment of compensation — 
Assessment for purposes of urban land tax can 
be taken as basis Mad 258 


Land Records Manual 

——Para, 79 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 20 (b) @) All 348 A 
Letters Patent (Cal) 
—Cl. 15 — Appeal under ~ Question of 
notice to quit raised im second appeal for first 
time by appellant —- He cannot challenge its 
legality in L. P. Appeal Cal 274 C 


Limitation Act (9 of 1908) 


-Arts. 116 and 118 — Suit seeking, inter 
alia, a pecsonal decree against mortgagor — 
Limitation Andh Pra 253 A 
` Art. 118 — See Ibid, Art. 116 

: Andh Pra 253 A 





Limitation Act (36 of 1963) 
——S. 8 — Limitation — No bar to defence 
— See Tenancy Laws —+ Punjab Tenancy Act . 





(1887), S. 55 Punj 246 E 
——S. 5 — See Civil P, C. (1908). O. 22, 
R. 9 -Cal 299- (FB) 
——S. 19 — See Motor Vehicles Act (1939), 
S. 46 : Sh Pat 284 

Art. 16 — See Constitution of India, Arti- 
cle 254 (2) i? Pat 248 C 


Art. 18 — See Ibid, Art. 113 
Andh Pra 273 B 
Art. 26 — Account stated — Settlement of 
account after claim becoming barred — Effect 
Goa 53 
——Art. 62 — See Limitation Act (1908), Arti- 
cle 116 Andh Pra 253 A 
Arts, 118 and 19 — Suit for recovery ot 
money — Under express terms of agreement 
money lent could he paid by debtor at any 
time within. 8 years from date of agreement— 

Art, 118 and not Art. 19 applies 
Andh Pra 273 B 

— Art. 124 — Ste 


a Constitution of India, Art, 226 SC 1695 
2) Tenancy Laws — Rajasthan Land Reforms 
and Resumption of Jagirs Act (1952), Sec- 

tion 47 Raj 187 B 
——aArt. 187 — See Houses and Rents — 
Bihar Buildings (Lease, Rent and Eviction) Con- 
trol Act (1947), S. 11-A Pat 237 


pre ae Co-operative Societies Act (17 
0 
See under Co-operative Societies, 


M. P. Industrial Employment (Standing Orders) 


Rules (1963) 
——R. 7 — M. P. Standard Standing Orders, 


Cl. 12 (b) — M. P. State Road Transport Cor- 











` poration — Collection of fare but tickets not 


issued to passengers by conductor — Ticket 
examiner not detecting held guilty of “major 
misconduct” SC 1760 A 


en Pradesh. Land Revenue Code (20 of 
——S, 250 — See Ibid, S. 257 (x) 

Madh Pra 160 (FB) 
——Ss. 257 (x), 250 — Ambit of sections — 
Suit by Bhumiswami for declaration of title and 
Possession — Jurisdiction of Civil Court, if ex- 
cluded under S. 257 (x) Madh Pra 160 (FB) 
Madhya Pradesh Standard Standing Orders 
—Cl. 12 (b) — See Madhya Pradesh Indus- 
trial Employment (Standing Orders) Rules (1963), 
R. 7 SC 1760 A 


Madras City Police and Gamin endment 
Act (7 1949) oe 
——S. 2 — See 
(1) Evidence Act. (1872), S. 115 Mad 238 B 
(2) Tamil Nadu Horse o Races (Abolition ot 
Wagering or Betting) Act oe S. 2 


238 A 
——S. 4 — Ses 
(1) Evidence Act (1872), S. 115 Mad 238 B 
(2) Tamil Nadu Horse Races {Abolition of 
Wagering or Betting) Act (1974), S. 2 
Mad 238 A 


Madras City Tenants Protection Act (8 of 1922) 
See under Tenancy Laws. 
Mahomedan Law 


‘Wakf — Mosque — Dedication to public 
mosque — Conditions — Hanafi School — Spe- 





ei? ee 
2 ria 
‘Mehomedan Law (conti, a7 ; 
„Gal rules: governing dedication — Dedication 
when complete — Law as to adjuncts 

i f SC 1569 E 
——-Wakf — Mosque — Imam — Right to 
act as Imam — Right whether hereditary 


SC 1569 H- 


——Wakfs Grave-yard — Private or public — 
Rules for determination — Burial ground of vil- 
lage Vijayapuram, ‘Tiruvarur District, Madras 
State — Held public >> > - SC 1569 D 
——~Wakfs — Public — Mosques — Dedica- 
tion of site for building mosque — Site and 
mosque when become Wakf properties : 

i $C 1869 °B 


Major Port Trusts Act (88 of 1963) 
——+8, 43 — Responsibility 
ance of receipt under S. 42 (2) — Loss, etc, 
to goods in custody of Board -— Board is res- 
ponsible for loss and not shipper/carrier 
poA Andh Pra 261 A 
——S. 120 — Limitation — Not only suit has 
to be filed within six months after accrual o 
_ cause of action but it has also to be preceded 
by one month’s notice Andh Pra 261 B 


Marumakkathayam Law 
——Tarwad — Partition — Consent of all adult 


members is necessary -Ker 105 A 
——Tarwad — Partition — Burden of Proof 


: : Ker 105 G 
Mineral Concession Rules 
—--Model Form .of Mining. Lease, Part VI, 
Cl. 2 — See Mines and Minerals (Regulation 
and Development) Act (1957), S. 9 Orissa 159 


Mines and Minerals (Regulation and Develop- 
ment) Act (67 of 1957) . i 


Pre. — See Constitution of India, Art. 31` 


S sran 
——S, 98 — Liability , to TOY: — en 
accrues ; Py Y rissa 159 


Money Lenders Ordinance Singapur 
See under Debt Laws. 
Motor Vehicles Act (4 of 1939) S 
——S. 42 — See Contract Act (1872), & aS 
a 


——S. 45 (1), Proviso — Word “area”? — 
Meaning -—. Area means area of. motorable 
roads within the territorial jurisdiction of Regio- 
nal ‘Transport Authority — It does not mean 
the graphi 
1978 DY. 95-11-1974 (Mys), Reversed SC 1731 
——~§, 46 — Application for stage carriage per- 
mit -— Signature ay person authorised by appli- 
cant — Effect Pat 234 
——§, 60 — See Contract Act (1872), S. 23 
Goa 62 


——S, 62 — Application for grant of temporary 
permit — Application disclosing purpose ‘to 
carry regular service’ — It is no purpose 

meaning of S. 62 (1) Raj 166 A 


—§. 62 — Temporary permit — When can 
be- granted $ Raj 166 B 
e a eaaa ceed ou la 
i t porary need co 
with Tad — Proof of other circum- 
stance showing temporary need, necessary — 
Purpose “to regular service” — Not within 
clauses (a) to @ of S. 62 (1) Raj 164 
—~S§, 95 — See Ibid, S. 110-B 


of Board — Issu- : 


hical area. Writ Peta, No. 117 of 


Raj 178 G 
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Motor Vehicles Act (contd.) 7 
——S. 95 (2) — Liability . of Insurer — Effect 
of amendment of 1969 — Amendment applies 
to claims arising out of policiés issued sabse 
quent to. coming into force of amendment i 
; Kant 146 C 

——S. 96 — See also Ibid, S. 110-B ; 
eS ` Raj 173 G 
—S. 96 — Liability “of Insurer — Allegation 
that vehicle -was driven by a person not duly 
licenced — Onus lies on Company to establish 
the allegations Nn Kant 146 B 
——Ss,-110-B and 110-D — Injured a school 
going boy whose father was a primary teacher 
— Injuries necessitating amputation of leg — 
Absence. of evidence. to show that boy would ` 
have achieved any acddemic -distinction. General ` 
damages of Rs. 25,000, held, were justified 


Kant 146 A - 


——S. 110-B. — Compensation — Proof — Ex- 
penses need not be supported by any bills and 


vouchers : Raj 173 B 
-———S. 110-B — Compensation — Proof . 

: 3 Raj 173 GC 
——S. 110-B — Compensation — Award by 
Tribunal — Interference by High Court > 

: . Raj 178 D 
-——S. 110-B — Compensation — Contributory 
negligence -—- Apportionment of liability — 


Point not raised before Tribunal — If appor- 
tionment was called for under the law and the 
lower Court failed > to do‘. so, the appellate 
Court is certainly entitled. to rectify the mis- 
take ` . Raj 173 E 
——S. 110-B — Compensation — Appor'‘ion- 
ment of liability Raj 173 F 
—Ss. 110-B; 95; 86 — Compensation — Lia- 
bility of insurer — Third party risks 

Raj 173 G 


——S. 110-D — See Ibid, S. 110-B 
: Kant 146 A 


MUNICIPALITIES 
—Bihar and Orissa Municipal Act (7 of 1922) 


"——S. 100 read with S. 8 (18) — Suit foe re- 


covery of taxes against owner — Recording the 
name of owner in Munictpal records is not a 
condition precedent . Pat 243 A 
——S. 100 (2) read with S. 185 — Latrine tax 
— Liability of owner Pat 243 B 
——S. 198 — Encroachment — Show cause 
notice served by Magistrate —~- Order directing 
rem of encroachment without considering 
show cause filed and without hearing party is 
illegal Pat 226 


—Bombay Municipal Corporation Act (8 of 
1888) 


—S. 88 (1) — Words “or for any other 
cause” — InterpretaHon — Appeal to voters on 
ou of religion — Is covered by the resi- 
uary clause Bom 281 A 


——S. 38 (1)- — Ground falling under residu- 
ary clause — Mere f of alleged. act is not 
sufficient to set aside election — Exror of law 
being apparent on face of record — High Court 
can interfere under Art. 226 of the Constitution 

Bom 281 B 


—Orissa Municipal Act (23 of 1950) 


——S. 18 (1) (b) — Election Tribunal — Ap- 
plication for scrutiny of rejected ballot papers ` 
— When can be entertained Orissa 129 
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Municipalities (contd.) . 

—U. P. Municipalities Act (2 of 1916) 
——S..34 — Scope — Resolution electing 
member as Vice-President passed without giving 
notice of meeting to all members — Cannot be 
cancelled under S. 34 All 365 A 
—-—-§, 54-A — Validi of election of Vice- 
President — Question alls outside scope of en- 
quiry under Section 365 B 
——§. 326 — Suit for injunction against Muni- 
ipality preventing it from levying octroi duty 
-— “Acts done or purporting to be done” mean- 
hig of All 349 B 





Nagpur University Act (26 of 1974) 
See under Education. 


Nagpur University Statutes 
See under Education. 


Natural Justice 
——Principles of — See West Bengal Land 


ipequation and’ Acquisition) Act (1948), S. 3 
Cal 282 B 


Neots Instruments Act (26 of 1881) ` 

——S, 4 — See Stamp Duty — Stamp Act 
(1899), $s 2 (5), 2-(22) Madh Pra 144 (FB) 
——S. 11 — Inland instrument — Promissory 
note reciting that both parties belong to India 


and are temporarily in Singapore — It being an- 


instrument drawn on person resident in India 
is an ree instrument Mad 254 A 
S, xpln. Pat Stamp Duty — Stamp 
Act (1809), a 2 (5), 2 (22) 
Madh Pra 144 (FB) 
——S§, 118 — Presumption — No presumption 
as to execution of instrument — Burden of 
proof . Goa $0 A 
Orissa Municipal Act (23 of 1950) 
See under Municipalities 
Orissa Paddy Procurement (Levy) Order (1974) 
——Pre. — See also 
(1) Constitution of India, Art. 352 
Orissa 133 B 
(2) ey Commodities Act (1955), S 
a) (v 


——Pre. — Validity — Equitable distribution 
of paddy at fair prices is not the purpose of 
Order Orissa 138 E 
——Cl, 2 (c) — See 
F Ibid, Cl. 3 Orissa 138 Cc 
2) Constitution of India, Pre. 
Orissa 188 G 
a 3 — Ses also Constitution of India, 
Orissa 138 -G 
Pre o 3 — Validity — Im ition of levy — 


Basis — Basis of ‘land holding’ does not con- 
form to S. 8 (2) (f) of Essential Commodities 
Act Orissa 138 A 
——Cls. 3 and 2 (c) — Payment of price — 
Provisions ace not violative of Art. 31 (2) of the 


Constitution — Direction for payment at lar- 
ed price is, however, beyond the anthony of 
delegation Orissa 138 C 





Cls. 8 (2), (8), 8 and 12 — pas are 
not ar pie Orissa 138 F 


——Cl. 4 — See Constitution of India, Pre. 
Orissa 138 G 
——C]l. 8 — See Ibid, Cl. 3 (2) @ 
188 F 
— 0l. 12 — See Ibid, Cl. 3 o's È. 
38 F 


`-pcintment can be 
1975 Lab IC 265 (Orissa), Reversed 


s Grampanchayat imposing 


Orissa 138 D. 


Orissa Service of Engineer’s Rules (1941) 





contract -basis — Appọintment made 
pliancz with relevant rules — Whether his ap- 
regularised retrospectively. 


SC 1639 A 


——R. 19 (b) — See Ibid, R. 3 (b) 
B SC 1639 A 


PANCHAYATS 

—Rajasthan Panchayat Act (21 of 1958) 
z= 28 (1) Gis 26-A; 27 (1) and 27-A — 
nchayat order g removal of en- 
mt — Non-compliance — Order of 
— Order whether 
revisable under S, 27-A or appeslsble under 
S. 26-A Raj 170 
——S. 26-A — See Ibid, S. 26 (1) (ti) 

170 


Raj 
——S. 27 (1) — See Ibid, S. 26 (1) (ii) 
p Raj 
——S. 27-A — See Ibid, S. 26 (1) (ii) 
Raj 170 
and Nyaya Panchayat 
R. 15 — See Constitution of India, Arti- 
cle ‘226 Raj 184 
—Tamil Nadu Panchayats Act (85 of 1958) 


—-S: 15 (4) — See Ibid, S. 147 Mad 252 


arg 147 and 15 (4) — Co-option under 
15 (4) is a result 9 election — Inspector 
i no powers under S. 147 to rescind resolu- 


pees 


—Rajasthan Pancha 
(General) Rules soe 





tion of co-option — Pro rem is election 
tition. (1964) 77 Mad LW ( ) 56 and 
are ue Mad LW 452 and (1968) 1 Mad LJ 
Mad 252 


Partition Act (4 of 1893) 

——S. 4 — “Dwelling house” — Existence of 
shop room in a dwelling house does not change 
its character as dwelling house Ca] 288 A 
—S. 4 — Only one co-sharer having subsist- 
ing interest at time oa aie suit — Right to 
file application under S Cal 288 B 


Partnership Act (9 of 1982) 


——Ss. 42 and 69 (1) — Continuance of firm 
after dissolution — Firm consisting of two 
ners — Heli of 


one of the 
place of deceased parmer —. Effect — Aten 


of registration of new — Suit 

partner is barred under S. 69 (1 is 
. Pra 256 

—5. 69 — Suit by Firm — Reconstitution 


of firm alleged — 


Ts whether the subse- 
quent partnership 


showing re-constitution 


of firm was ever acted upo Determination. 
AIR 1969 Guj 178, Revesed SC 1708 A 
——S. 69 (1) ~— See Ibid, S. 42 

Andh Pra 258 


Penal Code (45 of 1860) 
——S. 802 — See Constitution of India, Arti- 


cle 136 SC 1765 
—S. 376 — A precilation of evidence — 
Victim 'a child six years — Corroborating 
evidence SC 1774 A 


Re. 8 (b) and 19 (b) — Initial Sposa i 
of a person as temporary Assistant En neniet j 
er pA 


bpt 


~ earlier Division Bench 


va 
4 
Pøócedent - : 
~ —~Later Division Bench not a g with 
h — Duty of latter Divi- 
sion Bench Madh Pra 186 F (FB) 
——Ratio decidendi — What constitutes 
SC 1766 A 


Provincial Insolvency Act (5 of 1920) 


——S. 60 (2) — See Punjab Alienation of 
Land Act (1800), S. 16 (1) Punj 246 A 
——S. 75 — Who may appeal — Transferee 
of properties of insolvent is an aggrieved person 
by the order of insolvency and can fille appeal 

P Mad 246 


Public Premises (Eviction of Unauthorised Oc- 
cupants) Act (82 of 1958) 
See under Houses and Rents. 


Public Premises (Eviction of Unauthorised Oc- 
cupants) ‘Act (40 of 1971) : 
See under Houses and Rents, 


Punjab cultural Produce Markets Act (28 
of 1961 > 


S. 43 (2), Cl. Tl) — See Punjab icul- 
tural Produce Markets (General) Rules (1962), 
R. 2, Cls. (8) and (11) Punj 162 A 


Punjab Agricultural’ Produce Markets (General) 
Rules (1962) 


R. 2, Cls. (8) and (11) — Amendments in 
the definitions of “incidental charges” and “Mar- 
ket charges” by Notification dated 3-5-1974 — 
Amendments are intra vires the Princtpal Mar- 
kets Act and are valid and legal Punj 262 A 


Punjab Alienation’ of Land Act (18 of 1900) 


——S. 16 (1) — Provicincial Insolvency Act 
(1920), S. 60 (2) — Alienation of land belong- 
ing to member of agricultural Tribe —- Powers 
of Offcial Receiver. — He can attach, tempo- 
rarily alienate or create _self-redeeming mort- 
gage but cannot sell the land Punjf 246 A 
——S. 60 — Applicability — Act repealed in 
1951 — Transfer of occupancy rights cannot be 
avoided by the landlord subsequent to the re- 
peal ' . . Punj 246 B 





Punjab Civil Services Rules 


——R. 3 (26) (d) — Inquiry into 

against Government servant —- Government ser- 

vant on leave preparatory to retirement—lLeave 

can be cancelled by Government SC 1787 A 

Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 


Punjab Land Revenue Act (7 of 1887} 


——S. 8 (8) — ‘Defaulter’ — Lambardar is 
not included within meaning of ‘defaulter’ 
Punj 271 A 


Ss. 88, 89 — Non-payment of the balance 


charges 





of the bid money within -prescribed time — 
Sale is a nullity . Punj 271 C 
———S, 89 — See Ibid, S. 88 ‘Punj 271 C 


- ——S, 158 — Revenue authorities attempting 
to recover arrears of land revenue from a per- 
son who was not liable to pay — Civil Suit 
is not barred Punj 271 B 


Punjab Public Premises and Land (Eviction and 
Bent Recovery) Act (81 of 1959) 
See under Houses and Rents. 
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Punjab Reorganization Act (81 of 1966) 
S.2 (m) — See Ibid, S. 88 

` Punj 238 B 
—-—Ss, 88 and 2 (m) — Successor Stato — 
Lands in Union Territory of Chandigarh — 
Eviction of unauthorised persons in occupation 
— Central Act of 1871 applies and not Punjab 
Act of 1959 f ' Punj 238 B 


Punjab Tenancy Act (16 of 1 
See under Tenancy Laws. = 


Railway Establishment Code 

Vol. 1, R. 1780, Note 3 — Tope tme 
enquiry conducted in accordance with R. 1730 
— Delinquent railway officer is not entitled to 
the services of a professional lawyer ‘SC 1686 








” Railways Act (9 of 1890) 


——S. 78 — Damages to goods despatched — 
Who can sue — msignor or Consignee — 
Commission Agent if can sue Delhi 286 A 
——S. 74 — Goods carried by Railway’ at 
owner’s risk — Damage due to delay in transit 
—— Proof of misconduct or negligence by Rail- 
way — Onus of proof —— Evidence Act, S. 114 
(g) Delhi 236 B 
——S. 74 — Certificate issued by railway to 
consignee at time of delivery of goods stating 
that it is “without prejudice”? —- Effect 


; Delhi 236 E 
Rajasthan High Court Ordinance (15 of 1949) 
.——S. 18 (2) — Second appeal to High 
Court heard by Single Judge — Further appeal 


peal held not maintainable — Sub-section 
of S. 18-of the Ordinance held not complie 
with Raj 185 


Rajasthan ‘Land Reforms and Resumption of 
Jagirs Act (6 of 1952) 
See under Tenancy Laws. 


Rajasthan Panchayat Act (21 of 1953) 
See under Panchayats, : 


Rajasthan Panchayat. and Nyayapanchayat 
(General Rules (1961) 5, 
ʻ See un Panchayats, . 


Registration Act (16 of 1908) 
——S. 57 (5) — See Evidence Act (1872), Sec- 
tion 65 (e) Punj 235 


Representation of the People Act (43 of 1951) 
——S. 83 (1) (a) — “Material fact? — Meaning 
of — Bald statement about .wrong rejection or 
reception of votes — Not enough — Effect of 
non-comp with the provision — Inspection 
of ballot papers cannot be allawed on vague 
allegations in this behalf ; Goa A 
——S. 83 (1) (a) — Conduct of Election Rules 
(1961), R. 42 — “Tendered votes” — Scrutiny 
of — When can be ordered Goa 64 D 
——S. 83 (1) (b) — See Ibid, S. 1283 
. SC 1599 A 
——S. 86 (5) — Distribution of pamphlet con- 


to Bench without certificate of fitness for Bs 
d 


taining communal propaganda eged — 
Amendment of election ‘petition. Ele. Petn. 
No. 4 of 1972, D/- 25-4-1973 (Andh. Pra.), 
Reversed C 1599C 


S 
——S. 100 (1) (b) — See Ibid, S, 128 N 


SC 1559 
——Ss, 128, 100 (1) (b) and 88 (1) b) — 
Election petition — Allegations of corrupt prac- 
tice — Pleadings — Evidence and proof — 
Onus SC 1599 A 
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contestin — Onus 
and proof — A Pen. No. 
25-4-1973 (Andh. Pra), Revved SC 1599 B 
—S, 128 (3-A) — Corrupt practice — Publi- 
Seen of pamphlet containing communal propa- 
— Evidence and proof. Ele, Fetn. 
No. 4 of 1972, D/- 25-4-1973 T ari 
Reversed 1599 D 


(Representation a the People) Conduct of Elec- 
tion Rules s (19 81) 


— Evidence 


4 of 1972, 





——R. 42 See Representation of the Peo- 

ple Act 195) S. 83 wily (a) Goa 64 B 
R. — See R tation of the aN 

Act Goen, “S. 83 (1) @) Goa G4 A 


SALES TAX 
—Central Sales Tax Act (74 of 1956) 


AS. 8 (2-A) — Punjab General Sales Tax Act 
(48 of 1948), Ss. 5 (2) (a) Gv) and 6 — Sales 
of polés and cables to’State Electric Supply 
Undertaking held were not exempt from tax 
generally within S. 8 (2-A) of Central Act read 
with Section 5 (2) (a) (iv) of State es rat 


—Punjab General Sales Tax | oe of 1948) 

——S. 5 (2) (a) (iv) — See S — Cen- 
tral Sales Tax Act (1956), S. my ca sc 1711 
—S. 6 e Sales Tax — Central Sales 
Tax Act (1958), S. 8 (2-A) SC. 1711 





Specific Relief Act a7. of 1968) ° 


—Ss. 16 and 20 — Suit for specific perform- 
ance of agreement of sale — Plaintiff A prove 
his readiness and willingness to perform his pact 
— Wrongful adiation of contract by de 
dant — Plaintiff not absolved from performing 
conditions precedent Andh Pra 243 B 
——S.19 — See Civil P. C. (1908), O. 1, 
R. 10 (2) Madh Pra 148 (FB) 
——S. 20 — See Ibid, S. 16 
Andh Pra 243 B 
——S, 88 — See also 
(1) Civil P. C. (1808), O. 7, R. 7 
Pat 226 
(2) ee F: Q: (1908), O. 32; R. 3 Mad 262 
—S. and S. 39 Property jointly owned 
by co- ES — ' Action. by one co-sharer in ex- 
cess of his rights — Injunction against co-sharer 
if and when can be granted. AIR 1917 All 
118, Dissented from Cal 277 B 
——S. 38 and S. 39 — Common passage own- 
ed by co-sharers - flanked their--houses on 
both sides — Co-sharer C proposing to cons- 
truct balcony projecting over common passage 
— Other co-sharers held were moe entitled to 
permanent maoim 1 eens om 1817 
All 118, Dissented fro eras 7 
ws. 30 a See Ibid, S. 38 Cal, 277 B. 


Stamp Act (2 of 1899) Bg Aak" eg 
See under Stamp Duty, a he 
STAMP DUTY. 
—Bombay Stanip Act (60 of 1958) 


——S. 2 (c), Sch. I, Arts. 5 (b), 18 — Docu- 
ment styled as receipt — On the face of it do- 


D/-: 


Criminal Revn. 
- 21-11-1970 


8 45 (1) “As may be 


Stamp Duty. — Bombay Stamp Act (contd.)° . 

cument was an agreement to sell fruit produce 
for consideration — Held, document was charge- 
able PEE under Sch, I, AN 5 b) 


and not as e bond 
——Sch, I, Art. 5 (h) — See Ibid, S. i To 


om 
———Sch. I, Art. 18 — See ‘Ibid, S. 2'(c) 
Bom 


— Kerala Pamp Act (17 of 1959) 
21 — Duty:on conveyance to be on 


epe, 


value of consideration — Such ¢ duty paid but 
aay on market value and Migr 
alid Ker 9 


—Stamp Act (2 of 1899) 
— Ss. Pi (5), 2 (22) and 6 — Instrument not 
ed by payable: to bearer or order but attest- 
e a witness — Chargeable as a bond 
transfer is not prohibited. AIR 1968 
. Pra 4, Overruled Pra 144 (FB) 
some Boece Bee dh: Say GS ee) 
Pra 144 (FB) 
——S. 35 — Suit on originá] consideration — 
Money borrowed in the morning and promissory 
ag insufficiently stamped executed in the even- 
— Suit on original cause of action is main- 
‘amiable where the instrument is only an evi- 
dence af lending a Mad 248 





r 


ata Act (89 of 1825) ' 
—S, — Order pig S. 872 , applica- 
tion “=~ No second appeal lies Cal 272 A 


Suppression o of Immoral Trafic in Women and 
Girls Act (104, of 1956) 
——S8. 2 (c) — Word “Specially empowered” 
— Meaning — State Government Notification 
No, pia e EL of 22-7-1958 empower- 
all Judicial Magistrates of First Class to 
rlik jurisdiction under the Act — Effect. 
Applns. Nos. 321 and 922, D/- 


Guj. Reversed, AIR 1915 Mad 

1159; AIR 1 Sind 107; AIR 1956 Sau 73 
and AIR 1969 Guj 1 (FB), Overruled 

SC 1697 A 


Tamil an Cultivating Tenants Protection Act 
(25 of 1955) 


See under Tenancy Laws, 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (22 of 1959) 
——§. 45 — Scope of power under — Appoint- 
ment of Executive Officer for better and proper 
administration of Temple — Validity 
Mad 264 A 
rescribed” — 
Conditions not prescribed ect — Power 
of Commissioner to appoint Executive Officer 


— Not taken away Mad 264 B 
——§, 45 (1) — Appointment of Executive 
Officer without notice to existing trustees — 
Validity | Mad 264 C 


Tamil Nadu Horse Races en of Wagering 
or Betting) Act (44'of 1974) 
——9, 2.— Validity — Madras Clty Police and 


Tonig (Amendment). Act (7 of 1949), Ss. 2 
and brought into, force with effect from 
81-3-1975 . — Wagering or betting on horse 


races is gaming — ‘Act is not ultra vires the 


x 
z 


a 
16 


I. N. Horse Races eto, Act (contd.) Se 
/ State Legislature under Entry 34 of List II in 
Sch. 7 of the Constitution Mad 238 A 


Tamil Nadu Panchayats Act (35 of 1958) 
See under Panchayats, 5 


Tariff Act (82 of 1984) 
-5.2 and Sch. I, Items 72 (8) and 78 (21) 
— Pot motors when imported separately from 
Rayon Spinning frames fall within item 72 (8) 
and not under Item 78 (21) and are chargeable 
as such to import duty SC 1785 A 
~——Sch. I, Item 72 (8) — See Ibid, S. 2 
f SC 1785 A 
` SC 1785 A 


TENANCY LAWS 


-—Bihar Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act (1961) 
(12 of 1962) A 


——Ss, 2 (ee) and.5 — Hindu family — Effect 
of partition Pat 256 D 
—-—Ss. 2 (f) and 4 (d) — ‘Homestead and 
Pasturage’ come within the definition of ‘land’ 

be taken into consideration 


— They too must 
while determining whether a land-holder has 


surplus land Pat 256 C 
———S5, 2 (f) — ‘Land’ — Permanent bulding 
excluded Pat 256 H 
——-S. 4 — Religious or charitable endowments 


or trusts have to be treated as separate units 
for the p se of the Act Pat 256 E 
——S. 4 (a) — See Ibid, S. 2 (f) Pat 256 C 
iS. 5 — See Ibid, S. 2 (ee) Pat 256 D 
——S. 5 (iii) — Applicability Pat 256 F 
——Ss, 6 and 8 — Fresh proceeding. after 
amendment of parent Act — Effect of pending 
proceeding $ Pat 256 G 
——S, 8 — See also Ibid, S. 6 Pat 256 G 
——+-§, 8 — Rules framed under the Act, R. 8 
— Non-compliance of S. 8 and R. 8 — Effect 


Pat 256 B` 
—Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) — 


(Amendment) Act (1 of 1973) 
——Pre, — Is a valid piece of legislation and 
suffers from no constitutional infirmity 
Pat 256 A 


—-Bombay Merged Territories and Areas (Jagirs. 


Abolition) Act (89 of 1954). 
~S. 11 (2) — Expression 
means 8 times and not six times SC 1721 D 

- ——+§, 11 (2) — Bagayat kas does not form 
part of the assessment fixed for the land within 


“three multiples” 


S. 11 /2) — Im determining amount of com-. 


nsation under S. 11 (2) amount of Bagayat 
is to be excluded SC 1721 E 
——§. 11 (8) — Interpretation of — Unbuilt 
village site land is property included in 5. 8 
— Jagi are entitled to compensation „for all 
a unbuilt ulage site ays in which they 
could prove to have an t or interest 
j 4 SC 1721 A 
——Ss. 18, 14 and 15 — Award of solatium 
ot 15% of the compensation is not permissible 
under the Act. (1970) 11 Guj LR , Revers- 


ed SC 1721 B 
——S, 14 — See Ibid, S. 13 SC 1721 B 
LaS. 15 — See Ibid, S. 13 SC 1721 B 
ZLS, 22 and 25 — Read with Rr. 4 and 5 


framed under S. 25 — Jagirdar whether entitled 
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» 


Tenancy Laws — Bom. Merged Territories & 
Areas ete. Act (contd.) : 
to interest on delayed payment of- instalment 


SC 1721 C 
~—S. 25 — See Ibid, S. 22 SC 1721 C 


'—E, P, Utilization of Lands Act (88 of 1949) 


——Ss. 6 and 7 — Defaults committed by les~ 
see — Application by landowners pointing out 
default — Competency Punj 255 A 
——S. 7 — See also Ibid, S. 6 Punj 255 A 
——S. 7 — Interpretation — Right for restora- 
tion of land before expiry of lease period 


sacl Gates tiga a eae eee aco 
3 — t of appeal — Person a ev= - 
ed — Appeal by land-owner refusal to 


terminate lease — Maintainability i 
Punj 255 B 


—-Kerala Land Reforms Act (1 of 1964) 

——S. 29-A — Inclusion of the Act in Ninth 
Schedule of Constitution after S. 29-A struck 
down as violative of Art. 14 — Effect — Pro- 
vision is revived from date of Act Ker 103 
—S. 1235 (8) Notification under 
No. 16924/NI/70/LRD Land Reforms (N) 
Dept., D/- 10-12-1970 —=- Amendment by I 
No. 80718/51/72/RD, D/-- 23-7-1974 — H 
and to what extent amendment retrospective 
to divest jurisdiction of Munsiff Land Tribunals 
over pending references made under aie AY 

ee 


—Madras City Tenants Protection Act (8 of 
1922) : 

——Ss. 2 (4) and 9 (as amended by Act 24: of 
1973) -- Application under S. 9 filed betore 
Amending Act came into force, but beyond 
period meutioned in unamended S. 9 — Main- 
tainability. (1973) C. R. P. 2354 of 1972, D/- 
28-4-1973 (Mad), Dissented from Mad 267 
——S, 9 (as amended by Act 24 of 1973) — 
See Ibid, S. 2 (4) (as amended by Act 24 of 
1973) s Mad 267 
—Punjab Tenancy Act (16 of 1887) 

——S. 55 — Objection by landlord, under 
Limitation — Objection in defence may be 
taken even after suit by him to set aside sale 
is time-barred Punj 246 E 


—~Rajasthan Land Reforms and Resumption of 
Jagirs Act (6 of 1952) 
——S. 40-A — Review —+ Period of limitation 
prescribed not applicable to review by the au- 
thorities suo motu f Raj 187 A 
——S. 40-A — Allotment of land declared as 
“Gochar” and also far in excess of land ceiling 
laws — Review to correct above errors, apparent 
on record held proper Raj 187 C 
——-S. 40-A — Original order by Deputy Col- 
lector, Jagir, couid be reviewed te the Collec- 
tor neay that the post of the former since 
stood abolished - Raj 187 D 


-——-S. 47 — Provisions of the Limitation Act 
1963 not applicable to Review under this Act 
due to the non o te clause in S. 47 — Fur- 
ther, the authorities exercising powers of review 
are not “Courts” - Raj 187 B 


—Tamil Nadu Cultivating Tenants Protection 
Act (25 of 1955) - \ : 
——S. 3 — Eviction of tenant on ground of 
waste — Decree ex parte{\ — Petition to set 
aside decree held was maim\inable in the cir- 
cumsiances a Mad 269 B 
——S. 6-BB (as inserted by Act 6 of 1974) — 
Ex- parte eviction order set aside — Tenant 
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“Wearacy Laws — T. N, Cultiva g- Tenants 
Protection Act (contd.) i : 
‘went be oe into possession of the land from 


Emons has been evicted foecibly through 
of cg ee — High Court could make 
pecan under S. Mad- 269 C 


=E. P. Large Land Holdings Act (81 of 1957) 


——S. 2 (15) — Lands acquired for setting up 
-i — Application for treating them as in- 
. fends refused — Lands remaining un- 
sound — Appellant owner held liable to 
«pay holding tax SC 1742 


—U. P. Tenancy Act (17 of 1989) ; 
——f. 3 3.22 (23) — See Tenancy Laws 


SP. indari Are and Land Reforms 

ASE ‘seis S. 20 (a) All 348 B 

U. P. Yamindari Abolition and Land Reforms 
Act {i ef 1951) 

——S. 18 — See Ibid, S, 20 (a) All 848 B 

——S. 19 — See Ibid, S. 20 (a) All 343 B 


5s, 20 (a), 21 (1) (d), 18 and 19.— Mort- 


ge m a tenant not being a ‘tenant’, per- 
son elaiming to be a tenant from the mortgagee 
would pot a “sub-tenant” All 843 B 
——S. 20 > €) — Land Records Manual, 
-Paragraph 79 — Khasra of Fasli 1356 prepar 
-ed as ger para. 79 — Entry in column 6 as a 


~pab-bersnt rs mortgagee does not make the 
7 a “recorded occupant” under S. 20 (b) 
T All 343 A 


——S. 21 (i) (d) — See Ibid, S. 20 Kien 


——S, 143 — ‘See Tenancy reve — Ti 


enzo Land Holdings Act (1957), s Fe ae ae 
; — See Tenancy — U. P. 
Pa apie at Act Gass % 2 Go), ER 


West Bengal Estates Artoni Act (1 of 
1934) 


——S. 52 — Plot jointly owned in undivided 
‘shares by oc-owners vesting in Se 

‘Wigt confinuing to be joint even after vesting 
+ Pesition of co-owners indicated Cal 277 D 





"Tanseer ef Property Act (4 of 1882) 
S. 54 — See also Contract Act (1872), 
"S. 172 . Andh Pra 273 A 


-s—S. 54 — Sale of immovable property — 
Welve less than Rs. 100/- case governed by 
Travancore Registration Reswesion — Docu- 
„ment requires registration Ker 105 B 


t 


«——S. 58 — See 
(1) Constitution of India, Art. 254 (2) 
Pat 248 C 
(2) Contact Act (1872), S. es 


S. 48 
=. a ntl of Re and a Evi — Dak 
Onpa Control o Rent an ction Aci 
) S7 7 (B) All 362 A 
S. 108 — Ejectment suit — Dismissal of 
«= Hifect — Death of original- tenant — His 


fAugust) 1976 Indexes/2 


_ S. 55 (2) not 


Pra 2 
+—S. 59 — See Motor Vehicles Act Gs, 


P. Act (contd.) E 
ee cannot be ejected without a Bar notice 
ia their fenancy All 821 - 
— Surrender of possession by main 

tenant —- Suit for récovery of rent for the 
period premises were occupied by sub-lessee — 
Liability of main tenan Mad 249 
——S. 108 (f) — See Houses and Rents — 
Bombay Rents, oe a Lodging House Rates 
Contro ne (1947), S , Bom 295. Ry 
— ——S. 108 (0) — Warde ¢ “commerce” and “ 
Tane! — Connotation of — Shop leased for 
commercial purpose — Setting up flour mill is 
user for purpose other than that for which it 
was leased. 1969 Delhi LT 175, Overruled 

Delhi 219 B 
——S. 108 (0) — Shop not let out for specific 
purpose — User for setting up flour mill is not 
other than that for which it was leased 

Delhi 219 C 
——S, 113 ` — Waiver of notice to quit — 
Notice to quit Ks landlord to tenant — Tenant 


disputing its va. — Landlord thereafter 
issuing a second oe treating lease as sul 

ing after first notice — Implied waiver of first 
notice Cal 274 A 


Travancore Registration Act (2 of 1087) 
——S. 10 (1) 9 — See Transfer of Property 
Act (1882), S. Ker 105 B 


U. P. Large Land Morne Act (81 of 1957) 
See under Tenancy Laws, 


U. P. (Temporary) Control of Rent and Eviction 
Act (3 of 1947) 
See under Houses and Rents. 


U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (13 of 1972) 
See under Houses and Rents. 


U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Rules (1972) 
d ee under Houses and Rents. n 


Zamindari Abolition and Land Reforms ` 
$ Uke (1 of 1951) 
See Tenancy Laws. 


Wakf Ae (29 of 1954) 
—-—S. 55 (2) — Board not constituted at the 
relevant time —— Bar under the provisions of 
attracted — Suit under S. 92 
Civil P. C. maintainable 


West Bengal Estates Acquisition Act” a of 1954) 
See under Tenancy Laws. 


West Bengal Land (Requisition and Acquisition} 


Act e of 1948) 

S. | “Public purpose” — If acquisition 
of Ag is for public purpose, it is not for 
Court to examine whether particular object 
would be ‘achieved by, acquiring parca had 
or not 

——S. 8 — ‘Order of ‘requisition een coe 
notice — Not inv Cal 282 B 


West Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of eN 
See under Houses and Rents 


West Bengal Premises H Act (12 of 1956) 
See under Houses and Rents. 


Words and ee 
o“Co_option” — See Panchayats — Tamil 


Nadu ayu Act (1958), $ "41 Mad 25% 





SC 1569 F . 
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Words and Phrases (contd.) 
Felt” and “Fabric? — Meaning 








Words and Phrases (contd.) 3 
——Word “Industry” — See Transfer cf Pom 


; Raj 190 C perty Act (1882), S. 108 (o) Delhi 219 E 
Word “Commerce” —- See Transfer of men ; 
Property Act (1882), he 108 o, Delhi ue ——Word “Meeting” — Meaning Bom ZB Ep 
-Word “Despatch” — Meaning — See ate 
Mines add Minerals (Regulation and Develop- — Word Sign” —. See Motor Vehicles Aat- 
ment) Act (1957), S. 9 Orissa 159 (1939), S. 46 Bet S36 


A. L R. 1976 Orissa 113 (July) 


{1) Head note (B), delete tne word ‘no’ irom 
the Index Note. : 


(2) Subject Index, Page 7, Col. 1, Line 29, 
delete the wocd ‘no’, 


i 
ETC. IN 
Diss. 


ERRATA 


A. L R. 1976 Pat. 177 (June) 

Page 179, Col. 1, Para. 8, Line 20, Fnstt- 
the word ‘hit’, after the word ‘not’, i 
A. I. R. 1976 Pat 186. (Jihne 
Page 187, Col. 1, Para. 3, fourth Ene from= 
the end, read “to be” for the words- ‘te the 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED: FROR 
A. I. R. 1976 AUGUST 


= Dissented from in; Not F, = Not Followed ins 


Over. = Overruled in; Revers, = Reversed in 


SUPREME COURT 


AIR 1970 SC 1475 = (1971) 1 SCR 66 — 
- Not F. AIR 1976 Kant 153 A. 


ALLAHABAD 


AIR 1917 All 118 = 15 All LJ 293 — Digs. 
“AIR 1976 Cal 277 B, C. 


AIR 1961 All 561 — Diss. 
Pra 186 B (FB). 


(1975) 1 All LR 18 = 1975 All WC 124 — 
Over. AIR 1976 All 328 A (FB). 
999 = 


(1975) 1 All LR 222 = 1975 All WC 276 — 
Over, AIR 1976 All 328 A (FB). 


(1975) 1 All LR 362 = 1975 All WC 390 — 
Over. AIR 1976 All 328 A (FB). 


ANDHRA PRADESH 


(1957) 2 Andh WR 250 — Over. 
Andh Pra 285 A. 


(1959) 2 Andh WR 133 = 1959 Andh LT 652 
— Diss. AIR 1976 All 355 B. 


(1973) Ele. Petn, No. 4 of 1972, D/- 25-4-1973 
(Andh Pra) — Revers. AIR 1976 SC 1599 
B, C, D : 


AIR 1976 Madh 


AIR 1976 


(1975) W. P. No. 2925 of 1975, D/- 20-5-1975 . 


(Andh Pra}~ Revers, 


AIR 1976 Andh Pra 
285 A, B. i 


_ ASSAM 


AIR 1966 Tripura 2 — Diss. AIR 1976 Madh 
Pra 186 B (FB). 


BOMBAY. 


AIR 1957 Bom 100 = (1956) l Bab- Li. 547 —- 
Over, AIR 1976 SC. 1775: A. 


AIR 1983 Bom 146 (Pt, A) = 64 Bom ER G&S 
— Over. AIR 1976 SG 1775 AL 


AIR 1972 Bom 98 (Pt. B} = 73 Bom. LB eae 
— Over, AIR 1976 Bom 264'E: 


_ CALCUTTA 
AIR 1936 Cal 786 = 68 Cal EF 105 — Dim- 
AIR 1976 Mad 257, H ad 


AIR 1944 Cal 309 = 48 Cal’ WN 507 — Eim. 
AIR 1976 Mad 257. ; = ‘ 


AIR 1969 Cal 149 = 1969 Lab IC 268.. — 
eld nat good Taw. in view. of ADR ESS. 
SC 828. AIR 1976 Andh Pra 285 A, 
DELHI 
AIR 1968 Delhi 264 (Pt. A) = (1968) 70 Fam: 
me (D) 291 (FB) — Diss.. AIR 1976 Coi 


1969 Delhi LT I75 = 1969 Ren CR 263 ; 
Over. AIR 1976 Delhi: 219° B: za 


List of Cases Overruled, Reversed and Dissented from, Etc. in A. I. R, 1976 August 19 


GUJARAT 
AIR 1956 Sau 73 (Pt. A) = 1958 Cri LJ 123r, 
Over. AIR 1976 SC 1697 A. 


(1966) Misc, Civil ApplIn. No. 49 of 1964, D/- 
ae (Guj) — Revers. AIR 1976 SC 


AIR 1969 Guj 1 = 
Cri aN 50 (FB) — Over. 
1697 A 


AIR 1969 ee 
1703 A. 


ILR (1968) Guj 4 = 1969 
AIR 1976 SC 


178 — Revers. AIR 1976 SC 


(1970) 11 Guj LR 956 — Revers. AIR 1976 
SC 1721 B. 


(1970) Criminal Revn. Applns. Nos, 321 and 
322 of 1969, D/- 21-11-1970 (Gu) — 
Revers. AIR 1976 SC 1697 A. 


(1973) C. R. A. No. 1208 of 1969, D/- 13-7- 


1973 (Guj — Over. AIR 1976 Guj 
122 A (FB). f i 
(1974) 15 Guj AIR 1976 


LR 238 — Over. 
Guj 122 B ye 


KARNATAKA 


(1974) Writ Petn. No. 117 of 1978, D/- 25-11- 
1974 (Mys) — Revers, AIR 1976 SC 1731- 


(1974) W. P. No. 5812 of 1974, D/- 11-10- 
1974 (Kant) — Revers. AIR 1976 Kant 


158 A. 
KERALA 
AIR 1969 Ker 189 — Diss, AIR 1976 Madh 
Pra 144 (FB). 


1971 Tax LR 1639 (Ker) (FB) — Revers. AJR 
1976 SC 1681. 


(1971) S. A. No. 1190 of 1965, D/- 
(Ker) -— Revers. AIR 1976 S 


8-4-1971 
1645. 
MADHYA PRADESH ou 


AIR 1961 Madh Pra 289 = 1961 Jab LJ 788 
— Over. AIR 1976 Madh Pra 152 A (FB). 


AIR 1962 Madh Pra 64 = 1961 Jab LJ 1165 
i e AIR 1976 Madh Pra 136 B 
FB ls ` 


Madh. Pradesh ( contd.) 


AIR 1968 Madh Pra 4 = 1967 Jab y. 736 — 
Over. AIR 1976 Madh Pra 144 (FB). 


(1870) Civil Revyn. No. 473 of 1967, D/- 3-3- 
1970 (Madh Pra) —- Over: AIR 1976 
Madh Pra 148 (FB). 


MADRAS 


AIR 1915 Mad 1159 16 Cri LJ 268—Over, 
AIR 1976 SC 1697. A. 


(1964) 77 Mad LW 452 = ILR (1964) 2 Mad 
875 — Over. AIR 1976 Mad 252. 
(1964) 77 Mad LW (SN) 56 — Over. AIR 


1976 Mad 252. j 


(1968) 1 Mad LJ 94 = 80 Mad LW 486 — 
Over. AIR 1976 Mad 252. 


(1969) I. D. No. 838 of 1968, D/- 1-4-1969 
(Ind. Trii—Delhi) and Order in Claim 
Petns, Nos. 627 to 629 of 1968, D/- 17-11- 
1969 (Labour Court — Mad) — Revers. 
AIR 1976 SC 1775 A. 


(1870) W. P. No. 4507 of 1970 (Mad) -= 
Reyers. AIR 1976 Mad 245 B. 


(1978) C. R. P. 2854 of 1972 dt, 28-4-1973 
(Mad) — Diss. AIR 1976 Mad 267. 


ORISSA 
1975 Lab IC 265 (Orissa) —- Revers. AIR 1976 
SC 1639 A, B. 


PUNJAB 


(1967) L. P. A. Nos, 202 and 201 of 1964, 
ae Aare -1967 (Punj) — Revers. AIR 1976 


AIR 1975 Punj 102 — Revers. AIR 1976 SC 
1654 A. 


MISCELLANEOUS 


AIR 1933 Rang 64 = ILR 11 Rang 134 — 
Diss. AIR 1976 Mad 257. 


AIR 1948 Sind 107 = 44 Cri LJ 502 — Over. 
AIR 1976 SC 1697 A, 


“AIR 
1569 

"1599 
1687 


. 1689 
1645 
“1661 
1654 
. 1670 
1672 
1678 
. 1681 
1686 
1695 
1697 


1708 


1711 
1716 


1721 
1781 
1784 
1787 
1789 
1742 
1745 


-1780 


1768 


1780 
1765 


1768 
1774 


1776 


1783 
1785 


AIR 1976S C 


Other Journals 


(1976) 2 8 0 0 455 

1976 Our LJ 
(Giv) 352 

1976 Pun L J 861 


82 Fao LB 358 i 


(1976) 280.0973 


COHPARATIVE TABLE 


(10-7-1976) 
1978 AUGUST 


Al India Reporter = Other Journals 


AIR 1976 SC AIR 1976 Bombay 
ATR Other Journals |AIR Other Journals | AIR 
1790 (1978) 28 Tsx 988 1976 Mah L J 382 | 158 
Affairs 90 |295 1976 Mah L J 266 
802 Sy 
808 sis. 
AIR 1976 Allahabad|804 oo AIR 
AIB Other Journals AIR 1976 Calcutta 97 
821 (1978) 2AIL R1 
1976 Allwo1o1 |AIR Other Journa’s 
1978 Ren O R218 |265 > 99 
828 R 267 (1976) 1 Cal L J 898 
B26 ae 272 a 102 
274 


Pea 828FB 1976 Ali W O 50 
82 Fac L R 392 


£1978) 2 AU L R 95 |277 


(1976) 1 Oal L J 235] 108 


AIR 1976'Karnataka 


Other Journals 


(1978) 1 Kant 
L J 880 


AIR 1976 Kerala 


Other Journals 
1975 Ker L T 496 
ILR (1975) 2 

Ker 428 
ILR (1976) 1 
Ker 687 
1975 Ker L T 600 
1976 Ren O J 181 
1975 Kor L T 432 
1975 Mad L J 
(Ori) 500 


oo 


AIR 1976 Madh Pra 


Other Journals 


186FB 1976 MP L J 806 


ae 1976 Ren O B 274 80 Oal W N 289 
1976 Œi LB - {388 (1978) 2 All L R 999/282 ad 108 

(B ©) 198 1976 Ren O R 448 |288 © : 109 

ssa: 848 1978 ALL W0240 |291 110 
1976 U J (S0) 455 1976 Rev Dec 164 |299FB ~ 
1978 U J (80) 848 |849 be 303 80 Cal WN 461 
1976 Hindu L R 346/865 (1976) 2 All 1976 Hindu te 
(1976) 18 0 LB 808 LR 48 AIR 

W R394 [862 — i 

a (1976) 2 All AIR 1976 Delhi 

(1976) 1 8.00 953 LB210 |AIR 

= 219 ILB (1976) 1 

Hi elhi 158 
R D isi AIR 1976 Andh Pral225 ILR (1978) 1 
(1976) 2 All AIR Other Journals Delhi 886 166 

LB863 |248 (1976) 1 Andh Pra |288 ILR (1976) 1, 
1976 Gri L R L J (HC) 97 pense 
- (80) 22 |250 (1975) 3 Andh 
(1978) 180 W B 396 AIR 1976 Goa 
a W B 484 . 1975 Andh L T 488 | ATR 
108 IT R487 |203 Ca 49 a AIR 
(1976) 48 Taxation |366 (19786) 1 Andh 52 a 
41 W R338 | 53 a pi 

32 Fao LR285 |2861 (1976) 1 Andh 54 ae 285 
1976 U J (80) 401 WE 287 |56 m 
1976 Ori L R 270 (1978) 1 Andh 58 a 

(S 3 167 WR169 | 680 a 
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AN A L R PUBLICATION 


Fifteen Years’ 


A 


“AUST BUY” 


1991-1965 


(in 24 Volumes) 


To make The Digest cover the entire post.Constitution period up to end 
of 1965, cases of 19680 have been included in it, 


A masterpiece of Consolidation % A monumental work 
in A. I. R. tradition, 


Digest 


(Ciri, Criminal & Revenue) 


\ 


FOR EVERY LAWYER 


A key to the vast mass of case law of the post-Constitution 
period; incorporating all the special ‘features of 
Digests published by 


ALL INDIA REPORTER LTD. 


A 


The need 


What it 


Editors 
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Current Central Legislation 


(A Monthly Journal of Central Acts, Ordinances, Regulations, 
Rules and Notifications) 


Since the past one year legislative activity of the country has intensified, 
both in the form of new and amending Acts — preceded often by Ordin- 
ances — and in the form of new Orders, Rules and Notifications. Expectedly 
this pace is going to be kept up for the social welfare of the country and its 
plan for economic growth, It is, therefore, obvious that the conventional 
books and journals will not suffice to keep those concerned with law up-to- 
date. What is needed is a journal exclusively devoted to prompt reporting 
of all these above changes in a consolidated form through an easily 
accessible, sure and reliable source, Such a need is proposed to be met by 
this new monthly Journal. 


contains 

This journal will cover all new Central Ordinances, Presidential Acts, Acts 
of Parliament, Regulations, Government of India Notifications, Orders and 
Rules and also the Notifications of the Supreme Court of India. 


This new monthly will be edited by the expert and experienced editorial 
staff of Lucknow Law Times — the popular journal now in its 17th year 
known for promptness, completeness and reliability in reporting statutory 
law for the State of Uttar Pradesh. 


Subscription 


The annual subscription has been fixed at Rs. 30.00 per annum. (V.P. P. 
charges Rs, 3,50 Extra). 


Additional Features 


On the suggestion of our valued customers a separate section is being 
introduced under the heading “Monthly Digest of Supreme Court Cases” at 
the nominal price of Rs. 10/- per annum. This will definitely further 
enhance the utility of this journal, Customers who wish to subscribe both 
the Sections (Statutory and Case-law) are requested to remit Rs, 40/- as 
their Annual subscription. 


Subscription Year 


The subscription period is April to March—s. e., for the current year it will 
be April 1976 to March 1977, 


Act now. Send in your order today. Better remit subscription 
by M. 0. along with your order to save high YW. P. P. charges. 


EASTERN BOOK COMPANY 
34, LALBAGH, LUCKNOW - 226001. 
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Selected 1976 and 1975 Editions in Law 


AYFER- Law cf Contempt of Court, Parliament and Public Servants 

AGARWAL: Supreme Court Criminal Digest. 1950-75 in 2 Vols. 
“SETHI: Prevention of Food Adulteration Act (Central and States) 

WOW: Law of Injunctions in 2 Vols, 

<GUPTA- Ballistic Firearms and Jurisprudence 

SBANERJEE: Law of Civil Appeals and Revisions 

BAGGA- ‘Hindu Laws (containing all Acts pertaining to Hindu Laws 

from 1850-1976) 


AGARWAL- (Hindi) Code of Criminal Procedure 

AGARWAL: Hindi Criminal Manual Major Acts (ccntaining I. P. C., 
Evidence Act and Cr. P. C., 1978) (this is the first 
book published in I ndia retin Government 
Authentic version of Hindi Cr. P. C.) 


“SURYA RAO: Bare New Criminal Procedure Code, 1973, (Act 2 of 
1974—repealing Code of 1898) 
“SURYA RAO: Criminal Manual Major Acts. (New Cr. P. C. 1973— 
Indian Penal Code and Evidence) 
“SURANJAN CHAKRAVERTI: Workmen’s Compensation Act (with 
State Rules and allied laws) 
“Yeesly All-India Criminal Digest, 1975 
“Nety Supreme Court Digest, 1975 
“AHOYRA : Powers and Duties of Magistrates (thoroughly revised in 
Hght of new Cr. P, C, 1973) 
"Yearly All-InHa Criminal Digest, 1974 
“Weacly Supreme Court Digest, 1974 
te. SWAMI- Law of Adverse Possession 
“BINDRA+: Interpretation of Statutes 
SRAM SARMA : w of Mesne Profits 
WOODROFFE & AMEER ALI: Law of Evidence in 4 Vols, 
“CHATURVEDI: Natural and Social Justice 
"KATIYAR: Law of Easements and Licences in India 
BINDRA: (Hindi) Pleadings & Practice (with model forms) 
«GOPALAKRISHNA : Law of Wills 
SETHI & GOPALAKRISHNAN: Hindu Succession Act 
JAI PRAKASH: aaee Somemoalti Act (with Central Control 
rders 
GANBRIEE: Lew of Criminal Appeals and Revisions {1971 Ed. with 
1975 Supp.) 
“SOSRAHMANYAN: Contract Act (1968 Ed. with 1975 Supp.) in 
Two Volumes. 
“S ROW- Court Fees and Suits Valuation Act (Central and States) 
(1967 Ed. with 1975 Supp.) 
RAO: Law ef Negligence (1968 Ed, "Sidi 1975 Supp.) 


“EOTBA= Suppression of Immoral Trafic in Women and Girls Act 


0 Ed with 1975 Supp,)}) 
AGARWAL: Privy Council, Federal Court and Supreme Court 
Taxation Digest, 1922-1974 (1922.72 Ed. with 
; Addenda of 1973 and 1974 Cases) 
AGARWAL Supreme Ccurt Sales Tax Digest, 1950-74 (1922-72 Ed, 
with Addenda of 1973 and 1974 Cases) 
“BAGIGA: Police Manual (containing $1 Acts of daily need for Police 
Moar — Including new Cr. P. C. 1973—Evidence and 
<BEOTRA : E la Act tpr Ed. with 1975 Supp.) 
SBAGGA;, Labour Manual {containing about 70 Labour Acts and 
Rules’, 2 Vol: 
*SUBRAHMANYAN : Law of Minors_ 
“SEWHI: PolHce Acts (Central & States) (1970 Ed. with 1975 Supp.) 
"SINGHAL: Indian Partnership Act (with States Rules) (1966 Ed, 
with 1975 Supp.) 
‘SASTRI= Societies Registration Act (Central and States) 
BANERJEE: Ey of Specific Relief T, L, L. (1971 Ed. with 1975 
upp.) 


. Please place your orders with : 


5th Ed, 
3rd Ed. 
8th Ed. 
4th Ed. 


2nd Ed. 
3rd Ed, 


8rd Ed. 


2nd Ed. 


3rd Ed. 


Sth Ed, 


Sth Ed, 


LAW BOOK COMPANY 
Post Box No. 4, ALLAHABAD. (U. P.) 


1978 
1976 
1978 
1976 
1976 
1974-76 


1976 
1976 


1976 


1976 
1976 


1978 


1978 
1978 


1976 


1975 
1975 
1975 
1975 
1975 


` 1973-75 


1975 
1975 
1975 
1975 
1975 


1975 
1975 
1975 


1975 
1975 


1975 


1975 
1975 


1975 
1975 


1975 
1975 
1975 


1975 
1975 


1975 


60.00 
100,00 
80.00 
120.00 
35.00 
90 00 


20,00 
35,00 


45.00 


20,00 
35.00 
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ast Published Just Published 
i Fifth Revised & Enlarged Edition 


Disciplinary Action Against Governament 
Servants and Its Remedies 


A Comprehensive and [rastical Book Dealing with Dismissals, Removals, 
Discharge and Suspensions, Reduction in Rank, Retrenchment, 
Compulsory Retirement, Superannuation & Resignation, Eto. 


By 
KIRPA DAYAL SRIVASTAVA, 
M.A. LL.B., Advocate. 
Author of ' Commentaries on Factories Act, 1948', 
‘Industrial Disputes Act, 1947’, and ' Employees’ 
Provident Funds Act, 1952’ etc. : 
AND 
NARESH KUMAR SRIVASTAVA, Advocate. 


SỌx2 REVIEWS — 


Madhya Pradesh Law Journal :— “The learned authors have variably placed 
before the profession an Encyclopaedia on the subject of Disciplinary Action, There 
is hardly any topic which they have not dealt with in this book. All relevant Laws 
have been reproduced. The commentary exhaustively explains the leading cases om. 
the subject.” 


Kerala Law Times :— “It deals so fully with its subject that it will be eqnaliy 
valuable to the Government Servants as to the legal professions, Written in ar easy 
narrative style this book gives in details all the remedies available to a Government- 
servant. In comparativeness, practically the high standard of accuracy this book 
surpasses any other on the subject. There is no doubt that this is masterly treatise on. 
the subject which can give invaluable assistance as a reference book.” 


Amrita Bazar Patrika :— “The authors deserve praise for bringing out this. 
useful edition and we are confident that it will be pi puani appreciated by the 
public.” 


Gujarat Law Reporter :— “A variable attempt has been made to incorporate- 
the important cases under proper heads.” 


Hindu :— “The publication should be highly useful as a guide to all ctyiis 
servants,” 


Bth Revised & Enlarged Edition, 1976 Price Rs. 65.009- 





Order your copy today from: 
EASTERN BOOK COMPANY 
LAW PUBLISHERS, 
34, Lalbagh, LUCKNOW - 226004. (Phone : 23174 È> 
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Just released by Debooks 


Nandi’ S | 
Civil Ready Referencer 


Edition 1976 Rs. 60.00 


Decisions are daily multiplying. Ti ig difficult even for the busy practitioners to keep 

pace with it The Courts desire the propositions of law propounded by Advocates 

fee of decisions of superior Courts. ‘Valuable time is wasted in futile search 
cisions 


This book will be of immense help to busy practitioners. The bench also may 
test the arguments of lawyers with referenca to decisions. Reference of.decisions on 
important statutes would be readily available. The book has no parallel. Subjects are 
arranged by suitable headings and those are well indexed. The decisions are up-to-date, 
Numerous Supreme Court decisions are cited. The Index is- methodically and scienti- 
fically arranged. 


It is'a must for the Judges and EEE EA 


Saha’s 


Marriage and Divorce 


“Edition 1976 . Rs. 50.00 


Bana's Marnraca. & Drvoron gives a complete information on the subject supported 
by up-to-date decisions, both Indian and abroad. The underlying principles of all 
matrimonial reljefs and grounds thereof in the background of the Special Marriage 
Act, the Hindu Marriage Act, the Christian Marriage Act, the Indian Divorce Act, tha 
Muslim Law of Marriage and Divorce, the Foreign Marriage Act, eto. have been 
succinctly dealt with and discussed. 

The. most outstanding feature of the book is the author’s traversing the entire 
field of Indian law from ancient to modern age. The chapter entitled ‘Marriage and 
Conflict of Laws” deals with a subject which haa not. been discussed by any allied 
publication in India hithertofore. It ig essential to the bench, the bar and the public 
interested in this branch of the law. 


The Companies Act, 1856- 
Edition 1976 | Es. 30.00 


The book contains the text of the Companies Act, 1956 as sania up to 1st January 1976 
with short notes. The new rules and several Allied Acts and Rules are also added. 


cr‘ 





_ Please send your order to — 


aly Eastern Law House Private Ltd. Publishers 


54 Ganesh Chunder Avenue l and 
NY CALCUTTA 700013 -© Publishers 
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TRIPATHTS RECENT PUBLICATIONS 
‘SEERVATS “CONSTITUTIONAL LAW OF INDIA” 2nd Eda. in 2 Vols..: 

This book has established itself as the leading authority, and the only Critical Commentary, on 
‘the Constitutional Law of India. This 2nd edition has been long awaited, and will be greeted by 
practitioners. Volume I, contains text of the Constitution, Volume II ‘contains recent Amendments to 
the Constitution (the 84th to the 39th Amendment). Important recent decisions have been incorporated 
ïn the text. Some judgments which could not be incorporated are included in an Addenda. 
1976 Vol. I. Rs. 75/- Vol. If Rs. 50/- Sold in sets only. 


ESTATE DUTY ACT, by Nanavati & Nanavati, 8rd Edn. 


This new Srd edition of the book is considered to be the as standard work on the subject, 
fully revised in the light of the recent rulings of the Courts, both in India and U.K, with an exhaustive 
Soumentary, Indespensable to the Bench, the Bar, Chartered Accountants, Estate Duty practitioners, 
students, etc, 


1976 Royal 8vo 990 pp. Rs. 90.00 


T. B. SAPRU’S “RESPONSA”. Selected Legal Opinions, Ed. by K. N. Raina 


This anthology of selected legal opinions of the Right Honourable Dr. Tej Bahadur Sapru, 
covers a broad spectrum of laws including Constitutional Law and International Law. These forensic 
essays by a great advocate, jurist and statesman, profect the art of writing lucid and completely honest 
egal opinions. 

‘1976 Royal 8vo 348 pp. Rs. 55.00 


‘LAW OF PRESS CENSORSHIP IN INDIA, by S. J. Sorabjee 


In this book the author has pointed out the immense value of the institution of a Free Press ina 
“Democracy and its necessity for the effective functioning of democratic institutions. At the same time 
“the responsibilities attached to Freedom of Speech and Expression as well as to the Freedom of Press 
"have also been emphasised. 


‘1976 Demy 8yo 288 pp. Rs. 35.00 


‘FIREARMS IN CRIMINAL INVESTIGATION AND TRIALS, by B. R. Sharma 


“The book encompasses the entire field of Forensic Ballistics—from the elementary principles to 
tthe latest developments—in precise and practical manner with copious illustrations, case histories, 
.relevant law on firearms, case law, glossary and references, 


1976 Royal 8vo Illus. 328 pp. Rs. 60.00 


‘LAW RELATING TO DISCIPLINARY MATTERS & STANDING ORDERS, by G. M. Kothari _ 


While Standing Orders govern the day-to-day employment relations, disciplinary matters condi- 
rtion the discipline of industry. This treatise is the first classic that covers the entire statutory law and. 
case law on the subject. 


1976 Royal 8vo 1038. pp. Rs. 80.00 


'LAW OF MALICIOUS PROSECUTION & DEFAMATION, by R. Ramamoorthy 


An attempt has been made in this book to study the pre-and post-Constitution Indian decisions 
‘on Malicious Prosecution and Defamation, with a view to suggest a line of development of the law 
‘which may be better attuned to the Indian conditions and may sateguard the rights of the litigants. 


1976 Royal 8vo 358 pp. Rs. 45.00 


‘INDUSTRIAL JURISPRUDENCE, by Mahesh Chandra 


Industrial jurisprudence deems to include and encompass the entire legal theory and legal 
doctrine relating to the industrial law and governing not only the relationship of the employers and 
-the employees but also other important matters of labour interest. The book is in equal measureuseful 
-to the pursuers of industrial relations along with the jurists and students of industrial law, 


“1976 Demy 8vo 188 pp. Rs. 25.00 
“MONOPOLY LAWS. A Comparative Study : India & U. S. A. by B. B, Merchant 


“This is a stimulating Study in a comparatively fresh field of law. The suggestions made by the 
: author on a comparative basis deserve careful consideration by the legislating authority. The discus. 
aon is provocative and is calculated to be of real interest to lawyers, business executives and law 
students.” 


“1976 Demy 8vo 192 pp. Rs. 30.00 
Announcing the new, 7th edition of 
_ Kanga & Palkhivala’s ‘LAW & PRACTICE OF INCOME TAX’ 


The long awaited classic on the subject is now in press and the new edition will make its 
rappearance after over 7 years. Thoroughly revised and up dated, the new KANGA & PALKHIVALA 
-will once again be in two volumes, with approx. 3000 pages. 


Ready August 1976 Orders can be registered. 


N. M. TRIPATHI PRIVATE LTD. 
164, Samaldas Gandhi Marg, BOMBAY-2. 
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LONG FELT NEED FULFILLED 


Yol. I—Ready for despatch. — Yol, I — Fasi Progressing. 
NORTH - EASTERN REGION 


Local Acts and Rules 


Assam, Nagaland, Meghalaya, Manipur, Tripura, Mizoram 
and Arunachal Pradesh, 


CIVIL a CRIMINAL — REYENUE — LABOUR & TAXATION 


By 
VIJAY KUMAR DEWAN 
Advocate, Gauhati High Court. 
ale of the Commentary on the Assam Urban Areas Rent Control Aot, 1972 


With a Pe 


Suri M. o PA THAK, 
Hon'ble Chief Justice of Gauhats High Court. 


(For the first time, an attempt has been made to compile in about 5 volumes, 
the Acts and Rules of Assam, Nagaland, Meghalaya, Manipur, Tripura, Mizoram and 
Arunachal Pradesh). f 
YOU NEED LOCAL ACTS 
WHY, BECAUSE 


(a) It is-a compilation of all important Acts & Rules applicable to Assam, 
Nagaland, Meghalaya, Manipur, Tripura, Mizoram and Arunachal Pradesh. 

{b) It contains all the important Acts in Alphabetical order, amended up-to-date 
with complete Case law, Commentary and Notes. 

(c) It contains Rules, Regulations. and Orders wherever possible to make the work 
self sufficient. 

“(d) It will be a positive and valuable asset to an individual’s library and will soon 
repay the cost of its purchase in terms of time and labour saved. 

(e) It is a complete library as far as local laws of North-Eastern Region are con. 
cerned, which will satisfy the long crave of the legal profession, Benen and 


the Bar. 

1976 Edition. Payable at: 

In about 5 volumes. If Series is not - Rs. 60.00 per volume (Postage Extra) 
completed in 5 vols. price will be (If paid full in advance for 5 
charged Extra, volumes Rs. 275,00 (Postage Free)) 

Volume I Ready (Over 800 pages) ` (Save Rs. 50/. by paying full advance) 
Excellent Printing Fine Paper Delux Binding with Plastic Jacket 


“ Only limited number of copies have been printed” 
AVAILABLE WITH PUBLISHERS ONLY 





Please mail your order to the Publishers : 
ORIENT LAW HOUSE 
Post Box No. 94, Opp. High Court, 
ALLAHABAD—2i1004 (india) 


28 All India Reporter, 1976. August: 


‘—eeeereeemsennent AE CC LEC a e = 


IN PURSUANCE OF 20 POINT ECONOMIC PROGRAMME OF OUR REVERED PRIME 
MINISTER SHRIMATI INDIRA GANDHI THE FIRST STEP TOWARDS 
SOCIALISATION.OF URBAN LAND AND IMMOVABLE PROPERTY 


Jusi Out AN ANALYTICAL AND ORITICAL © Order Today 
Commentary on 
Urban Lana (Ceiling ‘& Regulation) Act, 1976 
«No. 33 of 1976) 
with Rules 
By Hon'ble Shri Justice B. MALIK, Chief Justice, High Court, Allahabad (Now Retired} 
& JAGDISH LAL, B.A., LIB. 
Assisted by Editorial Board 5 es 
ást Edition 1978 
BPECIAL FEATURES OF THE BOOK 


ABOUT 3,000 JUDICIAL PRONOUNCEMENTS OF VARIOUS HIGH COURTS AND 
THAT OF THE SUPREME COURT OF INDIA ARE MARSHALLED rO AID THE 
COMMENTARIES Of THIS BOOK IN ORDER TO EXPLAIN VARIOUS 

PROVISIONS OF THE ACT AND RULES 


(1) cl of the Parliament in legislating this (9) Exemption in respect of certain specified cate 


ci. gories of vacant l 
(2) Basic provision of the Act, í (10) New constructions. 
(3) Categorical division of urban areas. oy seh eet already in progress. 

seine at emo ers. 
(4) Ceiling limit per category. 148) Application of penal law. 
(5) Acquisition of excess land,’ : (14) Offences. 3 a 
(6) Determination of amount payable. (15) Companies, Partnership.and : Hindu Undivided’ ` 
(7) Outer limit of the amount payable. Family. 4 


(8) Mode of payment of amount in cash and bonds. (16) Dwelling unit. 
SPECIAL FEATURES OF THE BOOK 


In this commentary an attempt has been made to explain various provisions of the Act with the- 
aid of the analogous case-laws up-to-date, and various Central and State Acts. Even decisions of the 
foreign Courts have'been’ marshalled to explain certain ‘provisions of the Act, Tptarconnected provisions 
to have been tackled appropriately to make the book se Peonteing’ ` 


About 800 Royal Pages’. . . ES ` Price Rs. 55.00 





Place your orders with:— JOER aa TE ' PUBLISHERS ) 
LAW PUBLISHERS, ‘Sardar Patel Marg, Post Box No. 77, ALLAHABAD— —1 
Also available with :— DELHI LAW HOUSE, Tis Hazari Courts, Civil Wing, DELHI 6.. 


p > au 2 t k pe A P A 


THE URBAN LAND (CEILING. & REGULATION) ACT, isis 
( Act No. 33 of 1976 ) 
By F. C. BANSAL, ‘Advocate, Bhatinda. 
SPECIAL FEATURES OF THE, BOOK, 


1, This book has been written, ‘keeping in view, the existing social and legal background of the Indian ` 
Sosiety with apecial reference to Law relating to adoption, succession, marriage and other branches. 
ot Law such as Municipal Laws and Lewa relating to roads and other branches which limit the 
ownership rights of the individuals. The Author has tried to interpret the Law by finding ont the , 
various fields where the present Act affects the other branches ot Law and has ‘tried to put harmonious’ 
construction on various provisions of this Act with the aid of the general principles of interpretation 

` of Statute. The Author-has made every effort to support his opinion by desisiong of various High 
Courts and the Supreme Court of India, 


2. The book consists of two parts. Book No. 1 pertains to the legal terms used Jn the Aota of various 
legislatures and Parliament. The Book No, 2 contains the commentary on the Act with all the ralea. 
framed under the Aot and notifications issued from time to time and all the.circulars issued by the - 
Competent Authorities. Every effort hag been made to make this Book, useful for the Bar and the 
Bench, Suggestions for improvement.are welcome and will ba considered at the time of next edition; 
if any, error is detested, it may kindly be communicated to us, 


About 250 pages of Law Book size 20” x26”. l Price Rs. 25/- 
Place your orGer with the Publishers: — 


ALLAHASHWAR BOOK TRUST OF INDIA, Office at Bhatinda (Pb.) 
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Phone: 3441 Grams: Document Houses, SIMLA~-3. 
(A. LF, D. INVESTIGATION BUREAU ) 1980-1978, 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
. for DETECTING FORGERIES in IMPORTANT cases in any Language. 
Wills, Partnerships, Agreements, Deads, Pronotes, eto, 


Refer to: SENIOR CONSLTS. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES . 
of the SUPREME COURT of INDIA. 


on Examination of Questioned. Documents Inks € Paper Analysts & Ballisio Hoperts, 


Dr. BAWA R. SINGH, Ph D., Goid Medallist, 


(Great Britain), etc. F.R. M. 8, M.R. P.S. 
wiih NO EQUIVALENT & NOTHING PARALLEL 
More than 48 (Forty-six) Years Successful Experience 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIMLA-3 














INSTITUTE OF TAX STUDY & LABOUR LAWS, Hyderabad.28. 
Y. G, SEETHARAM, Consultant, Tax & Labour Laws, 

: Ph. 81541, 29, ‘Ayodhya’, Mehdipatnam, Hyderabad-28, $ 
1. THE LAW RELATING TO CENTRAL EXCISE by Y. G, Ramamurthy, I.RS., Rs, 75/-. Rs, 5/. 
Postage extra (a serving offcer of the Indian Revenue Service, a University Gold Medallist with a dis- 
tinguished academic record in Graduate and Post-Graduate levels in law). With a Foreword by Hon’ble 
Chief Justice of Andhra Pradesh, Sri S, Obul Reddi who hails this book as the only one “in which the 
case law has been dealt with and brought up-to-date”; and as “perhaps the only one of its kind dealing 
with this branch of law in a thorough and exhaustive manner supplying” the “long felt need” “of the 
members of the legal profession, the personnel of the Excise Department and all those connected with 
trade and commerce”, 

:4A book with over 700 judgments of the High Courts and Supreme Court of India, digested under 
the relevant Section, Sub-Section and/or Rules and up-to-date as on 30-68-76 with the complete Hand 
Book on Self Removal reproduced below the relevant rules in Chapter VII-A; the Simplified Procedure; 
Tariff Item 63; Exports; Refunds; Raw Material problems; Proforma Credit; Tariff Advices and Judg- 
ments thereon numbering over 200 summarised. (In print and expected in July 1976), 

2.. THE LAW RELATING TO GOLD CONTROL by Y. G. Ramamurty, LR.S. Rs, 25/-. (Rs. 5/- 
Postage Extra). (Expected in August 1976). Covering over 303 Judgments of the High Courts, Supreme 
Court and Privy Council with all the relevant Rules including the Defence of India Rules, 1962, With 
a Foreword by the Hon’ble Justice O, Chinnappa Reddy (Andhra Pradesh High Court) who commends 
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a “neat and exhaustive commentary” with a “comprehensive reference to all relevant ‘decisions of the 
Supreme Court and High Courts” and a book “bound to prove useful to laymen, lawyers and officers 
who have anything to do with the working of the Act”. (Up-to-date as on 30-6-78). 
8. (a) Monthly Up-to-dating Service for :— l 
CENTRAL EXCISE ACT & RULES, (Rs. 2/- per month or Rs, 24/- per year). 
(b) THE GOLD CONTROL ACT. 1968, (Re. 1 per month or Rs, 12/- per year), 
4. THE SELF REMOVAL & SIMPLIFIED PROCEDURE AND PROFORMA CREDIT SELF- 
EXPLAINED by Y. G, Ramamurty, I.R.S., Rs, 20/-, (Postage free). 
D, Ds, on the name of the Institute of Tax Study & Labour Laws, Hyderabad-28, 
No V.P.P. please, Please add Rs. 4/- for outstation cheques for collection charges. 
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‘THE LEVY SUGAR PRICE EQUALI- 
. SATION FUND ACT, 1976 : 
(ACT No. 31 of 1976)* °. 
[16th. February, 1976] 
An Act to provide for the establishment: 
in the interest of the general. public, of 
a fund to ensure that the price of levy 


sugar may be uniform throughout India , 


and for matters connected therewith, 
or incidental thereto. 


Ba it enacted by Parliament in the Twenty- 
-@eventh Year of the Rəpublio of India a3 
, follows :— 


1. Short title, extent and commencement. 
(1) This Aot may be called THE LEVY 


SUGAR PRIOR . EQUALISATION FUND 
AOT, 1976. 


(2) It extends to the whole of India except 
the State of Jammn and Kashmir. 


(3) It shall come into force on suh date as 
the Central Government may, by notification 
in the Official Gazette, appoint, 


2, Definitions. 


In this Act, unless the context otherwise 
requires, — 

(a) “gontrolled price” means the price of the 
relevant grade of levy sugar, determined from 
tims to time under gub.section (30) of seo. 
tions of the Egseatial Commodities Aot, 1955, 
or unler the Defence and Internal Security of 
India Rules, 1971, in relation to any year of 
production ; 

(b) ‘‘axcess realisation” , in relation to sach 
grade of levy sugar, — 

(i) means the price realised by any pro. 
ducer, on the sale of levy sugar of such grade, 
in excess of — . 

_ (3) the controlled price, or é 

(b) where any fair price has been fixed by 
& court for levy sugar of such grade, such fair 
price, and 

(ii) incladeg. any realisation rontedenting 
‘the difference between the controlled price 
and the price allowed by the court by an 
‘interim order, if such interim order is set 
eside, whether by the court which made the 

_ order or in appeal or revision ; 

{e) “fair price’ ‘,in relation to levy ‘gugar, 
moans the prioa fixed by the court in excess 
of the controlled price, and, whore an interim 
- price, fixed by the court, is suparieded by a 
price which is finally fixed by the ‘courts the 
price ao finally fixed; | 


ete tie reeves e SRE, 
_ [F] Received the assent of the President: on’ 18-2- 
` 1978. Act published in Gaz af India, 186-2- 
1976, Part II-S. 1, Ext, p. 283. 
For Statement of Objects’ and Reasons, ses 
S Indig, 27-1-1978, Part II-S. 2, Ext, 
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- (d) “fund” means the Levy Sugar Price 
Equalisation Fund, established under section 3; 
(a) “levy sugar” has the meaning assigned 
-to it in the Levy Sugar Supply (Control) 
“Order, 1972, published. with the Order of the 
_ Government of India, in the late Ministry of 
Agriouliure (Department of Food) No GSB > 
:310(E)/ Ess. Com./Suger, dated the 15th June, 
1972; 
(£) “*progoribed” mans prescribed by rulės 
. made under this Aot ; - 
(g) "producer" means a person carrying on 
the business of mannfacturing sugar by the 
Vacuum pan process. 2 


3. Levy Sagar Price Equalisation Fund. 
(1) There shall be established a Fund, to 


be called the Levy Sugar Price: Equalisation 
Fund. 


(2) Save ag otherwise provided in eub. 
section (4), there shall be credited to the 
Fund, in such manner ag may be prescribed,-— 

(a) the amounts representing all excess 
realisations made by the producers, irrespective 
of whether such excess realisations were made 
before or after the commeniement of this Acti 
- (b) the amounts representing any loans 

“which may be advanced; or grants which may 
be made, by the Oentral Government for 
Carrying out the objects of the Fund. 


(3) Save as otherwise provided in sub. 
section (4), every producer shall,— . 
(a) in the case of an excess realisation made 
. before the commencement of this Act, within 
thirty days from. -such commencement, 

(b) in the case of an excess realisation made 
after such commencement, within thirty days 
from the date on whioh auch excess realisa- 
tion was made, 


- oredit to the Fund, ‘the amount ‘representing 


such exdess realisations, together with interest 
due thereon at the rate-of twelve and a half 
per cent. per annm, from the date on which 
such amount wis réalised by. h'm,. 


(4) Where, by virtue of any interim order 
made by any court, whether before or after 
the ¢ »mmencement of this Act, — 

(a) amoants representing the differance 
between the controlled price ani price allow. 
èd by any court by an order made in this. 
behalf have baen, or are required to ba — 

(i) kept with the producer himself, or 

(ii) kept deposited with, or in the custody. 
of, any court. or : 

(iii) kept deposited with, or in the custody- 
of, any Gove.nment, badi authority or other 
person; or — 

(b) any amount in excess of the controlled 
price has been collected and kept by the pro- 
‘ducer under the cover of any guarantee given 
in pursuance of guch order, ` 
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it shall not be necessary to oredif such 


- amounts to the Fund so long as the court 


` 


which -passed the interim order does not s0 
direct. 

(5) Where, in pursuance of an interim 
order referred to in .sub.section (4), any 
amount representing the difference between 
the controlled price and the interim price 
allowed by the court ig,— 

(a) held by any: producer either with him. 


- gelf or with any other person or with any ` 


court, Government, bank or other authority, 


or : 
(b) collected and kept by ‘the producer 
under the cover of any, guarantes, 


. Buch producer shall, on the final disposal of 


‘the proceedings of the court aforesaid, or in 
any court of appeal or revision, credit such 
amount, to the extent it represents any exces3 
realisation, to the Fund. 


(6) For the removal of doubts, it is hereby 
declared that the obligation to’ credit amounts 
representing excess realisations to the Fund 
shall Le in addition to any penalty which 
may be imposed for the contravention w any 
provision of this Act, ' 


(7) The Fand shall be PERTO aub. ` 


ject to the provisions of section 8,- by the 


. Central Government. 


4, Determination of questions as to make 
ing of excess realisations, 


If any question arises as to, whether any 
‘producer has realised, on the gale of levy 
pugar, any amount in excess of the controlled 
price, or, as the case may be, the fair price, 
„it shall be- decided by the Central Gevern- 
-mont after giving an opportunity to such 
‘producer of being heard and after makinz 
kuch inquiry as that Government may deem 
E : 


5, Discharge of persons of liability in 
respect Of amounts credited to the 
Fund. 


Where any amount is credited to the Fund 
ander section 3, the producer by whom such 
amount is credited shall, upon such credi’. 
ing, be discharged from the liability to make 


“repayment of such amounts to the persons 


entitled thereto and such discharge from 


. Hisbility to make repayment shall be without 


-any prejudice to any penalty which may be 
dpoged on such provucer for each excess 
realication made by him.. 
6. Right of buyer to claim refund. 

(1) Where any amount is cred:ted to the 


. Fund, a refund shall be made from the Fund 


te the buyer of levy sugar from whom any 
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excess realisation was made by the. prřodesor 


or desler : 
Provided that no buyer ghall be entitled 


< to claim a refund under this sub-section if 


he,— 

(a) being a wholesale dealer, had passat 
on the incidence of such excess over the con- 
trolled or fair price of levy sugar to the 
rétail dealer by whom the price of guth sugar 
was paid, or - 

(b) being a retail dealer, had passed on the 
incidence of such excess over the controlled 
or fair price of levy sugar to the consnmer` 
by whom the price of such sugar was paid. 

(2) Evcry application for refund under- 
sub-section (1) shall be made to the Centra¥ 
Government within six months from the date 
on which the excess realisation, in relation 
to which such refund is claimed, is credited 
to the Fund, and every such application shalb 


be in such form as may be prescribed and . 


shall be accompanied by such documentary or 
other evidenze as the spplicant may furnish 


‘to establish that the excess realisation, hr 


relation to which such refund is claimed, wae 
made from him. ` 

(3) The Central Government skal, if satis. 
fied, ona serutiny.of the claim made under 


-gub-section (1), that an exeess realisatiow 


was made from the claimant, direst that 
refund be made from the. Fund tothe qlaim- 
ant to the extent of the excess realication 
mae from him ; 


Provided that if the amount standing to 


the credit of the Fund is not sufficient to 
enable the Central Government to make the 


refund, such refund ghall be made from the i 


Central revenues. 


7..Excess realisation not to be paid to 
-any producer of sugar, 


Notwithstanding anything to the contrary | 
contained in any Other law for the time 
being in forge or in any contrast, no amount, 
representing excess realisationgd made by æ 
producer or excess realisations mads by a 
producer under the cover of any guarantee 
given by any person shall be paid to any 
producer, 

8. Fund to vest in the Central Govern- 
ment. 

“(1) Any money paid: into the Fond, whieh 
remaing unclaimed after the expiry of the 
period of six months from the date on which 
it is credited to the Fund, shall yest in the 


Central Government and euch amount shal 


be utilised by that Government in suak 
manner ag may be prescribed having regard’ 
to the interests of the consumers of levy 
sugar as a clags and the need to ensureAha} 
i ` r £ i 
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the retail price of levy ee throughout 
India ig uniform : 


Provided that, NR the vesting 
of such money in the Central Government, 


a claim for the refund of money standing to` 


the credit of the Fund may be made [in the 
manner specified in gub section (2) of section 
61] at any time by a buyer who is lawfully 
entitled to make such claim, and every such 


ólaim, if admitted, shall ba dealt with as if. 


the money relatable to such claim had not 
vested in the Oentral Government. | 


(2) The Central Government shall not 
` grant any loan or give any financiel assist. 
ance from the Fund except for the purposes 
of this Act. ` 


(3) The Central Government ghall main- 
tain, or if it thinks -fit specify the authority 
which shall maintain: proper and separate 
account avd otber relevant records in rela. 


tion to the Fund in such form as may be - 


prescribed in consultation with the Oomptrol- 
ler and Auditor General of India. 


9. Power to require producers to. main- 
tain accounts, ete. 


r 


The Central Government may, if it is gatis. 
fied that it ia expedient or necessary so to do 
for carrying out the provisions of this Act, by 
an Order, direct any producer to maintain such 
books of account and other records in relation 
to levy sugar as if may think fit and to 
produce such books of account and other re. 
cords for inspection and may algo direct such 
producer to furnish such information relating 
to levy sugar as may be specified in the order. 


10. Power of entry, search and seizure. 


(1) Any authority specified by the Central 
Government in this behalf may, if it is satis. 
fiea that any provision of this Act hss been, 
or is being. or is about to be, contravened, 
authorise any person to enter and search any 
premises where any accounts, books, registera 
and other documents relating to levy sugar 
and belonging to, or under the control of, a 
producer or his agent, are maintained or kept 
for safe custody, 


(2) The person so authorised may seize any 
such accounts, books, registers or other docu- 
ments if he has any reason to believe that a 
contravention of this Act hag been, or is beling, 
or ig about to be, committed: 


Provided that the accounts, books, registers 


or other documents seized under this section - 


shall not be retained in custody of the Central 
Government for & period exceeding ninety 
days: 


r 
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Provided further that where such accounts, 


‘books, registers and other documents are 


required for the: purpoyes of any progacution, 
they may be retained in the custody of tha 


~ Central Government for a further period, not 


exceeding ninety days, for the purposes of 
Buoh prosecution. 


(3) The provisions of the Code of Oriminal 
Procedure, 1973, relating to searches and 
seizures, shall so far ag miy be, apply to 


‘searches and seizures made under thia Act. 


11. Power of Central Government to re. 
cover excess realisations ag arrears - 
of land revenue. i 


If any producer makes any default in cre- 
diting to the, Fund any excess’ realications . 
made by him or any part thereof, such excess 
realisations. or such part, as the care may be, 
shall be recoverable by the Oentral Govern. 
ment from such producer ag an arrear of land 
revenue. 


`. 12. Dissolution of the Fund. 


- The Central Government may, by notifica. 
tion in the Official Gazette, declare that, with 
effect from such date ag may be specified in 
the notification, the Fund shall cease to exist 
and thereupon all the amounts lying to the 
credit of the Fund shall be credited to the 
Oentral revenues and refund, if any, made by 
the Central Government, after guch cessor, to 
any buyer of levy sugar shall be treated ag: 
an order for the refund of revenue, 


13. Penalties (1) If any producer— 


(a). makes any default in crediting to the 
Fund any excess realisations made by him or 


‘any part thereof, or 


(b) having been required by the Central 
Government so to do, omits or faila to — 


(i) maintain any books, accounts or other . 


-records in relation to levy sugar, or 


(ii) produce any books, accounts or other 


records for inspection, or 


(ii) furnish any information or furnishes 
any information which ig incorrect or false in 


` material particulars, 


he shall be punishable with imprisonment for 
a term which may extend to two years or 
with fine wh’ch may extend to five thousand 
rupees, or with both. - 


(2) No court shall take cognizance of any. 
offence punishable under this Act except on 
the complaint in writing made by the Central 


-Government or by any officer or authority 


authorized, in writing, by that Government 
in tbis behalt, : 
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14, Removal of difficulties. 


If any difficulty arises in giving-effect to 
‘any provision of this Act the Central Govern. 
-ment may make- such order, not inconsistent 

with the provisions of this Aot, as may appear 
to.it to ba necessary to remove the difficulty. 


faith. } 

No -suit, prosecution or other legal pro- 

‘seeding shall lie against the Central Govern. 

ment or any person authorised by the Central 

Government for anything which is in good 

faith done or intended to be done under this 
` Act or any. rule or order made thereunder. © 


15. Protection of action taken’ in good 


16. Power to make rules, 


'>(1) The Central Government may~ make 
_yuleg for carrying ou} the provisions of this 
Ac}. oF 
(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow- 
ing matters, namely; — - 
. (a) thé manner in which amounts shall be 
credited to the Fund under section 3; 
_ (b) the form in which an -application for 
refund, referred to in section 6, shall be made; 


(o) thé manner in which amounts standing 
to the oredit of the Fund shall be utilised, as 
required by seotion 8; í 


(d) the form in which the account and the 


relevant records, referred to in sub-section (3) ~ 


of section 8, shall be maintained; . - 

(e) any other matter in relation to which 
such rules are required to be, or may be; 
made, 

(3) Evefy rule made by the Central Govern 
mont under this Act shall be laid, as soon as 
` may be after it is made, bafore each House of 
‘ Parliament while it is- in session for a total 
. period of thirty days which may b3 comprised 

in one session or in two or more successive 
sessions, and if, before the expiry of the 
session immediately following the session or 
-the successive sessions aforesaid, both Houses 
. agree in making any modification in the rule 
- or both Houses agree that the rule should not 

be made, the rule shall thereafter have effect 
- only in such modified form or be of no effect, 

as the cas? may be; so however, that any such 

modification or annulment shall be without 
` prejudice to the validity of anything previously 
`. done under that rule. ; 


: follows: = 


A.LR. 
THE PAYMENT OF BONUS 
(AMENDMENT) ACT, 1976 

(Act No. 23 of 1976)* 

: ‘ [llth February, 1976] 


An Act further to amend the Payment of 
Bonus Act, 1965. j 


`| Ba it enacted by Parliament in the Twenty- 
sirth Year of the Bepublio of India as- 


1. Short title and commencement. 


(1) -This Aot may be called the PAYMENT 
UF BONUS (AMENDMENT) AOT, 1978, 


(2) It shall bs deamad to have come into 


_ force on the 25th day of September, 1975. 


2. ‘Amendment of lorig title. 

In the Payment of Bonus Act, 1965 (herein- 
after referred $o as the principal Act), for the 
long title, the following long title shall be . 
substituted, namely: — 


. “An Act to provide for the paymeat of bonus 


‘to persons employed in certain establishments 


on the basis of profits or on the basis of pro- 
duction or prodactivity and for matters con. 
neoted therewith”. 


3. Amendment of section 1. 


In section 1 of the principal Act, — 
(a) to sub-section (3), the following proviso 
shall be added, namely:— l 


"Provided that the appropriate Government 
may, after giving not leas than two months’ 
notice of its intention so to do, by notifization 
in the Official Gazette, apply the provisions of 
this Act with effect from such accounting’ year 
a3 may be specified in the notification, to any 
establishment or class of establishments [in. 
oluling an establishment being a factory 
within the meaning of sub.clause (ii) of clause 
(m) of section.2 of the Factories Act, 1948] 
employing such number of persons legs than 
twenty ag may- ba specified in tha notification: 
so, however, that the number of persons so 
specified shall in no case be.lezs than ten”; 

(b) in sub-section (4), after the existing 
proviso, the following proviso shall be in 
serted, namely: — . 

“Provided farther that when the provisions 
of this Act have been made applicable to any 
establishment or class of establishmanis by tha 
issue of a notification under the proviso to 
gub:sestion (3) the raferenca to ths accounting 
year commencing on any day in the year.1964 
RF T ie ge ae 

[*] Reosived the assent of the President on 11-2. 

1976; Act published in Gaz. of India, 11-3- 
1976 Part II-S. 1, Ext. p. 177. f 


For Statement of Objests and Reazons, sea Gas, of 
of India 22-1-1976, Part II-B. 2, Ext p. 482, 
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and every subsequent accounting year or, asthe 
oase may be. the reference to the accounting, 
` year commencing on avy day in the year 1868 


and every subsequent accounting year, shall, - 


in relation to’ such establishment or class of 


establishments, be construed as a reference’ 
accounting year specified in such. 


to the 
notification ‘and every subsequent accounting 
"year. ; 

(e) in sub-section (8),— 

(i) the words, brackets, letter and fae 


“ander clause (b) of sub. section (3)” shall be 
omitted; 


(ii) the words, brackets and figure” * ‘or, ag 
the cage may be, the number specified in the 


notification issued under the prcviso to sub. 


section (3)” shall be added at the ond, 


4. Arsenddient of section 2. 

In section 2 of the principal Aot, — 

(a) in clause (4),— 

(i). in sub.clause (a), the bushes ua waa 


“(other than a banking company)” -shall be. 


omitted} 


(ii) the words, brackets and figures ‘‘and 
includes any amount treated: as such undor 
sup.section (2) of section 34” shall be omitted; 

tb) in clause (8), aftar the words, brackets 
and figures ''any subsidiary bank as defined 
in the State Bank of India (Subsidfary Banke) 
Act, 1958", the. words. brackets, figures and 
letter “any corresponding new bank specified 
in the First Schedule to the Banking Com- 
panies (Acquisition and Transfer of Under. 
takings) Act, 1970, any co-operative bank as 
defined in clause (bii) of section 2 of the 
Regerve Bank of India Aot: 1834” ghall be 
inserted, 


5. Substitution of new section for Bec- - 


tion 4. 


For section 4 of the sania the follow. 
ing section sball ba substituted; namely: — 


Computation of gross profits. ; 

"4, THe gross profits derived by an om. 
ployer from an establishment in respect of any 
accounting year shall be calculated in the 
manner specified in the First Schedale”. . 


6. Amendment of section 6. 


In section 6 of the principal Act, in clause 
(a), for the words ‘Third Schedule”, the 
words ‘Second Schedule”’ ghall be substituted. 


7. Substitution of new section for sec- 
tion 10. 


For section 10 of the sited Act, 
the following section shall be substitted: 
namely: _ 
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Amount- of bonus. 


*10. (1) Subject to the other provisions of 
this Act, where an employer has any allocable 
surplus in any accounting year, then, he shall 
be bound to psy to every employee, in respect 
of that accounting year, a minimum bonus 
which shall not be lesa than four per cent. of 
the salary or wage earned by the employea 
during the accounting year or one hundred 
rupees whichever is higher, or, inacase where ~ 
the allocable surplus exceeds the said amount 
of minimum bonus payable to the employees: 
an amount in proportion to the salary or wage 
earned by.the employee during the accounting 
year subject to a maximum of twenty per’ 
cent, of such salary or wage : 

Provided that where an employee hag not 
completed fifteen yaara of age at the beginning 
of that acdounting year, the provisions of this 
sub.séction shall have efeot in relation to 
such émployee ss if for tha words ' ‘one hun. 
were 


substituted. 


(2) Notwithstanding ‘anything contained in 
sub-section (1), every employer shall be bound 


.t0 pay to every employee in respeot of the 


accounting year commencing on any day in 
the year 1974, a minimum bonus which shall 
be four per cent. of the salary or wage earned 
by the employee during that accounting year 
or one hundred rupees whichever is higher, 
whether or not the employer has any alloca. 
ble gurplug in that accounting year: ` 
Provided that where an employee hag-not 
completed fifteen years of age at the beginning 
of that accounting year, the provisions of this 


. sub.section' shall have effect in relation to such 


amployee as if for the words "one hundred 
rupees” the words ki rupegs” were gub- 
stituted. i 


(3) For the purposes of this section, the 


` allocable. suzplus shall be computed -taking 


into account'-the amount cet on or get off in 
the three immediately preceding accounting 
years and in the accounting year in respect of 
which the bonus is payable, in the manner 
illustrated in the Third Sohedule.’. 
8. Omission of section 11. | 

Section 11 of the principal Act. shall be 
omitted, 
9. Amendment of section 12. 

In section 18 of the principal Act, the worda’ 

and figures “or, as- the casa may be, under 
section 11,” shall be omitted. ` 


10, Substitution of new section for. sec- 
tion 13.. 


“| For section 13 of the principal Act, 
tha following section shall be substituted, 
namely:— 
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Proportionate deduction 'in bonus in cer- 
tain cases. : 
13, Where an employee hag not worked for 
all the working days in any accounting year, 
. the bonus payable to him under sectin 10 shall 
be proportionately reduced”. 


11, Substitution of new section fo sec- 
tion 15. 
For section 15- of the principal Act, 
the following section shall be substituted, 
namely: — 


Set on and set off of allocable surplus: 


“15. (1) Where for any accounting year, 
the allocable surplus exceeds the amount of 
bonus payable to the employees in the esta. 
blishment under section 10, then, the excess 
shal], subject to a limit of tweaty per cent. of 
the total salary or waga of the employees 
_ employed in the establish nent in that ac. 
counting year; be carried forward for being 


set on-in the succeeding accounting year and'so - 


on, to be utilised for the purpose of payment 
“of bonus, in the manner illustrated in the 
Third Schedule. 


(2) Where for any acdounting year, there ig 


no allocable surplus or the allosable surplus 
in respect of that year falls short of the 
amount of bonus payable to the employees in 
the establishment under sestion 10, and there 
‘Is no sufficient amount carried forward ani 
set on under sub-section (1) whioh could ba 
utilised for the purpose of payment: of bonus, 
then, so much amount ag is necessary for tha 


payment of bonus under this Ast shall be 


carried forward for bainz set off in the 
sacoseding accounting year and so on, in the 
manner illustrated in the Thir Schedule. 

. (3) The prinéiple of sət on and set off as 
illustrated in the Third Sohedale shall apply ` 


to all other cases not covered by sub-section (1) . 
or sub.saction (2) for the purpose of payment: 


of bonus under this Aot”, 


12. Amendment of section 16. 


In section 16 of the principal Act,— 

(a) tor subsection (1) and the Huplan ations 
thereto the following sub section and Hzpla. 
nations shall be substituted. namely: — 

(1) Where an establishment is newly set 
up, whether before or after the commense. 


ment of this Act, the employees’ of such esta. - 


blishment shall be entitled to ba paid bonus 
under this Act in accordance with the provi. 
sions of gub-seations (1A), (1B) and (10). 

(1A) In the first five accounting years fol- 
lowing the accounting year in which the em. 
ployer sells the goods produced or manufac. 
tured by him or renders services, as the casa 
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may be, from guch establishment, bonus shall 
be payable only in respect of the accounting 
year in which the employer derives profit 
from such establishment and such bonus shall 
be caloulated in accordance with the provi. 
sions of this Act in relation to that year, but 
without applying the provisions of section 15. 

(1B) For the sixth and seventh accounting 
years following the accounting year in which 
the employer gells the goods produced or 
‘manufactured by him or renders services, as 
the casa may be, from such establishment, the 
‘provisians-of sestion 15 shall apply subject to 
the following modifications, namely:— 
(i) for the sixth accounting year— 

get on or get off, as the casa may be, shall 
be made in the manner illustrated in the 
Third Schedule taking into account the excess 
or deficiency, ifany, as tha cse may be, of 


‘the allocable surplus set on or sat: off in res. 


pect of the fifth and sixth accounting years; 
(ii) for the seventh accounting year— 

got on or set off, ad the case may be, shall 
be made, in tha manner illustrate] in the 
Third Schedule taking into account the excess 
or deficiency, if any, as the case may be, of 
the allocable surplus set on or set off in ‘res. 
peot of the fifth sixth and seventh accounting 
years. 

(10) From the eighth accounting year fol. 
lowing the accounting year in which the em. 
ployer salls the goods produced or manufac. 
tured by him or render: services, as the cage 
may ba, from such establishment, the provi- ' 
sions of section-15 shall apply in relation. to 
such establishment ag they apply in Hamoa 
to any other establishment. 

Explanation I. — For.the purpose of sub. 
section (1) an establishment -shall not be 
deemed to be newly set up merely by reagon 
. of a change in its location, Management, name 
or ownership. 

Hzplanation If. — For the purpose of sub. 
section (1A), an employer shall not be deemed 
to hava derived profit in any acoduating year 
unless — 

(a) he has made provision for that year’s 
depreciation to which he is entitled under the 
Income.tax Act, or, ag the casa may ba, under 
the agricultural income-tax law; and 

(b) the arrears of such depreciation and 
losses incurred by him in respest of the esta- 
blishment for the previous accounting years 
have been fully set off against hig profits. 

Evplanation ITI.—For the purposes of sub. 
sections (1A), (1B) and (10), sale of the goods 
produced or manufactured during the course of 


the trial running of any factory or of the pros.. ` 


pacting stage of any mine or an oil.field shall 
not be taken into consideration and where any 
question arises with regard to puch production 


4g ~ 
‘or manpfactare. tha decision of the appropriate 
‘Government, made after giving the parties a 
_ ressonable opportunity of representing the 
age, shell be final-and shall not be called in 
question by any court or other authority.”: 
(b) in sub-section (2), for the word, brackets 
and figare ‘‘sub-section (1), the words, brao- 
kets, figures and letters “‘sub sections (1); (1A), 
41B) end {10)” shall be substituted. 


13. Amendment of section 19. 

In section 19 of principal Act,— 

(a) in aub.gection (1), for the brackets, 
figura end words “(1) Subject tothe provisions 
< Øf this section, all amounts’, the. words “all 
~amounia”’ shall be substi tated: 

(b) sub-seotions (2) to (7) shall be omitted. 


44. Amendment of section 20.: 

In section 20 cf the principal Act,— 

(a) in sub-section (1), the brackets and 
figure ‘'(1)"” shall be omitted; 

(b) sub-section (2) shall be omitted. 


45. Amendment of section 21. 


` In section 31 of the principal Act, in the Zz. 
glanation, the figures ‘', 24” shall beomitted. 


16. Amendment of section 23. 

In gestion 23 of the principal Act, in sub- 
section (1), for the words and figures ‘‘and in 
aections 24 and 26”, the words and figures 
“and in section 25” shall be subay bated 


17. Omission of section 24. 


Section 24 of the principal Aot shall be — 


omitted. 


18. Atendi of section 27. 

In section 27 of the principal Act, sub ceo- 
tion (5) shall ba omitted. 
39. Insertion of new section 31A. 


After section 31 of the -principal Aot, the 

following section shall be’inserted namely:— 

Special provision with respect to pay- 

ment of bonus linked with produc- 
tion or productivity. 


“31A, Notwithstanding anything contained . 


än this Act,— 


(3) where en agreement or a settlement has | 


been entered into by the employees with their 
employer before the commencement of the 
Paymort of Bonus (Amendment) Act, 1976, or 
(fi) where the employees enter into any 
agreement or settlement with their employer 
after such. commencament, , 
‘for payment of an annual bonus linked with 
production or productivity in lieu of bonus 


based on profits payable under this Act, then, - 


auch employees shall be entitled to receive 
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bonus due to them under such agreement or 
settlement, as the case may be: 

_ Provided that such employees shall not be 
entitled to be paid such bonus in excess of 
twenty per cent. of the salary or wage earned 
by them during the relevant accounting year.”. 


20. Amendment of section 32. 


In section 32 of the principal Ac$,—— 
(a) for clavge (vii), the following. clause 


i aball be substituted, namely:— 


“(vii) employees employed by a HERE 


'company;”; ; 


(b) in clause (ix),— 

(i) after sub.clause (f), tha following sub. 
clause shall be inserted, namely: — 

(ff) the Industrial Reconstruction Corpora. | 
tion of India;"’; ’ 

(ii) in sub-clause (g), the brackets and words . 


‘(other than a banking company)” shall ba 


omitted; 
(c) clause (x) shall be omitted. 


21. Omission of section 33. 


Section 33 of the principal Act shall “ba 
omitted. 


22. Substitution of new section for sec. 
tion 34. 


For section 34 of the principal Aot,. 
the following section shall be substituted,. 
namely:— 


Effect of laws. and agreements ACOH SIES 
tent with the Act. 


"34, Subject to. the provigiong_of sed. 
tion 31A., the provisions of this Act shall have 
effect rotwithstanding anything inconsistent 
therewith contained in any other law for the 
time being in force or in the terms of any’ 
award, err Settlement or Gonteant of: 
service,’ 


23. Omission aie section 37. 


Section 37 of the principal Act shall ba 
omitted. , 


24. Amendment of section 38. 


In section 38 of the principal Act, in sub. 
section (3),— 

(a) for the words “or in two sucdesaive seg. 
sions’, the words "* or in two or more succes- 
sive sessions” shall be substituted; | 

(b) for the wordg “in which it is so laid or 
the session immediately following”, the worda 
"immediately following the session or the suc- 
cessive sessions aforesaid” shall be substituted. ` 


25. Omission of the First Schedule. 


The First Schedule to tha principal Act 
shall be omitted. 
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A In.the Second Schedule to the principel 
et, — 


(a) for the headirg “THE SECOND 80HE. 


DULE” the heajing "THE FIRST SOHE- 
DULE” shall be substituted; 


(b) for the sub-heading “[See section 4(b)]”, | 


‘the sub.heading “(See section 4)” shall be sub- 
stituted; 
- (o) in Item 3, after sub-item (a), the follow. 
ing sub-item shall be inserted, namely: — 
‘(aa) The amount debited in respect of 
gratuity. paid or payable to employees in 
excess of the aggregate of — 


(i) the amount, if any, paid to, or provided ` 
for payment to, an approved gratuity fund; and ` 


. (ii) the amount actually paid to. employees 
‘on their. retirement or on termination of their 
-employmant for any reason.”; . 

(d) in Item 6, for sub.item (g), the follow. 
-ing sub.item shall be subetituted, snamely:— 

'(g) Cash subsidy, if any, given by the 
Government or by any body corporate esta. 
blished by any law for the time being in force 
or.by any other agency through budgetary 
grants, whether given directly or through any 
‘agenoy for specified purposts and the proceeds 
-of which are regerved for such purposes”; 
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(e) before the Foot-notes, the following 
Ee planation shall be inserted, namely;— 
` 'Eeylanation.— In gub-item (aa) of Item 3, 
“approved gratuity fond” hag the same mean. ` 
ing sesigned io it in clause (5) of section 2 of 
the Incoms.tax Act.’. 


27. 2merdment of the Third Schedule. 
In the Third Schedule to the prinoipa b 


(a) for the heading “THE THIRD SCHE- 
DULE”, the heading “THE SECOND SOHE. .- 
DULE” shall be sukstituted; 

mi) in lem 1 in column (2), the words 

', other than a banking company” shall be 


: Rhee 


(c) Item’? ard the aries relating ther ete 


‘shall be omitted; 


(d) in the Eeplanation, the figures and 
brackets '', 2 (iii).” shall be omitted, 


. Substitution of rew Schedule for the 
Fourth Schedule. 
For the Fourth Schedule -to- the principal 
‘Act, the fol'owing Schedule stall be substitut- 
ed, namely:— 


‘THE THIRD SCHEDULE 


(See sections 10, 15 and 16) 


The illustration in this Schedule has been worked out with reference to an establishment which 
has an annual salary or wage bill of rupees one lakh, twenty per cent. of which amcunts to Ra, 20,000 


and four per ‘cent, of which amounts to R3. 4,000. 





- Year 








Atonat equal to 'Set on’ or ‘setoff?’ Amount paid or Balance of ‘set on” 
sixty per cent. or of the. preceding _,payable as bonus or ‘set of” 
a sixty-seven per year w 
“cent ,-as the case 2 : 
may be, of avajla- X g 
È ble surplus alloca- ; i ; 1 on. e 
ble as bonus a ~ 3 Se, 
(1) . (2) ee) - (4) a) ae 
oa m E? 
' a (Rs.) = i ‘(Rs.) (Rs.) (Rs.) 
1 ` 42,000 +3,000(a) . 20,0C0 + 23,000 
2, Nil | ~ 423,000 20,000 +38,000 
8, 10,000 +3,000 i 13,000 Nil 
-4e 10 Nil 4,000 —3,990 
5. 100 —3,990 Nil — 3,890 
6. Nil —3,890 Ni. : —3,8£0 
he 23,890 —3,890 20,000 - Nil 
8 Nil Nil Nil „Nil. 
8, 25,000 Nil - 20,000 +5,000 
10. ; 100 t 45,000 20,000 +100 
iL. i Nil +100 4,000 3,800 





Nice The notation “++” denotes ‘set on’ and the notstion "—" denotes ‘ret off’. 
2. “(a)” represents the amount ‘set on’ as calculated under the previsions of: this Act aa it 


stood 
Act, 1976 


Ee mediately before the ccmmencement of.the Paymext of Fonus (Amendment) 


a 


‘the first proviso) or commission 
substituted and before that proviso a8 so- 
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29. Amendment of section 36 of the In- 
come-tax Act 1961. 


In sub-section (1) of section 35 of the In. 


" gome.tax Act, 1961, in the proviso to clause . 


(ii), for tha words “'Provided that the amount 
of the bonus or commision”, the words and 
brackets ‘Provided further that the amount 
of the tonus (not being bonus referred to in 
n E shall be 


amended, the following proviso shall be in- 
sorted, namely:— 


‘ Provided that the deduction i in respect. of- 


bonus paid to an employee employed ina 
factory or other establishment to which the 


‘provisions of the Payment of Bonus Act, 1965 


apply shall not exceed the amount of bonus‘ 
payable under that Aot,” Er 


30. Saving. 


For the removal of doubts it is. isti de- 
clared that notwithstanding the amendments 
made to the principal Act by this Act, the 
provisions of the principal Act as they stqod 
from time to time before the commencement 
of this Act shall apply and continue to apply 
to and in relation to the payment of bonus in 
respect of any accounting year preceding the 
actounting year commenting on any day in 
the year 1974, 


31. Repeal and saving. ‘ 


(1) The Payment of Bonus (Amendment) 
Ordinance, 1975 ia hereby repealed. 


(3) Notwithstanding such repeal, anything’ 
done or any action taken under the principal . 


Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Aci as amended by this Act. 





~ 


THE INDUSTRIAL DISPUTES 
(AMENDMENT) ACT, 1976 
' (Act No. 32 of 1976)* 


[16th February, 1976]. 


An Act further -to , amend the Industrial 
Disputes Act, 1947, 


Be it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India as 
follows:— 


1. Short title arid commencement. 


(1) This Aot may be called THE IN- 
DUSTBRIAG DISPUTES (AMENDMENT) 
AOT, 1976, - i 





[*] Received the assent of the President on 18-2. 
1976 Act published in Gas. of India, 16.2. 
1976 Part II-8.1., Ext , p. 241. 

Fer Statement of Objects and Reasons, sea Gaz. of 
India., 28-1.1976, Part, II.8. 2, Exts. p.-491. . 
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(2) It shall come into force on -such date as 
the. Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 25A. 5 


In the Industrial Disputes Act, 1947 (here. 
inafter referred to asthe principal Act), ir 
section Q5A, in sub.gection (1), for the words. 

‘‘shall not apply—’’, the words, ` figure and 
letter ' ‘shall not apply to industrial establish. 
ments to which. Ohapter VB applies or—"” 
shall be substituted. 


3. Insertion of new ‘Chapter VB. 


After Chapter VA of the principal Act. the 
following Ohapter shall be inserted, namely:— 
/ 


f 'OHAPTER VB 


SPEOIAL PROVISIONS RELATING TO LAY-OFF, 
RETRENCHMENT AND OLOSURH IN 
CERTAIN ESTABLISHMENTS 


Application of Chapter VB. 


25K. (1) The provisions of this Chapter 
shall apply to an industrial establishment (not 
being an establishment of a seasonal character 
or in which work.is performed only intermit. 
tently) in which not less than three hundred. 
workmen were employed on an aversge per- 
working day for the preceding ‘twelve months.. 

(2) If a question arises whether an indus. 
trial establishment is of a seasonal-character- 


‘or whether work is performed therein only 


intermittently, the decision of thesapprorriate- 
Government thereon shall be final. 


Definitions. ` ey. ras 

261. For the purposes of this chapter,— 

(a) ‘industrial establishment’ means — 

. (i) a factory as defined in clause (m) of 
section 2 of the Factories Act, 1948; 

(ii) a mine ag defined in clause (j) of sub.sec. 
tion (1) of section 2 ofthe Mines Act, 1952; or- 

(iii) a plantation as defined in clause (f) of 
section 2 of the Plantations Labour Act, 1951; 

(b) notwithstanding anything contained in 
sub clause (ii) of clause (a) of section 2,— 

(i) in relation to any company in which not 
lees than fifty-one per cent -of the paid-up. 
share capital is held by the Oentral Govyern.. 
ment, or 

(ii). in relation to any corporation [not be. 
ing a corporation referred to in sub-clause (ib 
of clause (a) of section 2] established .by or 


..under any law made by Parliament. 


the Central Government shall-be the appre-- 
priate Government. 
Prohibition of lay off, . 


25M. (1) No workman (other shan a badli- 
workman or & casual workman) whose names 


- 


- plication is’ 
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ds borne on thé muster rolls of an industrial 
establishment to which this Obapter applies 
shall be laid.o by his employer except with 
he previous permission of such authority as 


smay be specified by the appropriate Govern. 


ment by notification in the Official Gazette, 
‘anlegs such lay-off is due to shortage of power 
or to natural calamity. 

(2) Where the workmen (other than badli 
workmen or casual workmen) of an industrial 
establishment referred to in sub-section (1) 
have been laid-off béfore the commencement 
of the Industrial Disputes (Amendment) Act, 
1976 and such lay-off continues at such com- 
méncement, the employer in relation to auch 
establishment shall, within a period of fitteen 
-days from such commencement, apply ‘to the 
authority specified under sub-section (1) for 
permission to continue the lay-off. 


(3) In the case of every application for 


-permizsion under sub-section (1) or aub-sec- - 


tion (2), the authority to whom the -applica- 
dion has been made may, after making 
such inquiry as he thinks fit, grant or refuse, 
for ressons to be recorded in writing, the per- 
‘mission applied for. 


(4), Where an application for permission ` 


has been made under sub-section (1) or sub- 
section (2) and the authority to whom the 
application is made does not communicate the 
permission or the refusal to grant the per- 
‘miggion fo the employer within a period of 
4%wo months from the date on which the ap. 
ade, the permission applied for 
shall be deamed to have been granted on the 
eXpiration of the said period of two months. 


(5) Where no application for permission 
‘ander sub-section (1) is made, or where no ap. 
plication for permission under sub.sestion (2) 
has been made within the period specified 


therein, or whera the permission for the lay-. 


off or the continuance of the lay-off has been 
refused, such lay-off shall be deemed to be 
illegal from the date on which the workmen 


_ have been laid-off and the workmen shall be 


entitled to sll the benefits under any law for 
the time being.in force as if they had not been 


_ daid.off. 


(6) The provisions of section 250 (other 
than the second proviso thereto) shall apply 
-to cages of lay-off referred to in this section. 


Eaplanation.— For the purposes of this sec- 


tion, a- workman shall not be deemed to be. 


laid.of by an employer if such employer offers 
any alternative employment (which in the 
opinion of the employer : ‘does not call for any 
special skill or previous experience and can be 
done by the workman) in the same establish- 
ment from which he has been laid-off or in 


‘any other establishment belonging to the same. 
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-employer, situate in the same town or village, 


or situsta within such distance from the esta- ~ 
blishment to which he belonga that the trans- ` 
fer will not involve undue hardship to the 
workman having regard to the facts and 
circumstances of hig case, provided that the 
wages which would normally have been. paid 
to the workman are offered for the alternative 
appointment also. / ; 


Conditions precedent to retrenchment of. 
workmen. 


25N. (1) No workman employed in any in- 
dustrial establishment to which this.Chapter ap- 
plies, who has baen in continuons service for 
not less than one yəar under an employer 
shall be retrenched by that employer until,— 

(a) the workman khas been given thre 
months’ notice in writing indicating the reasons 
for retrenchment and the period of notice hag 
expired, or the workman has been paid in lieu 
of such noticé, wages for the period of the 
notice: 


Provided that ‘no such notice shall be nere 
sary if the retrenchment is under an agree. 


: ment, which specifies a date for termination 


of service; 

(b) the workman baal been paid, at the time 
of retrenchment, compensation which shall ba 
equivalent to fifteen days’ average pay for 
every completed year of continuous service or 
any part thoreof.in excess of six months; and 

(o) notica in the prescribed. manner is’ 
served on the appropriats Government or such 
authority as may be specified by the appro- 
priate Government by notification in the Off- . 
cial Gazette, and the permission of such 
Government ‘or authority is obtained under 
gub.se3tion (8). 


(2) On receipt of a notics under clause (0) 
of gub.seotion (1) the appropriate Government 
or authority may, after making such inquiry 
as such Government or authority thinks fit, 
grant or refuse, for reasons to be recorded in 
writing, the permission for the ret-enchment - 
to which the notice relates. f 

(3) Where the Government or authority 
does not communicate the permission or tha 
refusal to grant the permission to the employer 
within three months of the date of service of - 
‘the notice uuder oleusa (a) of sub-section (1), 
the Government or authority. shall be deemed. 
to have granted permission for such retrench- 
ment on the expiration of the said period of 
thras months. 

(4) Where at the commencement of the In- 
dustrial Disputes (Amendment) Act, 1978, the 
period of notice given under clause (a) of ses. - 
tion 25F for the retrenchment of any workman 
has not expired, the employer shall not re- 
trench the workman but shall, within a period 


1978 


Of fifteen days from such commencement, 
apply to the appropriate Government or to 
the authority spesified in sub-section (2) for 
permission for retrenchment, 


(5) Where an application for permission 


hag been made under aub.section (4) and tha - 


appropriate Government or the authority, ag 
the case may be, does not communicate the 
' permission or the refusal to grant the pər- 
mission to the employer within’ a period of 
two months from the date on which the ap- 
plication is made, the permission applied for 
shall be deamed to have been granted on the 
Crmeauen of the said period of two months. 


(6) Where: no application for permission 
under clause (e) of sub-section (1) is made, or 
where no application for permission under 
eub.saction (4) is made within the period speci- 
fied therein or where the permission for the 
eetrenchment has been refused suzh retrench- 
ment shall be deemed to be illegal from the 
date on which the notice of retrenchment was 
given to the workman and the workman shall 
bo entitled to all the benefits unier any law 
for the time being in force as if no notics had 
been given to him. 


(7) Where at the commensement of the 
Industrial Disputes (Amendment) Act, 1976, a 
dispute relating, either solely or in addition to 
other matters. to the retrenchment of any 
workman or workmen of an industrial esta. 
blishment to which this. Chapter applies ig 
pending before a conciliation officer or the 

Central Government or the State Government, 
` as the case may be, and— 


(a) there is an allegation that such retrench- 


ment is by way of victimisation; or 

(b) the appropriate Government is of the 
opinion that such rstrenchment is not in the 
intarests of the maintenanos of industrial 
poace, 
the appropriata Government, if satisfied that 
it is necessary so to do, may, by order, with- 
draw such dispute or, as the case may be, such 
dispute in so far ag it relates to such retrench- 
ment and transfer the same to an suthority 


(being an authority specified by the appro.: 


priate Government by notification in the Off. 
cial Gazette) for consideration whether such 
retrenchment is justified and any order passed 
by such authority shall be final and.binding 
on the employer and the workman or workmen. 


Ninety days’ notice to be given of inten. 
tion to close down any undertaking. 


250. (1) An employsr'who intends to close 
down sn undertaking of:an industrial establish- 
- inent to which this Ohapter applies shall serve, 

for previous approval at least ninety days before 
the date on which the intended closure is to 
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- become effective, a notice, in the prescribed 


manner, on the appropriate ‘Government 
stating clearly the reasons for the intended 
closure of the undertaking. 


Provided that nothing in this section shall 
apply to an uniertaking set up for the con. 
struction of buildings, bridges, roads, canals, 
dams or for other construction work. 

(2) On receipt of a notice under gub-sec. 
tion (1) the appropriate Government may, it 
it is satisfied that the reasons for the intended 
closure of the undertaking are not adequate 
and sufficient or such closure is prejudicial to 
the publio interest, by order, direct the em. 
ployer not to cloge down such undertaking. ` 

(3) Where a notice has been served on the 
appropriate Government by an employer under 
sub section (1) of section 25FFA and the 
period of notice has not expired at the com. 
mencement of the Industrial Disputes (Amend. 
ment) Act, 1976, such employer shall not 
close down the undertaking but shall. within a 
period of fifteen days from such commence- 
ment apply to the appropriate Government 
for permission to close down the undertaking. 


(4) Where an application for permission has 
been made under sub-section (3) and the ap. 
propriate Government does not communicate 
the permission or the refusal to grant the por- 
mission to the employer within a period of 
two months from the date on which the ap- 
plication i3 made; the permission applied for 
shall be deemed to have been granted on the 
expiration of the said period of two months. 


(5) Where no application for permission 
under sub.gection (1) is made, or where no ap- 
plication for permission under sub.aection (3) 
ig. made within the period specified therein or 


‘where the pdrmigsion for. closure hag been 


refused, the closure of the undertaking shall 

be- deemed to be illegal from the date of 

closure and the workman shall be entitled to 

all the benefits under any law for the time - 

eed in force as if- no notice had been given 
him. 


(6) Notwitbstandiog anything contained in 
Bub.section (1) and sub-section (3), the appro- 
priate Government may, if it is satisfied that 
owing to such exceptional cirdumstances as 
accident in the undertaking or death of the 
employer or the like it is necessary so to do, 
by order, direct that the provisions of sub.seo. 
tion (1) or sub-section (3) shall. not apply in 
relation to such undertaking for such period 
ag may be specified in the order, 

(7) Where an undertaking is approved or 
permitted to be closed down under sub-sae- 


. tion (1) or sub-section (4), every workman in 


the said undertaking who has been in con- 


tinuous service for not less than one year in 
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of application for perm'‘ssion under this s:ction 

shall be entitled to notice and compensation 
86 specified in section 25N as if the said work. 

man had been retrenched under ttat section. 


Special provision as t6 restarting of 
undertakings closed down before 
commencement of the Industrial 
Disputes (Amendment) Act, 1976. 


25P. If the appropriate Government is of 
opinion in respect of any undertaking of an 
„industrial establishment to which this Chapter 
applies and which closed down before the com- 
mencement of the Industrial Disputes (Amend- 
ment) Act, 1976,— 

(a) that such undertaking was closed: down 
otherwise than on account of unavoidable 
circumstances beyond the control of the em. 
ployer; 

(b) that there are possibilities of restarting 
‘the undertaking: 

(c) that itis necessary for the rehabilita. 
tion of the workmen employed in such under- 
taking before its closure or for the maintenance 

` of supplies and services essential to the lifa of 
the community to restart the undertaking or 
both; and 

(d) that the restarting of the undertaking 
will not result in hardship to the employer in 
relation to the undertaking, - 
it may, after giving an o portunity ‘to such 
employer and workmen,~ direct, by order 
published in the Official Gazette, shat the under. 
taking shall be restarted within such time {nos 
being less than one month from the date of 
the order) as may be specified in the order. 


Penalty for lay-off and’ retrenchment 
without previous permission. 


25Q. Any employer who contravenes the 


provisions of section 25M or clause (a) of sub- 


-section (1) or sub-section (4) of section 26N 


shall be punishable with imprisonment for @ 
term which may extend to one month, or 
with fine which may extend to one thousand 
rupees, or with both, 


Penalty for closure. 


256R. (1) Any employer whe closes down an 
undertaking without complying with the pro- 
visions of sub-section (1) of section 25-0 shall 
be punishable with imprisonment for a term 


which may extend to six months, or with fine © 
which may extend to five thousand ‘rupees, OF - 


with both. 


. (2) Any employer, who ankeren a djrec- 
tion given under sub section (2) of section 25-0 
or section 256P, shall be punishable with im. 
prisonment for a term which may extend to 


one year, or with fine which may extend to ` 


x 
3 
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five thousand rupees, or with both, and where 
the contravention i3 & continuing one, with a 
further fine which may extend to two thousand 
rupees for every day during which the contra- 
vention continues after the conviction. 

(3) Any employer wh contravenes: the - 
provisions of sub-section (3) of section 25-0. 
shall be punishable with imprisonment for s 
term which may extend to one month, or with 
fine which may erkend to one thougand rapes, 
or with both. : 


t 
Certain provisions of Chapter VA to ap- 
ply to an industrial establishment to 
which this Chapter applies. - 

258. The provisions of sections 25B, 25D, 
S5FF, 25G, 25H and 25J in Ohapter VA shall, 
so far as may be, apply algo in relation to an 
industrial establishment to which the pro- 


` vistors of this Ohapter apply... 


4. Amendment of section 33C. 


In sub.section (1) of section 330.of the prin. 
cipal Act, for the word, figure and letter 
“Obapter VA”, the words. figures and letters 
“QOhapter VA or-Chapter VB” shall be eub- 
stituted. 


5, AGendment of section 38. 


In sub-section (5) of section 38. of the prin- 
cipal Act, for the words ‘‘two successive 
sessions, and if before the expiry of the session 
in which it is so laid or the session immediat- 
ely following”, the words ‘'two or more sud. 
cessive sessions,- and if, before the expiry of 
the session immediately following tho session 
or the successive sessions aforesaid” shall be 


‘substituted. 


THE PREVENTION OF FOOD 
 ADULTERATION (AMEND- 
-MENT) ACT, 1976 

(Act No. 34 of 1976)* . 
[17th February, 1976] 
An Act further to amend the Prevention 
of Food Adulteration Act, 1954. f 
Ba it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India as 
follows: < . 


1. Short title and commencement.. 


(1)-Thig Act may be called THE PREVEN- 
TION OF FOOD ADULTERATION (AMEND. 


MENT) AOT, 1976. 


Œ[*] Received the assent of the Pres dent on 17-3- 
1676 Act published in Gaz of India; 17-2- 
1878, Part II-S, 1, Ext., p..295. - 
For Statement of Objects and Reasons, see 
Gas, ` ot India; 12.8-1974, Part ILS. 2, Ext., 
p. 848. And for Joint Committee Report see 
Gas; of India, 5-1-1976, Pt. II-S, 9, Ext, D 4, 
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-the Central Government may, by notification 
in the Official Gazette, appoint. 


2 Amendment of section 2. 
In section @ of the Prevention of Food 


Adulteration Act, 1954 (hereinafter referred 


to asthe principal Act) — $ 


(a) clauss (i) shall be renumbered as 
clause (ia) thereof and before that clause a3 £o 


re.numbered, the ‘following clause shall ba- 


inserted, namely :— 

‘(i) “adulterant” means any material whioh 
is or could ba senaployed for the purposes of 
adulteration;”; 

(b) in olause (ia) as so renumbered, — 

(i) in sub-clause (£), the word “disgusting,” 

ehall be omitted; 
© (i) for sub-clause (j) the following ub. 
Clause shall be substituted, namely :—- 


"(j) if any colouring matter other than that 
prescribed in respect thereof is present in the 
article or if the amounts of the pregoribed 


colouring matter which is present in the article © 


are nos within the prescribed limits of vari. 
ability:”; 

(iii) for sub.clause (1), the following sab. 
clauses and Explanation shall be substituted, 
namely :— 

"(1) if the quality or purity of the article 
falls below the prescribed standard or its con. 
stituents are present in quantities not within 
the prescribed limits of variability, wih 
genders it injurious to health: 

(m) if the ‘quality or purity of the article 
falls below the prescribed standard or its con. 


stituents ara present in quantities not within 


the prescribed limits of variability but which 
does not render it injurious to health : 


Provided that, where the quality or purity ` 
of the article, baing primary food, hag fallen” 


below tha presoribed standards or its con. 
stituents are present in quantities not within 
tha prescribed limits of variability, in either 
_ 0ag3, solely due to natural causes and beyond 
the control of human agency, then, such 


article shall not be desmed to be adulterated 


within the meaning of this sub-clause, 

Hizglanation.- Where two or more articles 
-of primary food are-mixed together and the 
resultan! article of food — 

(a) is stored, gold or distributed under a 
name which dsnotes the Teei thereof; 
and 

‘(b) ig not injurious to health, a 
then, such resultant arvicte shall So be deemed 
to be adulterated within the meaning of this 
tlause;’"; > f 

(0) in clause (iv), the following proviso shall 
bo Inserted at the end, namely :— 
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-Provided that no person. who hag any 
financial interest in the manufacture, import 
or sale of any article of food shall be appointed 
to be a Director under this clause;’’:. 

(d) for clause (v), the following clause shall 
bs substitated, namely :— 


‘(v) “food” means any article used as food 


` or drink for human consumption other than 


drugs and water and inoludes— 


(a) any article which ordinarily aken into, 
or ig used in the com position or preparation of, 
human food, - 

oo any flavouring ‘matter or condimənts, . 


So) any other article which the Central 
Government may, having regard to its use, 
nature, substance or quality, declare, by noti- 
fication in the Official Gazette. as food for the 
the purposes of this Act’; 

(e) for clause (vi), the following olansa shall 
be substituted, namely :— 


‘(vi) "Food (Health) Authority” means ‘the 
‘Director of Medical and Health Services or 
the Ohief Officer in charge of Health Adminis. 
tration in a State, by whatever designation 
he is known, and includes any officer em. 
powered by the Oentral Government or the 
State Government, by notification in the 
Official Gazette, to exercise the powers and 
perform the duties of the Food (Health) 
Authority. under this Act with respect to such 
looal area ag’ may be specified in the noti- 
fiostion;’; 

(f) atter clause (viii), the following clauses 
shall be inserted, namely :— . 


- “(viiia) “Locoal (Health) Authority”, i in foles 
tion to a losal ares, means the officer appointed 
-by the Central Government or the State 
“Government, by notification in the- Official 
Gazette, to be in charge of Health administra. 
tion in sugh area with such designation as may 
be spaesified therain; 

(viiib) '‘manufacture’” includes any process 
incidental or ancillary to the manufacture of 
an article of food;; 

(g) after -clause (xii), the following. clause 
shall be inserted, namely : — 

(‘xiia) ‘primary food” means any article 
of food, being a produce of agriculture or ` 
horticulture iu ita natural form;’. ~ 


3, Amendment of section.3. 


In section 3 of the principal Aet,— 
(e) in sub-section (2), — 
(i) for clause (b), the following clause shall 
-be substitute], namely ;— 
"(b) the Director of the Central “Food 
Laboratory or, in a case where more than one 
“Central Food Laboratory is established, . the 
Direstors of such Laboratories, ex officio”; . 
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(ii) icr clause (g), the following clauses 
shall be substituted, namely :— 

(g) one representative each, EFE by 
. the Central Government, to` represent the 
agricultural: commercial and industrial in- 
teresta; 

- (gg) five representatives nominated by the 


Central Government to represent the con- - 
sumere’ interest’ one of whom shall be from, 


. the hotel industry;”; 

(b) in sub-section (3), for the brackets and 
Jotter "(g)", the- brackets and letters ''(g), 
(gg),” shall be substituted. 


4. Insertion of new section 3A, 


After section 3 of the principal Act, the 
following section shall be ingerted, namely : — 


Appointment of Secretary and other staff, 


“3A. (1) The Central Government shall 
appoint a Secretary to the Committee who 
shall, under the control and direction of the 
Committee, exercise such powers and perform 
guch duties as may be prescribed or ag may be 
delegated to him by the Oommittee. 

(2) The Central Government shall provide 
the Committes with such clerical and other 
staff ag that Government considers necegsary.”. 


5. Amendment of section 4. 


In section 4 of the principal Act, — 

(a) for sub-section (1), the following sub- 
section shall be substituted, namely :—- 

(1) The Oentral Government shall by noti- 
fication in the Official Gazette, establish one 
or more Central Food Laboratory or Labora- 
tories to carry out the functions entrusted to 
the Central Food Laboratory by this Act or 
any rules made under this Act : 

Provided that the Central Government 

- may by notification in the Official Gazette, 
also specify any laboratory or institute as a 
Central Food Laboratory for the purposes of 
‘this Act.”; 

(b) in sub-section (2), for clause (a) the 
following clause shall be substituted, 
namely :— 

"(a) the functions of a Central Food Labo- 


ratory and the local area or arees within 


which such functions may be carried ou§;”’, 


6. Amendment of section 7. 
» “In section 7 of the principal Act,— 


(a) in clause (iv), the word “or” shall be . 


omitted; 

(b) in clause (v), the word "‘or” shall be 
juserted at the end; 

(c) after clause (v) ag 50 amended, the 
following clause shall be inserted, namely. :— 

(vi) any adulterant.”; 


_ serted, namely: — 


5. LR. 


(a) the following Egzplanation shall be in- 
serted at the end, namely :— 


" Explanation, — For the purposes of thie 
section, a person shall be déemed: to store any 
adalterated food or misbranded food or any 
article of food referred to in clause (iii) or 
clause (iv) or clause (v) if he stores stich food 
for the manufacture therefrom of any article — 
of food for gale.’’, 


7 Amendment of section 8. - 


In sestion 8 of the principal Ast, after the. 
proviso, the following proviso shall be ia- 


“Provided further ‘that different public 
analysts may be appointed for differont arti. 
oles of food.”, 


8, Amendment of section 10. 


Tn section 10 of the principal Aot, — 

(a) in sub-cestion (1) — 

(i) for clause (0), the following iene shal 
be substituted, namely:— 

"(9) with the previous approval of the 
Local (Health) Authority having jurladiction - 
in the local area concerned, or with the pre. 
vious approval of the Food (Health) Autho- 
rity, to prohibit the sale of any article o? 
food in the interest of publio healtb.”; 

(ii) the following Explanation shall: be in. 


‘gerted at the end, namely:— 


‘Explanation, — For the purposes of sub- 
clause (tii) of clause (a), “consignee” does not 


‘include a person who purchases or receives 


any article of food for his own consumption:’; 
(b) for sub-section (2), the following aub- 
section shall be substituted, namely: — 


“(2) Any food inspestcr may enter and 


. Inspect any plecs where any article of food Is 


manufactured, or stored, for sale, or stored 


for’ the manufacture of any obher article of 


food for sale, or exposed or exhibited for 
sale or where any adulierant is manufaa. 
tured or kept, and take samples of such arti. 
cle of food or adulterant for analysis: 

Provided that. no sample of any article of ` 
food, being primary food, shall be taken 
under this sub.section if it is not intended 
for sale ag such food.”; 

(c) in sub-section (4), in the opening. para. 
graph, the following shall be inserted at the 


; end, namely:— 


“and he shall, in either case, take a sample 
of such artic'a and submit the same for ana. ` 


‘lysis to & publis'analyst:”; 


(d) after“sub-seation (4), the following sub- 
section shall be inserted, namely: — 

“(44) Where any article of food seized 
under sub-section (4) is of a perishable | nature 
and the Local (Health) Authority is satisfied 
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‘that such article of food is so deteriorated 
that it is unfit for human consumption, the 
said Authority may, after giving notice in 
„writing to the vendor, cause the same to be 
destroyed”; , 

(e) in sub-section (5).— : 


(i) for the first proviso, the following pro- 
viso shall ba substituted, namely: — 


“Provided that the power to break open 
the package or door shall be exercised only 
after the owner or any other person in charge 
of the package or, as the case may be, in 
occupation of the premises, if he is present 
therein, refuses to open the package or door 
on being called upon to do so, and in either 
case after recording the reasons for doing 

80.1""3 i 

(ii) in the second proviso,- for the words 
and figures “Code of Oriminal Procedure, 
1898," the words and figures ‘‘Code of Crimi. 
-nal Procedure, 1973” shall be substituted; - , 

(£) in sub-section (6),— 


(i) for the portion beginning with the words 
Any material” and ending with the words 
' “for purposes of adulteration,” the following 
Bhall be substituted, namely:— 


“Any adulterant found in the possession 
of a manufacturer or distributor of, or dealer 
in, any article of food or in any of the pre. 
mises occupied by him ag such”; 

(ii) for the Words "may he seized by the 
food inspector,” the worda “and any books 
. of account or other documents found in his 
possession or control and which. would be 
useful for, or relevant to, any investigation 
or proceeding under this Act, . may be seized 
by the food inspector” shall be substituted : 


(iii) for the words "if necessary A sample 
of euch material,’ the words '“a saniple of 
puch adulterant” shall be substituted; 

(iv) the following provigo shall be inserted 
at the end, namely:— 


“Provided that no such books of account 
or other documenta shall be seized by the 
food inepector except with the previous appro. 
val of the authority to which he is officially 
gubordinate.”; ° 

(g) atter sub-section (7), the following sub- 
sections shall be inserted, namely :— 

(7A) Where any books of account or other 
documents are seized under sub-section (6), 
the food inspector shall, within a period not 
exceeding thirty days from the date of 
seizure, return the same to the pergon from 


. whom they were seized after copies thereof: 


or extracts therefrom as certified by that 
person in such manner as may be prescribed 
have been taken : 
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Provided that where such person refuses to 
so certify, and a prosecution has been insti- 
tuted against him under this Act, such book: - 
of account or other documents shall be re. 
turned to him only after copies thereof or 
extracts therefrom as certified by- the court 
have been taken. 

(7B) When any adulterant is seized under 
sub-section: (6), the burden of proving that 
such adulterant is not meant for purposes of 
adulteration shall be on the pera from 
whose possession such adulteran' was zeized.”; ` 

(h) in sub-section (8), for the words ea 
figures :“‘under section 57 of the Code of Cri. 
minal Procedure, 1898”, the words and figures 
“onder section 42 of the Code of Oriminak 
Procedure, 1973” shall be substituted; 

(i) in sub-section (9),— 

(A) in clause (a), after the words ‘‘article 
of food”, the words "or adulterant” shall be 
inserted; . 

(B) for the words "with fine which may 
extend to five hundred rupees”, the words 
"with fine which shall not be less than five 
hundred rupees but which may extend to one 
thousand rupees” shall be substituted. 


9. Amendment of section 11. 


Tn section 11 of the principal Act,— 
(a) for sub.sections (1) and (2), the follow- 
ing sub.sections shall be substituted, namely: — 
“(1) When a food inspector takes a sample 
of food for analysis, he shall— 


(a) give notica in writing then and thera of 
hig intention to- have it go analysed to the 
person from whom he has taken the sample 
and to the person, if any, whose name, address 
and other particulars hava been digcloged: 
under section 14A; \ 


(b) except in special cases provided by-rules 


` under this Act, divide the sample then and 
-thore into three parta and mark and geal or 


fasten up each part in such a manner as its 
nature permita and take the signature or 
thumb impression of the person from whom 
the sample has been taken in such place and 
in such manner ag may be prescribed: 


Provided that where such person ‘refuses to ` 


sign or put his thumb impression the food ins. 


pactor shall call upon one or more witnesses 
and take his or their signatures or thumb 


-impressions, ag the cage may be,.in lieu of the: 
signature or thumb impression of such person; 


(o) (i) eend one of the parts for analysis to 
the public analyst under intimation to the 
Local (Health) Authority; and 

(ii) sond the remaining two parts to the 
Local (Health) Authority. for the purposes of 
sub.gection (2) of this section and sub sec. 


- tions (2A) and (2E) of section 13. 


~ 
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(2) Where the part of the sample gent to 
the publio analyst under sub.clause (i) of 
Glanse (a) of sub-section (1) is lost or damaged, 
‘the Local (Health) Authority shall, on a re- 
‘quisition made to it by the public analyst or 
the food inspector despatch one of the parte of 
the sample sent to it under sub.clause (ii) of 
the said clause (o) to: the public analyst for 
analysis.” ; 

(b) in sub-section cee 

(i) after the words "article of food”, 
-worda ‘or adulterant” shall be inserted; , 


` (ii) for the words ‘'the food inspector shall 
-gond a sample of it’, the words “‘the food ins- 
pactor shall, by the immediately succeeding 
working day, sand @ sampla of the article of 
food or adulterant or both, a3 the case may’ 
be,” shall be substituted: 

(c) in sub-section (4), — . 

(i) for the opening paragraph, the following 
paragraph shall be substituted, namely:— 

(4) An article of food seized under sub- 
ection (4) of seation 10, unless destroyed 


under sub.ssotion (4A) of that section, and any ` 


adulterant seized under sub-section (6) of that 
section shall ba produced before a magistrate 


ag soon as possible and in any case not later - 


than seven days attor the receipt of tba report 
of the public analyst:”; 

(ii) ‘the firs) proviso shall be omitted and in 
the gesond proviso, the word ‘‘further’’ shall 
fbe omitted; A 


(a) for sub-section (5), the following asub- 


nection shall be substituted, namely: — 

-(5) If it appears to the magistrate on taking 
-such evidence as he may deem necessary — 

(a) that the article of food produced bafore 
him under sub-seotion (4) is adulterated or 
mmisbranded, he may order it— ` 

(i) to be forfeited to the Oentral Govern- 
‘ment, the State Government or the local autho. 
rity, as the cage may be; or 

(ii) to be destroyed at the cost of the owner 
or the person from whom it was seized go as to 
prevent its being used ag human food; or . 

(iit) to be so disposed of ‘as to prevent it8 
doing again exposed for sale or usad for food 
under its deceptive name; or 

(iv).to ba returned to the owner, on his’ 
executing a bond with or without sureties, for 


eing sold under ifs appropriate mame or, , 


“where the magistrate is satisfied that the arti- 
ole of food Ig oxpable of being made to conform 
‘40 prescribed standards for human coasump- 
‘yon after reprocessing, for being sold after 
veprocessing under the supervision of - such 
officer as may be specified in the order. 

_ {b) that the adalterant seized unier sub- 
section (6) of saction 10 and produced before 


Tha Prevention of Food Adulteration (Amdt) Act, 1976 


the | 


ALR 


him is apparently of a kind whieh may be em- 
ployed for purposes of adulteration and for 
the possession of which the manufacturer, 
distributor or‘ dealer, as the case may be, is 
unable to account satisfactorily, he may order 
it to be forfeited to the Oentral Government, 
the State deter or the local authority, 
as the case may 


(e) in sub. ia (6), for the portion begin. 
ning with the words “If it appears” and ending 
with the words ‘'article was taken”, the 
following shall be substitated, namely: — 

“Tf it appara to the magistrate that any 
such— 


(a) artiola of food ig not adulterated; or 
. (b) adulterant which is parported to be an 
adalterant is nokan adalterant, 


the person from whose possession the article 
of food or adulsanent was taken,” 


10. Amendment of section 13. 


In section 13 of the principal Act, — 


(a) for sub.sactions (1) and (2), the follow- 
ing sub-seotions shall ba substitujed namely: — 


“(1) The public analyst shall deliver, in 
oh form as may be preacribad, a report to 

he Loo:l (Health) Authority of the result 
ot the analysis of any article of food sub- 
mitted to him for analysis. 


(2) On reoaipt of the report of tHe result 
of the analysis under sub-section (1) to the — 
effect that. the article of food is adulterated, ` 
the Local (Health) Anthority shall. after the - 
institution of prosecution against the person 
from whom the sample ‘of the article of food 
was taken and the person, if any, whogs 
name, address and other particulara have. 
been disclosed under section 144A, forward, 
in such manner ag may be prescribed, a copy 
of the repork of the result of the analysis to 
such person or persons as the caie may be, 
informing such p3rson or parsons that if it is 
so desired, eithsr or bith of them may make 
an application to the court within a period 
of ten days from the date of recsipt of the 
copy of tha report to get the sample of tha 


- article of food kept by the Local (Health) 


Authority analysed by the Oontral Food 
Laboratory. 


(2A) When an application is made to the 
court under sub-section (2), the- court shall 


. require the Local (Health) Authority to for- 


ward the part or parts of the sample kept 
by the said Authority and upon such requisi- 
tion being made, the said. Authority shall 
forward the part or paris of tha sample 
to the court within a pariod of five days 
from the date of receipt of such requisition. 


ST 


(2B, Øn reasipt of tha part or parts of the 
q@emple from the ‘Local (Health) Authority 
vamdec gubtsaction (2A), the court shall firat 
amsestiain that the mark and goal or fasten- 
wing as provided in clause (b) of sub-section (1) 
af gestion 11 arae intact and the signatace or 
numb impression, as the case may be, ig nob 
‘tampered with, and despatch the part or, 
ay tha ewe my be, one of tha parts of the 
qaamaple under its own seal to the Director of 
&he Cantral Food Laboratory who shall thore- 
apon send a certificate to the court in tha 
~gresevibed form within one month from the 
«data of reeeipt of the part of the sample 
sapecifying the rawit of the analysis. 

(20) Where two parts of the sample have 
pean sent to the coart and only one part 
É the sample hag bean sent by the court 
to the Birector of the Con'ral Food Labora- 
‘tory ander sub-section (2B), the court shall, 
-ag goon es practicable, return the remaining 
wart to the Local (Health) Authority and that 
Authority shall destroy that part after the 
certificate from the Director of the Central 
ood Yaboratory: hag been’ received by the 
«aourt | 


Provided that where the part of the sam. 
ple sent by the court to the Director of the 
«Central Food Laboratory is lost or damaged, 
<he court shal require the Local (Health) 
Authority to forward the part of the sample, 
‘af any, retained by it to the court and on 
receipt thereof, the court shall proceed in the 
‘manner provided in sub-section (2B). 

(2D) Until the receipt of the certificate 
-3f the result of the analysis from the Direc. 
“tor of the Central Food Laboratory, the 
-court shall not continue with the prosead- 
rings pending befere it in re’ation to the 
prosecution. 

{2E) If, after considering the report, if 
any, of the food inspector or otherwise, the 
Local (Health) Authority ig of the opinion 
‘Ghat the report delivared by the public ana- 
“lyat under sub-section (1) ig erroneous, the 
said Authority shall forward one of the parts 
-of the sample kept by it to any other public 
analyst for analysis and if the report of the 
rezult of the analysis of that part of the 
-gample by that other public analyst is to the 
effect that the article of food is adulterated 
“the provisions of sub-seations (2) to (2D) 
-ghall, so fsr as may be apply.”; 

(b) in gub-sections (3) and (4), for the 
words, brackets and figure ‘‘under sub.gea- 
-tion (2),” the words, brackets, gare and 
“letter “under sub-section (2B)" shall be 
-gu bstituted; 

(c) in sub-seotion (5), for the proviso, the 
Soaig proviso shall ba substituted name. 

yo - ` 
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‘“Providel that any document purpor'ing 
to bea certificate signed by the Director of . 
the Central Food Laboratory [not being a 
certificate with res ect to the analysis of the 
part of the sample of any article. of food 
referred to in the proviso to sub section (1A) 
of section 16] shall be final and conclusive 
evidence of the facts stated therein.”: 

(d) the following Explanation shall be 
inserted at the end, namely: — 


‘Explanation.—In this section, and in clange 
(f) of sub-seetion (1) of section 18, Director of 
the Oentral Food Laboratory ’’shall include tha 
officer for the time being in charge of any Food 
Laboratory (by whatever designation he is 
known) recognised by the Oentral Govern- 
ment for the purposes of this section.’. 


11. Amendment of section 14. 

In cection 14 of the principal Act, — 

(a) for the words ‘manufasturer; distribu. 
tor or dealer of”, the words “manufacturer 
or distributor of, or desler in,” shall be 
substituted; : 

(b) before the Explanation, the following: - 
proviso shall be inserted, ramely: — 

"Provided that a b ll, cash memorandum 
or Invoice in respect of the sale of any 
article of fool givan by a manufacturer or 
distributor of, or dealer in, such article to 
the vend-r thereof shall ba deemed to be a 
warranty given by such manufacturer, dig. 
tributor or dea’er under this section.’ 


12. Amendment of section 16. 

In section 13 of the prinzipal Agt, — 

(a) for sab-section (1), the following tub- 
gaction shall ba substituted, namely :— 


“(1) Sub'eot to the provisions of snb-3ea- 
tion (1A), if any person — 


(a) whethsr by himself or by any other 


‘person on his behalf, imports into Iniia or 


manufactures for sale, or stores, sells or dig. 
tributes any article of food — 

(i) wh'oh is adulterated within the meaning 
of sub.clause (m) of clause (ia) of section 2 or 
misbranded within the meaning of clause (ix) 
of that section or the sale of which is pro. 
hibited under any provision of this Act or any 
rule made thereunder or by an order of the 
Food (Health) Authority; 

(ii) other than an article of food referred 
to in sub-clause (i), in contravention of any of 
the provisions of this Act or of any rule made 


- thereunder; or 


(b) whether by himself or by any other 
person on his behalf, imports into India or 
manufactures for sale, or stores, st Ils or dis. 
tributes any adulterant which is not injurious 
to health; or 
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(c) prevents a food inspector from taking a 
. pample as authorised by tbis Acti or 


(d) preventa a fool inspector from exercis- 
ing any other power conferred on him by or 
ander this Act; or 

(e) being a manufacturer of an article of 
food, has in his possession, or in any of the 
premises occupied by him, any adulterant 
which is not injurious to health; or 


(f) uses any report or certificate of æ test 
or analysis made by the Director of the 
Central Food Laboratory or by a public 
analyst or any extract thereof for the purpose 
of aivertising any article of food; or 

(g) whether by himself or by any other 
person ‘on his behalf, gives to the vendor a 
false warranty in writing in respect of any 
article of food sold by him, 
he shall, in addition to the penalty to which 
he may be liable under the provisions of 
section 6, be punishable with imprisonment 
for a term which shall not be less than six 
months but which may extend to three years, 

-and with fine which shall not be lesg than one 
thousand rupees; 7 

Provided that— 

(i) if the offence is under sub.clause (i) of 
clause (a) and is wiih respect to an article of 

fcod, being primary food, which is adulterated 
due to human agency or is with respect to au 
article of food which is misbranded within the 
meaning of sub clanse (k) of clauce (ix) of 
section 2; or 

(ii) if the offence is under sub-clause (ii) of 
clause (a), but not being an ‘offence with 
respect to the contravention cf any rule made 
ander clause (a) or clause (g) of sub-seo- 
tion (1A) of section 23 or under clause (b) of 
gub.gection (2) of seation 24, 
the court may, for any adequate and special 
:reasona to be mentioned in the judgment 
iimpose a sentence of imprisonment for a term 
-which shall not be legs than three months bat 
“which may extend to two years, and with fine 
which shall not be less than five hundred 
rupees; 

Provided further that if the offence ig under 
.gub-clause (ii) of clauge (a) and is with respect 
+o the contravention of any rule made under 
-clause (2) or clause (g) of sub-section (1A) of 
. ection 23 or under clause (b) of sub-section (2) 
-of- section 24, the court may, for any adequata 
and specisl reagons to be mentioned in ihe 
judgment, impose a sentence of imprisonment 
dor a term which may extend to three months 
and with fine which may extend to five 
‘hundred rupees”; 

(b) sub. geotion (1A) shall be re-numbered 
as eub.section(1AA) and before that kub sec- 
tion ag s> re.numbzred, the following sub- 
pettion shall be inserted, namely : ~ 


The Prevention of Food Adulteration (Amdt.) Act, 1976 


. A, i, B- 


“(1A) If any person whether by himself or 
by any other person on hig behalf, imports 
into India or manufactures for gale, or stores, 
sells or distributes, — 

(i) any article of food which is adulte- 
rated within the meaning of any of the sub- 
clauses (e) to (1) (both inclusive) of clause (ta): 
of section 2; or . f 

(ii) any adulterant which is injurious ic 
health, 
he shall, in addition to the penalty to which. 
he may be liable under the provisions of 
section 6, be punishable with imprisonment 
for a term which shall not be less than one 
year but which may extend to six years and 
with fine which shall not be less than ‘twe 
thousand rupees: 

Provided thet if such article of food or 
adultorant, when consumed by auy peraon ie 
likely to cause his death or is likely to canse 
such harm on his body as would amount to- 
grievous hurt within the meaning of see- 
tion 320 of the Indian Penal Code; he shalk 
be punishable with imprisonment for a term 
which shall not be less than three years bub 


‘which may extend to term of life and with 


es which shall not be less than five thousand . 
er. 3 
ra) for sub-section (1B), the following sub- 
section shall be substituted, namely :— 


(1B) If any person in whose gafe custody 
any article of food hag been kept under sub. 
section (4) of cection 10, sells or distributes. 
such article which is found by the magistrate 
before whom it is produced to be adulterated 
within the meaning of sut-clausa (h) of 
clause (ia) of section 2 and which when oon- 
sumed by any person, is likely to carse hie 
death or is likely to canse suth harm on his 
body as would amount to grievous hurt within 
the meaning of section 320 of the Indian Penat 
Code, then, notwithstanding anything contained 
ingub-gection (1AA), he shall be punishable with 
imprisonment for a term which shall not be: 
lees than three years but wh'eh may exten 
to term of life and with fine which ghall no} 
be less than five thousand rupees.”. 


13. Insertion of new section 16A. 
After section 16 of the principal Act, the 
following section shal] be inserted, namely;— 


Power of court to try cases summarily, 
“16A. Notwithstanding anything containsd: 
in the Oode of Oriminal Procedare, 1973, ai? 
offences under sub-section (1) of section 18 
shall be tried in a summary way by a Judi- 
olal Magistrate of the first class specially- 
empowered in this behalf by the State Govern- 
meant or by a Metropolitan Magistrate and the: 
provisions of sections 262 to 265 (both in~ 
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i916 


Glusive) of the said Code shall, as far ag may 
be, apply to such trial: 

Provided that in the case of any conviction 
in a summary trial under this gection, it ehall 
be lawful for the Magistrate to pass a sentence 
of imprisonment for a term no} exceeding one 

. year: 

Provided further that when at the cm- 
mengement of, or in the course of a summary 
trial under this section, it appears to the 
Magistrate that the nature of the casa is such 
that a sentence of imprisonment for a term 
exceeding one yeir may have to be passed or 
that itis, for any other reason, undesirable to 
try the case summarily, the Magistrate shall 
after hearing the parties, record an order t3 
that effect and thereafter recall any witness 
who may haye been examined and proceed to 
hear or rehear tha osage in tha manner provid- 
ed by the said Oole”. 


. t . x 
14. Substitution of new section for sec- 


tion 17. 
For section 17 of the prinatpal Act, the follow- 
ing section shall be substituted, namely:— 


Offences by companies. 

“17, (1) Where an offenca under this Act 
has been committed by a.company— _ 

(a) (i) the person, if any, who hag been 
nominated under sub-section (2) to be in charge 
of, and responsible to, the company for the 
conduct of the business of the company (here- 
after in this sec‘ion referred to as the person 
r¢spons ble), or 

(ii) where no person hag been gs) nominated, 
every peragn who at the time the offence was 
sommitted wss.in charga of and was responsi- 
ble to, the company for the conduct of the 
business of the company;.and- 

{b) the company, 
shall ba deamed to ba guilty of the offence and 
shall be liable to be proceeded against and 
punished accordingly: 

Provided that nothing contained in this sub- 
section shall render any such person liable to 
sny punishment provided in this Act if he 
proves that the offence was committed without 
his knowledge and thai he exercised sal due 
diligence to prevent the commission of such 
offence, 

(2) Any company may, by order in writing, 
authorise any of its directora or managers 
(such manager being employed mainly ina 
yhanagerial or supervisory capacity) to exercise 
all such powers and take all such steps as may 
be necessary or expedient to prevent the com. 
mission by the company of any offence under 
this Act and may give notice to the Local 
(Health) Authority in such form and in such 


manner as may be prescribed, that it hag 
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nominated such director or manager eg the 
person responsible, along with the written 
consent of such director or manegsr for being 
so nominated. 


Explanation.— Where a company has diffe- 
rent establishments or branches or different 
units in any establishment or branch, different 
persops may be nominated under this sub. 
section in relation to different establishments 
or branches or units and the person nominat- 
ed in relation to any establishment, branch or 
unit shall be deemed to be the person responsi- 
ble in respect of such establishment, branch 
or unit f 

(3) The person nominated under gub-gec. 
tion (2) shall, until— 

(i) further notice cancelling such nomina- 
tion is received from the company by the 
Local (Health) Authority; or 

(ii) he ceases to be.a director or, ag the case 
may be, manager of the company; or 

(iii) he makes a request in writing to the 
Local (Health) Authority, under intimation to 
the company, to cancel the nomination [which 
request “shall be complied with by the Local 


(Health) Authority]. 


whichever is the earliest, continue to be the 
person responsible; 

Provided thst where such person ceases to 
be a director or, as the cage may be, manager 


' of the company, he shall intimate the fact of 
‘such cesser to the Local (Health) Authority: 


Provided further that where such person 
makes & request under clause (iii), the Local 
(Health) Authority shall not cancel such no- 
mination with effect from a date earlier than ` 
the date on which tha request is made. 


(4) Notwithstanding anything contained in 
the foregoing eub.sectiors; where an offence 
under this Aot has been committed by a com- 
pany and itis proved that the offence has been 
committed with the consent or connivanne of; 
or is attributable to, any neglect on the part 
of, any director, manager, secretary or other 
officer of the company. [not being a person 
nominated under sub-section (2)] such direc- 
tor, manager, secretary or other officer shal] 
also be deemed-to be guilty of that offence 
and shall be liable to be proceeded against and 
punished accordingly. 


Explanation. — For the purposes of this 
gection— 

(a) “company” means suy body corporate 
and includes a firm or other association 
of individuals; 

(b) “director”, in relation to a firm, means 
a pariner in the frm; and 

c) ‘‘manager”, in rels‘ion to s company 


engaged in hotel industry; includes the person 
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in charge of the catering department of any 
hotel managed or run by it’. 


15. Amendment of section 18. 

In gection 18 of the principal Act, the fol- 
lowing proviso shall be inserted at the end, 
namely :— 

"Provided that where the court is satisfied 


that the article of food i; capable of being - 


made to oonform to pragcrib3d siandarda for 
human consumption after reprocessing, the 
court may order the article of fool to be 
returned to the owner, on hig executing a 
bond with or without sureties, for being sold, 
subject to the other provisions of this Act, 
after reprocessing under the supervision of 
such oficer ag muy ba specified therein.”. 


16. Amendment of section 20. 

In seotion 20 of the principal Act, — 

(a) in sub-section (1),— 

(i) for the words "No proagcution for an 
offence under this Act’, *the words, figures 
and letter 
under this Ac}, not being an offenoa under 
section 14 oc gestion 144,” shall be sub- 
stituted; 

(ii) the words “or a local authority”, at 
both the places where thay oogır, shall ba 
omitted; 

(b) for sub-section (2), the folləwing sub- 
sections shall be substituted, namely i — 

(2) No court inferior to that of a Metto- 
politan Magistrate o: a Judicial Magistrate of 
the firat olası shall try any offense under thi; 
Act. 

(3) Notwithstanding anythiog contained in 
the Ooda of Orimina! Procedura, 1973 an 
offenca punishable under gsub.s3ction (1AA) of 
gectioa 16 shall be oognizab'e and non- 
bailable ”. 


17. Amendment of section 20A. 

In section 2)A of the principal Act, for the 
words, brackets and figures “'sab-section (1) of 
section 351 of tha Coda of O‘iminal Peacedura, 
1898”, the words, brackets and figures ‘'sub- 


gectim (3) of section 319 of the Oode of 
Oriminal Proo3dare, 1973’ shall b3 sub- 
étituted. 


18. Iisertion of new section 20AA, 


After eection 201 of the principal Act, the 
following s2ction shall ba inserted, namely :— 


Application of the Probation of Offenders 
Act, 1958 and section 350 of the 
Code of Criminal Procedure, 1973. 

“20AA. Nothing contained in the Probation 
ot Offendera Axb, 1958 or section 360 of the 

Code of Criminal Pcoesdure, 1973 shall apply 
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to a p2rson convicted: of an offenca undar this 
Act ualeas that psrion is under eighteen years 
of age.”. 


19. Substitution of new section for sec- 


tion 21. 
For section 21 of tha principal Act, the 
following section shall bə substituted: 
nanely :— 


Magistrate's power to impose enhanced 
peaalties. 

"21. Notwithstanding anything containid 
in section 29 of tha Oode of Oriminal Pro- 
cədure, 1973, it shall be lawful for any Metro. 
politan Magistrate or any Judicial Magistrate 
of the first class to pas3 any sentence antho. 
rised by this Act except a sentences o“ impri- 
sonment for life or fora term excesiing six 
yeard, in exces; of hig powers under tha said 
gection,’’.. i 


20. Insertion of new section 22A. 


After seotioa 22 of ths principal Act. tha 
following section shall ba inserted ‘namely, 


Power of Central Government to give 
directions, 

'22A. The Central Government may give 
such directions as it may deem nscaggary to a 
Stata Government regarding the carrying 
into execution of all or any of the provisiona 
of thi; Act and the State Government shall 
comply with such directions.” . 


21. Amendment of section 23. 

In gection 23 of the principal Aoi,— 

(a) sub-section (1) shall be renumbered as 
sub section (1A) and — 

(i) bafore sub-section (1A) a3 s0 re.numbarz- 
ed, the following sub-section shall b3 inserted, 
namely :— 

“(1) Tae Central Government may, after 
consultation with the Oommit'ee and after 
previous publication by notification in tha 
Oficial Gazstte, make rules-to carry out the 
provisions of this Ast: 

Proviied that conzultation with tha Com- 
mittee may bə dispensed with if the Central 
Governmant ig of the opinion that ciroum. 
ctances have arisen which render it necessary 
to make rules without such conaultation, but, 
in such a oa3e, the Committee shall ba con-.. 
sulted within six months of the making of 
the ru'es and the Oentral Govarnment shali 
take into conaideration any suggestions which 
the Committea may make in relation to the 
amend ment of the said rules.”; 

(ii) in sub-section (1A) a3 go re-numbared, — 

(A) for the words "The Central Govern. 
ment may, after consultation with the Gom. 
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mittee and subject to the condition of previous 
publication, make rules—”, the words ‘In 
particular and without prejudice to the 
generality of the foregoing power, such roles 
may provide for all or any of the following 
matters, namely: —” shall be substituted; 

(B) in clause (d), the words “or to prevent. 
ing adulteration” shall be inserted at the end; 

(C) after clause (e), the following clause 
shall be inserted, namely :— 

(ee) defining the labo-atories. where 
sampleg of articles of food or adulterants may 
be Analysed by publio analyst under this 


(D) after clause (h), the following clause 
shall be inserted, namaly :— 

"(hh) defining the methods of analysis;”; 

(b) in sub-section (2), fox the words ‘‘which 
may ba comprised in one session or in two 
successive seseions and if, before the expiry 
of the cezsion in which if is go laid or the 
gession immediately following”, the words 
"which may be comprised in one session or 
in two or more successive sessions and if, be. 
fore the expiry of the sensio: immediately 
following the sesaion or the successive sessions 
aforesaid” shall be substituted. 


22. Amendment of section 74. 


In gub.gection (2) of section 24 of the prin. 
cipal Act,— 

(i) in clauze (a), for the words “and local 
authority”, the words and brackets "local 
authority and Local (Health) Authority under 
this Act” shall be substitated: 

(ii) in clause (b), for the words “may b3 
cancelled or forfeited”, the words ‘‘may be 
sugpsnded, cancelled or forfeited’ shall be 
substituted. i 


-THE HIGH COURT JUDGES (CONDI- 
«TIONS OF SERVICE) AMEND- 
MENT ACT, 1976 


[Act No. 35 of 1976]* 
{18th March, 1976] 


- An Act further to amend the High Court 
Judges (Conditions of Service) Act, 
1954. 

Be it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India as 
follows: — 


1. Short title and commencement. 


(1) This Act may be called THE HIGH 
OOURT JUDGES (CONDITIONS OF SER. 
VICE) AMENDMENT AOT, 1976, 


[*] Received the assent of the President on 18-8. 
1976, Act published in Gas, of India; 19-8- 
1976, Part II-S. 1, Ext., p. 828. 

For ftatement of Objeota and Reasons, sea Gaz. of 
India; 6-2 1976, Part II-S. 2, Ext, p. 581. 
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(2) Save as otherwise provided. it shall be 
deemed to have come into force on the 1st day 
of Oatober, 1974.. 

2. Amendment of section 15. 

In the High Court Judges- (Conditions of 
Service) Act, 1£54 (hereinafter referred to as 
the principal Act), section 15 shall bs renum- 
bered as sub-section (1) thereof and after sub- 
section (1) as so renumbered, the following 
sub-section shall be inserted, namely :— 

(2) Notwithstanding anything contained 
in subsection (1), any Judge to whom that 
gub.gection applies and who is in service on or 
after the Ist day of October, 1974, may, if he 
has elected under the proviso to that sub-sec- 
tion to receive the pension psyable to him 
under Part II or, as the cage may ba, Part [IT 
of the Firat Schedule before the date on which 
the High Court Judges (Conditions of Service) 
Amendment Act, 1976, reesives the assent of 


‘the President, cancel such election and elect 


afresh to receive the pension payable to him ` 
under Partl ofthe First Sobedule and any such 
Judge who dies before the date of auch assent ~ 
shall be deemed to have elected afresh to be 
governed by the provisions of the eaid Part I 
if the provisions of that Part ara more favour- 
able in his ciga.”. 
3. Amendment section 17A: 

Seation 17A of the principal Act shall ba 
renumbered ag sub.section (1) thereof and,— 

(a) in sub-geotion (1) ag so renumbered, 
after the words ‘the First Schedvle”, the 
words “retiros, or” shall be, and shall be 
deemed always to have been, inserted; 


(b) after sub section (1) as co amended. the 
following sub.gscotions shall be Inserted, 
namely: — 

'(2) ‘The rules, notifications and orders for 
the time being in force with respect to the grant 
of family persion in relation to an officer of 
the Central Civil Services, Olass I, shall apply 
to the grant of family pension in relation to & 
Jadge who, baing inservice on or after the 
1st day of October, 1974, dies, whether before 
or after retirament, in c!rcumstances to which 
section 17 does not apply. 

(3) The rules, notifications and orders for 
the time being in force with respest to the 
grant of death.cum retirement gratuity benefit 
toor in relation to an officer of the Central 
Civil Services Olass I (inclading the provi- 
sions relating to deductions from pendon for 
the purpose) shall apply to or in relation 
the grant or death.cum-stirement gratuity 
benefit to or in relation toa Judge who, be- 
ing in service on or after the Ist day of Octo- 
ber 1974, rotires, or dieg in circumstances t3 
which settion 17 does not apply, subject to 
the modifications that— 
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(i) the minimum qualifyirig service for the 
purpose of entitlement to the gratuity shall 
be two years and six months: 

(ii) the amoun’ of gratuity shall be oal- 

` culated on the basis of twenty days’ salary for 
each completed year of service aga Judge; and 

(iii) the maximum amount of gratuity pay- 
able shall be thirty thousand rupees. 


Explanation, —In sub-sestions (2) and (3), 
the expression ‘‘Judge” has the same meaning 
gs in section 14”, ; 


‘4, Insertion of new sections 22A, 22B 
and 220C. 

After section 28 of the principal Act, the 

following section shall be inserted, namely:— 


Facility of rent free houses. 
“22A. (1) Every Judge shall be entitled 


without payment of rent to the use of an off-: 


cial residence in accordance with such rules as 
may, from time totime, be made in this behalf. 

(2) Where a Judge does not avail himself 
of the use of an official residence, he may be 
paid every month an allowance of an amount 
equal to twelve and a half per cent, of his 
salary. 


Conveyance allowance. 

228. Every Judge shall be entitled toa 
conveyance allowance of three hundred rupees 
per month subject to the maintenance of a 
motor car by him. 


Sumptuary allowance. 

220, The Chief Justice of every High Court 
shall be entitled to a samptuary allowanie of 
three hundred rupses per mengem.”’. 


5. Insertion of new section 33. 

After gestion 230 of the principal Aot, the 
following section shall be inserted, namely: — 
Medical facilities for retired Judges. 

"23D. (1) Every retired Judge shall, with 


effect from the date on which tha High Oourt . 


Judges (Ooniitions of Service) Amendment 
Act, 1976 receives the assent of the President, 
be entitled, for himgelf and hig family, to the 
same facilities a3 respects medical treatment 
ani on the game conditions as a retired officer 
of the Central Civil Services, Olass I, and his 
family, are ontitled under any rules and 
orders of the Oentral Government for the time 
being in force, 

(2) Notwithstanding anything contained in 
gub.section (1) but subjeot to such conditions 
and restrictions ag the Central Government 
may impose, a ratired Judge of the High Court 
for a State may avail, for himself and his 
family, any facilities for medical treatment 


which the roven of that State may extend 
to him.” 


6. Amendment of Section 24. 


In section 24 of the principal Act, — 

(a) in sub-section (2), after clause (o), t 
followinz clauie shall be inserted, namely:— _ 

“(cx) use of official residence by a Juiga 
under sub-section (1) of section 22A;"; 

(b) for gub:geation (3) the following sub. 
section shall be substituted, namely: — 

"(3) Every rute made under this section 
shall be laid, ag soon as may be after it ig 
made, before aich House of Parliament, while 
it ig in session, for a total period of thirty 
days which may be comprised in one seasion 
or in two or more sucdessive sessions, and if, 
bafore the expiry of the session immediately 
following the gession or the successive sassions 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agraa 
that the rule shouli not be made, tha rale 
shall thereafter have effect only in such 
modified form or ba of no effect, ag the casa 
may be; so, however, that any such modifica. 
tion or annalment shall ba without prejudica 
to the validity of anything previously done 
under that rule.”, 


7. Amendment of the First Schedule. 
In the First Schedule to the principal Act, — 
(1) in Part I, after paragraph 9, the follow- 
ing paragraph shall be inserted, namely: — 
‘10, In the case of a Judge to whom this 
Part applies and who has retire] on or after 


-the 1st day of October, 1974, the foregoing 


provisions of this Part shall have effest subjact 
to the modifications that — 

(i) for paragraph 2, the following paragraph 
shall be substituted, namely:— 

“2, Subject to the other provisions of this 
Part, the.pension payable toa Judga to whom 
this Part applias and who has completed not 
less than ssven years of service for pension 
shall be— 

(a) for ssrvice as Chief Justice in any High 
Court, Rs. 2,400 per annum; and : 

(b) for service ag any other Jadge in any 
High Court, Rs, 1,600 par annum: 

Provided that the penzion shall ia no case 
exceed Rg. 28,000 per annum in the case of a 
Chief Justice and Rs. 22,40) per annum in 
the cise of any other Judge.”; 

(ii) paragraphs 3 to 5 shall be onitted; 

(iii) in paragraph 6, for the word and figura 
“paragraph 5”, the word and figure ‘para. 
graph 2” shall be substituted; . 

(iv) for paragraph 8, the following pa's- 
graph shall be substituted, namely: — 

"8. Notwithstanding anything contained in 
the foregoing provisions of this Part, tha pen. 
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gion payable toa Judge who has completed 


fourteen years of servica for pension, including Ţ 


not less than six years of servica as Chief 
g ustica of one or more of the High Courts: 
shall be Rg. 28,000 per annum ”; 
(v) in paragraph 9, for the figures 6,000", 
the figires ''8, 400” shall be substituted.’; 
(2) in Part IL, after paragraph 3, the follow- 
‘img paragraph shall be inserted, namely: — 
‘4, In the c goof a Judge to whom this 
. Part applies and who has retired on or after 
the Ist day of October, 1974, paragraph 3 
ahall have effect subject to the modifications 
@ hat— 
for the figures ''1,333”, ‘1,600" ‘1,868", 
"2,133", "2,409" anl ''2,666", the Sgurəs 
4.868", "2 210” "2, 612", “2,986” 3,360” 
and “3,733” shall respectively ba subatituted.’; 
(3) ia Part IUD, after paragraph 2, the follow. 
{ng pertagraph shall be inserted, namaly: — 
‘3, In the oasa of a Judge to whom this 
Part applies and: who has ratired on or after 
ha lst day of October, 1974, clause (b) of 
paragraph 2 ghall have effect- subject to the 
modifications that — 
for the figures "500" and ‘'2,500” the figures 
“700” ond '3,500” shall respectively ba sub- 
stituted.’ 


THE SUPREME COURT JUDGES 
(CONDITIONS OF SERVICE) 
AMENDMENT ACT, 1976 


[Act No. 36 of 1976]* 
[18th March, 1976] 


An Act further to amenithe Supreme 
Court Judges (Conditions of Service) 
Act. 1958. 


Ba it enacted by Parliamont in the Twenty. 
eeventh Year of the Republic of India as 
@ allows: — 

1. Short title and commencement. 

(1) This Act maybe called THE SUPREME 
OOURT JUDGES (CONDITIONS OF 8EB- 

VICE) AMENDMENT AOT, 1978. 

(2) It shall be desmed to have come into 
orae on the 1st day of October, 1974. 

4. Amendment of section’14, 

In the Supremes Court Judgea (Conditions 
of Servicos) Aot, 1938 (hereinafter referred to 
ag the principal Act), cection 14 shall be re- 
numbered ag sub-section (1) theresf and after 
aub-sestion (1) as so renumbered, the follow- 
Ang sub-section shall be ingerted, namely: — 

_U*] Recaived the asgent of tha President on 18-3- 

1978; Act published in Gaz. cf India; 19-3- 
1976, Part II 8. 1, Ext., p 829. 


‘For Statement of Objects and Reasons, sea Gx, of 
Indis, 6.2-1876, Part 11.8, 3, Ext., p. 699. 


(2) Notwithstarding anything contained ix 
subsection (1), any Judge to whom that sub. 
section applies and who isin service on or 
after tha 1st day of Ocotober, 1974 may, if 
he has elected under the proviso to that sub- 
section to receive the pension payable to him 
under Part Il or, ag the case may be, Part IIL 
of the Schedule before the date on which tha 
Supreme Court Jadges (Conditions of Service) 
Amendment Act, 1976, receives the assent of 
the President, cancel such election and elect 
afresh to receive the pension payabla to him 
under Part I of the Schednle and any such 
Judge who dieg before the date of such agent, 
shall be deemed to have elected afresh to ba 
governed by the provisions of the said Part I 


_if the provisions of that Part are more favour. 


able in his case,” 


3. Insertion of new section 16A. 
After section 16 of the principal Act, the 
following section shall be inserted, namely: = 


Family peusion and gratuity. 

‘16A, (1) The rules. notifications and orders 
for the time being in force with respect to 
the grant of family pension in relation to an 
officer of the Central Civil Services, Class I, . 
shall apply to the grant of family pension in, 
relation to a Judge who, being in service onor: 
after the lstday of October, 1974. dies, whe.. 
ther before or after retirament, in circum... 
stances to which section 16 does not apply. 


(2) The rules, notifications and orders for- 
the time being in force with respect to tha 
grant of death cum-ratirement gratuity bone. 
fit to or in relation to an officer of the Central. 
Civil Services, Class I (including the provi- 
sions relating to deductions from pension for 
the purpose) shall apply to or in relation to- 
the grant of death cum.retirement gratuity 
benefit to or in relation to a Judge who, ba. 
ing in service on or after the 1st day of Ooto. 
ber, 1974, retires, or dies in clroumatancas to 
which section 186 does not apply. subject to 
the modifications that— 

(i) the min‘mum qualifying servioa for the 
purposs of entitlement to the gratuity shall 
be two yeara and six months; 

(ii) the amount of gratuity shall be eal.. 
culated on the basis of twenty days’ calary for. 
each completed year of service as a Judge; and 

(Hi) the maximum amount of gratuity pay- 
able shall ba thirty thousand rupees. 


Explanation.—In this geotion, the exprossion 


“Judge” has the same meaning agin sec- 
tion 13,’, 


4. Insertion of new sections 234, 23B 
and 23C. 

After section 23 of ths principal Aot, tha 

following erections shall be inserted, namely:— 
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Conveyance allowance. 


“23A. Every Judga shall be entitled to a 
conveyance allowance of three hundred rupees 
per month, subj:ct to ths malntenanie of a 
motor car by him. 


Sumptuary allowance. 


23B, The Chief Jastic3 and each of tha 
other Jadges shall bə ent:tled to a samptuary 
allo xance of five hundred rap3e} pər month 
and three hundred rupee; pər moath respec. 
tively, 


Medical facilities for retired Judges. 


230. Every retirad Jaige shall, with effect 
from the date on which the Supreme Ovart 
Jadgas (Conditions of Servise) Amendment 
Ack, 1976 receives the assent of the President, 
be entitled, for himself and his family, to the 
fame facilities as respects medical treatment 
and on the game conditions a3 a retired officer 
of jhe Central Civil Sorvices, Olas; I and his 
family, are entitled under any tules and 
ordera of the Central Government for the 
time being in forge.” . 


5. Amendment of section 24, 


In section 24 of the principal Act, for sub. 
sedtion (3), the following sub-section shall be 
substituted, namely: — 

(3) Every rule made under this section 
aball be laid, as soon as may be after it is 
made, before each Huase of Parliament. while 
it is in sagsion, for a total period o' thirty 
daya which may be comprised in one session 
or in two or more successive sessions, and if, 
before the expiry of the session immedistely 
following the ssgsion or the succeesive scasiong 
aforesaid, both Houses agese in making any 
wodification in the rule o: both Houses agcse 
that the rale should not be made, the rule 
sual! thereafter have effect only in such modi. 
fied form or ba of no effect, a3 the cas3 may 
be; go, however, thit any tu3h modification or 
annulment shl! be without prejudice t3 tha 
validity of anything previouily dons under 
boat zale.”. 


6. Am2ndment of the Schedule. 

In the Schedule to the principal Aot, — 

(1) In Pat I, after paragsapb 5, the follo y. 
‘ing paragraph ghall be inserted, namely:— 

'6. Ia the oase of & Jadge to whom this Part 
appliea and who haa retired on or after the let 
day of Ostober. 1974, tha foregaing provisions 
of this Part shall have effect sibject to the 
maodifigations that— 

(a) in paragraph 2,— 

(i) in clause (b), — 


(A) for the figures ''470", the figures "653" | 


‘shall be substituted: 


The Indian Lighthouse (Amendment) Act. 1976 


A, L BE. 


(B) for the figares "1,200", the figarss 
' 1,680" ghall be substitatel; 

(ii) in the proviso, for the figures "28,0807. 
the figures ''36,400" shall be substituted: 

(b) in paragraph 5, for the figarea "7. 590°.. 
the Ggares 10.500’ shali b; subs itutel.”. 


(2) In Part II, after paragrap 2, thi follow: 
ing parag«aph shall be tasanted, namely > — 

‘3. Ia the cass of a Fadge- to whom thie 
Part aspliea and who has retired on or after- 
the lt day of Oxtodbe:, 1974, the foregoins 
provisions of this Part shall have effects subjest.. 
t3 the moli ications that in paragcaph 2,— 

(i) ia clause (b), for the figuras 1,400”, the- 
figu-e3 “'4,960" shall b3 substituted; 

(ti) in the provieo, for the fgares' 20,009». 
the fig 1res ''25,000" shall ba s25atituted.’; 

(3) Ia Part IIL, after parag'ayh 2, the fol- 
lowing paragraph shall be insarte],. namely: — 

‘3. In the oase of a Judga to whom this: 
Part applies and who ha3 rotired on or after 
the Ist day of Oatebsr, 1974, the forging 
provisions of this Part shall have effast .gab- 
ject to tha moìifi ations that ia olane (b) of 
paragra h 2, foc the fz ireg''500" and 2,500". 
the figares “700” and "3,500" shall respec 
tively be substituted.’ i 


THE INDIAN LIGHTHOUSE 
(AMENDMENT) ACT, 1976 


(Act No. 37 of 1973)* 
[20th Merch, 1976] 


An Act further to amend the Indiam» 
Lighthouse Act, 1927. 


Be it enacted by Parliament in the Twenty. 
seventh Yaar of the Republic of India e 
follows: — 


1, Short title aad commencement. - 
(1) Tais Act may be called tha INDIAN: 
LIGH [HOUSE (AMENDMENT) AJT, 1976. 
(2) It shall coms into forae on such date se 
the Oentrat Government muy, by notificatiom 
in the Official Gaza‘te, appoint. 


2. Amendment of section 1. 


In section 1 of the Indian Lighthouse Aske 
1927 (hereinafter referred to ss the principal: 
Act), in sub section (1), the word ‘'‘Indian” 
shall be omitted. i 


3, Substitution of the words “proper: 
officer” for the ward 'Customs Col.. 
lector”, 


Throughoat the principal Act, for tho ez-. 
pression ‘‘Ougtoms Collector”, wherever it. 


(*) Received the assent of the President on 20-8~ 
1976; Act published in Gas of India; 20-8 
1976, Part I[-S. 1. Ext. p. 883. 

For Statement of Objects and Reasona, sea Gam. 
cf Iadia; 6-1-1976, Part Ii-9. 3, Ext, p 93. 
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putatituted. 


4. Amendment of section 2 


In section 2 of the principal Act,— 

a clause (a) shall be omitted; 

ii) in clause (h), the word ‘‘and” ocourring 
at the end shall be omitted; 

(iii) after clause (h’, the following clause 
shall be inserted, namely : — 

‘(hh) “proper officer”, in relation to any 
functions to be performed under this Act, 
meins the officer of O:stoms who is assigned 
thoge functions by the Central Board of Excise 
and Customs constituted under the Central 
Board of Revenue Act, 1963, and includes 
any person appointed by the Central Govern- 
ment to discharge the functions of a proper 
. Officer under this Act’; . 

(iv) in clause (i), for the words and figures 
“Indian Merchant Shipping Act, 1923”, the 
words and figures ‘Merchant Shipping Act, 
1958" shall be substituted. 


5. Amendment of section 10. 


In sub-section (1) of section 10 of the prin. 
cipal Act, for the words ‘‘fifty naye paise per 
ton”, the words “one rupee and fifty paisa 
per ton’ shall be substituted. 


6. Amendment of section 12. 

In section 12 of the principal Act,— 

(i) for gub-section (1), the following sub. 
section shall be substituted, namely: — 

(1) For the purpose of the levy of light. 
dues, @ ship’s tonnage shall be reckonsd 
as under the Merchant Shipping Act, 1958, 
for dues payable on a ship's tonnage.”; 

(ii) in sub-section (2), for clause (a), the 
following clause shall be substituted, namely: — 

“(a) if the ship is registered under any law 
for the time being in force in India or under 
the law of any country, o'her than India, 
being a country the ships -of which are re- 
cognised or accepted by the Central Govern. 

“ment to be of the tonnage denoted in their 
certificates of registry or other national papers 


under any order made under any enactment: 


repealed by sub-.gection (1) of section 461 of 
the Merchant Shipping Act, 1958, and con. 
tinued in force under clause (a) of gub.seo. 
„tion (3) of that geotion or under avy rule made 
under clause (b) of sub-section (2) of section 74 
of the said Act (any guch ship being hereafter 
in this section referred to as registered ship), 
require the owner or master or other person 
having possession of the ship's register or 
other papers denoting her tonnage to produce 
the same for inspection and if such owner, 
master or other person refuses or neglecta to 
Produce the register or papers, a3 the cage 


The Indian Lighthouse (Amendment) Act, 1976 
occurs, the expression "proper officer” shall be 
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may be, or otherwise to satisfy the proper 
officer as to the tonnage of the ship, cause the 
ship to be measured and the tonnsge to be 
ascertained; or”. ` 


7. Insertion of new section 19A. 


Atter section 18 of the principal Aot and 
before tha heading ''Accounts”, the following: 
section shall be inserted, namely :— 7 


Fees. 


''1 9A, Foes may te charged for providing: 
assistance to ships for calibrating their Wire- 
less Direction Finders and for rendering other 
services to vessels. at Such rates the Oentrst 
Government may Specify in the roles made 
under. thig Act.”. 


8. Omission of section 20A. 


Section 20A of the princiral Act and the 
heading ‘'DELEGAaTION OF POWHRS’’ occurring: 
before that secticn ehall be omitted. 


9. Amendment of section 21. 

In section 21 of the principal Act, — 

(i) in sub.section (1), for the words "may 
make roles’, the words may, by notification 
in the Official Gazette, make rules” shall be 
substituted; 

(ii) in sub-section (2),— 

(a) in clause (0), the word “and” occurring: 
at the end shall be omitted; 

(b) after clause (c), the following clause. 
shall ba inserted, namely :— 

(co) the rates of fees for providing assis- 
tance to ships for calibrating their Wireless 
Direction Finders and for rendering other 
services to vessels;”; 


(c) after gud-seation (2), the following sub-. 
section shall be inserted, namely :— 

“(3) Every rule made by the Centra! Gov- 
ernment under this seotion shall be laid, a8- 
goon as may be after itis made, before each 
House of Parliament while it is in session for- 
a total period of thirty daya which msy be 
comprised in one gession or in two or more- 
sucesesive sesrions, and if, before the expiry 
of the sezxion immediately following the- 
session or the guciessive sessions aforessid, 
both Honre3 agree in making any modification: 
in the rule, or both Houses agree that the 
rule should not be mada, the rule shall there- 
after have effect only in such modified form: 
or be cf no effect, as the case msy be; 80, 
however, that any such modification or annol.. 
ment shall be without prajudica to the vali. 
dity of anytbing previously done under that. 
rule,”. 
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THE APPROPRIATION (NO. 3) 
ACT, 1976 
(Act No. 38 of 1976) 
[22nd March, 1976] 

-An Act to authorise payment and appro- 

priation of certain further sums from 

and out of the Consolidated Fund of 

India for the services of the financial 

year 1975-76. 

Bas it enacted by Parliament in the T wenty- 
-aeventh Year of the Republic of India as 
Yollows :— 


(Text of the Aot not printed.) 


THE PONDICHERRY 
APPROPRIATION (NO, 2) ACT, 1976 
(Act No, 33 of 1976) | 
{22nd March, 1976] 
An Act to authorise payment and appro- 
priation of certain sums from and out 
of the Consolidated Fund of the Union 
territory of Pondicherry for the ser- 
vices of the financial year 1976.77. 
Bg ib enasted by Parliament in the Twenty- 
seventh Year of the Republic of India as 
tollows :— 


(Toxt of the Act not printed.) 


manmanm ieena 


‘THE NAGALAND APPROPRIATION 
(NO. 2) ACT, 1976 
{Act No. 40 of 1976) 

[22nd March, 1976] 
-An Act to authorise payment and appro- 
priation of certain sums from and out 
of the Consolidated Fund of the State 
of Nagaland for the services of the 

financial year 1976-77. 
Bs it enacted by Parliament in the Twenty- 
eventh Year of the Republic of India BS 

“follows :— 


(Text of the Aot not printed.) 


THE TAMIL-NADU STATE 
LEGISLATURE (DELEGATION OF 
POWERS) ACT, 1976 
(Act No. 41 of 1976) 

, [22nd March, 1976] 
-An Actto confer on the President the 
power of the Legislature of the State 
of Tamil-Nadu to make laws. 
Bz it enacted by Parliament in the Twenty- 
seventh Year of the Republic of India as 
follows :— 
(Text of the Act not printed.) 


. 
parareman onea 


The Warehousing Corporation (Amendment) Act, 1978 


ELLE 


THE WAREHOUSING CORPORA. 
TIONS (AMENDMENT) ACT, 1976 . 
(Act No. 42 of 1976)* 

[24:h March, 1976] 
An Act further to amend the Warehous- 
ing Corporations Act, 1962. 
Be it enacted by Parliament in the Twenty- 


seventh Year of tha Republic of India ag fol. 
lows :— 


1. Short title. 


This Act may be called THE WAREHOUS. 
ING CORPORATIONS (AMENDMAN 1) AOT, 
1978. 


2. Amendment of section 2. 

In section 2 of the Warehousing Oorpora- 
tions Act, 1962 (horeinafter referred t ag 
the principal Act),— 

(a) efter clause (d), the following clause 
shall be ingarted, namely :— 

‘(dd) "nationalised bank” means & correg- 
ponding new bnk specified in the First Bohe- 
dule to the Banking Companies (Acquisition 
and Transfer of Undertakings) Aat, 1970;"; 

(b) in clause (i). the words, ‘and includes a 
nationalised bank" shall be ingerted at the 
end, 


3. Amendment of section 4. 


In section 4 of the principal Act. 

(a) in sub-section (1), the following pro- 
vigo shall be inserted at the end, namely :— 

"Provided that the Central Government 
may, from time to time, by order notified in 
the Official Gazette, increase the authorised 
share capital of the Central Warehousing 
Cor poration to such extent and in guch manner 
as that Government may determine,”; 
. (b) in gub-ssotion (2), in the opening sen- 
tence, for the words ''The Central Govern 
ment shall”, the words '‘The Central Govern- 


` ment shall, after due appropriation made by 


Parliament by law for the purpose,” ehall be. 
substituted; 

(c) in sub-section (4), for the words "the: 
State Bank, any scheduled bank’’, the words 
"the State Bank or any other echeduled 
bank” shall be substituted. 


4, Amendment of section 16. 
In eection 16 of the principal Agi in sub- 


` section (2), after clause (b), the following 


clauces shall be inserted, namely :— 


[*] Received the assent of the President on 24-8- 
1976 Act published in Gaz. of India; 25-8. 
1878 Part II-S. 1, Ext., Page 353, 

For Statement of Objects and Ressons. sea 
Gaz. of India, 80-1- 1976 Part II-S. 23, Ert. 
Page 560." 
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"(c) for meeting the expenses incurred in 
relation to the training of personnel, or publi- 
city ani propiganda, for the purpose of pro- 
moting warehousing and storage of agri- 
-cultural produce and no:ifiel commodities: 

(d) foz meshing the expenses, inclading 
the salary, allowance: ani other remunera- 
tion of the offizera and other employees, in- 
ourred in relation to the alministration of the 
Warehousing Fand.” . 


5, Amendment of section 17. 

In geation 17 of the p:incipal Act, in sub- 
-seotion (2), the following proviso shall be in- 
sorted a: the end, namely :-- 

"Provided that the General Fand shall not 
‘pa appliel for meeting the expenses referred 
to in clause (0) or clause (d) of sub-section (2) 
-of asction 16.”. 


6. Amendment of section 19. 


In section 19 of the printipal Act, in sub- 
neation (1), the following proviso shall be in. 
gorted at the ond, namely :— 

“Provided that in repect of any State 
Warehousing Oorgoration the Central Govern. 
ment msy, after congultation with the State 
Governnient concerned, from time to time 
and by orler notified in the Official Gazette, 
inoreass the maximum limit of the autho- 
risad capital aforesaid to such extent and in 
such mannar ag the Central Government may 
determine.” . 


7. Amendment of section 27. 

In section 27 of the principal Act, in sab- 
aec'ion (2),— 

(a) in clause (ii), for the words and Ggurea 
“the State Bank of India Act, 1955.”. the 
words and figures ‘‘the State Bank of India 
Act, 1955, or” shall be substituted; 

(b) after clause (ii), the following olauses 
ehall be inserted, namely :— 

“(iii) feom any nationalised bank, or 

(iv) from suoh inimrance compsuy, invest- 
mont trust or other financial institution as 


may be approved by the Central Government © 


in this behalf.” 


8. Amendment of section 28. 

In section 28 of the principal Act, — 

(a) after the words ''tho State Bank”, the 
words ‘or any nationalised bank” shall be 
dngerted; 

{b) for the worda ‘‘any scheduled bank”, 
the words “any other gcheiuled bank” shall 
be substituted. 


9. Insertion of new section 31A. ; 

Ia Ohapiar IV of the principal Act, after 
gation 31, the following asction shall be in. 
certed, namely :— 
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Returas and reports, 

“31A. A Warshousing Corporation shall 
furnish to tha appropriate Government such © 
returns, statistics, accounts and other infor- 
mation with respect toits property or aoti- 
vities ag that Government may, from time to 
time, reqaire.”. 


10. Amendment of section 41. 

In section 41 of the principal Aot, — 

(a) in sub-section (2),— 

(i) ia clause (e), for the words, bracket: . 
and figures "within the limits specified in 
sub-section (1) of section 19°, the worda, 
brackets and figares ‘within the maximum 
limit specified by or under sub-section (1) of 
section 19 shall be substituted; 

(ii) clauge (i) shall be re-lettered aa claus 
(j). and before clause (j) #3 eo re-lettered, the 
following clause shall be inserted, namely : — 

c(i) the form end manner in which re- 
turns, statistics, accounts and other informa- 
tion are to be furnished, under section 31A, 
by a Warehousing Oorporation;”; 

(b) in sub-section (3), for the words “if, ba. 
fore tha expiry of-the session in which it ia ao 
laid”, the words “if before the expiry of the 
session immediately following fhe session” 
shall be substituted. 


comcast) a 


THE APPROPRIATION (VOTE ON 
ACCOUNT) ACT, 1976 
(Act No. 43 of 1976) 
[27th March, 1976] 
An Act to provide for the withdrawal of 
certain sums from and out of the Con. 
solidated Fund of India for the services 
of a part of the financial year 1976-77: 
Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of Inlia as 
follows:— : 
{fext of the Act not printed.) 


THE GUJARAT STATE LEGISLA- 


` TURE (DELEGATION OF POWERS} 


ACT, 1976 | 
(Act No. 44 of 1976) 
[30th March, 1976] 
An Act to confer on the President the 
power of the Legislature of the State of 

Gujarat to make laws. 

Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows:— 

(Text of the Act not printed.) 
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THE CONTEMPT OF COURTS 
(AMENDMENT) ACT, 1976 


(Act No. 45 of 1976)* 


[30th March, 1976] 
An Act to amend the Contempt of Courts 

Act, 1971. 

Be it enacted by Parliament in the meng: 
seventh Year of the Republic of India as 
follows :— 

1. Short title. 

This Act may be called THE OONTHMPT 
OF COURTS (AMENDMENS) AOT., 1976. 

2. Amendment of section 15. 

In the Contempt of Oourta Aot, 1971, in 
geotion 15, in sub-section (1),— 

(i) in clause (b), tho word ''or” 
ingerted at the end; 

(ii) after clause (b) ag so amended, the 
. following clause shall be inserted, namely :— 

' (o) in relation to the High Court for the 
Union territory of Delhi, such Law Officer ag 
the Central Government may, by notification 
in the Official Gazette, specify in this behalf, 
or any other person, with the consent in 
writing of such Law Officer.” 


THE KERALA LEGISLATIVE AS- 
SEMBLY (EXTENSION OF DURa- 
TION) AMENDMENT ACT, 1976 
(Act No. 46 of 1976) 

l [81st March, 1976] 

An Act to provide for the extension of 

duration of the Legislative Assembly 

oi the State of Kerala and to amend the 

Kerala Legislative Assembly (Esten. 

sion of Duration) Act, 1975. 

Be it enacted by Parliament in the Twenty- 
geventh Year of the Republic of India as 
follows :— 


(Text of the Act not printel,) 


THE APPROPRIATION (RAILWAYS): 


No. 2 ACT, 1976 
(Act No. 47 of 1976) 
` [31st March, 1976] 
An Act to authorise payment and ap- 
propriation of certain sums from and 
out of the Consolidated Fund of India 


{*¥] Received the assent of the President on 30-8- 
1978, Act published in Gas. of India, 80-8- 
1978, Part I[-9. 1, Ext. p. 367. 

For Statement of Objscta and Reasons, see 
Gaz, of India, 19-1-1976, Part II-B, 2, Ert., 
p. 402, 
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shall be 


4.1. R. 


for the services of the financial year 

1976.77 for the purposes -of Railways. 

Be it enacted by Parliament in the twenty- 
seventh Year of the Republia of India as 
follows: — 


(Text of the Act not printed.) 


THE APPROPRIATION (RAILWAY: ) 
No, 3 ACT, 1976 
(Act No. 48 of 1976) 
[3lst March, 1976] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 

India for the services of the financial 

year 1975-76 for the purposes of Rail- 

ways. 

Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows :— 

(Text of the Act not printed.) 


THE FOREIGN CONTRIBUTION 
(REGULATION) ACT, 1976. 


(Act No. 49 of 1976) 


ConTENTS 
OHAPIER I 
PRELIMINABY 
1, Shor title, extent, application and com. 
mencement, 
2. Definitions. 
3. Application of other laws not barred. 


OHAPTER II 


REGULATION OF FOREIGN OonrRIBurioN 
AND Foreign HOSFITALITY 

4, Candidate for eleotion, ate., nob to accept 
fore‘gn contribution. 

5. Organisation ofa political nature not to. 
accept forcign contribution excapt with 
the prior permission of, the Oentral 
Government, 

6. Certain associations ani persons receiving. 
foreign contribution to give intimation t> 
the Central Government. 

7. Recipients of scholarships, atc, to give 
intimation to the Central Governmant. 

8. Persons to whom section 4 shall not apply.. 

Restrictions on acceptance of foreign hos- 

pitality. 

10. Power of Central Government tə prohibit 
receipt of foreign contribution, etc. in 

certain cases. 


$ 
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41. Application to be made in presoribed form 
for obtaining prior permission fo accept 
foreiga contribation or hospitality. 


CHAPTER III 
MIS JELLANBOUS 
Power to prohibit payment of currency 
received in contravention of the Act, 
Recipients of foreign contribution to 
muintain accounts, etc, 
14, (nspa3tion of accounts or records. 
16. Seizara of accounts or records. 
16 Seizure of article or currency received in 
contravention of the Act. 
17. Seizure to ba made in accordance with 
the Oade of Criminal Prosedure, 1973. 
18. Confiscation of article or currency obtain- 
ed in contravent‘on of the Act. 
19, Adjudication of confiscation. 
20. Opportunity to be given bafore adjudica- 
tion of oon iscation. 
Appeal. 
Penalty for article or currency obtained 
in contravention of sectlon 12, 
Ponishment for the contravention of any 
provision of tha Act, 
Power to impose additional fine where 


article or currency is not available for 
confiscation. 


Penalty fur offences where no “ peparate 

punishment has been provided, 

26. Offencas by companies. 

27. Bar to the progecation of offences under 
the Aot. 

. Investigation into cases under the Act. 

29. Protection of action taken in good faith, 

30. Power to maxe rules, 

. Power to exempt. 


. Act not to apply to Gavernment transas. 
tions. 


THE FOREIGN CONTRIBUTION 
i (REGULATION ) ACT, 1976 - 
(Act No. 49 of 1976)* 

[3ist March, 1976] 
An Act to regulate the acceptance and 
utilisation of foreign contribution or 
foreign hospitality by certain persons 
or associations, with a.view to ensur- 
ing that Parliamentary institutions, 
political associations and academic and 
other voluntary organisations as well 


12. 


413. 


21. 
22, 


23. 


24, 


256, 


Te *] Received the assent of the President on 31-3. 
1976. Act published in Gaz, of India, 31-8- 
1976, Part II 8. i, Ext, p. 445.. 

For Statement of Objeats and Senne see 
Gas, of India, Part II.8. 2, Ext, p 
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as individuals working in the important 
-areas of national life may function in a 
manner consistent with the values of a 
sovereign democratic republic, and for 
matters connected therewith or inci- 
dental thereto. 


Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows:— . 

CHAPTER I 


PRELIMINARY 
1. Short title, extent, application and 
commencement, 

(1) This Act may be called THE FOREIGN 
CONTRIBUTION (REGULATION) AOT, 1976. 

(2) It extends to the whole of India, and it 
shall also apply to — ` 

(a) citizen; of India outside, India; and: 

(b) associates, branches or sabsidiaries, 
outside India of companies or bodies corporate, 
registered or incorporated in India. 

(3) It shall coma into force on such date a3 
the Oentral Government may, by notification 
in the Official Gazette, appoint. 


2, Definitions. 

(1) In this Act, unless the context otherwise 
requires,— 

(a) ‘‘association” means an association of 
individuals, whether incorporated or not, 
having an office in India and includes a society, 
whether registered under the Societies Regis- 
tration Act, 1860, or not, and any other 
organisation, by whatever name called: 

(b) “candidate for election” means a person 
who hag been duly nominated ag a candidate 


` for election to any Legislature; 


(0) "foreign contribution” means the dona- 
tion, delivery or transfer made by any foreign 
gsourca,— 

(i). of any article, not being an article given 
to a person as a gift for his personal use, if 
the market value, in Indias, of such article, on 
the date of such gift, does not exceed one 
thousand rupees; 

(ji) of any currency, whether Indian or 
foreign; 

(iii) of any foreign security as defined in 
clause (i) of saction 2 of the Foreign lixchange 
Regulation Ack, 1973; 

(d) “foreign hospitality” means any offer, 
not bsing a purely casual one, made bya 
foreign source for providing a person with the 
costa of travel to any foreign country or terri. 
tory or with free board, lodging, transport or 
medical treatment; 

(e) foreign source” includes — 

(i) the Government of any fo-eign ccuntry 
or territory and any agency of euch Govern.. 
ment, 
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(ii) any international agenoy, not being the 
United Nations or any of itg spécialised agen. 
cies, the World Bank, International Monetary 
Fond or such other agency ag the Central 
Government may, by notification in the Off. 
ciel Gazette, specify in this behalf, 

(iii) a forelgn company within the meaning 
of ‘section 691 of the Companies Act, 1956, 
and also includes— 

(a) a company whichis a subsidiary of a 
foreign company, and 

(b) a multinational corporation within the 
meaning of thig Act, 

(iv) a ccrporation, not being a foreign com- 
pany, incorporated in » foreign country or 
territory, 

(v) a multi-national corporation within the 
meaning of this Aoi, 

(vi) a company within the meaning of the 
Companies Act, 1956, if more than one-half of 

‘the nominal value of its share capital is held, 
either singly or in the aggregate, by one or 
more of the following, namely:— 

(a) Government of foreign country or ter. 
ritory, — - 

(b) citizens of a foreign country or territory, 

‘ (e) corporations incorporated in a foreign 
country or territory, 

(d) trusts, socisties or other associations of 
individuals (whether incorporated or not), 
formed or registered in a foreign country or 
territory, . 

(vii) a trade union in any foreign country 
or territory, whether or not registered in such 
foreign country or territory, 

(viii) a foreign trust by whatever namo 
called, or a foreign foundation which is either 
in the nature of trust or is mainly financed by 
& foreign country or territory, 

(ix) a society, club or other “association of 
Individuals formed or registered outside India, 

(x) a citizen of a foreign country, 
but does not include any foreign institution 
which has been permitted by the Central 
Government, by notification in the Official 
Gazette, to carry on its activities in Indig; 

(£) Legislature’ means— 

{i} either House of Parliament, 

_ Gi} the Legislative Assembly of a State, or 
in the case of a State having a Legislative 
Oonncil, either House of the Legislature of 
that Stato, 

(iii) Legislative Assembly of a Union terri- 
tory constituted under the Government of 
Union Territories Act, 1863, 

(iv) tha- Metropolitan Council of Delhi 
constitcted under section 3 of the Delhi Ad. 
ministration Act, 1966, 

(v) Municipal Corporations in metropolitan 
aress ai defined in the Code of Criminal Pro- 
gedure: 1973, 


m 
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(vi) District Councils and Regional Oounoils- 
in the States of Assam and Meghalaya and in 
the Union territory of Mizoram as provided in ` 
the Sixth Schedule to the Constitution; or 

(vii) any other elective body a3 may be 
notified by the Central Government, 
as the case may be; 

(g) “political party” means an association or 
body of individual citizens of India which ig.. 
or is deemed to be, registered with tha Elec. 
tion Commission of India as a political party 
under the Election Symbols (Reservation and 
Allotment) Order, 1968 as in force for the 
time being; 

(h) “‘preacribed’’ means prescribed by roles 
made under this Act; 

(i) “registered newspaper” means a news. 
paper registered under the Press and Registra. 
ation of Books Aci, 1867 ; 

(j) “subsidiary” and “associate” have the 
meanings, respectively, assigned -to them in 
tha Companies Ast 1956; 

(k) "trade union” means a trade union re- 
gistered under the Trade Unions Act, 1926, 
Ezplanation.— For the purposes of this. Act, a. 
corporation incorporated in a foreign country 
or territory shall be deemed to be a multi. 
national corporation if such corporation -—— 

(a) has a subsidiary or a branch or a place 
of business In two or more countries or terri. 
tories: or 

(b) carries on business, or otherwise ope. 
rates, in two Or more countries or territories. 

(3) Words and expressions used herein and 
not defined but defined in the Foreign Ex. 
change Regulation Act, 1973, haye tha mean. 
ings respectively assigned to them in that Aot, 

(3) Words and expressions used herein and. 
not defined in this Act or in the Foreign Ex. 
change Regulation Act, 1973, but defined ia 
the Representation of the People Act, 1959, 
or tha Representation of the People Act, 1951, 
have the meanings respectively assigned to 
them in such Act. 


3. Application of other laws not barred. 

The provisions of this Act shall be in ad. 
dition to, and not in derogation of, any other 
law for the time being in force. 


OHAPTER If 
REGULATION OF FORGIGN CONTRIBUTION AND 
FORBIGN HOSPITALITY 
4, Candidate for election, etc.. not to 
accept foreign contribution. 
(1) No foreign contribution shall be sacepted 
by any — 
(a) candida‘e for elestion. 
(b) corresponden, columnist, cartoonist, 
editor, owner, prinfer or publisher of ® 
registered newspaper, ` 
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(0) Government servant or employee of any 
Gorporaé.on, 

k member of any Legislature, 

e) political party or office-bearer thereof. 


. Explanation. — In clause (c) and in sec- 
‘tion 9, ‘corporation’ means a corporation 
owned or controlled by Government and in. 
olndes a Government company as defined in 
section 617 of the Companies Act, 1956, 

(2) (a) No person, resident in India, and no 
citizen of India resident outside India, shall 
accept any foreign contribution; or acquire or 
agree to acquire any currency from a foreign 
source, on behalf-of any political party, or any 
person referred to in sub-gection (1), or both. 

(b) No person, resident in India, shall deli. 
ver any currency whether Indian or foreign, 
‘which hag been accepted from any foreign 
gourde, to any pergon if he knows or hag res. 
sonable cause to believe that such other per. 
son intends, or ig likely, to deliver such 
currency to any political party or any person 
referred to in sub-section (1), or both. 

(c) No citizen of India resident outside 
India shall deliver any currency, whether 
Indian or foreign which hag been accepted 
from any foreign source, to— 

(i) any political party or any ` pergon refer. 
red to in sub-section (1), or both, or 

(ii) any other person, if he knows or has 
‘reasonable cause to believe that such other 
person intends, or iz likely, to deliver such 
currency to a political party or to any person 
referred to in subsection (1), or both. 

(3) No pergon receiving any currency, whe- 
‘ther Indian or foreign, from a foreign source 


on behalf of any asgocistion, referred toin ` 


gub.gection (1) of section 6, shall deliver suoh 
-ourrency — 

(i) to any agsociation or organisation other 
than the association for which it wag receiv. 
ed: or 

{ii) to any other person, ff he knows or has 
reasonable causa to believe that suoh other 
person intenda, orig likely, to deliver such 
gurrency to an sssotietion other than the 
association for which such currency was re. 
‘Geived. 


4. Organisation of a political nature not 
toatcept fereign contribution except 
with the prior permission of the 
Central Government. | 

{1) No organization of a political nature, 
noh baing a political party, shall, accept any 
foreign contribution except with the prior per. 
mission of the Centra] Government. 

Baplanation.—For the purposes of this seo. 


fon. ‘organisation of a political nature, nob 
‘being a political party” means guch organisa. 
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tion as the Central Government may, having 
regard to the activities of the organisation or 
the ideology propagated by the organisation 
or the programme of the organitation or the 
association of the organisation with the activi. 
tles of any political party, by an order 
published in the Official Gazette, specify: in 
this behalf. 


(2) (a) Except with the prior permission of 
the Central Government, no person, resident 
in India, and no citizen of India. resident out- 
side India, shall accept any foreign coniribu- 
tion, or acquire or agree to acquire any foreign 
Gurrency, on behalf of an organisation refer— 
red to in sab-geotion (1), 


(b) Except with the prior permission of the 
Central Government no person, resident in 
India, shall deliver any foreign currency to 
any person if he knows or hag reasonable cause: 
to believe that such Other person intends, or 
is likely, to deliver such currency to an orga.. 
nigation referred bo in sub-section (1). 


(o) Except with the prior approval of the- 
Central Government, no citizen of India, resi. 
dent outside India, shall deliver any currenoy,. 
whether Indian or foreign, which hag been ac. . 
cepted from any foreign source, to — 

(i) any organisasion referred to in aub gec- 
tion (1), or 

(ii) any person, if he knows or has reagon.- 
able cauge to believe that such person intende. 
or is likely, to deliver such currency to an 
organisation referred to in gub.gection (1). 


6. Certain associations and persons re- 
ceiving foreign contribution to give 
intimation to the Centra] Govern- 
ment. 


(1) Every association [not being an organi. 
sation referred to in sub-section (1) of seo- 
tion 5] having s.definite cultural,. economia, 
educational, religious or social programme 
shall give, within such time and in such man. 
ner a3 may. be prescribed an intimation to the 
Central Government as to the amount of 
foreign contribution received by it, the source 
from which andthe mauner in which such 
foreign contribution was received and the pur.. 
poses for which and the manner in which, 
such foreign contribution wag utilised by it, 

(2) Every candidate for election, who had: 
received any foreign contribution, at any time 
within one hundred and eighty days immedia. 
tely preceding the date on which he ig duly 
nominated ag such candidate, shall give, within 
stch time and in such manner ag may be 
prescribed, an intimation to the Central 
Government as to the amount of foreign con.. 
tribution received by him, the source from. 
which and the manter in which such foreign 
contribution was received and the purposes for 
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which, and the manne: in which, such foreign 
contribution was utilised by him, 


7. Recipients of scholarships, etc. to 


give i timation to the Central Gov- 
ernment. . 

(1) Every citizen of India receiving any 
#cholarahip. stipend or any payment of a like 
nature from any foreiga source shall give, 
within such time and in such manner 83 may 
be prescribed, an intimation to the Central 
‘Government as to the amount of the scholar. 
ship, si pend or other payment received by 
him and the foreign source from which; aod 
_ the purpose for which, such s%holarship, sti- 
pond or other payment hig been, or is being, 
-recsived by him. 

(2) Where any recarring payments are bo. 
ing received by any citizen of India from any 
-foreign source by way of scholarabip, stipend 
or other payment, it shall be sufficient if the 
intimation referred to in sub-section (1) in- 
- ludas a precise information ag to the intervals 
at which, and the purpose for which, such re- 
‘ourring payments will be received by auch 
-Gitizen of India. 

(3) It shall notbe necessary to give such in- 
timation as is referred to in sub. section (1) or 
sub.gection (2) in relation to scholarships, sti- 
pends or payments ofa like nature, if the 
‘annual value of such scholarships, stipends or 
other paymants does not exceed such limits as 
the Central Government may, by rules made 
-under this Act, specify in this behalf, 


B. Persons to whom section ¢ shall not 
apply. 


Noth'ng contained in gaction 4 shall apply to- 


tha acceptance, by any person specified in that 
ssotlon, of any foreign contribution, where 
auch contribution ig aczepted by him, subject 
to tha provisions of section 10,— 

(a) by way of salary, wages or other re. 
muneration due to him or to any group of 
persams working under him, from any foreign 
‘source Or by way of payment in the ordinary 
soourse of business transacted in India by such 
‘foreign source; or 

(b) by way of payment, in the course of 
‘international trade or commerces, or in the 
ordinary course of business transacted by him 
outside India; or 

(c) as an agent of a foreign source in rela. 
tion to any transaction made by such foreign 
gource with Government; or 

(a) by way of a gifs or presentation made 
to him as a member of any Indian delegation, 
provided that such gift or preseat was accepted 
in accordance with the regulations made by 
‘the Central Government with regard to tha 
acceptance or retention of such gift or pre. 
sentation; or 
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(e) from his relative when such foreign con- 
tribution has been received with the previous 
permission of the Osntral Government: 


Provided that no such permission shall be 
required if the amount of foreign contribution 
received by him from hig relative does not 
exceed, in value, eight thousand rupees per 
annom and an intimation is given by him to 
the Osntral Government as to the amount re. 
caived, tha sources from which ani the manner 
in which it was received and tha purpose for 
which and the manner in which it was utilised 
by him; 

(f) by way of remittance reosived, in the 
ordinary course of business. through ang offi. 
c'al channel, post office, or any authorised 
desler in foreign exchange under the Foreign 
Exchange Regulation Act, 1973. 


Explanation. — In this Act, the expresion 
"yelative’ has the meaning assigned to it in 
the Companies Act, 1956. 


9. Restrictions on acceptance of foreign 
hospitality, 

No member of a Legislature office-bearer of 
a political party, Government servant or em. 
ployee of any corporation shall while visiting 
any country or territory outside India, acaept. 
eXcept with the prior permission of the Central 
Government, any foreign hospitality: 

Provided that it shall not ba necessary to 
obtain any such perm's3ion for an emargent 
medical aid needel on ac3ount of sudden 
illness contracted during a visit outside India, 
but, where guch foreiga hospitality has been 
received the person receiving such hospitality 
shall give, within one month from the date of 
receipt of such hospitality, an intimation to 
the Central Government as to the receipt of 
such hospitality and the source from which, 
and the manner in which, such hospitality 
was recived by him. 


10. Pow-r of Central Governme `t to proe 
hibit receipt of foreign contribu- 
tion, etc., in certain cases, 

The Osntral Government my — 

(a) prohibit any agsociation, not spesifed in 
section 4, or any person, from acrepting any 
foreign contribution; 

(b) require any ascociation, spscified in set- 
tion 6, to obtain prior permission of the Cen. 
tral Government before azcepting any foreign 
contribution; 

(c) require any person or class of persons 
or any agiociation, nok being an association 
specified in section 6, to furnish intimation 
within such time ani in such manner as may’ 
ba prescribed as to the amount of any foraign 
contribution received by euch pergon or elass 
of persona or association, as the case msy ba, 


ene 


md fhe sourco from which and the manner 
ig which such contribution was received and 
e purpose for which and the manner in 
~which such forelgn contribution was utilised; 

{a} require say person or class of persons, 
‘arnt: specified in section 9, to obtain prior per- 
amia of the Gentral Government before 

. r@geoting any foreign hospitality; 

{e} zequive-any person or class of persons, 
wea spedified in section 9, to furnish intima. 
Gen. within such time and in such manner as 
msy ba preseribed, ag to the receipt of any 
foveign ‘hospitelily, the source from which and 
fim manner in which such hospitality was 
wedervad: 

+, Provided that no euch prohibition or re- 
quirement shall be made unlesa the Central 

. *Government ig satisfied that the acceptance of 

foxcign contribution by such aszociation or 
gereon er-claga of persons, as the-case may be, 

hea eascaptance of ‘foreign hospitality by such 
parson, igs Kkely: to affect prejudicially— 

G) the sovereignty and integrity of India; or 

Gi? ého public interests or . 

. zi} feeedom or fairness of election to any 


Cagislatare; er 
Gs) friendly -rolations with any foreign 
Slate; er 
Qc} farmonybetween religious, racal, lin- 
sguistic or regional groups, castes or com. 
. Sranities. 


‘AR. Applieation’to be made in prescribei 
form for obtaining prior permission 
to accept ‘foreign contribution or 
fospitality. 

{i} Every individual, associaticn, organisa. 
-Sir cr other person, who is required by or 
xander this Act to obtain the prior permission 
a8 ha Central Government to accept any 
Soraga contribution or foreign hosgpitali'y, 
shall, before the acceptance of any such con- 
‘eibation or “hospitality, make an application 
Wee auth permission to the Oentral Govern. 
-mamé im euch form and in such manner as may 
“Ge pzeseribed. 

(3) Ef an application referred to in sub- 
‘gsation (1) is not dispozed of within ninety 
-Fays from the date of receipt of guch applica- 
~§on, tho permizsion prayed for in such appli- 
«¢afion shall, on the expiry of the said period 
-af winety days, be deemed. to have been 
«granted by the Central Government: 

Provided that, where in relation to an ap- 
-plinaticn, the Central Government -bas in. 
“farmed the applicant the speo'al difloulties by 

_ xasan of which his application cannot be dis- 

~gased of within the said period of ninety days, 

~guck application shall not, until the expiry 

«2f a Further period of ‘thirty days, be deemed 
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to-have been granted by the Central Govern. 
ment. ; 

OHAPTER IH 
MisOBLLANEOUS _ 


12. Power to prohibit payment of. cur- 
rency received in contravention of 
the Act. 


Where the Central Government is satisfied, 


after making euch inquiry as it may deem fit, 
that any person has in his custody or control-* 


any article or currency, whetter Indian or - _ 


foreign, which has been accepted by such 
person in contravention of any of the. provi- 
sions of tbis Act, it may, by order in writing, 
prohibit euch pergon from paying, delivering, 
transferring or otherwise dealing with, in any 
manner whatsoever, such article or currency 
gave in accordance with the written orders of 
the Central Government and & copy of such 
order shall be served upon the person so pro- 
hibited in the prescribed manner, and thare. 
upon tbe provisions of sub. sactiona (2), (3), (4) 
and (5) of section 7 of the Unlawful Activities 
(Prevention) Act, 1987 aball, so far as may be, 
apply to, or in relation to, such artiola or 
currency and references “in the raid sub.sec- 
tions to monays, securities or credits shall ba 
construed ag references to. such article or 
currency. 


13. Recipients of foreign contribution to 
maintain accounts, ete.. . 

Every association, referred to in sestion 6, 
shall maintain, in such form and in such 
manner as may be prescribed, — 

(a) an account of any foreign contribution 
received by it. and 

(b) a record as to the manner in which avai 
contribution has been utillsed by it. 


14, Inspection of accounts or recorde. 


Tf the Central Government has, for any 
reason, to be recorded in writing, any ground 
to suspect that any rrovision of this Aot- haa 
been, or is being, contravened by — 

(a) any political party, or 

Ib) any person, or 

` (o) any organisation, or 

. (d)-any association, 
it may, by general or special order, ethics 
such gazetted officer. holding a class I post,.aa. 
it may think fit (hereinafter referred to as the 


authorised officer), to inspect any account or . | 


record maintained by such political party. 
person. organisation or association, as the case 
may be, and thereupon every euch authorised 
officer shall have the right to enter in or upon 
any premiers at any reasonable hour, before 
sunset and after sunrise, for the purpose of 


inspecting. the said account or record : 
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Provided that no gazetted officer shill be 
authorised to inspect the sccount or record 
maintained by a political party, unles3 he hag 
been holding a dlags I post in connection with 
the affairs of the Union, or a State, for not 
less than ten years. 


15 Seizure of accounts or records. 
If, after inspection of an account or record 
referred to in section 14, the authorised offi. 
cer has any reasonable cause to believe that 
. any provision of this Act or of any other law 
"relating to foreign exchange has been, or is 
‘being, contravened, he may seize such account 
_ or record and produce the same before the 
court in which any proceeding is brought for 
such contravention: 


Provided that the authorised officer shall 
return guch account or record to the person 
from whom it was seized if no proceeding is 
brought within six months from the date of 
such seizure for the contravention disclosed by 
such account or record. 


16. Seizure of article or currency receiv- 
ed in contravention of the Act. 


If any gazetted officer, authorised in this 
` behalf by the Central Government, by general 
- or special order, has any reason to believe 

that any person has in his possession or con. 
trol any article exceeding rupees one thousand 
in value, or currency, whether Indian or 
foreign, in relation to which any pros 
vision of shis Act has been or is being contra- 
vened, he may seize such article or currency. 


3:7. Seizure to be made in accordance 
` with the Code of Criminal Proce- 
dure, 1973. 


Every seizure made under this Act shall be 
made in accordance with the provision of gec- 
tion 100 of the Code of O.iminal Procedure, 
1973, 


18, Confiscation of article or currency 
obtained in contravention of the Act. 


” Any article or currency which is seized 
under section 16 shall be liable to conSscation 
_ if such article or currency has been adjudged 
_under section 19 to have been received or 
obtained in contravention of this Act. 


19. Adjudication of consfication. 

Any confiecation referred to in section 18 
may be adjudged— 

(a) without limit, by the Court of Sezsion 
within the local limits of whose jurisdiction 
the reizure was made; and 

(b) subject to euch limita as may be preg. 
eribed, by such officer, not below the rank of 
an Assistant Sessions Judge, as the Central 
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Government may, by notificstiomin the Of% 


oial Gazette, specify in this behalf. 


20. Opportunity to be given before ad. 
judication of confiscation, 


No order of adjudication of confiscation shati 
be made unless a reasonable opportamity oi ` 
making a representation against such confissa< 
tion has been given to the person from whom 
any article or carrency has been geized. 


21. Appeal. 


(1) Any person aggrieved by any order made 
under section 19 may prefer an appeal,— 

(a) where the order has been made by thar 
Court of Session, to the High Court to whisk. 
such Court is subordinate; or 

(b) where the order has been made by any- 
officer specified unier clause (b) of section 19%. 
to the Court of Session within the local }imite- 
of whose jurisdiction such orier of adjudica- 
tion of confiscation was mate, 
within one month from the date of commu- 
nication to such person of the order : 


Provided that the appellate court may, if ii 
is satisfied that the appellant was prevented 
by sufficient cause from preferring the apponi) 
within the said period of one month, allow 
such appeal to be preferred within & further 
period of one month, but not thereafter. 

(2) Any organisation referred to in seas 
tion 5, or any person or association referred 
to in section 9 or section 10: aggrieved by am» 
ofder made in pursuance of the Explanation 
to sub-section (1) of section 5 or by an ordar 
of the Central Government refusing to give 
permission, o: by any order made by the Can. 
tral Government, under section 5 or section $> 
or section 10, as the case may be, mey within- 
sixty days from the date of euch order prater 
an appeal against such order to the High Gonti: 
within the local limits of whose jurisdiction, 
the appellant ordinarily resides or carries Sf 
business or personally works for ga'n, ox, 
where the appellant is an organization ex- 
association, the principal office of such orga- 
nization or association is located, 

(3) Every appeal preferred under this sem 
tion shall be deemed to be an appeal frony ar» 
original dezree and the provisions of Ordar 
XLI of the First Schedule to the Code gir 
Civil Procedure, 1908, shall, as far as may be. 
apply thereto as they apply to an appeal frorn 
an original decree. 


22. Penalty for article or currency ob.. 
tained in contravention of section 19.. 

If any person, on whom any prohibitong- 
order has been served under gestion 12, payg. 
delivers trangfers or otherwise deals with; hes 
any manner whatsoever, any article or cay. 
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vention of such prohibitory order, he.shall be 
punished with imprisonment for a term which 
may extend to three years, or with fine, or 
with both; and notwithstanding anything con- 
tained in the Code of Oriminal Procedure, 
1973, the court trying such contravention may 
also impose on the person convicted an addi- 
tional fine equivalent to the market value of 
the article or the amouné of the currency in 
respect of which the prohibitory order has 


been contravened by him or gach part thereof | 


as the court may deem fit. 


23. Punishment for the contravention of 
‘any provision of the Act. 


(1) Whoever accaptgy or assists any per- 
son, political party or organisation in ac. 
cepting, any foreign contribution or any 
currency from a foreign source, in contraven- 
tion of any provision of this Act or any rule 
made thereunder, shall be punished with im- 
prisonment for 4 term which may extend to 
five years, or with fine, or with botb. 

(2) Whoever acceptg any foreign hospitality 
in contravention of any provision of this 
Act or any rule made thereunder shall be 
‘punished with imprisonment for a term which 
may extend to three years, or with fine, or 
with both. 


24. Power to impose additional fine 
where article or currency is not 
available for confiscation. 


Notwithstanding anything ‘contained in the 
Code of Oriminsl Procedure, 1973, the Court 
trying a person, who, in relation to any article 
or currency, whether Indian or foreign, does 
or omits to do any act which act or omission 
would render such article or currency liable 
to confiscation under this Act, may, in the 
event of the conviction of such person for the 
act or omiesion sforesaid, impose on such 
person a fine not exdeeding five times the 
value of the article or currency or one thousand 
rupees, whichever ig more, if such article or 
currency is not available for confiscation, and 
the fine so imposed shall be in addition to any 
other fine which may be imposed on such 
person under this Act. 


25. Penalty for offences where no separate 
punishment has been provided. 

Whoever fails to comply with any provision 
of this Act for which no separate penalty has 
been provided in this Act shall be punished 
with imprisonment for a term which may 
extend fo one year, or with fine not exceed- 
ing one thougand rupees, or with both. 


26. Offences by companies. 


(1) Where an offence onder this Act or any 
rule made thereunder has been committed by 
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a company, every person who, at the time the 
offence was committed. was in charge of, and 
was responsible to, the company for the con. 
duct of tre business of the company, as well 
as the company, shall be deemed to be guilty 
of the offence and shall be liable to be pro. 
ceeded against and punished accordingly: 

Provided that nothing contained in thie 
gub.section shall render such person liable to 
any punishment if he proves that the offence 
was committed without hia knowledge or that 
he had exercised all due diligence to prevent, 
the commission of such offence. 

(2) Notwithstanding anything contained in 
enb-section (1), where an offence under this 


Aot or any rule made thereunder has been ` 


committed by a company and it is proved tha 
the offence has beencommitted with the consent 
or connivance of. or is attributable to any 
neglect on the part of, any director, manager, 


. secretary or other officer of the company, such 


director, manager, secretary or other officer 
shall also be deemed to be guilty- of that 
offence and shall be liable to be proceeded 
against and punished accordingly. 

Eaplanation, — For the purposes. of this 
section, — : 

(a) “company” means any body corporate. 
and includes a firm, society, trade union or 
other assoc'ation of individuals; and : 

(b) “director”, in relation to a firmi’ 
socisty, trade union or other asgociation of in. 
dividuals, means & partner in the firm or a 
member of the governing body of such 
society, trade union or other association of 
individuals. 


27. Bar to the prosecution of offences 
under the Act. 


No court shall taka cognizanca of any 
offence under this Act, except with the- previ. 
ous. sanction of the Central Government or 
any officer authorised by that Government in 
this behalf. 


28. Investigation into cases. under the 
Act. 

Notwithstanding anything contained in the- 
Oode of Oriminsl Procedure, 1973, any ‘offence 
punishable under this Aot may also be investi- - 
gated into by such authority as the Central 
Government may specify in this bebalf and 
the authority so specified shall have all the 
powers wh'ch sn officer.in.chargo of a police 
station haa while making an investigation into 
a cognizable offence. 


29. Protection of action taken in good 
faith. 


No suit or other legal proceedings shall lie 
against the Osntral Government in respect ‘of 
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-ganged by anything which is in good faith done 
-or intended to be dons in pursuanc3 of the 
“provisions of this Actor, any rule or order 
‘made thereunder. 


30. Power to make rules, 


(1) The Central Government may, ‘by noti- 
‘floxtion in the Official Gazetta, make rules for 
earrying out the provisions of this Act. 


(2)-In particular. and without prejudice to 
. the generality of the foregoing power. such 
¢ rules may provide for all or any of the follow. 
` ing matters and namely :— 
_ (a) the time within which, and the manner 
in which, intimation is to be given by an asgo- 
` dation referred to in section 6, with regard to 
the foreign contributions received by it; 


(b) the limita up to which receipt of 
acholarsbips. stipends or payments of a like 
nature need not be intimated to the Oentral 
Government; 

(o) the time within which, and the manner 
in whioh, intimation is to be given by parsons 
receiving any scholarship, stipend or any piy- 

: ment of a like nature from a foreign source; 


: (d) tho time within which, and the manner 
in which a candidate for election should give 
` dntimation ag to the amount of foreign con. 
tribution received by him at any time within 
one hundred and eighty days from the date 
when he became such candidate; _ 

(e) the form and manner in which an ap. 
plication shall be made for obtaining prior 
permission of the Central Government to re. 
aeive foreign contribution or foreign hospi. 
tality; 

(f) the manner of service of the prohibitory 
order made under section 12; 

(g) the form and manner in which account 
ar record referred to in seation 13 shall be 
maintained; 

(bh) the limits up to whioh an officer. not 
below the rank of an Assistant Sessions Jadge, 
may make adjudication of aonfiacation; 

_ (i) any other matter which is required to 
be, or may be, pragcribed. 
- (3) Every rule made by the Central Gov. 
ernment under this Act shall be laid, as soon 
`- ag may be after it is made: before each House 
ef Parliament while it ia in session for a total 
poriod of thirty days which may be comprised 
in one session or in two or more success ve 
geasions, and if, before -the expiry of the 
session immediately following the session or 
the successive sessions aforesaid, both Houses 
‘agree in making any modification in the rule 
. er both Houses agree that the rule should not 
` be made, the rule shall thereafter have effect 
nly in such modified form or be of no effes}, 


as fho esse may be; so, however, that any 
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such modification or annulment shall be with. | 


out prejudice to the validity of anything previ. . - 


ously done under that rale. 


_31. Power to exempt. 


It the Central Government. is of opinion 
that ig necessary or expedient in the Interagts 
of the general..pub'ic so to do, it. may, by 
order and subject to such conditions as may be 
specified in the order, exempt any asrociation 
(not being a political party), organisation or 
any individual (not being a candidate for elec. 
tion) from the operation of all or any of the 
provisione of tbig Act and mav, as often as 
may be necessary, revoke or modify such order. 


3%. Act not to apply to Government 
transactions. 

Nothing contained in this Act shall apply 
to any transaction between the Government of 
India and the Government of any foreign 
country or territory. 


et ate 


THE TAMIL NADU APPROPRIA- 
TION ACT, 1976 


(Act No. 50 of 1976) 
(31st March, 1976) 


An Act to authorise payment and appro- 
ptiation of certain sums from and out 
of the Consolidated Fund of the State 
of Tamil Nadu for the services of the 
financial year 1976-77, 


Be it enacted by Parliament inthe Twenty- 
aeventh Year of the Republic of India as 
follows:— 


(Text of the Act not Printed) 


THE TAMIL NADU APPROPRIA. 
TION (NO. 2) ACT, 1976 
(Act No. 51 of 1976) 
(31st March, 1976) 


An Act to authorise psyment and appro. 
priation of certain farther sums from 
and out of the Consolidated Fund of 
the State of Tamil Nadu for the ser- 
vices of the financial year 1975-76. 

Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of Indie as 
follows:— 

(Text of the Act not Printed) 
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THE GUJARAT APPROPRIATION 
ACT, 1976 © 
(Act No. 52 of 1976) ` 
(31st March, 1976) 


An Act to authorise payment and appro- 
priation of certain sums from and out 


of the Consolidated Fund of the State - 


of Gujarat for the services of the finan- 
-Clal year 1976-77. 2 


Ba it enacted by Parliament inthe Twenty» 


‘seventh Year of the Republic of India BE 
follows: — 


‘(Text of the Act not Printed) 


—— ee 


THE MATERNITY BENEFIT. 
(AMENDMENT) ACT, 1976 - 
(Act No. 53 of 1976)* 
(3rd April 1976) 
An Act further to amend the Maternity 
Benefit Act, 1961. 
Ba it enacted by Parliament in the Twenty. 
seventh Year of the Republic of Indis ag 
folldwa: — 


1. Short title and commencentent. 


(1) This Aot may be called THE MATER. 
NIPY BENEFIT (AMENDMENT) AOT, 1976. 


(2) It shall come into forca on, such date as 
the Qentra] Government may, ‘by notification 
in the Official Gazette, appoint. 


2. Amendment of section 2, 


In section 2 of the Maternity Benefit Act, 
1961 (bercinaftar referred to ag the principal 
Act), in sub. section (2), for the word, figure 
and letter ''seotion 5A”, the words, fignies 
and letters ‘‘sections BA and bB” shall be 
substituted. 


3. Insertion of new section 5B. 


After section 5A of the principal Act, thi 
following section shall be inserted, namely: — 


Payment of maternity benefit in certain 
cases, 


"6B, Every woman— 

(a) who is employed ina factory or other 
establishment to which the provisions of the 
Employeas’ Stata Insurance Act, 1948, apply; 

(b) whose wages (excluding remuneration 
for overtim3 work) for a month exceed the 
- amount specified in sub-clause (b) of clause (9) 
of section 2 of that Act; and 


[>] Received the assent of the. President on -8-4. 
1976, Act published in Gas, of India, 8-4-1976, 
Part I1-8.1, Ext. P. 475. 

Bor Statement of Objests aud Reasons, see 
Gaz. of India, 22-1-1978, Part IL-3, 2, R 
`P. 436, 


~ {s) who fulfils the conditions specified in 
sub-section (2) of section 5, 
zball be entitled to the payment of maternity 
benefit under this Bot.” 


THE INDIAN STANDARDS INSTI- 
` TUTION (CERTIFICATION 
MARKS) AMENDMENT 
ACT, 1976 


(Act No. 54 of 1976)* 
(3rd April, 1976) 


An Act further to amend the Indian Stan- 
dards Institution (Certification Marks) 
Act, 1952. 
Be it enacted by Parliament in the - Twenty- 

stventh Year o! the Republic of India ‘as 

followa: = 


1, Short title. 

This Act may bə called THE INDIAN 
STANDARDS INSTITUTION (OERTIFIOA. 
TION MARKS) AMENDMENT AOT, A 


2. Amendment of section 20, : . 
In seotion 20 of the Indian Standards Ta 
stitution (Osrtification Marks) Act,1952 (harein. 

after referred to a3 the principal Act),— 

(i) in sub-section (2), clause (e) shall be 
omitted; 

(ii) aub.section (4) shall be omitted. 


3. Amendment of section 21. 

In section 21 of the principal Act, in sub. 
cection (2), after the word and figures ‘séo. 
tion 20”, the worda ‘and may also provide. 
for levy of fees for the grant or renewal of 
any licence” shall be inserted. 


_ 4. Insertion of new section 22, 


In the principal Act, after section èl, the 
following se:tion shall be inserted, namely: — 


Rules and regulations to be laid before 
Parliament. 

"22, Evory rule and every raia made 
ander this Act shall be laid, as soon as may 
be after it is made, before each House of 
Parliament, while it is in session: for a total- 
period of thirty days which may be comprised 
in one session or in two or more guccersive - 
sesiions. and if, before the expiry of the sas.” 


sion ‘immediate'y following the session or the 
both Houses ` 


Buccessive sessions aforesaid, 
agree in making any modification in the rule 


[¥] Received the assent of the Preaident on &-4-. 
1976 Aot published in Gaz, of India, 8-4- 1978, 
Part 11-8, 1, Eat, P. 477. f 
For Statement cf Objects and Reasons, fee `- 
Gas. of India, 8-2-1976, Part II-B. 2, Ext., 

P. 68 5. ; 
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or regulation, as the case, may ba, or both 
Houses agrea that the rale or egalation, a3 
- the case may be, should not be made, tha rale 
or regulation shall thereafter have effect only 
in euch modified form or be of no effect, as 

the case may be; go, however, that any such 
modification or annulment shall be without 


prejudice to the validity of anything previ. - 


ously done under that rule or regulation.” 


‘THE IRON ORE MINES AND MAN. 
‘GANESE ORE MINES LABOUR 
“WELFARE CESS ACT, 1976 


[ Act No. 55 of 1976 |* 
[ 7th April, 1976 | 

An Act to provide for the levy and colle- 

ction. of acess on iron ore and man- 

ganese ore for the financing of activities 

to promote the wolfare of persons 

employed inthe iron ore mines and 
“manganese ore mines and for matters 
_connected therewith or incidental 

thereto. 


Be it enacted by Parliament in the Twenty. 
seventh - Year of the Republic of India as 
follows :— ; 


1. Short title, extent and commencement, 


` (1) This Act may be called THH IRON 
ORE MINES AND MANGANESE ORE 
MINES LABOUR WELFARE OESS AOT, 
1976, 


(2) It extends to the whole of India. 

(3) It.shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint, and different 
dates may be appointed for different States: 


Provided that the Central Government may, 
by notification in the Official Gazette, apply in 
tha first. instance the provisions of thia Act, 
only to iron ore mines, or only to manganese 
ora mines ina State with effect from such 
date ag may be specified in the notification, 
and if that Government ‘is satisfied that it is 
necessary or expedient so to do, it may extend 
` this Act to all iron ore mines and manganesa 
orè mines in that State with effect from such 
date ag may be specified in the notification 
‘published in Official Gazette. 


2. Definitions. 


(1) In this Act, unless the context otherwise- 
requires, — 


‘[¥] Resia the’ assent of the President on 
7-4-1976 -Aot published in Gas. of India; 
8-4-1976, Part. II 8. 1 Ext, P 481. 
For Statement of Objects and Ressons, tes Gas, 
of India 6-2-1976, Pt. II 8. 2 Ext, P. 579. 
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(a) export” moans taking out of India 
to & plaza outside India. - 
(b) “ Funi” maans the Iron Ore Mines 


‘and Manganese Ore Mines Labour Welfare 


Fund formed under section 3 of the Iron Ora 
Mines and Manganesa Ore Mines Labour Wel- 
fare Fund Aot, 1976; 

(0) '* pregeribed” means prescribed by rales 
made under this Act. 

(2) Words ani expressions used but not 
defined in tbis Act and defined in the Iron Ora 
Mines and Manganese Ore Mines Labour Wel. . 
fare Fund Act, 1976, shall have the maanings 
respectively assigned to them in that Act, 


3. Levy and collection of cess on Iron 
ore and manganese ore. 


With effect from such date ag the Central 
Government may, by notification in the Oficial - 
Gazetta, appoint, there shall be levied and 
collected ag a cess for the purposes of the Iron 
Ore Minea and Manganese Ore Mines Labour 
Welfare Fund Aot, 1976 — 

(i) on all iron ore produced in any mine.— 
` (a) a duty of customs, where such iron ore 
is exported; or 

(b) a duty of excise, where such iron ore 
is sold or otherwise disposed of to the ocoupier 
of any metallurgical factory, or to any person 
who in turn sells it to a metallyrgical factory, 
or ig used by the owner of the mine in any 
metallurgical factory, 
at such rate not exceeding ona rupes per 
metric tonne of iron ore as the Central Gov. 
ernment may, from time to time, fix.by noti. 
fication in the Official Gazette; 

(ii) on all manganese ora produced in any 
mine,— 

(a) a daty of customs, whera such manga. 
nese ore is exported; or 

(b) a duty of excise, where such manganese 
ore is sold or otherwise disposed of to the 
occupier of any metallurgical factory, or to 
any person who in turn sells if to a matallur. 
gical factory, or is used by the owner of the 
mine in any metallurgical factory, 
at such rate not exceeding six rupeas per 
metric tonne of manganese ore as the Central 
Government may, from time to time, fix by 
notification in the Odicial Gazetta. 

Hzplanation.—Where the owner of any 
iron ore mine or manganese ore mine is also 
the occupier of a metallurgical factory, then, 
for the purposes of sub-clause (b) of olauge (i) _ 
or gub.clauge (b) of clause (ii) all the iron ore 
or manganese ore, a3 the case may be, produ. 
ced in the mine and not sold or otherwise 
disposed of to the occupier of any other mata. - 
llorgical factory or to any other person shall 


be deemed, unless the contrary is proved, 
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@a bazo been used by such owner for his own 
suatallangical factory. 


"4. Payment of duty of customs and ane 


of excise. 


{1} Every duty of customs leviable under this 
-Aot om any iron ore or manganese ore shall ba 
qayable to the Central Government by the 
ersen by whom -the iron ore or, as the case 
mmay bo, reanganese ore is exported. 

-(2} Every duty of excise leviable under 
dhis Asten any iron ore or manganese ore 
sghali be payable— 

fa} ¢o the oosupier of—the metallurgical 
@astory by the person by whom such iron ore 
“Or manganese Gre is sold or otherwise disposed 
af to such occupier, 

(b) é9 the Central Government, by the 
owner cf the iron ora mine or manganese ore 
amine where the iron ore or mangansse ore is 
asel by euch owner in any metallurgical 


within auch period ag may be prescribed. 


(3) AU amounts referred to in clause (a) of 
-of sub.gection (2) shall be collected by the oc. 


<aupier ofthe metallurgical factory in such 


menner, and paid by him to the Central 


‘Government within such period, as may be 


q@uascribed. 


‘5. Crediting proceeds of duty to Conso- 
tidated Fund of India. 


The proceeds of duty of customs and duty ` 


‘af excise levied under section 3 shall be cre. 
ited o the-eongolidated Fund of India. 


G. Power of Central Government to 
exempt. 
‘Natwithstanding anything contained in thig 
hot, if the Central Government is of opinion 
‘tiigt in respect of any metallurgical factory 
‘or clars of metallurgical factories the levy of 
tke daty of customs or duty of excise on iron 
care af manganese ore under this Act ig dig. 
“proportionate to the cost of collection of such 
duty of customs or duty of excise from sugh 
‘metallurgical factory or clasa of metallurgidal 
rfactorieg, it may, by notification inthe Official 
‘Gazette and subject to such exdeptions and 
-quodificationa as may be specified in the said 
moGifeation. exempt sach metallurgical factory 
sax class of metallurgical factories from all or 
sany of the provisions of this Act. 


%. Interest payable by occupiers of fac- 
tories and owners of mines. 


Ef any ocenpier of a factory or any owner 
<Ë ait iren Gre mine ora manganese ora mina 
‘fails to pay any amount payable by him to 
‘ha Central Government under section 4 
~wxithin the 
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such occupier or owner, asthe oase may be, 
shall be linble to pay simple interest at twelve 
per cent y 3r-annum on the amount: to ba paid 
from the date on whioh such payment is due 
till such amount is actually paid. 


8. Penalty for nonepaymsnt of daty of 
excise within the prescribed period. 


If any duty of axcise payable by the ocoa. 
pier of tha metallurgical factory or the owner 
of the iron ore mine or manganese ore-mine ` 
to the Oentral Government under section 4 ig 
not paid to that Government within the’ 
period prescribed thereunder, it shall ba deem. ~ 
ed to ba in arrears and the authority pregarib. 
ad in thi; babalf may, after such inquiry as it 
deems fit, impose on the ocsupier of the me- 
tallurgioal factory or as the dace may be on 
the owner of the iron or mine or manganese’ 
ore mine a penalty not exceeding the amount 
of duty of excise in arrears: 

Provided that before imposing any each 
penalty such occupier or such owner. as the 
case may be shall be given a reasonable op. 
portunity of being heard and, if after such 
hearing the ssid authority is satisfied that tha 
default was for any good and sufficient reason; 
no penalty shall be imposed under this section. 


9, Recovery of amounts due nader the 
Act. 


Any amount due under this hist (including 
the interest or penalty, if any, payable under 
section 7 or section 8, ag the casa may be) 
from any occupier ofa metallurgical factory 
Or any owner of an iron ore mine or & man. 
ganesa ore mina may be recovered by tha 
Osntral Government in the same manner a3 
an arrear of land - revenue. 


10. Penalty for evasion of duty of excise. 


(1) Whoever wilfully or intentionally eva. 
deg or attempts to evade the payment of duty 
of excise payable by him to the Oentral 
Government under this Act, shall, on convic- 
tion, be punishable with imprisonment which 
may extend to six months, or with fine which 
may extend to one thousand rupaan, or with 
both. 

(2) No court shall take cognizance of an 
offence punishable under this secticn, sava 
on a complaint made by, or under the autho. 
rity of, the Central Government. 


11. Offence by companies. 

(1) Where an offence under this Act hag 
been committed by a company. every person 
who atthe time. the offerca was committed 
was in charge of. and was responsible to, tha 
company for the conduct of the business of the 
company as well as the company, shall ba 
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be liable to be proceeded againat and punished 


a ; accordingly: 


Provided that nothing coabaidet in thia ah? 
. ‘éection shall renter any such person liable to 


"| punishmant, if he proves, that the offence was 


‘gom nitted without his knowledge or that he 
had ‘exercised all due diligence to prevent the 
commission of such ofence. 


(2) Notwithstanding anything contained in 
- gub section (1), where any offenca under this 
Act has baen com nitted by a company and it 
` is proved that the offence has b3en committed 
. ‘with the consent or connivance of, or is attri- 
‘batable to any naglect oa the part of, any 
director, manager, secretary or other officor 
of the company. such direstor, manager, secre. 
tary or other officer shall ba deamed to ba 
guilty of that offence and shall be liable to be 
proceeded against and panished accordingly. 


Explanation. — For the  purpo: :e3 of this 


section, — = 

(a) “company” means any bady corporate 
and includes a firm or other association of 
individuals: and - 

(b) “director”, in relation to a firm, means 
8 partner in the firm. 


.12. Protection of action taken in good 


faith, 


No suit, prosecution or other legal proceed. 
ing shall lie against the Central Government 
or any Officer or oth:r employee of the Oen. 


tral Government for anything which is in ` 


good faith done or intended to be dona under 
this Aot or the rules made thereunder. 


13. Repeal and saving. 4 


` (L) As from the commencement of this Ast, 
the: Iron Ore Mines Labour Welfare Oese 
Ast 1961, shall stand repealed. 


(2). (a) The amount collected as cess, 
. under the Act repealed by sub-section (1), 
‘ shall be credited to the QConsolidatad Fund 
of India.- 

(b) Tae Oentral Government may, after 
due appropriation mada by Parliament by 
law in this behalf, credit to the Funi an 
amount not.éxceeding tha proseeds of cess 
‘creditsd under olause (a), after delucting 
- the cast of collection a3 determine] by that 
Government. 


14, Power to mike rules, | 


(1) The Oentral Government may, by noti- 
fisation in the Oficial Gazette, ani subjes 


to the condition of previous publication, make 
rules for sles lees out the provisions of this ` 


Act, 
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(2) In particular. and without: ‘prejadine> 
to the genezality of the foregoing. power, 


„Buch rules may proyide for — 


(a) tha aggegam nt and collection of thes - 
duty of cu:toms or duty of excise levied. 
unter section 3; ; 

(b) the making of refands, remissions anti 
recsveries of tha duty of customs or taty af 
excise levied under s3ction 3; 


(c` the period within whioh- 
galling or otherwise dispæing of tha iron ere> 
or minganese ore to the occapier of the 
métallargical factory shall pay the duty of 
exdige to such ozoupier under: sub-section {a}: 
of aection 4; 

(d) the perio] withim which: the owner ol 
the iron ore mine or manganesa ore mine 
shall piy the daty of exoise:to- the Gentrals 
Government under- gub-sectioa (2) of sam- 
tion 4; 

(e) the manner in which the cecupiss- 
of the metallorgio:l factory shalt colfasd. 
ths duty of excise under gab-seckion. (3) off 
sedtion 4; 

. (f) the period withia whish the occupier af 
the matallargical factory shall pay to the 
Oentral Governman: the daty of exsiss:. 
collected by him under gibseotion (3) aff - 
section 4; 

(g) the authority which may impois axy- 
penilty under section 8; 

(h) any other mitter which has by bo or 
may be prazoribad, or provided for, by raters 

under this Aot, 

(3) In making'any rule undor clavse (e) ay 
sub-section (2, ths Central [Governzsent. 
may direct that a breach thereof skali be: 
punishable with fine which may extend ie 
five hunired rupees, 


(4) Every rule made under this seston 


‘shall be ‘laid, aa soon as may be after iè fe 


made, before each House of Pathemeni, 

while it ia in session, for s toiat perio? alt 
thirty daya which may be comprised in ona 
Beasion or in two or more successive soont 

and if, before the explry of the session iii- 

madiately following the gession or the sab.. 
Gaisive sezsioaa’ aforezaid, both Houses agree: 
in makiag any modification in the rele ar- 
bith Houses agree that the rule showið nek 
ba made, the rule shall -theresfter have effec 
only ia such modified form or-be of no offend. 
as the case may be; go, however, thad any. 
such modification or annulment shal? be 
without prejudic3 to the validity of anything: | 
praviously dona under that rale. 


es 
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THE BEEDI WORKERS WELFARE 
-CESS ACT, 1976 . 


(Act No. 56 of 1976)* 
(7th April, 1976) 
An Act to provide for the levy and collec- 


tion, by way of cess, a duty of excise. 


‘on tobacco issued for the manufacture 
of beedi. 


_ Be it enacted by Parliament in the Twenty. 
seventh Yaar of the Republic of India aa 
follows:— - 


‘1. Skort title, extent and commencement. 


(1) This Act may be called THE BEEDI 
WORKERS WELFARE OESS AOT 1976, 


(2) It extends to the whole of India. 


. ($) It shall come into force on guch date as 
the Qantral Government may, by notification 
-in the Official Gazette, appoint, 


2. Definitions. 


In fhis Act, unless the context other wise 
‘requires, — 

(a) “Fand” means the Beedi Workers Wel. 
fara Bond formed under section 3 of the 
Beedi Workers Welfare Fand Act, 1976. 

(b} “prescribed” meas prescribed by rules 
_ made under this Act. 


3. Eeyy and collection of cess on tobacco 
“issued for manufacture of beedi, 


(1} With effes: from such date as the Cen. 
tral Government may, by notification in the 
Offidial Gazette, appoint, there shall be levied 
and gollested by way of cess for the purposes, 
of she Boedi Workers Welfare Fand Aot, 1976, 
on go much of the tobacco as is issued to any 
person from a warehouse for any purpoge ia 
conneaiion with the manufacture of beedi. a 
duty af excise at such rate not exceeding one 
xapee per kilogram on such tobacco ag the 
Central Government may, from time to time, 
fix hy notification in the Official Gazette. 

Explanation —In this sub-section, ‘ware. 


house” means any place or premises app int. 
ed or licensed under rula 140 of the Osntral 


Exoise Rules, 1944, made under the Central: 


Eixcises and Salt Act, 1944. 


(2) The duty -of excise levied under sub- 
section (1) shall be in addition to any oess or 
duty leviable on tobacco under any other law 
for the time being in force. 


[*] Becsived the assent ck the President.on 7-4- 
1976 Act published in Gas, of India, &:4- 
1878, Part II-S. 1, Ext. p 487, 


For Statement of Objects and Reasons, a Gas; ot 
India, 2-1-1978, Part II-S. 2, Ext., p. 225, . 
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4. Crediting of proceeds of duty to the. . 


Consolidated Fund of India. 


The proceeds of the duty of excise levied 
under sub-section (1) of section 3 shall be- 


credited to the Consolidated Fund of India. 


5. Power to call for information. . 


The Oentral Government or any other 
authority specified byitin this behalf may 
require any person to furnish for tha purposes. 


of this Aot, suoh statistical and any other’ in-s 


formation a3 it may think fit. 


6. Protection of action taken in good. 
faith. 


No snit, prosecution or other legal PEA 
ing shall lie against the Osntral Government. 
or any Officer or other employee of the Oen. 
tral’ Government for anything which is im 
good faith done or intended to be done under 
this Act oc the rales made thereander, ` 


7. Power to make rules. 
(1) The Central Government may, by noti- 


fication in the Official Gazette, make rules for. 


carrying out the provisions of this Aot.: 


(2) In particular and without prejudica to- 


the generality of the foregoing power, auch. 
rules may provide for— 

(a) the assessment and collection of “the: 
duty of excise levied under section 3. 

(b) the furnishing to the Central Govern.. 
ment or any other authority specified by it im 
this behalf by any person of such atatistical 
and any other information ag may be required. 
to be furnished under section 5: P 

(o) any other matter whish has to be or: 
may be prescribed, or provided for, by. rales 
under this Act. 

(3) Every xule made under this. section. 
shall be laid, as goon ag may ba after ik is. 
made, before each House of Parliament, while- 
it iain session, fora total period of thirty 


s 


days which may be comprised in one ses3iomw: - 


òr in two or more successive sessions. and if, 
before the expiry of the session immediately 
following the session or the suicessive sessions: 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree. 


that the rale should not ba made, the rule ` 


shalt thereafter hava effect only in sugh 
modified form or be of no effeot, ag the cage 
may be; so, howaver, that aay such modifica. 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule. 
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THE COMPTROLLER AND AUDI. 
TOR-GENERAL’S (DUTIES. POWERS 
AND CONDITIONS OF SERVICE) 
AMENDMENT ACT, 1976 
(act No. 58 of 1976)* 

(8th April, 1976) 
An Act -toamend the Comptroller and 
. Auditor-General’s (Duties, Powers 
and Conditions of Service) Act, 1971. 
Be it enacted by Parliament in the Twenty- 
seventh Year of the Republic of Indis ag 
- tollows:— 


1. Short title and commencement. 


(1) This Act may be called THE OOM. 
PTROLLER AND AUDITOR.GENE&RAL’S 
{DUTIES, POWERS AND CONDITIONS OF 
SERVICE) AMENDMENT AOT, 1876. 

(2) It shall be deemed to have come into 
force on the lst day of March, 1976. 


2. Amendment of section 10, 


In section 10 of tha Comptroller ani 
Auditor.General’s (Duties, Powers and Oon- 
ditions of Service) Act, 1971 (herelnafter 
referred to ag the principal Aot), In sub. 
sect on (1),— 

(a) for the firat proviso, the following 
p:ovisos shall be aubstituted, namely: — 

"Provided tbat the President may, after 
oongaltation with the Comptroller and Andi. 
tor-General, by order, relieve him from tha 
responsibility for compiling — 

(i) the said accounts of the Union (either 
at once or gradually by the issue of several 
orders); or 

(ii) the accounts of any partloular services 
or departments of the Union: 

Provided further that the Governor of & 
State msy, with the previous approval of the 
President and after consultation with the 
Comptroller and Auditor.General by order, 
gelieve him from the responsibility for com. 
piling— 

(i) the said accounts of the State (either 
at once or gradually by the issue of several 
orders), or 

(ii) the accounts of avy particular servises 
or departments of the State:”; 

(b) in the second proviso, for the worda 
“Provided further.” the words ''Provided 
also” shall be substituted. 


. Amendment of section 11. 


ere section 11 of the principal Act,— 
(a) for the words “by any other person 


[*] Received the assent of the President on 


€-4-1976 Act published in Gas. of India; 
8-4-1976. Part II-S.1, Ext. P. 493, 

For Statement of Objesta and Reasons, see 
Gas of India; 23-8-1976, Part II-S, 3, Ext. 
P, 717, : 
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responsible in that behalf,” the words ''by 


-the Government or any other “parson res- 


ponsible in that behalf” shall be substitated: 


(b) the following provisos shall be Inserted 
at the end, namely:— 

“Proviled that the President may, after 
consultation with the Comptroller and Audi- 
tor.General, by order, relieve him from the 
responsibility for the preparation and sub. 
mission of the acjounts relating to annual 
receipts and disbursements for the purpoja 
of the Union or of a Union territory having 
a Legislative Assembly: 

Provided further that the Governor of a 
State may, with ths previous approval of the - 
President. and after congultation with tha 
Comptroller and Auditor-General, by order, 
relieve him from the responsibility for the- 
preparation and submission of the accounta 
rola‘ing to annual receipts and disburaementa 
for the purp ss of tha State.”. 


4. Amendment of section 22. i 

In section 22 of the principal Acti — 

(a) ia clauie (b) of sub-section (2), aftor 
the words "the accounts of,” the words 
“the Union or of a State or of” shall be 
inserted: 

(b) in sub-section (3), for the words ‘in 
two successive sessions,” the words "in two 
or more successive sessions.” and for the 
words ‘the session in which ibis so laid or ` 
the session immediately following,” the words 
“the semion immediately following tha 
session or the gsuccagsive sessions aforesaid’; 
shall be substituted. 


5. Repeal and saving. 


(1) Ths Compiroller and Auditor-Gene. 
rals (Daties, Powers and Conditions ot Sar. 
vice) Ameniment Ordinance, 1976, ig heraby 
repealed. ; 

(2) Notwithstanding guch repeal, anything 
done or any astion taken under the principal 
Ast, a3 amended by tha said Ordinsnce shall 
be desmad to have been done or taken under 
the principal Act a3 amended by this Aot. 


Re aa 


THE STANDARDS OF WEIGHTS. 
AND MEASURES ACT, 1976 


( Act No. 60 of 1976) 


PART I 


Provisions Appiicasne To Evary Part 
‘1. Bhort title, extent and commencement. 
« 2. Definitions. 
3. Provisions of this Act, to override the. 
` . provisions of any ‘other law. 
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PART II 


ESTABLISHMENT OF STANDARDS oF WEIGHTS 


AND MkAsvaEs 


OHAPTER I 

StaNDARD UNITS- 

4, Units of weight or measure to be based on 
metric system. 

5, Baie unit of length. 
6. Base unit of masi. 
7. Base unit of time. 
8. Base unit of electric current. 


9. Base unit of thermodynamic temperature. : 


10. Base unit of luminous intensity. 

11. Base unit of amoant of substance. 

12. Supplementary, derived, special and other 
units of weight or measure their sym. 
bols, definitions, eto. 

13. Basa unit of numeration. 

14., Btandard unit of welght or measure, 


CHAPTER II 


PaysicaL REPRESENTATION OF STANDARD 
Units 


15. National prototypes. 

16. National standarda. 

17, National prototype and National standard, 
how to be kept. 

18. Reference, secondary and working stand. 
ards. 

19. Power to Central Government to prescribe 
physical characteristics, etc., of weights 
and measures. 


OHAPTER II 
STANDARD WEIGHTS AND MHASURES 


20. Standard weight or measure. 

21. Use of non-siandard weight or measure 
prohibited. i 

22. Manufacture of non standard welght or 
measure prohibited. 

23, Prohibition with regard to insoriptions, 


eto. 
CHAPTER Iv: 
Ovustopy AND VERIFICATION OF STANDARD 
EQUIPMENTS 


24, Supply, eto., of reference standards. 

25. Preparation and custody of secondary or 
working standards, 

26, Verification, stamping, eta, of secondary 
or working standards: 

27. Secondary or working standard which 
may be stamped. 


PART II 
APPOINTMENT AND POWERS OF DIRBOTOR AND 
OTHÈR Starr 
28. Appointment of Director and other staff. 
29. Power of inspection, ete. . 
30. Forfeiture, 
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PART IV 


INTER.STATE TRADE OR ComMBROB IN 
Wariaut, MEASÚSE OR OTHER Goopa. 


CHAPTER I 
APPLICABILITY OF THIS PART 


31. Part IV to apply fo inter.State trade or 
commerce only. 


OHAPTER II 
GENERAL 


32. Use of weighta only or measures only in 
certain cases. 

33. Prohibition of quotations, ete., otherwise 
than in terms of standard unite of wei- 
ghts measures or numeration. 

34, Any custom, usage eto., contrary to stand. 
ard weight, measure or numeration to 
be void. 

35, Manufacturers, eto. to maintain records 
and registers. 


OHAPTER III 
‘ApprovaL oF Mopsts 


36. Approval of models. 

37. Licence to manufacture weight or measures 
when to be issued. 

38. Waight or measure to contain nomber of 
the approved model, eto. 


OHAPTER IV 


COMMODITIES IN PaokaecsD Foru INTENDED 
TO BE SOLD OR DISTRIBUTED IN THE OCovuRsE 
OF INTER-STATE TRADE OR ComMEROS 
39. Quantities ani origin of commodities in 

packaged form to be declared. 


OHAPTER V 


VERIFICATION AND Srampina or Waiauts 
AND Maasvgns SENT FROM ONB STATE TO 
ANOTHER 

40. Definitions. 

41. Verlfication and stamping of weights and 
measures sent from one State to another. ` 

42, Weight or measure of the first category 
to be presumed to be correct throughout 
the territory of India. 

43, Weight or measure of the first category 
not to be gold or used in any State un- 
les? it ig stamped in the transferor 
State. 

44, Weights or measures of the second cate. 
gory received from transferor State to 
be produced before the local Inspector of 
the transferee State. 

45. Procedure when any weight or measure is 
transferred from a transferee State to 
another State. 

46. Manufacturers, eto., who send any weight 
or measure to any other State to submit 
return to the Controller. 
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Iuport AND Exeort OF WEIGHTS AND” 
MBASURES 


OHAPTER I 


_ REGISTRATION OF EXPORTERS AND IMPORTERS 
47, Persons exporting or importing any wei- 
ght or measure to get themselves regi- 


stered, , 
OHAPTER II X 


EXPORT AND IMPORT OF WEIGHTS, MRASURES 
’ AND OOMMODITIBS IN PAOKAGHD FORM 

‘48. Conditions under whith export of non-sta- 
` ndard weights and measures and other 

goods may be made. 
. 49: Non-metric weight or meagure not to be 

imported. 
PART VI ` 
OFFEXoRS AND THEIR TRIAL 
80. Penalty for use of non-standard weights or 
measures. 

51. Penalty for contravention of sect‘on 18, 
52. Penalty for contravention of section 22, 
53. Penalty for contravention of section 23. 
. 64, Penalty for contravention of section 29. 
55. Penalty for contravention of section 32, 
56. Penalty for contravention of seation 33, 
57. Penalty for contravention of section 34. 
58. Penalty for contravention of section 35. 
- 59. Penalty for contravention of section 36. 
60. Penalty for manufacture of weights or 


measures unless approval of model is in. 


force. 
61. Penalty for contravention of seation.38. 
62. Penalty for sale, ete., of unverified wei- 
ghis or ‘measures in the course of inter- 
State trade or commerce. 
63. Penalty for contravention of section 39, 
64. Penalty for contravention of section 47. 
65. Penalty for contravention of section 43. 
66. Penalty for contravention of section 49, 
67. Penalty where no specific penalty ia pro. 
‘vided 
68. Presumption to be made in certain caies. 

- 69. Penalty for psreonation of officials. 

470; Penalty for giving false information or 
falso returna. 
71. Vexatioua actions. 

` 73, Cognizance of offences, ete, 

` 73, Compounding of offences. 

74, Offences by companie3 and power of court 
to publish name, place of business, eta., 
of companies convicted. 

75. Provisions of Indian Penal Code not to 

` apply to any offense punishable under 


this Act, 
PART VII 
TRAINING INSTITUTE. 


76, Establishment of a training. Inetitute and 
provisions for training thereat, 
77. Training at other places. 
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PART VII _ 
MiIsOBLLANEOUS * 
78. Survey and statistica, 
79, Oonversion of non-metrio weights and 
. meagoreg into standard - units of weights 
or measures. Í 
80. Non-metrio weight or measure not to be. 
mentioned in any document, eto., or to 
form the basis of any contract after the 
commencement of this Act. 
81. Appeals, 
82. Levy of fees. 
83. Power t) make rules, 
84. Continuance of certain weights and mea- 
sures during transitional period. 
85. Repeal and savings. 


THE SOHEDULE 
[ Bee section 79 ] 


THE STANDARDS OF WEIGHTS 
AND MEASURES ACT, 1976 


fAct No. 60 of 1976]* | 
[8th April, 1976} 


An Act to establish standards of weights 
and measures, to regulate inter-State 
trade or commerce in weights. mea- 
sures and other goods which are sold 
or distribated by weight, measure or 
number, and to provide for matters 
connected therewith or incidentah 
thereto. 


Ba it ensoted by Parliament i inthe Twenty- 
seventh Year of the Republic of India as 


follows:—~ 
PART I 
PROVISIONS APPLIGABLE TO RYSRY Pat 


1. Short title, 
ment. 


(1) This Act may be callei THE STAN- 
DARDS OF WEIGHTS AND MEASURES 
AOT, 1976. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date as 
the Central Government may, by notification, 
appoint, and different dates may be appoint- 
ed for different— 

(a) provisions of this Acti 

b). areas, 

(o) classes of undertakings, 

(d) classes of goods, 

(e) classes of weights and measures, or 


T Received the assent of the President on 8-4- 
1976; Aot published in Gas, of India, 8-4- 
. 1976, Pi, 11-8. 1, Ext; p. 501. - 

` For Statement of Objects and Reasons, sc 
Haz, of India; 95-7-75 Pt, 1.8, 2, Ext; p. 478. - 


extent and commence- 
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(Í classés, of userg of . Weights and mes. 
ures, . 


and any- reference in any- such - provision to 
the commencement of this Ast -shall be con- 
strued as a referanoe to the coming into force 
-of that provision in:such areas, orin respedt 
of suoh olavses of undertakings, goods, weighta 
and measures or users of weights and mea. 
‘ures ‘in relation to which this Aot hag been 
brought into foree: 


Provided that the provisions of this Aot 
{including the standards established by or 
ander this Act) shall come into foroa in the 
State of Sikkim on such date, not being later 
‘than five years from the passing of this Act, 
asg the Central Government may, by notifics- 
‘tion, appoint, and different datas may ba ap- 
‘pointed for different provisions of this Aot or 
for different areas or for different ‘classes of 
undertakings or for different classes of goods, 
or for different classes ot weights and m*agures 

` or for different classes of users of weights and 
measures. 


2. Definitions. 


. In this Act, unless the context otherwis3 re- 
quires, — 

(a) “calibration” means all the operations 
which are necessary for the purpose of deter. 
mining the values of the errora of a weight 
or measure and, if necessary, to determine 
the other metrological properties of such 
weight or measure, and includes the actual 
fixing of the positions of the guage-marks or 
#oals.marks of a weight or measure, or in 
some cases, of certain prinsipal marks only, 
in relation to the corresponding values of tha 
quantity to be measured, 


Ezplanation.— Oslibration may algo be osr- 

riod out with a view to permilting the use of 
`a weight or measure ag a standard; 

. (b) “commodity in packaged :form” means 

commodity packaged, whether in any bottle, 

tin, wrapper or otherwise, in units suitable 

for sale whether wholesale or retail; 

(0) ‘'dealer’’, in relation to any weight or 
measures, Means a person who, or a firm ora 
Hindu undivided family which, carries on, 
directly or otherwiss, the business of buying, 
aelling, supplying or distributing any such 


weight or measure, whether for cash or for- 


daferred payment or for commission, remu. 
neration or other valuable consideration, and 
inclaudes— 

(i) a commission agent who carries on such 
business on behalf of any principal, 


(ii) an importer’ who sells: supplies, distri. 
- butes or otherwise delivera any weight or 


“measure to any user, manufasturer, seperreri j 


-~ consumer on any other person, - 


`The Standards of Weights & Measures Act; 1976 


[Kot 60] - 157 


“but does not include a manufacturer - who - 
_ olls, aupplies, distributes or otherwise deli. -i 


vers any ‘weight or msasuré to any person or 


category of persons referred to in this alause. -- o 


Explanation — For the removal of doubts, 
itis hereby declared that a manufacturer, - 


-who sells, supplies. distributes or otherwise 


delivers any weight or measure to any person 
other than a dealer, shall be deemed tobe a 
dealer, 


(a) ‘Director’ means the Director of Lagal 
Metrology appointed under section 28; 


(e) “export”, with its grammatical vatia- ie 


tions and cognate expressions, means taking 
out of India to a place outside India; 
(£) “falso package’ means any package 


which does not conform to the provisions of ~ 


thig Aob or any rala or order made théreundor 
in relation to such package; 

(g) "falso weight or measure” means any- 
weight or measure which does not conform to 
the standards established by or under this Act 
in relation to that welght or measure; 

(h) “General Confesenca on Weights and 
Measures” means the Conference General deg 
Poids et Measures established under tha Oon. ` 
vention du Metre; i 

(i) “import”, with its grammatical varia.. 
tions and cognate expressions, means brieging 
into India from s place outside India; si 

(i) "International Bureau of Weights and 
Measures” means the Bureau International 
des Poids et Measures, established ander the 
Convention du Metre, at Sevres in Franse; 

(k) ‘International Organisa'ion of Legal 
Matrology” means the Organisation Internati. 
onale de Metrologie Legale established under 
the Convention Instituant Une Organisation 
Internationale de Metrologie Legale; 


(1) ‘International prototype of ‘the kilo. 
gram” means the prototype sanctioned by the - 
First General Conference on Weights snd 
Measures held in Paris in 1889, ani deposited - 
at the International Bureau of Weights and 
Measures; 

(m) "inter-State trade or commerce”, in. 
relation to any weight or measura or other. 
goods which are bought, sold, supplied, dis. 
tributed or delivered by weight, measure or 
number, means the purchase sale, supply, dis- 
tribution or delivery whioh—— 


(i) occasions the movement of such souti: 
messure or other goods from one State fo an. 
other, or ; 

(ii) is effected by a transfer of documents of 
title to such weight, measure or other goods 
during ite -movement from one State to 
another. — 

- Eaplanatien T.—Whore any such weight or 
meagure ig, er other goods are, ‘delivered to a 
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carrier or other bailee for tranrmission, the 
. movement of such weight, measure or other 
goods shall, for the purposes of ‘sub-clause (ii), 
be deemed to commence at the time of such 
delivery and terminate at the time when 
delivery is taken from such carrier or bailee. 


` Explanation II.—Where the movement of 


any such weight, measure or other goode co. 
mmences and tsrminates in the same State, it 
‘shall not be deemed to be a movement of such 
weight, measure or other goods from one State 


= $to another merely by reason of the fact that 


in, the course of such movement it passes 
through the territory of any other State; 


(n) ‘label” meang any written, marked, 
stamped, printed, or graphio matter affixed to, 
. OF appearing upon, any commodity or patkage 
containing any commodity; . 

(o) “manufacturer” in relation to any wei- 
ght or measure, means a person who or a firm 
or # Hindu undivided family which,— 

(i) makes or manufactures such weight or 
measure. 


- (ii) makes or manufactures one or more 
parta, and acquires the other parts, of such 
weight or measure and, after assembling those 
parts, claims the end product to be a weight or 
measure manufactured by himself or itself, as 
- the case may be, 


(iii) does not make or manufacture any part 
_of such weight or measure but assembles parts 
thereof made or manufactured by others and 
claims the end product to be a weight or mea. 
gure manufactured by himself or itself, as the 
case may be, 

(iv) puts, or causes to be put, his own mark 
on any complete weight or measure made or 
manufactured by any other person “and claims 
such product to be a weight or measure made 
or manufactured by himself or itself, ag the 
case may he. 

‘Eazplanation.—Whera any manufacturer 
despatches any weight or measure or any part 
thereof to any branch office maintained by 

. him or it, such branch office shali nob be dee. 
med to be a manufacturer even though the 
parts so despatched to it are assembled at sueh 
. branch office, 
(p) “notification” means a notification pub- 
lished in the official Gazette; 

(q) ‘‘person’’ includes— 

(i) every department or office, ~ 

(ii) every organisation established or consti. 
tuted by Government, 

(iii) every local authority within the terri- 
tory of India, 

(iv) every co.operative soeiety, 

(v) every other society registered under the 
Bocieties Registration Aot, 1860; 

(r) “‘premiges” includes— .- 


The Standards of: Weights & Measures Act, 1976 


ALR. 


(i) a place where any business, industry, 
production or trade is carried on by a person, 
whether by himself or through an agent, by 


. whatever name called, 


(ii) a warehouse, godown or other place 
where any weight, measure or other goods are ` 
stored or exhibited, 

(iii) a place where any books of account or 
other documents pertaining to any trade or 
transaction are kept, 

(iv) a dwelling house, if any part thereof is 
used for the purpose of carrying on any busi- 
ness: industry, production or trade. 

Explanation.—'Place” includes a vehicle 
or vessel or any other mobile devica, with the 
help of which any trade or business is carried 
on, and also includea any measuring instru- 
ment mounted on a vehicle, vessel or other 
mobile device; 

(a) prescribed” mean pregoribed by rules 
made under this Act and “pregoribed autho. 
rity” means such authority as may be specified 
by such rules; 

(t) ‘reference standard” means the get of 
standard weight or measure which is made or 
manufactured by or on behalf of the Central 
Government for tha verification of any sedon- 
dary standard; 

(u) “repairer” includes a person who adjusts: 

cleans, Inbrica‘es or paints any weight or 
measure or renders any other service to such 
weight or meagure to ensure that such weight: 
or measure conforms to the standards establi- 
shed by or under this Act; y 


(v) “sale” with ifs grammatical variations 
and cognate expressions, means transfer of 
property in any weight, measure or other 
goods by one person to another for cash or 
for deferred payment or for any other valua. 
ble consideration. and includes a transfer of 
any weight, measure or other goods on the 
hire purchase system or any other system of 
payment by instalments, but does not include. 
a mortgage or hypothecation of, ora charge 
or pledge on, gueh weight, measure or other. 
goods; 

(w) “seal” means a device or process by 
which s stamp ‘ig made; and inaludes any wire 
or other accessory which is used for ensuring 
the integrity of any stamp; 

(x) "secondary standard” meana the set of 
standard weight or measure which is made or 
manufactured by or on behalf of the Central 
or State Goverment for the verification of 
any working standard; 

(y) “stamp” means a mark: which is made 
on, or in relation to, any weight or measure 
with a view to— 

Gi) certifying that such weight ¢ or measure 
conforms to the standard specified by or under 
this Act, or 
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(ii) Indicating that any mark which was 
previously made thereon certifying that such 
weight or measure conforms to the standards 
specified by or under this Act, has been obli- 
erated. st 


Eaplanation.—A siamp may be made by 
impressing, casting, engraving, etching, 
branding or any other proceas; 3 

(z) "transaction” means— 

{i) any contract, whether for sale, purchase, 
exchange or any other purpose, or 

(i) any assessment of royalty, toll, duty or 
other dues, or 

(iii) the assessment of any work done, 
wages due or services rendered; 

(za) ‘unverified weight or measure” meang 
& weight or measure which, being required to 
be verified and stamred under this Act, has 
not been go verified and stamped; 


(zb) “verification”, with its grammatical. 


variation] and cognate expressions, includes, 
in relation to any weight or measure, the pro- 
cess of comparing, checking, testing or adjust. 
ing such weight or measure with a view to 
ensuring that such weight or measure con. 
forma to the standards established by or 
under this Act, and also includes re-verifica- 
tion and calibration; 


(z0) weighing or measuring instrument” 
means any object, instrument. apparatus or de- 
vice, or any combination thereof, which is, 
or i3 intended to be, used, exclusively or ad- 
ditionally, for the purrose of making any 
weighment or measurement and includes any 
appliance, accessory or part associated with 
any such object, instrument, apparatus or 
deviea; 

(zd) "weight or measure’ means a weight 
or measure specified by or under this Act, and 
Includes a weighing or measuring instrument; 


(ag) “working standara” means the get of 
standard weight or meagure which is made or 
manufactured by or on behalf of Government 
for: the verification of any standard weight or 
measure, other thana national prototype or 
national reference or secondary standard. 


3. Provisions of this Act to override the 
provisions of any other law. 

The provisions of this Act shali have effeet 
notwith-tanding anything inconsistent tbere- 
with contained in any enactment other than 
this. Act or in any Instrument having effeot by 
virtue of any enactment other than this Act 


PART II 


EsraBLISHMANT OF ETANDARDS OF WEIGHTS 
AND MEASURES 


XN 
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CHAPTER I 
Standard uniis 


4. Units of weight or ‘measure to be bas- 
7 ed on metric system. 

(1) Every unit of weight or meagure shalk 
be based on the units of the metric rystem. ` 
(2) For the purposes of gub.section (1);— 

(a) the international system of units as re- 
commended by the General Oonference on 
Weights and Measures, and 

(b) such additional units as may be recom. 
mended by the International Organisation of 
Legal Metrology. oe 
shall be the units of the metric system. 


5. Base unit of length. 


(1) The base unit of length shall be the 
metre. 

(2) The "metre" is the length equal to 
1650 763.73 wave lengths in vacuum of the 
radiation corresponding to the transition bet- 
ween the levels 20 and 5d of the krypton-8@ 
atom. 10 7 ae 


6. Base unit of mass, 

(1) The bage unit of mass shall be the kilo. 
gram, 

(2) The “kilogram” ig the unit of mass; it 
is equal to the mass of the international pro- 
totype of the kilogram, 


‘7, Base unit of time. 


(1) The base unit of time shall be 
second. — 

(2) The “second” is the duration of 9 192 
631 770 periods of the radiation correspond. 
ing to the transition between the two hyper- 
fine levels of the ground state of the cae. 
sium-133 atom, 


the. 


8. Base unit of electric current. 


(1) The base unit of electric current shall 
ba the ampere, i 
- (2) The “ampere” is that constant current. 
wbich if maintained in two straight parallel- 
conductors of infinite length, cf negligible cir. 
cular cross-section, and placed one metre- 
apart in vacuum, would produce between. 
thege conductors a force equal to 2 x 107 new.- 
ton per metre of length. 


9. Base unit of thermodynamic tempera-. 
ture. . 
(1) The base unit of thermodynamio tem... 


_ perature shall be the kelvin. 


(2) The “kelvin” is the fraction 1/273.16 . 
of the thermodynamic temperature of the tri- 
ple point of water. . 
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(3) The kelvin. shall also be used for ex. 
/ pressing the interval or difference of tempe. 
Tature. 

(4) Zero degree Celsius corresponds to 
973.15 kelvin. 

(5) The degree Celsius may alzo be caed 
for expressing the interval or difference of 
temperature unit degree vase being equal 
to unit kelvin. ` . 


10. Base unit of luminous intensity. 


(1) The base unit of luminous Poi 
'ahall be the candela. 


(2) The “candela” is the loos inten- 
aity, in the perpendicular direction, of a gur- 
face of 1/600,000 rquare metre of a black 
body at the temperature of freezing platinum 
under a pressure of 101 325 newtons per 
saquare metro, ` 


11. Base unit of amount of substance. 


` (1) The base unit of amount of substance 
shall be the mole, 

(2) The ‘‘mole” is the amount of substanca 
of a system which contains as many elementary 
entities as there are atoms in 0.012 kilogram 
of carbon 12, 


(3) When the mole is uged, the elementary’ 


entities shall invariably be specified and may 
bə atoms, molecules, ions, elestrons, other 
particle, or specified groups of such particles, 


12. Supplementary, derived, special and 


other units of weight or measure — 
` their symbols, definitions etc. 


(1) The Central Government may, by rules 
‘made in this behalf, specify, in relation to the 
‘base units of weight or measure, such sup- 
plementary, derived, or other units or stan. 
dard symbola or definitions as the General 
Conference on Weights and Measures or thea 
Internatioual Organisation of Legal Metrology 
may recommend. 

Explanation. — ‘Derived unit” means a 
avit which ig derived from the bage, or gup- 
plementary, units or both, 

(2) The Central Government may, by rules 
made in this behalf, specify, such multiples 
-and sub-multiples of and physical constants, 
-and ratios or co-efficjents in relation to, units 
of weight or measure ss the Geheral Confer. 
-ance on Weights and Measures or the Inter. 
‘national Organisation of Legal Metrology may 
recommend. 

(3) The Central Government may, by noti- 
fication, declare for such period asit may 
consider necessary such special units of weight 
or measure ag the General Conference on 


“Weights and Measures or.the International . 
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Organisation of Legal Meteclosy may re- 
commend. 


13. Base unit of numeration. 


(1) The base unit-of numeration shall ba 
the unit of the international form of Indian 
numerals. 


(2) Every numer stion shall be made in as- 
cordance with the decimal system. ” 


(3) The decimal: multiples and sub.malti. 
ples of the numerals shall be of such denomin. 
ations:and be written in such manner ss tha 
Central Government may, after previoug publi. 
cation, specify by rules made in this behalf: 

Provided that no gush rule shall ba made 
before the expiry of six months from the date 
on which the draft of the proposed rules was 
first published in the Official Gazette, 


14. Standard unit of weight or measure. 


(1) The base unit of mass specified in sec. 
tion 6 and base units of measires specified in 
section 5 and sections 7 to 11 (both inclusive) 
and the supplementary and other unita apaci-. 
fied by rules made under section 12, shall ba 
the standard units of weight or measure, ag 
the cage may be. 


(2) The units of numeration specified by or 
under section 13 shall be the standard units: 
of numeration. 

Onaprer H 


Physical representation of standard units 


15. National prototypes. 


(1) For the purpose of deriving the valus- 
of the kilogram, the Oentral Government 
shall cause to be prepared a national prototype 
of the kilogram and shall cause its asourasy 
to be certified by the International Bureau of 
Weights and Measures in terms of the inter- 
national prototype of the kilogram and shall 
deposit the same in such custody and at such 
place as that Government may think fit. - 

(2) For the purprse of deriving the value 
of the metre, the Central Government may 
cause to ba prepared a national prototype of 
the metre and. where such prototypa ia caused 
to be made, shall also cause ita acouracy to be 
certified by the International Bureau of 
Weights and Measures and deposit the same 
in such custody and at such place as that 
Government may. think ft. 


16. National standards, 


(1) For the purpose ‘of deriving the value 
of the base unita, other than the base unit of 
macs, the Central Government sball cause to 
be prepared such objests or equipments, or 
both, ss may be necessary for the purpose 
and shall eause the accuracy of such objecte: 
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or equipments, or both, to be certified by the 


International Bureau of Weighta and Mea. 


ures of such periodical intervals ‘23 may be 


prescribed, and, aball, affer such certification, | 


deposit such objects or equipments, or both, 
in such custody and st such place as that 
“Government may think fit. 

‘(2) For the purpose of deriving the value 
of the supplementary and other units specified 
under section 12, the Central Government 
aball cause to be prepared auch objects or 
equipments, or both, a3 may be necessary for 
the purpose and shall cange the accuracy of 
-auch objects or equipments, or both to be cer. 
tified at such pariodical intervals and by such 
authority as may be pregoribed, and. shall 
alter certification, deposit such objects of 
equipments, or both in such custody and at 
such place as that Government may think fit, 


17, National prototype and national stan- 
dard how to be kept. 

Every national prototype specified in seo. 
tion 16 and every object or equipment, or 
Hoth, referred to ingection 16; shall be kept 
4n such mannar and under such conditions as 
may be prescribed. 
18, Reference secondary and working 

standards. : 

(1) Every— 

(a) reference standard, 

(b) secondary standard: and 

‘(c) working standard, 
ghall conform to the standards established by 
‘or under this Act and be verified and authen. 
Sicated at auch periodical intervals and in guch 
manner ad may be prescribed. : 

(2) Every reference standard, every secon- 
dary standard and every working standard 
ghall be kept in such manner’and under such 
<onditions as may be presoribed, 


¥9. Power of Central Government to 
prescribe physical characteristics, 
etc., of weights and measures. 

(1) The Central Government shall, in rela- 
tion to any weight or measure, prescribe the 
physical characteristics, configuration, constru- 
otional details, materials, equipment, perfor- 
mance, tolerances, methods or procedures of 
‘ests in accordance with the recommendations 
made by the International Organisation of 
Legal Metrology: 

Provided that where no such recommenda- 
tion hes been mada, the Oentral Government 
shall preasribe such physical charactoristica, 
configuration, construstional details, materi. 
als, equipment, performance, tolerances, me- 
¢hods or procedures of tests in relation to any 
weight or measure ag it may think fit. 
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-(2) Where it ig not reasonably practicable 
to give affect to any recommendation made by ` 
the International Organisation of Legal 
Metrology, the Central Government may 
make such changes of a minor natura in the 
recommendation of the International Organi- 
sation of Legal Metrology a3 may appear to if 
to be necessary. 


OHAPTER i 
Standard weights and meastres 


20. Standard weight or measure. 


(1) Any weight or measure which conforms 
to the standard unit of such weight or mes. 
sure and also conforms ġo such of ihe provi. 
gions of sections 16 to 19 (both inclnsive) sa 
are applicable to it shall be the standard 
‘weight or measure. 


(2) Any numeral which conforms to the 


.. provisions of section 18 shall be the standard 


numeral. 


21. Use of non-standard weight or meas 
sure prohibited. 


No waight, measure or numeral, other than 
the standard weight, measure or numeral, 
shall be used as a standard weight, measure 
or numeral. 


22. Manufacture of non.standard -weight 
or measure prohibited. 


_ No, weight or measure shall be made or 
manufactured unlegs if conforms to the stan- 
dards of weight or measure established by or 
under this Act: 

` Provided that the Central Government may 
permit the making or manufacturing of any 
weight or messure which does not conform te 
the standards established by or under this Acti 
if such weight or measure is made or manuta. 
etured‘exclusively for the purpose of any scis- 
ntific investigation or rezearch or for export 
and is made or manufactured under such con. 
ditions and restrictions s may be prescribed. 


23. Prohibition with regard to inscrip- 
tions, etc. 

No welght, measure or ‘other goods shall 
bear thereon any inecription or indication of 
weight, measure or number except in aciord. 
ance with the standard unit of such weight, 
measure or numeration established by or: 
under this Act: 

Provided that in relation to any welghty. 
measure or other goods which are manufs-. 
otured for scientific investigation or research- 
or for export, inscription or Indication thereon: 
of any weight, measure or number may also be. 
made in accordance with any other system of 


_ weight, measure or numeration if such inggri- 
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ption or indication is demanded by the person 
by whom such gcientific invest!gation or rese- 
areh is to be made or by the peracn to whom 
the export is to be made. 


OHAPTER LV 


Custody and vertfication of aantara 
equipments 
24. Supply etc., of reference standards, 

(1) The Central Government shall cause to 
be prepared, for the purposes of this Ach, aa 
many eats of reference stondards a3 it may 
think necesary and shall supply to each State 
Govern mer:t as many sets of reference standa- 
rds as it may think fit. 

(2) The Central Government sball keep in 
its custody, for the purposes of this Act, auch 
number of reference standards as may ba 
necesrary. 

(3) Every reference standard referred to in 
aub szction (2) shall be kept at such place and 
in such cusiody as may be prescribed and no 
guch reference standard shall ba deemed to be 
a reference standard and shall be used as such 
unless it has been verified and authentleated 
in accordente with the rules made under this 
Aet. 


95. Preparstion and custody of second. 
- ary or working standards. 

The Central Government shall cause to bë 
prepared, for the purposes of this Act, aa 
many sets of secondary standard or working 
standard as it may think necessary and shall 
keep such sets of secondary standard or work. 
ing standard at such place and in such ous- 
. tody as may be presorited. 


4 


26. Verification, stamping. etċ., of gecon- 
dary or working standards, 
(1) Every secondary standard referred to in 


seation 25 shall be verified with the reference 


standard by such authority as may be presori- 
bed and shall if found on euch verification to 
conform to the standards established by or 
under thig Act, be stamped by that authority. 


. (8) Every working standard referred to in. 


section 25 chal] re verified with the gecon. 
dary standard which bas been stamped in 
accordance with the provisions of sub.section 
(1), by such authority as may be prescribed 
and shall, if found on such verification to con. 
form to the standards established by or under 
this Act, ba stamped by that authority. 

(3) Where sny secondary standard or wor. 
kirg standard ia stamped in accordance with 
the provisions of sub-geotion (1), or sub.section 
(2), as the case may be, a certificate shall be 
geparately given showing the dats on which 
wach weight or measure was stamped. 
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(4) Every secondary standard or working 
standard which is not verified and stamped in 
accordance with the provisiong of sub-section 
(1) or sub-section (2), as the case may be, shall 
not be deemed to be a secondary standard or 
working standard and shall not be used ag suoh. 


27, Secondary or. working standard 


which may be stamped. 
When the Central Government ia of opinion 
that by a reason of the size or nature of any- 
secondary standard or working standard re- 
ferred to in section 25, itis not desirable or 
practicable to put a stamp theraon, ib may- 
direct that instead of putting a stamp on such- 
secondary standard or working standard, @ 
certificate may be issued to the effent that 
such secondary standard or working standard 
conforms to the standards established by oy 
under this Act and every secondary standard 
or workiog stendard so certified phall be 
deemed to have been duly stamped onder this 
Act on the date on whioh such certificate was 


issued. 
PART UI 


APPOINTMENT AND POWBRS OF DıREOTOR 
AND OrHaR SrarP 


28. Appointment of Director and other 
staff. 

(1) The Central Government msy, by noti. 
fication, appoint a Director of Legal Metrology 
and as many Additional, Joint, Deputy or 
Assistant Directora and other officers and 
staff ss may be necessary for exercising the- 
powers and officiently discharging the duties: 
conferred or imposed on them by or. under: 
this Act. 

(2) Every Additional, Joint, Deputy or 
Assistant Director and other officer, appointed 
under ‘ sub-section (1), shall exercise suck 
powers, and discharge auch functions of tha. 
Director sg the Central Government’ may, by’. 
notification, authorise in this behalt. 

(3) The Directo: may, by general or-specia¥ 
order, defina the local limita within which 
each Additional, Jolnt, Deputy or Assistant 
Director or other officer, appointed under sub- 
section (1), shall exercise his powers and dis. 
charge the duties conferred or imposed om 
him by or onder this Act. f 

(4) Subject to the provisions of ‘this Act; 
every Additional, Joint, Deputy or. Assistant 
Director and every other officer. appointed: 
under sub- section (1), shall exercise hia powers- 
and discharge the duties of his office under 
the general superintendence, direction and 
control of the Director and shall’ exercise 
those powers and discharge those duties im 
the same manner and with the same effect as 
if they had been conferred: or imposed om 
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him directly by this Ac? and not by way of 
authorisation. ` 

(5) Fhe Direstor and every Additional, 
Jomt, Deputy and Assistant Director and 
every other officer authorised to perform any 
duty by or under thia Ast shall be deemed to 
_ be & public servant within the meaning of 
section 21 of the Indian Penal Oode, 


(6) No suit, prosecution or other legal pro. 
ceeding shall lie against tha Director, Addi. 
tional, Joint, Deputy or Assistant Director or 
any other officer authorised to perform any 
duty by or under this Act in respect of any. 
thing which is in good faith done or intended 
to ba done under thig Act or any rule or order 
made thereunder. 


(7) The Central Government may, with the 
consent of the State Government and subject 
to such conditions, limitations and restrictions 
asg it may specify in this behalf, delegate sush 
of the powers of the Director under this Act 
as it may think ft to the person for the time 
being holding the office of the Controller of 
Legal Metrology, in the State, and such Con- 
troller may, if he is of opinion that it is 
necessary or expedient in the public interest 
go to do delegate such of the powers delegated 
to him as he may think fit to any officer sub. 
ordinate to bhim, not being an officer below the 
rank of an Inspector, and where any such 
delegation of powers is made by such Oon- 
troller, tha persoa to whom such powers sre 
delegated shall exercise those powers in the 
fame manner and with the same efect ag 
it they had been conferred on him directly by 
this Act and not by way of delegation. 


(8) Where any delegation of powers is 
made under sub.gection (7), the powers so 
delegated shall be exercised under the general 
superintendence, direotion and guidance of 
the Direstor. 


99. Power of inspection, etc. 


(1) The director, or any person authorised 
to exercise the powers or discharge the func. 
tions of the Director, may, if he has any 


reason to believe, whether from any ivforma-: 


tion given to him by any person and taken 
down in writing or from personal knowledge 
ox otherwise, that any weight or measure or 
other goods in relation to which any intér. 
State frade or commerce has taken place or 
ig intended to take place and in respect of 
which an offence punishable under this Act 
appears to have been, or is likely to be, com. 
mitted are either kept or concealed in any 
premises or are in the course of transporta- 
tion from one Siate to another,— 

-(a) enter at any reasonable time into any 
guch premises and geaich for and inspect any 
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weight, measure or other goods in relation 
to which inter-State trade or commerce hag 
taken place, or is intended to take place and 
any record, register or other document relating 
thereto, 

(b) salze any weight, measure or other 
goods and any record, register or other docu. 
ment or article which he has reagon to believe 
mey furnish evidence indicating that an 
offence punishable under this Act hag been or, 
is likely to be, committed in the course of, or 
in relation to, any inter.State trade or com. 
merce. 3 

(2) Where any goods seized under sub- 
section (1) are subjectita epeedy or natural 
decay, the Director or the authorised person 
may dispose of such goods in such manner as 


may be prescribed. 


(3) Every search or seizure made under 
this section shall be carriad out in accordance 
with the provisions of the Oode of Oriminal 
Procedure, 1973, relating to searches and 
selzureg made under that Code, 


30. Forfeiture. 

Every false or unverified weight or measure, 
and every falga package, used in the courage of, 
or in relation to, any inter.Biate trade or 
Gommerce and seized under section 29, shall 
be liable to be forfeited to the Central 
Government : 

Provided that such unverified weight or 
measure shall not be forfeited to Government. 
ff the person from whom such weight or 
measure was aeized gets the samo verifed and 
stamped within such time as may be pre. 


scribed. 
PART IV 
Inren-Stat# TRADE OR COMMEROH IN WEIGHT, 
MEASURE OR OTHER GOODS 


OHAPTERI . 
Applicability of this Part 


31, Part IV to apply to inter-State trade 


or commerce only. 


The provisions of this Part shall apply to— 

(a) every weight or measure which is, or ig 
intended to be:— 

(i) made or manufactured for the purpose 
of inter.State trade or commerce, 

(ii) used, sold, distributed. delivered or 
otherwise transferred in the course of inter- 
State trade or commerce; 

(bì goods which are, or are intended to bai 
sold, distributed, delivered or otherwige trang. 
ferred by weight, measure or number in the 
course of inter.State trade or commerce} 

(o) every service which ig rendered by wei- 
ght, measure or number in relation to, or in 
the courge of. inter-State trade or commeres, 
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CHAPTER II 
- General 


33. Use of weights only or measures only 
in certain cases. 


(1) Tae Central Government may, by rules 
made in this behalf, direct that in respect of 
the class of goods or undertakings or users 
specified therein, no transaction, dealing or 
contract shalt be made or had except by such 
weight. measure or number as may be speci. 
fied in the said rules. 

(2%) Any rule made under sub-section (1) 
shall take effect in such ares, from such 
fature date and subjeat to guch Sondihicnss if 
aby, ag may be specified therein, 


33. Prohibition of quotations, etc., other- 
wise than in terms or standard units 
of weights, measures or numeration. 


No person shall, in relation to any goods, 


thing or service to which this part applies,— 

(a) quoto, or make snnouncement of whe- 
ther by word of month or otherwise, any 
price or charge. or 

(b) issue or exhibit any price list, invoice, 
cash memo or other document, or ; 

‘(c) prepare or publish any advertisement, 
poster or other document, or 

(d) indioate the contents of any package 
either on itself or on any label, carton or 
other thing, or 

(e) indicate the contents on any containor, 
or . 
(i) express any quantity or dimension, 
otherwise than in accordance with the stan- 
dard unit of weight, measure or numeration. 


34. Any custom, usage, etc, contrary to 
standard weight, measure.or nume- 
` ration to be void, 

Any custom, usage, practice or method of 
whatever pature which permits a person to 
demand, receive, or cause to be demanded or 
received, any quantity of article, thing or 
service (to which this Part applies) in excess 
of or less than, the quentity epecified by 
weight, measure or number in the contract or 
other agreement in relation to the said article, 
thing or service, shall be void. 


35. Manufacturers, etc., to maintain re. 
cords and registers. 

(1) Every person who— 

(a) makes, manufactures, sells, distributes 
or otherwise disposes of any weight or meaa- 
gure or other goods which are sold, delivered 
or distributed by weight, measure or number, 
or , 

(bl repairs any weight or measure, 
to which thia Part applies, shall maintain such 
récords and registers ag may be proscribed 


The Standards of Weights & Measures Aoh 1976 


A. L. R. 


and if required so t? do by the Direotor, shall. 
produce such records and registers before the 
Direstor or such other officer as the Directos 
mey authorise in this behalf, for inspection. . 

(2) Notwithstanding anything contained in 
sub-section (1), if the Director is of opinion 
that having regard to the natura or volumea 
of the business carried-on by any maker, 
menufasturer dealer or repairer, itis neca. 
agary s0 to do, he may, by order exempt such 
maker, manufacturer, dealer or repairer from 
the oporation of that gub.gestion. 


OHAPTER III 
Approval of models 


36. Approval of models. 

(1) Save ag otherwise provided in thia geg- 
tion, this Chapter shall not apply to— 

(a) any weight or measure which, being 
subject to verizcation and stamping under the 
State law as in force immediately before the 
commencement of thia Act, isin use at such 
commencement: l f 

(b) any cast iron, brass, bullion, or carat 
weight or any baamssale, except those specified 
by rule; made in this behalf; 

(o) length measures (not being messuring 
tapes) ordinarily vsed in retail trade for 
measuring textiles or timber; 

(d) capacity mensares, not exceeding twenty 
litres in capacity, which are ordinarily used in 
retail trade for measuring kerosene, milk or — 
potable liquors: > 

(e) any weighing or - measuring instrumenb 


_ or'device which is made or manufactured ex. 


clusively for domestic use: 

Provided that such instrument or device ig 
not intanded for the uge of any member of the 
medical profession in the course of such profes. 
sion. 

(2) Where any officer of the Central or 
State Government charged with the duty of 
implementing the law relating to weights and 
measures has any reason to believe that the 
model of any woight or measure referred to in 
sub-section (1) requires a test by the prescri. 
bed authority, he way acquire one such wel- 
ght or measure from the market and forward 
it to the prescribed authority for test, the fees 
for which shall be payable by the Govern. 
ment employing the officer by whom such 
weight or mengare hag been forwarded ` for 
test, i 

(3) Every person shall, before making or. 


. manufacturing any weight or -measure te 


which this Part spplies submit for approval 
of the prescribed authority, euch number of 
modelg, drawings and other information relat. 
ing to euch weight or measure ag msy ba 
presoribed ; 
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` Provided thai in relation to any weight or 
meagnre, to which this Part applies, which 
has already been made or manufactured, or 
which is in the process of being made or 
manufactured, at the commencement of this 
Part, models of such weight or measure shall 
be snbmitted to the prescribed authority from 
out of the weights or measures which have 
-already been, or which are in the process of 
` being, made or manufactured ; 


Provided further that in the cage of a 
weight or measure the model whereof cannot 
be submitted, whether by reason of its nature 
or other wise, it shall be sufficient if the draw- 
ings and other prescribed information about 

‘the weight or measure is submitted to the 
prescribed authority’ and thereupon that 
suthority shall test the models of such weight 
or measure at the place where it ia made or 
manufactured or at such other place as may 
be specified by the Director : 


Provided also that the prescribed authority 
may. if it is satisfied that the model of any 
weight or measure which has been approved 
in a country outside India conforms to the 
standards established by or under this Act, 
approve such model without any test or after 
puch test as it may deem fit. ` 


(4) The prescribed authority shall levy and 
collect such fees for the testing of any model, 
submitted under this section for approval, as 
may be presoribed. 


(5) The prescribed authority shall test the 
models submitted to it with a view to— ` 
` (a) ascertaining whether such models con. 
form to the standards established by or under 
this Act; 

(b) finding out the ability of such models 
' to maintain accuracy over periods of sustained 
use; and 

(c) determining the performance of such 
models under such varied conditions as may 
be presovibed. - 

(6) The prescribed authority shall submit 
to the Oentral Government-a detailed report 


on the performance of the model submitted to - 


it together with its recommendations with 
regard to the desirability or otherwise of 


fasuing a certificate of approval in respect of - 


that model. 


(7) The Central Government may, if it is 
satisfied after considering the report submitted 
to it by the prescribed authority that the 
aforesaid model is in conformity with the 
provisions of this Act or any rule made there- 
under and is likely to maintain accuracy over 
periods of sustained use and to render accurate 
gervice under varied conditions, issue & certi- 
ficate of approval in"respect of that model. 
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(8) Every certificate of approval of a model 
shali be published in the Official Gazette and 
shall also be published in such other manner 
as the Central Government may think fit. 


(9) The Central Government may, if it is 
satisfied that the product made or manufac. 
tured in accordance with the model which 
was approved by it has failed to render the 
expected performance or to conform to the 
standarda established by or under this Act, 
revoke tha certificate of approval issued by 
it under sub. section (7): 


Provided thai no such revocation shall be 
made except after giving the manufacturer of 
such weight or measure a reasonable oppor. 
tunity of being heard: l 

` Provided further that where the Oentral 


` Government is satisfied that as a result of the 


alteration made by the manufacturer in the 
model of the wefght or measure, such model 
has become fit for approval, it may vacate 
the order of revocation of the certificate of 
approval issued by it. 

(10) If for any reason any material of the 
approved model of a weight or measure to 
which this Part applies becomes ‘non.available 
in India, the manufacturer may continue the 


‘manufacture of such weight or measure with 


such substitute materials as may ‘be, in his 
opinion, most suitable for the manufacture of 
such weight or measure but where the mann. 
facturer does so, he shall send such substitute 
materiale to -the prescribed authority for teat. 


(11) If the prescribed authority ia of opinion 
that the’ substitute material referred to in 
sub-section (10) is not suitable and that there 
is available in India any other material which 
is more suitable, that authority shall intimate 
its findings to the Central Government and 
algo to the manufacturer, and thereupon the 
manufacturer shall not manufacture the weight 
or measure with any material other than the 
material recommended by the prescribed 
authority, until the material which was origi. 
nally approved by the prescribed authority 
becomes available in India : 


Provided that where, in the opinion of the 


. prescribed authority, the substitute material 


referred to in gsub.section (10) is not suitable 
and no other suitable material ig algo available 
in India, the approval in relation to the model 
shall stand suspended until & suitable material 


-becomes available in India. 


(12) Where the model of any weight or 
measure to which this Part applies has been 
approved, the models of different denomina- 
tions of such weight or measure shall not 
require any approval if such denominations 
are manufactured in accordance with the 
same principles according to which, and. the 
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game materials with which, the approved 
model has been manufactured. 


37. Licence to manufacture weights or 
measures when to be issued. 


(1) Before issuing a licence to make or 
manufacture any weight or measure to which 
this Part applies, the State Government shall 
satisfy itself that a certificate of approval of 
the model of such weight or measure has been 
granted by the Oentral Governmen: under 
gection 36, 

(2) Where any certificate ‘of approval of 
any model has been evoked by the Central 
Government, the licence issued by the State 
Government for the making or manufacturing 
of any weight or measure in accordance with 
such model shall stand suspended ; 


Provided that such suspension shall stand 
vacated if such model is subsequently apprev- 
ed by the Central Government. 


38. Weight or measure to contain number 
of the approved model, etc. 


Every weight or measure to which this Part 
applies and for which a model hag baen ap- 
proved shall baar thereon, in such manner as 
may be prescribed, the number of the approv- 
ed model and the number of the certificate by 
or under whioh such model was approved : 


Provided.that where the Central Govern- 


‘ment is of opinion that inclusion of any such ~ 


particulars on any weight or measure is not 
possible by reason of its size or nature, that 
Government may exempt the inclusion of 
such particulars on such weight or measure. 


Osaprer IV 


Commodities in packaged form intended to be 
sold or distributed in the course of 
inter. State irads or commerce. 


39. Quantities and origin of commodities 
in packaged form to be declared. 
(1) No person shall— 
(a) make, manufacture, pack, sell, or cause 
to be packed or sold; or 
(b) digtribu'e, deliver, or cause to be distri- 
buted or delivered; or 
(0) offer, expose or possess for sale, 
any commodity in psckaged form to which 
this Part applies unless such package beara 
thereon or on & label securely attached 
thereto a definite, plain and conspicuous de. 
claration, made in the prescribed manner, of — 
` (D the identity of tha commodity in the 
8; 
(ii) the net quantity, in terms of the stan. 
dard unit of weight or measure, of the com. 
modity in the pscka-a; | 
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(iii) where the commodity is packaged or 
sold by number, the accurate number of the 
commodity contained in the package:, 

(iv) the unit sale price of the commodity in 
the package: and 

(v) tha gale price of the package. 

Exzplasation. — In this sub-seotion, the ex. 
pression “anit sale price” means the price 
according $o such unit of weight, measure or 
number as may be prescribed. ; 

(2) Every package to whioh this Part applies 
shall bear. thereon the name of tha manufac. 
turer and algo of the packer or diatributor. 

(3) Where the package of a commodity to 
which ihis Part applies or the label thereon 
bears a representation as to the number of © 
servings, of the commodity contained therein, 
such package or label shall also baar a state- 
ment as to the net quantity (in terms of 
weight, measure or number) of each such 
serving. 

(4) The statement on a package or label ag 
to the not weight, measure or numbar of the 
content: thereof shall not include any expres. 
sion which tends to-quelify such weight. 
measure or number: 


Provided that the Ocntral Gove: nment may; 
by rules, specify the commodities. the weight 
or measure of which is likely to increago or 
desraase beyond the prescribed tolerance 
limits by reason of climatic variations; and it 
shall be lawful for the mannfacturer or padker 
of the commodity eo specified to qualify the 
statement ag to the net content of such com- 
modity by the use of the words ‘when packed”. 


Explanation. — The words ''when packed” 
shall not be used in any case except a case to 
which the proviso to sub-section (4) applies. 


(5) Where the Central Government has rea. 
son to believe that there is undue prolifera. 
tion of weight, measure or number in which 
any commodity is, or reasonably comparable 
commodities are, being packed for sale, distri- 
bution or delivery and auch undue prolifera. 
tion impsirs in the opinion of that Govern- 
ment, the reazonable ability of the consumer .. 
to make a comparative assessment of the 
prices after considering the net quantity or 
number of such commodity, that Government 
may direct the manofacturera and also the 
packerg or distributors to sell, distribute or 
deliver such commodity in such standard quèn- 
tities or number a8 may bs prescribed. 


(6) Whenever the retail price of & commo- 
dity in packaged form to which this Chapter 
applies is stated in any advertisement, thera 
shall be included in the advertisement a con. 
spicuous declaration as to the net quantity or 
number of the commodity contained in the 
rac.age and rotail unit gale price thereof. 
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(7) No person shaH sell, distribute or dell. 
wor for sale a patkage containing a commodity 
which is filled less than the prescribed capa- 
ity of auch package except where ib is proved 
dy such person shai the package was so: filled 
with a view to— 

(a) giving protection-to the contenia of such 
pactage, or 

(b) meating the requirements of machines 
aged fox enclosing the contents of such 
package. 

(8) The Central Goveramant may. by rules, 
apecify gach reasonable variations in the neb 
-contents of tha commodity in a package as 
may bə caused by the method of packing or 
tha ordinary sxposore which may be under. 
qone by such commodity after it has been in. 
troduced in trade or commerce, 

(9) The Central Government may, by rules, 
apecify the classes of commodities cr packages 
in relation to which all or any of the provi- 
giong of this gestion shall not spply or shall 
apply with such exceptions or modifications a3 
may be gpectfied therein. : 


‘Onaprar V 


Verifscation and stamping of waights and 
measures sent from one State to another. 
40. Definitions. 

In this Ohapter, unless the context other- 
«vigo requires, — 

(a) Controller” means tha parson appoint- 
1 as each by the State Government under 
the State law; 

(b) ‘Inspector’ mens the parson apprinied 
aa gach by the State Government under the 
@tato law; 


(o) ‘local Inspestor”’ means an Inspector 


within the looal limita of whose jurisdiction | 


any weight or measure is made, manafactured; 
«eceived, delivered or kept for sale or use; 

(d) “State law” meang-tha law enacted by 
` ¢he Legislature of a State, and for the time 
‘aing in foros in that State with regard to 
the enforcement of the standards of weight or 
-meayure established by or under this Act; 

(e) ‘'transferse State” means the State in 
which. any wight or measure is delivered or 
weceived for sale or use therein from any 
other State; 

(t) “transferor State” moana the State from 
which any waight or measure made or manu. 
dactured therein, or kep} therein for sale or 
age, ig sent ta, or delivered in any other State. 


41. Verification and stamping of weights 
and measures sent Írom one State 10 
_ another. 
(1) Where any weight or measure, sent 
drom a transferor State for delivery, sale 
or use in a-transferee State, is such that — 
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(a) it is not required to be dismantled 
before its despatch to the transferee State 
and is not likely to loge its accuracy by 
reason of such degpatch, it shall be known, 
for the purposes of thig Ohapter, as a weight 
or measure of the first category; 

(b) It is required to be dismantled before 
its despatch to the transferee State and 
re.assembled and installed for use in the 
transferee State, it shall be known, for the 
purposes of this Chapter, as a weight or 


- measure of the second category. 


(2) Subject to the provisions of sub sec. 
tion (1), the Central Government may specify, 
by rules made in this behalf, the classes of 
weights or measures which would fall in the 
first category or the second category, and 
may, from time-to time, if the circumstances 
g0 require, alter the category in which any 
class of weight or measure has been specified, 


(3) Weight or measure of the first cate- 
gory shall, before it is despatched to any 
transferee State, ba produced before the local 
Inspector in the transferor State and if such 
Inspector is, after verification of such weight 
or measure, satisfied that such weight or 
measure conforms to the standards established 
by or under this Act, stamp the same with 
such special seal as may be specified by rules 
made under this Act. 


(4) A weight or measure of the second 
category ahalinot be verified and stamped in 
the transferor State but shall be verified and 
stamped in the transferor State bué shall be 
verified and stamped, after its re-assembly 
and installation for use, by the local Inspee- 
tor in the transferee State. 


(5) The fees for the verifcation and stamp. 
ing of every weight or measure of— 


(a) the first category shall be levied and 
collected by the transferor State; 


(b) the second category shall be levied and 
collected by the transferee State, 


in accordance with such scales ag may be 
specified by rules made under this Act. 


(6) A weight or- measure, whether of the 
first or second category, shall not require 
periodical re.verification if it is exclusively 
intended for domestic use and is not used by 
any member of the medical profession in the 
course of such profession. 


(7) No weight or measure, whether of tha 
firat or of the second category, shall ba veri. 
fied and stamped unless fees for such veri. 
fication and stamping have been paid in 
accordance with the soales spesified under 


‘gub.gection (5), 
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42. Weight or measure of the first cate. 
gory to be presumed to be correct 
throughout the territory of India. 

(1) Every weight or measure of the first 
category which is stamped with the special 
Beal referred to in sub-section (3) of section 41 
shall be presumed to ba correst throughout 
the territory of India and shall not be re. 
quired, until its re-verification in the trans- 
foree State besomes due by efflux of time, 
n be verified or stamped in the transferee 

tate: 


Provided thal sphere bs Toal Inspectia 


the transferee State hag any reason to beliave 
that any weight or ‘measure of the first 
’ category has’ lost its accuracy in transit or 
has, for any other reason, ceased to conform 
to the standards of weight or measure esta. 
blished by or under this Act, he may, for 
reagona to be recorded by him in writing aud 
communicated to the Controller of the trans- 
feror State, through the Oontroller of the 
transferee State, — 

. (a) verify such weight or measure; and 

(b) if, on veriGcation, such weight or mes. 

_fura is found to be iuaccurate,— 

(i) cause such adjustment ag i3 necessary 
to be made so ss to make it conform to the 
standarda established by or under this Act or 

(ii) where he is of opinion that such ad- 
justment is not possible, reject it and oblize- 

- rate the stamp thereon : 

Provided further that where any verifica. 
tion, adjustment or obliteration is made in 
exercise ‘of the powers oonferred by the 
foregoing proviso, no fea shall be charged for 
such verification, adjustment or obliteration. 

(2) In computing the time when the re. 
verification of a weight or measare of the 
first category shall become due in the trans. 
foree State, the period during which sach 
weight or measure remains unsold or un. 
distributed in the transferee State, shall be 
excluded. 


43. Weight or measure of the first cate. 
gory not to be sold or used in any 
State unless it is stamped in the 
transferor State. . 


No weight or measure of the first category 
shall be used, sold, purchased, delivered ox 
otherwise transferred in any transferee State 
onless such weight or meagure bears thereon 
the stamp made with the spacial seal referred 
4o in sub.gection (3) of seation 41. 

44, Weights or measures of the second 
category received from transferor 


State to be produced before the local _ 


Inspector of the transferee State. 


{1) Every person in a transferee State 
‘who receives or delivers for sale or use there. 
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in any weight or measure of the second 
Category shall, after its reagiembly and 
installation for use, have such weight or 
measure verified and stamped by the local 
Inspector in the transferea State, 


(2) The local Inspector in the transferee: 
State shall verify every weight or measure 
of the second category and shall if he is. 
satisfied: that such weight or measure cop- 
forms to the standards establishad by or 
under this Act, stamp the game with the seab 
prescribed by or under the State law-in force 
in the transferee State. 


(3) For the avoidance of doubt, it is here. 
by declared that where any weight or man- 
sure of the second category is delivered or 
received in a State from any other State, 
not for the purpose of sale or use thoreim 
but for the transmission of auch weight or 
measure to any other State, then, such other: 
State shall be deemed, for the purposes of: 
this Chapter, to be the transferee State im 
relation to such weight or meagure and the 
provisions of sub.section (1) and sub-section. 
(2) shall apply accordingly. 


45. Procedure when any weight or mea- 
sureistransferred from:a transferee ` 
State to another State.. 


Where any weight or measure, which being. 
in use ina transferee State, is- sent to, or 
delivered in, any other Siate for sale or: use: 
in guch other State, then such other State- 
shall also be deemed to be the transferee- 
Stato in relation to such weight or measure 
and the provisions of this Obapter shall, so 
far as may be, apply to the weight or measure 
gent to, or delivered in, such other State. 


46. Manufacturers, etc. who send any: 
weight or: measure to any other 
_ State to submit return to the Cons. 
troller, ~ 

Every manufacturer, dealer or shee person- 
in a transferor State, who sends- to, or deli. 
vers in, any transferee State any weight or 
measure, whether of the first or of the second 
category, shall— 

(a) submit such periodical. returns-a9 may: 
be prescribed, to the Controller. ofthe trans- 
foror State with regard to-such despatch, 
delivery or tranafer and specify in such re- 
turne the particulars of the weight or measure 


- which has been gent to, or delivered in, the 


transferee State; 

(b) specify in such periodical returns the 
particulars of the person to whom sacl 
weight or measure hag been sent, or deliver- 
ed in the transferee State; and 

(co) forward a copy of such. periodical re. 
turns to the Controller of the transferee State; 
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- PART V 


IMPORT AND EXPORT OF WRIGHTS 
AND MBASURH3 


Onaprar I 
Registration of exporters and importers — 
47. Persons exporting or importing ary 


weight or measure to get them- 
selves registered. 


(1) No dealer or manufacturer shall export 


or import any weight or measure unless he is 


registered under this section ag such exporter 
or importer, as the case may be, 


(2) Every person who intends to commence 


or continue business as an exporter or impor.- 


ter of any weight or measure shali make, 
within such time from the commencement, of 
ihis Act as may be pregoribed, an epplication 
for the inclagion of his name in the register 
to be mainédined for the purpose. 

(3) The application referred to in sab.sac. 
tion (2) shall be made to the Director and 


every such application shall be made in such - 


form, in such manner and on payment of such 

- fess, not exceeding Jou rupees. ag may be 

prescribed. 

(4) On receipt of an application referred to 
in sub. gection (2), the Director shall, if he is 
satisfied after such inquiry as he may think 
fit, that it ig expedient in tha public interest 
gọ to do, include the name of the applicant in 
the register referred to in sub-section (2) and 
issue to the applicant a certificate- tothe effect 
that hig name has been so included and send 

- a copy of the said certificate to the Controller 

of Legal Metrology in the State in which such 

exporter or importer ig carrying on his 
business. 

(5) A cartificate granted under gsub.aec- 
tion (4) shall be valid for the period specified 
therein and may be renewed, from time to 
time, for such further period as may be pres. 
cribed. 

Onaprer II 

Export and import of weights, measures and 

commodities in packaged form. ~- 

48. Conditions under which export of 
non-standard weights and measures 
and other goods may be made. 

_ (1) Bubject to such conditions, limitations 

and regtrictions ay may be prescribed, the 


Central Government may allow the export of ` 


any weight or measure which has been made 
or manufactured exclusively for export with 
the previous permission of that Government 
notwithstanding that such weight or measure 
doeg not conform to the standards established 
by or under this Aot. 

(2) Where any commodity in packaged 
form is exported and the person to whom 
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euch export ig to ba made so requires, tha ex. 
porter may, in addition to specifying the net 
contents of such package in ferme of the 
standards unit of waight or measure establish- 
ed by or under this Ast, also specify the 
weight or the net contents thereof in terms of 
such units of welght or measure as may be 
specified by the person to whom auch com. 
modity ia to be exported. 


(3) Notwithstanding anything contained 
elsewhere in this Act, in relation to any goods 
which are sx ported — 

(a) quotation of any price; 

(b) issue of any price list, invoice or cask 
memo; 

(c) indication of the weight or meaaure or 


number of net contents of any package on any 
label, carton or other thing; 


(d) expression of any dimension, 
may be made in accordance with any other 
system of welght. measure or numeration if 
the person to whom the export is to be made 
g3 requires. 


49. Non-metric weight or measure not 
to be imported. 


(1) Save as otberwise provided in sub.aec. 
tion (2), no weight or measure. whether singly 
or as & part or component of any machine or 
machinery shall be imported unless it con. 
forms to the standards of weight or measure 
established by or under this Act. 


(2) Where any commodity, machinery or 
any parior component of any machinery is 
imported from a country in which the metric 
system of weight or measure is not in force, 
or in which such system being in force, enob 
commodity, machinery, path or component of 
any machinery has not been made or manu- 
factured in acsordance with such system, the 
importer shall, before making such import 
make: an endeavour to- obtain, on such com- 
modity, machinery, part or component, and . 
also on the dyawings thereof, the weight or 
measurement thereof expressed in terms of 
the standard unit of weight or measure esta. 
blished by or under this Act: 


Provided that where any weight or meagure 
has not been expressed in terms of the stan. 
dard unit of weight or measure’ established 
by or under this Act, or any commodity, 
machinery, part or component or on any 
drawinga thereof the importer shall, within 
gix months from the date of import, get the 
weight or measure thereof expressed on auch 
commodity, machinery, part or component 
and on the drawings thereof in terms of the 
standard unit of weightor measure established 
by or under this Act. 
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PART VI 
OFFENCES AND THEIR TRIAL 


50. Penalty for use of non-standard wei- 
ghts or measures. 


Whoever uses any weight or measure or 
make; any numeration otherwise than in 
accordance with the standards of weight or 
measure or the standards of numeration, ag 
the casa may be, established by or under this 
Act, shall be punished with imprisonment for 
term which may extend to six months, or 
‘with fine which may extend to one thousand 
rupees, or with both, and, for the second or 
subsequent offence, with imprisonment for a 
‘term which may extend to two years and also 
with fine, l 


51. Penalty for contravention of section 
18, 

Whoever tampers with. or alters; in any 
way, any reference standard, secondary stan. 
dard, or working standard except where such 
alteration is made for the correction of any 
-error noticed therein on verification. shall be 
punished with imprisonment for a term which 
may extend fo two yaars, or with fine which 


may extend to five thousand rupees, or with, 


both. 


$2, Penalty for contravention of section 
22. 


Except where any weight or measure is 
made or mannfaitored, with the permission of 
the Central Government, exclusively for ex. 
port, every person who makes or mannfa- 
atures any weight or measure which dose nob 
conform to the standards of weight or measure 
established by or under this Act shall where 


such offence is not puvishable under any other - 
law relating to weight and measure for the 


time being in forse, be punished with. impri- 
gonment for a term which may extend to one 
year, or with fine which may extend to two 


thousand rupees, or with both, and, for the 


second or subsequent offence with imprison- 
ment for a term which may extend to three 
_ years and also with fine. 


53. Penalty for contravention of section ` 
_ to three years and also with fins. 


23, 


Except where any weight or meagure is 
made or manufactured, with the permission 
of the Central Government, exclusively for 
export, every person who makes or manufa. 
otures any weight or measure which bears 


thereon any ingcription of weight, measure or , 


number which does not conform to the stan. 
darda of weight or measure or numeration 
established by or under this Act, shall where 
such offence is not punishable under any other 
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law relating to weights and measures for tha 
time being in force, be punished with impri- 
sonment for a term which may extend to 
one year, or with fing which may extend to 
two thousand rupees, or with both, and, for 
the second or subsequent offence, with impri- 
gonment for a term which may extend to 
threes years and also with fine. = 


54, Penalty for contravention of section ` 
29. 


‘Whoever obstructs the Director or any per. 
gon authorised to exercise the powers or dig. 
charge tha functions of the Director (here. 
after, in this Part, referred to as the “autho. 
rised officer” ) ia the exercise of his powers 
or discharge of his functions as such Directur 
or authorised officer, or with intent to pre. 
vent or deter the Director or guoh authorised. 
officer from exercising his powers or dischar.. 
ging his functions, or in consequence of any 
thing done or attempted to be done by tha 
Director or such authorissed officer in the 
lawful exercise of his powers or discharge of 
his fuctions as such, shall be punished with 
imprisonment for a term which may extend 
to two years, and. for the second or subse. 
quent offence, with imprisonment for a term 
which may extend to five yeara. 


55. Penalty for contravention of section 


Whoever in the course of any inter.State 
trade or commerce, makes any transaction, 
deal or contract in contravention of the provi- 
sion; of section 32 shall be punished with fine 
which may extend to two thousand rupees, 
and, for the second or subsequent offence, with 
imprisonment for a term which may extend. 
to one year and also with fine. 


56. Penalty for contravention of section 
33. 


Whosver, inthe course of sny inter.Stata 
trade or commerce contravenes the provisions 
of section 33 shall ba punished with fine whi. 
ch may extend to two thonsani rupees, and, 
for the second or subsequent offence. with 
imprisonment for a term which may extend 


57. Penalty for contravention of section 
34. 


Whoever, in the course of any inter.State 
trade or commerce,— 

(i) selle, delivers, or causes to be sold or 
delivered, to the purchaser any quantity or 
number of any article or thing, leas than the 
quantity or number contracted for or paid 
for; or . . 
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(ii) renders any service by weight, measure 
Ow number, Jess than the service contracted 
for or paid for; or 

(iii) demands, or causes to bs demanded, 
-or recsives or conges 40 be received. while 
‘buying any article or thing any quantity or 
aumber of goods in excess of the quantity or 
‘mamber contracted for or paid for; or 


(iv) obtains any servics in excess of the 
service contracted for or paid for; 
shall ba punished with fine which may extend 
to five thousand rupees, and, fcr the second or 
subsequent offence, with imprisonment for a 
term which may extend to five years and also 
with fine, 


48. Penalty for contravention of section 
35. 


Whoever, being required by or under this 


zAct so to do, without any reasonable excuie, 
«omits or fails to maintain any record or regi- 
ater. or being raquiyed by the Direstor or the 
authorised offic:r, to produce any record or 
evogieter for his inspection, omit3 or fails, wi- 
thout any reasonable excuse. goto do, shall 
be puvished with fine which may extend to 
“one thousand rupees, and, for the second or 
<aubsequent offence, with imprisonment for a 
erm which may extend to six months and 
also with fine. 


59. Penalty for contravention of section 


Whoever, being required by section 36 to 
submit the model of any weight or measure 
“or approval, omits, or fails, without any 
eas mabla excuse, so to do. shall be punished 
with fine which may extend to five thousand 
rupees, and for the second or subsequent 
soffence, with imprisonment fora term which 
may extend to five years and also with fine. 


0. Penalty for manufacture of weights 
or measutes unless approval of mo- 
del is in force. 

(1) Whoever makes or manufactures any 
eweight or masure which i3, or is intended to 
oe, gold, distributed, delivere! or otherwise 
¢ransterred in the course of inter.State trade 
or Gommerde. shall, unless a certificate of 
approval of the model of such weight or mea- 
gure granted under section 36 is in foros. ba 
punished with imprisanment fora term whi. 
oh may extend to two yaara and shall also 
be liable to fine, and, for the second or subse. 
quent offence, with imprisonment for a term 
which may extend to five years and also with 
dine. 

(2) Whoever, without any reagonable excu- 
ge, manufactures any weight or measure in 
accindanse with an approve] model withany 
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material other than the material approved or 
recommended by the prescribed authority, 
shall be punished with imprisonment for s 
term which may extend to five years and also 
with fine. 


61. Penalty for contravention of sec- 
tion 38. 


Whoever makes or manvfactures any weight 
or measure without complying with the re- 
quirements of section 38 shall be punished 
with fine which may extend to five thousand 
rupees, and, for the second or subsequent 
offence, with imprieosment for a term which 
may extend to five years and a'so with fine, 


62. Penalty for sale, etc. of unverified 
weights or measures in the course 
of inter-State trade or commerce. 


Wherever, in tha course of inter-State trade 
or commerce, sells, distributes, delivers or 
otherwise transfers any weight or measure 
which does not conform to the standards of 
waight or measure established by or under 
thia Act or which hag not been duly verified 
under any other law relating to weights and 
measures for the time being in force, shall be 
punished with fine which may extend to ten 


“thousand rupees, and, for the second or subse. ' 


quent offence: with imprisonment for a term 
which may extend to seven years and algo 
with fine. 


63. Penalty for contravention of Sec. 
tion 39. 


Whoever, in the course of inter State trade 
or commerce, sells, distributes, delivers or 
otherwise transfers. or causes to be sold, dis- 
tributed. delivered or otherwise transferred 
any commodity in a packaged form which 
dces not conform to the provisions of this Act 
or any rule made thereunder, shall be punish. 
ed with fine which may extend to five thou- 
sand ropseg, and, for the seonnd or subsequent 
offence, with imprisonment fora term which 
may extend to five years and also with fine. 


64. Penalty for contravention of sec- 


tion 47. 


Whoever exports or imports any weight or 
measure without baing registered under this 
Act shall be punished with fine which may ex- 
tend to one thongand rupees, and for tha 
second or subsequent offence, with imprison. 
ment fora term which may extend to six 
month and algo with fine. 


65. Penalty for contravention of sec. 
` tion 48. 


- Every person who exports any weight or 
meagers or cemmodity in yacksged. form 
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which does not conform to the standards of 
weight or measure established by or under 
this Act shall, except where such export has 
-been made with the previous approval of the 
Central Government, be punished with fine 
which may extend to five thousand rupees, 
and for the second or subsequent offence with 
imprisonment for a term which may extend 
to five years and algo with fine. 


66. Penalty for contravention of sec- 
, tion 49. 


Whoever contravenes, without any reason. 
able excuse. the provisions of seotion 49. shall 
be punished with fine which may extend to 
five thousand rupees, and, for the second or 
subsequent offence, with imprisonment for a 
term which may extend to five years and also 
with fine, 


67. Penalty where no specific penalty. is 
provided. 


Whoever contravenes any provisions of this 
‘Act for the contravention of which no punish- 
ment has been separately provided in any of 
the provisions of thie Aci shall be punished 
with fine which may extend to two thousand 
f rupees. Š 
8. Presumption to be made in certain, 

cases, 


(1) If any person, in the course of intei. 
State trade or commerce, uses, or Causes to 
be used, sells, distributes, delivers or other. 
wise transfers, or causes to be sold, distribut. 
ed, delivered or otherwise tranaferred, any 
false or unverified weight or measure, it shall 


be presumed, until the contrary is proved, | 


that he had done so with the knowledge that 
the weight or measure wag a false or unveri- 
fied weight or meagura. 


(2) If any person makes or manufactures 
or has in his poasessiou, custody ox control 
any false or unverified weight or measure in 
such circumstances as to indicate that such 
weight or meagure is likely to be used in the 
course of inter.Stata trade or commerce, it 
shall be presumed, until the contrary is prov- 
ed, that such falge or unverified weight or 
measure wad made, manufactured, possessed, 


held or controlled by such person with the ` 


knowledge that the same woold be or ig in- 
tended to be, used in the course of inter-State 
trade or commerce. 


69. Penalty for personation of officials. 


Whoever personates, in any way, the Direa- 
tor, or any authorised officer, shall be punish. 
ed with imprisonment for a term which may 
‘extend to three years, 
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70. Penalty for giving false information. 
or false returns. 


(1) Whoever gives information to the Direo- 
tor on the authorised officer which he may re- 
quire or ask for in the course of his duty and 
which such person either knowa or hag ressor 
to believe to be false shall be punished with. 
imprisonment for a term which may extend 
to six months, or with fine which may extend 


fo one thousand rupees, or with both. 


(2) Whoever, being required by or under 
this Act so todo, submits a return whioh is. 
false in material particuiars, shall be punish- 
ed with fine’ which may extend to two thou- 
sand rupees, and, for the second or subse- 
quent offence, with imprisonment for a term 
which may extend to one year and also with 
fine.: 


71. Vexatious actions. 


(1) An authorised officer who knows thab 
there are no reasonable grounds for so doing» 
and yet— 

(a) searches. or causes to be searched, anye 
house, conveyanie or placa; or 

(b) searches any person; oc 

(a) seizes any weight, measure or other 
movable property, ! 
shall, for every such offence, be punished with 
imprisonment fora term which may extent 
to one year, or with fine which may extend 
to two thougand rupees, or with both, . 

(2) If a local Inspector, as defined in sec. 
tion 40,— 

(a) without any reasonable cause verifies: 
any weight or measure of first category, with- 
in the meaning of section 41, 

(b) without any reasonable cause obliterates 


- any stamp on any such weight or measare, 


in contravention of the provisions of the first 
proviso to section 42, he ehall, for every suck» 
offence be punished with imprisonment for & 
term which may extend to one year, or with 
fine which may extend to two thousand 
rupees, or with both. 


72. Cognizance of offences, etc. 


Notwithstanding anything contained in the 
Code of Oriminal Procedure, 1973,— 

(a) no court shall take cognizance of am 
offence punishable under this Act except upor 
a complaint, in writing, made by the Direstor 
or any other authoriéed officer; 

(b) no court inferior to that of a Metropoli- 
tan Magistrate or a Judicial Magistrate of the 
first class shall try amy offence under this Aci, 

(c) an offence punishable under section 50,. 
section 52, section 53, section 66, ‘section 58. 
section 60, section 61, seotion 63, section 64> 
section 66, or section 66, may be tried sum. 
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marily by a Magistrate and no sentence of 
imprisonment for a term excsading one year 
shall be passed in the case of any conviction 
for an offenca which is summarily tried under 
this section. 

73 Compounding of offences. 

(1) Any offence punishable under section 
50, sestion 65, section 56, saction 57, section 
68, section 59 gestion 60, section 63, section 
64, section 65, section 66, section 67 may, 
either before or atter the institution of the 
prosecution, be compounded by the Director 
or such other officer as may be epecially 
authorized by bim in this behalf, on pa; ment 
for credit to the Government of such sam as 
the Director or such other officer may specify: 

Provided that such sum shall not, in awy 
age, exceed the maximum amount of tke 
fine which may be impogad under this Aot for 
tbe offence so compounded. 

(2) Nothing in aub.seation (1) shall apply to 
a person who commits the same or similar 
offence within a period of three years from 
éhe date on which the first offence, committed 
by him, was compounded. 


Explanation. For the purposes of this sub. 
section, any second or subsequent offence 
committed after the expiry of a pertod of 
three years from the date on which the offe. 
née was previously compounded, shall be dee- 
med to be a first offence, 

(3) Where an offence hag been compounded 
ander sub-section (1), no proceeding or fur. 
ther procaeding, ag the case may be, shall be 

. taken against the offender in respect of the 
offence go componded, and the offender, if in 
custody, shall be discharged forthwith 

(4) No offenca under this shall be compoun- 
ded except as provided by this section, _ 


74, Offences by companies and power 
of court to publish name, place of 
business, etc., o' companies convicted. 


(1) If an offence under this Act is commi- 
tted by a company, every person who, at the 
4ime the offenca was committed was in charge 
of, and was responsible to the Gampany for 
the conduct of the business of the company ag 
well as the company, stall be deemed to be 

. guilty of the offence and shall be liable to be 
proceeded against and punished accordingly: 

Provided that nothing contained in this gub- 
secticu shall render any such person liable to 
punishment if he proves that the offence waa 
committed without his knowledge or that he 
had exercised all due diligence to pravent the 
gommission of such offenca. 

(2) Notwithstanding anything contained in 
aub.geotion (1), where an offence under this 
Act hag been committed by a cympany and it 
is proved that the offence hag been committed 
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with the consent or connivance of, or is attri- 

butable to the neglect on the part of any Gi- 

rector, manager, secretary or other officer, 

such direstor,. manager, secretary or- other - 
oficer shall also be deemed to be guilty of 

that offence and shall be liable to be proces. 

ded agains) and punished accordingly. 


(3) Where any company is convicted under 


- this Act for contravention of any of the provi- 


sions thereof, it sheli be computent for the 
court convicting the company to cause the 
name and place of business of the company, 
nature of the contravention, the fact that the 
co 2pany has been go convicted and such other . 
particolars as the court may consider to bs 
appropriate in the circumstances of the case, to 
be published at the expense of the company 
in such newspapers or in such other manner 
aa the court may direct, f 

(4) No publication under sub-section (3) 
shali be made until the period for preferring 
an appeal against the orders of the court has 
expired without any appeal having been pre- 
ferred, or such an appeal, having been prefer- 
red, hag been disposed of. 


(5) The expenses of any publication under 
gub.section (3) shall be recoverable from the 
company as if it were a fine imposed by the 
court. 

Haplanation.—For the purposes of 
sectlon— ; 

(a) company” means any body corporata 
ani includes a firm or other association of 
individuals; and 

(b) ''direetor”, in relation to a firm, mesna 
a partner in the firm. 


this 


45. Provisions of Indian Penal Code not 
to apply to any offence punishable 
under this Act. 


` The provisions of the Indian Penal Coda 
in so far as such provisions relate to offences 
with regard to weights and measures, shall 
not apply to any offences which ig punishable 
under tbia Act. 
PART VII 


TRAINING INSTITUIE 


76. Establishment of a training Institute 
and provisions for training thereat. 


(i) There shall be established by the Cen. 
tral Government, at such place as it may think 
fit, an Institute to he known ag the "Indian 
Institute of Legal Metrology” (hereafter re- 
ferred to a3 the ‘‘Institute’) for imparting 
training in legal metrology and other allied. 
branches of knowledge, 


(2) The management and control of the 
Institute, which shall vest in the Central Gov. 
ernment, shall be camied* on in. accordance 
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with euch regulations ss may be made by the 
Central Government. 

(3) The Central Government shall provide 
the Institute with such teaching staff and 
other employees, and with such equipments 
and other facilities as ij may think fit to 
enable the Institute to function effectively ag 
an Institution for imparting adequate training 
in legal metrology and other. allied branches 
of knowledge, 

(4) The courses and curricula for training 
at the Institute and the period for which the 
training may be imparted thereat for each 
` course shell ba such as may be prescribed. ` 

(5) The Central Government shall prescribe 
the minimum qualifications which s person 
shall possess in order to he eligible for admis. 
gion fo the Institute for receiving training 
thereat and different qualifications may be 
prescribed’ for different courges of training 
imparted at the Institute. 

(6) The Central Government and every 
State Government may depute, in such batches 
ag may be convenient to the Institute, em- 


ployees of, or above, the rank of an Inspector. 


for receiving training st the Institute and the 
Central Government may also arrange for the 
training. at the Institute, of such other per. 
gons ag it may think fit. 

(7) The Institute may,— 

(a) carry out such researches in legal motro.. 
logy. and other allied branches of knowledge 


as may be entrusted to it by the Central. 


Government, and 
(b) hold such seminars, meetings or other 
gatherings as it may think fit. 


77. Training at other places. 


Where the Central Government is of opinion 
that in addition to the training imparted at 
the Institute, it is necessary to impart to an 
employee, not below the rank of an Inspector, 


further specialised training which. is not pro- - 


vided for at the Institute, if may send such 
employee to such other place, authority or 
institution as it may think fit for receiving 
such specialised training.. 


PART VUI 
MIBORLLANEOUS 
- 78. Survey and statistics. 


The Ceniral Government shall make. or 
causo to be made, such surveys and collect, or 
cause to be collected, such statistics as it may 
consider nepessary with æ view to assertrining 
the extent fo which any standard of weight, 


measure or numeration established by or . 


under this Act has been implemented in any 
area or in relation to any class of under. 
takings, users or goods and it shall be the 
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duty of every person using weight or measure 
or making any numeration to render such 
assistance as the person making auch gurvey 
or collecting such statistics may require. 


79. Conversion of non.metric weights and: 
measures into standard units of 
weights or measures. 


(1) The value expressel in terms of any 
anit of weight or measure other than in terms 
of the standard units of weight or measures 
may bə converted into the valua expressed im 
terms of a standard unit of weight or meagure- 
at the rate specified in the Schedule. 


(2) All references in any enactment or in 
any notification, rule or order made under 
any enactment or in any contract, dead or 
other instrument, for the time being in forea, 
toa value expressed in terms of any unit of 
weight, measure or numeration other than. 
that of a standard unit of weight, meagure- 
or numeration shall be construed as references 
to that value expressed in terms ot standard 
units of weight: measure or numeration, as 
the cage may be, converted at the rates speci- 
fied in the Schedule. 


80, Non-metric weight or measure not to 
be mentioned in any document, etc.: 
or to form the basis of any contract 
after the commencement of this Act. 


(1) No unit of weight, measure or numera. 
tion shall. after the commencement of this: 
Act. be stated in any enactment, notification: 
rule, order, contract, deed or other instru- 
ment in terms of any unit of weight, measure 
or numeration other than that of a standard 
unit of weight, measure or numeration. 


(2) On and from the commencement of this 
Ach, no weight, meagure or number other thar 
the standard weight, measure or namber shalt 
be used in, or form the basis of, any contract 
or other agreement in relation to any inter- 
State or international trade or commerce: 


Provided that in relation to any goods : 


which are exported: the weight, measure or 
number of such goods may be indicated thereon. 
or in any contract, in aidition to the standard 
units of weight, measure or numeration, im 
accordance with any other system of weight, 
measure or numeration if the person to whom 
the export is to be made so requires. 


- (3) Any contract or other agreement in oon- 
travention of the provisions of sub-section (3): 
shall be void. 

(4) No written record of the reaulia of any 
measurement shall be maintained in any mit 
other than the standard unit of weight, messure 
or numeration established by or under thia Ast. 
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81. Appeals. ` 


(1) Bubject to the provisions of sub.ses- 
tion (2), any person aggrieved by an order 
made under section 30 or section 36 
may prefer an appeal against such order t9 tha 
Direntor, or where the order has been made 
‘by the Director, to the Oentral Government. 


(2) Every such appeal shall be preferred 
within sixty days from the date on whioh the 
impugned order was made: 


Provided that the appellate authority may; 
if it ig satisfied that the appellant was pre. 
vented by sufficient cause from preferring the 
appeal within the said psriod of sixty daya, 
permit the appellant to prefer the appeal 
within a further period of sixty days. 


(3) On reseipt of any auch appeal, the ap- 
pallate authority shall, after giving the parties 
to the appeal a reasonable opportunity of 
being heard and a‘ter making gaoh inquiry 
ag if deems proper. make such order. as it may 
think fit, confirming, modifying or reversing 
the order appesled agiingt or may send back 
the case with such direction ag ib may think 
fit for a fresh order after taking additional 
evidence, if necessary. 


{4) Every appeal shall be preferred on pay- 
ment of such fee, a3 may be prescribed. 


(5) The Central Government may, on its 
own motion or otherwise, call for and examine 
the record of any proceeding (inaluding s pro- 
ceeding in appeal) in which any decision or 
order hag been made. for the purpose of 
eatisfying itself as to the correctness, legality 
or propriety of auch decision or order and may 
pass such order thereon ag it may think fit: 

Provided that no decision or order shall be 
varied under this sub.section go as to prejudi- 
cially affect any person unless such person has 
been given a reasonable opportunity of showing 
cause against the proposed action, 


82. Levy of fees. 


(1) The Central Government may, by ruleg 
made under section 83, specify such fees, not 
exceading— 

(a) five thousand rupees, for the spprovsl 
of the model of sny weight or measure inten. 
ded to-be made or manufactured for sale, pur. 
chase, distribution or delivery in the course of 
any inter-Stste trade or commerce; 

(b) one thousand rupees, for the verification 
and stamping of a weight or measura of the 
first category within the meaning of sec. 
tion 41; 


(0) five thousand rupees, for the verification 


‘and stamping of a weight or measure of the 
second category, within the meaning of sea. 
Hon 41; 
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(d) one rupes for every 100 words or less, 
for the grant of copies of any document, not: 
being a document of a confidential nature: 

(e) ten rupees, for the registration of expor. 
ters or importera of weights and measures; 

(t) twenty-five rupees, for any appeal prefer. 
red under this Act. 

(2) No approval, verification or stamping: 
shall be made, copy. granted, registration 
made or appeal entertained unless the fee 
prescribed therefor under sub-section (1) hase 
been paid. 


83. Power to make rules. 


(1) The Central Government may, by noti:. 
fication, make rules for Carrying out the pro. 
visions of this Act, 

(2) In partionlar, and without prejudice to- 
the generality of the foregoing power, such 
rules may provide for all or any of the follow.- 
ing matters, namely:— 

(a) supplementary, derived, special or other- 
unita of weight or meagare, standard symbole 
or definitiong, as recommended by the General 
Conference on Weights and Measures or the. 
International Organisation of Legal Me. 
trology; 

(b) multiples and sub-multiples of, and: 
physical constants, ratios or co.efficienta im. 
relation to units of weight or measure, as re. 
commended by the General Conference on 
Weights and Measures or the International 
Organisation of Legal Metrology; 

(0) denominations of decimal multiples and? 
gub.multiples of numerals and the manner im 
which they shall be written; 

(d) periodical intervals at which the accu-. 
racy of the objesta or equipments referred io. 
in sub-section (1) ox sub-section (2) of section. 
16 shall be certified; 

(e) the manner in which and the condi-. 
tions under which every national prototype, 
referred to in section 15, and every object or- 
pat referred to in section 16, shall be 

ept; 

(f) the manner in which and the omditiong- 
under which every reference standard, secon. 


dary standard or working standard shall be. ` 


kepi: 

(g) the place ab which, the authority by- 
which, the manner in which, and the perio. 
dical intervals at which, every reference stan... 
dard, secondary standard and working stan.. 
dard shall be verified and authenticated; 

(h) the custody in which avery reference 
standard, secondary standard or working- 
standard shall be kept; 

(i) the physical characteristics, ocnSgura.. 
tion: constructional details, materials, equip.. 
ment performance, tolerances, methods or- 
procedures of teste, in relation to weigbta ore 
messureg;.- 
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(j) the conditions, limitations and restric. 
‘tions under which non. standard weights or 
measures may be manufactured for export or 
. «nay be exported; 

(k) the manner of disposal of any commo- 
dity which is subject to speedy or natural 
edlacay; 

(1) class of goods or undertakings in rela. 
-tion to which, or class of users in relation to 
whom, no transaction, dealing or contract 
shall be made or had except by epeuzed 
weight, measure or number; 

(m) registers ani records to be maintained 
‘py parsons referred to in section 35; 

(o) the authority to whom models are to be 
submitted for spproval; 

(o) the number of models, drawings and 
other information which are to be submitted 
‘for the approval of the model; 

íp) the conditions under which the perfor. 
-mance of any model is to be tested; 

(q) the manner in which the number of 
model and certificate shall be ingoribed on 
every weight or measure; 

(r) the manner of declaration of the con. 
-tents of a package and specification of the unit 
of weight, measure or number in accordance 

with which the retail sale price shall be de. 
clared on the package; 

(e) the standard quantities or number in 
whioh commodities may be packed; 

(t) the capacity up to. which a package shall 
he filled; 


(u) the reasonable variations in the net 


contents of a packaged commodity which may 
‘be caused by the method of ‘packing or ordis 
“nary OXPOBUKO; 
(v) the classes of weights or measures 
which would fall in the firat category or ths 
~ second category; 


(w) the special geal by which weights or 


measures of the first category shall be 


--gtamped; 


. (x) periodical returns to be submitted by 
` every manufacturer, dealer or other person in 
. a transferor Btate; 

- (y) the form and manner in which, and the 
- time within which, applications for inclusion 
-of a name in the register of exporters and 
-importers of weights and measures shall be 
mada; i 


(z) the period for which certificate of regis. 


~tration.of an exporter or importer of' weights 
or meagures may ba renewed; 
(za) the courses and curricula for, and the 
--petied of, training of the Institute; ; 
“(zb) the minimom qualifications for admis- 
„sion to the Institute; 
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(zo) ġho scales in accordance with which 
faeg be collected under section 88: 

(zd) any other matter which is reyuired 
to be, or may be, prescribed. 


(3) In making any rule under this section, 
the Central Government may provide that a 
breach thereof stall be punishable with fine 
which may extend to two thousand rupees. 


(4) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 
aa may be after it is made. before each House 
of Parliament, while it isin session, for & 
total period of thirty days which may be com- 
prised in one gegsion or-in two or more gus. 
ceggive sessions, and if, before the expiry of 
the session immediately following the session 
or the successive sessions aforesaid, both 
Honges agres in making any modification in 
tho rule or both Houses agree that the rula 
should not be made. the rule shall thereafter 
bave effect only in such modified form or be 
of no effect, aa the case may be; eo, however, 
that any such modification or anuulment shall 
be withont prejudice to the validity of any- 
thing previously done undor that rule. 


84. Continuance of certain weights and 
measures during transitional period. . 


(1) Notwithstanding that thid Act has come 
into force in respect of any area or olasi of 
goods or undertakings or class of weights and 
measures or users of weights and measures 
in the State of Sikkim, the Central Govern. 
ment may. by notification permit the conti- 
nuance of the use, after such commencement: 
in respect of that area or class of gooda or 
undertakings, or for classas of users of welgbta 
and measures, of such weights and measures; 
in addition to the standard weights or mea- 
sures, and for such period, nob exceeding five 
years, as may be spocified in the notification. 


(2) Nothing in gub-seotion (1) shall be 
deemed to empower the Central Government 
to iue any notification in respect of any 
weight or measure which was not in use in 
the State of Sikkim immediately peer. the 
commencement of this Aot. 


85. Repeal and savings. 


` (1) The Standarda of Weights and Measures 
Aot. 1956, is hereby repealed. 


(2) Without prejadica to the p-ovisiong con. 
tained in the General Clauses Act, 1897, with 
respect to repeals, any notifcation, rule or 
order made under the Standards of Weighta 
and Measures Aci, 1956, shall, if in force, at 
the commencement of this Act, continue to ba 
in foros and have effect as if made under the 
Gorresponding provision of this Act, 
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NATIONAL JURISPRUDENCE : FOREWORD TO THE FUTURE.” 
By +: Jusviow V. B. Krrsnsa Ivar (Judge Supreme Court of India)* 


- Jurisprudence is simply organised know- 
edge of law. Bub what is law? What are its 
principles? Is it an art or szienca or both ? 
Rg its philosophy of universal validity, a sort of 

næ dharma, or are there time space 
-variables? Is there a capitalist legal system, 
æ socialist legality and democratic rule of 
Jew? What do we mean by Anglo-Saxon 
;jerispradence, American Jurisprudence, Euro- 
pesn legal institutions and Indian law? Are 
‘there an old jurisprudence and a new juris. 
predenca, the sociological, teleological, Austi- 
mion and Hart Schools? Many more mean. 
vingful qsestions can be multiplied and some 
eanever fer each can be found briefly or 
-partially in the miscellany of legal ideas and 
macro collection of juridical and allied 
‘Choughta and facts ‘Na'ional Jurisprudence’ — 
«suthored by a widely read Judge with social 
might —Shri Justico Masodkar. 


Why then this title? You will find tho 
answer in the last chapter. Shri Masodkar 
4g overwhelmed by his erudition —but the 
product is a reference book. Any jurispru- 
«dential point in doubt will take you to these 
pages and somsthing useful would have been 
<Said on it thera. While he seeks to unfarl 
-a@ largo canvas, more or less global in space 
and pre-historic to modern in time, his focus 
vig on India as his book moves up to a cres- 
gendo. He strikes a nationalist note and 
syolves a national jurisprudence. In ons 
~pénsea this is not a book but a judicial pano- 
wa. 

Analytical positivism which had its roots 
‘4m a theory of private rights, developed and 
„enforced against the background doctrine of 
‘the 19th century metaphysical individualism 
and hedonist utilitarianism was found to offer 
“oo narrow a foundation for a dynamic theory 
-ef law which, under contemporary conditions 
-3E social change, especially in developing 
~epuptriss which have thrown off the colonial 
-yoke only in the recent past, demands rapid 
goeialisation of ownership and means of pro- 
-Auction in order’ to ensure that economic and 
“human resources are harnessed under orge. 
ised community control ani suparvision 39 as 
-$ subserve the greatest common good of the 
-gosiefy, Though Dean Pound’s Sociological 
‘Jurisprudence and the theory of interests 
-developed by him have greatly assisted in 
_ostezing in the mind of contemporary jurists 
<% perspective.erienied awareness of the limi- 





~[*] This is a review of the three lectures “National Jurisprudence 


tations of Austinian jurisprudence, burgeoning 
legal theory, which is sensitive to the multi- 
faceted lego-social problems of poverty and 
want in the developing and under developed 
nations of the world, is very much the need 
of today. The author’s projection of the need 
for a truly functional jurisprudence which is 
related to the problems of the present ig thus 
both topical and timely. His examination of 
the various schools of jurisprudence is likewise 
intended to foous attention on the relationship 
of law, legal institutions and concepts and our 
own notion of legality to the broader socio- 
economic context which serves as the ratson 
@’etre of much of the soojal legislation of today. 

Law as a profound sociological truth, draw. 
ing its life-breath from the spirit and genius 
of the Indian people and from its intimate 
agsociation with our ancient and evolving cul- 
ture, became a casualty of British rule. Alien 
laws and institutions of justice were thrust 
upon the nation to suit the scheme of colonial 
domination and exploitation. The author gra- 
phically portrays this cultural invasion upoa 
ani ‘supplanting of local institutions of justice 
at pp. 55, 56 and 102 of his book. The theme 
of the book ‘national jurisprudence’ has thug 
its genesis in the sordid history of British rule 
in India. 

The title of the book is prefixed ‘national’ 
because in spirit it is Indian. To be Indian, 
you have to be cosmopolitan and that is why 
the book also has an encyclopaedic reach and 
eclectic selectivity. After a wide-ranging survey 
Shri Justice Masodkar climaxes towards the 
Tryst with Destiny where politics mixes with 
law, spirituality with secularism. Whether it 
is wise to be all-inclusive is a question, but can 
we see in perspective our own jurisprudence 
without the cosmic canvas being spread out? 
The author having made a big sweep, winds 
up with the complaint ‘topic is vast and time 
is short’ and agrees that a deeper probe must 
be undertaken. He is right. The jurist, hums. 
nist and nationalist in Shri Masodkar blend in 
the last pages to vindicate the title : 

‘We have undertaken to reconstruct under 
the Constitution a responsive, sensitive demo. 
cracy, where want and exploitation shall be 
banished, where poverty and politics of riches 
and exploitation would for ever be abandoned, 
where everyons would breathe free abundance 
and'live a life of respect and dignity. Law and 
its philosophy has to find levers for achieving 
such state. Careful studies of all matters like 
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the basic concepts of Right, Duty, Obligations, 
Property and possession, Freedom and Liberty 
as well as crime and penology, and needs of 
these. legal doctrines in our own context, it 
appears, indicate the way. Like all cultural 
ventures let us begin to mould our responses 
by our own original stimulants. That itself 
will evolve the shape of our ‘National Juris- 
prudence’ relevant to our life and related to 
our needs.” 


Law is a definition of class relations. Pro. 
fessor Laski, in his Grammar of Politics, has 
explained what every Marxian and modern 
student must know: 

"Law, for the student of politics. ig built 
upon the general social environment. It ex- 
presses what are held to be the necessary social 
relations of a State at some given period. The 
organ by which it is declared to be law is, 
for politics, incomparably less important than 
the forces which made that organ act in the 
particular way.” 

Regrettably, our legal education planted by 
British colonialism has regarded jurisprudence 
as a theory of analytical positivism. Austin 
expounded this theory to validate the emerging 
capitalist-indugtrialist economic order and mo- 
narchical political system. Since then, times 
have changed in the world, conditions have 
altared in India, the residence of power having 
shifted from the Raj to Republic. Marx has 
made an impact on world economics and 
world laws, the sociological theory has gained 
popularity through Dean Pound, and India 
herself hag been looking towards the left, 
ingcribing in her Constitution the imperatives 
ot Independence — Viz., social and economic 
justice. The sovereign is above the law for 
Austin, but is subject to the law, if authori- 
tarianism is not to find philosophical justifica- 
tion and the rule of law in its wider sweep is 
to engure freedom. Austin for us should now 
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be made a memory and our law schoobs mass 
teach a new jurisprudence where Lay ant? 
Poverty, Law and Development, and Law ands: 
Distributive Justice figure importantly. Te- 
this new era of Jurisprudence, Shri Ma. 

sodkar’s book is a useful Introduction. 

The importance of this crucial switch in he- 
orientation of our jural studies cannot be oyez- 
rated. Says Laski : 

"Jurisprudence is the eye of the lew. Uh 
gives the law its insight into the environmen® 
of which it is the expression. It rebates the- 
Law to the spirit of the time, and tho richer 
the jurisprudence of a given system in a given. 
age, the nearer will be the law of that systera. 
to the needs of its time. The porery oh 
English jurisprudence since Austin is the: 
measure of the inadequacy of our law to mese: 
the swift changes of our social situation. We- 
should not have had reactionary decisions like 
thoge in the Free Church of Scotland case, or 
the Osborne cage, if our lawyers had bean: 
trained to watch the juristic significance of the 
judgments they make.” 

We cannot but hurry to abolish the poverty of 
our jurisprudence. 

Justice Masodkav’s book, I hope, witt bs the 
precursor of further separate studies, ventnres: 
which will help Indian Law find X3 per~ 
sonality and banish colonial longings and 
lingerings. It is time we evolve a system, 
which imbibes the best from our past suds 
adopts the finest from foreign strands to weave- 
a fabric which brings into action. oar now 
values and welds ‘our vast, varied and cai 
turally pluralist community into en adtanceds 
nation wheeling forward om a dynamis ani 
modern rule of law truly swadeshi at heard. 
and representing the best available eulimrab 
synthesis of nationalist and universaliss ideas 
of justice and socially relevant in its value. 
system. ‘This book ig a beginning: 


ARTICLE 359: THE SOLE REPOSITORY OF THE POWER 
TO DECLARE MARTIAL LAW 


By Pror. P. K. Trrparo1 Mauser, Law Commission of India.. 


PART I 
-INTRODUOTORY 

In his erudite and lucid judgment in the 
recent Habeas Corpus case (A. D. M., Jabalpur 
v. Shtivakant Shukla, AIR 1976 S C 1207= 
1976 Cri L J 945), Mr. Justice P. N. Bhagwati 
hag referred to my article on ‘Judicial and 
Legislative Control over the Executive during 
Martial Law” published in the Journal Section 
of the ALR. in 1964, ag containing an “argu. 
ment which strongly supports the view which 
J am taking”. 


His Lordship not only stated, 


the argument in considerable detail, but alec- 
observed that “it is almost conctnusive”™ 
(p. 1358). 

Such generous recognition amd fortbrighè 
adoption of my views by his. Lordship iz 
indsed, very encouraging. At the same ime, 
it also makes it obligatory for me to repor} s. 
slight shift of position I have recently mags- 
in the central theme of the above.mentionsd: 
article. 

Perhaps, it ig appropriate for me to ms nior 
that while the Habeas Corpus: appeals were 
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being saa before the Constitution Bench of 
the Supreme Court, I made a petition to the 
Hon'ble Judges on January 14, 1976,- for per- 
mission to intervene on behalf of the State, 
followed by a mention of the application per- 
sonally on the next day before the Court. 
After hearing me for a few minutes and briefly 
consulting with hig colleagues on the Bench, 
the Hon'ble the Chief Justice was pleased to 
order that I may send my arguments in writing 
to the Attorney-General. I did accordingly. In 
formulating my arguments for being sent’to 
the Attorney General. I modified the position 
I had taken in my article referred to by Mr. 

Justice Bhagwati. 


In the article under reference I had pro- 
pounded that when a Presidential order under 
article 359 suspends the enforcement of the 
fundamental rights under articles 21 and 22, it 
amounts to a declaration of martial law witb- 
out anything more. However, in the arguments 
sent to the Attorney General, I have taken 
a slightly but significantly different position, 
namely that the suspension of the enforcement 
' of these articles does not itself amount to a 
declaration of martial law, but, instead, it 
merely satighes the ineluctable constitutional 
pre.conditions for -the declaration of martial 
law. In other words, the modified position is 
that— 

(i) martial law can be declared only by 
the exercise of the power under arti- 
cle 359; 

(ii) after the suspension of the enforcement 
of the rights under articles 21 and 
22, the Executive acquires all those 
constitutional and legal powers that 
are necessary to declare martial law, 
and 

(iii) whether or not to declare martial law 

; in any particular area is thereafter a 

mere matter of internal management 
for the Executive. 


Unfortunately, my written arguments were 
not made available to the learned Judges. 
“However, in view of the observations of Mr. 
Justice Bhagwati already referred to, and, in 
particular, in view of his Lordship’s reliance 
on my earlier views, I hope it will serve 
important public interest iffthe arguments, 
positing and supporting the modified position 
I have now adopted, sre made available to the 
general public. With that end in view, the 
text of those arguments is given herewith. 


PART II 


TEXT OF ARGUMENTS SUBMITTED 
BY THE AUTHOR 
1. In my submission, in the present situ. 
ation, i. 6, after the declaration of Emergency 
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under article 352; and the suspension of the 
enforcement of the fundamental rights guaran- 
teed by articles 14, 21 and 22 by the Presi. 
dential Order under article 359, the State has 
the power to detain any person without dis. 
closing any grounds, and neither the High 
Courts nor the Supreme Court has the power 


_ to enquire into the grounds or to issue habeas 


corpus. The Courts cannot interfere even if 
the detention ig illegal or mala fide as long 
ag the Order under article 359 remaing in 
force. That ig the position irrespective of the 
provisions of the -Maintenance of Internal 
Security Act. 

2. My submission is based on OEE 
of martial law, although: I hasten to add that 
it ig not my. submission that martial law pre- 
vails in any part of India at the moment. My 
submission, in a nutshell, ig that under the 
Constitution of India merely declaring martial 
law does not clothe the executive with any 
extraordinary powers over the life and liberty 
of the individual, nor does such a declaration 
deprive the Courts of the power to issue 


. habeas corpus and other processes for the pro. 


tection of rights of the individual regarding 
life, liberty and fair trial. Under our Consti. 
tution, it is submitted, it is necessary for the 
executive first to acquire, by means of a Presi. 
dential Order under the authority of Art. 359, 
the power to interfere with these rights with. 
out interference by the Courts as @ pre.condi. 
tion to the effective declaration and enforce. 
ment of martial law.. Once that power is 
acquired martial law may be declarad if, when 
and where necessary ; but the powers of the 
executive will not be enhanced by such decla. 
ration, nor will the power of the Courts to 
issue corpus, eic., cease as æ result of 
such declaration. The power -of the Courts to 
issue habeas corpus, etc., would have ceased 
already as a pre-condition, by the exercise of 
the power under Article 359 and the executive 
will obtain. all the. necessary powers by the 
exercise of the power under that article before 
declaring martial law. In other words, as far 
asthe power of the executive to interfere 
with the rights of life, liberty and fair trial is 
concerned ‘and as far as the disability of the 
Courts to issue habeas corpus, eto., is concerned, 
there is no difference between declaring MAr- 
tial law or not declaring it. The necessary 


powers are acquired by the executive, and the 


disability is imposed on the Courts, by the 
exercise of the power under Article 359, and 
once that power has been exercised, deelaring 
martial law or doing without it is a mere 
matter of internal arrangement for the execu. 
tive. If it is found necessary to hand over any 
ares to the military authorities the executive 
Government may do so, whereas if and so long 
As itis not satisfied that there is such neces- 
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sity it may desist from calling in the military. 
It follows, therefore, that if the correct position 
ig (and, in my submission, itis the correct 
position), that in an area and ata time when 
martial law is in force the Courts cannot issuéd 
habeas corpus or otherwise interfere with the 
execulive cither on the ground of the legality 
er the bona fides of the executive action or on 
any other ground whatsoever, then this situa- 
tion must be brought about by the exercise of 
the power: under Article 359, and, once that 
power is exercised, the same situation must 
ebiain even befora or without the declara- 
tion of martial law. In other words, when 
by a Presidential order under article 359 the 
enforcement of the fundamental rights under 
articles 21 and 22 is suspended, or barred, it 
must be held that the courts cannot issue 
habeas corpus or similar orders on any grounds 
whatsoever, otherwise it will remain open to 
the courts to issue habeas corpus even during 
‘martial law, i.e., it will become impossible to 
impose effective martial law anywhere at any 


time in India. I shall elaborate in the follow- 


ing paragraphe: 

3. Martial law arms the executive with the 
most extreme powers over the life and liberty 
əf the individual. Every Constitutional system 
has, however, to provide for the exercise of 
that power by the executive in situations of 
extreme emergency when the existence of the 
system is in danger of extinction by violence 
either from external invasion or from internal 
rebellion or by a combination of the two. The 


extreme power of martial law is justified by . 


$ ‘mocessity—necessity to protect the system 
from violent “assault presenting a threat to its 
existence.) . 


1. Bee A. V. Dicey, i Introduction to the Study of the 


Law of the Constitution, 9th Ed., MacMillan 1952, 


at p. 290: 
“The oocasion on which forces can a employed 
_ and the kind and degree of force which it is lawful 
to use in order to put down a riot, is determined 
by nothing else than the necessity of the case. 

If then by martial law be meant the power of 
the government ‘or of loyal citixens to maintain 
public.ordar, at whatever cost of blood or property 
may be necessary, martial, law is assuredly part of 
the law of England. 

“(emphasis, herein italics supplied) 


Also. see Wade and Phillips, Constitutional Law, 
English Language Book Society, 7th Ed., 1065, 
‘Oh. 21 “Martial Law”, at p. 403; 

“For at common law there exist, apart from 
statute powers to repel force by force and to take 
all necessary steps to preserve order. In the exer- 
cise of such powers the military. may find it 

~ necessary to interfere with the actious, and even 
with the life and liberty of civilians,”’- 
(emphasis, herein italics supplied) 
Alco, at the same page, see: ; 


“In exceptional! circumstances offenders may 
ke condemned to death. It would on occasion be 
justified te shoot an offender without trial at all, 
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4. When martial law is duly in force seve. 
ral consequences follow. The individual cannot 
enforce his right to life or liberty by resorting 
to judicial process and the courts cannot issue 
the writ of habeas corpus.2 Even if the mili- 
tary authorities arrest a person and declare 
the intention to execute him, the courts will 
not.examine the legality of his detention or of 
the proposed decision of the military authori- 
ties to execute him.? Formerly, the English 





6.g., an officer in charge of troops might justi- 
fiably order his'men to shoot anyonembout to cut 
a cable with intent to assist the enemy, In every 
case the action taken must be judged by the fest of 
necessity.” 

(emphasis, herein italics supplied) 


2. See Elphinston v. Bedreechund, (1881); 1 Knapp, 
` P, O. 816, cited in Ex parte Marais (1902) A O 109, 
with approval. In Blphinston v. Bedreechund, a 
certain treasure was selzed by the military autho- 
rities at Poona just after the battle of Kirkea had 
been fought, though ‘during the time of the seizure 
no actual hostilities were carried on in the imme- 
diate vicinity of Poonsh”. Reversing the judgment 
of the Supreme Court at Bombay, Lord Tenterden 
said ‘‘We think the proper character of the trans- 
action was that of hostile seizure made, if not 
flagrante, yet nondum cessante bello, regard being 
had both to the time, the place and the person, 
and, consoquently, that the municipal court had no 
jurisdiction to adjudge upon the subject and the 
judgment was accordingly reverted.” 

Quoted from Keir and Lawson, Cases in Consti- 
tutional Law. 5th Ed., English Language Book 
poy eae Oxford University Press (1968) at 
p. 2: 


In Em parte Morais, after quoting the above passage 
from Elphinston v. Bedreeshund, Halsbury, L. C., 
observed : 

“It may often be a question whether a mere 
riot, or:disturbance neither so serious nor so 
extensive as really to amount to a war at all, has 
not been treated with excessive severity, and 
whether the intervention of the military force was 
necessary; but once let the fact of actual war be 
establighed, and there is a universal consensus 
of opinion that civil courts have no jarisdiotion 
to call in question the propriety of the action of 
the military authorities,’ 

(Keir & Lawson, supra, at p, 246.) 

In Rex v. Allen. (1921), 2 Irish Rep 241, tho King’s 
Bench Division in Ireland refused to interfere, by 
habeas corpus; with a death sentence announced 
by the military authorities on one John Allen in 
an area where martial law was in force, The court 
also rejected the plea of the petitioner that as the 


- civil courts were functioning normally the King’s 


Bench must hold that there was no justification 
for declaring martial law. 

8. Rex v. Allen, supra, n. 2. 

Also, see Wade ond Phillips, supra, n. 1, the ques- 
tion referred therein at p. 403, and also sea at 
p. 405: 

“Once s state of war is recognised by the courts, 
and such recognition, in the nature of things must 
be ex post facto, the Executive, with the aid of 
its military forces, may conduct war like opera- 
tions with impunity. They may deal with the 
inhabitants of a Martial law area on the same 
footing as with the population of hostile invaded 
territory in time of war, subject only, it may ba 
presumed, to such rules of warfare as international 
law prescribes.” 


1976 


theory seemed to be that the courts will abstain 
from issuing habeas corpus or from enquiring 
into the legality of the detention or proposed 
execution only when war was actually raging 
and civil courts were unable to functions But 
that theory seems to have been abandoned. 
Now, it would appear, the courts will recognise 


martial law even if the ordinary courts were , 


sitting and civil life appeared on the surface to 
be normal, provided, actual fighting is going 
on by guerillas in a clandestine or subdued 
manner? 


8. Different Constitutions in the rule of law 
countries? have different doctrinal or consti- 
tutional mechanisms for securing that the 


extreme power of declaring martial law is\ 


availdble and, at the same time, not abused. 
But certain positions are common. Firstly, 
that the power to declare martial law in ex. 
treme emergency exists. Secondly, that during 
martial law, the executive calls the fmilitary 
to its aid, and the military, acting under the 
general authority of the executive government, 
proceeds to quell violence by violence. And, 
thirdly, that during martial law the courts 
cannot issue habeas corpus to protect the life or 
liberty. of the individual against the military 
authorities or the executive even against ille- 
gal or mala fide action taken or threatened to 
be taken by them. Illegal or mala fide acts of 
the executive are not legalised because of 
martial law, and remedies may be sought 
against such acts after martial law is lifted.” 
4, See, the joint opinion of the Attorney and Solici- 
tor Gqneral, Sir John Campbell and Sir-R. M. Rolfe 
as to the power of the Governor of Canada to pro- 
claim Martial Law (Jan, 16,. 1888), Keir and 
Lawsan, supra, n. 2, at p, 288 : 

“Bho right of resorting to such extremity is a 


right arising and limited by the necessity of the 
case — guod necessitas cogit, defendit, For this 


reasqn we are of opinion that the prerogative does. 


not.extend beyond the case of persons taken in 
open resistance, and with whom, by reason of the 
suspension of the ordinary tribunals, it is impos- 
sible to deal according to the regular course of 
justice, -When the regular Courts are open, so that 
criminals might be delivered over to them to be 
dedi’ with according to law, there is not, as we 
condbive, any right in the Crown to adopt any 
other course of proceeding.” 


5. Rex v. Allen, supra, n. 8. 


6. I.e in Britain, Canada, 
United States, 

7, Bee Wade and‘ Phillips, op..cit, supra, n. 1, at 
p. 405: 

“It is difficult to say how far the military 
authorities could be called to account in the civil 
Courts after hostilities, because an Act of Indem- 
nity in the ordinary course would be passed 
by Parliament to protect them from legal proces- 
dings.” 

The same is the case when there is no martial law 
but, by Parliamentary statute, the wirt of habsas 
corpus is suspended; i. e., during suspension no 
habeas corpus can be issued either to expedite trial 


` 


Australia and the 
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` But during martial law the remedies sre sus- 
pended and the courts will not interfers with the 
executive for those individuals. who approach 
the courts for the remedies. In other words, 
martial law is accompanied by a peculiar 
relation between the executive and the courts, 
namely, that the courts cease to interfere with 
the executive by questioning the legality of its 
action, affecting the life and liberty: of the in- 
dividual and they—the courts—cease to have 
the power to issue the writs and processes in- 
cluding the great writ of habeas corpus. 


6. Ié must be clearly appreciated that sus. 
pengion of remedies, including the suspension 
of habéas corpus. need not necessarily amount 
to martial law,® but, on.the other hand, there 
can be no martial law without the suspension 
of habeas corpus? In other words, the reten- 
tion by the courts of the power to issue habeas 
corpus and the existence of martial law are 
incompatible situations. After suspension of 
habeas corpus and other remedies, the civilian 
authorities may not hand over the situation to 
the armed forces; and then there is no martial 
law. Also, in the alternative, after suspending 
habeas corpus and other remedies the execu. 
tive may call in the armed forces and ask 
them to restore order in which case there will 
be martial law. Thus,- when the remedies 
are suspended and cannot be enforced, de. 
claring martial law, or handing over the com- 
trol to the armed forces is a mere matter of 
internal arrangement for the executive. The 
handing over to the army, or, which is the 
same thing, the declaration of martial law, does 
not enhance the powers of the executive. All 
the ‘powers are already in the hands of the 
executive when the remedies are suspended. 


1. In England, in the absence of actual . war 
or rebellion, the remedies ean be suspended 


‘only by Parliament. It would appear (be: 


cause there are no English precedents) that the 
executive, in the absence of Parliamentary 


or to release, _ See Dicey, op. oit., supra, n. l, at 
p. 280 : - 

“The whole effect of the Act, (84 Geo, IT), whioh 
does not even mention the Habeas Corpus Act, is 
to make it impossible for any person Imprisoned 
under a warrant signed by a Secretary of State on 
a charge of high treason, or on saspicion of high 
treason, to insist upon being either discharged or 
put on trial,” 

(The Act suspended habsas corpus only in respect of 
persons charged or suspected of certain offences), 

After the Act expires, an Act of Indemnity has to be 

ISpassed. See Dicey, p. 232-7. 

8. This is obvious, and is also borne out by the fact 
that Dicey treats suspension of habeas corpus and 
martial law in two different chapters, namely in 


` Ch. V and Ch. VIL; respectively. Other writers also 


follow the same practice; e. g., Wade and Phillips 
deal with martial law in Oh. 29 and with suspen- 
sion of habeas corpus in Oh. 48. 


9. See ex parte Marais and Rex v. Allen, supra, 0.2, 
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legislation, can suspend the remedies only by 
declaring martial law when end where actual 
fighting is raging? When the executive 
declares martial law —in the absence of Parlia- 
mentary legislation - the courts will judge whe- 
ther the objective conditions justifying the 
declaration of martial law in fact exist. But 
once the courts hold that those conditions 
exist, they cease to have the power to issue 
writ of hebeas corpus or to issue any other 
remedies or to interfere in any other way. In 
the United States, the Supreme Court held, in 
ex parte Milligan,” that where actual war is 
not raging, even Congressional legislation can. 
not suthorise the President to declare martial 
law. In other words, even Congress and the 
President acting in concert cannot declare mar. 
tial law or suspend the writ of habeas corpus 
unless the requisite fact is established, i. e., 
unless the court finds that actual fighting is 
going on in the territory concerned. This is 
based on the provision of article 1, section 9, 
which says that habeas corpus cannot be sgus- 
pended except ‘when in cases of rebellion. or 
invasion the public safety may require it.” 
In Milligan, the Court construed this provision 
to mean that public safety required the’suspen- 
sion of habeas corpus only in the areas where 
actual war wag raging and not in the adjacent 
states which were loyal to the Federal Govern. 
ment and were under its control. But in 
Moyer v. Peabody, the United States Supreme 
Court (Justice Holmes) upheld declaration of 
martial law by the Governor of Colorado when 
there was no actual violence. So, it may be 
said that the law is not very certain on this 
point in the United States. 


8. In India, undoubtedly, the executive hag 
the power to declare martial law. This must 
be conceded for at least two reasons. Firstly, 
the fact that martial law is a device known 
to English jurisprudence for meeting extreme 
emergency when the State is in danger due 
to external aggression or internal rebellion, 
was bound to be known to the framers of the 
Constitution, and they were unlikely to ima- 
gine that the device will never be needed in 
India at any time wha'soever. Consequently, 
to say that there is no such power under the 
Constitution of India ig to acsuse the framers 
of a very serious omision. It is difficult to 
. attribute to them such an omission. Secondly, 


10, See n.2, supra, quotation from Ex parte Marais 
and note 8 supra, quotation from Rex v. Allen. 

11. Ibid; also see Wade and Phillips, op. cit, supra: 
n.l, at p. 405, where relying on King v. Strickland 
(Garde) (1921) 2 Irish Reports 817, at p. 329, the 
learned authors observa : 

“The courts will determine for themselves whether 
or not war exists,’ 

12, (1868) 4 Wallace 2: 18 L. Ed. 281. 

18. (1909) 212 U. 9, 78. 
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in the text of article 34 of the Constitution 
there is the specific mention of martial law. 
That article authorises Parliament by law to 
indemnify any person in respect of acts done 
by him “in any area within the territory 
of India where martial law was in force ....” 
This article does not confer authority on any 
one to declare martial law. It only autho. 
rises action after martial law has ceased. 
It authorises an act of indemnity to be passed 
by Parliament after martial law has been 
over. There are two significant aspects 
of this article. It implies that only Parlia- 
ment can pags an act of indemnity. From 
this, perhaps, one may infer that only 


. the Union executive can declare martial law, 


or at least, the Union Government's autho- 
risation or approval will be necessary for declar- 
ing martial law, otherwise there will be no 
chance of indemnifying the individuals who 
act for the maintenance or restoration of law 
and order during martial law. Secondly, it 
contemplates that ordinarily, martial law will 
be declared only in a specified area and not 
throughout the country. That is natural, 
because generally the army is called in to 
quell rebellion or to restore law and order 
only in a small area and for a small time 
when actual fighting is being resorted to by 
those who want to dislodge the lawfully 
established government. 


9. The question, therefore, arises as to 
what provisions of the Constitution must be 
understood fo confer on the executive the 
power to declare martial law in any part of 
the territory of India? No item in any of 
the Lists in the VIZ Schedule confers the 
power in express terms. Nor can the grant 
of guch power be read in the residuary item 
of List I, because martial law involves the 
denial of the enforcement of the fundamental 
right to life and liberty, whereas the legisla- 
tive power in List I must be subject to the 
fundamental rights. For the same reason the 
power to declare martial law cannot be part 
of the executive power conferred upon the 
Union or upon the States by article 73 or 
162, respectively. Because, this executive 
power is co-6xtensive with the legislative 
power only, and the legislative power itself 
does not extend to declaration of. martial 
law. The executive power to declare martial 
law must therefore, like, for instance, the 
executive power of the Union to declare Pre. 
sident’s rule in a State (Art. 356), ba found in 
some express provisions of the Constitution. 

10. In my submission that power, i. e., the 
power to proclaim martial law, is to be found 
in article 359." 


14. That is to say, there oan be no effective decla- 
ration of martial law except by the President 


ERIS 


Li. As jong as the fundamental rights to 
fifa, tibarty and fair trial are enforceable, and 
wag fang as the writ of habeas corpus can ba 
~“isaued, thore can be no martial law. Therefore, 
fie ezsential pre-requisite for the executive to 
ragquire the power to declare martial law is the 
guapersion of the enforcement of the rights to 
gifa and liberty and to a fair trial, in other 

words, the suspension of the rights in articles 21 
aud 22%. Aslong ag the rights in articles 21 and 
$2 raiwain enforceable, the executive cannot 
-detain people or coerce them to action condu- 
„Give to tac maintenance or restoration of order, 
ag the executive must do during martial law. 
“Thus, for instance, in John Allen's cage,® in 
‘Greland (1921), the martial law authorities 
-ardered all persons to deposit their fire arms 
within 24 hours with the army authorities, 
«gn pain of death. John Allen, who failed to 
~abey, was arrested and sentenced by a military 
‘eibunal —whieh was, in law, a mere body of 
my mən advising the officer commanding—to 
-death, azd the martial law authorities an. 
mourced the day and date when he was to be 
~gxociuted.. In such a situation, ‘in India, the 
-apuria will grant Aateas corpus in spite of 
“martial law if the rights under articles 21 and 
‘22 ara slive and enforceable. In Ireland, in 
Hex v. Allen, the Court refused to interfere on 
‘the (heery that when martial law is properly 
stactared —and this question of fact will be deter- 
mined by the court—the Court will not issue 
-kabeas corpus during the period when martial 
daw ig in forco. In India, however, in the 
vabsence of a Presidential Order under article 
359, the courts have no power to stop or sus- 
pand enforcing the fundamental rights under 
varticles 21 and 22, and issuing the writ of 
habeas corpus. Yiyen if martial law is declared, 
‘and the fundamental rights in articles 21 and 
2% keva not been rendered unenforceable by 
“Ghee Presidential order under article 359, the 
«courts will be bound to intervene and to issue 
habeas corpus. 


12. Et follows, therefore, that in India there 
«ean bo no effective martial law unless the 
power ander article 359 is exercised and the 
‘enforcement of the rights in articles 21 and 
“Z$ is cuspended. 


L3. Thasg, article 359 has a two-fold rela. 
‘ionship with martial law. In the first place, 
“€here can be no martial law unless the Presi- 
-Jont has exercised the power under that 
sarficle and suspended the enforcement of 
“faudemental rights, especially the enforcement 
-af the right to life, liberty and fair trial. And, 


acting in exerolse of his powers under article 359. 
It dces not follow that every oxercise of power 
tadee that article amoints to martial lew; indeed 
suck & preposition would be absurd. 


ZELETE 182. 
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secondly, even when martial law hag been 
declared, the executive does not acquire any 
more powers than those it has acquired under 
article 359 by virtue of a Presidential order; 
in other words, for all its activities during 
martial law also the executive must derive its 
power from Presidential orders duly made in 
compliance with article 359. The declaration 
of martial law does not, as such, give or add 
to the powers of the executive. 


14. Thus, the scheme of the Constitution in 
regard to martial law is that the executive 
must first acquire by an appropriate order 
under article 359 the powers it will need 
during martial law to interfere with the indi- 
vidual's rights, especially those of life, liberty 
and fair trial, without interference by the 
courts through habeas corpus and other means, 
and then, but only then, may it declare 
martial law when and where necessary. After 
acquiring these powers also, the executive 
may never find it necessary to declare mar- 
tial law anywhere, because the difference be. 
tween the stage of acquiring these powers and 
that of declaring actual martial law in any 
area ig merely a matter of internal arrange- 
ment within the executive. If after acquiring 
these powers the executive government thinks 
that in any particular area it is necessary to 
ask the military forces to step in for quelling 
resistance to law and order it may make an 
order and a proclamation accordingly. That 
would be a proclamation of martial law. But 
what is crucial is that such a proclamation or 
order imposing martial law will not any fur- 
ther diminish the liberties of the citizens or 
the powers of the Courts to protect their liber- 
ties by issuing orders in the nature of habeas 
corpus and by similar other means, nor will 
it confer any new powers on the executive, 
because the Constitution does not provide for 
any such consequences flowing from the mere 
declaration of martial law. All powers needed 
by the executive during martial law must, 
therefore, be acquired before hand by suitable 
Presidential orders made under article 359 
before martial law is declared, and unless 
those powers are acquired by Presidential 
orders made under article 359, declaration of 
martial law will be an exercise in futility 
because the right of the individual to personal 
liberty and fair trial will remain enforceable 
and the Courts will be able to issue habeas 
corpus and other processes granting relief. 
Thus, for instance, if a situation like that of 
Rec v. John Allen were to arise in India, 
and if suitable Presidential orders under 
article 359 have not been already passed, 
merely because martial law has been de- 
clared the Courts will not desist from issuing 
habeas corpus, or from insisting on fair trial 
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according to law before the petitioner is exe- 
cuted or otherwise punished. 

45. The framers of the Constitution did not 
proceed on the assumption that, even where 
war was actually raging, merely by virtue of 
declaration of martial law the fundamental 
rights, especially those in articles 21 and 22, 
will become : unenforceable and the Courts 
will be debarred from issuing habeas corpus, 
although they knew and appreciated that this 
would, most probably, be the effect of such a 
declaration in England. There were at least 
three reasons why they could not be gure that 
mere declaration of martial law will have the 
aforesaid effect, viz, 

(i) All the cases which can be cited as 
sathority in support of the aforesaid effect of 
the declaration of martial law are cases from 
outside England. It is difficult to say whether 
these precedents, like Rex v. John Allen, for 
instance, will be followed in England. 

(ii) In India, unlike in England, the rights 

of life, liberty and fair trial are secured by 
the fundamental rights, and the right to move 
the Supreme Court is secured by article 32. 
Also, the power of the High Courts to igsue 
the various writs and orders in the nature of 
habeas corpus eto. has been expressly con- 
ferred by a Constitutional provision, viz., 
article 226. Even an expressly granted execu. 
tive or legislative power must be treated as 
subordinate to these provisions of the Consti- 
tution. A fortiort, therefore, the power to 
declare martial law which is not even ex- 
pressly provided in the Constitution, cannot, 
by itself, be construed as overriding the provi- 
gions of Part III of the Constitution or of 
article 226..The power to do so must be found 
somewhere else in the Constitution, and in 
express terms, 

Gii) In the Milligan case in the United 
States, where also there are guaranteed con- 
stitutional rights like our fundamental rights, 
the courts have actually held — vide, ex parte 
Milligan referred to earlier — that except where 
war is actually raging neither the President 
alone, nor eyen the Pregident supported by 
Congressional legislation can, by declaring 
martial law, suspend the issue of habeas corpus. 
Algo, in the Kohanamoku cage,° the Supreme 
Court of the United States has held that even 
where martial law has been lawfully declared, 
the courts are free to issue habeas corpus. This 
decision, given in 1945, made it extremely 
doubtful whether the framers of our Constitu- 
tion could rely on the proposition that mere 
declaration of martial law will rob our courts 
of their constitutional power to issue habeas 
corpus. 

16, Duncan v. Kobanamoku, (1945) 827 U. 8. 304; 
90 L. Ed. 688, 
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46. It is submitted, therefore, that thev 
scheme adopted by the framers of the Consti— 
tution was that the executive government 
must first acquire the power to render the: 
rights of life, liberty and fair trial unenforce. 
able by the courts and then only, if and where: 
necessary, may it impose martial lew, so that 
during the period of martial law there ean bea. 
no interference by the courts through write ox 
orders in the nature of habeas corpus. In thie. 
way, all the powers that are required during 
the period of martial law will already be with- 
the executive by virtue of the guitable Prosi.. 
dential orders made in the exercige of the- 
powers conferred by article 359. Thereafter,- 
no new powers will be needed during martial: 
law if, when and where it may thereafter be 
imposed, ag no new powers can indeed be - 
acquired merely by imposing martial law. 


47. If the above proposition is correct, thea, 
once the enforcement of the right to life.. 
liberty and fair trial hag been suspended by ex 
suitable Presidential order made in the exer. 
cise of article 359, there should be no diffe. 
rence between the power of the executive to. 
interfere with the life and lrberty of the indi- 
vidual in an area where martial Tew bas beem 
imposed and in an area where martial law has- 
not been imposed. The only difference between- 
the two areas ig that in the one the executive: 
has found it appropriate to cal? in the military- 
forces and in the other it has not found thot 
step necessary- 


48. It is submitted that the effect of a Presi. 
dential order under Article 359 suspending the- 
enforcement of the rights under Articles 14,. 
21 and 22 must be determined im the hight off 
the above, and with full appreciation of the» 
fact that if such an order is not construed to 
have the effect of barring the Courts from 
issuing habeas corpus and if even after such 
order the Courts are held to possess the power- 
to issue habeas corpus on any ground whatso. 
ever, the result will be that even when and? 
where martial law is in force the Courts will 
continue to have the same power to issue- 
habeas corpus because, as explained earlier. 
the mere declaration of martial law will not, 
‘under our written Constitution, have the effea 
of taking away that power. In that case, some- 
absurd and insufferable results will follow. 
For instance, even when actual war ie raging: 
and enemy aliens are found on Indian terri-- 
tory, armed with destructive weapons, the 
army won't be in a position to deal with then. 
free from interference by the Courts through: 
habeas corpus. Similarly, if, while actual war 
is raging and the army commander hag issned? 
orders that any person found sneaking near 
the army positions close to the battle front wills 
be tried by Court martial and executed, any 
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person actually found violating the order will 
be entitled to have resort to habeas corpus. 
Protection of habeas corpus in such situations 
will carry the power of Courts even beyond 
that claimed by the United States Courtg in 
the case of ex parte Milligan, because in the 
Milligan case at least war was not raging in 
the State in which Milligan was apprehended. 
And it should be remembered that even the 
position in the Milligan case hag been criticised 
by great authorities like Professor E. §. 
Corwin” and hag not been consistently followed 
by the United States Supreme Court. In 
fact,!® if the Courts continue to exercise even 
during martial law the power to issue habeas 
corpus, on any ground whatsoever, the situs- 
tion will be plainly insufferable. There can 
be no two opinions, it is submitted, that during 
martial law the Courts cannot and should not 
have tlie power to issue habeas corpus on any 
grounds whatsoever, including the ground of 
mala fides. But if the Courts must be divested 
of their power to issue habeas corpus on any 
grounds, whatsoever, during martial law, that 
situation can be brought about only by a Presi- 
dential order duly issued under Article 359, 
and in no other way. As explained above, 
such divestiture must be secured, or at least it 
should be possible to secure it, even before 
marti! law is declared or even in those areas 
in which eventually martial law may never 
be declared. 


19. In conclusion, therefore, it ig submitted 
that Article 359 must be so construed that by 
exercising the powers under it the Presidential 

orders may be able to secure for the executive 
all those powers which may be necessary 
during martial law. All those powers must be 


7. Ẹ. 8. Corwin, The President, Office and Powers 
“(inet-1087 1957, p. 142 where the learned author 





observes : 

“Even Dicey’s aummarization of the British con- 
ception of martial law a3 a law of ‘necessity’ to 
be judged ultimately by the courts is exceeded 
in rigour.’ 

18. As is evidenced by Moyer v. Peabody, supra, 

n.18, and Duncan v. Kohanmoku, supra. n.16. 
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available as precursors to martial law. Martial 
law may, in fact, never follow the acquisition 
of those powers; but if it hag to follow no 
more powers must be necessary, because no 
more powers will be available. Consequently, 
when the Presidential order has suspended 
the enforcement of the fundamental rights to- 
life, liberty and fair trial, it should not be 
open tothe Courts to issue kabeas corpus or 
any other orderg interfering with the exe. 
cutive on any ground whatsoever, including 
the ground of mala fides. If, on the other 
hand, it ig held that even after the Presi. 
dential order passed under the authority of 
article 359 suspending the enforcement of the 
fundamental rights of life, liberty and fair 
trial under articles 21 and 22 (to which 
article 14 ig added because without it the 
effect will remain incomplete and the rights 
will remain enforceable on the ground of equak 
protection) it is open to the courts to issue 
habeas corpus on any ground whatsoever, them 
an absurd and insufferable consequence wilh 
follow. That congsquence will be that on those 
very grounds the courts will have the power 
to issue the writ of habeas corpus even in an: 
area and at a time when martial law is in. 
force. . In other words, the consequence will 
be that it will not be possible effectively to 
declare martial law anywhere at any time in 
India. It follows, obviously, that after a Presi- 
dential order under article 359, suspending 
the enforcement of the fundamental rights: 
guaranteed in articles 14, 21 and 22, the High 
Courts cannot retain the power under article 
226 to issue the right of habeas corpus to 
enforce the rule of law. If the High Courte- 
were really to retain that power even after 
the Presidential Order under article 359, they 
will surely continue to retain it after the 
proclamation of martial law also; because the- 
proclamation of martial law, being merely am 
executive act, will be even less effective tham 
the Maintenance of Internal Security Act iw 
ovérriding the Constitutional provision in arti- 
cle 226. 
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THE ANDHRA PRADESH LAND RE- 
FORMS (CEILINGS ON AGRICUL- 
TURAL HOLDINGS) ACT, 1973. 
With a commentary by Professor 
P. C. Reddy, M.A., LL.B, F. R. E. S. 
Formerly Head of the Department of 
Economics, V. R. College, Nellore, 
1965. Pp. 640 Price Rs. 30/- 


The Andhra Pradesh Land Reforms Act 
1873 aime at fulfilling the cbjective of Article 


39 of the Constitution, which enjoins the- 
State to ensure that tha ownership and con. 
trol of the material resources are go distri. 
buted ss to subserve the common good and 
that the operation of the economia system. 


does not lead to concentration of wealth to 
the common detriment. The Act was pre- 
ceded by the Estates (Abolition and. Conver. 
gion into Ryotwari) Act 1948, the Andhra. 
Inams (Abolition and Conversion jnto Ryot- 
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wari) Act 1956, the Andhra Pradesh Ceiling 
on Agricultural Holdings Aot, 1961, the 
Agricultural Lands (Prohibition of Aliena- 


tion) Ordinance 1972. -Tne present Act was ` 


‘enacted to consolidate and amend the Jaw 
relating to the fixation of ceiling on agricul. 
‘tural holdings and the taking over of surplus 
lands. 


2. There are four parts in the book.” The 
bare text of the Act, followed by notes and 
sommentary and relevant excerpts from legis. 
lative prozeedings, is given in the first part 
and ths gesond part contains important court 
decisions. The relevant portions of related 
Acts, Orders and Notifications are to ba found 
in part three, while the fourth, and the 
last part contains the A.P. Land Reforms 
(Ceiling on Agricultural’ Holdings) Bales, 
1974, the A. P. Ordinance Nos. 9 and 10 of 
4974 and the A. P. Tenancy Amendment 
Act of 1974. There is a Supplementary 
part on the evaloation of land laws, Ooart 
decisions and constitutional amendments. The 
Commentary is not only of an explanatory 
nature but algo critical of several provisions 
of the Aot, supported by adequate case law. 


3. It ig necessary, for the effective imple- 
mentation of the Act, that landowners or 
tenants, lawyera or laymen, or authorities 
entrusted with the enforcement of the Act, 
should clearly understand the different pro- 
visions of the Act. There can be little doubt 
¢hat this Handbook will fully serve this 
purpose, B8.8. 


MAHARASHTRA RECOGNITION OF 
TRADE UNIONS AND PREVEN- 
TION OF UNFAIR LABOUR PRAC. 
TICES ACT, 1971. With Rules. 
With Notes and Explanation by V. P. 
Shintre. Orient Longman Ltd., Bom- 
bay 1975. Pp. xxx 69. Rs. 10. 


Inter.union rivalry has often bedevilled 
the relations be}ween employers and workers 
and led to unfair l:bour practices. both on 
he part of the workers and on the part of 
the employer, and Industrial Courts have 
been aware of it. The matter was referred 
to the V. A. Naik, Committee, based on 
whose repo:t the Government of Bombay 
has passed the bill which ig the subject of 
this book. Believed to be the frst of its 
kind to make statutory provision for the 
recognition of trada unions and prevention of 
unfair labour practices, the enactment pro- 
vides for the rightsand obligations of unions 
‘and the declaration of gertsin lockouts and 
strikes as illegal, and for the prevention of 


Ravinws 


A. 1. R. 


certain unfair labour practices both by manage. 
ments and workers. 


2. The sixty sections of tha Ack have 
chapters on Authorities under the Act, recog. 
nition of union, obligations and rights of 
recognised and other unions, illegal strikes, 
lock.outs, unfair labour practices, power of 
courts, powers of Labour Court and Indus. 
trial Court to try offences under tbis Act: 
and Penalties. The Rules prescribe tha 
qualifications of persons presiding over 
Labour Courts, recognition of a uvion. fees, 
period of show cause notice, certificate of 
recognition, application for recognition of 
other unions, application for re.recognition, 
change in name and address, Collection of 
sume, mode of patting up notice, permission 


-to hold discussion, mode of settling differ. 


ences, right to inspect, and notice of strike 
or lock-outs, The book under notice gives 
the full text of the Act, with an. introduction: 
notes and explanations, Every employer 
and tride union leader has to he familiar 
with the provisions of this Act in order to 
deal effectively with labour matters such as 
discipline, strikes and lock-outs, union recog. 
tlon, and unfair labour prectices. I should 
therefore be of uss to employers and em. 
ployees as well as lawyers and studenta. F 


Maharashtra Bar Council Journal 
Seminar Souvenir Issue, Vol. 5, Part 4, 
a Quarterly Journal of the Bar Coun- . 
cil of Maharashtra. 


No problems can ever be solved by slogan 
shouting, The problem: of eodnomic planning, 
of social reforms and of changes in laws and 
Constitutioncan be solved only by intellectual 
solutions, Law ani lawyers have always been 
inetruments of social change and order, Tha 
contemporary lawyer must practice law res. 
ponsibly and also play his role in a changing 
society. The fact that in tbis Seminar Souvenir 
Issus there are about six articles on the 
subject of legal aid to the poor and dessrving 
is some indication of the fact that the con. 
temporary lawyer is alive to his higher daties 
and responsibilities to the society. 


These articles on legal ad have rightly 
emphasized that the sid should be rendered 
not in a mood of benevolence but rather ‘in & 
spirit of moral duty and ss a social obligation 
arising out of a lawyer's profesion. Thea 
various ‘suggestions made for organizing the 
poheme for legal aid includa suggestions like 
(1) establishing legal aid centres at the situs 
of Court, civil, criminal or revenue (2) pre.. 
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paring lists of panel lawyers for every 
month (3) channelizing the naedy.and degerv:- 
ing through the legal aid society (5) making 
available legal aid even outs-de caurts of law 
(8) assoclatiog social and service organizations 
like Rotary, Lions, Jayoaes ete. (7) Screening 
work should be ləft to Trade Unions, or 
Social and Service Organizations (8! associat- 
ing students of law colleges with this work. 
Zt cannot be denied and it ala» needs em- 
phasizing as pointed ont :tn ‘Physician Heal 
Thyself’ that the State cannot make paucity 
of funds an excuse while considering schemes 
in the cause of administration of justico. The 


authoc of the article hag slso vary rightly 


drawn pointed attention to the necessity to 
attract the best talent to take to legal educa. 
tion and then to legs! profession. No gvern. 
ment can run withoot personnel having legal 
education—for example, for drafting statutes, 
treatises, agreements etc. In the same manner 
no cOnmercial establishment, nə factory, no 
industry o1n eun without gach personnel. To 
get the best talent to hold judicial posts and 
to improve the conditions in which judicial 
officers dispeage justice is algo imperative to 
administration of justice. 


This Issue of the Jonrnal alao includes 
about half a dozen papers read at the sympo. 
sium held on 81st April, 1975 on the subject 
of changes required in the existing provisions 
of the Bombay Rent Act. The various sug- 
gestions made for amendment and additions 
in the Act must be considered at the appro. 
priate levelg for their Incorporation in the 
atatute book. There are also other informative 
and instructive articles for those concerned 
with law, law reform and legal profession. 
Thes?-articles deal with problems of Junior 
Lawyers of the Bar, conduct rules, abolition 
of dual system on tha Original Side of the 
Bombay High Court, Recent taxes and how 
they affect advocates. A special mention must 
be made of the inclusion of a talk given on 
All India Radio” on the subject of a lawyer's 
social role by Soli J. Sorabjee, Advocate. It 
is difficult to resist the temptation of re- 
producing the following lines : 


“| ,.... how much nobler will be the law- 
year’s boast when he shall be able to say that 
he found law dear and left it cheap: found it 
a sealed book and left it a living letter: found 
it a patrimony of fhe riah and left it the 
inheritance of the poor; found it a two-edged 
sword of craft and oppression and left it the 
staff of honesty an1 the shield of ee 

R.8.K. 
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GIST OF JUDGMENTS ON DIRECT. 
TAXES OF GUJARAT HIGH COURT 
(1975). Edited by Vasant J. Desai, 
B, Sc, LL. B, Advocate, Gujarat High 
Court. Chartered Accountants Associa- 

‘tion, Ahmedabad, Pp. viii & 95. 

The book before ug contains the gist of 66 
Gujarat High Oourt judgments delivered on 
direct tax laws from 25th August 1975 tə 
26th December, 1975. It is worthy of note 
that the Gujarat High Oourt has disposed of 
income.tax references upto 1974, while in 
several other High Courts income-tar re. 
ferences since 1968 are believed to be still 
pending. In this view it is desirable to bring 
to the notice of all taxation practitioners, 
taxation authorities, and asgeesaes, the points 
in all these judgments of the Gujarat Bigh 
Oourt, whether reported or unreported, and 
the present author has tried to present the 
position at law at a glance. 


2. Ohief Justice B. J. Divan of the Gujarat 
High Court hag referred to his policy of 
ensuring that taxation matters are disposed of 
as early as possible and to the fact that the 
High Oourt ig often among the first to deal 
with the many pints involved in taxation 
matters. The present author has prepared the 
Index with great care and hag arranged the 
cases in & logical form giving a subj:ctwise 
indication of the points involved in each case. 

8. Since this publication is believed to ba 
among the first of its kind, its value and 
usefulness to chartered accountants, advocates, 
Income.tax practitioners and departmental 
personnel, can scarcely be exaggerated. g 

8. 


LABOUR PROBLEMS & REMEDIES 
(LAW & JUSTICE PUS3LICATIONS). 
H. L, Kumar, Editor, Labour Disputes 
Journal. 1976. Universal Book Tra- 
ders, 80 Gokhale Market, Opp. New 
Courts, Delhi. Pp. 112 & 16. Price 
Rs, 12/-. 

The main purpose of this book, it is said, is 
to provide an up to date handbook containing 
statutory and technical information with 
a view to helping factory managementa 
and executives in the effisient discharge of 
their duties, The decisions of managers and 
executives have often been reversed by the 
labour courts and higher tribunals and this 
concise handbook is designed to guide those- 
concerned with labour law along the right 
lines, 

2. The problems which arise under indus. 
trial law have been methodically arranged 
topiowise. -The judicial pronouncements dealing 
with them are carefully analysed, and the 
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ratio underlying them has been lozically exa. 
mined. The handbook covers the Payment of 
Bonus Act 1965 as. well as the Payment of 
Bonus (Amendment) Ordinance 1975. The 
Ordinance retains the statutory minimum 
bonus of 4 per cent in the current year but 
makes ita payment from next year contingent 


on production or profits. The minimum bonus’ 


payable to workers receiving low incomes has 
been raiso from the present Rg. 25 & Ra. 40 
to Rs. 60 and Rs. 100 respectively. The 
Government is also empowered to extend the 
Act to units employing not less than 10 persona 
instead of 20 persons, and the statutory ceiling 
of 80 per cent hag now been made applicable 
to all enterprises. 


8. Among other subjects dealt with are the 
Payment of Gratuity Act 1972, hours of work, 
overtime, leave and holidays, conditions of 
service and standing orders, misconduct, domes. 
tic and departmental enquiry, Industrial Dis- 
putes Act 1947, retrenchment, and wages and 
other allowances. 

RSS. 
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THE LAW RELATING TO PRO. 
TECTED LICENSEES AND SUP- 
PLEMENT TO THE BOMBAY 
RENTS, HOTEL AND LODGING 
HOUSE RATES (CONTROL) ACT 
1947.—4th Edition 1969: and including 
Maharashtra Acts 51 & 52 of 1975. By 
J. H. Dalal. B. A, LL.B., Advocate. 
„Published under the auspices of the 
Bombay. Small Cause Court Bar 
Library 1976. Tripathi. Pp. lii & 399. 
Price Rs. 30. 


The fourth edition of Dalal’s book on the 
Bombay rent Acts hed preserved the general 


manner of presentation, but various topics - 


were revised and enlarged, and new topics in- 
troduced, like judicial precedents, doctrine of 
part performance, husband and wife, valuer’s 
report. tenant pendente lite, fraud and collu- 
sion. The Rent Oontrol Act of Gujarat, Mara. 
thwada, and Vidarbha were also given. 


2. In 1973 the Maharashtra Government 
passed a law for extending the protection of 
the Rent Control Act 1947 to certain licensees. 
Rent o: ntrol msthods having been empirical 
and temporary in Dature, a large number of 
buildings in Bombay had fallen into disrepair, 
leading 10 the Bombay Building Repairs and 
Reconstruction Board Act 1969, The practica 
had alo grown up of giving premises on 
Heense, yeilding fancy returns in the form of 
compensation, license fee, ebo., and the 1973 
amendment was meant to mest this. abuse. 
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Although every piezJe of rent control legisla- 
tion is not scrutiniaed by the State Law Com. 
miasion the present author's conmentary has 
pointed out various defects in drafting. 


8. The 1969 edition haa not been re. written, 
but the author hag given full commentazy on 
all amendments since 19869, including the 
Maharashtra Acts 51 and 52 of 1975 re. 
lating to the special law applicable to ths 
Dafence Personnel and the tenant's right to 
fix aerial on the terraces. The changes effect- 
ed in the law relating to parmitted increases, 
Residential Premises Tax Act 1974, and 
Maharashtra Education Ces3 (Amendment) 
Aet 1974, have also been incorporated. 


4. Precise and accurate summaries of five 
hundred decisions upto Octobar 1975 of the 
Supreme Oourt, the Bombay and other High 
Courts and the Bombay Small Oauses Court 
have been presented ina convenient manner. 
The summaries of the decisions follow a set 
pattern. The Rent Act, sestion.wise, is follow. 
ed by Articles 136, 226 and 227 of the Con. 
stitution, Civil Procedure Code, T, P. Act, and: 
m'geellaneous Acta such- a3 Arbitration Act, 
Court Fees Act, Contract Act, Evidence Act, 
General Clauses Act, Government Grants Act, 
Hindu Law, Limitation Ac‘, Partnership Act, 
Presidency Towns Ingolvency Act, Spscific Re. 
lief Act, and Stamp Act. The table of cases 
and index are adequate. B.8.S. 


PINSON ON REVENUE LAW (Com- 
prising Income Tax; Capital Transfer 
Tax; Capital Gains Tax; Corporation 
Tax; Stamp Duties; Tax Planning). 
Ninth Edition 1975. By Barry Pinson, 
Q.C., LL.B., of Gray's Inn & Lincoln’s 
Inn; Fellow of the Institute of Taxa. 
tion, and John Gardiner, M. A, LL.B, 
of the Middle Temple and Lircoln’s 
Inn, Barrister. Sweet & Maxwell (Tri- 
pathi). Pp. lxii & 640. Price £ 8.00. 


This latest edition of Pinson incorporates 
the changes in Revenue law made by two 
Finance Acts and by Judicial decisions of the 
past year. The principal change has been the 
introduction of capital transfer tax by the 
Finance Act of 1975 and the abolition of 
estato duty. Part 2 of the book ig now devot. 
ed to the capital transfer tax, which is a tax 
on all life-time transfers of property other 
than certain exempt transfers, as well as a. 
tax on property comprised in a person’s estate 
at the time of his death, thus fulfilling the 
role of a gift tax. It is dealt with under the 
heads of the main changing provisions, reliefs, 
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computation of the charga, other charges, set. 
led property, excluded property, liability and 
incldence and administration and collection. 
‘Other parts of the book have baen re-written 
to take account of this new tax. The chapter 
-on some aspects of matrimonial finance like 
the taxation of husband and wife when living 
together and when living in saparation or di- 
“vorce is new to this edition, The second part 
of another chapter, entitled Capital Gains 
from Land, under the headings of computa. 
tion of development gains, exemption for re- 
lief from small disposals development losses, 
«disposals of interest in land etfacsed indirectly, 
disposals of interests in settled property, and 
ates of tax on development gains, sum. 
marises the development gains tax introduced 
by the Finance Act 1974. The Government 
‘has however announced itg intention to re- 
place this with a development land sax some. 
time in 1976. 


2. The four divisions in Part I of the book 
desl respectively with the taxation of the in. 
«soma of non.corporate bodies, the taxation of 
companies, the taxation of capital gains and 
administration, assessment and back duty. 
Part 3 states the principles ‘of stamp duties 
briefly and Part 4 deals with value added tax, 
which came into operation on lst April 1973. 
In the 5th and last Part, some aspects of the 
foregoing subjects are considered in relation 
%o problems of tax planning; that is, the 
arranging of one's affairs with a view to mini. 
mising the burden of taxation in its various 
forms as it affects in practice gifts, settle. 
ments, arrangements on divorce, wills, pen- 
ion schemes, retirement and redundancy 
payments. 


3. Apart from the useful index and tables 
‘of cases and statutes, there isa list of the 
works cited. In one volume the book covers 
éthe whole of revenue law, making it an ideal 
text-book for professional and university exa. 
minations ag well ag a coneisa referenca work. 


%. The law is stated ag on lst October, 1975. 
B.8.8. 


THE LAW QUARTERLY REVIEW 
Index to Vols. 1-90. By Nina Stimson. 
1975. Stevens (Tripathi). Pp. xiv & 443. 


This Volume is supplied. ai no extra charge, 
to the regular subscribers of the Quarterly Re. 
wiew founded on the Index to the first eighty 
volumes prepare) by Peter Allsop in 1964 
this new cumulative Index of the Quarterly 
Review's ninety years of life is prepared along 
the game liney and should be just as useful, 
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Ag usual, a number of headings. familiar to 
all lawyers, have been chosen, and the sub. 
jects have been arranged in alpbabetical order 
under these headings, the main headings being 
listed in the table of Oontents. A distinction 
between articles on the one hand and notes and 
reviews on the other has been made by. print- 
ing the page references to the latter in italic 
type, and a number of orogg-referencag have 
been included. The Volume inoludes also a 
Table of Contributors a Table of Cases, Table 
of Initials, and a Table of Statutes, the last 
being an innovation for the Law Quarterly 
Review. R.8.8. 


MACGILLIVRAY & PARKINGTON ON 
INSURANCE LAW (Relating to all 
risks other than marine). Sixth Ediion. 
General Editor; Michael Parkington, 
M. A. (Cantab), LL B. (Cantab), of the 
Middle Temple, Barrister; Sometime 
Whewell Scholar in the University of 
Cambridge. Assistant General Editor; 
Anthony O'Dowd, B. A., LL B (Rand), 
formerly Advocate of Supreme Court 
of South Africa. Book 1, by Nicholas 
Legh-Jones, M. A. (Oxoa), of Lincoln’s 
Inn, Barrister. Book % by Andrew 
Longmore, M, A. (Oxon), of the- Middle 
Temple, Barrister. 1975. Sweet & 
Maxwell (Tripathi). Pp. cxxxiv, 1127 & 
60. Price, Rs. 675. 50, 


In this Edition. a major piece of recasting 
of the work has been done, rather than a mera 
updating. The order of presentation has beén 
re-arranged, most sections have been entirely 
re-written and some naw topics have been 
introduosd. Consequently, some of tha subject 
matter in the la34 editions has had to be ex. 
cised from the text, and in particular the 
chapters.on industrial assurance ag a separate 
topic have been deleted. In order, however, 
to illustrate the general doctrines of insuranca 
law, the Editors have retained the references 
to the decisions of the Papina] Assurance 
Commissioner. 


2. In all previous editions the frequent 
citation of American Federal and State autho. 
rities was a prominent featura. In this edition 
the references to American cases have been 
pruned wherever English authorities have 
become available.in abundance, but the cove. 
rage of American decisions has been retained 
and expanied where the American law fills a 
laguna in the English Law or suggests an 
alternative approach. Insurance may be marina 
or non-marine. The latter includes personal 
insurance (life, personal accident, sickness), 
property insurance (Bre, burglary, livestoak), 
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and liability insurance (motor vehicles, avia. 
tion, employer's liability, eta.) 


8. Divided into Books I & II, the former 
contains different parts on making the contract, 
parties, vitiating factors, premium and risk, 
and miscelleneous matters. It deals with in- 
surable interest, formation and form of the 
contract, execution and delivery of policy, in- 
surance companies, the course of business at 
Lloyd’s and the role of agents. It discusses 
illegality, voidable policies, commencement of 
cover, payment of premium, termination of 
the risk, return of premium, and galvage pre- 
miums, as well as construction of policies, 
rectification and conflict of laws. 


4. Book II contains different Parts on claims 
and title fo life ingurance policy; matters of 
general application to indemnity policies, and 
particular categories of business like personal 
accident, fire, other property insurances, third 
party riske, motor vehicle and aviation in- 
surance, insurance against pecuniary logs, and 
contractors’ risks policies. Besides the index, 
tables of cases, statutes, and statutory instru. 
ments and rules, there is an Appendix of 
over 100 pages, which gives particulars of all 
relevant statutes and regulations. 


B. The law is stated as at 1st August 1974 for 
Book T, and December 31, 1974 for Book IT. 
‘The Life Insurance (Interest on Benefits) Bill 
1975 and the Policy holders Protection Bill 
1975 were published too lata for inclusion in 
the present volume. The provisions of the HEO 
Directiva on the establishment of non-life in. 
Burance companies, which have not yet been 
incorporated in U. K. Legislation are not 
included. R.S.S. 
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COMPULSORY ACQUISITION OF 
LANDIN AUSTRALIA (AND PARTI- 
CULARLY IN VICTORIA), By Grabam 
L. Fricke. LL. B. (Hons, Melb.), LL. M. 
(Penn.), Barrister.at-Law, 1975. Law 
Book Co. Ltd., 301-305 Kent Street, 
Sydney. Pp, xviii & 238, Price: Rs. 222/.. 


There have been few attempts to present n 
systematic collection of the statutory and caze 
‘law governing the subjeet of compulsory 
acquisition of land in Australia, and there has 
been little detailed treatment of the subject 
in Victoria. The present author has tried to 
change the laborious method of land acquisi- 
tion research by collating the relevant state. 
tory and case laws into one Volume. Although 
the book deals specifically with Australianand 
Victorian law, its diseussions of principle will 
be of great value to practitioners in oiher 
Btates. id 
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2, The Australian Constitution confers legis. 
lative power on the Commonwealth Parlie- 
ment with respect to the acquisition of pro. 
perty on just terms from any State or person 
for any purpose in respect of which the Parlia- 
ment has power to make laws, and the book 
before us examines the constitutional aspects 
briefly. It discusses the general structure of 
legislation in Victoria, where for many years 
the general technique was to insert provisions 
conferring compulsory acquisition powers in 
the special acts dealing with the particular 
acquiring authority and examines the various 
methods of acquisition laid down by the Vic. 
torian legislature, particularly the measures 
contained in the Lands Compensation Act, 
1958 (vic) and the Valuation of Land Act, 
1960. The question at what staga in the pro. 
cess of acquisition the acquiring authority 
takes possession of the land is dealt with. A 
separate Ohapter is devoted to the Town and 
Country Planning Act, because tha power 
of compulsory acquisition is frequently an 
adjunct to planning powers. 


3. There are chapters covering acquisition 
in States other than Victoria, estates & in. 
teresta in land, conveyancing aspecta ang 
challenges to the validity of acquisition. 
Among the Appendices are the Rules of the 
Supreme Court of Victoria, Landa Acquisition 
Act, 1955.1966, Forms and Victorian legis. 
lative provisions conferring powers of compul. 
sory acquisition. The book, which includes an 
index and tables of cases and statutes, states 
the law ag at December, 1974. B.8.5. 


NATHAN & MARSHALL CASES a 
COMMENTARY ON THE LAW OF 
TRUSTS. Sixth Edition, 1975. By 
D. G. Hayton, LL. B. (New Castle), 
M. A. (Cantab’; of the Inner Temple 
and Lincoln’s Inn; Barrister; Fellow of 

_ Jesus College, Cambridge; Lecturer in 
law jn the University of Cambridge- 
Stevens (Tripathi). Pp. xxxix & 684. 
Price, Rs. 131.70. 


Many changes have been made in this edi. 
tion. Over fifty old esses have been omitted, 
about thirty new cases find a place and, for the 
first time, room is found for certain materials, 
like excerpts from articles, case.notes, books 
and annual reports of the Charity Commis- 
sioners. .A large part of the Charities Act 1960 
has also been included. Some of the statutory. 
material relevant toa trust course appear in 
this book for purposes of continuity and case 
of exposition. Most eases that have been 
omitted in their own right will be found fully 
discugsed in cases that are now included, 
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4%. Distinction between trusis and other 
relationships, classification and formalities of 
trusts, the eseentials of a trust, express private 
trusts and charitable (or public) trusts are 
dealt with. Among other topica covered are 
resulting trusts, constructive trusts, appoint. 
ment, retirement and removal of trustees, the 
administration of a trust, and liability for 
breach of trust. 


8. The old chapter "The nature of equitable 
interests arising under trusts” has been scrap. 
ped in favour of an introductory chapter 
showing what a trust locks like and what it is 
used for. There is a brief review of tax law 
and of the law on wills and intestacies, which 
would simplify problems when dealing with 
regulting trusts and secret trusts. Bailments, 
agency and losna have been additionally dealt 
with in the next chapter, while Chapter 4 is 
substantially changed to take account of Re 
Gulbenkian’s W. T., McPhail v. Doulton, Re. 

- Baden’s Deed Trusis, Re Manisty’s Settlement, 
Reo Denley’s Trust Deed and Re Recher’s W. Ta 
and todeal with perpetuity, in the forms of 
the rules againgi remoteness of vesting and 
the rule against inalionability. 


&. The problems faced over the enforce. 
ment of incompletely constituted trusts are 
clarified, and a new section has been added to 
deal with attempts by settlors to deprive 
their creditors by using (rusts. Oharitable 
trusts are distinguished from ordinary trusta, 
and Chapter 7 has been simplified owing to 
the new oategorigation of ‘‘presumed” and 
“automatic” resulting trusts by Justice Me. 
garry and the new contractual approach in 
„certain types of circumstances. A new section 
has been added on ‘'Special Types of Trustee” 
and there is a section on "the Conflict of In- 
terest and Duty”. The last chapter bas retain. 
ed its structure though the pre-1939 Law on 
limitation of actions has been omitted. 


6. At manuscript stage it was possible to 
give only a brief outline of the Oapital Trans. 
fer Tax directed at avoiding estate duty by 
gifts and discouraging the wealthy from trans. 
ferring their wealth before the introduction 
of the Wealth Tax. A fuller account appeara 
inthe Preface. The law is stated as on lst 
January 1975, bat the Preface has been op 
dated to take account of the Finance Act 1975, 
The index and the tables of cages and statutes 
re highly useful, RBS, 
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THE CONSUMER CREDIT ACT 1974. 
Annotated by A. C. Guest, M. A, of 
Gray’s Inn, Barrister, Professor of 
English Law in the University of 
London, Reader in Common Law to 
the Council of Legal Education and 
Michael G. Lloyd, M. A. of Gray’s. 
Inv, Barrister, Lecturer in Law in the 
University.cf London, 1975. Sweet & 
Maxwell (Tripathi) Pp. 193-++5 Sche- 
dules, Price, Rs. 35, 


The Consumer Credit Act 1974 introZuces. 
a comprehensive code fer the protection of 
consumers and the regulation of individuals- 
and institutions offering cred‘t of any kind opto- 
£5,000, It repeals all the existing related 
legislation and replacea it with a uniform. 
system applying to every form of credit from 
second mortgages to credit cards, an ambitious 
attempt to regulate all transnotions conducted 
on other than a cash basis. This system of 
wide-ranging control hag resulted in a higbly 
complex statute full of new terminology and 
running upto 193 sections and 5 Scbedules. 
The pregent book gives the reader an under- 
stand!ng of ite provisions and an awareness 
oł its details, 


2. The book provides the text of the entire 
Act with full and detsiled annotations, which 
meet the immediate need for sn explanation 
of tbe intricacies of the Act. Primarily an 
enabling statute, the Act will be supple- 
mented by rules and orders. These are- 
included in foll in the Encyclopaedia of consu.. 
mer Oredst Law, already noticed in these 
columns. 


8. This is an Act to establish for the 
protection of consumers a new system, admi- 
nistered by the Director General of Fair Trad. 
ing, of licencing and other control of traders. 


-concerned with the provision of credit, or the 


suprly of goods on bire or hire purchase and 
their transactions in place of the present: 
enactments regulating money lenders, pawn. 
brokers snd hire purchsse traders and thelr 
transactions. Divided into 12 parts the Aot: 
deals with the Director General of Fair Trad. 
ing. Oredit and hire agreements, licensing of: 
auch business, seeking business, entry into 
credit agreements, defauls snd security, jodi- 
cial control, ancillary eredit businesses andı 
enforcement of Aot. 
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CONSTITUTIONAL LAW OF INDIA. 
A critical Commentary. Second Edi- 
tion, By H. M. Seervai, M.A. LL.B, 
Advocate, O. S., Advocate General of 
Maharashtra, 1957-74. Vol. 3, Pp. xl 
748, A 166 & 129. Vol. 2, Pp. xxxvi, 
749-1580, Pp. AA 8 & AI.28. Price 
for two Volumes, Rs. 125/.; £ 13,30; 
$ 30.00. Tripathi, 1976. 


The Constitution being an organic whole 
¢he precent author has sought to bring ont its 
underlying unity by a narrative which deals 
with connected topics together rather than 
adopt the method generally adopted of com- 
menting on each Article separately. There are 
thirty Chapters in the two volumes of the pre. 
sont Edition, appendices containing the bills to 
amend the Fundamental Rights and the 
amendments to the Constitution, as well as 
tableg of cases and index for each Volume. 
Great changes bave taken place in the Oon- 
stituéional Law of India since the firs} edition 
-of the book was published, and the presen 
dition takes full note of these changes, 
besides bringing the case law up to date. 
“Throughout the book there are critical com- 
menta on all the important decisions whioh 
havo been given sinte the publication of the 
first edition. 


2, The prominence given in the Funda- 
‘mental Rights Case to the Preamble of the 
Constitution and to Directive Principles of 
State Polisy hag made it necessary to re.write 
-nd enlarge certain Chapters and the Chapters 
-on the Right to Freedom have been greatly 
‘enlarged and re-written to take account of 
-recent Supreme Court decisions. The Chapter 
-on the Right to Freedom of Religion contains 
the dizcugaion of a new toplo, viz., the effec) 
of confisdatory, or near confiscatory, legisla. 
dion, Tha issues involved have been considered 
-t length. The Chapter on cultural and educa- 
tional rights containg a detailed discussion of 
the Supreme Court's decision in St. Xavier's 
-Collega v. Gujarat, and the arrangement of 
the Chapter on the right to property has had 
‘to be altered owing to the Bank Nationaliga. 
tion Case and the 25th Constitutional Amend. 
‘ment. The great changes which have taken 
place in English Administrative Law have 
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made if necessary bo re.write and greatly 
Sniarge the chapter on judicial remedies : 
English Law. All the relevant English deal. 
sions have bean considered at some length; 
because many of them have been cited with 
approval by the Sprueme Court and the High 
Courts. In the first edition of this book tha 
dostrine of judicial precedents was dealt with 
in different places, but now they have been 
digoussed at one place, and the present edition 
also containg a greatly enlarged discussion of 
the problems connected with River Waterg. . 
Disputes. 


3. In the second Volume, the Obapter on 
Union ani State executive has bean greatly 
enlarged and a new gection added on ‘tha 
Executive and Administration of Justice”. 
The author hag discussed resent Suprema 
Court decisions on delegated legislation and 
enlarged the Chapter on the legislativa power 
of the Union and State legislatures, examin. 
ing critically the Supreme Court's decision in 
Dhillon’s cage. At the end of the Ohapter on 
the Union Judiciary, he hai appended « note 
on the supersezsion of juiges, In another 
Ohapter the author discusses the problems 
created by the Supreme Court decisions which 
overruled Raleigh’s case. The Obapter on 
Services under tha Union and States has also 
been greatly enlarged as well as that on 
Election, although the moxt far-reaching 
change is in the laat Chapter on the ‘Amend. 
ments of the Constitution”, which has been 
completely re-written. New concepts of 
“constituent power” and of “basio structure” | 
having come to the fore, it might be like 
King Canute's crying “halt” to the incoming 
tide, for it is being emphagised that any 
constitutional amendment should not come 
within the purview of judicial reviow ab all. 


%. The author has set oub fats of asses 
more fully than is usual in sn English text book 
‘and hag indicated in the footnotes the points. 
involved in the oases citol, The author, in 
his critical commentary, has acsurately stated 
the effect of a decision; he considers relevant 
decisions to sea if they disclose a principle or 
& coherent pattern and, if not, he makes his 
Own submissions, which ara altogether diffe. 
rent from the. statement of the law. 
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be in the whole of the property, 
otherwise there is no merger. The 
interest of. the lessor and. the lessee 
in the whole of the property should 
become vested at the same time in 
One person in the same right. Thus 
a lease is not extinguished. because 


the lessee purchases a part of the 
reversion. i 

19. A surrender under clauses 
(e) and (f) of Section 111 of ‘the 
Transfer of Property Act, is an 


yielding up of the term of the les- 


see’s interest to him who 
has the immediate reversion of the 
lessor’s interest. - It takes effect 


like’ a contract by mutual consent on 
the lessor’s acceptance of the act of 
the lessee. The lessee cannot, there- 
fore, surrender unless the term is 
vested in him; and the surrender 
must be to a person in ` whom the 
immediate- reversion expectant on 
the term is vested. Implied surren- 
der by operation of law. occurs by 
the creation of a new relationship, 
or by relinquishment of possession. 
If the lessee accepts a new -lease 
that in itself is a surrender. Sur- 
render can also be implied from the 
consent of the parties or from such 
facts as- the relinquishment of pos- 
session by the lessee ` and taking 
over possession by the lessor. Re- 
linquishment of possession. operates 
as an implied surrender. i 
be a taking of possession, not neces- 
sarily a physical taking, but’ some- 
thing amounting to a virtual taking 
of possession, Whether this has 
occurred is a question of fact. In 
‘Ithe present case. if the mortgagor 
was not able to redeem the appel- 
lant mortgagee was to enjoy the 
property in accordance with the 
terms of the mortgage and also to 
sell the property for: recovery of 
debts. This feature shows that the 
appellant surrendered the tenancy 
from 7 November, 1953. 


20. In the present case the 
terms of the deed show that the 
mortgagee undertook to deliver pos- 
‘Session of the property to the mort- 
fagor on the expiry of a period of 
10 years, The Mortgage -Deed shows 
that the tenancy was surrendered on 
7 November, 1953 and thereafter the 
“possession was only that-.of mortga- 
‘for, ..There would be no question of 
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` Labbais, in view of. 
“(Appeals Nos. 227 of 1960 and 427 of 
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abeyance 


Mohd.. Hanifa ` 
the tenancy being kept in 


_or` the tenancy reviving on the expi- 


ration: of the period of mortgage. 
21. For these reasons the 
judgment of. the High Court is ` af- 
firmed and the appeal is dismissed 
with costs. a 
: Appeal dismissed. 


AIR 1976 SUPREME COURT 1569 

: (From: Madras)* 

P. K. GOSWAMI AND S. MURTAZA 
FAZL ALI, ‘JJ, 

- Syed Mohd. Salie Labbai (Dead) 
by. L. -Rs. and others, Appellants v. 
Mohd. Hanifa (Dead) by L. Rs. and 
others, Respondents, — : 

Civil Appeals Nos. 1223-1224 and 


2026 of 1968, D/- 22-3-1976. 


- (A) Civil P. C. (1908), S. 11 

Plea of res judicata — Essentials — 
Question of public character of Wakf 
properties, : f 


Before a plea of res judicata can 


. ‘be given effect, the following condi- 


tions must be proved— 

(1) that the litigating ` parties 
must be the same, (2) that the sub- 
ject-matter of the suit also must be 
identical; (3) that the matter must 
be finally decided between the par- 
ties, and (4) that the suit must be 
decided by'a court of competent 
jurisdiction, (Para 7) 

The best method’ to decide the 
question of res judicata is first to 
determine the case of the parties as 
put forward in their respective plead- 
ings of their previous suits, and then 
to find out as to what had been de- 
cided by the judgments which ope- 
rate as res judicata. (Para 8) 

It is well settled that „pleadings 
cannot be proved merely by recitals 
of the allegations mentioned in the 
judgment. (Para 8). 

.Held that the question whether 
the grave-yard in the Wakf in ques- 
tion, was a public one or not was 
clearly barred in the present suit by 
res judicata against the defendants 
the previous 
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judgments in the suits - brought :bý 
Labbais'in which the question of. the 
publie character of the burial: ground 
had been expressly raised and esta- 
blished by those judgments. .- - 
(Para 32) 


But as the public . character of 


the other properties in the Wakf was. 


not in issue in the previous judg- 
ments, those judgments did not ope- 
rate as res judicata in respect of the 
-publie character of those properties. 


(Para 60) 
. (B). Mahomedan Law — Wakfs 
— Public Mosques _— Dedication 


of site for building mosque — Site 
and mosque when become Wakf „pro- 
perties, ` - ia 

`- Once- the Janie “dedicates” “the 
site for the purpose ‘of : building `a 
public mosque and after. the mosque is 
built, prayers are offered in ~ the 
mosque,.the site and the mosque be- 
come Wakf -properties . and: ; 
ownership. of the founder: is- com- 
pletely extinguished, Under the 


Mahomedan Law: no Muslim can be . 


-prayers : detérmine whether. a grave-yard is a 


denied the. right to offer 
etc, in a mosque. to. ‘whatever section 
or creed he. may. belong. (Paras: 1, 14) 
i Similarly, the adjuncts : ‘to the 
mosque, which’ are, also , used „for: re- 
ligious purposes, become., as much.. a 
‘part of the. mosque as the mosque it- 
‘self. en peA pig BES 
: (C) - Evidence Act (1872), ` 7 
115 — Admission by an 
previous . criminal -proceeding — 
Subsequent suit. by them -under Sec- 
tion 92, Civil P., C...for,. framing - a 
scheme — Admission, if in terrorem, 
loses much of its significance — At 
any rate, the plaintiffs. could. not be 
said to. have acted against. the admis- 
sion because they have: availed of 
the remedy which was -open to them 
‘under the law. ' (Para 20) 

: (D) Mahomeđan ` ‘Law .— Wakfs 
Grave-yard -Private or public — 
Rules ‘for determination — Burial 
ground of- a ti Vijayapuram, Tiru- 
varur s ain State — ‘Held 
public, 


-Under | ‘the Mahomedan Law thè 
gravé-yards ‘may | be ‘of two ‘kinds a 
family or private grave~yard~ ‘and | 
public grave-yard.: - A -grave-yard: is 
a private one which: 4isconfined only 
to the-burial of- corpses of the foun- 
der, his relations or “his’* Vdescendants. 


Mohd, :'S. Labbai- v.: Mohd, -Hanifa - ~ 
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In -such a burial ground no . person 
who does. not belong to the family 
of: the founder is: permitted: to .. bury 
bis -dead. On the other: hand, if any 
member of- the public is“ permitted 
to be buried in a . grave-yard and 
this practice grows so that it is prov= 
ed by instances adequate in .charac- 
ter, number and extent, then’ the 
presumption. will be. that, the dedica- 
tion is complete and the grave-yard. 
public grave-yard 
where the Mahomedan public will 
have the right to bury their dead. 
It is also well settled that a conclu- 
sive proof of the public grave-yard. 
is: the. description of. the. burial 
ground in the revenue records as a 
publice grave-yard. ‘ ‘(Para 28); 


‘Once a Kabarstan has been held’ 
to be a‘public grave-yard then it 
vests“in the public and constitutes a 
‘Wakf añd it cannot be divested ` by 
non-user but will always ‘continue 
to be’ so- whether it is used’ ‘or ‘not. | 

(Para 32) 
~The“ “following rules in order to 


ee or a private one may, be state 


(1) that even though “there ‘may be 
no direct’ evidence of dedication to 
the public, it may be presumed to be 
a.;public . grave-yard by . immemorial 
user, i.e., where. corpses- of the mem- 


: bers of. ‘the, ,Mahomedan . community. 


have: been: ' buried in. @ particular 
grave-yard. for a large. “number ` of 
years, without -any objection from the 
owner, = The fact.. that. the „owner 
permits ‘such. burials. will’ not. make 

any difference. at all; (2) that “if the 


grave-yard is a private or a, family 


grave-yard then it should ‘contain 
the graves, of only the founder, the 
members .of his family or his. descen- 
dants and no-others. Once even in 
a family grave-yard , members of the 
public are allowed. “to bury- th 

dead, the private ‘grave-yard sheds 
its character: -and becomes a public 
grave-yard; (3):that-in. order:to prove 
that a: prave-yard.is-public by dedi- 
cation -it; must -be: shown by «multi- 
‘plying: instances ofthe character, na- 
ture :and- extent ofthe-burials from 
time*to.time.: In. other. words,: there 
should be evidence“ toishow +-that ‘a 
large :number.:of -:members- of. . the 
Mahomedan::commiunity had. buried 
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their corpses from ‘time to time in 
the grave-yard. Once-this:is proved, 
the Court will presume that . the 
frave-yard is a public one; and (4) 


that where a burial ground is - men- 


tioned as a. public . grave-yard::: ‘in 
either a revenue or historical. papers 
that would: be a conclusive proof. to 
show the public character~- .of -' the 
prave-yard. AIR 1936. PC 83; AIR 
1938 Lah 246; AIR 1934 All 868; 
AIR 1938 Oudh 77 and. AIR 1964 
Madh Pra 227, Ref. (Para 32) 

Held, on consideration of. the 
evidence and the circumstances of 
the case, that the entire . burial 
ground -of village Vijayapuram, Tiru- 
varur district, Madras State, was ~a 
public prave-yard and the Mahome- 
dan community have a right to bury 
their dead subject to payment of ‘pit 
fees and other charges that may be 
fixed by the defendants Labbais' des- 
cendants of the founder; The mere 
fact that -the -defendants Labbais 
used to realise pit fees or other - in- 
-cidental charges -would not detract 

Tom the nature of the dedication. . 
: (Paras .32, 33) 
: (E) Mahomedan Law — Wakf — 
Mosque — Dedication to public mos- 
que — Conditions — Hanafi School 
— Special rules governing dedication 
— Dedication when. complete _- — Law 
as to adjuncts. 

In order to create a valid dedi- 
cation of a public nature, the fol- 
lowing conditions must be ‘satisfied: — 

(1) that the founder must de- 
clare his intention to .dedicate a 
property for the purpose of a mos- 
que, No particular form of declara- 
tion is necessary. : The declaration 
can be. presumed from the conduct 
of the founder either express or im- 
plied; (2) that the. founder must di- 
vest himself ‘completely from the 
ownership of the property, the di- 
vestment can be inferred from -the 
fact that he had delivered possession 
to the Mutawalli or Imam of’ the 
mosque. Even if there is no actual 
delivery of possession the mere fact 
that. members of the Mahomedan 
public are permitted to offer prayers 
with azan and ikamat, is . suffici- 
ent to hold that the Wak is complete 
and irrevocable; and (3) that the 
founder must make some sort of a 
separate entrance to the 


mosque - 
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which. may. be -used:‘by the Publie to 
enter the mosque. 

' As régards the- adjuncts, “the law 
is- that where a mosque’is built or 
dedicated for the public): if any addi- 
tioris or alterations, . either ‘ structural 
or otherwise, are made which are in- 
cidental to the offering of prayers or 
for other religious . purposes,” those 
constructions would be'deemed to be 
accretions’ to the mosque and the 
entire thing will form one’ single unit 
so as to be a part of :the mosque. 
Case law and Commentaries on 
Mahomedan Law, Ref. (Para’ 40) 


The Mahomedans of village 
Vijayapuram, Tiruvarur District, 
Madras State, the. plaintiffs’ ances- 
tors (who constituted the bulk of 
the Muslim population in the village) 
sought ‘permission of ‘thé founders, 
the defendants’ - aricestors (being a 
small family in that village) for 
erecting.a building for the purpose of 
worship on the land belonging to 
them, There was no mosque at all 
in the village which consisted of a 
substantial’ portion of the’ Muslim 
population, © The idea of constructing 


the mosque originated: from: the 
plaintiffs’ ancestors (the ~Rowthers). 
` The agreement following the per- 


mission recited’ (i): that the Rowthers 
(the plaintiffs’ ancestors): were con- 
structing’ a Pallivasal at the raised 
platform belonging to’. the. Labbai 
M. K. A. Sahib, .(the founder or the 
owner) with. his - permission, (ii) that 
after completion of the construction 
which was described as a mosque in 
the agreement, the Rowthers would 
have no claim or right, except the 
right to worship therein; (iii) that 
the only rights which the Muslims 
would claim would be the right to 
worship, to light lamps and would 
also be responsible -for the mainten- 
ance of the mosque, .(iv) that the 
said construction was made purely 
for the purpose of worship; (v) that 
there should be a. doorway and two 
windows affixed on the southern 
wall of the mosque and one door- 
way on the eastern side .so as to 
serve as entrances, ` 


- Held that the document unmis- 
takably evidenced the clear inten- 
tion of the founder to consecrate the 
mosque for - publie worship and 
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amounted to a declaration of a pub- 
lic Wake. ; (Para. 45) 
Once the mosque was - construct- 


ed it stood dedicated to God and. all. 
the right, title and interest of the: 


owner got completely extinguished. 
; ; (Para 46) 

Once there was a complete de- 
- dication to the mosque ʻas a place of 


public worship any reservation of. 


“condition imposed by. . the owner 
would be deemed to be void and 
would have to be ignored. .However, 
the so-called stipulation -by the plain- 
tiffs’ ancestors at the time of erect- 
ing the prayer hall not to claim any 
right or interest in the mosque 
could not be construed as an asser- 
tion that the mosque was not a pub- 
lic wakf. Reading the statements 
made in the ‘agreement as a -whole 
what the plaintiffs ancestors meant 
was that the mosque would be un- 
doubtedly a public wakf..meant for 


the purpose of public worship. and: 
that they would. not interfere with. 


the management of the: same. - 
does not mean that if the founder’s 
descendants indulged in mismanage- 
ment of the mosque the plaintiffs as 
members of the Mahomedan - com~- 
munity could-.not take suitable ac- 
tion under the law against the de- 
fendants. AIR 1937 Lah 552; AIR 
1963 SC 985 and AIR 1956 Nag 257, 
Disting, > > ` vi (Para 47) 
. Held further: As regards the ad- 
juncts of the mosque which were 
built by the Mahomedan 
nity from time to time for the pur- 
pose of the mosque or by way of a 
gift to the mosque, the question of 
the person who actually made the 
construction is wholly irrelevant be- 
cause all the constructions made by 


any person used for . religious pur-. 


poses incidental to offering prayers 
in the mosque would be deemed to 
be accretions to the mosque itself. 
a .(Paras 49. 60) 
(F) Wakf Act (1954), S. 55 (2) — 
Board contemplated by the Act not 
constituted at the relevant time — 
Bar under the provisions of Section 
55 (2) not attracted — Non-compli- 
ance with Section 55 (2) would not 
bar maintainability of | suit under 
Section 92, Civil P. C. — 


(G) Civil P. C. (1908), 
92 — Trustees — Wakf 


Section 
proper- 
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ties — Trustees de son tort — Mis- 
management — Sec, 92 whether at- 
tracted, - TEY 
. It is true that Section 92 applies 
only when there is any alleged 
breach of any express or construct- 
tive trust created for a public, cha- 
ritable or religious purpose. But 
it also appliés -where-the direction of 
the Court is necessary for the admin- 
istration of any such public trust 
Where the defendants have, no doubt, 
been looking after the suit proper- 
ties in one capacity or the other and 
had - been enjoying the usufruct 
thereof, they are trustees de son tort 
and the mere fact that they put for- 
ward their own titletothe properties 
would not make them trespassers. 
AIR 1946 Nag 401; AIR 1942 Cal 
343 and AIR 1940 Pat 425, Approv- 
ed. . (Para 62) 
‘ Where there is evidence to show 
that the defendants (Trustees de son 
tort) were guilty of grave mis- 
management, it is a clear case for 
formulating a scheme under Section 
92 by a suit. ` = (Para 63) 
(H) Mahomedan Law — Wakf 
— Mosque — Imam — Right to ac? 
as Imam — Right whether beredi- 
tary. H l l 
.In the absence of a custom or 


‘ usage to the contrary, the Mahome- 


dan law does not favour the heredi- 
tary right of being an Imam, be- 
cause an Imam must possess certain 
special qualities and certain special 
knowledge of the scriptures — before 
he can be- allowed to lead the pra- 
yers. This however, is a matter for 
the entire Muslim community to de- 
cide because an Imam is normally 
chosen under the Mahomedan Law by 
the Muslim community.’ (Para 64) 


Cases Referred: Chronological Paras 


AIR 1964 Madh Pra 227 = .1967 
Jab LJ 93 31 
AIR 1963 SC 985 = (1963) 1 SCR 
469 = ; 58 
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The Judgment of the Court was 
delivered by ~- 

FAZL ALI, J.:— These appeals, 
by certificate granted by the High 
Court, arise’ out of a common judg- 
ment and will be dealt with by one 
judgment. The appeals have had a 
cheauered career resulting from a 
highly contested litigation spreading 
over a century and a half. A review 
of the historical background of the 
ease reveals a rather sad story and 
an unfortunate saga of a perpetual 
strife and struggle, disputes and dif- 
ferences between the two sections of 
the Muslim community of village 
Vijayapuram (situated in Tiruvarur 
District in the State of Madras) set- 
ting up diverse rights and rival 
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claims over the property which was 
essentially a religious property ori- 
ginating from a fountain of purity 
flowing from the life and teachings 
of a celebrated saint who was the 
original founder of the property. 
Property essentially dedicated to God 
appears to have been used for mun- 
dane purposes’ which evoked loud 


- protests from another section of the 


Mahomedan community who wanted 
to protect the public character of 
the trust property and this has led 
to several suits in various courts, 


2. The most unfortunate part 
of the drama long in process is that 
the Courts before whom the disputes 
came up for decision handed down 
judgments which were not strictly 
in accordance with the shariat and 
the essential tenets of the Mahome- 
dan Law which encouraged the par- 
ties to plunge themselves into along 
drawn and unnecessary litigation, 
until the High Court of Madras in 
one of the litigations had to point 
out that the only remedy to put an 
end to the disputes was to invoke 
the. provisions of Section 92 of the 
Code of Civil Procedure and this is 
what appears to have been done in 
the action out of which these ap- 
peals arise. l 

3.. . With this . pragmatic pre- 
face we now proceed to consider the 
facts of the case which are by no 
means short and simple, but present 
highly complicated and complex fea- 
tures. It appears that some time to- 
wards the beginning of the 18th 
Century Syed Sultan Makhdoom 
Sahib a Sufi saint was residing atb 
Vijayapuram who by his pious and 
saintly life attracted disciples not 
only belonging to the Mahomedan 
community but also some non-Mus- 
lims of that village. The saint was 
held in great respect and reverence 
by the Hindus and Muslims alike 
which is evidenced by the fact of a 
sale deed Ext. B-1 dated May 12, 
1730 which forms the starting point 
of the existence of the properties in 
suit which have been the subject- 
matter of such a long drawn litiga- 
tion, Exhibit B-1 shows that a part 
of the site where the properties in 
dispute are situated and which was a 
punja land. was sold to the saint 
Syed Sultan Magdoom Sahib” by 
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Thirumalai Kolandai Pillai who was 
a resident of village Vijayapuram. 
The: sale deed ‘conferred absolute 
rights on the saint with powers to 
alienate by way of gift, - exchange 
and- sale ete. The sale deed also 
‘mentioned: that there were no en- 
cumbrances in respect of the. land, 
‘and if any were found, the vendor 
would discharge the same, The saint 
died and about sixty years later an- 
other sale deed was executed by Malai 
Kolanda Pillai in favour of Kaidbar 
Sahib who appears to be a descen- 
dant of the saint and an ancestor of 
the Labbais who are the defendants 
in the present suit, This sale. deed 
also appears to be in respect of the 
land which forms part of the 
puted properties. -The sale deed was 
executed on May 22, 1797. ‘This sale 


deed (Ext. B-2) gives an indication | 


that it consisted of lands and gard- 
ens and could be used as a grave- 
yard also.. Thus the properties in 
dispute are situated on the lands 
sold to the ancestors of the Labbais 
by the two sale deeds referred to 
above. It may be pertinent to note here 
that in the second sale deed Row- 
ther Syed Uddin.who is ancestor of 
one of the plaintiffs was a. witness. 
In course of time the saint’ and the 
descendants were buried on _ the 
lands in dispute and a Dargah was 
set up which was managed by the 
descendants of the saint. Several 
-years later, the Mahomedans of the 
village realised the necessity of hav- 
ing a mosque as no mosque existed 
in the village and inspired by this 
laudable objective, the Rowthers ap- 
proached Masthan Ali Khader Sahib 
for permission to build a mosque on 
a part of the land in dispute. The 
‘permission having been granted, an 
agreement was executed in favour of 
Masthan Ali Khader Sahib which is 
‘Ext, B-4 and forms the sheet-anchor 
of the dedication said to have = been 
made by Masthan Ali Khader Sahib 
for the purpose of a mosque. There- 
after in course of time certain addi- 
tional constructions in the shape of 
a platform, few rooms, a water tank, 
which form adjuncts to the mosque, 
were added obviously without any 
objection from the Labbais, The 
vacant land appears to have been 
used as a grave-yard where mem; 
bers of the Muslim community buri- 
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ed their dead’ as a matter of . right 
on payment of certain fees or char- 
ges to the defendants or- their. ances- 
tors, Subsequently the defendants 
constructed’ a few'shops on “a part 
of the grave-yard which alienated the 
sympathies of the Muslims particu- 
larly the Rowther community ` who 
regarded the construction of the 
shops as desecration of the grave- 
yard and accordingly a number of 
suits were filed for demolition of 
the shops. : The defendants, how- 
ever, claimed the entire properties as 
their private properties excepting . the 
prayer hall which was. admittedly 
used as a mosque. There also the 
defendants claimed that they had a 
right to manage the same and to 
lead the congregation at prayers. 
The present suit has been filed by 
the Rowthers who were the other 
section of the Muslim community and 


whose ancestors are alleged to 
have `- built- the- mosque ` and 
other constructions with the previ- 


ous permission of the ancestors of 
the defendants, This suit was brought 
in''a representative capacity under 
O. 1 Rule 8 Code. of Civil Procedure 
after. obtaining the sanction of the 
Advocate-General ` under Section 92 
of the Code of Civil ' Procedure, Ac- 
cording to the allegations made by 
the plaintiffs,- there were three 
types of properties which were wakf 
properties. of a public and charitable 
nature dedicated by. the ancestors of 
the defendants,- - These " properties 
consisted of: 


(1) -a huge vacant piace of land 
consisting of two parts which 
popularly known as burial-ground. 
On the western part of the burial- 
ground, some shops had been: con- 
structed by the defendants and all 
attempts made by the plaintiffs or 
their ancestors to get the shops de- 
molished had so far failed; _ 
(2) towards the western portion 
of the grave-yard there is a tomb 
of the saint. Syed Sultan. Makhdoom 
built; over which a Dargah has been 
t; 


` ` (8) a prayer hall aia to the 
Dargah which is known as the mos- 
que or Pallivasal, There is also a 
covered platform, a pond and a 
thatched shed which appear to be 
adjuncts to the mosque, a 
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According to the plaintiffs all the 
three properties were: public trusts 
dedicated to God and the defendants 
could not ‘claim-any right of owner- 
ship over them, The. plaintiffs al- 


leged that these properties were de-. 


dicated for public worship and were 
used. for offering prayers since a 
very long time and had become 
wakfs by immemorial user. It was 
further alleged that property No, (1) 
was a public grave-yard and the 
defendants wrongly claimed it to be 
their private grave-yard by refusing 
permission to the plaintiffs to- bury 
their dead. -It was also alleged that 
the defendants had been mismanag- 
ing the wakf. properties as a result 
of which -the mosque had fallen in 
a State of disrepairs and the grave- 
yard .was being converted into shops 
and other places so as to lose its 
origin, Lastly the plaintiffs also 
contended that the Dargah was also 
a public property dedicated to God 
and the defendants had. no. indivi- 
dual or personal interest in the Dar- 
gah, The plaintiffs, therefore, filed 
the present suit: for -removing. the 
defendants : who: were de facto 
managers and had been guilty of 
actsi of mismanagement,: and misfea- 
sance and for framing:-a scheme to 
administer the trust properties. The 
suit was contested by defendants 1, 


2, 4 and 6: who contended, inter alia, . 


that the. entire property was ac- 
quired by their ancestor Syed Sul- 
tan Makhdoom Sahib who. died four 
years after the purchase and was 
buried on a part of the land along 
with the members of his. family. 
The defendants admitted that mem- 
bers of the Rowther . community 
were allowed to offer their prayers 
in a raised platform in front of the 
Dargah over which a prayer hall 
was built by them. The defendants, 
however, claimed that as the Row- 
thers were allowed to § offer — the 
prayers by leave and licence of the 
founder, the prayer hall was nota 
public mosque but a private property 
of the defendants. Even if the mos- 
que was a public property the ad- 
juncts thereto were the personal 
property of the defendants and were 
not used for any religious purpose. 


Similarly with respect to the grave-- 


yard it was alleged that this was a 
private grave-yard and the defen- 
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dants were entitled to charge pit fees 
and . other charges from those Mus- 
lims who wanted to bury their dead. 
They: further. contended. that the 
shops- had- been built .by ‘the ances- 
tors of the defendants in order to in- 
crease thé revenue of the Dargah 
and for the proper administration 
thereof, Lastly the defendants plead- 
ed that the present suit by the 
plaintiffs was clearly barred by res 
judicata in view of the previous 
judgments .of the Courts pronouncing 
upon the rights of the parties against 
the plainti 


: 4. - - were ` thè 
pleaded by the parties in original 
suits: Nos.: 9 of 1956 and 71. of 1957 
heard by the Court of Sub-Judge 
Mayuram. It appears that one. suit 
9 of 1956 was 


Court of the District Munsiff, Tiru- 
ea O. S. peat of 1087 but 
le same was ansferred b 

District Munsiff to the District. Mun 
siff’s Court at’ Nagapattinam and 
was later transferréd to the Sub- 
Judge, Mayuram, to be: tried along 
with O. S. No. 9 of 1956. The trial 
Court consolidated the two suits and 
decided them ‘by one common judg- 
ment. It might also be mentioned 
that the present -action was preceded 
by proceedings’ under Section 145 of 
the: Code of Criminal Procedure 
Wherein the ‘possession of the pro- 
berties in dispute was found to be 
with: the defendants, In Suit. No. 9 
of 1956 which was filed in the 
Court of Sub-Judge, Mayuram, the 
Court framed the following issues: 


_ “1, Aré the Pallivasal, Durgah, 
the burial grounds, prayer: hall ete 
set out n Schedule ‘A’ public trusts 
or are they private trusts belongi 
to the Labbais? aot 


2. Is the suit for 
scheme not competent?” 

2 (a). If not, is it necessary or 
desirable to frame a scheme and if 
so to what trusts? “a 

_3. Is this suit barred by the 
decision in O. S. No. 304 of 1898; 
District Munsiff’s Court, Tiruvarur, 
and O. S. No. 8 of 1937, Sub Court, 


framing a 


d 
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4, Is this suit barred under Sec- 
tion 55 of the Muslim Wakf Act of 
1954? i f É 
valli hereditary in the family . of 
‘ Labbais and the defendants? | SE 


6. Is the 2nd defendant. a Imam.. 


and Muthavalli? «© 
- : To what reliefs, if any, are 
the parties: entitled?” 
In suit No. 71-of 1957 where sub- 
stantially the same pleas were rais- 
éd, the following 
' by the Court: : l 
*y Whether suit, as framed, 
prayed for declaration that the order 
in M. C. 9 of 1955 and Cr. R. P. ‘Nos. 
784/55 are: void, is. sustainable in 
law? : ge : 
2. Whether the- suit properties 


are properties of public trust as. 


_.elaimed by the plaintiffs? 

3. Whether the Rowther com- 
‘munity of. Vijayapuram are entitled 
to be in management and possession 
of. thé suit properties as claimed ` in 
the plaint? 


_ 4, Whether, the pleas, covered by 


Issues 2.and 3 above are not barred 
by res- judicata by the. findings -in 
the suits and appeals in O. S. No. 


167 of -1893, O. S. No..:304 of .1898 


in the written statement? . fo 
’ 5 Whether it ‘is open to the 
plaintiffs to plead that they are in 
possession and management in spite 
of orders in M. C. No. 9 of 1955 and 
Cr. R. P. No, 781 of 1955 and C, C. 
No.. 120. of 1955. 
Magistrate, Nagapattinam? : 

6. ‘Whether the suit for declara- 
tion is maintainable? © ... - . 

7. Whether the suit is not. pro- 
perly valued for the purposes of 
court-fees and jurisdiction? . 


and O.S. No; 8 of 1937. referred to 


. 8, To what relief are the plain- 


tiffs entitled?” - 


The trial Court dismissed the plain- .- 


tiffs suits deciding the main . issues 
against the plaintiffs. Thereafter the 
plaintiffs of both the suits filed ap- 
peals before the High Court of Mad- 
ras and the High Court reversed the 
decision of the trial Court in many 
respects and accepted: the plaintiffs 
case with. respect to the mosque, its 
adjuncts and the grave-yard but 
found that so far as the Dargah was 


- 5, Is the Imamship and Mutha-. 


issues were struck 


< adjuncts arid the grave-yard. 


Sub Divisional ` 
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concerned it was the private property ` 
of the defendants and the : plaintiffs 
had no cause of action with respect 
to the same. The High- Court ac- 
cordingly decreed the plaintiffs’ 
suits with respect to the mosque, its 
adjuncts. and the grave-yard and re- 
manded the case to the trial Court 
for framing a scheme for administra- 
tion of the trust properties. The suit 
regarding the Dargah was, however, 


© dismissed. Both the plaintiffs and the 


defendants have filed appeals by cer-' 


tificate to this Court. Appeal No. — 


2026: of 1968 is by the plaintiffs re- 
garding ‘the adverse decision given. 
by the’ ‘High Court in respect of the - 
Dargah, while appeal No, 1223 -of 
1968 which is the main appeal is by 
the defendants 1; 2, 4 and 6 against 
whom the High- Court decreed . the 
suits -with respect to the mosque, . its 
Civil © 
Appeal No. 1224 of’ 1968 has ‘been 
filed: against the decision of the. Mad- 
ras High Court which arises out of 
original suit No, -71. of 1957. 


- 5. We have heard the learn- 
ed counsel for the’ ‘parties. Mr. 
Krishnamoorthy Iyer appearing for 
the appellants has. raised the follow- 
ing- points. before us:: -- ve 
_ (1) that the history of the’ litiga~- 
tion would clearly show that the pre- 
vious judgments between the- parties ` 
operated as. res judicata and _ the 
High Court wag wrong in not giving 
‘effect to the plea of res judicata 
which would have put a final seal to 
the disputes between the parties; 

(2). that there is clear evidence 
of the manner in which the proper-. 
ties appear to have . been dedicated 
-and there is no clear declaration of 
dedication for the purpose ‘of - the 
mosque and. the prayers offered in 
the mosque were only. by leave and. 
licence of the founder, and there . 
was no public wakf of the mosque. 
at all which was only a private mos- 
que or a family mosque of the de- 
fendants. The learned counsel sub- 
mitted that the High Court has com- 
pletely overlooked this legal aspect 
of the matter; . hota 

(3) that even if the mosque was 
wakf of a public character the : de- 


fendants possessed the hereditary 
right to administer and .govern _ the 
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same and in these circumstances the 
plaintiffs had no right to dislodge 
them by asking the Court to frame 
a scheme, On a parity of reasoning 
it was contended that the grave-yard 
was also not a public wakf but the 
family grave-yard of the defendants; 


(4) that the suit was clearly 
barred by Section 55 (2) of the Mus- 
lim Wakf Act, 1954; and l 

(5) that Section 92 of the Code 
of Civil Procedure had no applica- 
tion to the present case inasmuch as 
the defendants were not trustees 
within the meaning of Section 92 of 
the Code. f l 

6. Mr. Asoke Sen appearing 
for the plaintiffs/respon.lents conced- 
ed- that he would not press his claim 
so far as the Dargah was concerned 
which has rightly been held as the 
private property of the - defendants. 
On the other points, Mr. Sen repel- 
ed the arguments of Mr. Iyer by 
submitting that the plea of res judi- 
cata was totally unfounded inasmuch 
as the public character of the wakf 
never came up for decision befsre 
the Courts which decided the previ- 
ous litigation, where the question 
was confined only to certain rights 
claimed by the defendants with res- 
pect to. leading the congregation and 
administration and management of 
the mosque. It. was further con- 
tended that there is overwhelming 
evidence to show that the grave-yard 
was a public trust by immemorial 
user and the defendants had no 
right to construct the shops thereon. 
On the question of the dedication it 
was argued that under the Mahome- 
dan Law an - oral dedication is 
enough to create a wakf and Ext. 
B-3 contains an intrinsic evidence of 
a clear dedication of the property 
for the purpose of the mosque along 
with its adjuncts, which were in fact 
used for the purposes connected 
with the performance of the pra- 
yers. Lastly it was submitted that 
Section 55 of the Muslim Wakf Act 
had no application. because at the 
time when the suit was brought no 
Board was constituted under the 
Act. As regards Section 92 -f the 
Code of Civil Procedure it was- sub- 
mitted that the defendants were un- 
doubtedly trustees de son tort and 
would, therefore, fall within the am- 
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bit of Section 92 of the Code of 
Civil Procedure and 73 the trial 
Court had itself hela that the defen- 
dants were guilty of gross negligence, 
the provisions of Section 92 of the 
Code of Civil Procedure could be 
clearly invokeu. 


7. in t-e light of these argu- 
ments of the parties and the history 
of the case, we would now proceed 
to decide the points in controversy 
in this case.. We would first deal 
with the question of res judicata. In 
support of this plea the defendants 
have relied on Exts. B-5 to B-9, 
B-12, B-16, B-28, B-30, B-31 and B-73 
in support of their case that these 
judgments - constitute and operate as 
res judicata, and particularly judg- 
ments given in those suits which 
were brought in representative capa- 
city under Order 1, Rule 8 of the 
Code of -Civil Procedure, Before we 
analyse these judgments, it may be 
necessary to mention that before a 
plea of res judicata can be given 
effect, the following conditions must 
be Lroved— 

(1) that the litigating 
must be the same; . ` 

(2) that the subject-matter of the 
suit also must be identical; 

: (3) that the matter 
finally decided between 
‘and 

(4) ‘that the suit must be decid- 
ie by a court of competent jurisdic- 

on. 


parties 


must be 
the parties; 


8. In the instant case accord- 
ing to the plaintiffs/respondents the 
identity of the subject-matter in the 
present suit is quite different from 
the one which was adjudicated upon 
in the -suits which formed the basis | 
of the previous. litigation, In our 
opinion the best method to decide 
the question of res judicata is first 
to determine the case of the parties 
as put forward in their respective 
pleadings of their previous suits, 
and then. to find out as to what had 
been decided by the judgments 


which operate as res judicata, Un- 
fortu..ately however in this case 
the pleadings of the suits instituted 


by the parties have not at all been 
filed and we have to rely upon the 
facts as, mentioned in the judg- 
ments themselves. It is well settled 
that pleadings cannot be proved 
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merely. by recitals of the allegations 
mentioned.in the judgment, We 
would also like to ‘note’. what the 
High Court has said on the question 
of res judicata. The High Court 
found that although the litigation be- 
tween the parties lasted: for- a pretty 
long time it was never decided whe- 
ther all or any of the. suit properties 
constituted a public trust. Both 
the. parties appear to -have taken 
extreme. stands but even despite the 


fact that’ the previous.: judgments © 


contained an incidental finding. that 
the mosque was a public property 
and so was the burial. ground, “the 
effect of these findings was nullified 
in 1939 wher. the High -Court - held 
that even if the properties. in dispute 
were the exclusive: properties of the. 
Labbais,. this -expression . was not 
meant to indicate : that ..they were 
their private properties.. This, in 
our opinion, clearly shows that. the 
public character of the wakf or of 
the..mosque was never in issue. The 
High Court on- this point found ‘as 
follows: o- 3 

“We are, therefore, of the view, 
that the issue as. to whether ‘the 
properties constituted a public _ trust 
having been never raiséd and decid- 
‘ed between ‘the parties in’ any, of 
the vrior ‘suits, O. S7 Noi: 9 of ’ 1956 
on. that. question was not barred by 
res judicata: . ‘The’: finding ‘of the 
Court ‘below in this regard is affirm- 
ed.” 


The trial ‘Court had also negatived 
the plea of res judicata taken by the 
defendants. ' z 


; $. With this ‘background we 
would -now ‘proceed’ to’. analyse _ the 
purport and the effect of the previ- 
ous judgments “relied -upon -by the 
appellants, The first ` litigation be- 
tween the parties started as -far 
back ‘as 1893 when the Labbais filed 
a suit against the defendants in the 
Court of the District Munsif, Tiru- 
varur being O, S. “No.167 of 1893. 
This suit was decided by the judg- 
ment Ext, B-5 D/- 26-3-1895. A peru- 
sal of the judgment will clearly dis- 
close that the’ suit was confined to 
two points: In the’ first place the 
plaintiffs claimed certain rights for 
performance of ceremonies in “the 


properties and to'a share in the in- 
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come accrued to the mosque from 
the: disciples. Secondly, so ‘far - as 
the grave-yard was concerned the 
claim was confined to. receiving pit 
fees for the burials. -Thus the Court 
had decreed the plaintiffs’ suit for 
injunction holding as follows: 


“The result is‘ that tb- plaintiffs 
will have ` a. permanent’ injunction 
restraining the defendants from in- 
terfering with the plaintiffs’ ‘right 
of officiating at’ the’ Khutba, the 
daily prayers and the Janaza and in 
reciting Mowlud, Khattar,- Koran, 
and Fathas and, in the absence of a 
Modin, the Yangu (call for prayers) 
and of lighting the Pailivasal and do- 
ing such other. duties as pertain to 
the Modin (it being. open. to the 
Levvai. plaintiffs to do the duties of 
the Moden when they please), during. 
their turn. of .office of four . months 
(5th to 8th months of. Hijiri both in- 
clusive) subject of course. to their. 
conducting themselves agreeably to 
the rules regulating their conduct. as 
Lavvais. Considering ‘all the circum- 
stances of the case, I think it only. 
right that the plaintiffs should have 
their.costs from the contending: Row- 
ther defendants in proportion to 
their success”; 0, 
It is, therefore, clear that the Mun- 
sif did not at all decide’ either’ the 
public character of the mosque or 
the mode and manner or. ever the 
effect of the dedication of the site 
for the purpose of the ‘mosque or 
the grave-yard, Tb is true that the 
plaintiffs had put. forward the claim 
of hereditary owners of the- mosque 
but that was only in a 
sense, namely, for the purpose of the 
Management of the mosque. : Once 
the dedication was . complete, the 
property passed from the owner to 
God and ‘it’ never returns: to the 
owner and, therefore, the question of 
the-mosque being private can never 
arise. In fact we might mention 
that the very concept of -a private 
mosque is wholly foreign to the de- 
dication of a mosque for publie pur- 
pose under the Mahomedan Law, In 
these, circumstances it is - obvious, 
therefore, that as the public charac- 
ter of ‘the wakf of the grave-yard 
was not in issue in that ‘Suit, the 
subject-mattér of the jiidgment’ was 
not identical with ‘that of the © pre- 
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sent suit, ‘In these ' circumstances, 
therefore, this: judgment. cannot ope- 
rate as res judicata, ae he pe 
10. 
16, 1897- is the judgment in appeal 
from the aforesaid detision- . where 
at p. 394 of the -Paper Book ‘the 
Subordinate Judge held that . the 
Pallivasal or the prayer hall is pub- 
lic property and not descendible tQ 
the plaintiffs of that suit. Thus if at 
all there was any finding regarding 
the mosque it was against the defen- 
dants, In these circumstances, there- 
fore, we are satisfied that this judg- 
ment does.not appear to be of any 
assistance to the defendants, ‘ 
AL Exhibit B-7 dated Decem- 
ber 21, 1899 is the judgment - given 
by the District Munsif, Tiruvarur in 
O. S. No, 304 of 1898. This- was a 
suit filed by-the members of the 
Rowther community., regarding their 
right to offer prayers and bury the 
dead in the mosque ..compound.. and 
for managing the affairs of the. mos- 
que. In that:case also while -the 
Dargah ‘was found to be the private 
property .of the Labbais ie. the: de- 
fendants, no finding was given re- 
garding the public nature: of the 
mosque although it was held that 
the Rowthers had a right to make 
repairs and manage the mosque and 
to offer prayers, On the vexed ques- 
tion regarding the public nature of 
the mosque, the Court refrained 
from making any observation and 
stated as follows: ne La ee 
“I therefore- studiously refrain 
from giving any decision on that 
vexed question about which the Lav- 
vais appeared to be particular. If 
their rights, if any, in that . matter 
is invaded by the Rowthers, their 
proper remedy would be to seek 
compensation and get their rights de- 
clared against the community once 
for all in a suit properly framed for 
that purpose.” : 


In fact it seems to us that although 
that judgment cannot Operate as res 
judicata, the finding given by the 
learned District Munsif was’ wrong 
on a point of law. Once the foun- 
der dedicates the site for the- pur- 
pose of building a mosque and pra- 
yers are offered in the mosque the 
site and the mosque become wakf 
properties and the ownership. of the 
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founder is completely: extinguished. 
Under the Mahomedan Law no Mus- 
lim can be denied the right’ to of- 
fer. prayers in a mosque to whatever 
section or creed “he may belong. 
Thus that judgment also does not ap- 
pent to- be of any use to the defen- 
ts. . à : 


12. Exhibit B-8 is the judg- 
ment of the District Judge dated 
November 13, 1902.in appeal against 
the aforesaid judgment . which was 
dismissed. The Appellate Court also 
held that the prayer hall was a pub- 
lic property although some of the 
rooms which formed adjuncts of the 
Mosque belonged to the present 
Plaintiffs ie. the- Rowthers, The 
ownership of the plaintiffs was in- 
ferred merely from‘ the fact ‘that 
they held the keys of the rooms. It 
is.true that the grave-yard was held 
to belong to the defendants but 
there also the principles of Mahome- 
a Law were completely overlook- 
e . 


. 13. Exhibit . B-9 is the . judg- 
ment of the High Court of -Madras 
D/- 24-7-1906 in second, appeals Nos. 
541 and 542 of 1903. Those appeals 
were dismissed with the modification 
that whereas the plaintiffs had the 
right to bury the corpses of the 
members of their community in the 
burial ground they had to pay 
the proper burial fees. Thus to a 
great extent the decision of the sub- 
ordinate courts was modified by the 
High Court and the public character 
of the burial ground was in a way 
affirmed. 


. 14. | Exhibit B-12 dated Sep- 
tember 4, 1923 is the judgment of 
the Subordinate Judge, Nagapat- 
tinam, in appeal against the judg- 
ment of the Munsif in suit No. 579 
of 1920. The suit was brought by 
some members of the Muslim com- 
munity for an injunction restraining 
the defendant Labbai from reciting 
prayers or conducting the worship 
in the prayer hall, The suit was dis- 
missed on the- finding that the de- 
fendant Labbai had the right to re- 
cite prayers and lead congregation in 
the prayer hall. The Subordinate 
Judge in appeal differed from the 
judgment of the learned Munsif and 
held that while an injunction could 
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be granted with respect to the pra- 
yer hall alone, the defendants were 
entitled to officiate at the prayers in 
the adjuncts of the mosque.. The de- 
cree of the trial Court was accord- 
ingly modified. Here we might men- 
tion that the judgment suffers from 
a serious legal infirmity arising from 
a complete ignorance of the essen- 
tial principles of the Mahomedan 
Law. Once the founder dedicates a 
particular property. for the purpose 
of a public mosque, the Mahomedan 
Law does not permit any one from 
stopping the Mahomedan public 
from offering prayers and reciting 
Koran ete, Similarly the . adjuncts 
to.the mosque which are also used 
for religious purposes become as 
much a part of the mosque as 
the mosque itself and in these cir- 


cumstances no injunction should 
have been granted at all by the 
Court. However, as here also the 


public character of the mosque was 
not at all involved ` either directly 
or indirectly this decision also can- 
not operate as res judicata, The 
question of the right to officiate in 
a public mosque has to be decided 
according to the principles of the 
Mahomedan Law and usage and we 
shall deal with this aspect when we 
consider the contention of the appel- 
lants regarding the public character 
of the mosque. 


15. Exhibit B-16 dated Sep- 
tember 13,°1926 is the judgment of 
the High Court of Madras against 
the aforesaid judgment of the Sub- 
ordinate Judge in Second Appeal 
No, 1890 of 1923, This appeal was 
decided on September 13, 1926 and 
it upheld the judgment of the learn- 
ed Subordinate Judge. , This judg- 
ment is also confined only to the 
question whether public worship was 
carried on in portions marked B and 
C in the plan. Thus the limited 
question which fell for consideration 
of the High Court was not that the 
portions marked B and C formed 
parts of public mosque but whether 
there was right of prayers in those 
places. 


16. Exhibit B-28 dated August 
31, 1927 is a judgment of the Sub- 
ordinate Judge in suit No. 8 of 1937 
brought by the Rowthers against the 
Labbais. To begin with suit 


~clearly found that the 
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also related not to the nature of the 
public mosque but only to the 
management thereof, The main 
` question which arose for decision in 
that suit was as to who was entitl- 
ed to manage the affairs of the mos-` 
que, whether the right of appointing 
Imam . was hereditary. Learned 
counsel for the appellants placed 
great reliance on the following . ob- . 
servations of the Subordinate Judge: 


_“My finding on Issue I, in so far 
as it relates to O. S. 304 of 1898, 
will be that the decision therein 
operates as res judicata as regards 
the ownership and physical control 
of the suit mosque, but not as re- 
gards the person who is to appoint 
as Imam. That is to say, the plain- 
tiffs are debarred from disputing the 
Labbais ownership of the mosque and 
burial ground as a whole and from 
asserting that the plaintiffs themsel- 
ves are anything more than licensee 
in respect of the mosque.” 


It was submitted that the Court had 
question of 
the ownership and physical control. 
of the mosque was finally adjudicat- 
ed upon and operated as res judicata 
as held by the Court. This observa+- 
tion made by the High Court has to 


be understood in the light. of the. 
pleadings of the parties. In fact 
the Court was merely called upon 


to decide the limited question as to 
who was to manage the mosque. 
From a review of the previous judg- 
ments discussed above,. it is ab- 
solutely clear that it was never dis- 
puted even by the Labbais that the 
mosque was not a public mosque 
where prayers were . offered by 
Mahomedan public, The only ques- 
tion which arose before the Subordi- 
nate Judge was as to who was to 
manage the affairs of the mosque 
and whether the right to appoint 
Imam was hereditary, The Court 
itself found towards the end of its 
judgment that the plaintiffs - could 
appoint a Muttavali to look after the 
affairs in the suit mosque but they 
could not appoint Imam, but the 
right to lead prayers as Imam was 
a hereditary right vested exclusively 
in the defendant's family, We might 
hasten to add that once a mosque is 
held to be a public “mosque, the 
Mahomedan Law does not favour the 
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right of a person to officiate . as 
Imam to'be hereditary in the -ab- 


sence of a custom or usage to the 
contrary. An Imam must 
certain essential 
can claim to lead the congregations 
at the prayers. The property having 
been dedicated to. God, itis not 
open to the founder or his descen- 
dants to interfere with the perform- 
ance of publice prayers. In these 
circumstances, therefore, we are un- 
able to regard this judgment as bar- 
ring the suit of the plaintiffs. re- 
garding the public character of the 
mosque, 


17, - 
ary 26, 1941.is a judgment of the 
High Court in Original Suit No. 112 
of 1935 brought in the Court of the 
District Munsif against the 


an injunction restraining the Munici- 
pal Commissioner from interfering 


with the plaintiffs’ right of access 
to the grave-yard. Here also the 
public .character of the Wakf was 


taken for granted and an injunction 
against the Municipal Council was 
granted by the High Court, ; This 
judgment is of no assistance in de- 
ciding either the question of res 
judicata or for that matter the ques- 
tion of public character of the mos- 
que. 


18, Exhibit B-31 D/- 13-11- 
- 1941 is a judgment of the High 
Court in Second Appeal No. 252 of 
1939, and appears to have been re- 
lied upon by counsel for both the 
parties in support of their respec- 
tive cases. In our opinion, this judg- 
ment is really important in the sense 
that for the first time the judgment 
opens up the real and the vital issue 
which is to be decided in this case: 
Here also, the appeal arose out of a 
suit No, 8 of 1937 brought by the 
Rowthers against the Labbais and 
the main point in dispute was the 
right to officiate as Imam, The suit 
was brought in. a representative 
capacity and was dismissed by both 
the Courts holding that the right to 
appoint Imam lay with the. defen- 
dants Labbais. The High Court held 
that there was overwhelming evi- 
dence in favour of the usage relied 
upon by the defendants to be the 
Pesh Imams, The Court further 


possess ` 
virtues before he’ 
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Munici- . 
pal Council, Tiruvarur praying for. 
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pointed out that the only remedy for 
these constant quarrels and fights be- 
tween the two communities: was a 
suit under Séction-92 of the Code of 
Civil Procedure. In this connection, 
Somayya, J.,-as he then. was, observ~ . 


` ed as follows: 


“In this case I have found that 
there is overwhelming - evidence in 
favour of the: usage by which - the 
defendants are to be the Pesh Imams. 
The only remedy for these constant 
quarrels: and fights between the two 
communities is a suit under Sec 92 
of the Civil Procedure Code in which 
the Court might frame scheme hav- 
ing sole regard to the best interests 
of the institution,” 


Learned counsel for the appellants, 
however, relied upon the observa- 
tions of the learned Judge where he 
had mentioned that - the burial- 
ground and other places were the 
exclusive properties of the: Labbais. 
The learned Judge, however, was 
careful enough to add that by exclu- 
sive property he never meant that 
it was the private property of the 
Labbais but only that the Rowthers 
had no interest in the same, - As, 
however, the suit was not for any 
declaration that the mosque was a 
public one the observations made by 
the High Court were purely obiter 
dicta and cannot put the present 
plaintiffs out of Court, 

19. . These are the judgments 
of the various courts in the suits fil- 
ed by one party or the other relied 
upon by the appellants in order to 
prove— : 


- (1) that the judgments. operated 
as res judicata; and 

. (2) that both’- the -burial ground 
and the mosque and its adjuncts 
were not wakfs of a public nature. 
As discussed above, the judgments do 


not prove any of the points relied 
upon by the appellants, The ques- 
tion of the public character of the 


Wakfs in any suit filed by one party 
or the other was never raised. The 
only questions that were raised from 
time to time were the questions re~ 
garding the performance of certain 
religious ceremonies, the question of 
officiation of the Imam and sọ on. 
Even as regards the grave-yard it 
was never claimed by the defendants 
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in the: suits which formed the: - sub- 
ject-matter, of ‘the aforesaid’. judg- 
ments that. the Mahomedan commu- 
nity had-no right at all to` bury 
their dead in the prave-yard. -AI 
that was:contended was’ that the 
grave-yard was a family grave-yard 
of the defendants and they allowed 
corpses of other. Mahomedans to be 
buried only on charging pit fees and 
other amounts, As to what is the 
effect of this will be considered - by 
us when we. deal with the broader 


question as to whether or not the- 


burial grounds shown in the. sketch 
map could. be presumed to be pub- 
lic grave-yards by immemorial user. 

20. Reliance was also placed 
on Ext, B-73 D/- 5-4-1957 an order 
of the High Court in Criminal Revi- 
sion Petition No, 448 of 1956, where 
the. Rowthers had admitted before 
the Court that they would not inter- 
fere with the rights of the defen- 
dants and on the basis’ of that ad- 
mission they were acquitted: A peru- 
sal of the order would clearly show 
that the admission was not unquali- 
fied, but it amounted only to ‘this 
that the Rowthers would not- take 
the law into their own: hands but 
would take’ recourse to legal reme- 
dies. -This is clear from the follow- 
ing observations of the High Court: 

“But that pretention is not per- 
sisted hereby the learned | Advocate 
and it is stated that by reason of this 
reconstruction they do not claim 
any right, title or interest which 
does not accrue to them from the 
various litigations and that this will 
not be a precedent and that they 
would not do in future any such in- 
terference without obtaining the 
orders of the appropriate authorities.” 


Furthermore, the admission was 
made in a criminal revision when 
the plaintiffs had been convicted’ and 
if the admission was not made their 
conviction - would. have. been upheld 
by the High Court. The admission; 


therefore, being in terrorem ‘loses 
much of its significance: At ` any 
rate, since the plaintiffs have filed 


the present suit under Section 92 of 
the Code:. of Civil Procedure for 
framing a scheme, they have . not 
acted against the admission, because 
they have availed of a remedy which 
was open to them under the: law. 
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This ig: all the documentary. evidence 
fants by the appeliante/defen> 
ants. : 


si 2E Àa Ageitiet this the plain- 
tiffs have produced a' large: number 
of :judgments: in suits,.- particularly. 
relating to the public nature-of the 
grave-yard and the attempts by the 
plaintiffs to get an injunction. from 
the Courts directing the defendants 
to demolish the shops which they had 
built up in some parts of the grave- 
yard. These judgments, in our opin- 
ion, clearly show that the burial 
ground was a public grave-yard and 
the case of the defendants that ib 
was their family . grave-yard . has 
been completely negatived by the 
judgments. relied upon by the plain- 
tiffs which. extend right from 1919 to 
1932, We may now propped; to. dis- 
cuss these judgments. a 


22, Exhibit A74 dated ‘May 7, 
1919 is a decision of the District 
Munsif, Tiruvarur. in O. S. 331 of 
1915... This was a suit brought. by ~ 
the Rowthers for an injunction res- 
training the defendants Labbais from 
building shops on the burial ground 
in question and for a mandatory in- 
junction directing the defendants to 


remgve the shops erected on some 
parts of the burial ground. The suit 
proceeded on the basis that the 
grave-yard was'a public: one: and 
the defendants who were managing 
the same had.no right to construct 


shops and thereby change the nature 
of the grave-yard, . The defendants 
resisted the suit on the ground that 
the grave-yard was -their private pro- 
perty and was at the most a family 
‘grave-yard. It may be noted that 
in their defence the defendants did 
not .contend that no member of the 
public was allowed to bury the’ corp- 
ses and that only the members of 
the family of the defendants . could 
bury their dead. It was clearly al- 
leged that the members of the pub- 
lie were allowed to bury their dead 
on payment: of burial fees. This 
point is of very great legal signific- 
ance in order to show the nature of 
the grave-yard.. However, the Mun- 
siff found that although the burial 
ground consisted of two parts yet he 
found that there was no evidence to 
show that there was any distinction 
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between the first and. the second 
part; The Court found as a fact that 
the property had been dedicated as a 
‘public burial ground and. the _defen~ 
dants were merely trustees In res- 
pect of the. burial ground and not 
absolute owners. `The Court accord- 
ingly granted the injunction as pray- 
ed for. It appears that the decree 
of the learned Munsiff was upheld 
by the Subordinate Judge and also- 
by the High Court of . Madras mm 
Second Appeal No, 386 of 1921. The 
judgment of the High Court has not 
been produced, but this. fact is 
clearly mentioned in Ext. A-6 which 
is. the. judgment of the District Mun- 
sif, Nagapattinam in another suit 
wherein the observations . made. by 
the Munsiff are as follows: - ; 


“The learned Subordinate Judge 
says in his judgment (copy Exhibit 
IV-a) as follows: i 

“As there is no ‘doubt that- the 
suit land on which . the shops are 
built forms part of: the grave-yards 
the Labbais have no right to put up 
the ‘shops.”” 
~ Against this decree in A. Ss. 13 
of 1920 there was a Second Appeal 
(S.A. 386 of 1921). to the: High 
Court. But the High Court confirm- 
ed the» lower Appellate’ Court's des 
cree.” ` . E S pa 
It.is, therefore, clear that- the - suit 
brought by. the..-plaintiffs in- 1915 
and the decree granted by the ` Şub- 
ordinate Judge was-confirmed by ‘the 
High. Court in second -appeal and ‘this 
undoubtedly. operate as.res judicata 
because the same question: has- been 


raised in the present suit.by the de- 
fendant, S C a e 
“ 93. Not being satisfied with 


the judgment. of the . Munsif which. 
was confirmed by the High Court, 
the defendants Labbais appear to 
have filed another -suit being. O. S. 
No, 53 of 1924 in the Court of the. 
District Munsif for a. declaration, 
that the. decree in suit. No. 331 . of 
1915 was. not binding on them and for,; 
an, injunction restraining ..the . Row-. 
thers .from..seeking to -demolish the. 
shops. The Munsif.by his judgment. 
dated. -November .30, 1925 which .. is., 
Ext, .A-5,,-dismissed. the |. plaintiffs’. 
(Labbais) -suit and.‘held -.that .. .the.- 
judgment and decree in O.;.S. 331 of., 
1915, Ext. A-4 wasbinding on, the, 


‘by filing suits after. 
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Labbais, - Instead of obeying thé 
décree of the civil court the Labbais 
seem ‘to have made up their mind to 
obstruct the execution of the decree 
suits. Conse- 
quently another suit was filed by 
the Labbais being’ O, S, No. 146 . of 
1928 for an -injunction restraining 
the Rowthers from demolishing the 
shops or ‘using the burial ground as 
the grave-yard. . This suit was also 
dismissed by the trial Court by vir- 
tue of its judgment dated January 14, 
1939 (Ext, A-6). The Court ‘clearly 
observed that the Labbais. have tried 
to circumvent.the effect of the High 
Court decree which could not be al- 
lowed. The Court also held that the 
previous judgments ‘operated as res 
judicata.*’ ae rs 


' 24... Thus it would appear that 
the three attempts ‘made. by the 
Labbais to prevent the shops from 


being demolished and to assert their 
private right to the grave-yard re- 
sulted in grotesque failure. As the 
Labbais failed to get the previous 
judgments set aside either on ground 
of fraud or otherwise, they appear 
to have thought of ‘another ingenious 
device to’ get rid of the decree pass- 
ed against them. Thé Labbais then 
brought'a suit being ` O. S. 49 of 
1932 for setting aside the previous 
decrees, particularly the decree Ext. 
4, on the ground that the grave-yard 
was injurious to public health and, 
therefore,'it should not ‘be ` allowed 
to be ‘continued. This suit was also 
dismissed “with the finding that there 


was no question of any injury to 
public -health and that the grave- 
yard Was-a public one. This suit 


was “decided by the District -Munsif 
by his judgment dated December 14, 
1934 which is Ext, A-16. 


| 25...., If may. be mentioned 
that while the above suit was pend- 
ing before the District Munsif an 
ad interim injunction was prayed for 
by the: Labbais which was refused. 
and the Labbais then filed an ap- 
peal against this order to the Dis- 
trict Judge who dismissed tHe ap- 


peal by his order dated April 20, 


1932 observing as follows: : 

. “It appears: to. me that. this is 
merely..an,:attempt: to get over .: the, 
adverse result: of. the: litigation, and 
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that having failed in the higher 
courts the defendants have approach- 
ed the health authorities -and got 
something out of them by which 
they hope to circumvent the decree.” 
This judgment is Ext, A-86,. Having 
failed to obtain an ad interim in- 
junction from the District Court, the 
Labbais filed a civil revision petition 
No. 741 of 1932 in the High Court 
which was also dismissed by the 
High Court observing that the Lab- 
bais wanted to circumvent the de- 
cree obtained against them, The 
High Court observed thus: 

“The learned Judge in the court 
below was right when he said that 
the petitioners are merely trying to 
circumvent the decree obtained 
against them after contest. The revi- 
sion petition should not be used for 
that purpose and this petition must 
be dismissed with costs.” : 


26. This judgment is ` Ext. 
A-87 dated August 17, 1932. The Lab- 
bais then filed an appeal against the 
aforesaid judgment to. the District 
Judge who by his order dated July 
11, 1936 which is Ex. A-11, after al- 
lowing some amendments prayed for 
remanded the suit for fresh trial. 
Thereafter the defendants (Row- 
thers) filed an appeal to the High 
Court against the order of remand 
passed by the District Judge and the 
High Court in A. P. P; No. 386 of 
1936 allowed the appeal, set aside 
the judgment of the District Judge 
and restored -the judgment of the 
trial Court dismissing the suit. This 
judgment of the High Court is D/- 
7-10-1938 and is Ext. A-13. The 
High Court clearly held that the 
plaint did not disclose any cause of 
action and it was not open to a de- 
feated litigant to re-open the. sub- 
ject-matter on one excuse ‘or the 
other. In this connection, the High 
Court observed as follows: 

“It is now argued before me in 
this appeal that the decision of the 


learned District Munsif is right viz. 
that neither the original nor the 
amended plaint discloses a cause of 
action, It seems to me that that 
argument must be upheld. It is ob- 


vious that there can be in general no 
right for a defeated litigant imme- 


diately to reopen the whole subject- 


matter of the litigation.” 
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27. Thus the High Court put 
& stamp of finality on the frivolous 
suits brought by the Labbais to get 
out of the decree passed against them 
by Ext. A-4 in the suit No. 331 of 
1915. -A close and careful analysis 
of the judgments Ext. A-4 to Ext. 
A-87 as indicated above reveals two 
Important facts: 


(1) that the Labbais expressly 
pleaded that the grave-yard in ques- 
tion was their family grave-yard and 
the Mahomedan public had no right 
to interfere with the same: and 
_ (2} that they had constructed 
some shops on a part of the grave- 
yard and had been directed by the 
decree of the Court to ‘demolish 
them on the footing that the grave- 
yard was a public one and several 
attempts made by them to get the 
oo vacated or circumvented fail- 
e 
These: judgments, therefore, in the 
first place operated as res judicata so 
far as the grave-yard is concerned, 
and secondly they constituted conclu- 
sive evidence to prove that the burial 
ground had been used as public 
prave-yard from time immemorial 
and thus became a public grave-yard 
by dedication. The Labbais, how- 
ever. being the descendants of. the 


founder had established a right by 
usage to charge pit fees and other 
charges, In these circumstances, 


therefore, the issue relating to the 
burial ground being a public grave- 
yard does not present much , diffi- 
culty and we would like to deal 
with this issue first. 


28. The High Court has clear- 
ly held that the burial ground con- 
sisted of two parts as shown in the 
sketch map and has been proved to 
be a public grave-yard by immemo- 
rial user. There is overwhelming 
oral and documentary evidence to 
prove this. In fact the defendants 
themselves have not denied that the 
Mahomedan public of the village used 
to bury their dead in this grave-yard 
and they have only sought to pro- 
tect their rightto realise pitfees and 
other incidental charges which has 
been accepted by the High Court. 
The Mahomedan Law on the subject 
is very clear. Under the Mahome- 
dan Law the grave-yards may be of 
two kinds — a family or private 
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prave-yard and a public grave-yard 
A grave-yard is a private one which 
is confined only to the burial of 
-leorpses of the founder, his relations 
or his descendants. In such a burial 
ground no person who does not be- 
long to the family of the founder is 
permitted to bury his dead. On the 
other hand, if any member of the 
public is permitted to be buried in a 
grave-yard and this practice grows 
so that it is proved by instances 
adequate in character, number and 
extent, then the presumption will 
be that the dedication is complete 
and the grave-yard has become a 
public grave-yard where the Maho- 
medan public will have the right to 
bury their dead. It is also well set- 
tled that a conclusive proof of the 
public grave-yard is the description 
of the burial ground in the revenue 
records as a public grave-yard. In 
Ballabh Das v. Nur Mohammad, AIR 
1936 PC 83 the Privy Council ob- 
served as follows: 


“If the plaintiffs had to make 
_out dedication entirely by direct evi- 
dence of burials being made in the 
‘ground, and without any record 
such as the khesra of 1868, to help 
_ them, they would undoubtedly have 
to prove a number of instances ade- 
quate in character, number and ex- 
tent to justify the inference that the 
plot of land in suit was a cemetery. 

x x `x The entry “qabris- 
tan” in the khasra of 1868 has to be 


taken together with the map which - 


shows the whole of plot 108 to be a 
grave-yard.” 


29. In Imam Baksh v. Mandar 
Narsingh. Puri, AIR 1938 Lah 246 a 
Division Bench of the High Court 
of Lahore observed as follows: 


“From the fact that the whole 
area now mapped as Nos. 3095 and 
3096 was described as a graveyard 
in 1868, it is certain that the grave- 
yard had been in existence a long 
time and the admitted fact that 
since then it has been a kabristhan 
is by itself presumptive evidence 
that the land had been set apart for 
use as a burial ground and that- bv 
user, if not by dedication, the land 
is wakf: x x x It is still 


used as a Mahomedan graveyard and- 
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the right of Mahomedans so to use 
it is admitted. 

x x x x- X 

In my view, once it is found 
that a certain definite area of land 
has been dedicated for use as a gra- 
veyard it must be presumed; in the 
absence of any proof that the dedi- 
cation was limited, that the whole 
of the land was set apart to be used 


solely for the purpose of burying 
the dead.” 
30. There is a decision of the 


Allahabad High Court in Sheorai 
Chamar v. IMudeer Khan, 1934 All 
LJ 809 = (AIR 1934 All 868) where 
Sulaiman, C. J., observed as. fol- 
lows: 


“But in cases where a grave- 
yard has existed from time imme- 
morial or for a very long time, 
there can be a presumption of a lost 
grant. It is open to a Court to in- 
fer from cireumstances that a plot 
of land covered by graves, which 
has becn used as a graveyard, is in 
fact a graveyard and had been set 
apart as such by.the original owners 
and made a consecrated ground even 
though a registered document is not 
now forthcoming.” 

This case was followed by the Oudh 
Chief Court in Qadir Baksh v, Sadd- 
ullah, AIR 1938 Oudh 77. 


31, In Mohammad Kassam v. 


- Abdul Gafoor, AIR 1964 Madh Pra 


227 the High Court of Madhya Pra- 
desh, while trying to distinguish be- 
tween a private graveyard and a 
public graveyard observed as fol- 
lows: ' 


' “On this point suffice it to say 
that we are of the view that a 
Kabarstan cannot be a private Kabar- 
stan unless it is used for the family 
members exclusively. .Once the pub- 
lic are allowed to bury their dead it 
ceases to be a private property. x 
x x x There was no discrimina- 
tion about the user, It was being 
used by the predecessors of the de- 
fendants as well as by the public. 
This will indicate that it was not a 
private Kabarstan. 

Under the Mohammedan Law if 
a land has been used from time im- 
memorial for burial ground then the 
same may be called a wakf although 
there: is no express dedication.” 


` 
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32. We are of the view that 
once a Kabarstan has ben held to 
be a public graveyard then it vests 
jin the public end constitutes a wakf 
yand it cannot be divested by non- 


"fuser but will always continue to be 


so.whether it is used or not. 

‘The following rules in order to de- 
termine whether a graveyard is a 
public or a private one may be stat- 
ed: 





(1) that even though there may 
be no direct evidence of dedication 
to the public, it may be presumed to 
be a public graveyard by immemorial 
user ie. where corpses of the mem- 
bers of the Mahomedan community 
have been buried in a particular 
graveyard for a large number of 
years without any objection from 
the owner.. The fact that the owner 
permits such burials will not make 
any difference at all; | 

(2) that if the grave-yard is a 

‘\private or a family graveyard then 
it should contain the graves of only 
the founder, the members of his 
family or his descendants and no 
others. Once even in a family gra- 
veyard members of the public are 
allowed to bury their dead, the pri- 
vate graveyard sheds its character 
and becomes .a public graveyard; 
_ (3) that in order to prove that 
a graveyard is public by dedication 
it. must be shown by multiplying 
instances of the character, nature 
and extent of the burials from time 
to time, In other words, there should 
be evidence to show that a large 
number of members of the Mahome- 
dan community had buried their 
corpses from time to time in the 
graveyard. Once this is proved, the 
’ Court will presume that the grave- 
yard is a public one; and 

(4) that where a burial ground 
is mentioned as a public graveyard 
in either a revenue or historical pa- 
pers that would be a conclusive proof 
to show the public character of the 
graveyard. 


Applying these principles, therefore, 
to the facts of the present case it 
would appear from the judgments 
Exts. A-4 to A-87 that right from 
the year 1915 to 1938 the public 
character of the burial ground had 
been established by those judgments. 








All attempts by the defendants who 


were the plaintiffs in the suits 
brought by them to get a declara- 
tion from the Courts that the grave- 
yard was a private one failed and 
all the Courts have consistently held 
during the course of 22 years thot 
both the parts of the present burial 
ground were a public graveyard 
where corpses of the .Mahomedan 
community of the village were buri- 
ed. The mere fact that the defen- 
dants Labbais used to realise pit 
fees or other incidental charges 
would not detract from the nature of 
the dedication, Apart from that 
there is a document Ext, A-8 dated 
March 3, 1932 which is a certified 
extract of the proceedings of Muni- 
cipal Council, Tiruvarur which 
shows thet the Labbais themselves 
had filed an cpplication bcfore the 
Municipal Council for registoring the 
burial ground es a graveyard, This 
document appears at pp. 247-248 of 
the Paper Book, It appears from 
this document that Syed Muhammad 
Kasim Sahib and Syed Abdul Rahi- 


-man Sahib residents of Vijayapuram 


had applied to the Municipal Coun- 


cil for registering the plot. in dis- 
pute as a burial ground and the 
Municipal Council by its resolution 


accepted the application and register- 
ed the plot in question as a_ burial 
ground, This, therefore, clearly - 
shows that as early as 1932 the Lab- 
bais themselves treated the present 
burial ground as a public graveyard 
and got the same registered in the . 
Municipal Council, 


33. Apart from this the oral 
evidence led by the parties clearly 
proves that the graveyard was a 
public one, P, W.1 Mohamed 
Hanifa who is an old man of 65 
years has stated in his evidence that 
before burial the Janaza prayers are 
offered and after the prayer the 
dead body is taken to the graveyard 


_and buried. Similarly P. W. 2 Hyder 


Ali has stated that there is no other 
burial ground where bodies of the 
Rowthers could be buried, implying 
that the Rowthers had been burying 
their dead in the burial ground in 
question, P, W, 3 Yehiya has also 
testified that the remains of the Mus- 
lims of Vijayapuram are buried in 
the burial ground attached to the 
mosque and that there is no other. 
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burial ground. 
had examined only two witnesses, 
D. W. 1 Syed Mubarak and D. W.:2 
Syed Mohamed Salia, have not deni- 


ed that the Muslims of the village 
buried their dead in the burial 
ground. In this state of evidence, 


therefore, the conclusion is inescap- 
able that the graveyard has been 
used for burying the dead of all the 
persons belonging to the Mahome- 
dan community ever since the land 
was sold to the saint — the ancestor 
of the defendants. It is true that 
the burial ground contains the gra- 
ves of the saint and the members of 
his family also, but that by itself 
would not show that the graveyard 
was a private one. On a considera- 
tion of the oral and documentary 
evidence and the circumstances of 
case we find ourselves in complete 
agreement with the finding of the 
High Court that the entire burial 
ground as shown in the sketch map 
is a public graveyard and the Maho- 
medan community ‘have a right to 
bury their dead subject to payment 


{of pit fees and other charges that 
may be fixed by the defendants, 
34, In the first place the 


question of the graveyard being pub- 
lic one is clearly barred by res judi- 


cata against the defendants in view. 


of the previous. judgments discussed 
above, but even assuming that there 
is no res judicata there is overwhelm- 
ing evidence in this case to prove 
that the burial ground is a public 
graveyard. It was, however, faintly 
suggested by learned counsel for the 
appellants that it would appear from 
the sketch map that the burial 
ground consisted of two parts — the 
eastern part and the western part — 
and as the western part is adjacent 
to the Dargah it should be held to 
be a private burial ground belonging 
to the family of the defendants. 
There is, however, no legal evidence 
on the record to prove this fact. 
Both the parts constitute one single 
burial ground and there is nothing to 
show’ that in ‘burying the dead any 
- distinction has been made between 
the eastern part and the western 
part.. In fact this aspect of the mat- 
ter had been referred to in one of 
the judgments discussed above. In 
` these circumstances it is not possible 
fer us to accept the.contention rais- 
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The defendants who- 


ed by learned counsel for the ap- 
pellants, For these reasons we find 
ourselves in complete agreement with 
the finding given by the High Court. 
affirm 


on this issue and we the’ 

same, er oe S 
35. This brings us to ‘the 

second question, namely, regarding 


the mosque and its adjuncts being 
public wakfs, We have already 
found that the judgments relied 
upon by the appellants did not ope- 
Tate as res judicata and we now pro- 
ceed to decide this issue on the- facts 
and the evidence that have been led 
in this case, The parties admittedly 
belong to the Hanafi Sect of the 
Mahomedans and are governed by 
the Hanafi (Sunni) School of Maho- 
medan Law, Before, however, going 
into this question it may be -neces- 
sary to enter into an exhaustive dis- 
cussion of the law on the subject, 
particularly because we find that the 
Civil Courts before whom this ques- 
tion came up for consideration from 
one angle or the other have betray-- 
ed a profound ignorance of the 
Mahomedan Law (Hanafi School) of ` 
Wakf relating to a public mosque. | 
The word “wakf” means detention 
or appropriation. According to the 
well recognized Hanafi School . of 
Mahomedan Law when a Mahomedan 
dedicates his property for objects of 
charity or to God, he completely 
parts with the corpus which vests in 
God and never returns to the foun- 
der. Mahomedan Law contemplates 
two kinds of Wakfs — a wakf which 
is private in nature where although 
the ultimate object is public charity 
or God, but the property vests in a 
set of beneficiaries chosen by the 
founder who appoints a Mutawalli to 
manage the wakf property. We are, 
however, not concerned with private 
wakfs which are normally known as 
wakf-alal-aulad. We are concerned 
with public wakf i.e. dedication made 
for the purpose of public charity 
e.g. an Imam-Bada, a mosque, a Serai 
and the like. So far as the dedica- 
tion to a mosque is concerned, it is 
governed by special rules and special 
equity in the light of which a parti- 
cular dedication has to be determin- 
ed. A mosque is obviously a place 
where the Muslims offer their pra- 
yers,: It is well-known that there 
are certain formalities which have to 
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be observed by the Muslims befcre 


they observe the prayers. These 
formalities are— 
-+ (i) Wazoo ie. washing of hands 


‘ and -feet in a manner prescribed by 
Shariat; 

(ii) the recitation of “Azaan” and 
“Ikamat” which is usually done by 
the Pesh Imam or the Muayzin; 

(Gii) there must`be a person who 
possesses virtuous qualities and a 
knowledge of Koran and other reli- 
gious rites who should lead the -pra- 
yers. l 
This is necessary in case of prayers 
offered in congregation. A single 
Muslim can also offer his prayers 
with or without an Imam but the 
prayers in a congregation or a 
Jamat are offered only behind an 
Imam who. leads the prayers. As 
Islam is an extremely modern and 
liberal religion, there is no question 
of any person being’ denied admis- 
sion in a mosque for the purpose of 
offering prayers and that is why 
the law is-so strict that the moment 
a person is allowed to offer his pra- 
' yers in a mosque, the mosque be- 
comes dedicated to the public. Final- 
ly. it is not necessary for the dedi- 
cation of a public mosque that a 
Muttawali or a Pesh Imam should be 
appointed -which could be done later 
by the members of the Muslim com- 
’ munity. All that is necessary is that 
there should be a declaration of the 
intention to dedicate -either express- 
ly or impliedly and a divestment of 
his interest in the property by the 
owner followed by delivery of pos- 
session, Here also the delivery of 
possession does not involve any ri- 
tual formality or anv technical rule. 
For instance in the case of a mos- 
que if the Mahomedans of the vil- 
lage, town or the area are permitted 
to offer their prayers either on the 
vacant land or in a mosque built for 
the said purpose that amounts to the 
delivery of possession and divestment 
and after the prayers have been of- 
fered the dedication becomes com- 
plete. Unfortunately the Courts 
which decided the previous litigation 
between the parties do not appear to 
be aware of the considerations men- 
. tioned above. 
36 In: 


Baillie’s Digest of 


Mochummudan Law, Second Edition, — 


ar following passage occurs at page 


“If a man should make a musiid 
within his mansion, end permit en-. 
trance to it, and prayers to. be szid 
in it, the place becomes a musijid, in 
all their opinions, if a way is made 
to it; but not otherwise according to 
Aboo Huneefa. According to the 
other two, however, it becomes a 
musjid and the right of way fol- 
lows, without any condition to that 
effect. And if a door were opened 
to it on the highway. it would be- 
come a  musjid.” i i 


It was again observed at p. 616: 


“When an assembly of worship- 
pers pray in a musjid with permis- | 
sion, that is delivery. But, it isa. 
condition that the prayers be with 
izan, or the regular call, two times 
or more, and be public, not private. 

x X x: x ‘x 

When a man has an unoccupied 
space of ground fit for building upon, 
and has directed 2 kowa, or body of 
persons, to assemble in it for pra- 
yers, the space becomes a musijid, if 
the permission were given expressly 
to pray in it for ever, or, in abso- 
lute terms, intending that it should. 
be for ever; and the property does 
not go to his heirs at his death.”. 
It is also provided by the Shariat 
that once a musjid has been establish- 
ed by dedication no condition can be 
attached by the founder and if any 
such condition is attached the said 
condition would be void: Vide the 
following observations of Baillie in 
his Digest of Moohummudan Law, 
2nd Edn., at p. 617: 


“When a man has made his land 
a musjid, and stipulated for some- 
thing out of it to himself it is. not 
valid, according to all, It is also 
generally agreed that if a man make 
a musjid on condition that he shall 
have an option, the wakf is lawful, 


and the condition void.” 


It was also pointed out by Baillie. 
at p. 618; that where a person 
gives money for the repairs of a 
musjid or its maintenance it operates 
as a transfer by way of gift to the 
mosque and is valid. Baillie observ- . 
ed thus: sin 

“A man gives money for the - 
repairs of a musjid, and for ‘its . 
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maintenance, and for its ` benefit. 
This is valid; for if it cannot operate 
as a wakf, it operates as a transfer 
by way of gift to the musjid, and 
the establishing. of property in this 
manner to a musjid is valid, being 
completed by taking possession.” 

37. Ameer Ali -in his book 
“Muhammadan Law”, Vol. I, 3rd 
Edn., has given several instances of 
a'complete and irrevocable dedication 
made by the wakif or the founder 
and the consequences flowing from 


the same. Ameer Ali observed as 
follows: 

: “The proprietary right of the 
wakif in a building or ground set 


_apart for prayers becomes extinguish- 
ed either on the declaration of the 
wakif that he has constituted it a 
mosque or musalla or consecrated it 
for worship, or on the performance 
of prayers therein or thereon.” 
Thus the moment a building is 
apart for offering prayers the pro- 
prietary right of the wakif is com- 
pletely extinguished Similarly the 
following observations of the author 
indicate the various contingencies in 
which a dedication can be made to a 
public mosque: 

“So that when a person erects a 


set 


building with the object of dedicat- | 


ing it as a mosque, and permits peo- 
ple to offer prayers therein, without 
declaring that he has constituted it 
into a mosque, and prayers are of- 
fered there bi’l-jamaat the mosque 
becomes. irrevocably dedicated. 


When a mosque is erected or set 
up inside a dwelling-house or resi- 
dence (dar), and permission is grant- 
ed to the public to come and pray, 


and a pathway is also made or set 
apart for their egress and ingress, 
the dedication is good by general 


consensus, . If a pathway is not in- 
dicated, in that case, according to 


Abu Hanifa, the dedication is not 
sufficient, But according to Abu 
-Yusuf and Mohammed, it is good, 


and the pathway will be implied by 
the permission to pray, and ‘this is 
correct.” ; 


“At the same time, though the 
- public may have no right in a pri- 
vate mosque, it may constitute a 
good wakf so as to , exclude the 
- rights of the heirs over it, 


Where | 
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prayers have been ‘once offered, it 
is not necessary to prove an express 
dedication. The very fact of the 
prayers being offered in it will*im- 
ply a valid and good dedication.” 
“Similarly, as the purpose ae 

mosque is that people should Sine 
there is jamaat, it-is required that 
where there is no express dedica- 
tion, prayers should have been of- 
fered there with the azan and. ika- 


“mat.” 


“If prayers are offered once in 
a mosque it is sufficient to constitute 
a good dedication.” 


“According to Kazi Khan, “the 
delivery of possession as regards - a 
masjid is complete when only one 
person has prayed in it with’ azan 
and ikamat.” The view universally 
adopted is that prayers offered by 
one person in a mosque is sufficient 
to constitute it a public mosque de- 
voted to the worship of God. for a 
mosque belongs to the Deity and 
there affixes to it a right of the 
Mussalmans in general, and one per- 
son can be a proxy for the establish- 
ment of the right of the Creator and 
the public.” 

“Therefore, if a person creates a` 
mosque and gives permission to peo- 
ple to pray therein, it is an absolute 
wakf, and this opinion we adopt.” 
The observations of the learned 
author are based on Radd-ul-Muhtar 
and other original religious books 


which contain original law on the 
subject, 
38. The entire law on the 


subject has been explicitly and ad- 


roitly elucidated by Tyabji in his 
book “Muslim Law”, 4th Edn., 
Pae at p. 609 the author observes 
thus: 


“Under Hanafi law erecting or. 
specifying a building for - dedication 
as a masjid, does not complete and 
effectuate the dedication of the land 
and building, nor cause the private 
ownership therein to cease until the 
owner divides them off. from the 
rest of his property, provides a way 
to go to the masjid, and either per- 
mits public prayers to be said there- 
in, or delivers possession of it to a 


mutawalli, or to the judge, or his 
deputy. on 


x X x - x x 
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For example, delivery in the 

case of a cemetery, is the burial of 
a person, and of a masjid, that peo- 
ple should pray there in jamaat, In 
the case of a mosque where there is 
no express dedication it is necessary 
that prayers should have been offer- 
ed with the azan or ikamat.” 
It is also pointed out by the author 
in Section 550 at p. 612 of his Book 
that a masjid cannot be consecrated 
for only a particular type of people 
or people belonging to a particular 
locality and if any such reservation 
is made it is void. In Section 551 it 
is pointed out that the site of a 
masjid never reverts to its original 
owner, or his heirs. 

39. Similarly Saksena in his 
“Muslim Law”, 4th Edn., at page 567 
observes that under the Hanafi law 
a-wakf for a mosque will be com- 
pleted only when the waqif separa- 
tes the land and the building from 
the rest of his property, so that his 
Jownership completely ceases in it, 
and either he delivers possession of 
the masjid to a mutawalli or to the 
Judge, or allows public prayers to be 
read in it, Similar observations are 
also found in Mulla’s “Principles of 
Mahomedan Law”, 17th Edn, at 
p. 184. 

40. It would thus appear that 
in order to create a valid dedication 
of a public nature, the following 
conditions must be satisfied: 

(1) that the founder, must de- 
clare his intention to dedicate a pro- 
perty for the purpose of a mosque. 
No particular form of declaration is 
necessary, The declaration can be 
presumed from the conduct of the 
founder either express or implied; 

(2) that the founder must divest 
himself completely from the owner- 
ship of the property, the divestment 
can be inferred from the fact that he 
had delivered possession to the 
Mutawalli or an Imam of the mos- 
Even if there is no actual de- 


que, 

livery of possession the mere fact 
that members of the Mahomedan 
public are permitted to offer pra- 


yers with azan and ikamat, the wakf 
is complete and irrevocable; and 

(3) that the founder must make 
some sort of a separate entrance to 
the mosque which may be used by 
Ithe public to enter the mosque. 





` constructions would be 


ALR. 
As regards the adjuncts the law is 
that where a mosque is built or de- 
dicated for the public if any addi-|- 
tions or alterations, eizher structural - 
or otherwise, are made which arein- 
cidental to the offering of prayers or 
for other religious purposes, those 
deemed to 
be accretions to the mosque and the 
entire thing will form one single 
unit so as to be a part of the mos- 
que. 


49-A. We would now refer 
to some authorities on the points 
discussed above. 


40-B. In Jewun Dass Sahoo 
v. Shah Kubeer-odd-Deen, (1837) 2 
Moo Ind App 390 (PC) the Judicial 
Committee explained the significance 
of the word ‘dedication’ and observ- 
ed thus: 


“According to the two disciples, 
“Wakif” signifies the appropriation of 
a particular article in such a manner 
as subjects it to the rules of divine 
property, whence the  appropriator’s 
right in it is extinguished, and it be- 
comes a property of God, by the ad- 
vantage of it resulting to his crea- 
tures, The two disciples therefore 
hold appropriation to be absolute, 
though differing in this, that Aboo 
Yoosaf holds the appropriation to be 
absolute from the moment of its exe- 
cution, whereas Mahomed holds it to 
be absolute only on the delivery of 
it to a Mutwaly, (or procurator), 
and consequently, that it cannot be 
disposed of by gift or sale, and 
that inheritance also does not obtain 
with respect to it. x x x 
Bestow the actual land itself in cha- 
rity in such a manner that it shall 
no longer be saleable or inheritable.” 

49-C. Similarly. in Adam 
Sheik v. Isha Sheik, (1897) 1 Cal WN 
76 a Division Bench of the Calcutta 
High Court pointed out that a mos- 
que becomes consecrated for public 
worship either by delivery or on 
the declaration of the wakif that he 
has constituted it into a Musjid, or 
on the performance of prayers there- 
in even by one person, In this con- 
nection the court observed as fol- 
lows: 

“According to all the authorities, 
a mosque becomes consecrated for 
public worship either by delivery to 


a Mutawalli (See Baillie’s Digest page 
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616) or on the declaration of the 
wakf that he has constituted it into 
-@musjid or on the performance of 
prayers therein (Ruddul, Mukhtar 
Vol-I0, p. 571). The prayers of one 
individual alone would be sufficient 
so long as it is accompanied by 
Azan, ‘In the Fatwa Kazi Khan the 
principle is thus stated:— the deli- 
very of possession as regards a mus- 
jid is complete when only one per- 
son has prayed in it with Azan and 
ikamat. 


The view universally adopted is 
that prayers offered by one person 
in a mosque is sufficient to consti- 
tute it a public mosque devoted to 
the worship of God, for a mosque 
belongs to the Deity and there af- 
fixes to it a right of the Musulmans 
in general, and one person can be a 
proxy for the establishment of the 


right of the Creator and the pub-' 


lic.” 

“Therefore, if a person create a 
mosque and give permission to people 
to pray therein, it is an absolute 
wakf, and this opinion we adopt. 
(See also Fatwa Alamgiri, Vol. VI, 
and Baillie’s Digest p. 616). The 
special purpose of a mosque is that 
persons should perform their devo- 
tions therein; and according to the 
accepted doctrine even where there 
is no evidence of an express dedica- 
tion in words, if it appears that one 
single individual, (other than the 
wakif) has offered his prayers at the 
place after the usual summons or call 
to the public, the consecration is 
complete.” 


To the same effect is the decision of 
the Bombay High Court in Maher 
Husein v. Alimahomed, 36 Bom LR 
526 = (AIR 1934 Bom 257) where 
the following observations were made: 


“There are special rules in the 
case of mosques — Wilson’s Anglo- 
Mahomedan Law, S. 320; Ameer Ali’s 
Muhammadan Law, Vol. I, p. 394; 
and Tyabjis Principles of Muham- 
madan Law, Section 514. When once 
a building has been set apart as a 
mosque it is enough to make it wakf 
if public prayers are once said there 
with the permission of the owner. 


x x x x Dedication may 
be inferred from long user as wakf 
property. x x x 
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In my opinion it must be pre- 
sumed that the roza and the mosque 
have been duly dedicated and have 
become wakf by user, and the pre- 
sumption may fairly be extended ‘to 
the other buildings and the land 
enclosed within the compound wall 
which may be regarded as 


appur- 
tenant to the roza.” 

41, In Akbarally v Maho- 
medally, ILR 57 Bom 551 = (AIR 


1932 Bom 356) the. Bombay High 
Court pointed out that even a vacant 
place may be dedicated as a mosque 
without having the appearance ofa 
mosque. The High Court observed 
as follows: 

“The general law of Islam in 
regard to devotions is so broad and 
liberal that the mosque in question 
will, even if not endowed with an 
Amil, be capable of furnishing for 
any devout Muslim (at least of the 
Dawoodi Bohra community) a place 
where he may — with or without 
the ministrations of an Amil or 
authorised leader of prayers — five 
times every day of his life offer pra- 
yers, 

x x x The books speak 
of an open space of building ground 
being consecrated as a masjid. Noris 
it necessary for the purpose of con- 
Secrating a place or building as a 
masjid that there should be an Amil 
z any other religious officer appoint- 
e ed y 

42. It is also well settled that 
where a mosque has been in exis- 
tence for a long time and prayers 
have been offered therein, the Court 
will infer that it is not by leave and 
licence but that the dedication is 
complete and the property no lon- 
ger belongs to the owner. In Miru 
v. Ramgopal, AIR 1935 All 891 the 
High Court of Allahabad observed 
as follows: 


“But where a building has stood 
on a piece of land for a long time 
and the worship has been performed 
in that building, then it would be a 
matter of inference for the Court 
which is the judge of facts, as to 
whether the right has been exercis- 
ed in that building for such a suffi- 
ciently long time as to justify the 
presumption that the building itself 
had been allowed to be consecrated | 
for the purposes of such rights being 
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performed. Where there is a mos- 
que or a temple, which has been in 
existence for a long time, and the 
terms of the original grant of the 
landcannotnow be ascertained, there 
would be a fair’ presumption that 
the sites on which mosques or tem- 
. ples stand are dedicated property.” 
To-the same effect is the decision of 


the Nagpur High Court in Abdul Ra-- 


him Khan v. Fakir Mohd. Shah, AIR 
1946 Nag 401. -The same principles 
are legally deducible from the deci- 
sions in. Masjid Shahid Ganj Mosque 
v. Shrimani Gurdwara Parbandhak 
Committee, Amritsar, 67 Ind App 251 
= (ATR 1940 PC 116); Musaheb 
Khan v» Raj Kumar Bakshi. AIR 
1938 Oudh 288 and Maula Baksh v. 


Amiruddin, ILR 1 Lah 317 = (AIR 
1920 Lah 384). 

43. Similarly regarding the 
portions which are adiuncts to the 


mosque the Bombay High Court has 
clearly observed that the said ad- 
juncts will form part of the mosque 
and would not be the private pro- 
perty of the founder. The Nagpur 
High Court has also made similar 
‘observations. These observations 
have already been quoted above. 
This Court also in Mohammad Shah 
v. Fasibuddin Ansari. AIR 1956 SC 
713 observed.as follows: 


‘After a careful survey of the 
evidence, we have reached the fol- 
lowing conclusions: 

(1) that the old mosque as it 
stood in 1880 is proved to be wakf 
property but that nothing beyond the 
building and the site on which it 
stood is shown to have been wakf at 
that date; 


(2) that this property has been 
added to from time to time and the 
whole is now separately demarcated 
and that the additions and _  accre- 
tions form a composite and- separate 
entity as shown in the plaintiffs 


map. This is the area marked ABCD 


in that map; 


. ` (3) that this area is used by the 
public for religious purposes along 
with the old mosque and as the area 
has been made into a separately de- 
marcated compact unit for a single 
“purpose, namely, collective and indi- 
_ vidual worship in .the mosque, it 
must be regarded as one unit and 


. Dargah has been built. 


be treated as such, The whole is 
accordingly now wakf. 

(4) that the accretions were 
made by Gulab Shah and the defen- 
dant both of whom claimed to ‘be 
Mutwallis of the mosque; 

(5) that this area also includes 
the shops and chabutra shown to the 
west of the mosque in the plaint 
map on a triangular piece of land: 

(6) that the urinal, water 


pipe 
and bathroom were constructed for 
the use of the worshippers and so 


must be regarded as an adjunct of 
the wakt;” 


44, Having discussed the law 
on the subject, we will now examine 
the question as to whether. or not 
the mosque and the adjuncts thereof 
constitute a public wakf We have 
already mentioned. that the entire 
land in dispute consisting of the mos- 
que, its adjuncts, the burial ground 


‘etc. was originally acquired by vir- 


tue of the documents Ext, B-1 dated 
May 12. 1730 and Ext, B-2 dated 
May 22, 1797 which have been re- 
ferred to in an earlier part of this 
judgment. The land in Ext. B-1 was 
acquired. by the saint Syed Sultan 
Makhdoom Sahib who has been en- 
tombed in-the land on which the 
A part of 
the site has been used continuously 
as a public burial ground and has 
become a public grave-yard as wakf 
as held by us. So far as the Dar- 
gah is concerned the Courts below 
have concurrently found as a fact 
that it was a private Dargah of the 
defendants Labbais and that there 
was no evidence to show that it was 
ever constituted as a public wakf. 
Learned counsel for the appellants 
in Civil Appeal No. 2026 of 1968 has 
not pressed his appeal relating to the 
Dargah On a perusal of the evi- 
dence both oral and documentary we 
are satisfied that the- Dargah has 
not been proved to be a public pro- 
perty. but is the private Dargah of 
the Labbais whose ancestor the ori- 
ginal saint has been entombed there- 
in. As Sayed Sultan Magdoom Sahib 
was a great saint and was held in 
great respect by all the villagers and 
as there was no mosque in the vil- 
lage at all it was only natural that 
the Muslims of the’ village would 
think of building a mosque in the 
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villxge and they could find no. better 
Place to construct a mosque than 
the land in dispute, a part of which 
contained the Dargah of the great 
saint where he was entombed, The 
entire land was acquired by Ext. 
B-1 which was executed by Thiru- 
malai Kolanda Pillai in favour of the 
saint as far back as May 12, 1730. 
The rest of the land was acquired 
by another sale deed Ext, B-2 dated 
May 22, 1797 executed by Malai 
Kolanda Pillai in favour of Kaidbar 
Sahib who was a direct descendant 
of the saint. This is the origin of 
the lands in dispute. So far as the 
mosque cnd its adjuncts are con- 
cerned, it would appear from the 
sketch map as also from the evidence 
produced by the parties that this 
part of the land ‘consists of the fol- 
lowing constructions: 

(1) the main prayer hall which 
is commonly known as the mosque 
or Pallivasal; 

(2) Mandapam or Vang Madai as 
described by the witnesses which is 
a sort of a covered platform where 
according to the plaintiffs prayers 
are offered by the members of the 
Mahomedan public when the space 
in the main mosque is not sufficient 
to accommodate the big crowd, 

(3) There is a small chamber in 
the nature of a store room adjacent 
to the mosque and a thatched shed. 
There is also a pond where water is 


pumped in through a  pump-set 
which has been installed by the 
Mahomedans of the village, particu- 


larly the plaintiffs, There is also a 


latrine to the south of the burial 
ground and east of the mosque 
which is used for the persons who 


come to offer prayers in the mosque 
and the Mandapam, : 

Apart from these constructions the 
evidence shows that a few years 
back the whole place was electrified 
and a tower was also built in the 
nature of a minaret in the mosque 
and a loud-speaker was also fitted 
for the purpose of reciting Azan and 
Khutbas etc. According to the de- 
fendants the mosque itself was a 
private mosque of the saint who had 
merely permitted the plaintiffs’ an- 
cestors to construct the prayer hall 
there, but there.was no formal dedi- 
cation of the property as a mosque. 
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The defendants further averred that 
even if the prayer hall be regard- 
ed as a publi¢ mosque the other 
constructions which were made sub- 
sequently were the private property 
of the defendants and did not form 
part of the. mosque. 

45. We would first take up 
the question whether the prayer hall 
Le. the Pallivasal which is shown in 
the sketch map towards the south 
of the Dargah was dedicated as a 
mosque, We have already pointed 
out that under the Mahomedan Law 
a dedication may be oral or in writ-|- 
ing and no particular form or 
method for constituting a wakf has 
been prescribed by the Mahomedan 
Law. It is largely a question of the 
intention of the founder who after 
having made a declaration divests 
himelf of his interest in the 
property and gives delivery of pos- 
session of the same in accordance 
with the manner in which it is cap- 
able of being delivered, In the case 
of a mosque his permission or the 
bare act of allowing the members of 
the Mahomedan public to offer pra- 
yers amounts to'a complete delivery 
of possession, In the instant case 
fortunately there is an important 
document Ext. B-3 a better transla- 
tion of which is Ext, B-4 which 


Clearly shows the intention of the 
founder and which in our opinion, 
on a proper interpretation of the 


terms thereof, amounts to a perman- 
ent and an irrevocable dedication to 
God constituting a valid public wakf. 
We would now examine the contents 
of this document, the relevant por- 
ae of which may be extracted 
thus: 


“Whereas we are constructing a 
Pallivasal at the Durga MEDAI $(rais- 
ed platform) belonging to Karrath 
Sultan Mahdoom Sahib with the 
permission of the Sahib avergal for 
the purpose of worship, after the 
completion of the said  Pallivasal 
(mosque) by the Grace of Allah, we 
shall claim no right whatsoever in 
respect of the said Pallivasal except 
that we shall worship therein. At 
the time of Kanduri (annual festi- 
val) we shall act according to usual 
practices (mamool), We shall not re- 
quire the income derived either from 
the Sultan Mahdoom Sahib Durga or 
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from the Pallivasal we now build. 
In the Pallivasal we build, we shall 
claim no other rights whatsoever ex- 
cept worshipping therein, we shall 
be lighting lamps and attending to 


the maintenance of the same, There” 


shall be a doorway and two windows 
affixed on the southern wall of the 
said Pallivasal and one doorway on 
the eastern side with a wall around 
it. To this effect is this deed of 
agreement executed with consent by 
all of us living in this village in fa- 
vour of Saheb Avergal.” 
Before analysing the terms of the 
above document, the following 
mitted facts may be reiterated: 
(1) that the Mahomedans of the 
village sought permission of Mas- 
than Ali Khader Sahib for erecting 
a building for the purpose of wor- 
ship on the land belonging to him; 
(2) that the evidence establishes 


that there was no mosque at all in. 


the village of Vijayapuram which 
consisted of a substantial portion of 
the Muslim population; 


(3) that the idea of constructing 
the mosque originated om the 
plaintiffs’ ancestors who constituted 
the bulk of the Muslim population in 
the village, the defendents’ ancestors 
being a very small family in thg 
village. , 
Against the background of these 
facts we might now analyse the 
terms and conditions of the agree- 
ment which shows the natureof the 
dedication. To begin with, the 
agreement recites (i) that the Rowthers 
were constructing a Pallivasal atthe 
raised platform belonging to the 
Labbai Masthan Ali Khader Sahib 
with his permission, (ii) that after 
completion of the construction which 
is described as a mosque in the 
agreement, the Rowthers will have 
no claim or right, except the 
to worship therein; (iii) 
only rights which the Muslims 
would claim would be the right to 
worship, to light lamps and will 
also be responsible for the mainten- 
ance of the mosque; (iv) that the 
said construction was made purely 
for the purpose of worship; (v) that 
there shall be a doorway and two 
windows affixed on the southern 
wall of the mosque and one doorway 
on the eastern side so as to serve as 
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entrances, In other words this im- 
portant recital in the agreement 
clearly shows that the agreement was 
to make a separate entrance to the 
mosque in order to constitute it as a 
separate entity. The owner Masthan i, 
Ali Khader Sahib had given his ta- 
cit consent to all the terms of the 
agreement and in the eye of law he 
being a party to the agreement he 
allowed the mosque to be construct- 
ed not for the private members of 
his family but for worship of . God 
by the entire Mahomedan public. 
The document thus unmistakably evi- 
dences the clear intention of the 
founder to consecrate the mosque 
for public worship and amounts to a 
declaration of a public wakf. By 
providing for separate entrance 
through doorway and windows the 
owner agreed to separate the mos- 
que from the rest of the property 
namely the Dargah and the com- 
pound. Thirdly by allowing the en- 
tire Mahomedan community of the 
village to worship in the mosque 
and to perform other ceremonies the 
owner of the land gave delivery of 
possession to the mosque. i 

_ 46. A perusal oftheterms and 
recitals of the document Ext, B-4, 
therefore, manifestly shows that Mas- 
than Ali Khader Sahib being a saint 
himself unequivocally and categori- 
cally divested himself of the entire 
interest in the mosque and made it 
a public wakf We agree with the 
view that a place may be dedicated 
as a mosque or masjid without there 
being any building as held in 
Akbarally’s case (supra). But in the 
instant case since the building in 
the nature of a mosque was built a 
clear case of dedication has been 
made out. Once the mosque was 
constructed it stood dedicated to God 
and all the right, title and interest 
of the owner got completely extin- 
guished. This happened as far back 
as Februcry 16, 1829, ie. about a 
century and a half ago. Since then 
the mosque has been used constant- 
ly for the purpose of offering pra- 
yers, This fact has been proved by 
the documents which we have dis- 
cussed above and also from the oral 
evidence led by both the parties 
which we will consider hereafter, 

47, It is further contended 
that under the agreement, the plain- 
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tiffs clearly stipulated not:to claim 
any right or interest in the- mosque 
and, therefore, they cannot now be 
heard to say that the mosque was a 
wakf property. This argument ap- 
pears to have found favour with the 
trial Court. But in our opinion it is 
based on a serious misconception of 
the Mahomedan Law on the subject. 
Once there was a complete dedica- 
tion to the mosque as a place of 
public worship any reservation of 
condition imposed by the owner 
would be deemed to be void and 
would have to be ignored. Moreover 
we do not construe the so-called sti- 
pulation by the plaintiffs’ ancestors 
at the time of erecting the prayer 
hall as an assertion that the mos- 
que was not a public wakf. Reading 
the statements made in the agree- 
ment as a whole what the plaintiffs’ 
ancestors meant wasthat the mosque 
would be undoubtedly a public wakf 
meant for - the purpose of public 
worship and that they would not in- 
terfere with the management of the 
same, This does not mean that if 
the founder’s descendants indulged 
in mismanagement of the mosque the 
plaintiffs asemembers of the Maho- 
medan community could not take 
suitable action under ‘the law against 
the defendants. This.argument is, 
therefore, negatived. 





48. As regards the adjuncts 
of the mosque the details of which 
have been given by us, the same 
were built by the Mahomedan com- 
munity from time to time for the 
purpose of the mosque or by way of 
a gift to the mosque. We would now 
refer to the oral evidence on the 
point. ; 


49, P.W. 1 Mohamed Hanifa 
who is an old man aged 65 years and 
is one of the Rowthers states that 
there are 200 houses of Rowthers 
and only 7 to 8 houses of the Labbais 


in the village. The witness men- 
tions the various adjuncts to the 
mosque, namely, the tank, pump 


house, installed pump set, the latrine 
to the east of the pump house and 
a platform which he calls as Vang 
Madai, 
to state that the mats and 
speakers are kept in the store-room. 
The mats are usually used by the 


The witness further goes on .. 
loud- ` 
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Mahomedans for offering their pra- 
yers and the loud-speaker is used 
for reciting Azans or reading Khu- 
tbas (religious sermons) which are 
usually done after the prayers are 
over. This witness’s evidence also 
shows that when the Muslims want 
to bury their dead they come to the 
mosque for performing Namaz-e- 
Janaza (special funeral prayers), Ac- 
cording to P. W. 1 the corridor 
which connects the thatched shed 
with the platform was built by Is- 
mail who was not a Labbai. The 
Vang Medai was built by Mustapha 
Rowther and this was constructed 
about 30 to 35 years and so was the 
Verandah which isshownin the sketch 
map as the thatched shed. The witness 
also states that so far as the doorway 
is concerned it is there since a long 
time and it actually finds mention 
in Ext. B-4. According to the wit- 
ness the platform, the Vang Medai. 
was built when he was 10 to 12 
years of age ie. about 50 years from 
the date of his deposition. These 
facts do not appear to have been 
denied by .D.Ws. 1 and 2 who have 
appeared on behalf of the defendants 
except with respect to the persons 
who made these - constructions. In 
our view the question of the person. 
who actually made the construction i 
is wholly irrelevant because all the 
constructions made by any person 
used for religious purposes inciden- 
tal to offering prayers in the mosque 
would be deemed to be accretions 
to the mosque itself, and there is 
unchallenged evidence to show that 
all the constructions were used by 
the Mahomedan community for the 
purpose of offering their prayers in 
the mosque on special occasions. 


50. P. W. 2 Hyder Ali who 
is a Labbai admits that he acted as 
an Imam and that 300 to 400 of 
Muslims assemble for prayers and 
when so many persons assemble the 
entire space of the mosque right 
from the prayer hall to the corridor 
is fully occupied. The witness fur- 
ther says that after Khutbas, Koran 
is read and explained. 


51. Similar is the evidence of 
P.W.3 Yehiya who also says that 
Muslims offer their congregational 
prayers when -their number swells 
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upto 400 to 500 and that mats and 
carpets are kept in the store room. 


52. P. W. 4 Mahomed Mesra 
Hussain who is aged 64 years --af- 
firms that prayers have been offered 
in the mosque for the last 50 years 
and that there is no other mosque in 
Vijayapuram, He also testifies to 
the fact that the mosque is admin- 
istered by the Rowthers since last 30 
years and the Dargah was managed 
by the Labbais. He also states that 
on.the occasion of Friday prayers 
about .300 persons assemble in the 
mosque right from the main hall to 
the corridor. 


53. P. W. 5 Abdul Majeed 
says that Vang Mandapam and the 
corridor were constructed by Abdul 
Rahman some time in 1931 and the 
people assemble right from the mos- 
que to the corridor. 

_ This is all the evidence given by the 
plaintiffs. 

“BA, D. W. 1 Syed Mubarak 
who is the contesting defendant ad- 
mits that the Mandapam was con- 
structed by Sayed Mohd. Hussain 
about 30 to 35 years ago and that 
the mosque: was constructed by the 
‘Rowthers. He further admits that 
the defendants never objected or ob- 
structed the Rowthers from offering 
their prayers. He further admits 
that a pump set was installed to 
pump water into the tank. He also 
admits all Muslims gather and pray 
in the mosque. 

55. D. W, 2 Mohamed Salia 
admits that the Hauz and the 
Verandah were built by Abdul Rah- 
man under the supervision of Qasim 
though the funds were supplied by 
Ismail.- 
~ 56, Thus even the witnesses 
for the defendants clearly admitted 
- the nature and character of the vari- 
‘ous adjuncts to the mosque. The 
. D.. Ws., however, have tried to 
minimise the number of people who 
assembled during Friday prayers by 
saying that it would be -between 40 
to 50. But that is obviously wrong. 
It is well known that on special oc- 
casions like Fridays, Id, Ide-Milad 
and other auspicious occasions the 
entire Muslim community flock to 
the mosque for the purpose of of- 
fering prayers, because offering of 
prayers on such days is, according to 
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the Islamic tenets, extremely auspici- 
ous and highly efficacious, It is also 
established from the evidence - that 
the constructions referred to above 
had been made for the purpose of.. 
the mosque, Before a Mussalman of- 
fers his prayers he has first to wash 
his hands and feet in the prescribed 
manner and for this purpose ar- 
rangements are made in every mos- 
que, and Pallivasal is no exception. 
Accordingly a tank or a Hauz where 
water was pumped in was meant for 
the purpose of Wazoo i.e, for wash- 
ing hands and feet which is a pre- 
reauisite for offering the prayers. 
Similarly as a large number of Mus- 
lims assembled on special occasions 
as mentioned above, the entire space 
including the mosque, the Manda- 
pam, and the corridor was used for 
the purpose of offering prayers. 
Thus these constructions were used 
for religious purposes incidental to 
the offering of prayers and have be- 
come accretions to the mosque so as 
to constitute one single entity. Simi- . 
larly the mats are meant for the 
Mahomedans to be used at the time 
of offering prayers, Lastly the loud- 
speaker is used for reciting 
and delivering Khutbas i.e, religious 
sermons, Thus all the adjuncts of 
the mosque are meant for purely re- 
ligious purposes .connected with the 
offering of prayers in the mosque. 
57, The case of the defen- 
dants was that these constructions 
were their private property, but 
there is not an iota of evidence to 
prove the same. The law on^ the 
point is well settled that where any 
construction is made for the purpose 
of the mosque or for its benefit or 
by way of gift to the mosque, the 
same also becomes a public wakf. 
The statement of the law on the 
subject as mentioned by Baillie in 
his Digest of Mahommedan Law has 
already been extracted by us, In 
these circumstances, therefore, the 
conclusion is inescapable that the mos- 
que as also all its adjuncts referred 
to herein constitute one single unit 
and the entire thing a public wakf. 
58. Mr. Krishnamoorthy Iyer 
appearing for the appellants submit- 
ted that although Ext, B-4 shows 
that a mosque in the shape ofa rais- 
ed platform was constructed by the 
Rowthers but there is no evidence of 
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any formal dedication or dedication 
to the wakf. This argument fails to 
consider the essential - 


‘dan Law and particularly the rules 
-which require dedication to the mos- 
que, The act of permitting the 
Mahomedans to build a mosque itself 
amounts to a complete dedication or. 
a declaration that the mosque is a 
public property. Further by giving 
delivery of possession of the site for 
the purpose of building a mosque 
and by allowing prayers to be offer- 
ed in the mosque, the founder, name- 
ly Masthan Ali Khader Sahib made 
a complete public wakf in the shape 
of a mosque, Nothing, therefore, 
remained with the founder or his 
descendants. Mr. Iyer relied on a 
decision in Zafer Hussain v, Mohd. 
Ghias-ud-din, AIR 1937 Lah 552. 
This case is, however, clearly dis- 
tinguishable because it was not & 
case of a mosque which is governed 
by special rules for dedication, In 
that case the property used was a 
Haveli or a house and on the facts 
of that case the Court held that 
there was no validly constituted 
wakf. Reliance was also placed on 
a decision of this Court in Zain Yar 
Jung v. Director of Endowments, 
(1963) 1 SCR 469 = (AIR 1963 SC 
985). This also was not a case of a 
mosque and this Court. on the facts 
of that case. held that the trust 
created was not a wakf but a secu- 
lar public charitable trust. In the 
instant case. however, agreement Ext. 
B-4 clearly recites that the property 
being built on the land of the foun- 
der was a public mosque to be used 
for public purpose of offering pra- 
yers. 


59. Lastly our attention was 
drawn to the decision of the Nag- 
pur High Court in Jawaharbeg v. 
Abdul Aziz, AIR 1956 Nag 257. That 
case also is of no assistance to the 
appellants because while the Court 
held a part of the property to be a 
mosaue the other parts which had 
absolutely no connection to the wakf 
property were held to be the private 
property. For these reasons, there- 
fore, the contention put forward by 
the appellants is overruled. 


| fore, 


requirements. 
of a public wakf under the Mahome- ` 


60. On a consideration. there- 
of the fact, circumstances and . 
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‘the evidence of the present case, we 
‘are satisfied that the mosque as also 


its adjuncts constituted wakf  pro- 
perties and had been used as such 
for a.long time so as to culminate 
into a valid and binding public wakt. 
We have already held that as the 
public character of the wakf was not 
in issue in the previous judgments 
relied upon by the appellants, the 
said judgments did not operate as 
res judicata. We. therefore.. affirm 
the finding of the High Court on 
this issue. : 

61. It was next contended by 
the appellants that the suit was 
barred by Section 55 (2) of the Wakf 
Act, 1954, which runs thus: 

“No suit to obtain any of the 
reliefs referred to in sub-section (1) 
relating to a wakf shall be instituted 
by any person. or authority . other 
than the Board without the consent 
in writing of the Board: 


Provided that no such consent. 
shall be required for the institution 
of a suit against the Board in res- 
pect of any act purporting to be done 
by it in pursuance’ of this Act or of 
any rules or orders made. there- 
under ” 


The High Court has dealt with this 
aspect of the matter and has pointed 
out that at the. relevant time when 
the present suit was brought. no 
Board contemplated by the provisions 
of the Wakf Act had, however, been 
constituted and therefore’ the provi- 
sions of Section 55 (2) were not at 
all attracted, nor were those provi- 
sions capable of being acted upon. 
In these circumstances, therefore, 
the non-compliance with the require- 
ments of Section 55 (2) of the Wakf 
Act would not bar the maintainabi- 
lity of the present suit, 


62, Lastly it was contended . 
that even assuming everything 
against the appellants the conditions 
of Section 92 of the Code of Civil 
Procedure were not at all fulfilled in 
this case, because the defendants 
could not be called the trustees 
within the meaning of Section 92 of. 
the Code of Civil Procedure and the - 
Advocate-General committed an >- er- 


‘ror of law in granting the sanction 


to file the present suit, It is true 
that the defendants have only been 
de facto managers of the properties 
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otherwise but that does not make 
any difference so far as application 
of Section 92 of the Code of Civil 
Procedure is concerned, It is true 
that Section 92 of the Code applies 
only when there is any alleged 
breach of any express or construc- 
tive trust created for a public, chari- 


table or religious purpose. It also 
applies where the direction of the 
Court is necessary for the adminis- 


They are, therefore, trus- 
tees de son tort and the mere fact 
that they put forward their own title 


o the properties would not make 
them trespassers. In Abdul Rahim 
|Khan’s case (AIR 1946. Nag 401) 


(supra) a Division Bench of the Nag- 
pur High Court observed thus: 


“The defendants predecessors 
who were parties to that suit as de- 
fendants were in law not trespassers 
but trustees. 

“They claimed to be so. They 
acted as such, but had wrongly be- 
gun to assert title to which they 
were not entitled to and therefore 
‘the suit against them. A suit under 
Section 539 (equivalent tothe present 
S. 92) of the Civil Procedure Code 
does lie for removal of such de facto 
or constructive trustees, as has been 
Jaid down in ILR (1942) 1 Cal 211 at 
pp. 215, 219 = (AIR 1942 Cal 343 at 
pp, 345, 346) and AIR 1940 Pat 425. 
The plaintiffs in their plaint never 
stated that the defendants were 
trespassers, and it is the allegations 
in the plaint that determine the na- 
ture of the suit and the jurisdic- 
tion, The defendant’s denial in the 
pleadings will not.in any way af- 
fect the nature of the suit under 
Section 92, as held in ILR 11 Pat 
988 = (AIR 1922 Pat 33) and ILR 
63 Cal 74 = (AIR 1935 Cal 805).” 
To the same effect are the decisions 
in Nabi Shirazi v. Province of Ben- 
gal, ILR (1942) 1 Cal 211 = (AIR 
1942 Cal 343) and Ramdas Bhagat v. 
Krishna Prasad, AIR 1940 Pat 425. 
In our opinion these decisions lay 
down the correct law on the sub- 
ject. We, therefore, hold. that Seċ- 
tion 92 of the Code of Civil Proce- 


"mismanagement cannot be 
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dure is clearly applicable te the; 
case. 


63. Counsel for the appellants 
lastly argued that there is no evi- 
dence to show that the appellants 
have committed any negligence in 
managing the trust properties, Even 
the trial Court which had dismissed 
the plaintiffs’ suit had returned a 
clear finding of fact that the defen- 
dants were guilty of gross negligence 
in managing the properties, In this 
connection the trial Court found as 
follows: 


“It was pointed out that there 
was mismanagement, That there is 
disputed. 
For one thing, in spite of the decree 
of the court for removal of certain 
superstructures on the burial ground 
the Labbais evaded the issues for a 
period of over twenty years. — The 
plaintiffs have proved that plaint B- 
schedule property has been dedicated 
to the Durga. But this property has, 
been alienated by the predecessors- 
in-interest of the defendants, In ex- 
change, they have obtained C- 
Schedule property, x x x The 
next contention was that the defen- 
dants have not maintained accounts. 
It is true that the evidence does not 
disclose that any accounts were 
maintained or being maintained by 
the Labbais defendants.” 


The learned Judge, however, tried to 
explain. away these acts of misfeas- 
ance on the ground that as the Row- 
thers undertook not to interfere with 
the management or ask for the ac- 
count, the.negligence committed by 
the defendants, if any, was not ac- 


tionable. In view of our findings, 
however, that the mosque, its ad- 
juncts and the burial ground are 


public wakfs the question of negli- 
gence assumes a new complexion. 
Apart from the acts of mismanage- 
ment, there is definite oral evidence 
of the plaintiffs to show that the 
graveyard is not properly managed 
and . maintained. The boundary wall 
has broken and cattle enter the gra- 
veyard leading to its desecration. 
The evidence of the plaintiffs also 
shows that even the mosque is in a 
state of disrepair and no attempt is 
made to repair or maintain it pro- 
perly. Furthermore, the defendants 
have constructed shops on a part 
of the graveyard and in spite of 
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several decrees of the Courts to’ de- 
molish those shops they have not yet 
obeyed the orders of the 
‘ demolish the same. In these circum- 
stances, therefore, there is over- 
whelming evidence on the record to 
show that the defendants were guilty 
of grave mismanagement, and there- 
fore a clear case for formulating a 
scheme under Section 92 of the Code 
of Civil Procedure by a suit has 
been made out by the plaintiffs. The 
scheme, however, will be confined 
only to the mosque, its adjuncts and 
the burial ground and not to the 
Dargah which has been held to be 
the private property of the defen- 
dants. 


64. There is some dispute 
about the right to act as an Imam. 
We have already pointed out that 
the Mahomedan Law does not favour 
the hereditary right of being an 
Imam because an Imam must pos- 
sess certain special qualities and cer- 
tain special knowledge of the scrip- 
tures before he can be allowed to 
lead the prayers. The evidence 
shows that the Labbais have un- 
doubtedly been acting as Imams, 
though not for a continuous period. 
This, however, is a matter for the 
entire Muslim community to decide 
because an Imam is normally cho- 
sen under the Mahomedan Law by 
the Muslim community. There is no 
clear evidence of any usage or cus- 
tom by which the right to act as 
Imam is hereditary in this case. 
Nevertheless we would like to ob- 
serve that the defendants are after 
all the descendants of the founder 
of the entire premises which had 





been constituted as public wakf by 


their ancestors. Under the agree- 
ment Ext, B-4 the Rowthers on be- 
half of the Muslim community 
undertook not to claim any right in 
the mosque and although that would 
not act as an estoppel once the pro- 
perty becomes a public wakf we 
think that the Court at the-time of 
framing a scheme would consider the 
desirability of associating some of 
the defendants with the framing of 
the scheme and may even appoint a 
suitable person from among the Lab- 
bais to look after the properties on 
imposing such terms and conditions as 
the Court: thinks fit. But the’ pri- 


` D. Venkata Reddy v. R. Sultan 


Court to- 


S.C. 1599 


mary consideration should be the 
welfare of the wakf properties. In 
case the Labbais are not found suit- 
able for being given any share in 
the administration of the mosque, 
the Court will be free to withhold 


- the right. 


65. We, therefore, affirm the 
judgment of the Haigh Court in all 
the appeals. The result is that the 
appeals filed ure dismissed, but in 
the peculiar circumstances of the 
ease there will be no order: as to 
costs in this Court. 


Appeals dismissed. 
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D. Venkata Reddy, Appellant v. 
R. Sultan and others, Respondents. 


Civil Appeal No. 1170 of 1973, 
D/- 24-2-1976. 


(A) Representation of the People 
Act (1951), Sections 123, 100 (1) (b) 
and 83 (1) (b) — Election petition — 
Allegations of corrupt practice — 
oe — Evidence and a — 

nus 


In a democracy such as ours,- 
the purity and sanctity of elections, 
the sacrosanct and sacred nature of 


. the electoral process must be pre- 


served and maintained. The valu- 
able verdict of the people at the polls 
must be given due respect and can- 
dour and should not be disregarded 
or set at naught on vague, indef- 
nite, frivolous or fanciful allegations 
or on evidence which is of a shaky 
or prevaricating character, It is well 
settled that the onus lies heavily on 
the election petitioner to make out a 
strong case for setting aside an 
election, In our country election is 
a fairly costly and expensive venture 
and the Representation of the People 


Act has provided sufficient safe- 
guards to make the elections fair 
and free. In these circumstances, 


therefore, election results cannot be 


*(Ele. Petn. No. 4 of 1972, D/- 25-4- 
1973—Andh. Pra.) 
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lightly brushed aside in election dis- 
putes, At-the same time it is neces- 
sary to protect the purity and so- 
briety of the elections by ensuring 
- that the candidates do not secure 
the valuable votes of the people by 
undue influence, fraud, communal 
propaganda, bribery or other corrupt 
practices as laid gown in the Act. 
(Para 3) 


Another principle that is equally well 


settled is that the election petitioner 
in order to succeed must plead all 
material: particulars and prove them 
by clear and cogent evidence, The 
allegations of corrupt practices being 
in the nature of a quasi criminal 
charge the same must be proved be- 
yond any shadow of doubt. Where 
-the election petitioner seeks to prove 
charge by purely partisan evidence 
consisting of his workers, agents, 
supporters and friends, the Court 
would have to approach the evidence 
- with great care and caution, scru- 
. tiny and circumspection. and would, 
‘as a matter of prudence though not 
„as a rule of law, require corrobora- 
tion of such evidence from indepen- 
dent quarters, unless the Court is 
fully satisfied that the -evidence is so 
credit-worthy and true, spotless and 


blemishless, cogent and consistent, 
` that no corroboration to lend further 
assurance is necessary, (Case law 
discussed), (Para 4) 


(B) Representation of the People 
` Act (1951), Section 123 (1) (A) — 
Corrupt practice — Bribery — Alle- 
gation of offering certain amount to 
election petitioner by returned can- 
didate for not contesting the election 
— Onus — Evidence and proof — Ele. 
Petn, No. 4 of 1972, D/- 25-4-1973 
(Andh Pra), Reversed. 


f As the offer of bribe is an elec- 
toral offence amounting to a corrupt 
practice which partakes of a quasi- 
criminal nature, the onus is initial- 
- ly on the election petitioner to prove 
this fact. (Para 25) 


It was alleged that while the 


petitioner was returning from the 
Taluk office on a certain date the 
returned candidate met him and 
wished him and after talking for 
‘some time he made an offer of 


Rs, 25,000/- to be paid to the peti- 
tioner if he agréed to withdraw 
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from the election and help the 
turned candidate. Even after the 
petitioner refused the offer he was 
again pursuaded by -the returned 
candidate to consider the same and 
on his final refusal the returned can- 
didate threatened that he was bound 
to face defeat in the election, The 
witnesses produced by the petitioner 
were not only close friends of the 
petitioner but were also his suppor- 
ters and workers and were interest- 
ed in giving evidence which may re- 
sult in the election being set aside 
The evidence was. sought to be cor- 
roborated by testimony of equally 
interested witnesses, No attempt 
was made to examine any indepen- 
dent witness even though the evi- 
dence was that apart from the wit- 
nesses produced other persons were 
also present, The evidence indicat- 
ed that the offer of bribe was made 
in an open and crowded place near 
the Taluk office and the District 
Munsif’s Court. 


Held, in view of the cumulative 
effect of the compelling circumstan- 
ces, the inherent improbabilities, the 
intrinsic infirmities and the unna- 
tural human conduct, that the elec- 
tion petitioner had failed to prove 
the allegation of the offer of bribe 
beyond any shadow of doubt. Ele. 
Petn, No, 4 of 1972, D/- 25-4-1973 
(Andh Pra), Reversed. 

(Paras 15, 19, 26, 62) 

The mere fact that the election 
petitioner and the returned candi- 
date happened to be present at the 
Taluk office on a certain date at 
about the same time does not neces- 
sarily lead to the inference that the 
returned candidate must have made 
the offer of bribe which is quite a 
different fact and has to be proved 
separately and independently. 

(Para 14) 
_ Under the provisions of Section 
123 (1) (A) an offer of bribe or pay- 
ment of actual bribe are both elec- 
toral offences amounting to corrupt 
practices which are to be visited 
with similar consequences, .There- 
fore, whether it is an offer of bribe 
or it is a payment of actual bribe, 
normal human conduct requires that 
if a person intends to commit such 
an- offence he would not.do so in a 
crowded place but would’try to find - 
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out a secluded spot so that complete 
secrecy is maintained, (Para 14) 

It is absolutely against the nor- 
mal and prudent human conduct to 
make such an offer at a crowded 
place in the presence of the two 
witnesses who were known to be 
the supporters of the petitioner and 
persist in making the offer in spite 


of the blunt refusal of the same by . 


the petitioner, On the other hand 
the natural conduct of the returned 
candidate would have been to take 
the petitioner to a secluded spot 
where he would not be seen or heard 
by anybody and then make the of- 
fer, : (Para 14) 


(C) Representation of the People 
Act (1951), Section 86 (5) — Amend- 


ment of election petition — Allega- 


tion of corrupt practice — Allegation 
that the pamphlet containing com- 
munal propaganda was distributed by 
returned candidate himself _ 
Amendment by incorporating mate- 
rial particulars regarding distribu- 
tion of objectionable pamphlets by 
agents and workers of the candidate 
held could not be allowed. Ele. 
Petn. No. 4 of 1972, D/- 25-4-1973 
(Andh Pra), Reversed. 


Any allegation of 
tice which is not made in the elec- 
tion petition filed within the time 
allowed by the statute cannot be 
allowed by way of an amendment 
under Section 86 (5) because - that 
would amount to extending the pe- 
riod of limitation peremptorily fixed 
by the Act. Power of amendment of 
the election petition as contained in 
Section 86 (5) is clearly confined to 
allowing the particulars of any cor- 
rupt practice which has been clearly 
alleged and specified in the election 
petition. The Court has no power 
to allow the amendment by permit- 
ting the election petitioner to am- 
plify a material particular of a cor- 
rupt practice which is not specifical- 
ly pleaded in the election petition 
itself for that would amount to in- 
troducing a new corrupt practice 
after the expiry of the period of 
limitation — a result which was 
never envisaged or contemplated by 
the statute. 
Ele. Petn. No. 4 of 1972, 
1973 (Andh Pra), Reversed. 


corrupt prac- 


D/- 25-4- 


T x (Para 29) 
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. (D) Representation of the People 
Act (1951), Section 123 (3A) — Cor- 


rupt practice — Publication of pam- 
phlet containing communal ` propa- 
ganda — Evidence and proof — In- 


terested witnesses — Evidence of the 
witnesses also found to be tainted 
and of a turn-coat type — Credibi- 
lity of witnesses — (Evidence Act 
(1872), Section 3), Ele. Petn, No. 4 of 
1972, D/- 25-4-1973 (Andh Pra), Re- 
versed, 


The allegation of publishing an 
Objectionable pamphlet is indeed 
very easy to make but very difficult 
to rebut. At the same time it puts 
the Court on the strictest possible 
scrutiny because objectionable pam- 
phlet can be printed by anybody in 
any Press with utmost secrecy and 
if a corrupt practice can be sought 


- to be proved merely by publication 


of a pamphlet then it will amount to 
giving a free licence to any defeat- 
ed candidate to get an objectionable 
pamphlet published and circulated to 
his supporters and to make. 
say that such pamphlet was printed 
or published or circulated by the 


successful candidate. In these çir- 
cumstances, therefore, the Court 
frowns on the evidence regarding . : 
the publication of the pamphlet 
which comes from tainted or inte- 
rested sources, AIR 1974 SC 404 
Foll. (Para 32) 


In the instant case the returned 
candidate has’ emphatically denied 
the publication of the pamphlet in | 
question or the distribution of the 
same to anybody. Thus both the 
publication of the pamphlet and dis- 
tribution thereof appears to be hot- 
ly contested by the returned candi- 
date. There was absolutely no direct | 
evidence to prove that the pamphlet 
concerned was in fact published, - 
printed or caused to be published or 
printed through any agency - of the 
returned candidate, On the other 
hand there was evidence to show. 
that the petitioner has a press of 
his own and the possibility that he 
might himself have got the pamphlet 
printed with a view to set at naught 
the election of the returned candi- 
date cannot be reasonably excluded. 


Held that the petitioner has ini- 
tially failed to prove by clear and 


them - 
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cogent evidence the distribution of 
the objectionable pamphlet in ques- 
tion by the successful candidate. He 
has not adduced any satisfactory evi- 
dence on this point whereas the suc- 
cessful candidate has through his 
evidence which is of a negative cha- 
racter shown that the. probabilities 
were that he had not distributed 


that pamphlet. The witnesses pro- 
duced by the petitioner were inte- 
rested one, They were turn-coat 


type of witnesses. According to the 
evidence of some witnesses they had 
actively helped the successful candi- 
date in the election and - now they 
are coming forward against him and 
in favour of the petitioner in order 
to unseat the appellant, In these 
circumstances no reliance could be 
placed on the evidence of such wit- 
nesses, (Paras 37, 47,° 52, 54, 57, 62) 


Apart from that there were two 
important infirmities “appearing in 
‘the evidence led by the petitioner on 
the charge of distributing the pam- 
phlet .at various places which were 
sufficient to prove the falsity of the 
_charge, In the first place the evi- 
dence of the.witnesses, clearly dis- 
closed that ‘the petitioner had come 
to know not only during the election 
but even a few days before polling 
that such a pamphlet was in exis- 
tence and was also shown -to the 
petitioner by the witnesses and he 


was also plainly told that this pam-- 


phlet was distributed by the return- 
ed candidate personally. In spite of 
. this neither the petitioner mentioned 
' these facts in his petition giving 
full details nor-in the material par- 
ticulars nor did he take any action 
against the returned “candidate by 
reporting the matter about the pam- 
phlet to the authorities concerned. 
He did not disclose that fact even fo 
‘his own congress organization 'al- 
though that was a matter which on 
his: own showing ruined his election 
prospects and in all’ probability the 
` Congress should have been informed 


about that fact. Secondly, there does: 


not appear to be any. reason why 
the petitioner should ‘not have men- 
tioned the names of the persons who 
had told him that an offensive pam- 
phlet had been distributed to them 
' by the returned candidate in his 
petition or in the material. particu- 


on 
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was defi- 
nitely informed of those facts. These 
two infirmities, apart from other de-. 
fects were sufficient to dislodge the 
case of the petitioner and to reach 
the inevitable inference that these 
facts were not true and were clear- 
ly an after-thought and had been in- 
troduced for the first time in the 


evidence through the aid and sup- 
port of purely partisan witnesses. 
Ele, Petn. No, 4 of 1972, D/- 25-4- 
1973 (Andh Pra), Reversed, 
i l ' (Para 58) 
Cases Referred: Chronological Paras 
AIR 1975 SC 290 = (1974) 2 SCC 
660 : 6, 44 
R 1975 SC 1612 = (1975). 4 sca 
3 6 
AIR 1974 SC 405 = (1974) 3 scc 
719 i l 32 
AIR 1971 SC 2025 = (1971) 1 SCC 
370 | A es 5 
AIR 1969 SC 1201 = (1969) 3 SCR 
603 A 29 
AIR 1968 SC 1191 = (1968) 3 SCR 
102 -6 
Mr. P. Bassi Reddy, Sr Advo- 
cate, (M/s. C, Sadasiva Reddy and 
G. Narayana Rao and Mrs. ` Vimala 


Markendayulu, Advocates with him), 
for Appellant; M/s. B. Shiv Shankar 
and A. V. Rangam. and Mis A. 
Subhashini, Mr. K, Venkata Ramiah, 
Advocates, for Respondents, . 


Judgment of the Court Was de~ 
livered ` by 


FAZL ALI, -J.:—‘ This is an ap- 
peal under Section 116A of the Re- 
presentation of the People Act, 1951 
(hereinafter referred to as ‘the Act’) 
by Venkata Reddy who-was respon- 
dent No. 1 in the election.. petition 
filed before the High Court of Andhra 
Pradesh. The appeal arises -out of 
the general elections held to. the 
Andhra Pradesh Legislative Assembly 
in March 1972 from Gooty -Assembly 
constituency.. The appellant- Venkata 
Reddy, T. Papa Sab and R. Sultan 
(the election ` petitioner before the 
High Court) applied for congress tic- 
ket for the Gooty Assembly Consti- 
tuency. seat. The District - Congress 
Committee, Anantapur recommended 
the names of R, Sultan, Papa Sab 
and Ramachandra’ Goud but didnot 


recommend the name of the appel- 
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lant, The Andhra Pradesh Provin- 
cial Congress Committee, however, 
_ recommended the name of R. Sultan 
_ the first respondent alone. This re- 
commendation appears to have been 
accepted by the All India Congress 
Committee 
ticket to the first respondent R. Sul- 
tan on February 1, 1972 as a result 
thereof the other candidates, namely, 
the appellant Venkata Reddy, T. Papa 
Sab and Venkata Subbayya decided 
- to contest the election as indepen- 
dent candidates, whereas Venkata 
Naidu got the Congress (O) ticket. 
The polling to the aforesaid constitu- 
ency was held on March 8, 1972 and 
counting was done on March 132, 
1972 on which date the result was 
. also declared. The appellant was de- 
clared elected having secured 19,974 
. votes polled in the constituency. Res- 
pondent No, 1 R. Sultan lost by a 
narrow margin of 471 votes having 
’ polled 19,503 votes. The other res- 
pondents were accordingly defeated 
and we are not at all concerned with 
their cases. 


2. Respondent No. 1 R. Sul- 
tan filed an election petition before 
the Andhra Pradesh High Court on 
April 20, 1972 which was assigned to 
Sriramulu, J., who tried the election 
petition, For the sake of conveni- 
ence we shall refer Venkata Reddy 
as the appellant and R. Sultan who 
was the election petitioner before the 
High Court as the contesting respon- 


dent. The contesting respondent 
sought to challenge the elec- 
tion of the appellant on various 


grounds and alleged that the appel- 
lant had indulged in a large number 
of corrupt practices as envisaged by 
Section 123 of the Act, namely, bri- 
bery, corruption, communal propa- 


ganda, impersonation of voters, ex- 
cessive expenses, improper rejection 
and reception of ballot papers ete. 


The contesting respondent also filed 
an application before the trial Judge 
that as number of irregularities 
were committed in the rejection and 
acceptance of the ballot papers, 
Court should allow scrutiny and re- 
counting of the votes.” The Court, 
after considering the evidence of the 
parties on this. point. eventually al- 
lowed the application, but ultimately 
it held that even if there was any 
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which gave the congress, 


27 as these were the 


E which affected the appellant, Mr. B. 
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irregularity it had not caused any 
material change in the. election, The 
petition was resisted by the appel- 
lant who emphatically denied all the 
allegations made by the contesting 
respondent and submitted that the 
elections were free and fair aùd that 
the appellant had not indulged in 
any corrupt practice at all. The ap- 
pellant further pleaded. that all the 
allegations made by the contesting 
respondent were figment of his ima- 
gination and were totally untrue. On 
the question. of corrupt practices, 
Particularly the distribution of ob- 
jectionable ‘pamphlets, as the con- 
testing respondent had not given full 
and material particulars in his elec- 


‘tion petition, the appellant filed an 


application on July 7, 1972 praying 
that the Court may direct the con- 
testing respondent to file better par- 
ticulars by way of amendment, The 
Court directed the contesting respon- 
dent to supply fresh particulars and 
accordingly the contesting respon- 
dent filed his application for’ amend- 
ment by incorporating material par- 
ticulars on August 29, 1972. On the 
pleadings of the parties the High 
Court framed as many as 35 issues 
in the present case, After taking 
the evidence of the parties the 
Court decided all the issues against 
the contesting respondent except is- 
sues Nos. 7, 26 and 27 which were 
decided in favour of the contesting 
respondent, In view of the findings 
given by the learned Judge the elec- 
tion of the appellant was set aside, 
but the learned Judge refused to. 
grant the relief to the contesting 
respondent for being declared as duly 
elected to the seat in question, It is- 
against this decision that the appel- 
lant has come up to this Court. in 
appeal oo 


3. -Mr, P., Bassi Reddy learn- 
ed counsel for the appellant has as- ` 
sailed before us the findings of the ` 
High Court. on issues Nos. 7. 26 and 
only: issues 


Shiv Sankar, learned counsel for 
the contesting respondent has endea- 
voured to support the judgment of 
the High Court by ‘submitting that 
the findings arrived at by the High 
Court were based on a correct and 


proper appreciation of the evidence 
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and the facts and circumstances of 
the record, In a democracy such as 
ours, the purity and sanctity of 
elections, the sacrosanct and sacred 
nature of the electoral process must 
be preserved and maintained. The 
valuable verdict of the people at the 
polls must be given due respect and 
candour and should not be disregard- 
ed or set at naught on vague, inde- 
finite, frivolous or fanciful ` allega- 
tions or on evidence which is `of a 
shaky or prevaricating character, It 
is well settled that the onus lies 
heavily on the election petitioner to 
make out a strong case for setting 
aside an election. In our country 
election is a fairly costly and expen- 
sive venture and the Representation 
of the People Act has provided suf- 


ficient safeguards to make the elec- 
tions fair and free, In these cir- 
cumstances, therefore, election re-. 


sults cannot be lightly brushed aside 
in election disputes, At the same time 
it is necessary to protect the purity 


and sobriety of the elections by en-- 


suring that the candidates do not se- 
cure the valuable votes of the peo- 
ple by: undue influence. fraud, com- 
munal propaganda, bribery or other 
corrupt practices as laid down in the 
Act. 


4, Another principle that is 
equally well. settled is that the elec- 
tion petitioner in order to succeed 
must plead all material particulars 
and prove them by clear and cogent 
evidence, The allegations of corrupt 
practices being in the nature of a 
quasi-criminal charge the same must 
be proved beyond any shadow of 
doubt. Where the election petitioner 





seeks to prove charge by purely par- - 


tisan evidence consisting `of his 
workers, agents, supporters and 
friends, the Court would have to 
approach the evidence with great 
care and caution, scrutiny and cir- 
cumspection, and would, as a mat- 
iter of prudence though not as a 
rule of law, require corroboration of 
such evidence from independent 
quarters, unless the Court is fully 
satisfied that the evidence is so ere- 
dit-worthy and true, spotless and 
blemishless, cogent and consistent, 
that no corroboration to lend fur- 
-Ither assurance is necessary. It has 
to be borne in mind that the attempt 
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of the agents or supporters-. of the 
defeated candidate is always to get 
the election set aside by means fair 
or foul and the evidence of such wit- 
nesses, therefore, must be regarded 
as highly ‘interested and tainted]: 
evidence which should be acted upon 
only if the Court is satisfied that the 
evidence is true and does not suffer 


‘from any infirmity. Where, however, 
' the evidence led by 


the 
petitioner even though consistent is 
fraught with inherent improbabilities 
and replete with unnatural tenden- 
cies, the Court may refuse to accept 
such evidence, because consistency 
alone is not the conclusive test of 
truth. Judicial experience shows that 
sometimes even a tutored or parrot- 
like evidence can be consistent and 
free from discrepancies and yet not 
worthy of credence, It is, however, 
difficult to lav down a rule of uni- 
versal application because each case 
will have to~be decided on its own 
the evi- 
dence the broad features mentioned 
aboye must be borne in mind and 
have been emphasised by this Court 
in a large catena of decisions — a 
few of them may be referred to 
here. l 


5. In Bhanu Kumar v. Mo- 
han Lal., (1971) 1 SCC 370 = (AIR 
1971 SC 2025) this Court. observed 
as follows: 

“Allegation of corrupt practice is 
a charge of criminal nature. The 
provisions in the . Representation of 
the People Act are intended to pre- ` 
serve the purity of the election. but 
at the same time these provisions © 
should not be subverted for the im- 
pure purposes of maligning candi- 
dates who happen to be in the Gov- 
ernment on the eve of the election. 


x x x x x 

The Court is always vigilant to 
watch not only the conduct of the 
candidates and to protect their cha- 
racter from being defamed but also 
to see that the character and con- 
duct of the public is not corroded ~ 
by corrupt motive or evil purposes 
of candidates. The genuine and bona 
fide aims and aspirations of candi- 
dates have to be protected on the 
one hand and mala fide abuse and 
arrogance of power will have to be 
censured on the other.” - 


election] . 


` 1976 
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[Prs, 6-8] 


6. .. Similarly in Rahim Khanv. Similarly in Ghasi Ram v. Dal 
Khurshid Ahmed, (1974) 2 SCC 660 Singh, (1968) 3 SCR -102 = (AIR 
= (AIR 1975 SC 290) Krishna Iyer, 1968 SC 1191), while emphasizing 


J., speaking for the Court most lu- 
cidly and- aptly observed as fol- 
lows: 7 

; “An election once held is not to 
be. treated in a light-hearted man- 
ner- and defeated candidates or dis- 


gruntled electors should not get away - 


with it by filing election petitions on 
unsubstantial grounds and  irrespon+ 
sible evidence, thereby introducing a 
‘serious element of wncertainty in 
the verdict already rendered by the 
electorate. An election is a politi- 
cally sacred public act, not of one 
.person or of one official, but of the 
‘collective will of the whole constitu- 
ency. Courts naturally must respect 
this public expression secretly writ- 
ten and show extreme reluctance to 
set aside’ or declare void an election 


which has already been held unless’ 


clear and cogent testimony compell- 
ing the court to uphold the corrupt 
practice alleged against the returned 
candidate is adduced. Indeed election 
petitions where corrupt practices are 
imputed must be regarded as pro- 
ceedings of a quasi-criminal nature 
wherein strict proof 
‘The burden is therefore heavy on 
him who assails an election which 
has been concluded.” 


To the same effect is the decision of 
this Court in Abdul Hussain Mir v. 
' Shamsul Huda, (1975) 4 SCC 533 = 
(AIR 1975 SC 1612), where this 
Court observed as follows: 


“Even so, certain basic legal 
guidelines cannot be lost sight of 
while adjudging an election dispute. 
The verdict at the polls wears a 
protective mantle in a democratic 
polity. The Court will vacate such 
ballot count return only on proof be- 
yond reasonable doubt of corrupt 
practices, Charges, such as have 
been imputed here, are viewed as 
quasi-criminal, carrying other penal- 
ties from losing a seat, and strong 
testimony is needed to subvert a 
Returning Officer’s declaration. x 
x x x x x 


When elections are challenged on . 


grounds with a.criminal taint,. the 
benefit of doubt in testimonial mat- 
ters belongs to the returned candi- 
date. : 


is necessary.. 


the standard of proof in an election 
case for a corrupt practice of bri- 
bery, Hidayatullah, J., as he then 
was speaking for the Court observed 
thus: 


“In Anjanaya Reddy v. Gangil 
Reddy, 21 ELR 247 — it was 
held that the proof required to 
establish a corrupt practice must be 
almost of the character required to 
establish a criminal charge, 


In our opinion the law requires 
that a corrupt practice involving bri- 
bery must be fully established. The 
evidence must show clearly that the 
promise or gift directly or indirect- 
ly was made to an elector to vote or 
refrain from voting at an election.” 


7. We have gone through the 
judgment of the High Court, particu- 
larly on issues Nos, 7, 26 and 27 and 
find that although in his prelude to 
the discussion on issue No, 7 the 
learned Judge has referred to the 
various. authorities and has correctly 
adumbrated the legal propositions 
but he does not appear to have ap- 
plied the principles enunciated in 
the decisions correctly to the facts 
or the evidence covered by this 
issue. It also appears that the learn- 
ed Judge has applied two different 
Standards in appreciating the evi- 
‘dence with respect to issues Nos. 7, 
26 and 27 and other issues on which 
he has given findings against the 
contesting respondent. For instance, 
while he has refused to accept the 
evidence of a partisan or an interest- 
ed witness being staunch supporters 
of the contesting respondent on 
other issues, particularly issue No. 8, 
he has, while dealing with the evi- 
dence ef the witnesses on issue No.7 
which suffers from the self-same in- 
firmity, readily accepted their evi- 
dence without even noticing the deep 
interest that these witnesses had in 
supporting or bolstering up the case 


of the contesting respondent. We 
shall, however, refer to this aspect 
of the matter after we have dealt 


with the evidence led by the parties 


-on these issues. 


8. In the light of the oin 
ples enunciated by us we shal now 
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proceed to discuss and examine the 
findings of the High Court on issue 
No, 7 and the evidence led thereon 
by the parties, Issue No. 7 was cast 
by the trial Judge thus: 


“Did the ist respondent (the ap- 
pellant) commit a corrupt practice 
under Section 123 (1) of the Repre- 
sentation of the People Act by mak- 
ing an offer to pay Rs. 25,000/- to 
the petitioner and trying to induce 
him not to contest the election?” 
To begin with we would like to re- 
fer to the pleadings of the contesting 
respondent in order to show the ex- 
act material particulars averred in 
the election petition itself. The al- 
legation which is the subject-matter 
of issue No. 7 is to be found in 
paragraph-12 of the election petition 
appearing at p. 23 of the Paper Book 
(Vol. I). R. Sultan the contesting 
respondent had alleged that he had 
applied for a congress ticket for 
Gooty Assembly constituency and 
was ultimately granted the said tic- 
ket by the Central Election Com- 
mittee, Delhi on February 1, 1972. 
Although the D. C. C. Ad hoc Con- 
gress Committee, Anantapur, had re- 
commended the name of the contest- 
ing respondent and others, the 
Provincial Congress Committee re- 
commended the name of the contest- 
„ing respondent alone which was 
finally accepted by the Central Elec- 
tion Committee at Delhi, After hav-. 
ing been given the congress ticket 
the contesting respondent returned to 
Hyderabad on February 2, 1972 and 
aday later he was contacted on 
telephone by Mustafa of Guntakal 
one of his supporters and had a talk 
with him regarding the filing of his 
nomination paper. The contesting 
respondent told Mustafa that he 
would be reaching Gooty on February 
4, 1972,.for filing his nomination pa- 
pers for the Gooty Assembly consti- 
tuency and that Mustafa also should 
reach Gooty on the morning of 
February 4, 1972. We might pause 


for a little while here and notice 
two important averments. In the 
first place it was the definite case 


of the contesting respondent that his 
visit to Gooty on February 4, 1972, 
was for the purpose of filing his no- 
mination papers, but it appears from 


the evidence that he did not file his 
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nomination on this date but some 
time later, Secondly during his talk 
with Mustafa on the telephone the 
contesting respondent. did not ask 


him to bring P.W. 29 Nabi Sahab and 
P. W. 33 Chinna Bhemanna with him 
to Gooty. Resuming the thread of 
averments in the election petition, ` 
the further facts are that the con- 
testing respondent reached Gooty on 
February 4, 1972 at about 10.00 
A.M. and proceeded to Bharat Se- 
wak Samaj — hereafter referred to 
as 'B.S. S? — Building which is 
sometimes described as an office and 
sometimes as a Guest House in the 
evidence. P. Ws, 29 and 33 and some 
others were waiting for the contest- 
ing respondent at the B. S. S. Build- 
ing. The contesting respondent then, 
along with P. Ws. 29 and 33 went 
to Taluk office for obtaining a copy 
of the voters list for the Gooty As- 
sembly constituency and reached the 
Taluk office at about 11.00 A.M. 
While he was returning from the 
Taluk office the appellant met the 
contesting respondent and wished 
him and after talking for some time 
he made an offer of Rs. 25,000/- to 
be paid to the contesting respondent 
if he agreed to withdraw from the 
election and help the appellant, This’ 
offer is. said to have been made in 
the presence of P, Ws. 29 and 33. 
Even after the contesting respondent 
refused the offer he was again per- 
suaded by the appellant to consider 
the same and on his final refusal the 
appellant threatened that the con- 
testing respondent was bound to face 
defeat in the elections. It was also 
alleged that the appellant took the 
refusal of the offer as a challenge 
and spent money lavishly to win the 
election. The last part of the aver- 
ment which forms the subject-matter 
of issue No, 8 and certain other is- 
sues has not been accepted by the 
High Court. These are the only 
particulars mentioned in the petition 
with respect to the offer of bribe 
which is the subject-matter of issue 
No. 7. In the course of the evi- 
dence, however, a new fact was 
sought to be introduced by ‘the con- 
testing respondent, namely, that 
P. Ws, 29 and 33 returned to the 
B. S. S..Building after the, contest- 
ing respondent refused the offer of 
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the: appellant and. then the two wit- 
nesses P.- Ws. 29 and 33 narrated 
the entire incident to P. W. 34 Mus- 
tafa and P. W. 22. Ramachandraiah 
and others, This fact was introduc- 
ed in order to lend corroboration to 
the evidence of the contesting res- 
pondent and that of P.Ws, 29 and 
33. But as this was undoubtedly 2 
- material particular or an additional 
‘fact pertaining to the averments in 
paragraph-12 of the election petition 
and the same not having been men- 
tioned has to be completely exclud- 
ed from consideration, We shalt, 
however, dilate on this matter when 
we deal with the evidence led by 
the contesting respondent on this 
point. . 


9, In short, therefore, the 
story regarding the offer of bribery 
and the occasion for it may be con- 
veniently divided into three stages: 


Stage No. L ae 
10. This stage starts with the 
decision of the Central [Election 


Committee, Delhi, in giving the con- 
gress ticket to the contesting res- 
pondent and as consequence thereof 
his arrival at Hyderabad on Febru- 
ary 2, 1972. On reaching Hyderabad 
the contesting respondent who is 
P. W, 16 received a telephone call 
from Mustafa who was asked to go 
to Gooty on February 4, 1972 in 
order to meet the contesting respon- 
dent, Accordingly the contesting 
respondent reached Gooty on Febru- 
ary 4, 1972 and accompanied by 
P. Ws. 29 and 33 left for the Taluk 
office. , This is the end of the drama 
enacted in Stage No. I. The facts are 
proved by. P. W, 16 the contesting 
respondent. himself, by Mustafa PW 
34 and by P.Ws. 29 & 33. It may be 
mentioned here that all the witnes- 
ses examined to prove the facts 
covered by this stage are interested 
witnesses who are staunch suppor- 
ters of the contesting. respondent and 
there appears to be a serious discre- 
pancy in the evidence led on this 
point, 
that when the contesting respondent 
reached B, S. S, Building apart from 
P. Ws, 29 and 33, P. Ws, 34. and 22 
were also present. P.Ws 34 and 22 
however did not accompany the con- 
testing Respondent to the Taluk. Of- 


-present at Gooty, It would 


It appears from the evidence | 


fice. P.W. 22 Ramachandraiah says 
that he did not go to the Taluk Of- 
fice because of ill health and PW 34 
Mustafa says that he did not go as 
he had some work at the Railway 
Station, It may also be noticed that 
in paragraph 12 of ‘the election peti- . 
tion where the material particulars 


. are given by the contesting respon- 


dent, while it is clearly mentioned 
that when the contesting respondent 
reached Gooty P. Ws, 29 & 33 were 
there, but the name of P. W, 22 is 
not specifically mentioned as being 
appear 
from the evidence of P. W. 22 that 
he was a great friend and supporter 


of the contesting respondent and 
even the learned Judge has - com- 
mented on the deep interest which 


P. W, 22 had shown in order to sup- 
port the case of the contesting res- 
pandent. It is, therefore difficult to 
believe that if P, W. 22 would have 
been present at the B.S, S. Building 
how could the contesting respandent 
have omitted to mention the name 
of his most confident friend and 
supporter in paragraph 12 of. his 
election petition: This taken together 
with the fact that P. W, 22 had given 
a lame excuse for not having accom- 
panied the contesting respondent to 
the Taluk office clearly throws a 
considerable amount -of suspicion on 
thè presence of P, W, 22 at Gooty on 
February 4, 1972. Similarly, while 
P.. W. 34 Mustafa gives a- specific 
reason why he, had not accompanied 
the contesting respondent to the Ta- 
luk office, namely, that he had some 
work at the Railway Station, which 
is also deposed to by P. W. 16 him- 
self, yet this fact which was: within 
the knowledge of the contesting res- 
pondent. at that very time is not 
mentioned-.in the election petition. 
Another important circumstance that 
has to be noticed is that whereas in 
the election petition it is the definite 
case of the contesting respondent 
that he had to go ‘to Gooty on. 


.February 4, 1972 for filing his no- 


mination papers, the evidence shows 
that he did not: file the nonfination 
papers at all on that date but he 
merely applied for the voters list of 
the constituency, This is important, 
because while it may have been re- 
levant for P. Ws 29 and 33 to ac- 
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company the contesting. -respondent 
to the Taluk office if it was the 
question of his filing nomination pa- 
pers, their presence at the Taluk of- 
fice was not at all necessary if the 
contesting respondent had merely to 
_ take a copy of the voters’ list which 
could have been done by him alone. 


11. P. W. 16 the contesting 
respondent has no doubt -proved the 
facts mentioned above. . Similarly PW 
34 has supported the contesting 
respondent regarding his having a 
talk with the contesting respondent 
‘on the telephone and his being ask-. 
ed to.go to Gooty on February 4, 
1972. P. Ws 29 and 33 have also 
said that they were asked by P.W. 
34 Mustafa to accompany him to 
Gooty in-order to meet the contest- 
ing respondent. Thus so far as the 
facts in stage No. 1 are concerned, 
whether they are true or not. they 
do not appear to-be very relevant 
for the purpose of issue No. 7. 


‘Stage No, II. 


ved, This brings us to stage 
No. 2 which is the bulwark and the 
bedrock of the case of the contest- 
ing respondent regarding the offer of 
bribe said to have been made by the 
appellant to him. So far as this 
stage is concerred the only evidence 
that the contesting respondent has 
given consists of the testimony of 
P. Ws 29 and 33 apart from his own 
evidence. We would first deal with 
the evidence of P. Ws 29 and 33 be- 
fore coming to the evidence of the 
contesting respondent himself. P.W. 
29 Nabi Saheb appears to be one of 
the most interested witnesses and a 
great friend and supporter of the 
contesting respondent. He admits at 
p. 498 of the Paver Book (Vol IIT) 
that both the witness and Mustafa 
P. W. 34 worked for the contesting 
respondent during the recent gereral 
elections. He then says that Mustafa 
aporoached him on February 3. 1972 
and requested him and P W 33 
Chinna Bheemanna to accompany him 
to Gooty. The witness further ad- 
mits that the contesting respondent 
R. Sultan and he had been friends 
for the last.ten years. A suggestion 
was given by the appellant that his 
younger brother Khaia Hussain was 
godown keeper of the B, S, S. at 
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Guntakal and he was arrested on thé © 
charge of selling goods 
the contesting respondent Sultan had 
helped him, The witness admits at 
p. 501 of the Paper Book (Vol. II) 
that the police had no doubt arrest- 
ed his younger brother who was a 
Godown Keéper of the B..S. S. and 
he further admits that the case was 
later thrown out. He, however, de- 
nied the suggestion that Sultan help- 
ed his brother. It is, however, admitted 
by Sultan P. W. 16 at p. 307 of the 
Paper Book (Vol. II) that he was 
the ‘Secretary of the B.S. 5. and 
was, therefore, obviously in a posi- ` 
tion to help the brother of the wit- 
ness, In these circumstances, there- 
fore, to begin with. the Court has 
to approach the evidence of this wit- 
ness with great care and caution be- 
cause he was not only a close friend 
of the contesting respondent, but was 
also his supporter and worker and 
he was interested in giving evidence 
which may result in the election of 
the appellant being set aside. He 
states that when the contesting res- 
pondent decided to go to the Taluk 
office on February 4, 1972, P. W. 34 
Mustafa did not accompany the 
party because he had some work at 
the Railway Station with the result- 
that P. W. 33 and the witness only 
accompenied the contesting respon- 
dent. The witness further stated that 
he accompanied the contesting res- 
pondent to the Taluk office but P. W. 
33 Ramachandraiah staved behind as 
he was not keeping gond health There- 
after when the contesting respondent 
came out of the Taluk office the 
party went towards the place where 


the car was parked when on the 
way the appellant met them and 
greeted the contesting respondent. 


There the appellant is said to have 
offered Rs. 25.000/- if the contesting 
respondent agreed not to contest the 
election Sultan laughed and spurned 
the offer. The witness as also P.W. 
33 Chinna Bhemanna told the appel- 
lant that Sultan the contesting res- 
pondent did not require the money, 
when the appellant repeated the of- 
fer which was again refused There- 
after the party returned to theB S.S. 
Building where P W 22 Ramachan- 
draiah and P. W. 34 Mustafa and 
others were waiting in the office of 


and that: ~ i 
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the B. S. S. .Both the witness and 
P: W. 33 narrated the incident relat- 
ing to the offer of bribe to Mustafa 
P. W. 34:and Ramachandraiah P.W. 
22. 


13. P. W. 33 Chinna Bhee- 
manna who is the other witness has 
narrated more or less the same facts 
regarding their reaching the B. S.S. 
Building at Gooty, their accompany- 
ing the contesting respondent to the 
Taluk office, the offer of bribe made 


by the appellant and the narration of: 


the facts to P, Ws 22 and 34. P. W. 
16 the contesting respondent had also 
deposed to these facts: 


14. The learned Judge has ac- 
cepted the evidence of these witnes- 


ses because he thought that there 
was no major ‘discrepancy in the 
testimony of these witnesses. Fur- 


thermore, the learned Judge, has, on 
a consideration of the evidence of 
P. Ws 23, 38, 39 and 41, held that 
both the contesting respondent and 
the appellant were present at Taluk 
Office on February 4, 1972 near 
about 12 Noon and from their pre- 
sence he appears to have presumed 
that the offer of bribe must have 
been made, We are, however, un- 
able to agree with this somewhat un- 
usual process of reasoning. The mere 
fact that the contesting respondent 
and the appellant happened to be 
present at the Taluk office on Febru- 
ary 4, 1972, at about the same time 
does not necessarily lead to the in- 
ference that the appellant must have 
made the offer of bribe ` which is 


quite a different fact and has to be. 


proved separately and independent- 
ly. Indeed if one has to wander in 
the domain of conjectures, then it 
can be equally said of the contesting 
respondent that the presence of the 
appellant at the same day and time 
at the Taluk office furnished him an 
occasion to concoct and bolster up a 
case of the alleged offer of bribe by 
the appellant to the contesting res- 
pondent and in order to prove this 
allegation the contesting respondent 
had no difficulty by enlisting the 
support not of any independent wit- 
ness but his own stooges hirelings or 
friends and supporters, While, there- 
fore, we agree with the finding of 
the learned Judge that the appellant 


. interested. witness 


and the contesting respondent were 
no doubt present at the Taluk office 
on February 4, 1972 it by no’ means 
follows that the story of ‘the offer 
of bribe is true on this ground alone. 


In fact the learned counsel for the 
appellant also has not disputed the 
fact that the contesting respondent 


or the appellant were actually pre- 
sent in the Taluk office on February 
4, 1972 at the relevant time — a fact 
which is proved by independent wit- 


nesses and documentary evidence. 
What the learned Judge has over- 
looked is the fact that while it is 


very easy to make an allegation of 
an offer of bribe, it is very difficult 
for the person against whom the al- 
legation is made to rebut the same. 
The learned Judge also failed tocon- 
sider that the actual offer alleged 
to have been made by the appellant 
to the contesting respondent has been 
proved only by the partisan and 
hishly interested testimony of P, Ws 
29 and 33 which was sought to be 
corroborated by equally interested 
testimony of P. Ws 22 and 34, and. 
no attempt was made to examine 
any independent witness even though 
the evidence was that at the -B.S.S. 
Building, apart from P., Ws.22 and 
34 other persons were also present. 
So far as P.W.29 is concerned we 
have shown that he is a thoroughly 
being a close 
friend of the contesting- respondent. 
P. W. 33 Chinna Bheemanna is . also 
a partisan witness, He admits that 
he was a worker of Sultan during 
the last elections. He further ad- 
mits at p. 536 of the Paper Book 
(Vol. III) that he tried to procure 
the evidence of one Sunkanna for 
the contesting respondent in this res- 
pect. The witness deposed thus: 


“Sultan asked Sunkanna to come 
and give evidence in this case, Yes- 
terday when I was coming here I 
approached Sunkanna. But at that 
time he was not in his house. Then 
I sent another person to Sunkanna 
asking him to come to Hyderabad to 
give evidence.” 


This shows the extent to which the 


witness could go in order to support 
the case of the contesting respon- 
dent, The witness further admits 


that he was a member of the B.S. 5. 
and therefore a colleague of Sultan. 


‘It seems to us that the evidence of 
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P. Ws 16, 29 and 33 regarding the 
offer of bribe in the circumstances 
mentioned by them is inherently im- 
probable. In the first place it would 
appear from the topography of the 
spot where the talk between the con- 
testing respondent and the appellant 
took place that the place was a 
crowded one and was situated in the 
heart of the Taluk office surrounded 
by the District Munsiff Court. Ac- 
cording to P. W. 16 apart from the 
District Munsif’s Court “there were 
four other offices in that compound 
and that there was a crowd near the 
District Munsif’s Court. He also ad- 
mits that there was a canteen in be- 
tween the Taluk office and the Dis- 
trict Munsif’s court where people 
were sitting. Similarly P, W. 29 has 
admitted that the canteen was situat- 
ed only at-a distance of 10 to 15 
yards from the place where the talk 
regarding the offer of bribe took 
place and that the District Munsif’s 
Court was at some distance from 
the canteen, He also admits that the 
litigant public sit under the trees 
near the Murnsif’s Court, The dis- 
tance between the Munsif’s Court 
and the place where Sultan’s 
was parked would be about 30 to 40 
_yards, In view of these surround- 
ings it is most unlikely that the ap- 
pellant would make an offer of bribe 
to the contesting respondent in such 
an open and crowded place where he 
could be exposed by Sultan at any 
time. The offer of bribe was un- 
doubtedly a criminal act and the 
Munsif’s Court being near at hand 
the appellant would have faced a 
grave risk in making such an offer. 
Furthermore, it appears that- the 
appellant was not fully acquainted 
with Sultan the contesting respon- 
dent though he may have seen him 
once or twice, No one makes an 
offer of bribe to strangers without 
knowing their reactions, Further- 
more, it is impossible to believe that 
even if the offer of bribe is made it 
would be made in the presence of 
the witnesses who were accompany- 
ing Sultan so that the person who 
makes the offer of bribe would be a 
party to the creation of clear evi- 
dence against him. It is absolutely 
against the normal and prudent hu- 
man conduct to make such an of- 


car. 


_of actual payment of bribe 
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fer at a crowded place in the pre- 
sence of the two witnesses who were 
known to be the supporters of the 
contesting respondent and persist in 


making the offer in spite of ` the 
blunt refusal of the same by the 
contesting respondent. On the other 


hand the natural conduct of the ap- 
pellant would have been to take the 
contesting respondent to a secluded 
spot where he would not be seen or 
heard by anybody and then make 
the offer. In fact P.W, 16 clearly 
suggests that the apellant had taken 
him aside but he says that the other 
witnesses did, not part with his com- 
pany and also came there and yet 


the appellant did > not object to 
their presence, We find it difficult 
to believe that the offer of bribe 


would be made by the appellant in 
these circumstances, The learned 
Judge, however, has tried to draw 
an artificial distinction between an 
offer of bribe and a payment of ac- 
tual bribe, He seems to think that 
whereas an offer of bribe could be 
made in a crowded place in the pre- 
sence of the witnesses as no money 
was to be passed, yet when actual 
pavment of bribe was to be made it 
should have been done -in a secluded 
place. This reasoning of the learn- 
ed Judge is not at all intelligible to 
us, Under the provisions of Section 
123 (1) (A) of the Act an offer of 
bribe or payment of actual bribe are 
both electoral offences amounting to 
corrupt practices which are to be 


visited: with similar consequences. 
The offences of an offer of bribe or 


were of 
the same nature and it cannot be 
said that one is a lesser crime and 
the other is a graver one, Neither 
the criminal law nor the election 
statute seek to draw any distinction 
between an offer of bribe or actual 
‘payment of bribe. In these circum- 
stances, therefore, whether it is „an 
offer of bribe or it is a payment of 
actual bribe, normal human conduct 
requires that if a person intends. to 
commit such an offence he would 
not do so in a erowded: place but 
would try to find out a.secluded spot 
so that complete secrecy is maintain- 
ed. 


15. Another important cir- 
cumstance that makes the story put 
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forward ‘by ‘the witness regarding the 
offer of bribe ‘absolutely incredible is 
the absence of any genesis or occa- 
sion for the presence of the witnes- 
ses at the Taluk office or for that 
matter for accompanying the contest- 
ing respondent Sultan to the Taluk 
Office. To begin with we have al- 
‘ ready indicated that in paragraph 12 
of the election petition the main 
purpose of the visit of the contesting 
respondent Sultan to the’ Taluk Of- 
fice was to file his nomination pa- 
pers. Indeed if this was the purpose 
of his visit one could have under- 
stood the significance of Sultan ask- 
ing his supporters accompanying him 


to the Taluk office because the filing: 


of nomination papers is one of the 
most important and momentous steps 
in the electoral process. From the 
. evidence of the witnesses as also 
that of Sultan the contesting respon- 
dent it is clear that Sultan did not at 
all go to the Taluk Office for the 
purpose of filing his nomination pa- 
pers but had only applied for a copy 
of the voters list. For this purpose 
the presence of P. Ws 29 and 33 was 
not at all necessary. Even P. W. 29 
says at page 502 of the Paper Book 
(Vol. IIT) that Sultan had told the 
- witness that he was going to the Ta- 
luk Office to purchase the voters list. 
Further more, ‘even though the wit- 
nesses accompanied Sultan they do 
not appear to have given him any 
worthwhile assistance. Both P. Ws. 
29 and 33 categorically state that 
they did nothing at-all at the Taluk 
Office except sitting in the Veran- 
dhah. P.W., 29 states as follows: 


‘We sat in the front verandah of 
the Taluk Office along with Sultan. 
With whom Sultan spoke and what 
he did in the Taluk Office. I do not 
know.” 


It would, therefore, be clear from 
the evidence of this witness that ex- 
cept for sitting in the verandah 
there was absolutely no occasion for 
their presence at the Taluk Office, 
nor there was any earthly reason 
why Sultan should have taken them 
to the Taluk Office except for the 
fact that he wanted them to wit- 
ness the offer of bribe. This, how- 
ever, could not be possible, because 
there was nothing to show that Sul- 
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fice- and that the 


‘circumstance, therefore, which is 


. 29 had been cited as. witnesses 


[Prs, 15-17] Š.C. 1611 


tan knew before hand that he would 
meet the appellant at the Taluk Of- 
-appellant . would 
make an offer of bribe to him, This|.. 
in 
some variance from the allegation 
made in the pleadings smacks of a 
concoction and throws a good deal of 
doubt on the presence of these two 
witnesses at the Taluk Offce. We 
have already indicated that both 
P. Ws 29 and 33 are thoroughly inte- 
rested witnesses. P. W. 33 apart 
from being a worker of Sultan is a 
member of the B. S, S. of which the 
contesting respondent Sultan is the 
Secretary. 


16. .The only other witness so 
far as the facts in Stage No. IL are 
concerned is P, W, 16 the contesting 
respondent himself, P. W. 16 is the 
most interested witness who ` also 
bears serious animus against the ap- 
pellant. It would appear from his 
evidence that the appellant had, at 
the instance of one K. Suryanarayana 
Reddi, filed a complaint against the 
contesting respondent for cheating 
and that the contesting respondent 
had filed a petition in the High Court 
for quashing the investigation in 
pursuance of the complaint, He fur- 
ther stated that he had also filed a 
criminal complaint against Surya- 
narayana Reddi in the Masgistrate’s 
Court at Gooty and P. Ws, 22 and 
in 
that case. Apart from the animus, 
it would also appear that P. Ws. 22 
and 29 are stock witnesses of the 
contesting respondent to be utilised 
wherever and whenever necessary. 
Furthermore, P. W- 16 narrates an 
incident at the Travellers Bungalow 
at Anantpur which happened before 
the general elections of 1972 in the 
presence of Challa Subbarayudiu, 
where again the appellant seems to 
have requested him not to contest 
the elections, This fact is not men- 
tioned in the election petition at 
all and it seems to us that it has 
been concocted for the first time in 
the evidence of P. W. 16 in order to 
five credence to his version that the 


appellant had made an offer of 
bribe. h 
17. Anote inherent impro- 


bability ‘in the version given by P.W. 
16 and P, Ws. 29 and 33 regarding 


-yaade an offer of bribe as 
- Fébruary 4, 1972. 
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the offer of bribé is that the appel- 
lant himself was aspiring for the 
congress ticket and was therefore 
fully conscious and aware of the in- 
fluence that the Congress party 
“wielded and the resources it possess- 
: ed He was also aware that the 
contesting respondent Sultan was a 
-: Congress nominee having been grant- 
ed the Congress ticket by the Cen- 
tral Election Committee and he had, 
. therefore, the support of such a big 
“party behind him. Would he. under 
“these circumstances, ever dare to 
think of making an offer of bribe 
and that too at a crowded place in 
the presence of the witnesses of 

persons to the contesting respondent 


-and persist in that offer even after 
“the same was refused by the 
_contesting respondent. These two 


circumstances appear to introduce an 
element of intrinsic infirmity in the 
evidence led by the contesting res- 
pondent on this point and the story 
appears to us to be too good to 
true. 


- 18, Another important cir- 
“eumstance that makes the story of 
. the contesting respondent 
„point improbable and untrue is the 
fact ‘that the appellant should have 
early as 
According to the 
evidence the last date for filing no- 
mination papers was February 8, 
1972 and for withdrawal was Febru- 
ary 11, 1972. If the appellant had 
succeeded in persuading the contest- 
ing. respondent to, accept his offer 
` and withdraw from the contest, even 
then that would. not have served the 
purpose of the appellant because 
with the resourcefulness that the 
Congress party possessed it could 
_ have set up any other nominee im- 
mediately who would have filed the 
nomination papers by February 8. In 
these circumstances if the appellant 
was really bent upon seeing that no 
congress candidate entered the field 
he would have made the offer of 
bribe, if any, either on February 7, 
1972. or February 8, 1972, so that no 
chance was given to any party to 
sponsor any other candidate, 


19... Lastly the conduct of the 
contesting respondent is a clear pointer 
to the incredibility of the version 


on this, 


‘lant at Gooty either Sultan or 


_or information was sent to the 


- ALR 
propounded by him and~his, witnesses 
on this point. Assuming; that. the 
version given by the contesting res- 


pondent is true, then it was a very - d 


serious matter so. far as the prestige 
of the Congress party was concerned. 
By offering bribe to a Congress 
nominee the appellant had sought to 
throw a challenge to the party itself. 
In his election petition P. W. 16 has 
also mentioned the fact that the 
appellant had thrown a challenge on 
his refusal that he would be defeat- 
ed. It would appear from the evi- 
dence of P. W, 22 at p. 428 of the 
Paper Book (Vol. III) that after re- 
turning from the Taluk Office and 
having lunch. the witness. Sultan’ and 
Mustafa went to Anantapur. It 
would appear from paragraph 12 of 
the election petition that the District 
Congress Committee office is situat- 
ed at Anantapur. P. W. 29 also states 
at page 500 of the Paper Book (Vol. 
IID that P. W 22. Mustafa P. W. 34 
and Sultan left for Anantapur. 
P. W. 34 Mustafa also states at page 
548 of the Paper Book (Vol. MI) 
that when the incident about the of- 
fer of bribe by the appellant was 
narrated to him he said that it was 
monstrous to sell away the congress 
ticket. Indeed if this was the feeling . 
of P. W. 16 and his supporters, then 
it is impossible to believe that had 
the offer been made by the appel- 
his 
supporters would not make a come. 
plaint of this serious incident to any 
of the office bearers of the District 
Congress Committee at Anantapur, 
particularly when they went to Anan- 
tapur, soon after the incident from 
Gooty. The fact that no such report 
Dis- 
trict -Congress Committee at Ananta- 
pur, or any where else. throws a 
mountain of cloud of suspicion and 


“doubt on the version put forward by 


the contesting respondent. The learn-, 
ed Judge has noticed some of the 
improbabilities mentioned above but 
not all of them and seems to have 
brushed them aside on trivial grounds 
and has readily accepted the evi- 
dence of the P. Ws merely because 
there was no major discrepancy in 
the evidence of the witnesses, In our 
opinion, the approach made by the 
learned Judge was not correct, -If 
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usual conduct of the contesting res- 
pondent and the witnesses rendered 
the version presented by them unbe- 
“lievable or doubtful, then the Court 
could not refuse to take notice of 
such circumstances, For these rea- 
sons, therefore, we find ourselves un- 
able to agree with the learned 
Judge that the offer of bribe at Gutty 
Taluk Office as alleged by P. W. 16 
and P, Ws. 29 and 33 was made by 
the appellant to P. W. 16. We there- 
fore disbelieve the facts sought to be 


` proved by the contesting pesroncen® 


in Stage No. II. 


20. This brings us ‘to the last 
scene of the drama, namely Stage 
No, III. According to the contesting 
respondent after the offer made by 
the appellant to the contesting res- 
pondent was refused by him in ‘the 
Taluk Office, the contesting respon- 
dent along with P. Ws 29 and 33 re- 
turned to the B. S, S. Building. at 
Gooty. On return to the B. S. S. 
Building they found P. W. 22 Rama- 
chandraiah and P, W, 34 Mustafa 
there, 
the witnesses were laughing and 
when they were asked by P. Ws, 22 
and 34 they narrated the entire in- 
cident which had happened at the 
„Taluk Office. According to P. W. 16, 
however. when he arrived at the 
B S. S. Office after his visit to the 
Taluk Office P. Ws. 22 and 34 asked 
him as to what is the news, and in- 
stead of replying .to them P. Ws. 29 
and 33 narrated the incident which 
happened at the Taluk Office, name- 
ly, the offer of the bribe. P. Ws. 29 


and 33 have. however, given a 
slightly different version. But what 
is most extraordinary in this inci- 


dent is that whereas in ordinary cir- 
cumstances we would have expected 
Sultan the contesting respondent who 
himself was the hero of the whole 
show and to whom the offer of the 
‘bribe had been made by the appel- 
lant to narrate the facts to his 
friends P, Ws. 22 and 34, but instead 
of that Sultan remained absolutely 
silent and P. Ws. 29 and 33 were as- 
signed the role of doing the talking. 
This conduct of the contesting res- 
pondent is not at all understand- 
able. Again there does not 
to be any good reason why P. W. 22 
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- [the broad probabilities and: ‘the un- 


According to P.Ws. 29and 33 


appear. 
to.the Taluk Office, _ 


_ 19- 20} S.C. 1613 
Rainachandraiah - a P. W. 34 Mus- 
tafa were left behind and not. taken 
to the Taluk Office. According to 
P. W. 22 he did not go because of . 
ill health. This appears to us to be,. 
a figment of his imagination, - If, 


P. W, 22 in spite of his ill health ` 
could come all the way from kis 
house to the B. S. S. office and `: 


waited there right from morning un- ` 
til the afternoon, there was no rea- 
son why he should not have accom- 
panied the contesting respondent to, 
the Taluk Office. P, W. 34 gives a 
lame excuse that he had some work: 
at the Railway Station and. there-— 
fore. he could not accompany the 
party to the Taluk Office. It. seems 
to us that as the allegation regarding: ` 
the offer of bribe was a totally. un- - 
true one and no independent witnes-- 
ses would have been prepared . to 
support this version, the contesting 
respondent hit upon a plan to prove 
this allegation through his suppor- 
ters and friends by making two of 
them to overhear the alleged offer | 
of bribe and the other two namely > 
P. Ws. 22 and 34 to remain ‘at the 
B. S. S. Office to hear the narration 
of the said offer and thereby pro- 
duce a corroborative evidence. Other- . 
wise we do not see any earthly rea- 


son why P. W. 34 Mustafa. who. 
was playing a leading . part in .. the - 
drama enacted on February 4, 1972 


and who was responsible for getting 
the programme from the contesting 
respondent and collecting his other 
friends at Gooty should not have 
accompanied the contesting respon- 
dent to the Taluk Office in order to’ 
help him in getting the forms and 
stayed away on the lame excuse that 
he had some work at the Railway 
Station. It appears to us that ac- 
cording to the evidence of P. W. 16 
as also the averments made by him 
in the election petition P. W. 34.. 
Mustafa was taking a very promin- 
ent part in the affairs of the con- `’ 
testing respondent on his return to ` 


Hyderabad. It was he who tele- 
phoned the contesting respondent, 
brought his companions to Gooty, 
stayed at Gooty and accompanied 


the contesting respondent and others 
to Anantapur, and yet he did not ae- 
company the contesting réspondént _ 
Ht seems to us 


` 33 
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that P. Ws. 22 and 34 were delibe- . 


rately made to stay at the B. S. S. 
Office so as to corroborate the story 
put forward by P. Ws. 16, 29 and 
_ being persons to whom 
the story was immediately narrated. 
Apart from this there does not ap- 
pear to be any object for keeping 


- these two persons at the B. 5. S. Of- 


- friends and supporters of 


. He was also the counting agent 


fice. 


E 21. Finally the 
shows that apart from P. Ws. 
34 -there were other persons present 


22 and 


“at the B. S. S. Office but. none of 


them” has been examined to © support 
the version given by P. Ws. 22 and 
34. ‘These two witnesses were close 
P. W. 16 
and their evidence would not inspire 
any confidence. So far as P. W. 22 
is concerned he admits that he 
worked for the election of Sultan at 
Gooty and supported the Congress 
party. He further admits that he 
toured ‘various villages with Salton 
fe) 


. Sultan having been appointed by him 


-as.per Ext, A-18. He was 


also an 
employee of the B. S. S. and had 
been appointed by Sultan. Sultan 


. was the Managing Director of Brim 


i 


` this witness as 


Stone Rubber Products Ltd. The- 
“witness was a partner of the firm 
which had the sole agency for. the 


products of the aforesaid firm. Apart 
from that the witness admitted that 
he was a staunch supporter of the 
Congress, Even the learned Judge 


has clearly observed that this witness - 


was keenly interested in the future 
of Sultan and in this connection, 
while dealing with issue: No, 8. the 
learned Judge observed as follows: 

` “Because of the great enthu- 
siasm shown by this witness (P. W. 
22) in the witness-box while giving 
eevidence on behalf of the petitioner 
which is still fresh in my mind, I 
am unable to accept the evidence of 
dis-interested evi- 
dence.” 


The learned Judge. however, appears 
to have readily believed the evi- 
dence of this witness on issue No. 7 
forgetting the scathing remarks 
which he himself had made on the 
demeanour of this witness with re- 


gard to the issue No. 8. 


evidence 


‘particular and it is conspicuous 


have been administered by the 


A.L RB. 


22. Similarly P. W. 34 Mus- 
tafa is also an equally interested. „wit- 


ness and admits that. he worked” for . ` 
been a ` 


the Congress and he had 
friend of Sultan for ten yéars, He 
also admits that he had worked for 
Sultan even in the 1962 elections, In 
these circumstances, we are unable 
to place any reliance on the evidence 
of this witness. 


23. 
Py Ws. 16, 29 and 33 is disbelieved 
on the question of the offer of 


bribe, then the evidence of P, Ws. 22 - 


and 34 also falls automatically, be- 
cause if there was no offer of bribe 
there was nothing to be narrated to 
these witnesses. Finally, the most 
important ground:on which the evi- 
dence of these two witnesses has to 
be completely excluded is the fact 
that P. Ws. 29 and 33 narrated the 
incident to these two witnesses 
which is undoubtedly a very agian 
y 
its complete absence in paragraph 12 
of the election petition where the 
facts on which issue No. 7 was fram- 
ed have been pleaded. The facts de- 
posed to by P. Ws. 22 and 34 are not 
merely a matter of evidence but a 
very important material particular 
which seeks to corroborate the inte- 


rested evidence of P. Ws. 16, 29 and` 


33 and it is difficult to believe that 
had this been: true the contesting 
respondent would not have cared to 
mention this fact in his petition, In 
this connection it may be interesting 


to note that P. W. 16 has admitted 
in his evidence at p, 303 of the | 
Paper Book (Vol. II) that on 15th or : 


16th of March, 1972 the 


ing respondent to file an election 


petition if he was ‘defeated and since | 
then the witness was making enqui- | 


ries to collect material for filing an 
election petition. 
so and the contesting respondent was 
careful enough to gather the mate- 
rials long before he filed his election 
petition, it is difficult to comprehend 
that he would make no mention of 
this important fact in his petition, 


24. Lastly the contesting res- 
pondent states in his evidence at 
page 304 of the Paper Book (Vol. ID 
that in respect of the threats said to 
ap- 


In fact if the evidence of © 


Returning ` 
Officer had suggested to the contest- -~ 


If this was really | 
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pellant on 5th or 6th of March, 1972, 


he had drawn the attention of the’ 


policé-officer and had contacted the 
. Deputy Superintendent of Police of 
Guntakal, Indeed if the contesting 
respondent was so vigilant, would he 
not have drawn the attention of any 
police officer of Gooty to the 
of bribe made by the appellant or 
the threats or challenge thrown by 
him to the contesting respondent? - 


25. In view of the improbabi- 
lities and the compelling circumstan- 
ces mentioned above, we are clearly of 
the opinion that the contesting res- 
pondent has not been able ta prove 
his allegation regarding the offer of 
bribe made by the appellant ta the 
contesting respondent at the Taluk 
Office as alleged by him bevond any 
shadow of doubt. The learned Judge 
has observed that as against the evi- 
dence produced by the contesting res- 
pondent there is a bare denial by the 
appellant,. The learned Judge seems 
to have laid stress on the words that 
the appellant alone has denied the 
allegation and seems to suggest that 
he has not examined any witnesses 
in support of the denial, The learn- 


ed Judge failed to appreciate that 
according to P. Ws. 16, 29 ‘and , 33 
` there was no one else at the time 


when the appellant had made the 
offer of bribe to the contesting: res- 
pondent excepting four . persons, 
namely. P. W, 16 Sultan, P. W. 29 
Nabi Saheb, P. W. 33 Chinna Bhee- 
manna and the appellant. The three 
persons deposed in support of the 
story of the contesting respondent 
and the appellant . was, therefore, 
left alone who denied the story com- 
pletely, It could not be expected of 
the appellant: to concoct or procure 
witnesses when. there could be none. 
As the offer of bribe was an electoral 
offence amounting. to a corrupt: prac- 
tice which partakes of a quasi-crimi- 
nal nature, the onus was initially on 
the contesting respondent to . prove 


‘this fact, As ‘the contesting respon- 
dent has failed to prove this fach 
he must fail i pig 


26... Indeed if ‘such. serious and 
ihermentous allegations: made against 
successful. candidate..are allowed .to 
be proved ‘by. interested and: partisan 
evidence as -in.-the present case. with- 
out any corroboration. and where. the 
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- offer ` 


‘doubt, 
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evidence adduced. is highly impro- 

bable and unworthy of credence, it 

would. give - an easy handle to any 

defeated ` candidate to unseat a 

duly elected candidate by collecting 

evidence of his friends and supporters 

which will undoubtedly destroy thel’ 
very sanctity and purity of the elec-| - 
toral process.. Thus in view of the 

cumulative effect of the compelling 

circumstances, the inherent improba- 

bilities, the intrinsic infirmities and 

the unnatural human conduct dis-! 
closed by the evidence produced .by 

the contesting respondent leads us to} 
the inescapable conclusion that the 
contesting respondent has failed to 
prove the allegation of the offer ofj 
bribe which. is the subject-matter of 
issue No. 7 beyond any shadow of 
Therefore issue No, 7 is de- 
cided against the contesting respon-! 
dent and the finding of the learned 
Judge in favour of the contesting 
respondent on issue No. 7 is. set 
aside. ‘ 


27. This brings us now to the 
discussion on issues Nos. 26 and 27, 
the only other issues: which remain ` 
ta. be. decided in the present appeal. 
Issues Nos, 26 and 27 may be extract= 
ed thus: 


(26) “Whether the ‘Ist E ET 
(the appelant) committed a corrupt 
practice under Section 123 (3-A) of 
the Representation of the People Act- 
by issuing a pamphlet dated 20-2- 


_1972 to create ill-feelings among the 


voters on religious grounds and if so, 
has it- materially affected the result 
of the election of the petitioner as 
stated in para ae of the Election 
Petition? 


À (27) “Whether the said persons 
distributed . the. pamphlet with the 


consent of the Ist respondent- (the 
appellant)?” ` aS 
28. The facts comprising 


issues Nos, | 26 and 27 are mentioned 
in paragraph 39 of the election peti- 
tion and relate to two separate 
and independent ` allegations — (1) 
the distribution of objectionable pam- 
phlets of the nature of Ext. A-t, 
which contained communal propa- 
ganda and‘sought "to persuade ` the 
voters to vote on purely communal 
g#rounds, personally by the appellant 


_to.;various persons.in. various villages; 


alt 
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and (2) the distribution of such pam- 
phiets by the workers and agents of 
the appellant with his consent ` to a 
number of persons belonging to a 
large number of villages. It would, 
therefore, be seen that the two 
` types of allegations are 
different and distinct and cannot be 
said to form one composite allegation. 
We have adverted to this aspect of 
the matter because Mr. Bassi Reddy 
for the appellant has vehemently 
contended before us that no founda- 
tion has been laid by the contesting 
respondent in his election petition 


regarding the distribution of the 
pamphlets by the workers and 
agents of the appellant as indicated 


in item (2) supra. It was further 
contended that this matter does not 
merely constitute a material particu- 
‘lar of a specific fact which should 
have been mentioned in the petition 
but is a separate item of - fact itself 
and as there is no allegation to this 
effect in the election petition the 
same should be excluded from consi- 
deration and the evidence given by 
the contesting respondent on this 
point must be completely ignored. 
The, learned counsel for the contest- 
ing respondent. however. sought to 
repel this argument on the ground 
that a broad construction of the peti- 
tion filed by the contesting respon- 
dent would clearly show that suffi- 
cient foundation has been laid in the 
petition for these allegations which 


were later amplified by giving the. 


material particulars after the appli- 
cation for amendment of the petition 
was made by the contesting respon- 
dent before the High Court In these 
circumstances we would like to dis- 
pose of the contention of the parties 
on this point before oroceeding to 
the merits of issues Nos. 26 and 27. 


29. In paragraph 39 of the 
election petition, as it stood before 
the amendment. the contesting res- 
pondent alleged that the appellant 
- had issued a pamphlet dated Febru- 
ary 20, 1972 in furtherance of his 
election prospects and the pamphlet 
issued was distributed among the vo- 
ters throughout the Gooty Assembly 


constituency which caused ill feel- 
ings among the voters on religious 
grounds. It was further alleged 
that by distributing the 


essentially - 


pamphlet _ 


A.L R. 
the appellant indulged. in, creating 
hatred and ill-feelings among 
the voters in the ` constitu- 


ency and therefore 
rupt practice, In order to under- 
stend the import of the allegations 
made in paragraph 39 of the petition 


it may be necessary to extract the 
relevant part of it thus: 
"39, The petitioner -states that 


Ist respondent. (the appellant) issued 
a pamphlet dated 20-2-72 for the 


furtherance of his election prospects 
and the pamphlet issued and distri- 


buted among the voters throughout 


the Gooty Assembly Constituency’ 
has caused lot of set back and it 
created ill-feelings among the voters, 
on religious grounds. He criticised the 
Muslim voters on religious and com- 
munal lines, x x x The 
petitioner received several complaints 
in the village that the pamphlet 
issued and distributed by lst respon- 
dent has caused feelings of enmity, 
hatred between Hindus and Muslims 
and this has created disharmony 
among the voters, x x x 

"The pamphlet issued and dis-. 


tributed’ by the lst respondent is 


herewith enclosed as annexure No.5.” ` 
We have underlined the portions on 
which we propose to lay particular 
emphasis, It would be seen from 
the perusal of the allegations made: 
in paragraph 39 extracted above that 
there is absolutely no averment that 
the pamphlet issued by the appellant 
was distributed by the agents, 
workers or supporters or friends of 
the appellant. The only fact averred 
in paragraph 39 of the petition is 
that the pamphlet in question was 
distributed by the appellant alone. 
This fact is clearly evident from the 
portions extracted and underlined by 
us. In these circumstances it was 
rightly contended by the learned 
counsel for the appellant that there 
was no pleading at all by the con- 
testing respondent that the pamphlet 
was distributed by his agents, 
workers or supporters and therefore 
the particulars supplied by the -con- 
testing respondent in his application 
for amendment on this point must 
be completely disregarded. In order 
to appreciate this contention it may 
be necessary to examine the con- 








committed cor- ` 


1976 


cerned provisions of the Act. Sec. 81 
of the Act clearly provides that the 
election petition shall be filed with- 
in forty-five days from the date of 
election or. the returned candidate 
and runs thus: 

“81, (1) An election petition cal- 
ling in question any election may be 
presented on one or more of the 
grounds specified in sub-section (1) 
of Section 100 and Section 101 to 
the High Court by any candidate at 
such election or any elector within 
forty-five days from, but not earlier 
than, the date of election of the re- 
turned candidate, or if there are 
more than one returned candidate at 
the election and the dates of .their 
election are different, the later of 
those two dates.” i 
It is obvious, therefore, that any al- 
legation of corrupt practice which is 
not made in the ` election — petition 
filed within the time allowed by the 
statute cannot be allowed by way of 
an amendment under Section -86 (5) 
of the Act, because that would 
amount to extending the period of 
limitation peremptorily fixed by the 
Act. Power of amendment of the 
election petition as contained in Sec- 
tion 86 (5) of the Act is clearly con- 
fined to allowing the particulars of 
any corrupt practice which has been 
set out and clearly alleged and 
specified in the election petition. 
Sub-section (5) of Section 86 of the 
Act runs thus: f . 

“The High Court may, upon such 
terms -as to costs and otherwise as it 
may deem fit, allow the particulars 
of any corrupt practice alleged in 
the petition to be amended or 
. amplified in -such manner as 

may in its opinion: be neces- 
sary for ensuring a fair and 
effective trial of the petition, but 
shall not allow any amendment of 
the petition which will have the ef- 
fect of introducing particulars of- a 
corrupt practice not previously al- 
leged in the petition.” 
It would be seen that the ambit of 
this statutory provision is extremely 
narrow so that the power of amend- 
ment or amplification is restricted 
only to amplify the material parti- 
eculars of any corrupt practice which 
had been previously alleged in the 
election petition, In other 

197. S.C./ 102 VII G—4 





D. Venkata Reddy v. R. Sultan (F. Ali J.) 
` the sub-section requires 


words, 
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three es- 
sential conditions to be fulfilled be- 
fore an amendment could be allowed 
(1) that the amendment seeks mere- 
ly to amplify the particulars of a 
corrupt practice; (2) that the corrupt 
practice whose particulars are to be 
given must have been previously al- 
leged in the election petition itself: 
and (3) that the amendment is, in 


the opinion of the Court, neces- 
sary for ensuring a fair and effec- 
tive trial of the petition. Thus the 


three conditions mentioned above are 
the sine qua non for the exercise of 
the power by the Court under sub- 
section (5) of Section 86 of the Act. 
It is. therefore, manifest that the 
Court has no power to allow the 
amendment by permitting the elec- 
tion petitioner to amplify a material 
particular of a corrupt practice which 
is not specifically. pleaded in the 
election petition itself for that would 
amount. to introducing a new corrupt 
practice after the expiry of the period 
of limitation — a result which was 
never envisaged or contemplated bv 
the statute. This matter fell for dè- 
termination of this Court in Samant 
N. Balakrishna v, George Fernandez, 
(1969) 3 SCR 603 = (ATR 1969 SC 
1201) --where Hidayatullah, C. Ja 
speaking for the Court observed as 
follows: Epes : 


“The power of amendment is 
given in respect of particulars but 
there is a prohibition against an 
amendment “which will have the ef- 
fect of introducing particulars of a 
corrupt practice not previously alleg- 
ed in the petition.” One alleges the 
corrupt practice in the material facts 
and they must show a complete cause 
of action.” . 


. “If a petitioner has omitted to 
allege a corrupt practice he cannot 
be permitted to give particulars of 
the corrupt practice. x x 

x Xx x In the scheme of 
election law they are separate cor- 
rupt practices which cannot be said 
to grow out of the material facts re- 
lated to another person, Publication 
of false statements by an agent is 
one cause of action, . publication of 
false statements by the candidate is 
quite a different cause of action. 
Such a cause of action must be al- 


Mp 


1618 S.C; [Pr. 29] D. Venkata Reddy v, R. Sultan (F, Ali, J) 


leged in the material facts .-before 
particulars may be given. One. can- 


not under the cover of particulars of. 


one corrupt practice give particulars 
of a new corrupt practice, They con- 
stitute different causes of action. - 


Since a single corrupt practice 
committed by the candidate, by his 
election agènt: or by another person 
with the consent of the candidate or 
his election agent is fatal to the 
election, the case must be specifically 
pleaded and strictly proved, If it has 
not been pleaded as part of the 
material facts, particulars of such 
corrupt practice cannot be supplied 
later on. =X. x` X x 


If the. material facts of the cor- 
rupt practice are stated more or 
better. particulars of the charge may 
‘be given later, but where the mate- 
rial facts themselves are missing it 
is. impossible to think that the charge 
has been made or canbe, later ampli- 
_ fied. This is tantamount ‘to. the mak- 
ing of a-fresh. petition” ,.  -° > 
‘In- our opinion the facts of the. pre- 
sent case:.and .the nature. of- the 
averment contained in.. the election 
‘petition filed- by. the -contesting res- 
pondent is clearly covered by the 
ratio of the decision cited - above. 
It may be. pertinent .to: note that--in 
this case also the question is whes 
-ther publication of false 
was ;by-the candidate. himself-or by 
. his agents and. since what,has been 
pleaded is only the .;distribution of 
the pamphlet :by the- appellant/can- 
didate alone and not by his agents or 
workers with his consent,-the Court 
had no jurisdiction to allow particu- 
lars to be: given’ with respect to the 
fact that the pamphlet was distribut- 
ed by the agents and supporters. of 
the appellant to various persons in 
various villages.as given in the sche- 
dule.: The learned counsel for 
contesting. respondent.. conceded the 
central weakness in‘this part of the 
case but-he tried to persuade us to 
hold that the words: “pamphlet: is- 
sued and distributed among the ‘vo- 
ters throughout: the Gooty Assembly. 
Constituency” tend to include ` not 
merely the distribution of the pam- 
phlet by the appellant himself but 
also by his agents and workers. ‘ We 
are, however, -unable to’ agree with 
this coénténtion’ betause © reading: the 


statements. - 


-the . 


A. LBR.: 


averments contained in paragraph 39 
as a whole, however broadly or libe- 
rally. the same ‘may be construed, 
the irresistible inference is that . the 
contesting respondent has laid special 
stress on the fact of distribution of 
the pamphlet by the appellant alone. 
At least at three places underlined 
by us in the extracted portion of the 
pleadings of the contesting respon- 
dent he has over-emphasized the 
fact Tal the distribution of the 
pamphlet was made by the appellant 
himself, Wherever the averment of 
distribution of the pamphlet is made 
in the election petition it is said that 
the same was done by the ist res- — 
pondent before the. High Court; 
namely the appellant, In‘these cir- 
cumstances, therefore, we are not in 
a position to agree with the interpre-~ 
tation sought to be placed . by Mr. 
Shiv Shankar earnéd counsel for. 
the contesting respondent ‘on the 
pleadings of the contesting - respon- 
dent which in fact is not borne out. 
bv. the allegations : mentioned in 
paragraph’ 39 as extracted above. The 
learned counsel for the contesting 
respondent «with fairness . and inge- 
nuity did: not pursue the matter’ fur- 
ther and ‘submitted that if his con- 


- tention‘ regarding ' the wider inter- 


pretation which he sought- to put is 
not accepted. then. he ; would., .con- 
cede- that the amendment in respect 
of:issue No:-27 should not have been 
allowed ‘and the particulars: mention- 
ed by the contesting respondent on 
this item: must be disregarded. and 
the evidence given by the contesting 
respondent should be- excluded from 
consideration. It appears, - however, 
that as the attention of the learned 
Judge does not appear to have been 
drawn to this aspect of the matter 
he ‘allowed the amendment as also 


“the evidence on issue No: 27 and 


also proceeded to give his finding 
thereon, ` As. however, this is a` pure 
question of law and amounts to vio- 
lation of the’ statutory mandate con- 
tained in Sectiom 86 (5) of the Act; 
this! Court has to give effect: to thej . 
vinlation of the statutory ‘provision. 
Foi these réasons, therefore, we hold 
that there is nò -pleading by the 
contesting - respondent that the pam- 
phiet was distributed--by the-agents or 
workers of the appellant with - his. 
ba i QG Sao cu} 
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consent to various persons. The order- . petition - the ` ‘contesting . respondent 
of the High Court, therefore, must have collected.;all the materials 
along with the particulars given* by which enabled him. to give the neces- 


the contesting respondent in item EA 
in the schedule to’ the: application for 
amendment is set aside and -the said 
amendment is deleted from the élec- 
tion petition, As a legal consequence 
thereof the evidence given by the 
contesting respondent on issue No, 27 
has to be excluded ‘from ' considera- 
tion and the finding of the learned 
Judge on issue No, 27 is hereby set 
aside and issue No. 27 is- deleted. 
This disposes of the finding of the 
High Court so far as issue No. 27 is 
concerned, 


` 3%. Before “deling with the 
facts comprising issue No. 26 it may 
be necessary to mention a few cir- 
cumstances which may be extremely 
relevant for examining the probative 
value of the case of the contesting 
respondent on this issue., The elec- 
tion petition was filed before the 
High Court on, 20-4-1972 ie. about 
a month and a few days after the 
results of the election were announc- 
ed. The contesting respondent has 
clearly admitted in his 
page 303 of the Paper Book (Vol, ID 
that as far back as’ March 15, 1972 
he had started making enquiries and 
collecting materials for filing the 
election petition, The witness stat- 
` ed thus: ; rn aaa 
“All this talk between Ravindra 
Choudhary and myself took place at 
about 3.00 P.M. at the Gutti Bus- 
Stand on 15th or i6th of March 
1972. It was on the very day when 
the Returning Officer suggested to 
me on phone to file an Election Peti- 
tion that that idea entered into my 
mind to file an Election Petition in 
case I was defeated. Since then I 
was making enquiries to get mate- 
rial for finding an election petition. 
Whenever I used to get any informa- 
tion regarding the elections, I used 


to go to those places to make en- 
quiry.” 
To begin with, therefore, the con- 


testing respondent had started mak- 
ing full and frantic preparations for 
filing election petition a month be- 
fore he filed the same. In ‘these cir- 
cumstances it can be safely presum- 
ed that before filing the election 


evidence at ` 


sary: details and material particulars 
of the- corrupt: practices which he 
sought to allege against the- appel- 
lant and which formed the «bedrock 
of his case, Against this background 
therefore we should ` have expected 
the contesting respondent to mention 
not ‘only the corrupt practices com- 
mitted by the appellant but ‘also to 
give various particulars thereof 
without taking recourse to the neces- 
sity of ‘having to amplify the parti- 
culars by virtue of an amendment 
and that too when reminded of the 
same by the appellant himself. So 
far as the allegations in paragraph 39 
are concerned it would ` appear that 
prior to the amendment no particu- 
lars or details of distribution of the 
pamphlet had been mentioned by 
the contesting respondent at all. All 
that was said was that the appellant 


-had distributed the pamphlet of a 


communal nature in order to incite 
communal feelings between the 
Hindus and the Muslims. It was not 
stated to whom the pamphlets were 
distributed by the appellant and- on 
what -dates were the pamphlets: dis- 
tributed’ by the appellant, to the 
villagers, Neither the names of the 
villages nor of the persons to whom 
they’-were distributed were mention- 
ed. In fact when we deal with the 


evidence on this point it would ap- 
peat ‘that before filing the election 
petition the contesting respondent 


had been fully apprised of the fact 
that the pamphlets. had been -distri- 
buted to various persons in various 
villages and yet he failed to give 


. any. further particulars in the elec- 


tion petition: Continuing the histo- 
rical background of the élection peti- 
tion the position is that two days 
after the election petition was filed 
the High: Court closed for vacation on 
April 22, -1972 and re-opened. on 
June 10, 1972. Even after the- re- 
opening no attempt was made by 
the contesting respondent to file an 
application for amendment nor to 
amplify the material particulars of 
the corrupt practices which he: alleg- 
ed in paragraph 39 of the petition. 
Strangely enough it was the appel- 
lant who filed an. application - on 
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July 27, 1972, i.e, after about a 
month and a half later, wherein he 
prayed to the Court that the con- 
testing respondent may be directed 
to file better particulars of the cor- 
rupt practice. alleged by him. - Even 
after the contesting respondent was 
reminded by-the appellant through 
his application the contesting respon~ 
dent. took full one month to file his 
application for amendment which 
was subsequently allowed by the 
Court. By virtue of the amendment 
the only particulars that the con- 
testing respondent gave were the 
names of the villages given 
in a schedule — where the 
appellant distributed the pamphlet 
and the dates on which the pamphlet 
was distributed. In spite of having 
been given a full and complete op- 
portunity to disclose the- -essential 
details and the material particulars 
of the distribution’ of the pamphlet 
by the appellant, the contesting res- 
pondent ` did not mention the name 
of a single person to whom the pam- 
phlet had been distributed by the 
appellant. whereas the evidence led 
by him shows that some of the in- 
dividuals to whom the pamphlet is 
alleged to have been given by the 
appellant and had actually -informed 
the contesting respondent of this fact 
well before the election petition was 
filed and quite a few months before 
the amendment was asked for. This 
belated conduct on the part of the 
contesting respondent speaks volumes 
against the credibility of the mate- 
rial particulars which appear to 
have been given by him through the 
amendment. 


- $i. The learned Judge in ap- 
proaching the veracity of the witnes- 
ses produced bv the contesting res- 
pondent on this point has attached 
great importance to those witnesses 
who have themselves produced the 
pamphlet Ext. A-1 and seems to be 
of the opinion that but for the evi- 
dence of such witnesses, the evidence 
of other witnesses who generally 
spoke about the pamphlet having 
been given to them by the appellant 
should not be accepted. We are, how- 
ever, of the opinion, that the ap- 
proach made by the learned Judge 
on this aspect of the mattér is not 
legally sound. The basic fact which 


A.L R. 


had to be determined was whether 
the pamphlet was in existence before 
or during the elections, because there 
was no dispute that.-the pamphlet 
was undoubtedly printed somewhere. 
If the test applied by the - learned 
Judge was that the pamphlet should. 
be produced by the witnesses to whom 
the same was given it would be 
very easy for the contesting respon- 
dent to hand over the pamphlet to 
the witnesses before they came to 
depose before the Court and ask 
them to produce the same. in the 
Court. This sort of a computerised 
approach cannot be a safe criterion 
for determining the truth of the al- 
legation that the pamphlet was ac- 
tually distributed by the appellant ta 
the witnesses concerned. 


32. Before going to the evi- 
dence, we would like to discuss the 
law on the subject. Distribution of 
an objectionable pamphlet is un- 
doubtedly a corrupt practice within 
the meaning of sub-section (4) of 
as 123 of the Act which runs 

us: í ani 


"(4). The publication by a candi- 
date or his agent or by any other 
person, with the consent of a candi- 
date or his election agent, -of any 
statement of fact which is false. and 
which he either believes to be false 
or does not believe to-be true, in re- 
lation to the personal character or 
conduct .of any candidate, or in re- 
lation to the candidature, or with- 
drawal, of any candidate, being a 
statement reasonably calculated to 
prejudice the prospects of that can- 
didate’s election.” 


In fact on the allegations of the con- 
testing respondent, publication of the 
pamphlet containing communal pro- 
paganda would also attract - sub-sec-~ 
tion (3A) of Section 123 of the Act. 
The allegation of publishing an ob- 
jectionable pamphlet is indeed very 
easy to make but very difficult to 
rebut. At the same time it puts 
the Court on the strictest possible 
scrutiny because objectionable pam- 
phlet can be printed by anybody in 
any Press with utmost secrecy and 
if a corrupt practice can be sought 
to be proved merely by publication 
of a pamphlet then it will- amount 
to giving a free licence to any de- 
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feated candidate to get an , objec- 
tionable pamphlet published and cir- 
culated to his supporters and- to 


make them say that such ` pamphlet . 
was printed or published or circulat- 
ed by the successful candidate. In- 


these circumstances) therefore, the 
Court frowns on the evidence re- 
garding the publication of the pam- 


phlet which .comes from tainted or ` 


interested sources.. In Baburao, Ba- 
gaji Karemore v. Govind, (1974). ‘3 
‘SEC 719 = (AIR.1974 SC 405) this 
Court laid down certain tests to 
judge the. ` evidence , regarding the 
publication or distribution of objec- 
tionable pamphlet, and. observed 

follows: . 


‘Tt appears to us that when an 
election of a successful candidate is 
challenged, particularly on ground of 
corrupt practice. it is not _ unknown 
that attempts are made’ to manufac- 
ture or bring into being subsequent 
to the declaration of the result, 
documents or other material, which 
could be used for unseating a 
cessful candidate. At any rate, when 
any. impugned document is hotly 
contested on that ground and it is 
the case of the respondent that it 
was brought into existence subse- 
quently, the onus on the petitioner 
who challenges the election on that 
ground is all the more heavy.” 


In the instant case the appellant has 
emphatically deniedthe publication of 
the pamphlet of the nature of Ext. 
A-1 or the distribution of the 
to anybody; Thus both the publica- 
tion of the pamphlet and distribution 
thereof appears to be hotly contest- 
ed by the appellant in this case. In 
these circumstances,- therefore, it was 
the bounden duty ofthe contesting res- 
pondent on whom lay the initial onus 
to prove that the pamphlet was pub- 
lished and distributed by the appel- 
lant. There is absolutely no direct 
evidence to prove that the pamphlet 
concerned was in fact published, 
printed or caused to be published or 
printed through any agency of the 
appellant, On the other hand there 
is evidence to show that the con- 
testing respondent has a press of his 
own and the possibility that he might 
himself have got the pamphlet print- 
ed with a view to set at naught the 
election of the appellant cannot be 


devices in order to show that 


suc- ` 


same > 


reasonably excluded: .The High 
Court seems to think . that as the 
pamphlet contained - communal pro- 
paganda and. incited the Hindus 
against the Muslims the same could 
not be printed by the contesting res- 
pondent -who was.a Muslim himself. 


` This argument fails to consider- that 


if an unsuccessful candidate,” what- 
ever be his caste or creed, files an 
election petition with the avowed 
object .of unseating ‘the . successful 
candidate he generally-stoops to. all 
the 
successful candidate was guilty of 
such corrupt. practices which may 
lead the.Court to unseat him, If an 
unsuccessful candidate is motivated 
by this consideration, the- religion or 


‘caste to. which: he belongs is wholly 


irrelevant for the purpose which is 
sought to be achieved. We do not 
mean to suggest for a moment that 
the pamphlet in question was in fact 
printed or published by the contest- 
Ing respondent but if the -contesting 
respondent wanted. to print such a 
pamphlet there was nothing’ to stop 
him from doing that since he had a. 
press of his own and as he was the 


‘owner of the -press the matter could 


have been kept absolutely secret, On 
the other hand there is no evidence 
to show that the appellant owned 
any press at all. 


33. The dominant fact in such 
a case which had to be’ proved was 
whether the pamphlet had come into 
existence either before or during the 
elections. Unless we believe the 
evidence of the witnesses produced 
by the contesting respondent on this 
point in toto it will be difficult to 
hold that the pamphlet was publish- 
ed or distributed by the appellant. 
The appellant has produced respect- 
able witnesses to show that if such 
an objectionable pamphlet as Ext. 
A-1 had been published and circulat- 
ed. the witnesses would have known 
about it In other words, the appel- 
lant sought to prove the negative 
aspect. of the existence of the pam-! 
phlet and that is all that he could 
have done. The learned Judge ap- 
pears to have brushed aside the evi- 
dence of these witnesses merely on 
the ground that their evidence does 
not exclude the possibility of there 
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being a pamphlet like Ext. A-1 
which was brought’ to their notice. 
Indeed if this artificial approach is 
made to the evidence of such a na- 


ture, then it would be- asking the 
successful candidate to prove the 
impossible. We shall, however, ad- 
vert to-this aspect of the’ matter 


when we deal with the evidence pro- 
duced by the appellant ‘on’ this point. 

` 34. With this preface we shall 
now proceed to consider the evidence 
- produced by the contesting respon- 
dent in proof of issue No. 26. By 
virtue of the application for amend- 
ment filed by the contesting respon- 
dent and allowed by the Court a 


ALR. 


‘which mentions as many as 26 vil- 


lages but at the trial the contesting 
respondent had ‘adduced evidence 
only to show that the pamphlet was 
distributed by the appellant to vari- 


-ous persons‘on various dates at four 


places, namely, Gooty, Yadiki, Gun- 


- dala and Guntakal, There were some 


other villages mentioned “where the 
workers of the appellant are alleged 
to‘have distributed the pamphlet but 
that has to be ignored in view of 
our finding on issue No. 27. The evi- 
dence adduced by the parties on this 
question may be reduced in: the form 
of the following chart, In this chart 
the witnesses examined by ‘the peti- 


schedule has been annexed giving  tioner/contesting respondent are for 
the names of the villages and the short referred to as “P. Ws.” and 
dates of. distribution of the pamphlet the witnesses examined by the ap- 
(Contd, on Col. 2) pellant as “R, Ws.” 
Name of Date — -Persons to whom pamphlet Evidence of 
village. - distributed. witnesses.. 
Gooty 27-2.72 P. Ws. 21 and 22 ` P. Ws, 21 and 22 
. Ws. 2, 14, 15, 22and 24, 
Yadiki 28. 2-72 P. Ws, 27, 28, 35, By P. Ws. 37 28, 35, 37 
37 and 40, and 40, R. Ws. 11, 12, 
i 18, 16, 17 and 82. 
Gundala 5-3-72 P. Wa. 1, 2, 3,4 Ws. 1—4 and 8, 
and 8. ee at ga 
Guntakal . 22-2-7172 P. Ws. 24, 25, 33 P Ws. 83 and 
and 36. ews gTa oTr 
25, 27, 28 and 30. 
35. Before taking up the evi- Mr. Baraktullah Khan is made Chief 
dence of the parties led on the al- Minister in Rajasthan and Mr, Mohd. 
legations regarding the distribution Ismail who is not well. known in 


of pamphlet by the appellant per- 
sonally it may be necessary to set 
out a few important principles in 
the light of which the evidence has 
to be appreciated. In the first place 
it may be necessary to extract the 
relevant portions of the pamphlet it- 
self to show the offensive and ob- 
jectionable nature of the same with 
a view to find out whether a person 
like the appellant could go to the 
extent of publishing such a clumsy 
pamphlet, which runs thus: 


“Everywhere muslims are given 
importance by the congress and the 
- congress is ruining the future of 
Hindus, In every election Muslims 
always vote for a muslim candidate. 
When that is the case, what is there 
wrong-if all Hindus vote for me 
who is a Hindu candidate? Muslims 
have committed many atrocities and 
still the congress is giving impor- 
tance to’ the muslims, For example, 


Andhra Pradesh is made the Presi- 
dent of the Congress in the State. 


x x x x “x x 


In Hyderabad Muslims are given 
too much importance. The said Is- 
mail in order to give representation 
and importance to his Muslim reli- 
gion, has given in our State nearly 
20 seats to muslims, This is an act 
of axe to the Hindus, Is it not at- 
rocities of Pakistan, horrible ` inci- 
dents of Bangla Desh, murders of 
Nawakhali an insult to the Hindu 
race and religion for ever?” 


36. A perusal of the recitals 
of the pamphlet would clearly reveal 
the fact that it is couched in a most ` 
offensive language which is bound 
not only to hurt and injure the sen- 
timents of the Muslims of the con- 
stituency but has also the effect of 
inciting one community towards an- 
other on purely communal grounds. 
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The allegations made in the pamphlet 
are sufficient to alienate .not only 
the sympathy of the Muslim commu- 
nity completely but also of a large 
number of Hindus who have a secu- 
lar outlook which is the very fun- 
damental feature of our Constitu- 
tional set-up. In the first place the 
evidence led by both the parties 
-clearly disclosed that there was a 
considerable section of Muslim popu- 
lation whose votes could not have 
been ignored or overlooked. by any 
candidate who really wanted to suc- 
ceed. The first premise to start 
with, therefore, is whether the ` ap- 
pellant could have taken the risk of 
offending the entire: Muslim com- 
munity and a sizable section of the 
Hindus also by publishing and cir- 
culating the pamphlet in question. 
Secondly, the language of the pam- 
phlet is so strong and conspicuous 
that it is difficult to` believe that the 
Government officers who were post- 


ed on ‘duty in order to prevent any. 


communal propaganda by the caridi- 
dates would have missed or failed 
to notice the pamphlet Ext. A-1 if 
in fact it was published and widely 
circulated in many villages, Thirdly, 
we must not forget that the appel- 
lant had been declared elected and 
by succeeding in the’ election there 
was a strong and compelling motive 
on-the part of the unsuccessful can- 
didate to reverse the election of the 
appellant by any possible means. 
Finally, if the pamphlet- like Ext. 
A-1 was really. distributed and. cir- 
culated and the contesting réspon- 
, dent had come to know about the 
same, it is not. at. all probable to be- 
lieve that he: would have failed to 
give the names of the persons from 
whom he got the knowledge of the 
pamphlet’ in .the material particulars 
which he has set out in. support of 
his allegations in paragraph 39 , of 
the election petition. It is against 
the background of these. admitted 
facts that we now. come to the evi- 
dence led by the parties. 


37. - So far. as the village Gass 
is concerned the contesting respon- 
dent has examined only two witnes- 
ses to prove that the pamphlet Ext. 
A-1 was distributed by the appellant 
personally. 1 These two ‘witnesses arè 
P. Ws. 21 and 22, The evidence -of 
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. witness who - 


[Prs, 36-37] S.C. 1623 


P. W.21 need not detain us because 
the learned Judge has disbelieved the 
evidence of this witness and nee ob- 
served as follows: 


: “In my onion the evidence of 
Kullayappa’(P. W, 21) is not trust- 
worthy. I do not, therefore, consi- 
der it proper to rely upon the evi- 
dence of this witness. I, accordingly 
reject it.” 


After having gone.through the evi- 
dence of this witness, we find our- 
selves in complete agreement with 
the opinion of the learned Judge as 
disclosed above. The- -only. other 
remains is P. W. 22, 
who. as we have already pointed out 
while dealing with the allegation of 


bribery. is the. most interested wit- 
ness and a staunch supporter of the 
contesting respondent. Even the 
learned Judge has: commented ad- 


versely on the interested nature of 
the evidence of this witness as indi- 
cated by us in our judgment while 
dealing with ‘issue No. -7. It. would 
appear that P. W, 22 was not only a 
supporter .of the Congress and of the 
contesting respondent. but -was also 
employed by -Sultan.in-the B.S. S. 
He acted as the counting: agent of 
Sultan and was a partner in a. firm 
which was the. sole agent of ‘Brim 
Stone Rubber Products a.company . 


belonging to Sultan. The-. learned 
Judge while dealing with . the evi- ` 
dence of this witness. even.. on thig 


point has clearly observed ‘that he 
was prepared to fill in all the miss- 
ing links-in the case put. forward by 
the contesting respondent. -In this 
connection the learned- Paces observ- 
ed as follows:. 


“This witness” hag “no 


“aoubt, 
tried to plug in the 


loopholes, or 


_come'to the aid, of the petitioner, 


Sultan, whenever there was none to 
offer the missing links in. the evi- 
dence adduced on behalf of the peti- 
tioner:. Y. Ramachandraiah was also 
a business partner and an employee 
of the: B. S-S. . (Bharat Sevak 
Samai)..* Those facts, in my opinion, 
show. that Re is an: interested wit- 
ness.’ A 
Having made these comments, the 
learned Judge thas still accepted the _ 
evidence -of this -witness. This would 
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have been sufficient to dislodge the 
evidence of this witness completely. 
But even on its intrinsic merits the 
evidence of this witness does not in- 
spire confidence. To begin with, 
the witness admits that the appel- 
lant had come to his house at 8A. M. 
on Sunday February 27, 1972 and 
requested him to help the appellant. 
In the first place it is difficult to be- 
lieve that the appellant would of all 
persons try to enlist the help of 
P. W. 22 knowing fully well that he 
-was an old friend and a staunch 
supporter and a-.close and intimate 
friend of the: contesting ‘respondent. 
P.W.22 narrates a most interesting 
and incredible story, According to 
him when the appellant went to him 
and asked for his support the witness 
refused and despite his refusal the 
appellant was foolish enough to give 
him the pamphlet Ext. A-1 although 
the witness told him clearly that he 
was supporting the Congress and 
that he was an important person of 
Gooty and, therefore, it was not 
good for him to ask for the wit- 
ness’s support. ` Thereafter the ap- 
pellant is said to have made ‘a com- 


munal appeal to the _ witness more 
or less on -the same lines as men- 
tioned in the pamphlet. Thereafter 


the witness gave a sermon to the 
appellant. and advised him not to 
seek votes. on the basis of religion 
and caste. Even after all this hap- 
pened, the appellant is said to have 
given the pamphlet to the witness. 
This story appears to us to be whol- 
ly improbable and against normal 
human conduct, -Thus; in these cir- 
cumstances the appellant would not 
have handed over the best: evidence 
against him to his enemies, . namely 
the pamphlet, knowing fully well 
that he was a staunch supporter of 
the contesting respondent, | 
the witness states thus: 


` tOn that evening I, went to Gun- 
takal, met Sultan and narrated to 
him what all had transpired be- 
tween Venkatareddy and myself.’ I 
also showed to Sultan the pamphlet 
that was given to me bv Venkata- 
reddy. I. read the pamphlet careful- 
ly and I gave that pamphlet to Sul- 
tan.” T 
Indeed if what witnéss stated was 
true and the contesting respondent 


.we are not at all 


Lastly 


A.LR. 


was apprised of the entire story on 
the evening of February 27, 1972 
i.e. about two months before the 
election petition was filed, would he 
have failed to mention the name of 
P.W. 22 and the story revealed by 
him in the allegations made in para- 
graph 39 of the petition regarding 
the distribution of the pamphlet? 
Even if he had failed to do that, 
would the contesting respondent not. 
have at least mentioned the name of 
the witness as also the details nar- 
rated by him in the material parti- 
culars in support of the allegations 
in paragraph 39 which were inserted 
by virtue of the application’ for 
amendment? ` All these facts are 
completely absent from the aver- 
ments made in paragraph 39 either 
before or after the amendment. All 
this shows that the witness has de- 
posed to a cock and bull story 
which cannot be believed for. a mo- 
ment. For these reasons, therefore, 
impressed . with 
the evidence of P. W. 22 and we re- 
ject: the same. P. W. 21 having been 
disbelieved by the Court below and 
P. W. 22 by us there is absolutely 
no evidence left to prove the alle- 
gation that the pamphlet Ext. A-1 
was distributed by the appellant per- 
sonally in the village Gooty. Thus 
the contesting respondent initially 
failed to discharge the onus which 
lay on him to prove the distribution 
of the pamphlet by the appellant to 
P.Ws 21 and 22. f 


38. In the above view of the 
matter it may not have been neces- 
sary to deal with the evidence led’ 
by the appellant which is more or 
less of a negative character, Never- 
theless we would: only refer. to the 
evidence of. four respectable witnes- 
‘ses who have been examined by the 
-appellant which throws a. flood of 


light on the question. 


39.. R. W. 2 was a sub-Inspec- 
tor of Police at Gooty and states 
that he had accompanied the proces- 
sion taken’ out by the appellant. He 
categorically states that no pamphlet 
like Ext, A-1 was distributed. The 
witness had -made arrangements for 
the procession and it is obvious that 
if any pamphlet like Ext, A-1 had 
been distributed, the same: would 
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have come to his - notice, The . wit- 


ness further deposes- that many ‘pam~- 


phlets were distributed by ` various 
contesting candidates © and all, the 
pamphlets ‘coming , to ‘his. notice were 
sent to the Superintendent : of , Po- 
lice, The learned Judgé has com- 
mented on the fact that the -witness 
did: not keep-an account of the pam- 

phlets distributed nor were the 
same called for. from the office of 
the Superintendent of Police to. whom 
they were forwarded, When the wit- 
ness has categorically stated -that no 
pamphlet like ` Ext.. A-1 ever came 
to his notice; though he would. have 
come to know of the same be- 
cause He was making all -the.- ar- 
rangements - in -the procession and 
was -in charge- of the election . duty, 
that fact itself lends -indirect sup- 
port to the case of the..appellant- -that 
no such pamphlet. was “ever distri- 
buted. We do: not mean to ‘suggest 
that the evidence -of this witness is 


conclusive but it is an important cir- 
cumstanitial evidence to support -the - 


case of the appellant, -particularly 
when the contesting respondent has 
not adduced satistaciory eyidence -to 
prove his plea.. oo. 
40. R. W. 15- is a “certified 


clerk of Shri Kona Venkata- Reddy, - 
Advocate of Gooty . and- was a worker 


of . the. appellant. This witness states 
that-a procession ` -was taken`-out. at 
Gooty in’ which the appellant . had 
merely asked the” public ` to. vote. for 
ness “along. ‘with others ` had | - 
part in the procession, The ` witne 


denied that any pamphlet like Ext. 


A-1 was distributed to any - body in 
the procession,” “He has been subject- 
ed to a: searching ` `eross-examination 
but nothing of much importance has 
been ‘elicited, It is true: that the wit- 
ness has denied the 
other pamphlets like -A-70° to” -A-78 
but that by itself is not’ sufficient to 
throw. out his - -evidence. . as 


4i. The next inea. is- R. W. 
22 who is an Advocate practising -at 
Gooty -since .1921.-..He appears to. be 
a -respectable witness and does -.not 


bear any animus against the :contest- 
_has;. however,. 


ing respondent.:.- He 
frankly admitted that. -he was- work- 
ing for the appellant and .had. parti- 
cipated in the procession which was- 
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taken out at 


that it`was_ his- duty to collect 
- pamphlets which related to political 


- he- has not. produced the daily 
‘port about thé. 


‘knowledge: of “comment made ` by 


warded. the pamphlets to’ his . 
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Gooty. The. 
categorically ; states- that the 


witness 
pam- 


` phlet like :-Ext. Al was not distribut- 
ed. either during- the procession or 
' jater on or at any time. 


Although 
the witness was no -doubt a suppor- 
ter of the appellant; but being an 
Adyocate he:is a respectable witness 
and .there must be strong reasons to 
reject his evidence. In cross-exami- 
nation nothing much- of importance 
has been elicited, The witness de- 
nied the suggestion that he was in 
any -way related -to. the appellant. 


42; The last “witness on this 
point is R. W. 24 who was a Special 
Branch Headconstable with head- 
quarters at Gooty. According to him 
Gooty Police Circle was within. his 
jurisdiction,- The witness has cate- 
gorically stated that his duty was to 
cover political activities,. agitations, 
movements and’ secret’ enquiries. The 
witness further emphasised - the fact 
any 


matters or contained objectionable 
language and pass on the same to 
his superior: officers) The witness 
Was shown Ext, A-1 and „he ‘has 
categorically . stated: that mo such 
‘pamphlet ever came to his . notice. 
either during’ the election: or~ after- 


wards, nor did’ any- pamphlet: distri- 
buted in Gooty.. by: any candidate 
come to.his. notice, ; This witness. is 


_ undoubtedly ‘an independent. one and 
~ was not at all interested in any par- 


ticular candidate. The only com- 
ment against this witness was that 
re- 
existence of. the 
pamphlet, .-It is -obvious that if no. 
such: pamphlet came to his - notice 


‘there’ was. nó- occasion for mentioning 


The. other 
the learned: 
Judge’ was that although he had for- 
.supe- 
rior officers,,. -no attempt was made 
by- the appellant . to: call for the’ re- 
cord. ‘from + thé -superior | officers. 
That fact -would not by itself falsify 
the evidence: of: this witness. We 
have already. observed that- the lan- 
guage of the pamphlet was .so of- 
fensive and hurting “that if such a. 


the same in! his. report. 


‘pamphlet would have been in. circu- 
lation, it wotild be- impossible to be-. 


lieve that an officer like R. W, 24 
eae 2 MG a r x 
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who was deputed expressly for the 
Purpose of finding out such pam- 
phlets would not have been able to 
notice the same or would. have miss- 
ed the pamphlet if the same was 
distributed in Gooty. This circum- 
stance, therefore, lends support to 
the case of the appellant that‘ no 
such pamphlet was ever distributed 
by the appellant in Gooty and rein- 
forces the case of the appellant par- 
ticularly when we have seen that 
the two witnesses examined by the 
contesting respondent in support. of 
his case have been disbelieved as 
unworthy of credence, 


43. This brings “us to. the 
other limb of the corrupt practice al- 
leged by the contesting respondent 
regarding distribution of the pamph- 
let by the ` appellant ` in village 
Yadiki. The evidence led by the 
contesting respondent is.a composite 
one consisting of the witnesses ` who 


. speak not only about distribution of. 
the pamphlet by the ‘appellant alone ` 


but also by his workers. We have 
already indicated above that due ‘'to 
want of proper: Speers the allega- 


tions about. “pamphlet having 
been distribüted -by the. appellant 
through his workers, ‘agents, . sup- 


porters and friends “has “to be com- 
pletely excluded from consideration. 
In these’ circumstances we would’ only 
confine our assessment to that part 
of the evidence led by the parties 
which relates to the question,’ of 
distribution of the pamphlet by the 
appellant personally. wae 
44. The snteating seapandedt 
-has examined: P. ‘Ws, 27, 28, 35 and 
37 to prove — (1).that a procession 
was taken.out by the’ appellant “in 
Yadiki on February 28, 1972; and (2) 
that the appellant personally distri- 
buted - the. pamphlet to various . per- 
sons in the course of’ ‘the procession, 
So far as the appellant is “concern- 


ed he has denied that, he ever took i 


out any procession . in Yadiki on 
February ‘28, 1972. It -Was further 
narrated ‘that February 28, 1972 be- 
ing Monday was a “Shandy “Day” ‘on 
which: the. village market’ fair was 
held and it was, therefore, not pos- 
sible to take out a procession on 
that day. Appellants further case 


. alleged by 


. The learried Judge, 


A. L. R. 
was that he had merely gone from 
house to house in the village in order 
to solicit votes: for him, This is un“ 
doubtedly permissible under the 
election: law. In view of the unsatis- 
factory nature led by the contesting 
respondent on this point, it is not 
necessary for us to enter into an 
arena of controversy: regarding the 
question whether or not the appel- 
lant.took out a procession, ` Assum- 
ing that he did, the'sole question is 
whether the appellant personally 
distributed any pamphlet to any body 
at Yadiki: on February 28, 1972 as 
the contesting respon- 
dent, The evidence of P. Ws. 27 and 
28 is almost identical bécause both 
of them alleged to be paid workers 
of the appellant had- participated in 
the procession and saw the appel- 
lant distributing the pamphlet, The 
appellant, however; “seriously « dis- 
puted the fact that these ‘witnesses. 


had ever’ been hired or engaged 
by: him for doing his. elec- 
tion work. On ` the: question 


of ‘the issue relating to the expenses 
incurred by the appellant, the learn- 
ed -Judge clearly found that it was 
not proved that P., Ws.:27 and 28 
had been appointed by the appellant. 
Even, .while considering the evi- 
‘dence of these two witnesses on this 
point, E “learned Judge" observed 
thus: i Y ae ea, 
"Since ‘tare. were discrepancies 
in the matter of . talking of the 
terms and:the place where. they 
were talked over; and the person be- 
fore whom-such terms - were talked 
over, I hold that it was unsafe to 
include. the salaries of those persons 


in the return of election expenses 
filed by V dy, ie.. Ext 
A+98, ‘though P, W.-27- and P. W, 


28 did ‘not prove that they were: ap- 
pointed by the 1st respondent, -D, 
Venkatareddy, for the Purposes » of 
writing on the walls of various vil- 
lages on behalf of respondent No, 1.” 
: however, chose 
to act on the evidence of these wit- 
nesses -` because according ~ to him 
P. Ws. 35 and 37 -had corroborated 
the evidence of. these. witnesses’ We 
will deal with the evidence of P. Ws. 
35 and 37 a little later, but the fact 
remains that as the appellanit’ has 
emphatically “denied having ever ap- 
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pointed these. witnesses-. -as ` his 
workers and the Judge having him- 
self hold that this fact -was not 
proved, it was not open. to ` thẹ 
learned Judge to have still speculated 
that they might . have been. the 
worters of the. appellant. Thus there 
can be. only two possibilities: either 
these two witnesses: were not em- 
ployed by the appellant at all jin 
which case there would be absolute- 
ly no oceasion for their presence in the 
procession, which according to; them 
was only in their capacity-.of- being 
workers of the appellant, If this is 
so then the entire evidence ‘of these 
witnesses falls to the ground. Assum- 
ing, however, that they. worked for 
the appellant, then. their evidence 
appears to be of a turn-coat type 
which is interested and tainted and 
cannot be acted’ upon without corro- 
boration. While commenting upon 
the credibility of a turn-coat witness 
this Court in Rahim Khan. v. Khur- 
_ shid Ahmed, (1974) 2 SCC 660 = 
(AIR 1975 sc 290) observed ‘as 
follows: 


“But more curious is the. turn- 
coat type of witnesses who claimed 


to be and often were the polling - 
agents or workers of the appellant 
till the election was over, but, in 


the post-election period when the 
Respondent No. 1’s party had form- 
ed a Government, quietly - shifted 
their loyalty and gave evidence in 
proof of the averments in the peti- 
tion, It is conceivable that these 
persons who had collaborated with 
the appellant in the malpractices al- 
leged were possessed of the urge to 
unburden their .bosoms ‘of the truth 
of their own evil-doing and hurried 
into the witness box to swear vera- 
ciously to what took place actually. 
But the more probable explanation 
would be that these swivel-chair 
witnesses with India-rubber consci- 
ences came under. the influence of 
Respondent No, 1 for invisible con- 
Sideration and spoke dubiously in 
support of their present patron.” 


Moreover it seems to us that even 
on its intrinsic merits the evidence of 
these two witnesses does not inspire 


confidence. They have only in a 
general way stated that ‘they had 
participated in the. procession and 
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that the pamphlet Ext. A-1 was dis- 
tributed by the appellant and a 
number.of other persons, They did 
not give any details as. to whom 
the pamphlets. were; distributed and 
at-what place: So far as P, W.. 27:is 
concerned. he admits’ that he is an 
illiterate person dnd identifies the 
pamphlet only by. colour and by al- 
Phabets: This is, however, a. very 
unconvincing identification and it is | 
not safe to act on the same, P, W. 
27 further admits that.8 or 10 days 
after the election Sultan had come 
over to the house of Radhakrishna 
who had sent for both the P, Ws. 27 
and 28 and they were asked to give 
evidence regarding the work’ they 
had done for the appellant, The wit- 
ness further stated that he accepted 
the offer and wrote down something 
on the paper, He also admits - that 
Radhakrishna had helped Sultan the 
contesting respondent in the elec- 
tions. It is, therefore, clear that 
both P.Ws. 27 and 28 were procur- 
ed by P. W. 35 Radhakrishna who 
was a supporter of the contesting 
respondent in the election, The wit- 
ness (P. W. 27) ‘had voluntarily work- 
ed for the appellant and appears to 
have readily accepted the offer of 
the contesting respondent to depose 
for him against the appellant with- 
out having anv sense of decorum or 
decency and appears to have trans- 
ferred his loyalty to the contesting 
respondent. In these circumstances, 
the evidence of P.W, 27 is not 
worthy- of credence, The’: evidence 
of P.W. 28 also suffers from the 
same infirmity as that of P. W. 27. 
Apart from that the . evidence of 
P..W.._28 does not appear to be reli- 
able, because he admits that he was 
brought to Hyderabad for giving evi- 
dence and stayed there for 10° days.. 
He further admits that Sultan the 
contesting respondent was meeting 
is expenses, In these circumstan- 
ces, therefore, it is clear that the 
witness was fully tutored and then 
brought to give evidence for the 
contesting respondent, In these cir- 
cumstances we do not choose to 
place any reliance on the evidence 
of P. Ws. 27 and 28. 


45. The next, witness on the 
point is P. W, 35 who is undoubted- 
ly an interested witness inasmuch as 
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he is a supporter of Sultan who had 
worked for him in the election and 
was also his polling and counting 
agent, This witness states that a 
procession was taken out by the ap- 
pellant at Yadiki on February 28, 
1972 which was headed by drummers 
followed .by a band set, He says in 
a general manner that the appellant 
and his workers were distributing 
the pamphlets. He identifies Ext. 
A-1 as a pamphlet given to him. 
But in cross-examination at - p. 561 
of the Paper Book (Vol. III) he clear- 
ly admits that the pamphlet was 
given to him by a worker of the ap- 
pellant: Venkata Reddy and not by 
Venkata Reddy himself. As the evi- 
dence regarding distribution of the 
pamphlet by the workers has to be 
excluded from consideration his evi- 
dence clearly shows that the appel- 
lant himself did not give any pam- 
phlet to him, Thus his evidence 
does not appear to be of any assist- 
ance to the contesting respondent 
and we fail to understand how the 
learned Judge has read the state- 
ment of this witness as corroborat- 
ing the evidence of P.Ws. 27 and 
28 which is the sole ground on 


which the evidence of this witness 
has been accepted by the learned 
Judge. It seems to us that the 


learned Judge has completely over- 

looked the important admission made 

by P.W, 35 in his evidence which 

shatters the case of the contesting 

respondent regarding distribution of 

the pamphlet by the appellant to 
witness. 


46. The last witness on the 
point is P. W. 37. He is also an in- 
terested witness and bears an animus 
against the appellant inasmuch as he 
is said to have filed a complaint 
against the appellant who is alleged 
to have beaten him during the 
election. It appears that the police 
did not register any case on the 
basis of his complaint and according 
to the witness the matter is s 
pending in revision, The. witness 
further deposes that he knew the 
appellant since about 20 to 25 years 
although he gives his age as only 
28 years. This demonstrates the 
utter falsity of his statement. He fur- 
ther admits that he was working 
for Sultan and that the appellant 


„present in the procession 


A:I. R. 


Venkata Reddy saw him working for 
Sultan even prior to the date when 
the procession was taken out at 
Yadiki. According to the witness, 
the pamphlet was given to him by 
the appellant. It is difficult to be- 
lieve that the appellent- after having 
known that the witness was working 
for Sultan. would have given such 
an offensive pamphlet to him and. 
create adverse evidence against him. 
Lastly the witness admits at pp. 577- 
578 of the Paper Book (Vol, IID) 
that five or six days after the pro- 
cession was taken out by the appel- 
lant Sultan had come to Yadiki and 
and he had told Sultan about the in- 
cident, Thus,- according to the wit- 
ness, Sultan came to know about the 


distribution of - the pamphlet Ext. 
. A-1 to the witness near about the 
end of February and yet itis as- 


tounding that he did not make any 
mention of this fact either in para- 
graph 39 of his petition or even in 
the material particulars which he 
gave by virtue of the amendment. 
We have already indicated that the 
evidence discloses that Sultan was 
informed long before he filed the 
election petition that the pamphlet 
was distributed by the appellant to 
the named persons who were known 
to the appellant and yet this fact 
was not mentioned in the particulars 
given by the contesting respondent. 
This conduct clearly shows that the 
entire story is purely a figment of 
imagination of the contesting res- 
pondent and his supporters and has 
been bolstered up to unseat the ap- 
pellant. For these reasons, there- 
fore, we are not in a position to 
place implicit reliance on the testi- 
mony of this witness also. It would 
thus appear that even in Yadiki the 
contesting respondent could not get 
hold of any independent witness to 
prove the distribution of the pam- 
phlet by the appellant. According 
to the P. Ws, Yadiki is a big village 
and if a procession was taken out 
by the appellant there must have 
been a large number of persons 
and it is 
impossible to believe that the appel- 
lant could not get hold of a single 
person who was in any way uncon- 
nected with him to prove that the 
pamphlet like Ext, A-1 was distri- 
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buted to any such person, Both ‘on 


the charge of the offer of bribe as- 


also on the charge of. distribution of 
_objectionable pamphlet: the: contest- 
` ing respondent has. chosen :`to`. exa- 


in. some. way or the other: totally. in- 
terested in the. contesting respondent 
or connected with . him, Thus the 
evidence of the. witnesses referred to 
above does nòt- satisfactorily prove 


‘that the appellant had-- distributed. 
the pamphlet Ext. A-1-to any body’ 
in -Yadiki on’ February -28, 1972. as” 


alleged by - the: contesting - respondent. 


The contesting respondent- has, there- . 


fore, failed to prove this part. of his 
case, 


produced. by the. appellant. -- Never- 
theless R. Ws.. 11, 16 and .17 -have 
deposed on oath that no procession 
was taken out in Yadiki and that no 
pamphlet like - Ext, A-1 was ever 
distributed by.the- -appellant, Even 
if we ignore the evidence , of these 
witnesses, as the contesting respon- 
dent has not -proved his- allegation 
on this part of the case he must 
fail. eae ee 


41. We will now .deal with 
the allegation of the contesting ..res- 
pondent regarding -distribution of 
the pamphlet by the appellant in 
village Gundala on March 5, 1972. 
On this point the. contesting. respon- 
dent relies on- the evidence of P. Ws. 
1, 2, 3, 4, 7. Here also. the . evi- 
dence of these witnesses-is a compo- 
site one seeking to prove the distri- 
bution of the pamphlet not only by 
the appellant but also by his 
workers, and we have got to ignore 
that part of the evidence which re- 
lates to the distribution of the pam- 
phlet by the workers of the appel- 
lant. To begin with, the evidence of 
P. Ws. 1 and- 3 has been disbelieved 
by the learned Judge having regard 


to other items regarding payment of 


the bribe by the appellant to these 
witnesses and the Judge has held 
that they were in. the nature of ac- 
complices. In this connection the 
learned Judge has observed, at pages 


1319-1320 of the Paper Book (Vol. VID 


as follows: : f 


“Since P. Ws, 1 and 3 also say 
that they had actively ‘helped Ven- 


i In view of . this finding. it is © 
not necessary to go to the evidence - 


-in favour. of the 


-In these circumstances no 


Katareddy-in the distribution of the 
offensive pamphlets, and thus they 
helped -the Ist respondent in com: 
mitting a corrupt. practice under Sec- 


| : ‘tion -123. (3) and Section .123: (3-A) of 
mine only those witnesses: who.'-are |. 


the Representation of the People- Act, 


‘even in regard to this corrupt: prac- 
‘tice, P, Ws, 1 and 3 can 
equated to -‘accomplices” or. regarded 
-as :persons. who -actively helped. Ven- 
Katareddy*'in the :“ commission 


‘either ` be 


1 of a 
corrupt., -practice.-.: Their -: evidence; 
even in. this behalf, requires. corrobo- 
ration in material particulars: by in- 


dependent testimony.” 


Indeed if this isthe character and 
tenor of these ‘witnesses: it would be 
difficult to place.any reliance on the 
evidence of these -witnesses on’ any 
point, Furthermore,: according to- the 
evidence of these two witnesses: they 
had ‘actively helped the appellant in 
the election and now -they -are com- 
ing forward against the appellant and. 
‘ contesting respon- 
dent in order to unseat the appel- 
lant. Their evidence is also of a 
turn-coat type and therefore tainted: 
reliance 
canbe placed’ on the evidence of such! 
witnesses. However, even’ on me- 
rits they do not appear to be reliable 
witnesses, P.W. 1 states that he be- 
longs to Gundala and that ten days 
prior to the polling the ` contesting 
respondent Sultan had contacted him 
in the village and asked him and 





‘others to cast their votes in his fa- 


vour, The witness and others. assur- 
ed the ` contesting respondent that 
they had always been voting for the 
Congress and they will, therefore, 
vote for him. After the’ -contesting 
respondent had left the village the 
appellant Venkata Reddy came to the 
village in a jeep and he asked the 
witness and other persons to vote for 
him. But the witness and other 
persons explained to the appellant 
that on earlier occasions all of; them 
had, voted for the Congress: and so 
this time too they will do the same. 
Thereupon the -appellant is said to 
have made an appeal on communal 
grounds saying that the Congress is 
always in the habit of giving tickets 
to the Muslims and not to Hindus 


‘and tried to wean them away from 


the Congress fold. There was thus 
an exchange of words between the 
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witness and others and ultimately 
the appellant paid some money - to 
the witness, This allegation has been 
disbelieved by the 
Therefore,-to start with ' the very 
genesis on the basis of . which the 


witness has deposed disappears, and. 


there, was no'-occasion for the appel- 
lant to have ‘given any pamphlet to 
the witness. The witness proceeds to 
state that. after the exchange of 
these talks, the ‘appellant gave ‘the 
pamphlets to the -witness and he 
took the.. pamphlets .-to village 
Ameenapalli and gave the pamphlets 
to the voters of that village. We 
are. however, not concerned heré 
with the distribution -of the pam- 
phlets by -the workers of the appel- 
lant. The witness identifies the 
pamphlet Ext. A-1 as the one hav- 
ing been given to him, According to 
the witness the appellant had‘ gone 
to him ten days before the polling 
and the witness -states thus at page 
125 of the Paper Book (Vol. ID: 


."It was for the first time that I 
came to know Venkata Reddi on the 
day when he visited our village i.e., 
ten days prior to the. polling date.” 
This would mean that the appellant 
had contacted the witness on or 
about February 28, 1972, But the 
definite case made out by the con- 
testing respondent in his petition is 
that so far as the village Gundala is 
concerned the pamphlet -was distri- 
buted by the appellant on March 
5, 1972 ie. only four days before 
the- polling. In these circumstances, 
therefore, the evidence of this wit- 
ness is falsified by . the particulars 
given by the contesting respondent 
in his petition and on this ground 
alone his evidence has to be rejected 
as being contrary to the pleadings. 
Furthermore, it. appears that the wit- 
ness is a staunch supporter of the 
Congress and'on his own showing he 
had been voting for the Congress in 
all the elections: The witness ad- 
mits at page 134-0f the Paper Book 
(Vol. II) that in the previous election 
also the witness had worked for the 
Congress, In these circumstances, 
therefore, the evidence of this witness 
does not appear to be credit-worthy. 


48, The next witness on the 
point is P. W. 2 who states that the 
contesting respondent Sultan had 


learned Judge. . 
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visited the locality and had asked 
him to vote for him. Thereafter the 
appellant came to'his village and 
was accompanied by P. W. 1. The 
witness ‘states that the appellant 
Venkata Rėddy asked him to vote 
for - the Swatantra Party. This 
knocks ‘the bottom out of the evi- 
dence ofthis witness becatisé it is no- 
body’s case that the appellant was 
the candidate sponsored by the 
Swatantra Party and it is the ad- 
mitted case that the appellant was an 
independent -candidate, This also re- 
veals, the falsity of the story > nar- 
rated by the witness; The witness 
then states that after having asked 
the ‘witness. to vote for the Swantan- 
tra Party -the appellant gave him a 
paper which contained the cycle 
symbol, On seeing Ext, A-1 the 
witness identified it as the same pa- 
per which was giver to him. The 
witness further admits that he is 
illiterate’ and it is, therefore, not 
understandable how he identified the 
pamphlet Ext. A-1. The witness did 
not show that paper to anybody’ on 
that day and later on he showed it 
and got it read over to him and 
thereafter he decided to vote for the. 
appellant as the Muslims were bad 
people. In fact in an unguarded 
moment he has said that he decided 
to vote for the Congress and then 
changed his statement as appears 
from the endorsement made by the 
Court. In cross-èxamination> the 
witness admits that ten days after 
the elections were over, Sultan. had 
come to his village and asked him 
why he did not vote for the Con- 
gress, Thereupon the witness told 
him that the appellant Venkata 
Reddy had distributed , the pamphlet 
and asked him to vote for him, The 
witness further categorically states 
that he showed the pamphlet given to 
him by the appellant to Sultan and 
he was asked by Sultan to preserve 
the pamphlet so that it may be used 
in the Court as and when necessary. 
According to the witness this event 
took place only ten days after the 
election i.e. some time in the middle 
of March, 1972 and well before the 
election petition was filed. Indeed if 
what the witness says was absolute- 
ly true, then Sultan had come in 
possession of the most damaging 
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evidence against the- appellant “long 
before the petition was filed and yet 
he did not choose to mention this 
fact either in his petition before 
amendment or after, Even the pam- 
phlet was not produced along with 
the documents as being the pamphlet 
shown to him by the witness but 
the respondent rest contented by ask- 
ing the witness to keep the pamphlet 
with him, It is not at all under- 
standable or intelligible as to why 
the pamphlet was not produced by 
the witness when he came to the 
witness-box for his examination-in- 
chief and it was left only to the 
question to be put by the . Court 
after lunch break when the pam- 
phlet was produced, Could the con- 
testing. respondent,. having known 
these facts, take the risk that if the 
Court did not ask any question then 


the pamphlet .would not be produced ` 


by the witness at- all?, - All -~ this, 
therefore, shows that the evidence of 
this witness is untrue and is a 
frame-up in order to support the al- 
legation made by the contesting res- 
pondent against the appellant. 


. 49. -This brings us to the 
evidence. of P. W, 3... The learned 
Judge has also seriously commented 
on the credibility of this’ witness, . so 
far-as other allegations were .con- 
cerried, and therefore to begin with 
the. evidence of. this witness is taint- 
ed. Furthermore, the evidence of 
this witness is of a turn-coat type 
because he is said to. have worked 
for the appellant- and „after the 
election he deposed for the contest- 
ing respondent. P. W. 3 -also -gives 
almost a similar story as P.W.1 re- 
garding. the. communal appeal. said to 
have. been made by... the. appellant. 
He also states that the appellant 
paid him Rs..500/- for: working: . and 
helping him.in the election. This. al- 
legation has -been disbelieved by the 
learned . Judge. .Another .. factor 
which impairs- the. credit of this. wit- 


ness is his admission that...at the 
time of the polling he. was . instru- 
mental.in getting. ,the...false votes 


cast. , In, this connection the witness 
states at page 149 of the Paper Book 
(Vol. T) thus: 


l “Baya Napara 


rey 


ad i Venkata- 


appa were residents of my., village: 
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They were dead before the’ polling 
date. The votes were cast in their 
names,- Myself and P.W. 1 got the 
votes cast in’ their - names, Votes 
were cast in the names of persons 
who were not present on the polling 
date. Myself and P.W, 1 got such 
votes cast in the names of the vil- 
lagers who were absent from the 
village on the polling date.” 

It would thus appear that the wit- 
ness was of such low morale and 
characterless as he went to the ex- 
tent of getting votes cast in the 
names of persons who were already 
dead or who were not at all present 
at the polling booths, It is difficult 
to place any reliance on the evi- 
dence of a witness of such character. 
For these reasons therefore we are 
not in a position to place-any faith 
on this witness. 

50. | According to P. W. 4 
Sultan had come to his village in 
order to solicit votes in his - favour 
and he was accompanied by.P. Ws.1 
and 3 and P. W. 22..In the presence 
of these witnesses .Sultan asked the 
witness to vote in favour of the Con- 
gress and he assured Sultan that all 
the villagers had decided to vote for 
the Congress, -It -would thus be seen 
that when Sultan had gone to the 
witness's residence P.Ws..1-. ‘and 3 
who had been the. workers of the 
appellant- had accompanied the ad- 
versary ofthe appellant even at that 
time. Thereafter according to the 
witness when Venkata Reddy came 
to him -and asked him to vote for 
him, and. here also the P. Ws. 1 and 


3. had accompanied the . appellant. 
This shows the unreliable character 
of P. Ws. 1 and 3. The >- witness 


again narrates.the -same story that 
the appellant made. a communal ap- 
peal to.the witness and asked him on 
ground of religion: to. vote for him: 
Thereafter the appellant gave .him 
the. pamphlet. It might be mention- 
ed: here that-no case has been set 
out by -the contesting respondent 
either in his petition or in the parti- 
culars given by. him that the. appel- 
lant had made any oral appeal of a 
communal nature to.. any person 
either before or after distributing the 
pamphlét Ext. A-1) In these cir- 
cusmtances:' the evidence of P. Ws. 1 
to 4 on the point that the: appellant 
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had made an oral appeal cannot be 
accepted as being contrary to the 
pleadings and thus the most integral 
part of the evidence of these witnes- 
ses falls to the ground, According to 
P.W. 4 the pamphlet was given by 
the appellant to the witness and 
thereafter he-left, We find it very 
difficult to believe that if the appel- 
lant was really serious in getting the 
votes of these persons he would just 
hand over the pamphlet and go 
away without trying to explain the 
purpose and the contents of the 


pamphlet, particularly when he 
knew that P. W. 4 and others had 
their inclination towards the Con- 


gress, In the first place if he knew 
that P.W.4 and other villagers had 
their inclination towards the Congress 
and had decided to vote for the 
Congress, he would not risk giving 
the pamphlets to such persons at 
all, and even if he did, it is difficult 
to believe that he will distri- 
bute the pamphlets in such-a 
casual and cavalier manner. Finally 
P. W., 4, just like other witnesses, 
also states that ten days after -the 
elections were over,: ` Sultan had 
come to his village and he was in- 
formed by the witness about the dis- 
tribution of the offensive pamphlet 


and the oral appeal made on com- 
munal grounds made by the appel-. 
lant and yet we do not find _ the 


name of any of these witnesses in- 
cluding P.W. 4 in the petition as 
being the persons to whom the pam- 
phlets were distributed. This ap- 
pears to be a very 
ground on which the 

these witnesses should be rejected, 
because it proved the intrinsic fal- 
sity of the evidence, There does not 


evidence of 


appear to be’ any earthly reason why,” 
informed by 


after having been 
P. Ws. 1 to 4 and others whose case 
has been discussed above, the con- 
testing respondent would not men- 
tion these facts in his election peti- 
tion when the same came to his 
knowledge well before filing of his 
election petition. The learned Judge 
appears to have completely overlook- 
ed this aspect of the matter which 
introduces an intrinsic infirmity in 
the evidence of the witnesses. For 
these reasons we reject the evidence 


of P.W. 4. 


substantial. 


A.L R. 


51. The last witness on the 
point is P. W.8. His evidence is al- 
most identical with P. W. 4. Accord- 
ing to the witness the contesting res- 
pondent Sultan came to the village 
ten days prior to the date of polling. 
That would be near about February 
28, 1972 and asked the witness to 
vote for the Congress. The witness 
assured the contesting respondent 
that he would vote for the Congress. 
Three days prior to the date of poll- 
ing the appellant came to the village 
accompanied by P. Ws. l'and 3 and 
the witness informed him that they 
had decided to vote for the Congress. 
Thereupon the appellant again made 
a communal appeal to them, gave 
him a pamphlet and walked away. 
Thus the evidence of this witness 
also suffers from: the very same in- 


_firmities which we have pointed out 


in respect of P.W. 4. At page 231 of 
the Paper Book (Vol. II) the wit- 
ness contradicts himself and states 
that the appellant merely gave him 
a pamphlet and asked him to vote 
for him. He did not ` say anything 
more. Thus the story of an oral ap- 
peal is given a complete go-by in 
the later part of his evidence. It is 
impossible to believe that the appel- 
lant would try to procure vote of 
the witness knowing fully well that 
he had decided to vote for the Con- 
gress and quietly parted with the 
witness after giving him the most 
damaging evidence against him, For 
these reasons, therefore, we are’ not 
in a position to place any reliance on 
the evidence of P., W. 8. 


52. This is all the evidence 
that the contesting respondent has 
led in proof of the fact that the ap- 
pellant had - personally distributed 
the pamphlets in the village Gundala 
on March 5, 1972, After careful con- 
sideration of the evidence produced 
by the contesting respondent we are 
clearly of. the opinion that the evi- 
dence is not worthy of credence and 
the contesting respondent has failed 
to prove by clear and cogent evi- 
dence that the pamphlets were dis- 
tributed by the appellant personally 
to any person in Gundala or for that 
matter to P. Ws. 1, 2, 3. 4 and 8, In 
view of our finding that the evi- 
dence led by the contesting respon- 
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dent on this point is’ unsatisfactory, 
it is not necessary for us to refer to 
the evidence given in rebuttal by 
the appellant which is necessarily of 
a negative nature. 


53. The last limb of the case 
comprises the alleged distribution of 
the pamphlet Ext, A-1 by the ap- 
pellant to persons in village Gunta- 
kal on February 22, 1972. P. W.24 is 
Thirupathi Rao a registered medical 
practitioner at Guntakal. To start 
with, the witness admits that he 
worked for the Congress. The wit- 
mess goes on to state that the appel- 
lant had come to his dispensary and 
had asked for his support, but P. W. 
24 told him that he belonged to the 
Congress, and therefore he could 
not help others. Thereafter the ap- 
pellant is said to have given him 
the pamphlet Ext, A-1 and the wit- 
ness pointed out that the pamphlet 
was very offensive. Thereupon the 
appellant is said to have made some 
sort of a communal appeal to the 
witness and having left the pamphlet 
with him walked away. The witness 
has categorically stated that after 
the oral communal appeal was made 
by the appellant, the witness told 
him that he saw no difference of re- 
ligion, caste, creed and that he 
could not support him, It is impos- 
gible to believe that the appellant 
knowing full well that the witness 
was an educated person and a Doctor 
‘practising at Guntakal and not a 
mere illiterate voter would make 
any communal appeal to him, - much 
less when he was told in plain 
terms by the witness that he was a 
Congress worker, In these cireum- 
stances, would the appellant still 
have given the pamphlet to this wit- 
ness and created an unimpeachable 
evidence against him? There is no 
doubt that the witness is not an in- 
dependent witness but is an interest- 
ed one, because not only he was a 
Congress worker but also acted as a 
counting agent for Sultan as he ad- 
mitted in his evidence, Furthermore, 
the oral appeal said to have been 
made by the appellant is not at all 
mentioned in the election petition. 
Apart from being a congress worker 
he held an important position in the 
Congress party being the Vice-Pre- 
sident of the Town Congress Com- 
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mittee right from 1967. The witness 
further admitted that being the Vice- 
President of the Town Congress 
Committee he was an important 
member of the Congress party at 
Guntakal, The witness further states 
that when Sultan came to Guntakal 
he showed the pamphlet to him and 
this happened even before the date 
of the polling, In fact he showed 
the pamphlet to Sultan five or six 
days before the date of the polling. 
It comprehends our imagination that 
if an important congressman like 
P.W. 24 would have informed Sul- 
tan four or five days before the pol- 
ling that an offensive pamphlet like 
Ext. A-1 was given to him by the 
appellant, the contesting respondent 
would take it lying down and would 
refrain from taking any action in 
the matter. We have already point- 
ed out that Sultan was not of a 
quiet type of man but had made 
several complaints to the police of- 
ficers and it is impossible to believe 
that if he had known from such an 
important source like P. W, 24 that 
an offensive pamphlet was being dis- 
tributed during’ the election he 
would have taken no action against 
the appellant by moving the authori- 
ties concerned or in informing the 
police and the congress circles, Far 
from it he did not even mention 
this fact either in his election’ peti- 
tion or in the particulars which he 
gave thereafter, We fail to under- 
stand how the contesting respondent 
could have failed to mention such 
an important incident in his plead- 
ings at any stage, This clearly shows 
that the evidence of P. W. 24 is not 
correct, The appellant who appears 
to be a responsible man would not 
have been so foolish as to have left 
in the hands of P.W, 24 the pam- 
phlet in question knowing fully well 
his strong views in the matter. The 
witness further admitted that he 


was deposing to this point for the 
first time in the Court and he had 
not told to any one else. How can 


we believe that P, W. 24 holding 
such an important post in the Con- 
gress organization would have failed 
to draw the attention ofthe authori- 
ties in the Congress Party regarding 
the distribution of an offensive pam- 
phlet by the appellant which: may 
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have seriously impaired the election 
prospects of the candidate of the 
Congress, For these reasons, there- 
fore, we are not in-a position to 
place any reliance on the evidence 
of this witness. 


54. The next witness is P.W. 
25. This witness admits that he 
voted for the Congress candidate 
Sultan and supported his candidature 
during the election. According to 
him fifteen days prior to the date of 
polling he along with Sultan and 
others were moving in the ward can- 
vassing for votes in favour of Sul- 
tan. Eight days prior to the date 
of polling, which would mean near 
about the ist March the appellant 
Venkata Reddy along with others 
came to the house of the witness in 
a jeep and Ramchandra Gaud who 
was supporter of the appellant told 
the witness to help Venkata Reddy. 
The witness, however, explained to 
them that he had always been sup- 
porting the Congress and stood com- 
mitted to Sultan and therefore he 
could not support the appellant. 
Thereafter Ramchandra Gaud threa- 
tened the witness that he would 
destroy the partnership business in 
which he was a partner if he did 
not help the appellant. In view of 
the threat given by Ramachandra 
Gaud the witness decided to work for 
the appellant, Thereafter the ap- 
pellant gave a bundle of pamphlets 
containing the cycle symbol to be 
distributed to various persons, That 
is how, according to the witness, the 
pamphlet came in his possession. In 
order to prove that he was a worker 
of the appellant he produced Ext. 
A-40 which is a polling agent form 
assigned by the appellant. To begin 
with this witness also appears to be 
‘of a turn-coat type and his evidence 
4s tainted and cannot be accepted 
without any corroboration, It is dif- 
ficult to believe the story that it 
was because of duress that he agree- 
ed to work for the appellant be- 
cause if that was so, then the part- 
nership which is still continuing 
while the threat remains, the wit- 
ness would not have dared to de- 
pose against the appellant in order 
to help Sultan and yet he has done 
it. The witness has clearly admit- 
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ted that the partnership is still con- 
tinuing and therefore the danger 
with which the witness was faced 
and which made him work for the 
appellant still continues and it is not 
understandable how the witness 
could suddenly change colours. Fur- 
thermore the witness admits at 
page 474 of the. Paper Book (Vol. 
Ti) that the appellant had given the 
pamphlet to the witness eight days 
prior to the date of polling which 
would mean near about February 28 
or March 1, 1972, but according to 
the material particulars given by the 
contesting respondent in the election 
petition as amended the date of dis- 
tribution of the pamphlet at Gunta- 
kal is mentioned as February 22, 
1972. Thus the evidence of this wit- 
ness being contrary to the pleadings 
must be disregarded, In these cir- 
cumstances, therefore, we are not in 
a position to place any reliance on 
the evidence of this type. 


55. This brings us to the evi- 
dence of P. W. 33. We have fully 
discussed the evidence of this wit- 
ness on issue No. 7 on the allegation 
of bribery and have disbelieved him. 
We have also pointed out that P. W. 


33 was a staunch supporter of the 
contesting respondent and appears 
to be an omnibus witness so as to 


support the contesting respondent on 

points and supply the missing 
links. The witness states that P.W. 
18 and Venkata Reddy the appellant 
went from house to house in the 
ward soliciting votes. Both these 
persons came to the house of the 
witness while he was standing in 
front of his house, Both of them 
distributed pamphlets and went 
away. The witness being a staunch 
supporter of the contesting respon- 
dent it is most unlikely that the ap- 
pellant would distribute the pam- 
phlet, of all persons, to him. Fur- 
thermore, the witness only deposed 
in a very general manner that both 
P. W 18 and the appellant gave the 
pamphlet to him. The witness ad- 
mits that he had read the pamphlet 
and yet he states that he did not 
complain to the police that the pam- 
phlet may lead to communal] trouble, 
particularly when the pamphlet was 
distributed, according to the. witness, 
about fourteen or fifteen days prior 
to the date of polling, The witness 
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further admits that four or five days 
prior to the date of polling Sultan 
had come to Guntakal and the wit- 
ness had informed him about the 
pamphlet and yet Sultan also did 
not mention this fact,in the material 
particulars given in his election peti- 
tion after the amendment, For 
these reasons, therefore, we are 
satisfied that this witness has mere- 
ly tried to oblige the contesting res- 
pondent being his intimate friend 
and staunch supporter. 


56. The last witness on this 
point is P. W. 36 Abdul Jabbar. Hav- 
ing regard to the offensive contents 
of the pamphlet Ext, A-1 it is im- 
possible to believe that the appel- 
lant, even as a person of ordinary 
prudence, would have distributed the 
pamphlet to a Muslim and a person 


who had also worked for 
Sultan. By ` distributing such 
a pamphlet to a Muslim he 


would not only hurt the feelings of 
such a Muslim but would alienate 
the entire sympathy of the Muslim 
community, Only a mad person can 
do a thing like that or take such a 
suicidal step, According to this wit- 
ness, the appellant had come to Gun- 
takal where the witness stayed, gave 
him the pamphlet and went away. 
Thus the very short and summary 
manner in which the appellant hand- 
ed over the pamphlet and went away 
clearly shows that the story of the 
distribution of the pamphlet by the 
appellant is a complete myth. Ac- 
cording to the witness he was illite- 
rate and he showed the pamphlet to 
P., W. 24 Thirupati Rao who read it 
out to him. P. W. 24 does not say 
that P.W. 36 Abdul Jabbar had 
come to him with the pamphlet or 
that he had read out its contents 
and explained the same to the wit- 
ness. It was suggested by Mr. Shiv 
Shankar for the contesting respon- 
dent that it is possible that the ap- 
pellant may not have known that 
the witness was a Muslim. We are, 
however, unable to accept this con- 
tention because according to the 
witness he was an Ayurvedic Medi- 
eal Practitioner and an important 
person in Guntakal. It is also diffi- 
cult to believe that the appellant 
-would distribute pamphlets indiscri- 
minately without trying to find out 
whether the persons to whom the 


D. Venkata Reddy v. R. Sultan (F, Ali J.) 


[Prs, 55-58] S.C. 1635 


pamphlets were given were Muslims 
or not. P. W. 36 is also a staunch 
supporter of the contesting respon- 
dent, Thus the evidence of this wit- 
ness does not. appear to be worthy of 
credence. 


57. Thus on a consideration of 
the evidence of the witnesses men- 
tioned above, we are satisfied that 
the contesting respondent has not 
proved that any pamphlet was dis- 
tributed by the appellant personally 
to P. Ws, 24, 25, 33 and 36 in’ Gun- 


takal or to any other person for 
that matter, In view of our finding 
that the contesting respondent has 


failed to prove this part of the case 
it is not necessary to refer to the 
evidence led by the appellant which 
is of a negative character. Refer- 
ence may be made to the evidence 
of R. W. 28 who is a Labour Leader 
and whose evidence shows that no 
such pamphlet was ever distributed 
by the appellant. The witness sta- 
tes that he is a senior stenographer 
attached to the D. M. O., Southern 
Railway and is also the Assistant 
General Secretary of one of the 
Unions of the Railway employees at 
Guntakal. The: witness on being 
shown the pamphlet Ext, A-1 em- 
phatically denied that any such pam- 
phlet was given to him or was dis- 
tributed by or on behalf of the ap- 
pellant in the whole of the railway 
colony which consists of as many as 
6000 to 8000 voters, Indeed if the 
appellant had distributed the pam- 
phlets with a view to secure votes 
on communal grounds, he would not 
have missed to distribute the pam- 
phlets to the voters in the Railway 
colony and if this was done the wit- 
ness would have undoubtedly come 
to know about it. This is undoubted- 
ly an intrinsic circumstance which 
supports the case of the appellant 
that no pamphlet of the tyne of Ext. 
was ever distributed in Gunta- 
iH 


58. Apart from this, we may 
overemphasize even at the risk of 
repetition that there are two impor- 
tant infirmities appearing in the 
evidence led by the contesting res- 
pondent on the charge of distribut- 
ing the pamphlet Ext. A-1 at vari- 
ous places which are sufficient to 
prove the falsity of the charge, In 
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the first place the evidence of P. Ws. 
1 to 4, 8, 22, 24, 33 and other wit- 








pamphlet 


nor in the material particulars nor 
did he take any action against the 


authori- 
ties concerned, He did not disclose 
this fact even to ‘his own Congress 
organization although this was a mat- 


been informed about this fact, Mr. 
Shiv Shanker appearing for the con- 
testing respondent realized the weight 
of this circumstance which went to 
falsify the case of the contesting 
respondent and. submitted that the 
inaction on the part of Sultan was 
due to the fact that he was advised 
by his lawyers not to take any ac- 
tion in-the matter. Sultan has no 
doubt deposed to this effect in his 
evidence, Indeed if this was a fact 
then we should have expected that 
the contesting. respondent should 
have given this explanation in his 
election petition or should have exa- 
mined the lawyer who had given 
him such an advice. Secondly, even 
if this explanation be accepted there 
does not appear to be any reason 
why the contesting respondent should 
not have mentioned the names of 
the persons who had told him that 


‚|an offensive pamphlet had been dis- 


tributed to them by the appellant, in 
hiş petition or in the material parti- 
culars when Sultan was definitely 
informed of those facts, These two 
infirmities, apart from other defects, 
are sufficient to dislodge the case of 
the contesting respondent on issue 
No. 26, and lead us to the inevitable 
inference that these facts were ` not 
true and were clearly an after- 
thought and had been introduced for 
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the first time in the evidence through 
the aid and support of purely parti- 
san witnesses, 

59. Lastly it was also urged 
by Mr. Shiv Shankar learned coun- 


- sel for the contesting respondent that 


the evidence of P, W. 1 clearly 
shows that the pamphlet in question 
was in existence during the election. 
The learned Judge has disbelieved 
the evidence of this witness as being 
based on hearsay. The witness al- 
leges to have received the pamphlet 
from his wife who was not examin- 
ed as. a witness. Thus the very 
source from which he is said to 
have got the pamphlet disappears 
and that being an integral part of his 
evidence we find it extremely un- 
safe to rely on the evidence of this 
witness and fully agree with the rea- 
sons given by the learned Judge for 
disbelieving this witness, 


60. Mr. Shiv Shankar learned 
counsel for the contesting respondent 
submitted that the evidence shows 
that pamphlets like Exts. A-70 to 
A-78 were undoubtedly printed by 
the contesting respondent and they 
contain the name of the Printing 
Press. He argued that if. the con- 
testing respondent would have print- 
ed the pamphlet Ext, A-1 then he 
would have mentioned the name of 
the Press. We cannot accept this 
argument because the pamphlet is so 
offensive in nature that any person 
who printed the same would never 
try to disclose publicly the name of 
the Press lest action in law may be 
taken against the Press. 


61. It was then contended 
that the contesting respondent being 
a Muslim is not likely to say such 
offensive and. communal things 
against his own community. This is 
also a matter of pure speculation. 
Various persons react to different 
circumstances in different ways and 
if a person is motivated or animat- 
ed by a particular purpose he can 
go to. any length to achieve his end. 
Therefore the mere fact that the 
contesting respondent belonged to 
the Muslim community cannot by 
itself exclude the possibility of his 
having circulated the pamphlet Ext. 
A-1 and printing it so as to use it as 
a powerful instrument against the 
appellant by putting the blame on 
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him, The contesting respondent un- 
doubtedly owns a Press and if he 
wanted to do such a thing there was 
nothing to prevent him from achiev- 
ing his object. These are speculative 
matters and in the view we take of 
the evidence led by the parties in 
this case, it is not necessary for us 
to give a clear finding as to who 
printed the pamphlet in question. 
All that is necessary to be determin- 


ed in view of the pleadings of the . 


parties was whether the pamphlet in 
question was printed by the appel- 
lant on distributed by him personal- 
ly. The contesting respondent has not 
adduced any satisfactory evidence on 
this point whereas the appellant has 
through his evidence which is of a 
negative character shown that the 
probabilities were that the appellant 


had not distributed this pamphlet 
Ext, A-1. 
62. On a careful considera- 


tion of the entire evidence and cir- 
cumstances of the case, whether we 
apply the standard of proof by vir- 
tue of the benefit of doubt or that 
of preponderance of probabilities the 
conclusion is inescapable that the 
contesting respondent has failed to 
prove his allegations regarding the 
payment of bribe contained in issue 
No. 7 and the distribution of the 
pamphlet by the appellant personal- 
ly comprised in issue No. 26, The 
learned Judge in accepting’ the case 
of the contesting respondent over- 
looked certain fundamental features, 
inherent improbabilities, intrinsic in- 
firmities, the weak and interested na- 
ture of the evidence and other 
facts, which we have fully elaborated 
in our judgment. We, therefore, hold 
that the appellant Venkata Reddy 
was not guilty of any corrupt prac- 
tices as alleged by the contesting 
respondent, In these circumstances 
we are not in a position to allow 
the judgment of the High Court to 
stand. : : 
63. The appeal is accordingly 
allowed and the order of single 
Judge declaring the election of the 
appellant Venkata Reddy void and 
setting aside the same is hereby 
quashed. The appellant would be 
entitled to his costs throughout. 





Appeal allowed. 
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(From Punjab: (1965) 67 Pun LR 
1190) 


A, C. GUPTA AND JASWANT 
SINGH, JJ. 


New-Delhi Municipal Committee, 


Appellant v. Kalu Ram and an- 
other, Respondents. 
Civil Appeal No. 988 of 1968, 


D/- 20-4-1976. 

(A) Public Premises (Eviction of 
Unauthorised Occupants) Act (1958), 
Sec, 7 — Power to recover arrears 
of rent — Section cannot be resorted 
to if the claim is barred by limita- 
tion. 

The word “payable” in Section 
7, in the context in which it occurs, 
means “legally recoverable.” If the 
recovery of any amount is barred by 
the law of limitation, it is difficult 
to hold that the Estate Officer could 
still insist that the said amount was 
payable. When a duty is cast on an 
arrears 
of rent, the determination must be 
in accordance with law. Section 7 
only provides a special procedure for 
the realisation of rent in arrears and 
does not constitute a source or foun- 
dation of a right to claim debt 
otherwise time-barred, (1965) 67 Punj 
LR 1190 Affirmed: AIR 1933 PC 63, 
Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1933 PC 63 = 60 Ind App 13 2 

Mr. Hardyal Hardy, Sr. Advo- 
cate, (M/s. B. P. Maheshwari, Mr. 
Suresh Sethi, Bikaramjit Nayar, Ad- 
vocates with him), for Appellant; Mr. 
A. K. Sen, Sr. Advocate, (Mr. D.P. 
Bhandare, Mrs, Laxmi Arvind Ma- 
thur, and Mr, S. S. Khanduja, Advo- 
cates with him), for Respondents. 


Judgment of the Court was de- 
livered by : 
GUPTA, J.:— Respondent Kalu 


Ram was a pavement vendor in 
Connaught Place, New Delhi, In 1950 
the appellant, New Delhi Municipal 
Committee, provided a number of 
displaced persons with small pre- 
fabricated stalls to enable them to 
do their business. Kalu Ram who 
was also a displaced person was al- 
lotted one such stall on Irwin Road. 
Rupees thirty was .the licence \fee 
payable per month by the  allottees 
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of these stalls. Later, the allottees, 
including the respondent, applied to 
the Rent Controller for reducing the 
rent, It is not necessary to refer to 
the various proceedings arising from 
these applications for fixation of 
standard rent which were ultimately 
dismissed by the Circuit Bench of 
the Punjab High Court at Delhi as 
not maintainable, In the meantime 
many of the allottees fell in arrears 
in paying the licence fees. So far as 
the respondent is concerned, the ap- 
pellant took no steps to recover the 
dues till December 1960 when it de- 
manded the entire amount in arrears 
from May 1950 to April 1957. The 
respondent not having paid, the ə~ 
pellant asked the.Estate Officer, ap- 
pointed under Section 3 of the Pub- 
lic Premises (Eviction of Unauthorised 
Occupants) Act, 1958 to take steps 
to recover the amount in arrears 
under Section 7 of that Act. The 
Estate Officer, who is the second res- 
pondent herein, made an order on 
September 28, 1961 under Section 7 
(1) of the Act asking the respondent 
to pay the sum overruling his ob- 
jection that the claim was barred by 
limitation. The respondent’s appeal 
to the Additional District Judge from 
the Estate Officer’s order was disal- 
lowed, The respondent then filed a 
writ petition before the Circuit 
Bench of the Punjab High Court at 
Delhi challenging the order against 
him. One of the grounds of chal- 
lenge was that Section 7 could not 
be resorted to for recovery of the 
sum as the claim was time barred. 
The High Court accepted the conten- 
tion and allowed the petition. In 
this appeal by certificate, the appel- 
lant, New Delhi Municipal Commit- 
tee, questions the correctness of the 
High Court’s decision. 


2. The only contention raised 
before us by Mr. Hardy appearing 
for the appellant is that the High 
Court was wrong in holding that the 
amount in question could not be re- 
covered under Section 7 because the 
time for instituting a suit to recover 
the sum had expired. Admittedly, 
any suit instituted on the date when 
the Estate Officer made his order 
under Section 7 (1) would have been 
barred by time. Mr. Hardy argued 
that the Limitation Act only barred 
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damages in respect of public 


AIR. 


the remedy by way of suit and did 
not extinguish the right, and Sec. 7 
of. the Public Premises (Eviction of 
Unauthorised Occupants) Act provid- 
ing a diffèrent and special mode of 
recovery was therefore available to 
recover rent in arrears beyond three 
years. Section 7 as it stood at the 
relevant time reads: 


“7, Power to recover rent or 
pre- 
mises as arrears of land revenue. 
(1) Where any person is in ar- 
rears of rent payable in respect of 
any public premises, the estate offi- 
cer may, by order, require that per- 
son to pay the same within such 
time and in such instalments as may 
be specified in the order, 


(2) Where any person is, or has 
at any time been in unauthorised oc- 
cupation of any public premises, the 
estate officer may, having regard to 
such principles of assessment of 
damages as may be prescribed, as- 
sess the damages on account of the 
use and occupation of such premises 
and may by order, require that per- 
son to pay the damages within such 
time and in such instalments as may 
be specified in the order: 


Provided that no such order shall 
be made until after the issue of a 
notice in writing to the person call- 
ing upon him to show cause within 
such time as may be specified in the 
notice why such order should not 
be made, and until his objections, if 
any, and any evidence he may pro- 
duce in support of the same, have 
been considered by the estate offi- 
cer. 


(3) If any person refuses or fails 
to pay the arrears of rent or any 
instalments thereof payable under 
sub-section (1) or the damages or any 
instalment thereof payable under 
sub-section (2) within the time spe- 
cified in the order relating thereto 
the estate officer may issue a certi- 
ficate for the amount due to the 
Collector who shall proceed to re- 
cover the same as an arrear of land 
revenue.” 


As would appear from the terms of 
the section, it provides a summary 
procedure for the recovery of arrears 
of rent. It was argued that since 
Section 7 did not put a time limit 
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for taking steps under that section 
and as the limitation prescribed for 
a suit to recover the amount did 
not apply to a proceeding under this 
section, the High Court was in er- 
ror in upholding the respondents 
objection, In support of. his conten- 
tion that a debt remained due 
though barred by limitation, Mr. 
Hardy relied on a number of autho- 
rities, both Indian and English, We 
do not consider it necessary to refer 
to these decisions because the pro- 
position is not disputed that the sta- 
tute of limitation bars the remedy 
without touching the right. Sec. 28 
of the Indian Limitation Act, 1908 
which was in force at the relevant 
time however provided that the 
right to any property was extinguish- 
ed on the expiry of the period pres- 
cribed by the Act for instituting a 
suit for possession of the property. 
But on the facts of this case no 
question of a suit for possession of 
any property arises and Section 28 
has no application. It is not ques- 
tioned that a creditor whose suit is 
barred by limitation, if he has any 
other legal remedy permitting him 
to enforce his claim, would be free 
to avail of it, But the question in 
every such. case is whether the par- 
ticular statute permits such a course. 
Does Section 7 of the Public Pre- 
mises (Eviction of Unauthorised Oc- 
cupants) Act, 1958 create a right to 
realise arrears of rent without any 
limitation of time? Under Section 
7 the Estate Officer may order any 
person who is in arrears of rent 
‘payable’ in respect of any public pre- 
mises to pay the same within such 
time and in such instalments as he 
may specify in the order. Before 
however the order is made, a notice 
must issue calling upon the defaul- 
ter to show cause why such order 
should not be made and, if he rais- 
ed any objection, the Estate Officer 
must consider the same and the evi- 
dence produced in support of it 
-Thus the Estate Officer has to deter- 
mine upon hearing the objection the 
amount of rent in arrears which is 
‘payable’. The word ‘payable’ is 
somewhat indefinite in import and 
its meaning must be gathered from 
the context in which it occurs. 
‘Payable’ generally .means that which 
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should be paid. If the person in ar- 
rears raises a dispute as to the 
amount, the Estate Officer in deter- 
mining the amount payable cannot 
ignore the existing laws. If the re- 
covery of any amount is barred by 
the law of limitation, it is difficult 
to hold that the Estate Officer could 
still insist that the said amount was 
payable, When a duty is cast on an 
authority to determine the arrears of 
rent, the determination must be in 
accordance with law. Section 7 only 
provides a special procedure for 
the realisation of rent in arrears and 
does not constitute a source or foun- 
dation of a right to claim a debt 
otherwise time-barred. Construing 
the expression “any money due” in 
Section 186 of the Indian Companies 
Act, 1913 the Privy Council held in 
Hans Raj Gupta v. Official Liquida- 
tors of the Dehradun-Mussoorie Elec- 
tric Tramway Co. Ltd, 60 Ind App 
13 = (AIR 1933 PC 63) that this 
meant moneys due and recoverable 


in a suit by the company, and ob- 
served: 
“It is a section which creates 


a special procedure for obtaining pay- 
ment of moneys: it is not a section 
which purports to create a founda- 
tion upon which to base a claim for 
payment, It creates no new rights.” 
We are clear that the word “pay- 
able” in Section 7, in the context in 
which it occurs, means ‘legally re- 
coverable”, Admittedly a suit to re- 
cover the arrears instituted on the 
day the order under Section 7 was 
made would have been barred by 
limitation. - The amount in question 


was therefore irrecoverable, This 
being the position, the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 


AIR 1976 SUPREME COURT 1639 
(From Orissa: 1975 Lab IC 265) 
Y. V. CHANDRACHUD, V. R. 

KRISHNA IYER AND N. L. 
UNTWALIA, JJ. 
State of Orissa ete., Appellants 
v. Shri Arun Kumar Patnaik and 
another ete., ete., Respondents, 
Civil Appeals Nos. 1739 
1742 of 1974, D/- 15-4-1976. 
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(A) Orissa Service of Engineer’s 
Rules, 1941, Rr. 3 (b) and 19 (b) — 
Initial appointment of a person as 
temporary Assistant Engineer on 


‘contract basis — Appointment made ` 


after compliance with relevant rules 
— Whether his appointment can be 
regularised retrospectively. 1975 Lab 
IC 265 (Orissa), Reversed. 


Where K’s initial appointment as 
temporary Assistant Engineer on 
contract basis was notified on 11-12- 
1958 after due and full compliance 
with the conditions and formalities 
prescribed by the relevant Rules 8 
to .15 for direct recruitment to the 
post and the subsequent course of his 
career within the contractual period 
itself showed that K was granted 
all facilities and privileges that are 
available to employees in regular 
cadre and which are generally not 
available to contractual employee and 


where by the impugned notification, 


dated 14-3-1962 he was appointed as 
a temporary Assistant Engineer in 
the regular establishment with effect 
from 19-12-1959 the date on which 
he took charge of his post on pela 
appointment. 


Held, that K’s initial appoint- 
ment must be construed on. its own 
terms, the adjective “temporary” 
cannot be dismissed as a mere ad- 
junct and that he was unquestionab- 
Iy and in terms appointed as an As- 
-gistant Engineer on a temporary basis 
and the fact that he held his post on 


a contract did not make his. tenure 
other than temporary, and 
(ii) that the impugned notifica- 


tion was issued in pursuance of Pub- 
lic Service Commission’s recommen- 
dation and the Governor’s selection 
and that the State Government had 
the power under Rule 19 (b) to 
count any part of K’s temporary ser- 
vice towards prescribed period of pro- 
bation and what it did was to count 
his temporary service from 19-1- 
. 1959 till 14-3-1962 towards the proba- 
tionary period and therefore his ap- 
pointment was not in any sense in- 
valid and consequently his subse- 
quent promotions and seniority ac- 
corded to him were valid. 1975 Lab 
IC 265 (Orissa), Reversed. 1972 Lab 
IC 469 (Orissa), Distinguished. 

(Paras 9, 10, 11, 12) 
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(B) Constitution of India Article 
226 — Laches — 1975 Lab IC 265 
(Orissa), Reversed, 


Where the appointment of K was 
gazetted on 14-3-1962 and notifica- 
tion, dated 15-11-1968 showed K’s 
confirmation as of 27-2-1961 and that 
of petitioners on 2-5-1962 and till 
29-5-1973, when writ petitions were 
filed, petitioners did nothing except 
to file a representation to Govern- 
ment on 19-6-1970 and a memorial 
to Governor on 16-4-1973, 


Held that there was long and- 
inexplicable delay and the grievance 
was too stale to merit redress, 1975 
Lab IC 265 (Orissa), Reversed. | 

(Para 14) 
Cases Referred: Chronological Paras 
me Lab IC 469 = ILR (1971) Cut 
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Mr. G. Rath, Advocate General, 
Orissa, Mr, Gobind Das, Sr, Advo- 
cate, (Mr. B. Parthasarathi, Advocate 
with them), for Appellants and Res- 
pondent No. 2 in Civil Appeals Nos. 
1739-41 of 1974; Mr. V. S. Desai, Sr. 
Advocate, (Mr. Vinoo Bhagat, Advo- 
cate with him), for Respondent No. 1. 


Judgment of the Court was de- 
livered by 


CHANDRACHUD, J.:— This is a 
group of 4 appeals arising out of a 
judgment dated June 10, 1974 of the 
High Court of Orissa, Civil Appeals 
Nos. 1739 and 1740 are filed by the 
State of Orissa while Civil. Appeals 
Nos. 1741 and 1742 are filed by . one 
T. C. Krishna Moorthy. Two. writ 
petitions were filed in - the Orissa 
High Court, one by Arun Kumar 
Patnaik and the other by Niranjan 
Mishra for quashing certain orders 
and notifications issued by the Gov- 
ernment of Orissa in regard to 
Krishna Moorthy’s appointment as an 


Assistant Engineer and subse- 
quent promotions to higher posts. 
Patnaik and Mishra challenged 


Krishna Moorthy’s appointment and 


. prayed that in any event they ought 


to be accorded seniority over him. 


2. By an order dated Dim: 
ber 11, 1958 Krishna Moorthy and 
two others were appointed as “tem- 
porary Assistant Engineers on con- 
tract basis for a period of 3 years.” 
The appointments were made by 
direct recruitment on the rècommen- 
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dation of the Public Service Com- 
mission which held a test and aviva 
voce examination in accordance with 
the Orissa Service of Engineers Rules, 
1941, Krishna Moorthy took charge 
of the post on January 19, 1959. On 
September 13, 1960 which was dur- 
ing the currency of the contractual 
period of 3 years, the Government 
of Orissa informed him that the 
question of absorbing him in the re- 
gular establishment of the State’s 
Engineering Service will be taken up 
for consideration on his completion 
‘of 2 years of service and in case he 
was absorbed, his absorption would 
be given retrospective effect from the 
‘date of his first appointment as an 
Assistant Engineer, The Government 
of Orissa thereafter consulted the 
Public Service Commission and after 
obtaining its concurrence, it passed 
an order dated March 14, 1962 regu- 
larizing Krishna Moorthy’s service by 
absorbing him in the regular cadre 
of an Assistant Engineer retrospec- 
tively from January 19, 1959. That 
order is Annexure II to the Writ Peti- 
tions. On September 21, 1962 Krishna 
Moorthy was promoted as an Execu- 
tive Engineer (Annexure III); on 
November 15, 1968 he was confirmed 
as an Assistant Engineer with effect 
from February 27, 1961 (Annexure 
TV); on May 12, 1969 he was con- 
firmed as an Executive Engineer 
with effect from December 2, 1967; 
and on November 23, 1973 he was 
promoted as a Superintending Engi- 
neer (Annexure VII). Patnaik and 
Mishra challenged the validity of the 
orders at Annexures II, IIL, IV and 
VIL to the writ petitions. 


„ 3% These are the relevant 
dates in regard to Krishna Moorthy’s 
appointment, ` In regard to the ap- 
pointments of Patnaik and Mishra, 
it would be enough to’ recapitulate 
facts relating to Patnaik’s appoint- 
ment, because for the purpose of de- 
ciding these appeals there is no dis- 
tinction between those facts and the 
facts of Mishra’s case, On April 14, 
1960 Patnaik was appointed “on pro- 
visional basis to act as temporary 
Assistant Engineer” by direct recruit- 
ment, which was about a year and 
4 months after Krishna Moorthy’s 
initial appointment as a temporary 
Assistant Engineer on contract basis. 
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-On November 15, 1968 Patnaik was 


confirmed as an Assistant Engineer 
with effect from May 2, 1962. (it 
may be recalled that by an order of 
even date Krishna Moorthy was con- 
firmed as an Assistant Engineer with 


effect from February 27, 1961), On 
October 31, 1970 Patnaik was con- 
firmed as an Executive Engineer 


with effect from December 2, 1967. 
(It may be recalled that Krishna 
Moorthy was confirmed as an Execu- 
tive Engineer with effect from. the 
same date viz., December 2, 1967 
though by an earlier order dated 
May 12, 1969.) 


4, On June 19, 1970 Patnaik 
filed a representation to the State 
Government claiming seniority over 
Krishna Moorthy. On April 16, 1973 
Patnaik filed a memorial to the 
Governor of Orissa for restoration 
of his seniority. On May 29, 1973 
Patnaik and Mishra filed writ peti- 
tions in the High Court questioning 
the validity of Krishna Moorthy’s ab- 
sorption in the regular cadre by the 
order of March 14, 1962 as also his 
subsequent promotions and seniority. 
By a judgment dated June 10, 1974 
the High Court declared Krishna 
Moorthy’s absorption by the- notifica- 
tion of March 14, 1962 as invalid and 
quashed the notifications at Annex- 
ures I, IN, IV and VII, thereby also 
rendering his promotions as Execu- 
tive Engineer and. Superintending 
Engineer and his confirmation as an 
Assistant Engineer illegal, Krishna 
Moorthy’s seniority fell with his ap- 
pointment, The correctness of the 
High Court’s judgment is challenged 
in these appeals by special leave. 


5. In exercise of the powers 
conferred by clause (b) of sub-sec- 
tions (1) and (2) of. Section 241 of the 
Government of India Act, 1935, the 
Governor of Orissa made rules for 
the regulation of recruitment to and 
the conditions of service, pay, . al- 
lowances and pension of the Orissa 
Service of Engineers. These rules 
are called the Orissa Service of Engi- 
neers’ Rules, 1941. Rule 3(b) de- 
fines a ‘Member of Service” to mean 
a servant of the Crown (now the 
State Government), appointed in a 
substantive capacity under the provi- 
sions of the Rules to a post in the 
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cadre of the service. The sanction- 
ed strength of this service consists 
under Rule 4 of one Chief Engineer, 
2 Superintending Engineers, 7 Exe- 
cutive Engineers, 20 Assistant Engi- 
neers and 4 Assistant Engineers in 
leave and training reserve. By Rule 
5 all first appointments to the ser- 
vice are ordinarily to be made to 
the rank of an Assistant Engineer. 
Appointments to the rank of Chief 


Engineer, Superintending Engineer 
and Executive Engineer are to 
be made ordinarily by the 


Governor after consultation with the 
Public Service Commission by pro- 
motion from the next lower post. 
Promotion is made by selection on 
the basis of merit and seniority but 
seniority of itself can confer no 
claim to promotion. Rule 6 provides 
that recruitment to the rank of As- 
sistant Engineers shall be made part- 
ly by direct recruitment in accord= 
ance with Rules 8 to 15 and partly 
by promotion in accordance with 
Rules 16 to 18. Rule 8 
basic qualifications for appointment 
to any post in the Orissa Service of 
Engineers while Rule 9 prescribes 
further qualifications for appointment 
by direct recruitment. Rule 10 re- 
quires the Public Service Commis- 
sion to announce the number of 
vacancies to be filled by direct ap- 
pointment and to invite applications 
from candidates eligible for appoint- 
ment to the service. Under the pro- 
viso to Rule 10, temporary Assistant 
Engineers appointed on the recom- 
mendation of the Public Service 
Commission are not required to com- 
pete with other candidates for per- 
manent appointments when such va- 
cancies arise. By the same proviso 


temporary Assistant Engineers can, 
without further reference. to the 
Public Service Commission, be ap- 


pointed to permanent posts according 
to their seniority and record of ser- 
vice unless the Commission expressly 
specifies in any particular case that 
a candidate’s case may be referred 
to them before the question of his 
permanent appointment is taken up. 
Rule 12 requires the Public Service 
Commission to interview suitable 
candidates while Rule 13 requires 
the Commission to prepare a list of 
selected candidates arranged in order 
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prescribes: 
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of preference, the number of such 
candidates being ordinarily 14 times 
the number of vacancies to be filled 
by direct recruitment. The final 
selection of the candidates is to he 
made by the Governor under Rule 
15(a) from amongst those who have 
been included in the list submitted 
by the Commission or in respect of 
whom a report has been submitted 
in accordance with Rule 14. The can- 
didates selected by the Governor are 
required by Rule 16 (b) to submit 
themselves for examination by a 
Medical Board. 


6. Rule 19 (a) provides that 
persons appointed by direct recruit- 
ment shall be on probation for 2 
years while those appointed by pro- 
motion shall undergo a probation for 
one year, provided that the Governor 
may extend the period of probation 
in any particular case. At any time 
during the probationary period, the 
Governor can dispense with the ser- 
vice of any officer appointed by 
direct recruitment after a month’s 
notice and he can likewise revert 
the promoted officer to his substan- 
ae appointment. Rule 19 (b) reads 

us: 


“Notwithstanding anything in 
sub-rule (a) when a temporary Assis- 
tant Engineer is selected for a per- 
manent appointment to the service 
the whole of the period of his tem- 
porary service or a portion thereof, 
as the case may be shall if approv- 
ed by the Governor for this purpose, 
count towards the prescribed period 
of probation. 


Provided that such approval 
shall be given only in respect of a 
continuous period of. temporary ser- 
vice under the Government of Orissa 
followed without a break by ap- 
pointment in permanent service.” 


7. Rule 20 prescribes condi- 
tions for confirmation by providing 
that a probationer shall be confirmed 
in his appointment if he completes 
the prescribed period of probation, -if 
he has passed the prescribed depart- 
mental examination and if the Gov- 
ernor is satisfied that he is fit for 
confirmation, Rule 22 prescribes the 
pay scale for direct recruits to the 
cadre of Assistant Engineers. Under 
this rule, the period of probation 
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eounts for the purpose of increment 
unless the probation is extended on 
account of the probationer’s failure 
to give a satisfactory performance. 
Under Rule 26 (i), if officers are re- 
cruited by promotion and by direct 
recruitment in the same calendar 
year, the promotees are considered 
as senior to direct recruits irrespec- 
: tive of the dates on which they 
were appointed, Rule 26 (ii) provides 
that subject to provisions of sub- 
rule (i), seniority of officers shall be 
determined in accordance with the 
order in which their names appear 
in the list prepared by the Commis- 
sion. 

8. We are ` unable to accept 
the High Court’s view which was 
also pressed upon us by the learned 
counsel appearing on behalf of Pat- 
naik and Mishra that Krishna Moor- 
thy’s appointment under the notifica- 
tion of March 14, 1962 was contrary 
to the rules and therefore he can- 
not be said to be a member of any 
of the cadres of the Orissa Service of 
Engineers, By Rule 3 (b), ‘Member 
of Service” means a servant of the 
Government appointed in a substan- 
tive capacity under the provisions of 
the rules to a post in the cadre of 
the service. The first question to be 
considered is whether on March 14, 
1962 Krishna Moorthy was appointed 
in a substantive capacity to a post 
in the cadre of the Orissa Service of 
Engineers and secondly, whether 
the State Government had the power 
under the rules to appoint him re- 
trospectively with effect from the 
date of his initial appointment Le. 
from January 19, 1959. 


9. The impugned notification 
dated March 14, 1962 reads thus: 


“Shri T. C. K. Murty, Assistant 
Engineer, P. H. who was appointed 
as such on contract basis with effect 
from 19-1-1959 is appointed as a 
temporary A. E. in the regular 
Establishment of the P. H. Wing un- 
til further orders with effect from 
the same date.” 


The terms of this notification are too 
direct and simple to admit of more 
than one construction and according- 
ly we must proceed on the footing 
that on March 14, 1962 Krishna 
Moorthy was in fact appointed as an 
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Assistant Engineer in the regular 
cadre of Assistant Engineers, though 
with effect from January 19, 1299; 
being the date on which he had taken 
charge of his initial appointment as 
a temporary Assistant Engineer on 
contract basis. The meaning and ef- 
fect of the notification was never in 
doubt nor indeed the intention of 
the Government to regularise Krishna 
Moorthy’s appointment so as to 
place him in one of the regular 
cadres of the Orissa Service of 
Engineers, 


10. But then, 
Government have the power under 
the rules to regularise Krishna 
Moorthy’s appointment retrospective- 
ly? That is the real focus of con- 
troversy. While resolving this con- 
troversy one must disabuse one’s 
mind of the apparently weighty con- 
sideration that Krishna Moorthy was 
appointed initially on a ‘contract. 
basis’. By Rule 6, recruitment to 
the rank of Assistant Engineers can 
be made directly but such recruit- 
ment must comply with Rules 8 to 
15. Krishna Moorthy satisfied every- 
one of the qualifications prescribed 
by this fasciculus of rules and that 
is undisputed, He was qualified 
under Rule 8 and was eligible under 
Rule 9 to be appointed as an Assis- 
tant Engineer in the regular cadre 
of the Orissa Service of Engineers. 
Applications were duly invited by 
the Public Service Commission under 
Rule 10 and Krishna Moorthy’s ap- 
plication fulfilled the requirements 
of Rule 11, The Commission consi- 
dered all the applications and inter- 
viewed candidates who were suitable 
for the posts, as required by Rule 12. 
Krishna Moorthy appeared for the 
test and the viva voce examination 
and was selected by the Public Ser- 
vice Commission. His name appeared 
in the list of selected candidates 
prepared by the Commission under 
Rule 13. Rule 14 has no’ relevance. 
The final selection of the candidates 
was made by the Governor, as re- 
quired by Rule 15, from amongst 
those who were included in the list 
submitted by the Commission under 
Rule 13. On his selection by the 
Governor, Krishna Moorthy was exa- 
mined by the Medical Board as re- 
quired by Rule 15 and was found 





did the State 
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medically fit. It was after due and 
full compliance with everyone of 
the conditions and formalities that 
his appointment as a temporary As- 
sistant Engineer on contract basis 
was notified on Dec; 11, 1958. 


11. The initial appointment of 
Krishna Moorthy being within the 
scope of and in conformity with the 
rules governing direct recruitments 
to the cadre of Assistant Engineers, 
the only question that requires con- 
leideration is whether the rules per- 
mit retrospective regularization of 
an appointment, The terms of the 
initial appointment are relevant in 
this behalf because though the ap- 
lpointment was on a ‘contract basis’, 
it was also expressly described as 
‘temporary’, In common parlance it 
may be incongruous to describe a 
contractual appointment as tempo- 
rary. because the appointment is in- 
tended in the normal circumstances 


service regulations 
have their own ‘semantics and not 
unoften, not only are service rules 
technical but they have their own 
technical vocabulary. Krishna Moor- 
thy’s initial appointment must be con- 
strued on its own terms and there- 
fore the adjective ‘temporary’ can- 
not be dismissed as a mere adjunct, 
He was unquestionably and in terms 
appointed as an Assistant Engineer 
on a “temporary” basis and the fact 
that he held his post on a contract 
did not make his tenure other than 
temporary. The subsequent course 
of his career, within the contractual 
period itself, shows that he was 
granted all the facilities and privileges 
which are available to employees in 
the regular cadre. temporary or per- 
manent, and which are generally not 
available to contractual employees. 
He drew the same pay as any other 
employee in the regular cadre of As- 
sistant Engineers and he was fitted 
into the same scale of pay. He drew 
no special benefits by reason of be- 
ing on a contractual basis, And when 
during the currency of the contract 
he wanted to apply for a post under 
the Union of India, his application 
was not forwarded by the State 
Government for the reason that 
there was a “shortage of technical 
/ personnel in the State.” His appoint- 


contract, But 
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to last during the currency of the- 
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ment was thus made truly on a tem- 
porary basis and the question for 
consideration resolves itself into this: 
Can an appointment made on a 
temporary basis after compliance 
with the relevant rules be regulariz~ 
ed retrospectively? 


12. If Krishna Moorthy had 
not been recommended by the Pub- 
lic Service Commission, different 
considerations might have arisen. 
But he was recommended by the 
Commission, the recommendation was 
accepted by the Governor and the 
State Government appointed him as 
an Assistant . Engineer on a tempo- 
rary basis in pursuance of the Com- 
mission’s recommendation and the 
Governor’s selection, This is where 
Rule 19 plays an important part. 
Under clause (a) of that rule, per- 
sons appointed by direct recruitment 
are required to be on probation for 
2 years. Under clause (b) of Rule 
19, notwithstanding anything in 
clause (a). “when a temporary Assis- 
tant Engineer is selected for a per- 
manent appointment to the service, 
the whole of the period of his tem- 
porary service or a portion thereof, 
as the case may be shall if approved 
by the Governor for this purpose, 
count towards the prescribed period 
of probation.” Krishna Moor- 
thy was selected by the State 
Government for a -permanent ap- 
pointment as an Assistant Engineer 
and before implementing that deci- 
sion. the State Government had ob- 


tained the concurrence of the Pub- 
lic Service Commission. On such 
concurrence being obtained, the 


State Government issued the impugn- 
ed notification dated March 14, 1962 
appointing him as an Assistant Engi- 
neer, though temporarily and until 
further orders, with effect from 
January 19, 1959. The Government 
had the power under Rule 19 (b) to 
count any part of Krishna Moorthy’s 
temporary service towards the pres- 
cribed period of probation and what 
it did was to count his temporary 
service from January 19, 1959 till 
March 14, 1962 towards the proba- 
tionary period, He had by then put 
in more than three years’ service 
whereas Rule 19 stipulates a nor- 
mal probationary period of 2 years 
only. f 
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13. In view of these facts and 
considerations, it is impossible to ac- 
cept the submission made on behalf 


of Patnaik and Mishra that Krishna. 


Moorthy’s appointment under the 


notification of March 14, 1962 is in, 


any sense invalid. Consequently, his 
subsequent promotions and the 
seniority accorded to him must also 
be upheld. The decision in Narayan 
Chandra Parida v, State of Orissa, 
ILR (1971) Cut 857 = (1972 Lab IC 
469) on which reliance is placed to 
deprive Krishna Moorthy of his 
seniority has no application, as in 
that case the petitioner was ranked 
as a junior to a person who was 
not at all in Government service 
when the petitioner was appointed. 
In the instant case, Krishna Moor- 
thy was appointed as an Assistant 
Engineer on a temporary basis on 
January 19, 1959 whereas Patnaik 
and Mishra were appointed on April 
14, 1960 to act as Assistant Engi- 
neers on a provisional basis. All 
along their respective service careers, 
extending over 13 years, Krishna 
Moorthy was recognized as senior to 
the other two. 


14. It is unnecessary to deal 
at length with the State's conten- 
tion that the writ petitions were fil- 
jed in the High Court after a long 
delay and that the writ petitioners 
are guilty of laches. We have no 
doubt that Patnaik and Mishra 
brought to the Court a grievance too 
stale to merit redress. Krishna Moor- 
thy’s appointment was gazetted on 
March 14, 1962 and it is incredible 
that his service-horoscope was not 
known to his possible competitors. 
On November 15. 1968 they were all 
confirmed as Assistant Engineers by 
a common Gazette notification and 
that notification showed Krishna 
Moorthy’s confirmation as of Febru- 
ary 27, 1961 and that of the other 
two as of May 2, 1962, And yet till 
May 29, 1973 when the writ peti- 
tions were filed, the petitioners did 
nothing except to file a representa- 
tion to the Government on June 19, 
1970 and a memorial to the Gover- 
nor on April 16, 1973. The High 
Court made light of this long and 
inexplicable delay with a casual re- 
mark that the contention was ‘with- 
out any force.” It overlooked that in 
June, 1974 it was setting aside an 
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appointment dated March 1962 of a 
person who had in the meanwhile 
risen to the rank of a Superintending 
Engineer, Those 12 long years were 
as if writ in water. We cannot but 
express our.grave concern that an 
extraordinary jurisdiction should 
have been exercised in such an ab- 
ject disregard of. consequences and in 
favour of persons who were un- 
mindful of their so-called rights for 
many long years. 

15. For these reasons we al- 
low the appeals, set aside the judg- 
ment of the High Court and direct 
that the writ petitions shall stand 
dismissed. Patnaik and Mishra will 
pay to Krishna Moorthy the costs of 
the petitions and of these appeals 
which we quantify at Rs, 2000, They 
will each pay a sum of Rs, 1,000. 
There will be no order as to the 
costs of the Government. ~ 

Appeals allowed. 
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AIR 1976 SUPREME COURT 1645 
(From: Kerala)* 

"Y. V. CHANDRACHUD, V, R. 
KRISHNA IYER AND N. L. 
UNTWALIA, JJ. 

Lonankutty, Appellant v., Thom- 
man and another, Respondents. 

Civil Appeal No. 1283 of 1973, 
D/- 15-4-1976. 

(A) Civil P. C. (1998), S. 11 — 
Res judicata — Essentials for appli- 
cability, S. A. No. 1190 of 1965, D/- 
8-4-1971 (Ker), Reversed. 


By Section 11, no court shall 
try any suit or issue in which the 
matter directly and substantially in 
issue has been directly and substan- 
tially in issue in a former suit be- 
tween the same parties and has been 
heard and finally decided. Explana- 
tion I to the section provides that the 
expression “former suit” shall de- 
note a suit which has been decided 
prior to the suit in question whether 
or not it was instituted prior there- 
to. The only other -aspect of the 
rule of res judicata which must be 





borne in mind is that it is not 
enough to constitute a matter res 
*(S. A. No, 1190 of 1965, D/- 8-4- 
1971—(Ker)). , 
DT/ET/B229/76/MVJ 
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judicata that it was in issue in the 
former suit. It is further necessary 
that it must have been in issue 
directly and substantially. And a 
matter cannot be said to have been 
“directly and substantially’ in issue 
in a suit unless it was alleged by 
ene party and denied or admitted, 
either expressly or by necessary im- 
plication, by the other. (Para 15) 


The appellant and respondent 
were two adjacent owners of’ lands. 
They filed two suits in respect of 
right to catch prawns on their res- 
pective lands. The trial Court de- 
creed the appellant’s suit partly by 
holding that the respondents had not 
acquired any right of easement over 
the appellant’s land for the ingress 
and egress of water for fishing pur- 
poses but they had established such 
a right for agricultural purposes dur- 
ing the agricultural season. The 
trial Court issued an injunction res- 
training the respondents from taking 
or letting out water from or through 
the appellant’s land for fishing . pur- 
poses, In the respondents’ suit, the 
trial Court recorded similar findings 
and issued an injunction against the 
appellant restraining him from in- 
terfering with the respondents’ ease- 
ment right limited to agricultural 
purposes during the agricultural sea- 
son. Each party. being partly ag- 
grieved by both the decrees each fil- 
ed an appeal against the two de- 


crees, The appellate Court confirm- 
ed the decrees and dismissed the 
appeals. Respondents did not file 


any further appeal against the de- 
cree passed by the District Court in 
the appeals arising out of their suit. 
They filed a Second Appeal in the 
High Court only as against the de- 
cree passed by the District Court 
which arose out of the decree pass- 
ed by the trial Court in the appel- 
lant’s suit. Thus, the decision of 
the District Court rendered in the 
appeal arising out of the respon- 
dents’ suit became final and conclu- 
sive, That decision, not having 
been appealed against, could not be 
re-opened in the second appeal aris- 
ing out of the appellant’s suit. The 
issue whether respondents had the 
easementary right to the flow of 
water through the appellant’s land 
for fishing purposes was directly and 
substantially in issue on the respon- 
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dents’ suit. That issue was heard 
and finally decided by the District 
Court in a proceeding between the 
same parties and the decision was 
rendered before the High Court de- 
cided the second appeal. The deci- 
sion of the District Court was given 
in an appeal arising out of a suit, 
which though instituted subsequent- 
ly. stood finally decided before the 
High Court disposed of the second 
appeal. The decision was therefore 
one in a "former suit” within the 
meaning of Section 11, Explanation I, 
Accordingly, the High Court was in 
error in deciding an issue which was 
heard and finally decided in a “for- 
mer suit” and was therefore barred 
by res judicata, S. A. Nos, 1190 
of 1965, D/- 8-4-1971 (Ker), Revers- 
ed. (Paras 17, 19) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1332 = (1966) 3 SCR 


AIR 1962 SC 338 = (1962) 3 sca 


759 22 
AIR 1960 SC 941 = (1960) 3 SCR 
590 23 
1950 SCR 754 21 
Mr. D. V. Patel, Sr. Advocate, 


(Mr. A. S. Nambiar, Advocate with 
him), for Appellant; Mr. T. C. Rag- 
havan. Sr. Advocate, (Mr. S. Bala- 
krishnan. Advocate with him). for 
Respondents. 

Judgment of the Court was de- 
livered by 

CHANDRACHUD, Ju This 
22-year old litigation concerns the 
right of two adjacent owners to catch 
prawns on their respective lands. 


2. Survey No. 673 of Kadam- 
kudi, District Ernakulam, measuring 
about 11 acres originally belonged to 
the Cochin Government but by di- 
verse transfers the title thereto is 
now vested in the appellant. Lonan- 
kutty. The land is bounded on the 
West and South by a river. A por- 
tion of the land on the North-East 
can be put to agricultural use for a 
part of the vear but the land, by 
and large. is water-logged and can 
profitably be used for prawn-fishing. 
In order to make fishing feasible. the 
appellant has constructed a bund on 
the western side of the land for ar- 
resting the flow of the river water, 
The contrivance is calculated to per- 
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mit collection of water on the land, 
almost to the point of submerging it. 
The prawns enter the land with the 
high tide. they breed and multivly 
on the land. and the water while 
receding leaves the prawns behind. 
The appellant then catches them, pre- 
sumably under`a licence from the 
Government of Kerala. 

3. Survey Nos. 672, 677, 655/4 
and 670 which sprawl on aH sides 
of survey No. 673 belong to the res- 
pondents: Thomman and his mother 
‘Annam. We are concerned with the 
prescriptive rights claimed by them 
in respect of survey No, 672 which is 
situated towards the north-east of 
survey No. 673. Survey No. 672 is 
almost land-locked and between it 
and the river on the south stands the 
vast expanse of survey No. 673 be- 
longing to the appellant. 


4. Prawns have an export 
value and catching them is so much 


more profitable than growing food- 
crops, But the respondents’ land 
being land-locked. they have no 


direct access to the river on the west 
or the south. They cannot therefore 
do any fishing operations because, 
for prawn-fishing it is necessary that 
the river-water must enter their 
land, and collect on it so that after 
the prawns have bred. the water can 
be released back to the river. For 
achieving this result, respondents 
constructed a bund with sluice-gates 
on the border between their land and 
survey No. 673. Their case is that 
they have a prescriptive easement to 
take water from the appellant’s land 
and to divert it back through the 
same land. both for fishing and agri- 
culture. The appellant has grave 
objection to permitting the respon- 
dents to engage thus in prawn-fish- 
ing because along with the water 
which would pass from his land 
(survey No. 673) to the respondents’ 
land (survey No. 672), prawns also 
would pass. And when the water 
would be released back from survey 
No. 672 through the sluice-gate, sur- 
vey No. 673 would get flooded, car- 
rying back the prawns left on his 
land, to the river on the south. This 
is the genesis of the dispute between 
the parties. 

5. The appellant filed Civil 
Suit No. -666 of 1954 against the res- 
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pondents for a perpetual injunction 
restraining them from taking water 
from survey No, 673, from discharg= 
ing the water back through survey 


Number 673, and for a man- 
datory injunction directing them 
to demolish the bund and close 
the sluice-gates. The appellant dis- 


puted the right claimed by the res- 
pondents in its entirety, contending 
that they had no right to the flow of 
water either way for either purpose 
— fishing or agriculture, 


6. The respondents filed Civil 
Suit No. 5 of 1957 for an injunction 
restraining the appellant from fres- 
Passing on the bund constructed by 
them and for preventing the appel- 
lant from interfering with their right 
to take water from Survey No. 673 
and to discharge the water back 
through that land. Respondents 
claimed this prescriptive right for 
fishing as well as for agricultural 
purposes. 


T. Both the suits were insti- 
tuted in the court of the Munsiff 
of Cochin but in view of the time- 
lag between their respective institu- 
tion, they were tried and disposed of 
separately, Bv a judgment dated 
September 20. 1957 the learned Mun- 
siff decreed the appellant’s suit (No. 
666 of 1954) partly, granting an in- 
junction against the respondents to 
the effect that they had no right to 
take water from the appellant's land 
nor to discharge the water back 
through that land for the purposes 
of prawn-fishing. The learned Judge, 
however, expressly upheld the res- 
pondent’ easementary right to the 
two-way flow of water from and 
through the appellant’s land for agri- 
cultural operations during the agri- 
cultural season. 


8. The suit filed by tbe res- 
pondents (No. 5 of 1957) was dispos- 
ed of by the learned Munsiff bya 
judgment dated Octeber 124, 1958. 
Consistently with the decree passed 
in the appellant’s suit, he dismissed 
the respondents’ suit in so far as it 
related to the fishing rights claimed 
by them but decreed it to the extent 
of the right claimed by them in re- 
gard to agricultural user. Briefly, the 
result of the decrees passed im the 
two suits was that the respondents 
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could take water from the appellant’s 
land and discharge water back 
through that land for . agricultural 
purposes only and during the agri- 
cultural season which begins on the 
15th Mecham and ends on 15th Vri- 
schigam of each year. 


9, From the decree passed in 
the appellant’s suit, two cross-appeals 
were filed in the court of the learn- 
ed Subordinate Judge, Ernakulam, the 
appeal filed by the appellant being 
A. S. 64 of 1958 while that filed by 
the respondents being A. S. 66 of 
1958. Similarly, two  cross-appeals 
were filed by the parties as against 
the decree passed by the trial Court 
in the suit filed by the respondents, 
A. S. 1 of 1959 being the one filed 
by the respondents while A. S. 17 of 
1959 being the one filed by the ap- 
pellant, Since these four appeals in- 
volved common questions for deci- 
sion the learned Subordinate Judge 
heard them together and disposed 
them of by a common judgment 
dated January 28, 1960. The learn- 
ed Judge dismissed all the appeals 
and confirmed the decrees passed by 
the trial Court. 


10. No further appeal was 
filed by either side from the decrees 
passed by the learned Subordinate 
Judge in Appeals Nos, 1 of 1959 and 
17 of 1959, which arose out of the 
respondents’ suit, But respondents 
filed a second appeal in the High 
Court against the decrees passed by 
the learned Subordinate Judge in ap- 
’ peal No. 66 of 1958 which arose out 
of the decree passed by the trial 
Court in the suit filed by the ap- 
pellant. That was Second Appeal 
No, 1149 of 1960. 

11. Before the High Court it 
was contended on behalf of the res- 
pondents that the Subordinate Judge 
had failed to consider the entire 
evidence in the case and therefore 
his judgment was vitiated. On the 
other hand, the appellants, who 
were defending the judgment of the 
Subordinate Judge, contended that 
the question raised by the respon- 
dents in their second appeal was 


barred by res judicata as the decrees’ 


passed by the Subordinate Judge in 
appeals arising out of the respondents’ 
suit had become final, not having 
béen appealed against. A learned 
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single Judge of the High Court, by 
his judgment dated July 8, 1964 ac- 
cepted the first of these contentions, 
set aside “the judgment and decree 
of the Subordinate Judge which was 
under appeal” and remanded the ap- 
peal for a fresh hearing. The aw- 
pellant’s contention of res judicata 
was rejected by the learned Judge 
on the ground that since in the four 
appeals the Subordinate Judge had 
passed only one judgment and one 
decree, it was enough for the res- 
pondents to file one appeal in which 
they could challenge every one of the 
findings recorded against them. 


12. On remand, the appeals 
were heard by another Subordinate 
Judge before whom the appellant, 
once again and with some impro- 
priety, pleaded the bar of res judi- 
cata; Impropriety, because the High 
Court having rejected that plea by 
its remanding judgment, the court of 
remand — the Subordinate Judge — 
was bound by the High Court’s deci- 
sion on the question of res judicata. 
Apparently, the learned Subordinate 
Judge was in a doubting disposition 
and he expressed his reaction favour- 
ably by observing that the appel- 
lant’s contention of res judicata was 
plausible. But, very rightly, he pro- 
ceeded to dispose of the matter on 
merits as directed by the High 
Court. By his judgment dated 
December 22, 1964 he dismissed A. S. 
66 of 1958 which was filed by the 
respondents against the decree pass- 
ed by the trial Court in the appel- 
lant’s suit, Thus, the view taken in 
the judgment before remand stood 
confirmed after remand on a further 
consideration of evidence in the 
case, 


13. Respondents filed Second 
Appeal No. 1190 of 1965 against the . 
Subordinate Judge’s judgment, which 
was allowed by a Division Bench of 
the Kerala High Court on April 8, 
1971. The High Court neld that the 
respondents had a right to the flow 
of water through the appellant’s land 


not only for the purposes of agricul- 


ture but for the purposes of prawn- 
fishing also, Appellant raised once 
again the plea of res judicata buit it 
was rejected on the ground, rightly, 
that the plea was concluded by its 
remanding judgment, In the result, 
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the High Court dismissed the appel- 
lant’s suit (No, 666 of 1954), giving 
rise to this appeal by special leave. 


14, Learned counsel appearing 
on behalf of the appellant contends 
that the High Court exceeded its 


jurisdiction in interfering with the 
findings of fact recorded by . the 
Subordinate Judge and that it had 
overlooked certain fundamental prin- 
ciples of law while . adjudicating 
upon the prescriptive claim made by 
the respondents. It is unnecessary to 
go into these questions because an- 
other submission made on behalf of 
the appellant goes to the root of the 
matter and if that submission is ac- 
cepted, the High Court’s judgment 
would be impossible to sustain, The 
contention is that the issue as re- 
gards the respondents’ right to the 
flow of water through the appellant’s 
land for fishing purposes is barred by 
res judicata, and therefore, the High 
Court could not try and decide that 
issue in the second appeal which 
came before it. 


15. This contention is well 
founded and must be accepted. By. 
Section 11. Code of Civil Procedure, 
in so far as relevant, no court shall 
try any suit or issue in which the 
matter directly and substantially in 
issue has been directly and substan- 
tially in issue in a former suit be- 
tween the same parties and has 
been heard and finally decided. - Ex- 
planation I to the section provides 
that the expression "former suit” 
shall denote a suit which has been 
decided prior to the suit in question 
whether or not it was instituted prior 
thereto. The only other aspect of 
the rule of res judicata. which on 
the facts before us must be borne in 
mind is that it is not enough to con- 
stitute a matter res judicata that it 
was in issue in the former suit. It is 
further necessary that it must have 
been in issue directly and substan- 
tially. And a matter cannot be said 
to have been “directly and substan- 
tially” in issue in a suit unless it was 
alleged by one party and denied or 
admitted. either expressly or by 
necessary implication, by the other. 

16. In the instant case, two 
suits were filed in the trial court: 
one by the appellant and the other 
by the respondents, The plaintiff in 
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the first suit was the defendant in 
the second suit while the defendants 
in the first suit were plaintiffs in the 
second, To particularize in the in- 
terests of clarity, appellant who was 
Plaintiff in the earlier suit (No, 666 
of 1954) was the defendant in the 
later suit (No. 5 of 1957), Respon- 
dents who were plaintiffs in suit No. 
5 of 1957 were defendants in suit 
No. 666 of 1954. In the appellant’s 
suit, the trial Court framed the fol- 
lowing issues for decision in so far 
as relevant: 

“1. Whether the defendants have 
trespassed into the north-eastern 
boundary of the plaint schedule pro- 
perty and have begun construction of 
a bund there as alleged in para 3 of 
the plaint? ; 

2. How long has the bund onthe 
western boundary of S. No. 672 been 
in existence? 

3. Whether defendants 1 to 3 
have acquired any right of easement 
over the plaint schedule properties 
as contended for in paras 4 and 5 of 
the written statement? 


4. Whether the defendants en- 
joyed such a right against schedule 
properties as owners and occupiers 
of S. Nos. 672 and 667 openly as of 
right and continuously and for the 
prescribed period? 

5. Whether defendants 1 to 3 
have no out-let for water from 8S. 
Nos. 667, 672, 655, 670 and 671 other 
than through the plaint schedule 
properties? 

6. Whether the right to let in 
and let out water for purpose of 
prawn fishing operation is a right of 
easement capable of being acquired 
in law? SEI 

7. Whether the plaintiff is entitl- 
ed to the injunction prayed for?” 


In the respondents’ suit the following 
issues were framed: 

“1. Whether the plaintiffs have 
got any easement right to let inand. 
let out water from the plaint A 
schedule properties through B sche- 


2, Whether the defendant can 
obstruct that right if any, by putting 
up a bund? 

3. Whether the plaintiffs are en- 
titled to the injunction prayed for?” 

17. The trial Court decreed 
the appellant’s suit partly by holding 


dule property? 


` |poses, 
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that the respondents had not acquir- 
ed any right of easement over: the 

appellant’s land for the ingress and 
‘legress of water for fishing purposes 
but they had established such a 
right for agricultural purposes dur- 
ing the agricultural season. The 
trial Court issued an injunction res- 
training the respondents from taking 
or letting out water from or through 
the appellant’s land for fishing pur- 
In the respondents’ suit, the 
trial Court recorded similar findings 
and issued an injunction against the 
appellant restraining him from inter- 
fering with the respondents’ ease- 
ment right limited to agricultural 
purposes during the agricultural sea- 
son, 


18. Each party being partly 
aggrieved by both the decrees, each 
filed an appeal in the District Court 
against the two decrees. The learned 
Subordinate Judge, sitting in appeal, 
had thus 4 appeals before him, 2 
arising from each suit. He confirm- 


ed the decrees under appeal and 
dismissed all the appeals. 
19. Respondents did not file 


any further appeal against the de- 
cree passed by the District Court in 
the appeals arising out of their suit. 
They filed a second appeal in the 
High Court ‘only as against the de- 
cree passed by the District Court in 
A. S. 66 of 1958 which arose out of 
the decree passed by the trial Court 
in the appellant’s suit, Thus, the 


decision of the District Court ren-: 


dered in the appeal arising out of the 
respondents’ suit became final and 
conclusive, That decision, not hav- 
ing been appealed against, could not 
be re-opened in the second appeal 
arising out of the appellant’s suit. 
The issue whether respondents had 
the easementary right to the flow of 
water through the appellant’s land 
for fishing purposes was directly and 
substantially in issue in the respon- 
dents’ suit. That issue’ was heard 
and finally decided by the District 
Court in a proceeding between the 
same parties and the decision was 
rendered before the High Court de- 
cided the second appeal. The deci- 
sion of the District Court was given 
in an appeal arising out of a suit, 
which though instituted subsequently, 
stood finally: decided before the High 





. Judgment dated April 8, 1971 
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Court disposed of the second appeal 
The decision was therefore one in a 
“former suit’? within the meaning of 
Section 11, Explanation I, Civil Pro- 
cedure Code, Accordingly, the High 
Court was in error in deciding an 
issue which was heard and finally 
decided in a “former suit” and was 
therefore barred. by res judicata. 

20. The High Court in its 
assum- 
ed wrongly that suit No. 666 of 1954 
filed by the appellant and suit No. 5 
of 1954 filed by the respondents 
were “originally disposed of by a 
common judgment.” They were not. 
The appellant’s’ suit was disposed of 
by ‘a judgment dated September 20, 
1957 while the respondents’ suit was 
disposed of by a judgment. dated 
October 11, 1958. Naturally, 2 sepa- 
rate decrees were drawn in the 2 
suits and those decrees gave rise to 
4 cross-appeals, 2 from each suit, 


21, In its remanding judg- 
ment dated July 8, 1964 by which 
the plea of res judicata was repell- 
ed, the High Court relied principal- 
ly on the decision of this Court in 
Narahari v. Shanker, 1950 SCR 754 
That decision is in our opinion dis- 
tinguishable because in that case 
only one suit was filed giving rise to 
2 appeals. A filed a suit against B 
and C which was decreed. B and C 
preferred separate appeals which 
were allowed, by a common judg- 
ment, but the appellate court drew 
2 separate decrees. A preferred an 
appeal against ohne of the decrees 
only and after the period of limita- 
tion was over, he preferred an appeal 
against the other decree on insuffici- 
ent court-fee, The High Court held . 
that A should have filed 2 separate 
appeals and since one of the appeals 
was time-barred, the appeal filed 
within time was barred by res judi- 
cata, This Court held that “there is no 


question of the application. of the 
principle of res judicata”, because 
“when there is only one suit; the 


question of res judicata does not 
arise at all.” This was put on the 
ground that “where there has been 
one trial, one finding, and one deci- 
sion, there need 'not be two appeals 
even though two ‘decrees may ‘have 
been drawn up.” In our case, there 
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were 2 suits and since the appellate 
decree in one of the suits had become 
final, the issues decided. therein 
could not be re-opened in the second 
appeal filed against the decree pass- 
ed in an appeal arising out of an- 
other suit. This precisely is the 
ground on which Narhari’s case. was 
distinguished by this Court in 
Sheodan Singh v. Smt, Daryao Kun- 
war, (1966) 3 SCR 300 = (AIR 1966 
SC 1332), It was held therein that 
where the trial Court has decided 2 
suits having common issues on the 
merits and there are two appeals 
therefrom the decision in one appeal 
will operate as res judicata in the 


other appeal. ; 


22, The circumstance that 
the District Court disposed of the 4 
appeals by a common judgment can- 
mot affect the application of Sec, 11 
because as observed in Badri Nara- 
yan Singh .v. Kamdeo Prasad Singh, 
(1962) 3 SCR 759 = (AIR 1962 SC 
338), even where 2 appeals arise 
out of one proceeding and even if the 
appeals are disposed of by a common 
judgment, the decision in that judg- 
ment may amount to 2 decisions and 
not to one if the subject-matter of 
each appeal is different. The case 
before us is stronger still for the 
application of Section 11 because the 
appeals filed in the District Court 
arose not out of one proceeding but 
out of 2 different suits, one by the 
appellant and the other by the res- 
pondents, The failure of the res- 
pondents to challenge the decision of 
the District Court in so far as it per- 
tained to their suit attracts the ap- 
plication of Section 11 because to 
the extent to which the District 
Court decided issues arising’ in the 
respondents’ suit against them, that 
decision would operate as res judi- 
cata since it was not appealed 
against. : 


23. It is necessary to add that 
the decision rendered by the High 
Court by its judgment of remand 
dated July 8, 1964 in Second Appeal 
No, 1149 of 1950 that the contention 
raised by the respondents is not bar- 
red by res judicata can be re-open- 
ed in this appeal against the final 
judgment of the High Court. The 
decision of this Court in Satyadhyan 
Ghosal v. Sm. Deorajin Debi, (1960) 
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3 SCR 590 = (AIR 1960 SC 941) is 
directly in point on this question. 
Relying upon certain decisions of the 
Privy Council it was held by this 
Court that an interlocutory. order 
which had not been appealed from 
either because no appeal Jay or even 
though an appeal lay an appeal was 
not taken could be challenged in an 
appeal from the final decree or order. 
Accordingly, the circumstance that 
the remanding judgment of the High 
Court was not appealed against, as- 
suming that an appeal. lay there- 
from, cannot preclude the appellant 
from challenging the correctness of 
the view taken by the High Court 
in that judgment. 


24. In view of our decision 
that the contention raised by the 
respondents is: barred by res judi- 


cata, it must be held that the High 
Court was in error in allowing the 
respondents appeal and accepting his 
contention, Accordingly, we allow. 
this appeal, set aside the judgment 
of the High Court and restore that 
of the District Court, In the circum- 
stances, there will be no order as to 
costs. ; 

25. We would like to state by 
way of clarification that our judg- 
ment will not affect the respondents’ 
right to the flow of water through 
the appellant’s land for agricultural 
purposes from 15th Meenam to 15th 
Vrischigam every year. 

, Appeal allowed. 


AIR 1976 SUPREME COURT 1651 
(From: ILR (1975) Kant 1361) 
A. N. RAY C. J., M. H, BEG AND 
JASWANT SINGH, JJ. 
State of Karnataka and another 


etc., Appellants v. Mrs. Elizabeth 
Mayne and another ete, Respon- 
dents. 

Civil Appeals Nos, 1867-1924, 


1952 of 1975 and 9 to 66 of 1976, D/- 
8-4-1976. 

(A) Karnataka Land Revenue 
Act (12 of 1964), Sec. 202 — Coorg 
Land and Revenne Regulation (1 of 
1899) — Rules under — Right con- 
ferred by rules on holders of bane 
land to redeem trees standing on 
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such land is not affected in spite of 
repeal of Regulation, 

Held, however, that those who 
deposited before 15 January, 1974, 50 
per cent of the value of timber as 
determined by the Divisional Forest 
Officer, could be granted permits to 
cut and remove timber, If there 
was any difference between the 50 
per cent of the actual value of timber 
and the amount paid on the basis of 
determination by the Divisional 
‘Forest Officer, the Divisional Forest 
Officer would recover the difference. 


(Paras 6. 7) 
Conclusions arrived in para 59 of 
ILR (1975) Kant 1361 affirmed but 


the observations and opinions of the 
Division Bench of the nature and 
tenure of bane land being unnecessary 
and obiter will not bind the parties. 
, (Para 14) 
‘Mr. L. N. Sinha, Sol. General 
(in Civil Appeals Nos. 1891 and 1952) 
and Mr. K. 5. Puttaswamy, Ist Addl. 
Govt. Advocate (in Civil Appeals Nos. 
1867-1924 and 1952 of 1975), (Mr. B. 
R. G. K. Achar, Advocate with them), 
for Appellants in Civil Appeals Nos. 
1867-1924 and Respondent in Civil 
Appeal No. 1952 of 1975, Mr. S. G. 
Sundaraswamy, Sr, Advocate, (M/s. 
K. S. Gourishankar and K, N. Bhatt, 
Advocates with him), for Appellant 
in: Civil Appeal No. 1952 of 1975 and 
Respondents in Civil Appeal No, 1891 
of 1975. 


Mr. L. N. Sinha, Sol. Gene- 
ral (in Civil Appeal No. 9 of 1976) 
and Mr. K. S. Puttaswamy, Asst. 
Addl. Govt. Advocate, (M/s. Narayan 
- Nettar and B. R. G. K. Achar, Ad- 
vocates with them), for Appellants in 
Civil Appeals Nos, 9 to 66 of 1976. 
- Mr. S. V. Gupte, Sr. Advocate (in 
Civil Appeal No. 1890 of 1975), (M/s. 
S. S. Javali and B. P. Singh, Advo- 
cates with him), for Respondents in 
Civil Appeals Nos, 1875 to 79, 1882- 
83, 1885, 1887-90, 1893, 1895, 1897, 
1902-08, 1909, 1910, 1912, 1914-1917, 
1920, 1923-24 of 1975 and for Res- 
pondent No. 2 in Civil Appeals 
Nos. 1867, 1874, 1880-81, 1884, 1898- 
1901, 1903, 1906-1907 and 1921 of 
1975 and for Respondent in Appeals 
Nos. 9, 13-18, 20, 21, 39-44, 54, 56 
58, 60-63 and for Respondent No. 
1 in Civil Appeals Nos. 1922-23, 37, 
43, 46, 51, 55, 59 and 65 and Res- 
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pondent No, 2 in Civil Appeal No. 38 
of 1976. . 

Judgment of the Court was de= 
livered by 


RAY, C. J.:— These appeals are 
by certificate from the judgment 


dated 18 April, 1975 of the High 
Court of Karnataka. 

2. The respondents were the 
petitioners in the High Court. The 


respondents are either holders of 
bane lands in the District of Coorg 
or holders of such lands who pur- 
chased timber standing on them from 
such holders, 


3. The respondents in the 
High Court asked for writ directing 
the Divisional Forest Officer of the 
State to issue permits to the respon- 
dents to remove trees standing on 
bane lands as particularised in the 
petition. 

4, The Divisional Forest Of- 
ficer refused permits to the respon- 
dents to cut trees and remove tim- 
ber. The two grounds on which 
the respondents challenged the order 
of refusal are these: First, the res- 
pondents claimed a vested right to 
redeem the trees on bane lands on 
payment of 50 per cent of the value 
of timber under Coorg Land and Re- 
venue Regulation of 1899 and the 
rules framed thereunder, Second, the 
respondents claimed that, by Section 
75 of the Karnataka Land Revenue 
Act, 1964, an absolute right was con- 
ferred on them in respect of trees 
on bane lands and the Government 
have no right even to demand 50 per 
cent of the value. 


5. The learned single Judge 
referred to the provisions of Coorg 
Land and Revenue Regulation of 
1899 and in particular Rule 97 
thereof. The learned single Judge 
came to the conclusion that rules 
conferred a right on the holders of 
bane land to redeem the trees stand- 
ing on such Bane lands, He also 
held that under the rules, the res- 
pondents were required to pay 50 
per cent of the value of the timber 
to the State along with other inci- 
dental charges. 


6. The contention of the State 
that the Coorg Land and Revenue 
Regulation, 1899 was repealed and, 
therefore, the respondents had no 
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right under those Regulations to re- 
move timber was repelled by the 
learned single Judge. The learned 
Judge held that Section 202 of the 
Karnataka Land Revenue Act of 1964 
did not affect the right acquired by 
the holders of Bane lands in spite of 
repeal of the Coorg Land and Re- 
venue Regulation of 1899. In this 
view of the matter, the learned 
single Judge did not consider it 
necessary to express any opinion on 
the second contention of the respon- 
dents whether under Section 75 of 
the Karnataka Land Revenue Act of 
1964, the State had no right to de- 
mand 50 per cent of the value, 


4. The Division Bench on ap- 
peal held that the respondents could 
be divided into two categories, As to 
the first category, the Division 
Bench in sub-paragraph (1) of para- 
graph 59 of the judgment said that 
those who deposited before 15 Janu- 
ary, 1974, 50 per cent of the value 
of timber as determined by the 
Divisional Forest Officer, could be 
granted: permits to cut and remove 
timber, If there was any difference 
between the 50 per cent of the ac- 
tual value of timber and the amount 
paid on the basis of determination by 
the Divisional Forest Officer, the 
Divisional Forest Officer would re- 
cover the difference as mentioned in 
the said paragraph 59 (1). 

8. In sub-paragraph (2) of 
paragraph 59, the Division Bench 
dealt with respondents who did not 
fall within category 1; but made ap- 
plications before 15 January, 1974. 

9, | The Solicitor General ap- 
pearing for the State with his usual 
fairness said that he did not want to 
take up time of the Court in going 
into the merits of the appeals, He 
accepted the conclusions of the High 
Court in paragraph 59 of the judg- 
ment. The result is that the conclu- 
sions of the High Court in paragraph 
59 are affirmed. ` 

10. The matter, however, does 
not end there because counsel for 
the respondents submitted that the 
Division Bench went into the nature 
and tenure of Bane lands and ex- 
pressed views which are not correct 
and which in any event were not 
necessary for the purpose of the pre- 
sent case. 
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11. The learned single Judge 
rightly did not express any view on 
the second question as to whether the 
Bane land holders could ask for re- 
moval of trees without payment of 
full value. The Division | Bench, 
however, in paragraphs 16 and 20 
dealt with the legal position of Bane 
lands prior to 1 November, 1899, in 
paragraph 30 on the legal position 
between 1.November 1899 and 1 
April 1964 and in paragraphs 36 .and 
43 on the legal position after 1 
April 1964, The Division Bench of 
the High Court in paragraphs 17 and 
19 of the judgment dealt with Bane 
and Kumki lands and equated the 
same, 


12. It may be stated here 
that one of the respondents, Consoli- 
dated Coffee Ltd., also filed an ap- 
peal from the judgment of the High 
Court, The Solicitor General contend- 
ed that the Consolidated Coffee Ltd. 
was not competent to file an appeal 
because the company had obtained 
relief and could not, therefore, at- 
tack the judgment. - 


13. Having heard the Solici-+ 
tor General and counsel for the res- 
pondents, we are of opinion that the 
course adopted by the learned single 
Judge was correct, The Division 
Bench of the High Court need not 
have gone into the question on the 
nature and tenure of Bane lands and 
expressed opinion on rights of the 
parties, These observations were not 
necessary, 


14. We, therefore, hold that 
we affirm the conclusions of the Divi- 
sion Bench of High Court as stated 
in paragraph 59 of the judgment 
and make it clear .that the observa- 
tions and opinions expressed by the} - 
Division Bench on the nature and 
tenure of Bane lands and rights of 
the parties will not bind the parties] . 
on these questions in future, It will 
be open to both parties, namely, the 
ene pens and respondents to urge 
their rival contentions on these 
questions if in future there will be 
any dispute between the parties, 


15. The directions given by 
the Division Bench in Para, 59 of 
the judgment will be followed by 
the parties. The directions are ex- 
Plicable because of 15 January 1974 
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being taken as the dividing line with 
regard to persons who made pay- 
ment and persons who did not make 
payment consequent upon the repeal 
of Rule 137 of the Karnataka Forest 


` Rule, 1969. 


16. The appeals are dismiss- 


ed. Parties will pay and bear their 


own costs. 
Appeals dismissed. 


AIR 1976 SUPREME COURT 1654 

(From: AIR 1975 Punj 102) 

A. N. RAY C. J., M. H. BEG, 
R. S. SARKARIA AND P, N. 
SHINGHAL, JJ. 

_ Civil Appeals Nos. 844 to 860 of 

1975. 
State of Haryana and another, 
Appellants v. Chanan Mal ete. Res- 
pondents, 

_ And 

Writ Petns. - Nos, 1309-1318 - and 
1371-1373 of 1975. 

Amrit Singh and others etc., 
Petitioners v. State of Haryana and 
others, Respondents. 

Civil Appeals Nos. 844 to 860 of 
1975 and Writ Petns, Nos, 1309-1318 
and 1371-1373 of 1975, D/- 18-3-1976. 


(A) Constitution of India, Arti- 
eles 31 (2), 254, 246 Haryana 
Minerals (Vesting of Rights) Act (48 
of 1973), Pre — Constitutional vali- 
dity — Haryana Act, if repugnant to 
Mines and Minerals (Regulations of 


Development) Act (1957). AIR 1975 
Punj 102, Reversed — Mines and 
Minerals (Regulations of Develop- 


ment) Act (1957), Pre). 
The provisions of the Central: Act 


` (Le. the Mines and Minerals (Regula- 


tion and Development) Act), show 
that, subject to the overall supervi- 
sion of the Central Government, the 
State Government has a sphere of 
its own powers and can take legally 
specified actions under the Central 
Act and rules made thereunder, Thus, 
the whole field of control and regu- 
lation under the provisions of the 
Central Act cannot be said to be re- 
served for the Central Government 
(Para 17) 

Saltpetre was declared a minor 
mineral by Haryana Govt. notifica- 
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tion on 21-1-1967, Tts deposits were 
found in 638 villages. The State of 


Haryana considered itself to be the 
owner of these deposits on the 
strength of entries in' the records of 
rights (Wajib-ul-arz) of these villages 
and used to auction them in accord- 
ance with the Punjab Minor Mine- 
rals Concession Rules, 1964. But on 
25-5-1971 in Writ Petn. (C.W. No. 
1221 of 1971) the Punjab and Har- 
yana High Court held that unless the 
mineral deposits were _ specifically 
mentioned in the Wajiz-ul-arz of a 
village as having vested in the State, 
their ownership would still remain 
vested in the former proprietors men- 
tioned as owners of their lands in a 
Waiib-ul-arz. . As a result of this 
decision, the right to Saltpetre de- 
posits was found to be vested in in- 
dividual proprietors of their estates 
and Gram Panchayats in about 600 
out of 638 villages, In order to meet 
this situation, the Haryana Minerals 
(Vesting of Rights) Act (48 of 1973) 
was framed and passed. The Presi- 
dent of India gave his assent to it on 
6-12-1973. It was thus a logical co- 
rollary of land reforms. Apparently, 
there was no conflict between the 
State and the Union Governments on 
the policy underlying the Act. 

7 (Para 29) 


Tt cannot be said that the provi-~ 
sions of the Central Act would be 
really unworkable by mere change 
of ownership of land in which mine- 
ral deposits are found. Courts have 
to judge the character of the Har- 
yana Act by the substance and ef- 
fect of its provisions and not merely 
by the purpose given in the state- 
ment of reasons and objects behind 
it. The object and effect of the 
Haryana Act was to acquire proprie- 
tary rights to mineral deposits in 
“land”, Its provisions, however, do 
not mention leasehold or licensee 
rights, Obviously, this is so because 
these rights are governed by the 
Central Act. _(Para 31) 


In view of Sec. 16 (1) (b) of the 
Central Act as it now stands after 
amendment in 1972,. Parliament itself 
contemplated State legislation for 
vesting of lands containing mineral 
deposits in the State Govt. Parlia- 
ment did not intend to trench upon 
powers of State Legislatures under 
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Entry 18 of List II, read with Entry 
42 of List III, Again, in view of Sec- 
tion 17 of thé Central Act there was 
no intention to interfere with vesting 
of lands in the States by the provi- 
sions of the Central Act. (Para 33) 

Hence, Haryana Minerals (Vesting 
of Rights) Act, 1973, is valid, as it is 
not, in any way, repugnant to the 
provisions of the Mines and Minerals 
(Regulation of Development) Act 67 
of 1957, made by Parliament. Owner- 
ship rights could be and have been 
validly acquired by the Haryana 
Govt. under the Haryana Act. AIR 
1975 Punj 102, Reversed. Case law 
discussed. (Para 42) 


(B) Constitution of India, Article 
133 — Changes in law — Duty of 
court to take judicial notice of, 

‘No new question is allowed to be 
raised simply because Courts have 
permitted parties to place their points 
of view on the same question after 
taking into account some changes in 
the Central Act. Indeed, Courts are 
bound to take judicial notice of the 
law as it exists after its amendment. 
They can only apply the law as it 
exists and not the law as it once 
was. (Para 32) 


(C) Constitution of India, Article 
31-A — Scope of. 

Art, 31-A is not confined to 
legislation for agrarian reform, Agra- 
rian reform is only one of the pos- 
sible or alternative objects of such 
acquisition, Power to legislate for 
the acquisition of the whole of an 
estate or “tenure” would include the 
power to legislate for any part of it 

(Para 34) 

(D) Constitution of. India, Article 
226 — Mandamus — Duty of peti- 
tioners, 

Any petitioner who applies for 
a writ or order in the nature of a 
Mandamus should, in compliance with 
a well-known rule of practice, ordi- 
narily, first call upon the authority 
concerned to discharge its legal -ob- 
ligation and show that it has refused 
or neglected to carry it out within 
a reasonable time before applying to 
a Court for such an order even 
where the alleged obligation is esta- 
blished. . » (Para 42) 

(E) Interpretation of Statutes — 
Statement of Objects and Reasons — 
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‘for Appellant in Civil Appeals 


‘{Pr. 1] S.C. 1655 


Reference to — Not permissible, if 
language of the operative parts of 
the Act is undoubtedly clear. 


(Para 31) 
Cases Referred: ewes Paras 
(1974) 78 Cal WN 4 36 


AIR 1972 Punj and ar 50 = 74 P 
LR 897 
ar 1970 SC 1436 = (1970) 2 sch 
00 25, 
ie oo SC 1284 = (1964) i SCR 


p 24, 31 

AIR * 963 SC 1241 = (1964) 1 
371 5, 20, 21, 22, 23, 30, 36 
er ee SC 459 = (1961) 2 SCR 
5, 19, 24, 25 
An "1960 Cal 646 = 66 Cal WN 304 
36 


Mr. M. C. Bhandare, Sr. Advo- 
cate (in Civil Appeals Nos. 844-860 
of 1975) and Dr. L. N, Singhvi, Sr. 
Advocate (in all Writ Petns.); (Mr. 
R. N. Sachthey, Advocate with them), 
and 
Respondents in Writ Petns; Mr, S. 
Gopal Singh, Sr. Advocate, (Mr, P. 
Keshwa Pillai, Advocate with him), 
for Petitioners in Writ Petns. Nos. 
1309-18 of 1975; Mr. Harbans Singh 
Marwah, Advocate for Petitioners in 
Writ Petns, Nos, 1871-73 of 1975; 
Mr. A. K. Sen, Sr. Advocate, (M/s. 
Kapil Sibbal S. K. Jain and S. S. 
Khanduja, Advocates with him), for 
Respondents in all excepting Civil 


’ Appeals Nos. 852, 853 and 855 of 


1975; Mr. Naunit Lal, for Intervener 
in Civil Appeal No. 845 of 1975, Shri 
Dhyan Singh ete. 


Judgment of the Court was de- 
livered by 


M. H. BEG, Je — The seventeen 
appeals before us by the State and 
by the Director of Industries of Har- 
yana, after certification under Arti- 
cle 133 (1) (a) (b) of the Constitu- 
tion, are directed against a judgment 
of the High Court of Punjab and 
Haryana on Writ Petitions of owners 
of lands and lessees of mineral rights 
in land seeking reliefs in the nature 
of Mandamus to enforce fundamental 
rights conferred by Article 31 (2) and 
to restrain the Government of Har- 
yana from taking any action to im- 
plement two notifications: (i) No. 
1217-2-1-B-II-74/7622 dated the 20th 
February 1974; and, (ii) No. GIG/SP/ 
Auc/1173/3075-C dated the 22nd 
February, 1974, after declaring void 
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the Haryana Minerals (Vesting of 
Rights) Act, 1973 (hereinafter refer- 
red to as ‘the Haryana Act’) 


2, Under the notification of 
20th February, 1974, the State Gov- 
ernment purported to acquire rights 
to Saltpetre, a minor mineral. in the 
land described in a schedule append- 
ed to the notification issued in exer- 
cise of power conferred by Section 3, 
sub-section (i) of the Haryana Act. 
By the notification of 22nd February, 
1974, the State Govt, announced to 
the general public that certain salt- 
petre bearing areas in the State of 
Haryana, mentioned therein, would 
be auctioned on the dates given 
there, The notifications have 
been placed before us. But from 
the averments in the statements. on 


. 
\ 


behalf of the State and on behalf of` 


some of the respondents in the affi- 
davits supporting their respective 
cases in proceedings for a stay of the 
operation of the High Court’s judg- 
ment, it appears that the intention 
of the State was to acquire Saltpetre 
deposits in lands whose owners had 
- granted mining leases claimed by 
petitioners in the High Court to be 
subsisting. The auctions advertised 


were probably of fresh lessee rights.. 


Whether the auctions were to be of 
ownership or lessee rights in lands, 
the result was that one owner or 
one lessee was to be substituted by 
another in each case as a result of 
acquisition and sale. . The State was 
to get the difference between the 
price of acquisition and amount rea- 
lised on sale of each part sold. The 
apparent effect of mere change of 
owners or lessees was that the State 
of Haryana would benefit financially 
from the acquisitions and sales. al- 
though the object of the Haryana 
Act was said to include conservation 
as well as “scientific exploitation” of 
mineral resources. 
appellant State also seemed to be 
that the owners of lands had “hapha- 
zardly” created lessee rights in con- 
travention of the Puniab Minor 
Minerals Concession Rules, 1954, 
made under the provisions of the 
Mines and Minerals (Regulation of 
Development) Act 67 of 1957 (here- 
inafter referred to as ‘the Central 
Act’), Learned Counsel for the ap- 
pellant State contended that the Har- 
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The case of the. 


A.L R. 


yana Act was only meant to supple- 
ment and not supplant the Central 
Act. The State claimed to be deal- 
ing with lessee rights under the 
Central Act and not under the Har- 
yana Act at all. 

i 3. The case of the petitioners 
in the High Court was: 

Firstly, that the Haryana Act 
was beyond the competence of the 
State Legislature - inasmuch as the 
field on which this Act operated was 
necessarily occupied already by the 


provisions of the Central Act en- 
acted under entry No. 54 of the 
Union List (List I) of the Seventh 
Schedule. to the Constitution which 
reads as follows: 

_ “54. Regulation of mines and 
mineral development to the extent 
to which such regulation and 
development under the control of 


the Union is declared by Parliament 
by law to be expedient in the public 
interest.” 


, Secondly, that the purported ac- 
quisition under the Haryana Act of- 
fended the provisions -of Article 31 
(2) inasmuch as it was neither for a 
public purpose nor for adequate com- 
pensation, the provision for compen- 
sation in thé Act being, according to 
the petitioners, illusory. 


; 4. A Division Bench of the 
High Court allowed the Writ  Peti-. 
tions and quashed the impugned noti- 
fications after declaring the Act to 
be ultra vires. It also held that the 
Haryana Act violated Article 31 (2). 
It found the compensation provided 
by the Haryana Act to be grossly 
low and illusory, although its view 
was that, judging from the statement 
of reasons and objects of the Har- 
yana Act, a public purpose was made 
out, The stated reasons and objects 
of the Haryana Act showed that the 
acquisition was to be made to pro- 
tect the mineral potentialities of the 
land and. to ensure their proper 
development and exploitation on 
scientific lines, If this was the ac- 
tual purpose behind the Haryana Act 
it did not materially differ from that 
which could be said to lie behind 
the Central Act. 


5. The real question, however, 
was not whether any of the purposes 
of the two Acts were common but 
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whether the provisions of the Cen- 
tral Act so operated as necessarily to 
exclude, in carrying out their objects, 


the operation of the State Act. The. 


High Court had held that, in view of 
the declaration contained in Section 2 
of the Central Act, and decisions of 
this Court in the Hingir-Rampur 
Coal Co. Ltd v. State of Orissa, (1961) 
2 SCR 537 = (AIR 1961 SC 459) 
State of West Bengal v. Union of 
India, (1964) 1 SCR 371 = (AIR 
1963 SC 1241) State of Orissa v. M. 
A. Tulloch and Co., (1964) 4 SCR 461 
= (AIR 1964 SC 1284) and Baijnath 
Kedia v, State of Bihar, (1970) 2 
SCR 100 = (AIR 1970 SC 1436) the 
field covered by the impugned Act 
was already fully occupied by the 


Central Legislation so that theState - 


Act had to be held to be inoperative 
and void for repugnancy. 


6. Section 2 of the 
Act lays down: 


“It is hereby declared that it is 
expedient in the public interest that 
the Union should take under its çon- 
trol the regulation of mines and the 
development of minerals to the ex- 
tent hereinafter’ provided.” 

Section 3 (a) of this Act says: 

*'minerals’ includes all minerals 
except mineral oils;” 


Section 3 (c) reads: 

' "mining lease’ means a lease 
granted for the purpose of undertak- 
ing mining operations, and includes a 
sub-lease granted for such purpose”; 
Section 3 (d) enacts: 

“mining operations’ means any 
operations undertaken for the pur- 
pose of mining any mineral;” 

Section 3 (e) elucidates: 

“minor minerals’ means building 
stones, gravel, ordinary clay, ordi- 
nary sand other than sand used for 
prescribed purposes, and any other 
mineral which the Central Govern- 
ment may, by notification in the offi- 
cial Gazette, declare to be a minor 
mineral” 

Section 3 (g) indicates: 

“prospecting licence’ means @ 
licence granted for the purpose of 
undertaking prospecting operations;” 
Section 3 (h) enacts: 

‘prospecting operations’ means 
any operations undertaken for the 


Central 
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‘gulation of 
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purpose of exploring, locating or 
proving mineral deposits;” 

Section 3 (i) lays down: 
“the expressions, ‘mine’ and 
‘owner’, have the meanings assigned 


to them in the Mines Act, 1952.” 


T. Sections 4 to 9 of the Cen- 
tral Act deal with general restric- 
tions on propecting and mining ope- 
rations, Section 4 indicates that. all- 
prospecting and mining operations 
will be governed by theCentral Act. 
But. Section 4A, introduced by Sec- 
tion 2 of the Central Act 56 of 1972. 
lays down: .- 


“4A. (1) Where the Central Gov- 
ernment after consultation with the 
State Government, is of opinion that 
it is expedient in the interest of re- 
mines and mineral 
development so to do, it may request 
the State Government to make a 
premature termination of a mining 
lease in respect of any mineral, 
other than a minor mineral, and, on 
receipt of such request, the State 
Government shall make an order 
making a premature termination of 
such mining lease. and granting a 
fresh mining lease in favour of such 
Government company or corporation 
owned or controlled “by Government 
as it may think fit.” 


8. Section 5 concerns restric- 
tions on the grant of prospecting li- 
cences or mining leases. It shows 
that these will be granted by the 
State Government and the Central 
Government was to give its approval 
in certain specified cases only, Sec. 6° 
indicates areas for which a prospect- 
ing licence or mining lease or more 
than one licence or lease may be 
granted in any one State. The Cen- 
tral Government could make excep- 
tions to this rule. Section 7 limits 
duration of a prospecting licence, 
which is evidently to be granted by 
the State Government, to‘one year 
for mica and two years for other 
minerals, subject to renewal, and, in 
the case of scheduled minerals, sub- 
ject to approval by Central Govern- 
ment for each grant or renewal. 
Similarly, Section 8 provides periods 
of grant and renewal of leases by 
the State Government. Section 9 
deals with Royalties in respect of 
mining leases, Section 9A is concern- 
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ed with the dead rent to be paid by 
the lessee to the State Government 
subject to the regulation of it by the 
Central Government, 


9. Sections 10 to 12 of the 
Central Act contain procedure for 
obtaining prospecting licences or min- 
ing leases in land in which mineral 
rights vest in the Govt. It is true 
that it is not specified here in which 
Govt, rights to minerals in any land 
vest. But, the machinery provided 
for applications and for maintaining 
the registers of applications for pros~ 
pecting licences and mining leases 
shows that it is the State Govern- 
ment which will be concerned with 
this matter subject to the provisions 
of Sections 10 to 12 of the Act. 


10. Rules for regulating the 
grant of ‘prospecting licences and 
mining leases are to be made by the 
Central Govt. according to the de- 
tailed provisions of Section 13 and 
Section 13A. Section 14, however, 
lays down: 


l "14, The provisions of Sections 4 
to 13 (inclusive) shall not apply to 
quarry leases, mining leases, or other 
mineral concessions in respect of mi- 
nor minerals.” 

Section 15 makes it clear that it is 
the State Goyt. which has the 
power to make rules for regulating 
the grant of quarry leases, mining 
Jeases, or other mineral concessions 
in respect of “minor minerals” and 
for purposes connected therewith. 

11. Section 16 (1) of 
Central Act enacts: 

“16 (1) (a). All mining leases 
granted before the commencement of 
the Mines and Minerals (Regulation 
and Development) Amendment Act, 
1972, if in force at such commence- 
ment, shall be brought into confor- 
mity with the provisions of this Act, 
and the rules made thereunder, 
within six months from such com- 
mencement, or such further time as 
the Central Government may, by 
general or special order, specify in 
this behalf 

(b) Where the rights under any 
‘mining lease, granted: by the proprie- 
tor of an estate or tenure before the 
commencement of the Mines and 
Minerals (Regulation and Develop- 
ment) Amendment Act, 1972, have 


the 
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vested, on or after the 25th day of 
October, 1949, in the State Govern- 
ment in pursuance of the provisions 
of any Act of any Provincial or 
State Legislature which provides for 
the acquisition of estates or tenures 
or provides for agrarian reform, such 
mining lease shall be brought into 
conformity with the provisions of 
this Act and the rules made there- 
under within six months from the 
commencement of the Mines and 
Minerals (Regulation and Develop- 
ment) Amendment Act, 1972, or with- ` 
in such further time as the Central 
Government may, by general or 
special order, specify in this be- 
half.” 

Section 16 (2) provides for rules to ` 
be made by the Central Govern- 
ment to carry out the purposes of 
Section 16 (1). 


12. Special powers ‘ot Central 
Govt, in respect of mining operations 
in certain lands are provided for in 
Section 17, Clause (1) of this Sec- 
tion reads:— : 

“17 (1). The provisions of this 
Section shall apply in respect of 
land in which the minerals vest in 
the Government of a State or any 
other person.” 

Clause (2) of Section 17 provides for 
undertakings by the Central Govt., 
in consultation with the State Govt., 
of prospecting or mining operations 
‘in any area not already held under 
any prospecting licence or mining 

lease......... ” Section 17 (3) makes 
the Central Govt. liable in such cases 
to pay the State Govt. prospecting 
fee, royalty, surface rent, or dead 
rent, as the case may be, atthesame 
rate at which it would have been 
payable under this Act, if such pro- 
specting or mining operations had 
been undertaken by a private person 
under a prospecting licence or mining 
lease. ` Section 17 (4) contains powers 
of the Central Govt., in consultation 
with the State Government, to prohi- 
bit grant of prospecting or mining 
leases in any area specified ina 
notification. i a 

13. Section 18, dealing with 
the development of. minerals, enacts: 

“18 (1) It shall be the duty of 
the Central Government to take all 
‘such steps as may be necessary ‘for 
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minerals in India, and for that 
purpose the Central Government 
may, by notification in the Official 


Gazette, make such rules as it thinks 
fit. 


prejudice to the generality of the 
foregoing power, such rules may pro- 
vide for all or any of the following 
Matters, namely:— 

(a) the opening of new mines 
and the regulation of mining opera- 
tions in any area; 

(b) the regulation of the excava- 
tion or collection of minerals from 
any mine; 

(c) the measures to be taken by 
owners of mines for the purpose of 
beneficiation of ores, including the 
provision of suitable contrivances for 
such purpose; ; 

(d) the development 
resources in any area; 

(e) the notification of all 
borings and shaft sinkings and the 
preservation of bore-hole records, 
and specimens of cores of all new 
bore-holes; 


(f) the regulation of the arrange- 
ments for the storage of minerals 
and the stocks thereof that may be 
kept by any person; 

(g) the submission of samples of 
minerals from any mine by the 
owner thereof and. the manner in 
which and the authority to which 
such samples shall be submitted; and 
the taking of samples of any mine- 
Tals from any mine by the State 
Government or any other authority 
specified by it in that behalf; and 

(h) the submission by owners of 
mines’ of such special or periodical 
returns and reports as may be speci- 
fied, and the form in which and the 


of mineral 


new 


authority to which such returns and 


reports shall be submitted. 


(3) All rules made under this 
section shall be binding on the 
Government.” . 

14. It should be noted that 


Section 18 set out above empowers 
the Central Government to make 
rules for the “conservation and 
development of minerals in any part 
of India.” The State Government is 
mot even entitled under Central Act 
to be consulted about this subject, 


(2) In particular, and without 
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the conservation and development of’ 


but it is bound by the rules made 
on it by the Central Govt. The 
term “Government”, according to 


Section 3 (23) of the General Clauses 
Act, includes both the Central Gov- 
ernment and a State Government. 


15. Section 18A, sub-section 
(1) inserted by Section 11 of the 
Act of 56 of 1972, does, however, 
require consultation with the State 
Govt. on one matter, It says: 


“18-A, (1) Where the Central 
Government is of opinion that for 
the conservation and development of 
minerals in India, it is necessary to 
collect as precise information as 
possible with regard to any mineral 
available in or under any land in 
relation to which any prospecting li- 
cence or mining lease has been 
granted, whether by the State Gov- 
ernment or by any other person, the 
Central Government may authorise 
the Geological Survey of India, or 
such other authority or agency as it 
may specify in this behalf, to carry 
out such detailed investigations for 
the purpose of obtaining such infor- 
mation as may be necessary: 


Provided that in the cases of pro- 

specting licences or mining leases 
granted by a State Government, no 
such authorisation shall be made ex- 
cept after consultation with the 
State Government.” 
The remaining clauses (2) to (6) of 
Section 18A deal with the conse- 
quences of the authorisation of in- 
vestigation by the Central Govern- 
ment and matters connected there- 
with, The proviso to clause (6) deal- 
ing with the costs of investigation 
enacts: — 

“Provided that where the State 
Government or other person in whom 
the minerals are vested or the hol- 
der of any prospecting licence or min- 
ing lease applies to the Central 
Government to furnish to it or him 


a copy of the report submitted 
under sub-s. (5), that State Gov- 
ernment or other person or the 


holder of a prospecting licence or 
Mining lease, as the case may be, 
shall bear such reasonable part of 
the costs of investigation as the Cen- 
tral Government may specify in this 
behalf and shall, on payment of such 
part of the costs of investigation, be 
entitled to receive from the Central 
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Government a true copy of the re- 
port submitted to it under sub-sec- 
tion (5).” 

16. Miscellaneous provisions 
are contained in Sections 19 to 33 of 
the Central Act. Here, Section 19 
lays down: 

“19. Any prospecting licence or 
mining lease granted, renewed or ac- 
quired in contravention of the pro- 
visions of this Act or any rules or 
orders made thereunder shall be 
void and of no effect.” 

Section 20 enacts: 

“20. The provisions of this Act 
and the rules made thereunder shall 
apply in relation to the renewal after 
the commencement of this Act of 
any prospecting licence or mining 
lease granted before such commence- 
ment as they apply in relation to the 
renewal of a prospecting licence or 
mining lease granted after such com- 
mencement.” 

Section 21 provides for penalties for 
anyone who contravenes the provi- 
sions of Section 4 (1) of the Act. 
Among these miscellaneous provisions 


is Section 25 recast by Section 14 of. 


Act 56 of 1972. It lays down that: 
“Any rent, royalty, tax, fee or 
other sum due to the Government 
under this Act or the rules made 
_ thereunder or under the terms and 
conditions of any prospecting. licence 
or mining lease may, on a certificate 
of such officer as may be specified 
by the State Government in this be- 
half by general or special order, be 
recovered in the same manner as an 
arrear of land revenue.” 
Section 25, sub-section (2) 
that these dues are to be specified 
either by the Act or by the Rules 
made thereunder or under the 
terms and conditions of any prospec- 
tive licence or mining. lease. The 
control, however, is of officers ap- 
pointed by the State Government. 
17. Section 26 provides for 
delegation of the powers of the 
Central Government by notification in 
the official Gazette to either the 
State Government or any officer - or 
authority either subordinate to the 
Central Government or the State 
Government, Section 30 shows that 
the orders made by the State Gov- 
ernment or other authority in exer- 
cise of powers by or under the 
Central Act are revisable by the 


shows 
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‘Central Government. Hence, the 
provisions of the Central Act show 
that, subject to the overall supervi- 
sion of the Central Government, the 
State Government has a sphere of 
its own powers and can take legally 
specified actions under the Central 
Act and rules made thereunder. 
Thus, the whole field of control and 
regulation under the provisions of 
the Central Act 67 of 1957 cannot be 
said to be reserved for the Central 
Government. 

18. As indicated above, there 
have been some very significant 
changes by the Central Act 56 of 
1972. These seem to us to make it 
necessary to reconsider the effect of 
the declaration contained in See 2 
of the Central Act as interpreted by 
the decisions of this Court so far. 
Before outlining the provisions of 
Haryana Act, we may indicate the 
position resulting from the four deci- 
sions mentioned above relied upon 
by the Punjab and Haryana High 
Court. 

19. In Hingir-Rampur Coal 
Co’s case (AIR 1961 SC 459) (supra), 
the validity of the Orissa Mining 
Areas’ Development Fund Act, 1952, 
was questioned on the ground that 
it authorised the State of Orissa to 
Impose a cess on the valuation of the 
minerals, The State of Orissa had 
relied upon entries 23 and 66 of the 
State List (List II) of the Seventh 
Schedule. Entry 23 of List II is: 

“Regulation of mines and mine~ 
ral development subject to the pro- 
visions of List I- with respect to re- 
gulation and development under the 
control of the Union.” 

And, Entry 66 of List II is: 

“Fees in respect of any of the 
matters in this list, but not including 
fees taken in any court.” 

The petitioning Coal Co. had relied 
on Entry 84 of List I of the Seventh 
Schedule empowering the Parliament 
alone to impose excise duty on to- 
bacco and other manufactured goods 
with the exception of alcoholic li- 
quor, opium, Indian hemp, and other 
narcotics, It had also cited, in 
support of its case, Entry 52 of List 
I of ‘Industries, the control of which 
by the Union is declared by Parlia- 
ment by law to be expedient in the 
publie interest.” Furthermore, the 
Coal Company relied on Entry 54 of 
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List I relating to Mines and mine- 
ral development, already set out 
above, This Court held that the im- 
position of the cess under the State 
enactment was really a fee falling 
within Entries 23 and 66 of List I 


of the Seventh Schedule. It held 
that the State Act was neither hit 
by Entry 54 read with Mines and 


Minerals Development Act 3 of 1948, 
nor by Entry 52 of List I, The deci- 
sion in that case turned on an in- 
terpretation of Article 372 of the 
Constitution. It was held that a 
declaration in the Act of 1948 could 
not be equated with a declaration 
made by the Parliament in a post- 
Constitution enactment in terms of 
Entry 54 of List I. It was, therefore, 
not really a decision on the effect of 
Section 2 of the Central Act 67 of 
1957. $ 

20. State of West Bengal v. 
Union of India, (AIR 1963 SC 1241) 
(supra) was the case of a suit filed by 
the State of West Bengal against the 
Union. It was contended, on behalf 
of West Bengal State, that the Coal 
Bearing Areas (Acquisition and 
Development) Act, 1957, enacted by 
Parliament, proposing to acquire cer- 
tain coal bearing areas in the State, 
did not apply to areas owned by the 
State itself, and, in the alternative, 


that, even if it did so apply to areas. 


owned by the State of West Bengal, 
it was beyond the legislative com- 
-petence of Parliament because Entry 
42 in the Concurrent List (List IT) 
did not authorise an acquisition of 
property already vested in the State 
although this entry in the Concur- 
rent List merely reads: “acquisition 
and requisitioning of property.” It 
was urged there that, without a con- 
stitutional amendment, Parliament 
could not acquire the property of the 
State of West Bengal under the pro- 
visions of the impugned Act. It was 
held there (at p. 417) (of SCR) = 
(at page 1259 of ATR): 


PORY the power of the Union to 
legislate in respect of property situate 
in the States even if the States are 
regarded qua the Union as Sovereign, 
remains unrestricted, and the State 
property is not immune from its 
operation, Exercising powers under 
the diverse entries which have been 
referred to earlier, the Union Par- 
liament could legislate so as to 
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trench upon the rights of the State 
in the property vested in them. If 
exclusion of State property from the 
purview of Union legislation is re- 
garded as implicit in those entries in 
List I it would be difficult if not 
impossible for the Union Govern- 
ment to carry out its obligations in 
respect of matters of national impor- 
tance.” 


21. Learned Counsel for ‘the 
appellant State before us has relied 
upon the case of State of West Ben- 
gal, (AIR 1963 SC 1241) (supra) for 
contending that the powers of the 
State of Haryana to acquire land are 
not impaired by the declaration con- ` 
tained in the Central Act. He cited 
the rule of construction stated there 
as follows (at p. 393) (of SCR) = (at 
page 1251 of AIR): 


“Unless a law expressly or by 
necessary implication so provides, a 
State is not bound thereby, This 
well-recognised rule applies to the 
interpretation of the Constitution. 
Therefore, in the absence of any pro- 
vision express or necessarily imply- 
ing that the property of the State 
could be acquired by the Union, the 
rights claimed by the Union to legis- 
late for acquisition of State property 
must be negatived.” | 
Applying this rule, he contends that 
the powers of the State Government 
to acquire land are left intact by the 
Central Act 67 of 1957. 


22, Learned’ Counsel for the . 


respondent, however, relied on an- 
other passage in the State of West 
Bengal’s case (AIR 1963 SC 1241) 
(supra) to submit that, legislative 
power for acquisition of minerals for 
their development and conservation 
must be deemed to be vested in Par- 
liament now even if the mineral re- 
sources are situated in the State. He 
quoted (at p. 436) (of SCR) = (at 
pp. 1265-1266 of ATR):— 

“By making the requisite decla- 
rations under Entry 54 of List I, 
the Union Parliament assumed power 
to regulate mines and minerals and 
thereby to deny to all agencies not 
under the control of the Union, 
authority to work the mines, It 
could searcely be imagined that the 
Constitution makers while intending 
to confer an exclusive power. to 


work mines and minerals under the 


t 
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control of the Union, still prevented 
effective exercise of that power by 
making it impossible compulsorily to 
acquire the land vested in the States. 
containing minerals, The effective 
exercise of the power would depend 
— if such an argument is accepted — 
not upon the exercise of the power 
to undertake regulation and control 
by issuing a notification under Entry 
54 but upon the will of the State in 
the territory of which mineral bear- 
ing land is situate. Power to legis- 
late for regulation and development 
of mines and minerals under the con- 
trol of the Union, would by neces- 
sary implication include the power 
to acquire mines and minerals. 
Power to legislate for acquisition of 
property vested in the States cannot 
therefore be denied to the Parlia- 
ment if it be exercised consistently 
me the protection afforded by Arti- 
cle 31. 


23. In the two cases discussed 
above no provision of the Central 
Act 67 of 1957 was under considera- 
tion by this Court, Moreover, power 
to acquire for purposes of develop- 
ment and regulation has not been 
exercised by Act 67 of 1957. The 
existence of power of Parliament to 
legislate on this topic as an incident 
of exercise of legislative. power on 
another subject is one thing, Its ac- 
tual exercise is another. It is diffi- 
cult to see how the field of acquisi- 
tion could become occupied by a Cen- 
tral. Act in the same way as it had 
been in the West Bengal’s case (AIR 
1963 SC 1241) (supra) even before 
Parliament legislates to acquire land 
in a State. At least until Parliament 
has so legislated, as it was shown to 
have done by the statute considered 
by this Court in the case from West 
Bengal, the field is free for State 
legislation falling under the express 
provisions of Entry 42 of List III: 


24. In State of Orissa v. M. 
A. Tulloch and Co., (AIR 1964 SC 
1284) (supra) the provisions of the 
Central Act 67 of 1957 were consi- 
dered by this Court directly. In this 
ease, the legality of certain demands 
as fee under the Orissa Act 27 of 
1952. the validity of which had been 
upheld by this Court in Hingir- 
Rampur Coal Co’s case (AIR 1961 SC 
_ 459) (supra), came up for considera- 
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tion again in the light of the provi- 
sions of the Central Act 67 of 1957. 
It was contended on behalf of the 
State of Orissa that the objects and 
Purposes of the Orissa Act and of 
the Central Act were entirely dis- 
tinct and different so that they could 
validly co-exist since neither trespass- 
ed into the field of the other, It was 
pointed out there that this Court 
had indicated in the Hingir-Rampur 
Coal Co’s case (supra) that, if the 
declaration in the 1948 Act relied 
upon by the petitioner in that case 
had been made after our Constitution 
became operative, the position would 
have been different. Reliance was 
placed upon the provisions of Sec, 18 
of the Central Act to hold (at page 
ain (of SCR) = (at pp, 1291-92 of 


“Repugnancy arises when two 
enactments both within the compe- 
tence of the two Legislatures collide, 
and when the Constitution expressly 
or by necessary implication proyides 
that the enactment of one Legisla- 
ture has superiority over the other 
then to the extent of the repugnancy 
the one supersedes the other, But 
two enactments may be repugnant to 
each other even though obedience to 
each of them is possible -without 
disobeying the other. The test of 
two legislations containing contradic- 
tory provisions is not, however, the 
only criterion of repugnancy, for if 
a competent legislature with a supe- 
rior efficacy expressly: or impliedly 
evinces by its legislation an intention 
to cover the whole field, the enact- 
ments of the other legislature whe- 
ther passed before or after would be 
overborne on the ground of repugn- 
ance. Where such is the position, 
the inconsistency is demonstrated 
not by a detailed comparison of pro- 
visions of the two statutes but by 
the mere existence of the two pieces 
of législation. In the present case, 
having regard to the terms of Sec- 
tion 18 (1) it appears clear to us 
that the intention of Parliament was 
to cover the entire field and thus to 
leave no scope for the argument 
that until rules were framed, there 

was no inconsistency and no super- 
session of the State Act.” 


It was also held there (at p. 478) of 
SCR) = (at page 1292 of AIR): 
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“If by reason of the declaration 
by Parliament the . entire subject- 
matter of ‘conservation and develop- 
ment of minerals’ has been - taken 


over, for being dealt with by Par- 


liament, thus depriving the State of 
the power which it theretofore pos- 


sessed, it would follow that the 
. ‘matter’ in the State List is to the 
extent of the declaration, subtracted 


from the scope and ambit of Entry 
23 of the State List. There would, 
therefore, after the Central Act of 
1957 be ‘no matter in the List’ to 
which the fee could be related in 
order to render it valid.” . 


25. In Baijnath Kedia’s case 
(AIR 1970 SC 1436) (supra) the pro- 
viso (2) to Section 10 (2) of the Bi- 
-har Land Reforms (Amendment) 
Act, 1964 (Bihar Act 4 of 1965) and 
a sub-rule of Rule 20, added on 
December 10, 1964, by a notification 
of the Governor to the Bihar Minor 
Mineral Rules, 1964, came up for 
consideration. Under the Bihar 
Land Reforms Act, 1950, the former 
landlords had ceased to have any 
interest from the date of vesting so 
that their rights as lessors under 
the mining leases granted by them 
in their “estates” , became vested in 
the State of Bihar under Section 19 
(1) of the Land Reforms Act; and, 
by Section 10 (2) of that Act, the 
terms on which the lands were held 
on leases between the original les- 
sors and lessees. became binding on 
the State Govt. under the impugned 
proviso to Section 10 (2), amounting 
to alteration of the terms of the 
leases executed by the original les- 
sors, the former landlords, addi- 
tional demands were made upon les- 
sees, The State Government had 
also relied upon a sub-rule added to 


Rule 20 framed under Section 15 of- 


the Central Act 67 of 1957. This 
Court, after examining the relevant 
provisions of the Central Act, ‘held, 
relying on Hingir-Rampur Coal Co’s 
case (AIR 1961 SC 459) (supra) and 
M. A. Tulloch Co’s case (supra), as 
follows (at p. 113) (of SCR). = (at 
page 1444 of ATR): > 

“The declaration is contained in 
Section 2 of. Act 67 of :.1957. and 
speaks of the taking and the control 
of the Central Government the regu- 
lation of mines’ and development of 
minerals to the extent .provided in 
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the Act itself, We have thus not to 
look outside Act 67 of 1957, to de- 
termine what is left within the com- 
petence of the State Legislature but 
have to work it out from the terms 
of that Act.” 


After referring to what was decid- 
ed in the earlier cases, this Court 
said (at page 114) (of SCR) = (at 
page 1444 of AIR): 


“These two cases bind us and 
apply here. Since the Bihar State 
Legislature amended the Land Re- 
forms Act after the coming into 
force of Act 67 of 1957, the declara- 
tion in the latter Act would carve 
out a field to the extent provid- 


ed in ‘that Act and to that 
extent Entry 23 would stand 
cut down. To sustain the 
amendment the State must show 


that the matter is not covered by 
the Central Act... The other side 
must of course, show that the matter 
is already covered and there is no 
room for legislation.” 

It added’ (at pages 114-115) (of SCR) 
= (at pp. 1444-45 of AIR): 


“We have already analysed Act 


67 of 1957, The Act takeg over the 
control of regulation of mines and 
development of minerals to the 


Union; of course, to the extent pro- 
vided, It deals with minor minerals 
separately from the other minerals. 
In respect of minor minerals it pro- 
vides in Section 14 that Sections 4- 
13 of the Act do not apply to pros- 
pecting licences and mining leases. It 
goes on to State in Section 15 that 
the State Government may, by noti- 
fication in the Official Gazette, make 
rules for regulating the grant of 
prospecting licences and mining lea- 
ses in respect of minor minerals and 
for purposes connected therewith, and 
that until: rules are made, any rules 
made by the State Government re- 
gulating the grant of prospecting li- 
cences and mining leases in respect 
of minor minerals which were in 
force. immediately before the com- 
mencement of the Act would continue 
in force. It is admitted that no such 
rules were made by the State Gov- 
ernment, It follows that the subject 
of. legislation is: covered in respect of 
minor minerals by the express 
words of Section 15 (1). Parliament 
has’ undertaken legislation and laid 
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down that regulation of the grant of 
prospecting licences and mining lea- 
ses in respect of minor minerals and 
for purposes connected therewith 
must be by rules made by the State 
Government, Whether the rules are 
made or not the topic is covered by 
Parliamentary legislation and to that 
extent the powers of State Legisla- 
ture are wanting, Therefore, there 
is no room for State Legislation.” 
In Baijnath Kedia’s case (AIR 1970 
SC 1436) (supra) this Court also said 
(at page 116) (of SCR) = (at page 
1445 of AIR): 


‘We have already held that the 
whole of the legislative field was 
covered by the Parliamentary decla- 
ration read with provisions of Act 
67 of 1957, particularly Section 15. 
We have also held that Entry 23 of 
List If was to that extent cut down 
by Entry 54 of List I. The whole of 
the topic of minor minerals became 
a Union subject. The Union Parlia- 
ment allowed rules to be made but 
that did not recreate a scope for 
legislation at the State level. 
Therefore, if the old leases were to 
be modified ‘a legislative enactment 
by. Parliament on the lines of S. 16of 
Act 67 of 1957 was necessary. The 
place of such a law could not 
be taken by legislation by the State 
Legislature as it purported to do by 
enacting the second Proviso to Sec- 
tion 10 of the Land Reforms Act. It 
will further be seen that Parliament 
in Section 4 of Act 67 of 1957 creat- 
ed an express bar although Section 4 
was not applicable to minor minerals. 
Whether Section 4 was intended to 
apply to minor minerals as well or 
any part of it applies to minor 
minerals are questions we cannot 
consider in view of the clear decla- 
ration in Section 14 of Act 67 of 
1957 that the provisions of Sections 
4-13 (inclusive) do not apply. There- 
fore, there does not exist any pro- 
hibition such as is to be found in 
Section 4 (1) Proviso in respect. of 


minor minerals. Although Sec. 16 
applies to minor minerals it only 
permits modification of mining lea- 


ses granted before October 25, 1949. 
In regard to leases of minor mine- 
rals executed between this date and 
December 1964 when Rule 20 (1) 
was enacted, there is no provision of 
law which enables the terms of exist- 
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ing leases to be altered. A mere 
rule is not sufficient.” 

Again, referring to the earlier deci- 
sions it said (at page 117) (of SCR) 


-= (at page 1446 of AIR): 


“On the basis of those rulings 
we have held that the entire legis- 
lative field in relation to minor 
minerals had been withdrawn from 
the State Legislature. We have also 
held that vested rights could only 
be taken away by law made by a 
competent legislature, Mere rule- 
making power of the State Govern- 
ment was not able to reach them. 
The authority to do so must, there- 
fore, have emanated from Parlia- 
ment. The existing provision related 
to regulation of leases and matters 
connected therewith to be granted in 
future and not for alteration of the 
terms of leases which were in exis- 
tence before Act 67 of 1957, For 
that special legislative provision was 
necessary. As no such parliamentarv 
law had been passed the second 
sub-rule to Rule 20 was ineffective. 
It could not derive sustenance from 
the second Proviso to Section 10 (2) 
of the Land Reforms Act since that 
proviso was not validly enacted.” 


26. The question which arises 
before us now is whether, possibly 
as a result of the decision of this 
Court in Baijnath Kedia’s case (AIR 
1970 SC 1436) (supra) the Parlia- 
ment had not amended the law, as 
we find it in the present Section 16 
of the Act 67 of 1957, as amended 
by Act 56 of 1972, so as to undo its 
effect. If that amendment is in res- 
ponse to the need pointed out in 
Baijnath Kedia’s case (supra) would 
it not cover the provisions of the 
Haryana Act now before us? 

27. The preamble to the Har- 
yana Act states that it is: 


“an Act to vest the mineral 
rights in the State Govt. and to pro- 
vide for payment of amount to the 
owners of minerals and for other 
matters connected therewith.” 

The crucial section is Section 3 of 
the Haryana Act which runs as fol- 
lows: 

“3. Vesting of minerals in State 
Government.— (1) The State Gov- 
ernment may, from time to time by 
notification, acquire the right to any 
mineral in any land and the right 
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to the minerals specified in the noti- 
fication shall, from the date of pub- 
lication, vest in the State Govern- 
ment. 3 

(2) Notwithstanding anything 
contained in any law for the time 
being in force, on the publication of 
the notification under sub-section 
(1). the right to the minerals in the 
land specified in the notification shall 
vest absolutely in the State Govern- 
ment and the State Government 
shall, subject to’ the provisions of 
the Mines and Minerals (Regulation 
and Development) Act, 1957, have 
all the powers necessary for the pro- 
per enjoyment or disposal of such 
Tight. aoi i ; 

(3) The right to the minerals in 
the land includes the right of access 
to land for the purpose of prospect- 
ing and working mines and for the 
purposes subsidiary thereto including 
the sinking of pits and shafts, erec- 
tion of plants’ and machinery, con- 
struction of roads, stacking ef mine- 
rals and deposits of refuse, quarry- 
ing and obtaining building and road 
materials, using water and taking 
timber and any -other purpose which 
the State Government may declare 
to be subsidiary to mining. 

(4) If the State Government has 
assigned to any person its right over 
env minerals, and if for the proper 
enioyment of such right, it is neces- 
sary that all or any of the powers 
specified in sub-sections (2) and (3) 
should be — exercised, the Collector 
may, by an order in writing subiect 
to such conditions and reservations 
as he may specify, delegate such 
powers to the person to whom the 
right has been assigned.” 


28. Other’ provisions of the 
Haryana Act are not material. Sec- 
tion 1 merely gives the Act its title 
and Section 2 deals with definitions. 
Section 4 relates -to compensation. 
Section 5 provides for references of 
disputes about compensation to Civil 
Courts. Section 6 applies Civil Pro- 
cedure to compensation proceedings. 
Section 7 providės for appeals. Sec- 
tion 8 contains the necessary powers 
of the State Government to frame 
rules. These provisions exhaust the 
Act. 


29. Saltpetre was declared a 
Minor mineral by notification No. 1 
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- rent List (List IID) of the 
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(31)/65-MII on 21st January, 1967. 
Its deposits are said to have been- 


found in 638 villages of Haryana, It 
appears that the State of Haryana 
considered itself to be the owner of 
these deposits on the strength of en- 
tries in the records of rights (Wajib-_ 
ul-arz) of these villages and used to 
auction them in accordance with the 
Punjab Minor Minerals Concession 
Rules, 1964. But, on 25th May 1971, 
the Punjab and Haryana High Court 
held on a Writ Petn. (C. W. No. 1221 
of: 1971), that unless the mineral de- 
posits are specifically mentioned in 
the Wajib-ul-arz of a village as hav- 


ing vested in the State, their 
ownership would still remain vested 
in the former proprietors mention- 


ed as owners of their lands in a 
Wajib-ul-arz, As a result of this — 
decision, the right to Saltpetre de- 
posits was found to be vested in in- 
dividual proprietors of their estates 


‘and Gram Panchayats in about 600 


out of 638 villages. It is stated that, 
in order to meet this situation, the 
Haryana Act No. 48 of 1973 was 
framed and passed. The President 
of India gave his assent to it on 6th 
December. 1973, It was thus a logi- 
cal corollary of land reforms. Ap- 
parently, there was. no conflict be- 
tween the State and the Union Gov- 
ernments on the policy underlying 


the Act. 
30. The arguments advanced 
on behalf ofsthe appellant State 


were: 


Firstly, that the Central Act 
does not purport to cover or operate 
upon the power to acquire owner- 
ship in minerals which are part of 
“land”. The relevant entry for exer- 
cise of legislative power to acquire 
property is Entry 42 in: the Concur- 
Seventh 
Schedule. The Central Act purports 
to have been made in exercise of 
the power under Entry 54 of List I 
for regulation and . development of 
mines, whereas the Haryana Act ope- 
rates in the distinct and separate 


` field of acquisition of property. 


Secondly, minerals being part of 
“land” in the State, within the com- 
petence of the State Legislature to 
legislate upon, under Entry 18 of the 
State List (List II), legislation falling 
substantially under this head, read 
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with Entry 23 of the State List and 
Entry 42 of the Concurrent List 
(List III), should not be invalidated 
unless we are compelled -to do so. 


Thirdly, Entry 54 of List I, set 
out above, would naturally cover 
only those parts of the field of acqui- 
sition, in accordance with rules of 
interpretation indicated in State of 
West Bengal’s case (AIR 1963 SC 
1241) (supra) which are expressly, ex- 
cluded from this special field by the 
Central Act, Particularly, as acqui- 
sition belongs to a different head in 
_ the concurrent field, on which there 

is neither a Central Act for acquir- 
ing ownership of mineral deposits 
nor any express provision for it in 
Act 67 of 1957, there could be no 
question of the exclusion of — the 
power of the State Legislature to 
pass the impugned Act, There was 
thus no unavoidable conflict be- 
tween it and the State Act. 


' Fourthly, the impugned Act is 
protected from any challenge on the 
ground of inadequacy of compensa- 
tion or the unreasonableness of the 
principles contained in Section 4 (1) 
of the Haryana Act, as the acquisi- 
tion of parts of estates of former 
proprietors of land falls under Arti- 
cle 31A. : 


3L On the other hand, the 
learned Counsel for the respondents 
has urged that the cases before us 
are covered completely by’ the deci- 
sions of this Court discussed above, 
and, in particular by those in Tul- 
loch Co’s., case (AIR 1964 SC 1284) 
(supra) and Baijnath Kedia’s case 
(AIR 1970 SC 1436) (supra). It is 
urged that, when acquisition is only 
a means of conservation or develop- 
ment of mineral resources, even this 
field must be held to be necessarily 
excluded by the declaration in Sec- 
tion 2 and other provisions of Cen- 
tral Act 67 of 1957 which will be- 
come, unworkable if the provisions of 
the Haryana Act were permitted to 
operate. It seems difficult to sus- 
tain the case that the provisions of 
the Central. Act would be really un- 
workable by mere change of owner- 
‘ship of land in which mineral de- 
‘posits are found, We have to judgé 
the character of the Haryana Act by 
the substance and effect of its proyi- 
sions and not merely. by the purpose 


~ 


| 
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given in the statement of. reasons 
and objects behind it. Such state- 
ments of reasons are relevant when 
the object or purpose of an enact- 
ment is in dispute or uncertain. 
They can never override the effect 
which follows logically from the ex- 
plicit and unmistakable language o 
its substantive provisions, Such ef- 
fect is the best evidence of intention. 
A statement of objects and reasons is 
not a part of the statute, and, there- 
fore, not even relevant in a case in 
which the language of the operative 
parts of the Act leaves no room 
whatsoever, as it-does not in the 


meant by the legislators. 
disputed here that the object 
effect of the Haryana Act was to ac- 
quire proprietary rights to mineral 
deposits in “land”, Its provisions, 
however, do not mention leasehold|: 
or licensee rights. Obviously, this is 
so because these rights are governed 
by the Central Act 67 of 1957. 





32. As we found nothing in 
the judgment under appeal or in the 
arguments advanced by either side 
to indicate that the effect of Act 56 
of 1972 which had amended Act: 67 
of 1957 had been specifically noticed, 
we considered it necessary to hear 
further arguments with a view to 
giving parties an opportunity of 
showing us how earlier decisions 
when the provisions introduced by 
Act 56 of 1972 were not there, could 
be at all helpful in. deciding the 
question now before us, One of the 
objections taken before us, at the 
further hearing given to the parties, 
was that we should not allow.a new 
point to be argued, We do not think 
that any new question was allowed 
by -us to be raised simply because we 
have permitted parties to place their 
points of view on the same question 
after taking into account some chan= 
ges in the Central Act. Indeed, we 
are bound to take judicial ‘notice of 
the law as it exists after its amend- 
ment. We can only apply the law as 
it exists and not the law as it once 
was, No party could justifiably 
complain that it was given an addi- 
tional opportunity to meet what: fol- 
lows from the amended law even if 
the effect of the amendment was not 
noticed earlier, i 
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33. We are particularly im- 
pressed by the provisions of Sections 
16 and 17 as they now stand. A 
glance at S. 16 (1) (b) shows thatthe 
Central Act 67 of 1957 itself contem- 
plates vesting of lands, which had 
belonged to any proprietor of an es- 
tate or tenure holder either on or 
after 25th October, 1949, in a State 
Government under a State enact- 
ment providing for the acquisition of 
estates or tenures in land or for 
agrarian reforms, The provisions lay 
down that mining leases granted in 
such land must be brought into con- 
formity with the amended law intro- 
duced by Act 56 of 1972, It seems 
to us that this clearly means that 
Parliament itself contemplated State 
legislation for vesting of lands con- 
taining mineral deposits in the State 
Govt, It only required that. rights 
to mining granted in such land 
should be regulated by the provi- 


sions of Act 67 of 1957 as amended.. 


This feature could only be explained 
on the assumption that Parliament 
did not intend to trench upon powers 
of State Legislatures under Entry 18 
of List IJ, read with Entry 42 of 
List III, Again, Section 17 of the 
Central Act 67 of 1957 shows that 
there was no intention to interfere 
with vesting of lands in the States by 
the provisions of the Central Act. 


34, The only answer given on 
behalf of the respondents to this con- 
tention is that such vesting as is 
contemplated by Section 16 (1) (b) of 
the Central Act, as it now stands 
must be of “estates” of proprietors 
or lands of tenure holders under 
some legislation for agrarian reform. 
We are unable to find any force in 
this contention, Article 31A of the 
Constitution is not confined to legis- 
lation for agrarian reform, Agrarian 
reform is only one of the possible or 
alternative objects of such acquisi- 
tion. It need not be the exclusive 
or only purpose of State legislation 
contemplated by Section 16 (1) (b) 
of the Central Act. And, power to 
legislate for the acquisition of the 
whole of an estate or “tenure” would 
include the power to legislate for 
any part of it. 


35. Writ Petitions Nos, 1309 
to 1318 and 1371 to 1373 of 1975, 
directed against the provisions of 


and Har 50. 
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this Act, have also been placed be- 
fore us for arguments and - appro- 
priate orders. The petitioners in 
these cases assert rights as holders 
of mining leases granted by persons 
who had been entered as proprietors 
of estates in the records of rights in 
various villages. The rights of per- 
sons so entered (in a “Wajib-ul-arz”) 
to mineral deposits in their former 


lands have been acquired by the 
State under the Haryana Act. Ac- 
cording to the Haryana State, the 
Act was passed so as to, inter alia, 


change the law as declared by the 
Punjab and Haryana High Court in 
the case reported in AIR 1972 Punj 
According. to the view 
of the High Court, rights in such 
lands had continued to vest in for- 
mer owners of estates despite acqui- 
sitions of other parts of their “es- 
tates”, The effect of the Haryana 
Act was, it was urged, only to change 
the ownership without interfering 
with the regulation of leasehold or 
licensee rights in minerals under the 
provisions of the Central Act 67 of 
1957, The Haryana Act expressly 
states that it operates subject to the 
ce provisions of Act 67 of 


36. Dr. L. M. Singhvi, ap- 
pearing on behalf of the State of 
Haryana, in the Writ Petitions under 
Article 32, submits; firstly, that the 
legislative competence of the State 
Legislature, under Entry 23 of List 
II is subjected to Entry No. 54 of 
List I only “to the extent to which” 
Parliament chooses to take upon it- 
self the regulation of mines and 
minerals and no more. Secondly, in 
arriving at a decision on the extent 
to which Parliament has removed 
regulation and development of mines 
from State control, a strict construc- 
tion ought to be adopted so that, 
without a specific and clear declara- 


tion by Parliament, ousting the 
power of State Legislature to deal 
with vesting of land in the State 


Government, it should not be assum- 
ed that the legislative power of the 
State to acquire what is “land” had 
been taken away. Thirdly, Parlia- 
ment having legislated specifically 
only in order to regulate the grant 
of mining leases and concessions, ir- 
respective of the ownership of the 
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lands in which mining leases and 
concessions are granted, the clear 
legislative intent of Parliament, 


gathered from the Central Act 67 of 
1957 itself, also was to exclude the 
topic of acquisition of ownership and 
other rights in land, apart from 
those of holders of mining leases and 
licenses, from its purview. Fourthly, 
the majority view in the State of 
West Bengal’s case (AIR 1963 SC 
1241) (supra) should bè read in the 
context of the particular Act consi- 
dered there under which the Union 
Govt. had been given powers of ac- 
quiring lands belonging to the State 
of West Bengal. No such Central 
Act is before us for interpretation. 
Even if the power was vested in the 
Parliament to acquire land as an 
incident of regulation and develop- 
ment of minerals, that | power not 
having been exercised at all by Act 
67 of 1957, it was not permissible to 
assume any conflict -between the 
Central Act 67 of 1957 and the Har- 
yana Act, Fifthly, D. M. Collieries 
and Industries Ltd. v. Commr. Burd- 
wan Division, (1974) 78 Cal WN 44 
following 66 Cal WN 304 = AIR 
1960 Cal 646, could be relied upon 
to urge that States had not lost 
their legislative competence altoge- 
ther to acquire lands in which mine- 
ral rights could be granted. Exam- 
ples of such acquisitions were: Sec- 
tion 10 of the Bihar Land Reforms 
Act, 1950, Section 5 (2) of the West 
Bengal Estate Acquisition Act, 1953 
(as amended by Act 22 of 1964); Coal 
Bearing Areas (Acquisition and 
Development) Act, 1957; Coking Coal 
Mines (Nationalisation) Act 1972, and 
Coal Mines (Nationalisation) Act, 
1973. In any case, until Parliament 
legislates to acquire ownership of 
mineral deposits in a State, this field 
cannot be said to be occupied merely 
because of the declaration in Act 67 
of 1957 which contains nothing what- 
soever about the ownership of mine- 
rals. Sixthly, the provisions of Act 
67 of 1957 also show that the power 
of granting leases and concessions in 
respect of mineral deposits is left 
largely to State Governments. 


37. There is, however, one 
argument advanced on behalf „of 
holders of leases or licenses of min- 
ing rights which must be upheld. It 
is that lessee and licensee rights, 
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governed by the provisions of Act 
67 of 1957 or rules made thereunder, 
are not covered by the Haryana 
Act. It is clear from Section 3 (2) 
of the Haryana Act itself that the 
provisions of this Act are to be read 
subject to the provisions made by or 
under the Central Act. Moreover, 
the Haryana Act does not and can- 
not ipso facto, terminate either les- 


see or licensee rights which were 
subsisting on the date when the 
Haryana Act came into force, On 
the other hand, Section 9 of the 


Central Act 56 of 1972, which amend- 
ed Section 16 of the principal Act 
(Central Act 67 of 1957), made it im- 
perative for such lessee rights as 
existed in estates (which had vested 
in a State Government) to be brought 
into conformity with the Central 
Act, Obviously, therefore, if there are 
any lessee or licensee rights of min- 
ing in minor minerals on land which 
were actually regulated by the pro- 
visions of the Central Act 67 of- 
1957, they will continue. Although, 
this is a legally correct contention, 
it was not shewn to us how the noti- 
fication of auctions of mining rights 
affected any subsisting rights of any 
alleged lessee or licensee, The facts 
of no individual case were placed 
before us. We do not know which 


respondent in the appeals or which 


petitioner in Writ Petitions before 
us has any subsisting rights govern- 
ed by any of the provisions of the 
Central Act or rules made there- 
under. It has also not been shewn 
to us that any lessee or licensee 
asked the State Government to carry 
out any statutory or contractual ob-- 
ligation before he invoked the Writ 
jurisdiction of the High Court or of 
this Court, Thus, essential aver- 
ments to disclose subsisting rights or 
the locus standi of the petitioners are 
wanting here. 


38. In Writ Petitions Nos. 
1309-1318 and 1371-1373 of 1975, 
the petitioners only assert that they 


are lessees of minor minerals hold- 
ing rights under registered leases 
executed by the owners of minor 


minerals, But. they do not state 
whether their leases are governed 
by or have been brought into confor- 
mity with the provisions of the Cen- 
tral Act. 
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39. Annexure ‘A’ is the noti- 
fication, dated 10th April, 1974, as- 
sailed by petitioners in this Court. 
Its purpose is stated in the following 
terms: 


“In exercise of powers conferred 
by sub-section (1) of Section 3 of 
the Haryana Mineral (Vesting of 
Rights) Act, 1973, the Governor of 
Haryana hereby: acquires the right to 
the minerals mentioned in column 6 
of the schedule given below in the 
land specified in column 5 thereof.” 


The schedule contains a large num- 
ber of khasra numbers of plots in 
various villages covered by the noti- 
fication. 


40. Another notification of 
11th September, 1975, challenged by 
the petitioners in this Court says: 


“It is hereby notified for the 
general public that Minor Mineral 
quarries of Gurgaon District, as per 
particulars given below, will be put 
to auction on.1-10-1975 in the office 
of Senior-District Industries Officer, 
Faridabad at 10 A. M.” 


Thereafter, follow the names of 139 
villages in Tehsil Gurgaon under the 
heading “Name of Quarry”. Under 
the next heading, “Name of 
Minor Mineral’, occur the. 
“Road metal and stone’. The noti- 
fication then proceeds to say: 


“The terms and conditions of the 
auction are given below: 


(i) Each bidder shall be reauir- 
ed to deposit a sum of Rs. 200 in 
cash as earnest money, with the Pre- 
siding Officer before particinating the 
auction. 


Gi) The period of contract shall 


commence from the date of execu- 
tion of the agreement to the 21st 
March, 1977. 

(iii) Other terms and conditions 


of auction shall be the same as con- 
tained in the Punjab Minor Mineral 
Concession Rules, 1964, as adopted 
by Haryana Government, 

(iv) The highest bidder shall be 
entitled to obtain short-term permits 
from the date of auction till the date 
of acceptance of his bid by the com- 
petent authority. Therefore, he will 
not have any right to revoke his of- 
fer. 
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Any other information be had from 
the Senior District Industries Officer, 
Faridabad. 


(B. L. Mittal) 
Director of Industries, Haryana.” 
41. Some of the numbers 


given in the first notification’ corres- 
pond with the numbers of plots in 
respect of which the petitioners al- 
lege to be lease-holders, A perusal 
of the petitions and the counter-af- 
fidavits filed in reply on behalf of 
the State of Haryana shows that the 
only dispute between the parties re- 
lates to the vesting of ownership - 
rights in a minor mineral in these 
plots. But, the petitioners have come 
before us as lessees and not as 
owners, Rights of former owners 
have been validly terminated by the 
Haryana Act. We are unable to 
make out, from these petitions, how 
any lessee rights acquired by the 
petitioners themselves, under any 
law subsist or are affected by the 
notifications mentioned above. 

42. We proceed to record our 
conclusions as follows: 


1. The Haryana Minerals (Vest- 
ing of Rights) Act, 1973, is valid, as 
it is not, in any way, repugnant to 
the provisions of the Mines and 
Minerals (Regulation of Development) 
Act 67 of 1957, made by Parliament. 
Ownership rights could be and have 
been validly acquired by the Har- 
yana Govt. under the Haryana Act. 

2. No rights are shown by 
any petitioner before us to have been 
conferred upon him under any lease 
or licence executed or brought in ac- 
cordance with the provisions of the 
Central Act 67 of 1957, but, any 
petitioner, either before the High 
Court or in this Court, now before 
us, who can establish any such right 
governed by the provisions of the 
Central Act 67 of 1957 may take 
such proceedings before an appro- 
priate Court, if so advised as may 
still be open to him under the law, 
against any such action or Govt. 
notification as is alleged to infringe 
that right. We are unable to find 
any such right in any writ petition, 
as framed, now before us. 

3. Any petitioner who applies 
for a writ or order in the nature of 
a Mandamus should, in compliance 
with a well known rule of practice, 
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ordinarily, first call upon the autho- 
rity concerned to discharge its legal 
jobligation and show that it has re- 
fused or neglected to carry it out 
within a reasonable time before ap- 
plying to a Court for such an order 
even where the alleged obligation is 
established. : 

43. Accordingly, subject. to 
the observations made above, we al- 
low Civil Appeals Nos, 844-860 of 
1975, and set aside the judgment 
and orders of the High Court of Pun- 
jab and Haryana and dismiss the 
Writ petitions. 

44. We also dismiss the Writ 
Petitions Nos. 1309-1318 and 1371- 
1373 of 1975, subject to the observa- 


tions made above, filed in 
Court. 

45. Parties will bear their 
own costs 


Appeals allowed and 
writ petitions dismissed. 


AIR 1976 SUPREME COURT 1679 
_ (From: Punjab)* 

A. C. GUPTA AND S. MURTAZA 
FAZL ALI, JJ. 

` Gopi Chand Dhawan and etc. 
Appellants v. Deputy Secretary, Pun- 
jab and others, Respondents, 

Civil Appeals Nos, 730 and 997 
of 1968, D/- 4-5-1976. 

(A) Displaced Persons (Compen- 
sation and Rehabilitation) Act (1954), 
Section 33 — Cancellation of allot- 
ment of houses on ground of irregu- 
larities — Directions for fresh al- 
lotment made — In _ revision direc- 
tions given for not disturbing allot- 
ments made to genuine allottees — 
Fresh allotments made without car- 
rying out directions — Held, that in 
the interest of justice the validity of 
fresh allotment ought to be consider- 
ed in accordance with directions. 
L. P. A. Nos, 202 and 201 of 1964, 
D/- 4-12-1967 (Punj), Reversed, 

(Para 3) 

M/s. Hardev Singh and R. S. 
Sodhi, Advocates, for Appellants (In 
both Appeals); M/s, H, R. Mittal and 
E. C! Agrawala, Advocates, for L. Rs. 


*L.P.A. Nos. 202 and 201 of 1964, 
D/- 4-12-1967—(Punj)). 
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of Respondent No. 3. (in Civil: Ap- 
peal No. 730 of 1968); Mr. O. P. 
Sharma, Advocate, for Respondents 
Nos. 1 and-2 (In both Appeals). 

Judgment of the Court was de- 
livered by 


GUPTA, J.:— These two appeals 


by special leave arise out of pro- 
ceedings under the Displaced Per- 
sons (Compensation and Rehabilita- 


tion) Act, 1954. The appellant in 
each case is a displaced person from’ 
West Pakistan and was allotted a 
house in Sukhera Basti, Abohar, in 
1955, and they have been in posses- 
sion of. their respective houses since 
then. In 1955 they were given pro- 
prietary rights in the houses in their 
occupation. By an order dated May 
10, 1958 the Additional Financial 
Commissioner acting as Chief Set- 
tlement Commissioner cancelled the 
allotment of evacuee houses in village 
Sukhera Basti and certain other vil- 
lages on the ground of irregularities 
in the allotment in a large number 
of cases. Shri R. S. Grewal, who 
was the Chief Settlement Commis- 
sioner, observed in his order: 

“Some of the allottees have ob- 
tained more than one house in differ- 
ent villages. Some have obtained 
houses in village Abohar, whereas the 


major portion of their land is else- ` 
where. ‘The allotment is also void 
because it is contrary to the basic 


rules that houses could only be al- 
lotted to allottees who hold land in 
that village, and not to outsiders. 
Many of the allottees have vubtained 
extravagant accommodation, All 
these illegalities and irregularities 
have resulted in a great injustice and 
hardship to the allottees of land of 
village Abohar. I, therefore, set 
aside the allotment already made and 
cancel the permanent rights granted, 
and direct that the allotment should 
be made afresh in accordance with 
Rules 44 and 57 of the ‘Displaced 
Persons (Compensation and Rehabili- 
tation) Rules, 1955, after a proper 
evaluation of the property with the 
assistance of the Executive Engineer, 
P. W. D.” 

Tt -does not appear from the order 
that any specific finding was re- 
corded in respect of the allotments 
made to the appellants in the two 
appeals before us. The Chief Settle- 
ment Commissioner added: 
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- "In making the fresh allotment 
every possible effort should be made 
to cause the minimum dislocation and 
hardship, These allottees who have 
received proper allotment of houses 
need not be disturbed. Due regard 
should also be given to any improve- 
ments effected by allottees during 
the period that the houses have re- 
mained in their occupation. Such of 
the allottees as are in possession of 
house to which they are not entitled 
or in excess of the permissible area, 
may be permitted to purchase them 
against their claims should they so 
desire. The principle that should be 
followed in the new allotment is to 
cause minimum of dislocation and 
inconvenience deserving allot- 


The appellants sought to have the 
order of the Chief Settlement Com- 
missioner revised under Section 33 of 
the Act. Shri L. J, Johnson, Joint 
Secretary to the Government of 
India who dealt with the applications 
under Section 33, explained and 
modified the order of the Chief Set- 
tlement Commissioner by his own 
order made on November 21, 1958. 
The relevant extract from the Joint 
Secretary’s order reads: 


“I, therefore, direct that the 
sanads granted to genuine allottees 
of Abohar should not be touched at 
this stage, If in the course of any 
enquiry made by the Department it 
transpires that any allottee of Abohar 
has obtained an allotment through 
fraud or misrepresentation, then pro- 
ceedings to set aside the sanads can 
be taken after due notice to the al- 
lottee concerned in the normal 
course, It must be remembered that 
these allottees have been in posses- 
sion now in some cases since 1951 
and have, no doubt, effected repairs 
and improvements to houses which 
were given to them, once sanads 
were issued in their names, it was 
only natural for them to treat the 
houses as permanently transferred 
and to effect such improvements and 
repairs, Unless very compelling rea- 
sons exist it is quite improper to can- 
‘cel their sanads merely on the 
-ground that there is general enquiry 
to be made in regard: to allotments 
in this village. It is apparent from 
Shri Grewal (Chief Settlement Com- 
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missioner, Punjab (s)) order itself that 
it was not his intention to touch 
genuine allottees. The general tone 
of the order, however, and in parti- 
cular the directive that permanent 
allotments already made should be set 
aside raised apprehensions in the 
minds of the petitioners. It is neces- 
sary, therefore, to set these appre- 
hensions at rest. The portion of the 
order of Shri Grewal relating to 
pe allottees of Abohar is set 
aside.” 


The extract, from the Joint Secre- 
tary’s order shows that the allot- 
ments to genuine allottees were not 
to be treated as cancelled if as a re- 
sult of the general enquiry those al- 
lotments were not found to be vitiat- 
ed by fraud, misrepresentation or 
any other serious infirmity which 
justified cancellation. 


2. In May 1961 the Deputy 
Secretary to the Government of 
Punjab with delegated powers of 
Chief Settlement Commissioner 
directed ‘the Managing Officer to make 
fresh allotment of evacuee houses in 
village Sukhera Basti, Pursuant to 
this direction the house allotted to 
‘the appellant in C. A, 730 of 1968 
was allotted to the third respondent 
and the house allotted to the appel- 
lant in C. A, 997 of 1968 was al- 
lotted to respondents 3 to 5 of their 
respective appeals, The appellants 
moved the High Court under Arti- 
cles 226 and 227 of the Constitution 
against the cancellation of their al- 


lotments. The learned single Judge 
who heard these applications dis- 
missed the same and on appeal 


under Clause 10 of the Letters Pa- 
tent the Division Bench affirmed the 
order of dismissal. 


3 In the ‘course 


i of hearing 
of the appeals, counsel for the ap- 
Ppellants raised a point as to the 


scope of the proviso to Rule 2 (h) of ` 
the Displaced Persons (Compensation 
and Rehabilitation) Rules, 1955, Rule 
2(h) defines ‘urban area’, The ques- 
tion suggested itself -from the fact 
that in February, 1961 Sukhera Basti 
area was included in the Municipal 
limits of Abohar, Presumably, the 
point was raised in an attempt to 
prove that the allotment of the 
houses to the respondents after that 
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date was invalid. We think that the 
point, apart from its merits, does 
not really arise for consideration in 
these appeals in which the only ques- 
tion is whether the allotments in fa- 
vour of the appellants were valid. 
This is a question which can be ans- 
wered only by testing the allotments 
in favour of the appellants in the 
light of the directions given by Shri 
Grewal and Shri Johnson. If the 
allotments made in 1951 and sanads 
granted in 1955 are found to be 
valid, the inclusion of Sukhera Basti 
in the Municipal limits of Abohar in 
1961 would be of no relevance, and 
if they are invalid, then this fact is 
of no concern of the appellants. It 
does not appear, however, that be- 
fore the houses allotted to the ap- 
pellants were reallotted to the res- 
pondents, the directions contained in 
the orders made by Shri Grewal and 
Shri Johnson on 10-5-1958 and 21-11- 
1958 respectively were car- 
ried out, The High Court also does 
not appear to have been alive to 
this aspect of the matter. In these 
circumstances we think that in the 
interest of justice these two cases 
should go back to the Managing Of- 
ficer having jurisdiction to deal with 
these cases to consider the validity 
lof the allotment of the two houses 
forming the subject- matter of these 
‘two appeals, in accordance with the 
directions contained in the orders 
idated May 10, 1958 and November 
21, 1958 passed respectively by Shri 


‘Grewal, Chief Settlement Commis- 
sioner, and Shri Johnson, Joint 
Secretary to the Government of 


India, We order accordingly, Both 
these appeals are therefore allowed 
and the order of the Division Bench 
and also of the learned single Judge 
of the High Court are set aside. 
There will be no order as to costs. 


Appeals allowed. 


D. Lakshmina rayana v. V. Narayana 


A.L R. 
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(From: Andhra Pradesh)* 
R. S. SARKARIA, P. N. SHINGHAL 
AND JASWANT SINGH, JJ, 

l Devarapalli Lakshminarayana 
Reddy and others, Appellants v. V. 
Narayana Reddy and others. Respon- 
dents. 


Criminal Appeal No. 219 of 1975. 
D/- 4-5-1976. 


(A) Criminal P. C. (1974), Sec- 
tions 202 (1), First Proviso and 156 


(3) — Complaint disclosing - offen- 
ces exclusively triable by Sessions 
Court — Power of Magistrate to 


send complaint to police for investi- 
gation under Section 156 (3} — Pro- 
viso does not debar Magistrate. 


In view of first proviso to Sec- 
tion 202 (1) of the Criminal P. C. a 
Magistrate who receives a complaint 
disclosing offences exclusively triable 
by the Court of Session, is not de- 
barred from sending the same to the 
police for investigation under Sec- 
tion 156 (3) of the Code. 

(Paras 18 and 19) 

The power to order police inves- 
tigation under Section 156 (3) is dif- 
ferent from the power to direct in- 
vestigation conferred by Section 202 
(1). The two operate in distinct 
spheres at different stages. The first 
is exercisable at the pre-cognizance 
stage, the second at the post-cogniz- 
ance stage when the Magistrate is in 
seisin of the case. That is to say in 
the case of a complaint regarding 
the commission of a cognizable of- 
fence, the power under Section 156 
(3) can be invoked by the Magistrate 
before he takes cognizance of the of- 
fence under Section 190 (1) (a). But 
if he once takes such cognizance and 
embarks upon the procedure embo- 
died in Chapter XV, he is not com- 
petent to switch back to the pre-cog- 
nizance stage and avail of Sect, 156 
(3). It may be noted further that 
an order made under sub-section (3) 
of Section 156, is in the nature of a 
peremptory reminder or intimation 
to the police to exercise their ple- 
nary powers of investigation under 
Section 156 (1). Such an investigation 


*(Criminal Misc. Petn. No. 1890 of 
1975, D/- 20-10-1975—(Andh Pra)). 
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embraces the entire continuous pro- 
cess which begins with the collection 
of evidence under Section 156 and 
ends with a report or chargesheet 
under Section 173, On the other 
hand, Section 202 comes in at a stage 
when some evidence has been col- 
lected by the Magistrate in proceed- 
ings under Chapter XV, but the 
same is deemed insufficient to take 
a decision as to the next step in the 
prescribed procedure. In such a 
situation, the Magistrate is empower- 
ed under Section 202 to direct, with- 
in the limits circumscribed by that 
section, an investigation “for the pur- 
pose of deciding whether or not 
there is sufficient ground for pro- 
ceeding.” Thus the object of an in- 
vestigation under Section 202 is not 
to initiate a fresh case on police re- 
port but to assist the Magistrate in 
completing proceedings already insti- 
tuted upon a complaint: before him. 

(Paras 18, 19) 


(B) Criminal P. C. (1974), S. 190 
m Expression “taking cognizance o 
an offence” — Meaning — Cogniz- 
ance can be said to be taken when 
Magistrate applies his mind for pro- 
ceeding under Section 200. 


The expression “taking cogniz- 
ance of an offence” by the Magis- 
trate has not been defined in the 
Code, The ways in which such cog- 
nizance can be taken are set out in 
clauses (a), (b) and (c) of Sec. 190 
(1). Whether the Magistrate has or 
has not taken cognizance of' the of- 
fence will depend on the circum- 
stances of the particular case includ- 
ing the mode in which the case is 
sought to be instituted, and the na- 
ture of the preliminary action, if 
any, taken by the Magistrate. Broad- 
ly speaking, when on receiving a 
complaint, the Magistrate applies his 
mind for the purposes of proceeding 
under Section 200 and the succeeding 
sections in Chapter XV of the Code 
of 1973, he is said to have taken 
cognizance of the offence within the 
meaning of Section 190 (1). (a). If 
instead of proceeding under Chapter 
TX. he, has in the judicial exercise 
of his discretion, taken action of some 
other kind. such as issuing a search 
‘warrant for the purpose of investiga- 
tion. or ordering investigation by 
the police under Section 156 (3), he 
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cannot be said to have taken cogniz- 
ance of any offence. AIR 1972 SC 
2639, Ref, (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2639 = (1973) 3 SCC 
753 ; 15 
AIR 1964 SC 1541 = (1964) 5 SCR 
37 = (1964) 2 Cri LJ 468 5 
e 1961 SC 986 = (1961) 2 Cri LJ 
5 
Mr. P. Basi Reddy, Sr, Advo- 
cate. (Mr. A. V. V. Nair, Advocate 
with him), for Appellants; Mr. M. R. 
K. Chaudhury, and Mr. B. Kanta 
Rao, Advocates (for No. 1). Mr. P. 
Ram Reddy. Sr. Advocate, (Mr. P. 
Parameshwara Rao, Advocate with 
him), for Nos, 2 and 3, for Respon- 
dents. 


Judgment of the Court was de- 
livered’ by 
SARKARIA, J.:— Whether in 


view of Clause (a) of the first Pro- 
viso to Section 202 (1) of the Code 
of Criminal Procedure, 1973, a 
Magistrate who receives a complaint, 
disclosing an offence exclusively tri- 
able by the Court of Session, is de- 
barred from sending the same to 
the police for investigation under 
Section 156 (3) of the Code, is the 
short question that falls to be deter- 
mined in this appeal by special 
leave, The question arises in these 
circumstances: 


2. Respondent 1 herein made 
a complaint on July 26, 1975 before 
the Judicial Magistrate, First Class, 
Dharmavaram against the appellants 
herein alleging that on account of 
factions existing in village Thippa- 
palli the appellants formed themsel- 
ves into an unlawful assembly, arm- 
ed with deadly weapons, such as 
axes, spears and sticks, on the night 
of June 20, 1975 and entered the 
houses of several persons belonging. 
to the opposite party, attacked the 
inmates and forcibly took away 
jewels, paddy, ground-nuts and other 
valuables of the total value of two 
lakhs of rupees, It was further al- 
leged that the miscreants thereafter 
‘went to the fields and removed parts 
of machinery worth over Rs. 40.000/-, 
installed at the wells of their ene- 
mies. On these facts it was alleged 


that the accused had committed of- 
fences under Sections 147, 148, 149, 
307, 395, 448, 378 and 342 of the 
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Penal Code. The offences under 
Sections 307 and 395 are exclusively 
triable by the Court of Session. The 
Magistrate on receiving the complaint 
forwarded it to the Police for inves- 
tigation with this endorsement: 


“Forwarded under Sec. 156 (3), 
Cr. Procedure Code to the Inspector 


of Police, Dharmavaram for investi-. 


gation and report on or before 5-8- 
1975.” 


3. The appellants moved the 
High Court of Andhra Pradesh by a 
petition under Section 482 of the 
Code of Criminal Procedure, 1973 
(which corresponds to Sec. 561-A of 
the old Code) praying that the order 
passed by the Magistrate be quashed 
inasmuch as “it was illegal, unjust 
and gravely prejudicial to the peti- 
tioners.” The learned Judge of the 
High Court, who heard the petition, 
dismissed it by an order dated, 
October 20, .1975. 


4. Hence this appeal. 


5. Mr. Bassi Reddy, appearing 
for the appellants contends that the 
High Court has failed to appreciate 
the true effect of the changes 
wrought by the Code of 1973. Accord- 
ing to the Counsel, under the new 
Code, if a-complaint discloses an of- 
fence triable exclusively by a Court 
of Session, the Magistrate is bound 
to proceed with that complaint him- 
self before issuing process to the ac- 
cused, The point pressed into argu- 
ment is that clause (a) of the first 
Proviso to Section 202 (1), of the 
new Code peremptorily prohibits the 
Magistrate to direct investigation of 
such a complaint by the Police or 
any other person, The cases, Gopal 
Das v. State of Assam, AIR 1961 SC 
986; Jamuna Singh v. Bhadai Shah, 
(1964) 5 SCR 37 = (AIR 1964 SC 
1541) referred to by the High Court 
are sought to be distinguished on the 
ground that they were decided under 
the old Code, Section. 202 of which 
did not provide for any such ban as 
has been expressly enacted in the 
lst Proviso to Section 202 of the 
new. Code. 


6. As against this, Mr. Rama 
Reddy, whose arguments have been 
adopted by Mr. Chaudhry, submits 
that the powers conferred: on the 
Magistrate under -Section 156 (3) of 
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‘trate has not taken 
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Code are independent of his power to 
send the case for investigation under 
Section 202 of the Code; that the 
power under Section 156 (3) can be 
invoked at a stage when the Magis- 
cognizance of 
the case, while Section 202 comes 
into operation after the. Magistrate 
starts dealing with the complaint in 
accordance with the provisions of 
Chapter XV. It is urged that since 
in the instant case, the Magistrate 
had sent the complaint for police in- 
vestigation, without taking such cog- 
nizance Section 202 including the bar 
enacted therein, was not attracted. 
In the alternative, it is ` submitted 
that the ban in the 1st Proviso to 
Section 202, becomes operative only 
when the Magistrate after applying. 
his mind to the allegations in the 
complaint and the other material, in- 
cluding the statement of the com- 
Plainant and his witnesses, if any, 
recorded under Section 200, is prima 
facie satisfied that the offence com- 
plained of is triable exclusively by 
the Court of Session. The - point 
sought to be made out is that a 
mere allegation in the complaint 
that the offence committed is one 
exclusively triable by the Court of 
Session, does not oust the jurisdic- 
tion of the Magistrate to get the case 
investigated by the police or other 
person, The word “appears” accord- 
ing to Counsel, imports a pre-requi- 
site or condition precedent, the exis- 
tence of which must be objectively 
and judicially established before the 
prohibition in the 1st Proviso to 
Section 202 becomes operative. It is 
added that in the instant case, the 
existence of this condition precedent 
was not and indeed could not be 
established. 


7. It appears to us. that this 
appeal can be disposed of on the 
first ground canvassed by Mr. Rara 
Reddy. 


8. Before dealing with the 
contention raised. before us, it will 
be appropriate to notice the relevant 
provisions of the old and the new 
Code. 

9. Section 156 of the Code of 
1973 reads thus: 


“156 (1). Any officer in laie 
of a police -station may, without the 
order of a Magistrate, investigate 
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any cognizable case which a Court 

having jurisdiction over the local 

area within the limits of such station 

would have power to inquire into or 

uy under the provisions of Chapter 
TIT 


(2) No proceeding of a police of- 
ficer in any such case shall at any 
stage be called in question on the 
ground that the case was one which 
such officer was not empowered 
under this section to investigate. 

(3) Any Magistrate empowered 
under Section 190 may order such 

(Contd, on Col, 2) 


t 1898 - Code 


S. 200: A Magistrate taking cog- 
nizance of an offence on complaint 
shall at once examine the complain- 
ant and the witnesses present, if any, 
upon oath and the substance of the 
examination shall be reduced to. writ- 
ing and shall be signed by the com- 
plainant and the witnesses, and also 
by the Magistrate: 

Provided as follows:— 


(a) when the complaint is made 
in writing, nothing herein contained 
shall be deemed to require a Magis- 
trate to examine the complainant be- 
fore transferring the case under Sec- 
tion 192; 


(aa) when the complaint is 
made in writing, nothing herein con- 
tained shall be deemed to require 
the examination of a complainant in 
any case in which the complaint has 


been made by a Court or by a pub-- 


lic servant acting or 
act in the discharge of 
duties; 


(b) where the Magistrate is a 
Presidency Magistrate, such examina- 
tion may be on oath or not as the 
Magistrate in each case thinks fit, 
and where the complaint is made in 
writing need not be reduced to writ- 
ing; but the Magistrate may, if he 
thinks fit, before the matter of the 
complaint is brought before him, re- 
quire it to be reduced to writing; 


purporting -to 
his official 


(c) when the case has been 
transferred under Section 192 and the 
Magistrate so transferring it has al- 
ready examined the complainant, the 
Magistrate to whom it is so trans- 


ferred shall not be bound to re-exa- ` 


mine the complainant, 
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an investigation as -.above-mention- 
ed.” 


10. This provision is sub- 
stantially the same as Section 156 of 
the Code of 1898, excepting that in 
sub-section (1), for the words “Chap- 
ter XV, relating to the place of -in- 
quiry or trial”, the words “Chapter 
XII” have been substituted. 


11. Sections 200 and 202 of 
the 1898 Code and the 1973 Code, 
placed in juxtaposition, read as fol- 
lows: sa 


1973 Code 


S. 200: A Magistrate taking cog- 
nizance of an offence on complaint 
shall examine upon oath the com- 
plainant and the witnesses present, 
if any, and the substance of such 
examination shall be reduced to - 
writing and shall be signed by the 
complainant and the witnesses, and 
also by the Magistrate: 

Provided that, when the com- 
plaint is made in writing, the Magis- 
trate need not examine the complain- 
ant and the witnesses— 

(a) if a public servant acting or 
purporting to act in the discharge of 
his official duties or a Court has 
made the complaint; or 

(b) if the Magistrate makes over 
the case for inquiry or trial to an- 
other Magistrate under Section 192; 

Provided further that if the 
Magistrate makes over the case to 
another Magistrate under Section 192 
after examining the complainant and 
the witnesses, the latter Magistrate 
need not re-examine them, 
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x 1898 Code 


S. 202, Postponement of issue of 
process.—(1) Any Magistrate, on re- 
ceipt of a complaint of an offence of 
which he is authorised to take cog- 
nizance, or which has been trans- 
ferred to him under Section 192, 
may, if he thinks fit, for reasons to 
be recorded in writing, postpone 
the issue of process for compelling 
the attendance of the person com- 
plained against, and either inquire 
into the case himself or, if he is a 
Magistrate other than a Magistrate 
of the third class, direct an in- 
quiry or investigation to be made 
by any Magistrate subordinate to 
him, or by a police officer, or by 
such other person as he thinks fit, 
for the purpose of ascertaining the 
truth or falsehood of the complaint; 

Provided that, save where the 
complaint has been made by a 
Court, no such direction shall be 
made unless the complainant has 
been examined on oath under the 
provisions of S, 200. 

(2) If any enquiry or investi- 
gation under this section is made 
by a person not being a Magistrate or 
a Police Officer, such person shall 
exercise all the powers conferred 
by this Code on an officer incharge 
of a police-station, except that he 
shall not have the power to arrest 
without warrant. : 

(2A) Any Magistrate inquiring 
into a case under this section may, 
if he thinks fit, take evidence of 
witnesses on oath. 

(3) This section applies also to 


the police in the towns of Cal- 
cutta and Bombay, 
12. Before proceeding fur- 


ther, we may have a look at Section 
190 of the new Code. This section 
is captioned “Cognizance of offen- 
ces by Magistrates”. This section so 
far as it is material for our purpose 
provides: 

“Subject to the provisions of 
this Chapter, any Magistrate of the 
First Class and any Magistrate of 
the second class specially empowered 
in this behalf may take cognizance 
of any offence— 
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S. 202. Postponement of Issue of 
process.—(1) Any Magistrate, on re- 
ceipt of a complaint of an offence 
which he is authorised to take cog- 
nizance or which has been made 
over to him under Sec, 192 may, 
if he thinks fit, postpone the issue 
of process against the accused, and 
either inquire into the case him- 
self or direct an investigation to be 
made by a police officer or by 
such other person as he thinks fit, 
for the purpose of deciding whe- 
ther or not there is sufficient 
ground for proceeding: 

Provided that no such direction 
for investigation shall be made.— 

(a) where it appears to the 
Magistrate that the offence com- 
plained of is triable exclusively by 
the Court of Session; or 

(b) where the complaint has nob 
-been made by a Court, unless the 
complainant and the witnesses pre- 
sent (if any) have been examined 
on oath under Section 200. 

(2) In an inquiry under sub- 
section (1), the Magistrate may, if 
he thinks fit, take evidence of wit- 
nesses on oath: 

Provided that if it appears to 
the Magistrate that the offence 
complained of is triable exclusi- 
vely by the Court of Session, he 
shall call upon the complainant 
to produce all his witnesses and 
examine them on oath. 

(3) If an investigation under sub- 
section (1) is made by a person not 
being a police officer, he shall 
have for that investigation all the 
powers conferred by this Code on 
an officer in charge of a police 
station except the power to arrest 
without warrant. 


(Contd, from Col, 1) 

(a) upon receiving a complaint of 
facts which constitute such offence; 

(b) upon a police report of such 
facts; 

(c) upon information received 
from any person other than a police 
officer, or upon his own knowledge, 
that such offence has been commit- 


13. It is well settled that 
when a Magistrate receives a com- 
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plaint, he is not bound to take cog- 
nizance if the facts alleged in the 
complaint, disclose the commission of 
of an offence. This is clear from 
the use of the words “may take cog- 


nizance” which in the context in 
which they occur cannot be equated 
with “must take cognizance.” The 


word “may” gives a discretion to 
the Magistrate in the matter. If on 
a reading of the complaint he finds 
that the allegations therein disclose 
a cognizable offence and the for- 
warding of the complaint to the po- 
lice for investigation under Section 
156 (3) will be conducive to justice 
and save the valuable time of the 
Magistrate from being wasted in en- 
quiring into a matter which was 
primarily the duty of the police to 
investigate, he will be justified in 
adopting that course asan alternative 
to taking cognizance of the offence, 
himself, 


14, This raises the incidental 
question: What is meant by “taking 
cognizance of an offence” by the 
Magistrate within the contemplation 
of Section 190? This expression has 
not been defined in the Code. But 
from the scheme of the Code, the 
content and marginal heading of 
Section 190 and the caption of Chap- 
ter XIV under which Sections 190 to 
199 occur, it is clear that a case can 
be said to be instituted in a 
Court only when the Court takes 
cognizance of the offence al- 
leged therein. The ways in which 
such cognizance can be taken are set 
out in clauses (a), (b) and (c) of Sec- 
tion 190 (1). Whether the Magistrate 
has -or has not taken cognizance of 
the offence will depend on the cir- 
cumstances of the particular case 
including the mode in which the 
case is sought to be instituted, and 
the nature of the preliminary action, 
if any, taken by the Magistrate. 
Broadly speaking, when on receiving 
a complaint, the Magistrate applies 
his mind for the purposes of proceed- 
ing under Section 200 and the suc- 
ceeding sections in Chapter XV of 
the Code of 1973, he is said to have 
taken cognizance of the offence with- 
in the meaning of Section 190(1) (a). 
If, instead of proceeding under 
Chapter XV, he, has in the judicial 
exercise of his discretion, taken ac- 
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tion of some other kind, such as 
issuing a search warrant for the pur- 
“pose of investigation, or ordering in- 
vestigation by the police under Sec- 
tion 156 (3), he cannot be said to 
have taken cognizance of any of- 
fence. 


15. This position of law has 
been explained in several cases by 
this Court, the latest being Nirmal- 
jit Singh Hoon v., State of West Ben- 


gal, (1973) 3 SCC 753 = (AIR 1972 
SC 2639). 

16. The position under the 
Code of 1898 with regard to the 


powers of a Magistrate having juris- 
diction to send a complaint disclos- 
ing a cognizable offence — whether 
or not triable exclusively by the 
Court of Session — to the Police for 
Anvestiation under Section 156 (3), 
remains unchanged under the Code of 
1973, The distinction between a po- 
lice investigation ordered under. Sec- 
tion 156 (3) and the one directed 
under Section 202, has also been 
maintained under the new Code; but 
a rider has been clamped by the Ist 
Proviso to Sec, 202 (1) that if it ap- 
pears to the Magistrate that an of- 
fence triable exclusively by the 
Court of Session has been committted, 
he shall not make any direction for 
investigation. 


17, Section 156 (3) occurs in 
Chapter XII, under the caption: ‘In- 
formation to the Police and their 
powers to investigate”; while Section 
‘202 is in Chapter XV which bears 
the heading “Of complaints to Magis- 
trate’. The power ‘to order police 
investgiation under Section 156 (3) is 
different from the power to direct 
investigation conferred by Sec, 202 
(i) The two operate. in distinct 
spheres at different stages, The first 
is exercisable at the pre-cognizance 
stage, the second at the post-cogniz- 
ance stage when the Magistrate is in. 
seisin of the case. That is to say in 
the case of a complaint regarding the 
commission of a cognizable offence, 
-the power under Sec, 156 (3) can be 
invoked by the Magistrate before he 
takes cognizance of the offence under 
Section 190 (1) (a). But if he once 
takes such cognizance and embarks 
upon the procedure embodied in 
Chapter XV, he is not competent to 
switch back to the  pre-cognizance 
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stage and avail of Section 156 (3). 
It may be noted further that an 


order made under sub-section (3) of © 


Section 156, is in the nature. of a 
peremptory. reminder or intimation 
to the police to exercise their ple- 
nary powers of investigation under 
Section 156 (1). Such an investiga- 
tion embraces the entire continuous 
process which begins with the col- 
lection of evidence under Section 156 
and ends with a report or charge- 
sheet under Section 173. On the 
other hand, Section 202 comes in. at 
a stage when: some evidence has 
been collected by the Magistrate in 
proceedings under Chapter XV, but 
the same is deemed insufficient to 
take a decision as to the next step 


in the prescribed procedure. In such ` 


a situation, the Magistrate is em- 


powered under Section 202 to direct, 


within the limits circumscribed by 
that section, an. investigation “for 
the purpose of deciding whether or 
not there is sufficient ground for 
proceeding.” Thus the object of an 
investigation .under Section 202 is 
not to initiate a fresh case on police 
report but to assist the Magistrate in 
completing proceedings already insti- 
tuted upon a complaint before him, 


18. In the instant case the 
Magistrate did not apply his mind 
to the complaint for deciding whe- 
ther or not there is sufficient ground 
for proceeding; but only for ordering 
an investigation under Section 156 
(3). He did not bring into motion 
the machinery of Chapter XV. He 
did not examine the complainant or 
his witnesses under Section 200, 
Cr, P. C., which is the first step in 
the procedure prescribed under that 
Chapter, The question of taking the 
next step of that procedure envisag- 
ed in Section 202 did not arise, In- 
stead of taking cognizance of the of- 
fence, he has, in the exerctse of his 
discretion, sent the complaint for in- 
vestigation by police under S. 156. 


19. This being the position, 
Section 202 (1), ist Proviso was 
not attracted, Indeed, it is not 
necessary for the decision of this 
case to express any final opinion: on 
the ambit and scope of the Ist Pro- 
viso to Section 202 (1) of the Code 
of 1973. Suffice it to say, the stage 
at which See, 202 could become ope- 
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rative was never reached in this case. 
We have. therefore in keeping with 
the well established practice of the 
Court, decided only that much which 
was essential for the disposal of this 
appeal, and no more. 


20. For the foregoing reasons, 
we answer the question posed, in. 
the negative, and dismiss this ap- 
peal, 

Appeal dismissed. 
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M/s. Gauri Shankar Chandra 
bhan, Appellant v. C. I. T, U, P,, 
Lucknow, Respondent, 

Civil. Appeal No, 886 of 1971, 
D/- 3-5-1976. 


_ (A) Income-tax Act (1922), Sec- 
tions 25-A, 28 — H.U.F. — Order in 
1962 under Section 25-A recognizing 
partition from 1956 — Imposition of 
penalty under Section 28 in 1958 — 
Imposition is not bad in law — 
H.U-F. is to be continued to be treat- 
ed as undivided till passing of order 
under Section 25-A (1). 


Section 25-A (3) embodies a le- 
gal fiction according to which a 
Hindu family which has been previ- 
ously assessed as ‘undivided’ is to be 
continued to be treated as ‘undivided’ 
till the passing of the order under 
sub-section (1) of the section, Where, 
therefore, an order recognizing por- 
tion of H. U. F. assessee from 22-6- 
1956, under Section 25-A (1) was 
passed on 26-3-1962, there was no bar 
to the imposition of penalty on the 
assessee under Section 28 (1) (c), on 
20-3-1958, and the imposition could 
not be said to be bad in law: AIR 
1965 SC 1238 and AIR 1967 SC 762 
Rel on; (1970) 1 Ate 36 (All), Affirm- 
ed, (Paras 6, 8) 
Cases Referred: ‘Chronological Paras 
AIR 1967 SC 762 = (1967) 68 ITR 
416 6 
(1967) 66 ITR 638 = 
600 (Puni) 
AIR 1965 SC 1238 = (1965) 55 1E 
666 
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ATR 1957 Andh Pra 113 = 
ITR 867 
AIR 1956 Mad 396 = (1956) 29 ae 
241 
AIR 1955 Pat 103 = (1955) 27 ITR 
307 4 
Mr. G. C. Sharma, Sr. Advocate, 
(M/s. V. N. Ganpule, D. K. Jain, 
Anup Sharma and P, C. Kapur, Ad- 
vocates with him), for Appellant; Mr. 
B. Sen, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate with him), for Res- 
pondent. 
The Judgment of the Court was 
delivered by 


JASWANT SINGH, J.:— This is 
an appeal by certificate of fitness 
granted by the High Court of Judi- 
cature at Allahabad under Section 
66-A (2) of the Indian Income-tax 
Act, 1922 (hereinafter referred to as 
‘tthe Act’) from its judgment. dated 
September 18, 1969 in I. T. R. Misc. 
Case No. 836 of 1963. 


2. The facts giving rise to 
this appeal are: The appellant, a 
Hindu undivided family consisted of 
Gauri Shankar, the father, and his 
three sons viz. Chandrabhan, Ben- 
gali Lal and Brij Kishan. Gauri 
Shankar, the karta of the family who 
was in charge of the affairs of the 
family during the relevant year 
which extended from April 13, 1945 
to April 12, 1946, the assessment 
year being 1946-47, died on April 2, 
1946. He was succeeded by his 
son, Chandrabhan as karta of the 
family. The appellant had, in the 
first instance, filed a return showing 
an income of Rs. 9,701/-. On scrutiny 
of the relevant material, the Income 
Tax Officer found a number of dis- 
crepancies in the accounts of the 
appellant and also noted the existence 
of cash credits to the appellant’s ac- 
count in the books of another firm 
viz. M/s, Tilyani Glass Works and a 
certain sum deposited in an account 
styled as‘Abdul Wahid Khan and 
Sons, He thereupon ‘issued a notice 
dated March 15, 1957," calling upon 
the appellant to explain the discre- 
Pancies' in the accounts; as also in 
the cash credits: and to’ show - cause 
why œ penalty under Section: 28 -(1) 
(c) of the Act be not imposed. upon 
it: In-response to the notice,..a: re- 
presentative of the appellant appear- 
ed -before ‘the' Income : Tax ;Qfficer 


(1957) 31 
4 


- Made “an application before the 
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and voluntarily agreed to a sum of 
Rs. 15,000/- being treated as its in- 
come, After hearing the appellant’s 
representative, the Income Tax Offi- 
cer felt satisfied that the appellant 
had deliberately concealed its income 
and furnished an inaccurate return. 
Accordingly, by his order dated 
March 20, 1958, he added a sum of 
Rs, 68,550/- to the income of the ap- 
pellant and imposed on it a penalty 
of Rs, 26,000/-. Meanwhile, on March 
19, 1957, an application under Sec- 
tion 25-A of the Act was made to 
the Income Tax Officer for an order 
recording partition of joint family 
property in definite portions, which 
according to the application had taken 
place amongst the members of the 
Hindu undivided family on 
June 22, 1956. The Income Tax Of- 
ficer on being satisfied after making 
enquiries that a complete’ partition 
of the joint family property has 
taken place, recorded an order under 
Section 25-A (1) of the Act on 
March 26, 1962, accepting the parti- 
tion with effect from June 22, 1956, 
as claimed, Against the penalty of 
Rs, 26,000/- imposed by the Income 
Tax Officer by his order dated March 
20, 1958, the appellant preferred an 
appeal to the Appellate Assistant 
Commissioner, who reduced the pe- 
nalty to Rs, 15,000/-. Not satisfied 
with this reduction, the appellant 
went up in further appeal to the 
Income-tax Appellate: Tribunal and 
raised before it a number of conten- 
tions. Amongst other things, it was 
urged before the Tribunal that 
Since the Hindu undivided family- had 
disrupted on June 22, 1956, as ac- 
cepted by the Income Tax Officer in 
his aforesaid order dated March 26, 
1962, passed under Section 25-A (1) 
of the Act, the imposition of the pe- 
nalty by the Income-tax Officer on 
20-3-1958, after the disruption of the 
family was bad in’ Jaw and could 
not be sustained. While rejecting 
the other contentions raised on be- 
half of*the’ appellant, the” Tribunal 
upheld -this contention by its order 
dated: March 6, 1963. Thereupon the 
Commissioner of Income-tax, U, P. 
In- 
come-tax Appellate, Tribunal under 
Section- 66 (1) of the Act requesting 
that the following, question of law 
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arising from its decision be referred 
to the High Court:— 

“Whether in the facts and cir- 
cumstances of the case the imposi- 
tion of penalty under Section 28 (1) 
(c) on the Hindu undivided family 
after it had disrupted within the 
Sea of Section 25-A is bad in 
aw.” 


3. Acceding to the request of 
the Commissioner of Income Tax, the 
Tribunal referred the above mention- 
ed question to the High Court. which 
answered the same in the negative. 
The appellant thereupon applied to 
the High Court and obtained the 
aforesaid certificate of fitness for ap- 
peal to this Court. This is how the 
matter is before us. 


4. Relying on Commr. of. In- 
come Tax v. Sanichar Sah Bhim 
Sah. (1957) 27 ITR 307 = (AIR 1955 
Pat 103) S. A. Raju Chettiar v. Col- 
lector of Madras, (1956) 29 ITR 241 
= (AIR 1956 Mad 396) Mahakali 
Subba Rao v. Commr., of. Income-tax 


Hyderabad, (1957) 31 ITR 867 = 
(AIR 1957 Andh Pra 113) and 
Commr. of Income-tax, Punjab v. 
Methu Ram Prem Chand, (1967) 66 


ITR 638 (Punj) counsel for the ap- 
pellant has reiterated before us that 
since the Hindu undivided family 
had dissolved on June 22, 1956 as 
accepted by the Income Tax Officer 
vide his order dated March 26, 1962 
passed under .Section 25-A of the 
Act and the Act did not provide any 
machinery for imposition of the pe- 
nalty on the Hindu family after its 
disruption, the imposition of penalty 
on March 20, 1958 was bad in law 
and could not be sustained. Counsel 
appearing on behalf of the Revenue 
has, on the other hand, urged that 
imposition of impugned penalty can- 
not be challenged as in view of Sec- 
tion 25-A (3) of the Act, a Hindu 
undivided family must be deemed to 
have continued in existence till the 
date of the passing of the order 
under Section 25-A (1) of the Act. 


5. For a proper determina- 
tion of the question, it is necessary 
to refer to Section 25-A of the Act 
which at the relevant time stood as 
under:— 

95-A (1) Where, at the time of 
making an assessment under Sec 23, 
it is claimed by or on behalf of any 
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member of a Hindu family hitherto 
assessed as undivided that a partition 
has taken place among the members 
of such family, the Income-tax Off- 


-cer shall make such inquiry there- 


into as he may think fit, and, if he is 
satisfied that the joint family pro- 
perty has been partitioned among the 
various members or groups of mem- 
bers in definite portions, he shall re- 
cord an order to that effect: 

Provided that no such order 
shall be recorded until notices of the 
inquiry have been served on all the 
members of the family. 


(2) Where such an order has 
been passed, or where any person 
has succeeded to a business, profes- 
sion or vocation formerly carried on 
by a Hindu undivided family, whose 
joint family property has been par- 
titioned on or after the last day on 
which it carried on such business, 
profession or vocation, the Income- 
tax Officer shall make an assessment 
of the total income received by or on 
behalf of the joint family as such, 
as if no partition had taken place, 
and each member or group of mem- 
bers shall. in additionto any income- 
tax for which he or it may be sepa- 
rately liable and notwithstanding 
anything contained in sub-section (1) 
of Section 14, be liable for-a share 
of the tax on the income so assess- 
ed according to the portion of the 
joint family property allotted to him 
or it: and the Income-tax Officer shall 
make assessments accordingly with 
the provisions of Section 23: 


Provided that all the members 
and groups of members whose joint 
family property has been partitioned 
shall be liable jointly and severally 
for the tax assessed on the total in- 
come received by or on behalf of 
the joint family as such. 

(3) Where such an order has not 
been passed in respect of a Hindu 
family hitherto assessed as undivid- 
ed, such family shall be deemed, for 
the purposes of this Act, to continue 
to be a Hindu undivided family.” 

6. It will be noticed that sub- 
section (3) of the above quoted sec- 


. tion embodies a legal fiction accord- 


ing to which a Hindu family which 
has been previously assessed as ‘un- 
divided’ is to be continued to be 
treated as ‘undivided’ till the passing 
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of the. order under sub-section (1) of 
the section, This view gains strength 
from two decisions of this Court in 
Additional Income-tax Officer,, Cud- 
‘dapah v. A, Thimmayya, (1965) 55 
ITR 666 = (AIR 1965 SC 1238) and 
Joint Family of Udayan Chinubhai 
v. Commr. of Income-tax, Gujarat, 
(1967) 63 ITR 416 = (AIR 1967 SC 
762) where it was held that so long 
as no order under Section 25-A (1) 
of the Act is recorded, the jurisdic- 
tion of the Income Tax Officer to 
continue to assess as undivided des- 
pite partition under personal law a 
Hindu family which has hitherto 
been assessed in that status remains 


unaffected. It will be profitable in 
this connection to refer to the fol- 
lowing observations made in A 


Thimmayya’s case (supra):— 

“The section makes two substan- 
tive provisions (i) that a Hindu un- 
divided family which has been as- 
sessed to tax shall be deemed, for 
the purposes of the Act, to continue 
to be treated as undivided and 
therefore liable to be taxed in that 
status unless an order is passed in 
respect of that family recording par- 
tition of its property as contemplat- 
ed by sub-section (1); and (ii) if at 
the time of making an assessment 
it is claimed by or on behalf of the 
members of the family that the pro- 
perty of the joint family has been 
partitioned among the members or 
groups of members in definite por- 
tions: i.e. a complete partition of the 
entire estate is made, resulting in 
such physical division of the estate 
as it is capable of being made, the 
Income-tax Officer shall hold an in- 
quiry, and if he is satisfied that the 
partition had taken place, he shall 


record an order to that effect.......... i 


The Income-tax Officer 
the income .of the Hindu family 
hitherto assessed as undivided not- 
withstanding partition, if no claim in 
that behalf has been made to him or 
if he is not satisfied about the truth 
of the claim that the joint family 
property has been partitioned in de- 


may assess 


finite portions, or if on ac- 
count of some error or inad-. 
vertence he fails to dispose of 
the claim. In all these cases his 


jurisdiction to assess the income of 
the family hitherto assessed as un- 


divided remains unaffected, for the 
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procedure for making assessment of 
tax is statutory.” 


: T. In face of the aforesaid 
decisions of this Court, it is not 
necessary to burden the record by 
discussing the decisions cited by 


counsel for the appellant. 


8. In the present case, there 
was not a whisper of the application 


under Section 25-A (1) of the Act 
by the appellant on March 15, 1957 
when the penalty proceedings were 


initiated against it. Even on March 
25, 1958, when the penalty was im- 
posed, there was no order under 
Section 25-A (1) of the Act. It was 
only on March 26, 1962, that the par- 
tition was recognised and order 
under Section 25-A (1) of the Act. 
was passed, There was thus no bar 
to the imposition of the impugned 
penalty. Accordingly, we find no 
force in the contention of counsel 
for the appellant and are of the 
opinion that the question was right- 
ly answered in the negative by the 
High Court. 


9. The appeal, therefore, fails 
and is dismissed but in the circum- 
stances of the case without any 
order as to costs. f 

Appeal dismissed. 


AIR 1976 SUPREME COURT 1681 
(From Kerala: 1971 Tax LR 1639 
(FB)) 

A. C. GUPTA AND JASWANT 
SINGH, JJ. 

The Commissioner of Agricultu- 
ral Income-tax, Trivandrum, Appel- 
lant v. Smt, Lucy Kochuvareed, Res- 
pondent. 

Civil Appeals 
1971, D/- 7-5-1976. 

(A) Kerala Agricultural Income- 
tax Act (1950), Sec. 34 — Applicabi- 
lity — Every case of under-assess- 
ment is not a case of escaped assess- 
ment —— Excessive deductions allow- 
ed — Commissioner can remand the 
case for fresh disposal. 1971 Tax LR 
1639 (Ker) (FB), Reversed. 

Every case of an under-assess- 
ment is not a case of escaped assess- 
ment. Consequently. where the 
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Agricultural Income-tax Officer while 
assessing the income has allowed cer- 
tain deduction, the Commissioner 
thinking such deduction to be ex- 
cessive, can pass an order under Sec- 
tion 34 of the Kerala Agricultural 
Income-tax Act .remanding..the case 
for fresh disposal according to law, 
since this is not a case of escaped 


assessment. (1969) 24 STC 491 (SC) 
Rel, on: 1971 Tax LR 1639 (Ker) 
(ŒB), Reversed. [Para 5) 


R Paras 
(1969) 1 SCWR 
5 


(1964) 52 ITR 629 = 1964 Ker Ka 
692 , 
S 1959 SC 257 = (1959) 35 HR 


ATR 1959 SC 1303 = (1959) 37 ITR 
. 388 

© Mr. T. S. Krishnamoorthv mee 
Sr. Advocate, (M/s. N. Sudhakaran 
and K. M. R. Nair, Advocates with 
him), for Appellant (In C. A. No. 793 
of 1971); Mr. K. M. K. Nair, for Ap- 
pellant (in C. A. No. 794 of 1971); Mr. 
D. V, Patel Sr. Advocate, (Mr. A. S 
Nambiar, Advocate, with him), 
Respondent, 


Judgment of the Court was de- 
livered by- 


GUPTA, J.:— One T. V, Kochu- 
vareed who owned rubber plantations 
in Trichur was assessed by the 
Agricultural Income-tax officer, Tri- 
chur, on a` net agricultural income 
of Rs. 31,662/- and Rs. 30,856/- res- 
pectively for the assessment years 
1959-60 and 1960-61. The assessee 
had in his possession immature rub- 
ber plantation covering 193 acres 
during the assessment year 1959-60 
and 293 acres during the assessment 
year 1960-61. In computing the in- 
come for the said two years, the 
Agricultural Income-tax Officer had 
disallowed out of the expenses claim- 
ed for the upkeep and maintenance 
of the immature area Rs, 2500/- for 
the year 1959-60 and Rs, 3500/- for 
the year 1960-61. T. V, Kochuvareed 
died in 1961 leaving behind him as 
his heir and legal representative his 
wife who is the respondent before 
us. On March 13, 1963 the Commis- 
sioner of Agricultural Income-tax 
issued a notice under Section 34 of 
the Kerala Agricultural Income-tax 
Act, 1950 to the’ respondent, which 


Cases Referred: 
(1969) 24 STC 491 = 
610 
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was served on her on March 15, 1963, 
proposing to revise suo motu the 
assessment for the said two years 
on-the ground that the deductions 
allowed were excessive and without 
any proper basis as a result of 
which Rs. 16,800/- for the.year 1959- 
60, and Rs, 25,800/- for 1960-61 had 
“escaped assessment.” The respon- 
dent was asked to file objections, if 
any, within fifteen days of the 
ceipt of the notice. The respondent 
in her objection contended that the 
proposed revision of her  husband’s 
income which was said to have “es- 
caped assessment” was outside the 
scope of Section 34, On this objec- 
tion another notice was served on 
her on September 26,1966 stating 
that the expression “escaped assess- 
ment” used in the earlier ‘notice was 
inadvertent and asking the respon- 
dent to file further objections, if she 
liked, after this clarification. The 
respondent filed further objections on 
October 12, 1966 which the Commis- 
sioner rejected by his order dated 
August 23, 1967 and remanded the 
cases to the Agricultural Income-tax 
Officer for fresh disposal, The rele- 
ee part of this order is as fol- 
OWS: 


“In these . circumstances I find 
that the disallowance of Rs. 2500/- 
for 59-60 and Rs, 3500/- for 1960-61 
towards upkeep and maintenance of 
immature area is irregular as it is 
not based on any. rational method. 
The orders of assessment for these 
years are therefore set aside and the 
cases are remanded to the Agricultu- 
ral Income-tax Officer, Trichur, for 
fresh disposal according.to law after 
examining each item of expenditure 
individually and the general charges 
by applying the principles laid down 
by the Kerala: High Court in its 


judgment reported in (1964) 52 ITR 
629 (Ker)”. 
At the instance of the respondent 


the Commissioner of Agricultural In- 
come-tax referred the 
question of Jaw to the High Court of 
Kerala under Section 60 (2) of the 
Kerala Agricultural Income-tax Act, 
1950: 

: “Whether - -on the facts and in 
the circumstances of the case the 
Commissioner has jurisdiction to pass 
an- order in this case under Section 


ren 


following ` 


. 
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34 of the 
Act, 1950.” 


2. The High Court by a 
majority held that the power of re- 
vision vested in the Commissioner 
under Section 34 of the. Act could 
not be invoked. for the purpose of 
assessing income that had “escaped 
assessment” and that such’ income 
could be assessed only by resorting 
to the procedure under Section 35 of 
the Act. In these appeals by special 
leave the appellant questions. the 
correctness of this decision. 


3. It is necessary to refer to 
the relevant provisions of the Act 
before proceeding to consider the 
contentions of the parties, Section 3 
provides that agricultural income-tax 
shall be charged for each financial 
year on the total agricultural income 
of the previous year at the rate or 
rates specified in - the 
the Act, Total agricultural income 
is defined in Section 2 (s) as the ag- 
gpregate of all agricultural income 
mentioned in Section 4 computed in 
accordance with the provisions of 
Section 5 including all income of the 
description specified in Section 9 and 
all receipts of the description speci- 
fied in Section 10 (a), (c) and (d). 
Section 5 enumerates the deductions 
from the total income which have to 
be made in computing the agricultu- 
ral income. Section 17 (1) of the 
Act requires every person whose to- 
tal agricultural income during the 
previous year exceeded the limit 
which is not chargeable to agricultu- 
ral income-tax, to furnish to the 
Agricultural Income-tax Officer a re- 
turn stating his total agricultural in- 
come in that year and the expendi- 
ture incurred by him out of that in- 
come. Section 18 deals with the 
powers of the Agricultural Income-tax 
Officer to assess the total agricultural 
income of the assessee and deter- 
mine the sum payable by him. Sec- 
tion 19. authorises the Agricultural 
Income-tax Officer to cancel the as- 
sessment in certain cases at the ins- 
tance of the assessee and to make a 
fresh assessment in accordance with 
the provisions of Section 18. Sec. 31 
provides an appeal to the Assistant 
Commissioner against any order of 
assessment with which the assessee 
is dissatisfied. Sub-section (7) of the 


Agricultural Income-tax 
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section reauires the Assistant Com- 
missioner to communicate the orders 
passed by him disposing of the ap- 
peal to the assessee and the Commis- 
sioner. Under Section 32 an asses- 
see objecting to an order passed by 
an Assistant Commissioner may ap- 
peal to the Appellate Tribunal. Sub- 
section (2) of the section permits the 
Commissioner, if he objects to any 
order passed by the Assistant Com- 
missioner under Section 31, to direct 
the Agricultural Income-tax Officer 
to appeal to the appellate Tribunal 
against such order. Sub-section (5) 
of Section 32 provides that the Ap- 
pellate Tribunal after giving both 
parties an opportunity of being heard 
may pass such order thereon as he 
thinks fit. The tribunal is required 
to communicate the order to the as- 
sessee and to the Commissioner. Sec- 
tion 34 and Section 35 are the two 
most important sections for the pur- 
pose of these appeals. S, 34 which 
confers on the Commissioner revi- 
sional powers is in these terms: 


“34. Revision.— (1) The Com- 
missioner may, of his own motion or 
on application by an assessee, call 
for the record of: any proceeding 
under this Act which has been taken 
by any authority subordinate to him 
and may make such enquiry or 
cause such enquiry to be made and. 
subject to the provisions of this Act. . 
may pass such orders thereon as he 
thinks fit: : 4 

Provided that he shall not pass 
any order prejudicial to an assessee 
without hearing him or giving him a 
reasonable opportunity of being 
heard: 

Provided further that an order 
passed declining to interfere shall 
not be deemed to be an order preju- 
dicial to the assessee. 


(2) Any order passed under sub- 
section (1) shall be final subject to 
any reference that may be made to 
the High Court under Section 60.” 
Section 35 which deals with income 
escaping assessment reads: 


“35. Income escaping assess- 
ment.— (1) If for any reason agri- 
cultural income chargeable to tax 
under this Act has escaped assess- 
ment in any financial year or has 
been assessed at too low a rate, the 


1684 S.C. [Prs, 3-4] Commr. of Agri. I. T. v. L. Kochuvareed - 


Agricultural Income-tax Officer may, 
at any time within three years, of 
that end of that year serve on the 
person liable to pay the tax or in 
the case of a company on the princi- 
pal officer thereof a notice contain- 
ing all or any of the requirements 
which may be included in a notice 
. under ‘sub-section (2) of Section 17 
and may proceed to assess or re-as- 
sess such income and the provisions 
of this Act shall so far as may be, 
apply accordingly as if. the notice 
were a notice issued under that sub- 
section: 


Provided that the tax -shall be 


charged at the rate at which it would 
have been charged if such income 


had not escaped assessment or full 
assessment, as the case may be: 
Provided further that the Agri- 


cultural Income-tax Officer shall not 
issue a notice under this sub-section 
unless he has recorded his reasons 
for doing so . 


(2) No'order of assessment inde 
S. 130r of assessment or reassess- 
ment under sub-s, (1) of this section 
shall be made afterthe expiry of three 
vears from the end of the year in 
“which the agricultural income was 
first assessable: 


Provided that where a notice 
under sub-section (1) has been issued 
- within the time therein limited, the 
assessment or reassessment to be 
made in pursuance of such notice may 
be made before the expiry of one 
year from the date of the service of 


the notice even if at the time of the- 


assessment or reassessment the three 
years aforesaid have already elapsed: 


Provided further that nothing 
contained in this section limiting the 
time within which any action may 
be taken or any order, assessment or 
reassessment may be made shall ap- 
ply. to a reassessment made under 
Section 19 or to an assessment or 
reassessment made in consequence of, 
or to give effect to any finding or 
direction contained in an order 
under Section 31, Section 32, See 34 
or Section 60 


(3) In computing the period of 
limitation for the purposes of this 
section, any period during which the 
assessment proceeding is stayed by 


a 


‘assessment the 


A.I R. 


an order or injunction of any court 
or other competent authority shal be 
excluded. H 


4, Section 35 as it originally 
stood contained only the provision 
now contained in sub-section (1) in- 
cluding the first proviso. The second 
proviso to sub-section (1), and sub- 
sections (2) and (3) were introduced 
and the original provision was re- 
numbered as sub-section (1) by an 
amending Act in 1964, but the new- 
ly added provisions were given ef- 
fect from April 1, 1958, Section 35 
as extracted above was, therefore, 
applicable in a proper case during 
the two assessment years we are 
concerned with. It would appear that 
sub-section (2) prescribes a time limit 
of three years for reassessment under 
sub-section (1). of this Section from 
the end of the vear in which the- 
agricultural income was first assess- 
ed though the first proviso to sub- 
section (2) extends the ‘time for re- 
assessment in a case where notice 
under sub-section (1) had been issued 
within the time prescribed by the 
sub-section, till the expiry of one 
year from the date of service of 
the notice even if at the time of re- - 
preserbied period of - 
three years had elapsed. The second ` 
proviso to sub-section (2) states that 
the limitation of time prescribed by 
Section 35 will not apply to an as-.. 
sessment or reassessment made in 
consequence of any direction con- 
tained in an order under Section 31, 
Section 32, Section 34 or Section 60. 
Section 36 empowers the authority 
which passed an order on appeal or 
revision, within three years from 
the date of such order, and the Agri- 
cultural Income-tax Officer within 
three vears from the date of anv 2s- 
sessment made by him, to rectify 
any mistake apparent from the re- 
cord of the appeal, revision. assess- 
ment or refund as the case may be. 
Sub-section (1) of Section 60 provides 
that the assessee or the Commissioner 
may require the Appellate Tribunal 
to refer to the High Court any ques- . 
tion of law arising out of an order 
under Section 32 (5). Sub-section (2) 
of Section 60 permits an  assessee 
who is served with a notice of an 
order under Section 34 which is pre- 
judicial to him to require the Com- 
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missioner to refer to the High 
Court any question of law areng 
out of such order. 


5. The majority - decision of 
the High Court took the.- view that 
this was a case of escaped assess- 
ment ‘and that the power of revision 
conferred’ on the Commissioner by 
Section 34 of the Act could not be 


utilised for the purpose of reassess-— 


ment of income that escaped assess- 
ment disregarding the provisions of 
Section 35.. Sub-seetion (1) of Sec. 34 
makes it clear that the power of re- 
vision is exercisable “subject to the 
provisions of this Act.” It was point- 
ed out in the majority judgment 
that Section 35 contains a specific 
provision for reassessment of income 
that had escaped assessment and it 
was held that  revisional powers 
under Section 34 could be availed of 
to reopen cases of escaped assess- 
ment only within the time limit and 
in accordance with the procedure 
prescribed by Section 35. Before us, 
Mr. Patel, learned counsel for the 


respondent, reiterated the same ‘con-. 


tention, Mr. Krishnamurthy Iyer 
appearing for the appellant challeng- 
ed the decision of the High Court 
on two grounds: (1)- the income 
sought to be reassessed was not in- 
come that had “escaped” assessment 
and, as such, the provisions of Sec- 
tion 35 are not relevant for the pre- 
sent purpose, and (2) assuming this 
was a case of income escaping assess-. 
ment even then the second proviso 
to sub-section (2) of Section 35 re- 


moves the bar of time for any as-. 


sessment or reassessment made to 
give effect to a direction under Sec- 
tion -34. On the first question ‘the 
High Court found, relying on 
decision of this Court in Kameshwar 
Singh v. State of Bihar, (1959) 37 
ITR 388 = (AIR 1959 SC 1303) that 
this was a case of escaped income. 
In Kameshwar Singh’s case one of 
the provisions that came up for in- 
terpretation was Section 26 of the 
Bihar Agricultural Income-tax Act, 


1938 which is similar in many res- 


pects to Section 35 (1) of the Actwe 
are concerned with in this appeal, It 
was held in Kameshwar Singh’s case 
that under Section 26 of the - Bihar 
Act, the Agricultural Income-tax Of- 
ficer was competent to “assess any 


. the return that income was 


' assessment.” 


- support from the 


the. ‘Court in Deputy Commr. of Agricul- 


. For the appellant it was 
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item of income which he had omit- 
ted to tax earlier, even though in 
includ- 
ed and the Agricultural Income-tax 
Officer then thought that it was ex- 
empt.” The same view was taken. 
in an earlier decision of this Court, 
Kamal Singh v. Commr, of Income- 
tax, (1959) 35 ITR 1 = (AIR 1959 
SC 257) that: “even if the assessee 
has submitted a return of his in- 
come, cases may well occur where 
the whole of the income has not 
been assessed and such part of the 
Income as has not been assessed can 
well be regarded as having escaped 
But the question .that 
arises in the case before us is not 
covered by either of these decisions., 
This is not a case where the Agri-| 
cultural ._Income-tax Officer omitted| 
to assess any item of income disclos- 
ed in the assessee’s_ return. Here. 
the assessee made a full disclosure of 
his income and claimed certain de- 
ductions. It is-not disputed that he 
was entitled to claim some deduc- 
tions for the maintenance of the 
immature rubber plantation. The | 
Agricultural Income-tax Officer al- 
lowed such deductions. as he thought 
proper after considering the matter. . 
The Commissioner in remanding the - 
cases to the Agricultural Income-tax 


- Officer- “for fresh disposal according 


to law”- thought- that’ the- deductions 
allowed were excessive, The Agri- 
cultural Income-tax Officer may have 
committed an error in allowing de- 
ductions to the extent he did, but he 
did so after applying his mind to 
the claim. Every case of under- 
assessment is not a case of escaped 
assessment, The view we take finds 
decision of this 
tural 


Income-tax and Sales Tax, . 


Quilon v. Dhanalakshmi Vilas Cashew 


Co., (1969) 24 STC 491 (SC). 


6. On the other question, the 
High Court held that the order of 


-the Commissioner directing the Agri- 


cultural’ Income-tax Officer to reas- 
sess the income for the two years 
was bad, having been made after 


_the expiry of the period prescribed by 


Sec. 35 for the reassessment of in- 
come that had escaped assessment. 
f contended 
that the second proviso to Section 35 
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removed the limitation of time in the 
case of a reassessment made in con- 
sequence of a direction or 
under Section 34. As we have held 
that this was nota case of escaped 
assessment,. this other question does 
not arise for consideration, 


7. | In our opinion’ the Com- 
missioner in this case had jurisdic- 
tion to make the order he did under 
Section 34, and the question referred 
to the High Court under Section 60 
(2) should therefore be answered in 
the affirmative. The appeals are al- 
lowed, but in the circumstances of 
the case we make no order as to 
costs. 

‘Appeals allowed. 


AIR 1976 SUPREME COURT 1686 
(From: Delhi)* 

Y. V. CHANDRACHUD, V. R. 
KRISHNA IYER -AND N. L, 
UNTWALIA, JJ. 

H. C. Sarin, Appellant v. Union 
of India and others, Respondents. 


Civil Appeal No. 1097 of 1970, 
D/- 14-4-1976. 


(A) Railway Establishment Code, 
Vol. 1, R. 1730, Note 3 — Depart- 
mental. enquiry conducted in accord- 
ance with R. 1730 — Delinquent rail- 
way officer is not entitled to the 
services of a professional lawyer — 
Delinquent railway officer attached to 
office of India Stores Department at 
London wanted a particular officer 
from India to assist him — Services 
of such officer not made available — 
Whether violation of principles of na- 
tural justice, — (Constitution ` of 
India, Articles 226, 311).. a 


In the main body of the R, 1730 
where a procedure for holding a de- 
partmental enquiry has been provid- 
ed for, there is nothing said in rela- 
tion to the engagement of a lawyer. 
Certain notes are appended to the 
rule, They seem to have. been ap- 
pended not on the basis of the exe- 
cutive instructions but as parts -of 
the rule itself. (Para 21) 


*(L. P. A. No. 106-D of 1964, D/- 
25-4-1967—(Delhi)). 
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In face of the note 3 appended 
to the rule treating it as a part of 
the rule, the delinquent officer is not 
entitled to the services of a profes- 
sional lawyer, ' “ (Para 21) © 

Even if the note 3 be treated as 
one based merely on the executive 
instructions and not a part. of, the 
rule itself, it cannot “be said. that the 
authority was obliged not to . follow 
the note but to go against it. At the 
most it had a discretion in the mat-- 
ter, , . (Para 21) 

In the instant case the discre- 
tion was exercised rightly and not 
arbitrarily as to lead to the conclu- 
sion that principles of natural justice 
were violated when the services of 
a professional lawyer were not 
made available to the delinquent. 

(Para 21) 

‘The delinquent railway officer 
who was employed in the Indian 
Railways as Senior Railway Inspec- 
tor attached to the office of the 
India Stores Department at London 
was also not entitled as a matter of 
right to have the services of any 
railway officer stationed in India to 
assist him in the conduct of his de- 
fence, z (Para 24) 


- The deinen wanted an officer 
from India especially Shri Bhalla. It 
was not possible to make available 
the services of an officer from 
India, The delinquent was given a 
wide field of choice either to- choose 
any railway official stationed. in Lon- 
don or in the continent or some 
other personnel of the Indian High 
Commission in London. The accusa- 
tions made against the delinquent 
were not such that required any ex- 
pert or special skill, The question 
was a simple one whether he had 
taken money from one G in dis- 
charge of his official duties, 


Held, after appreciating all the 
facts and circumstances of the case, 
that no principle of natural justice 
was violated in not making available 
to the delinquent the services of Shri 
Bhalla or any other railway officer 
stationed in India for the conduct of 
his defence, (Para 24) 
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AIR 1975 SC 1487 = (1973) 3 SCR 
- 1002 = 1975 Lab IC 1046 23 
(1973) 3 All ER 796 25 
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AIR 1972 SC 2178 = (1972) 3 SCR 

. 485 i 22 
Mr. M. N. Phadke, Sr. Advo- 

cate, (M/s. S. Balakrishnan and N. 


M. Ghatate, Advocates with him), for 
Appellant; Mr. L. .N. Sinha, Sol. 
General, (M/s. P. P.. Rao and Girish 
Chandra, Advocates with him), for 
Respondents, 

Judgment of the Court was de- 
livered by 


UNTWALIA, J.:— This appeal is 
by certificate granted by the High 
Court of Delhi under Article 133 (1) 
(a) and (b) of the Constitution of 
India as it stood prior to the 30th 
Constitution: Amendment Act, No 
substantial question of law is involv- 
ed in this appeal. It is to be decid- 
ed mostly on facts. And since we 
are in agreement with the judgment 
of the Division Bench of the High 
Court given in the Letters Patent 
appeal, we shall advert only to the 
necessary facts and the main points 
argued before us. i 


2. Shri H. C. Sarin — the 
appellant was employed in the 
Indian Railways as Senior Railway 
Inspector attached to the Office of 


the India Stores Department at Lon- 
don. He was in that job from the 
6th August, 1954. The Government 
of India placed orders with various 
firms in the United Kingdom and 
the continent for supply of rolling 


stock and other materials for the 
Indian Railways. In December, 1956 
the appellant was deputed to the 


Essen Area of West’ Germany as 
Senior Railway Inspector in which 
capacity he had to inspect and pass 
the goods in the first instance at the 
site, Although this work of inspec- 
tion in West Germany was entrust- 
ed to the German Federal Railway 
in January 1958, the appellant re- 
mained there associated with the 
work till April or May, 1958. In 
July, 1956 orders were placed with 
M/s. Leo Gottwald and Company for 
supply of several ' breakdown 
cranes —— both for meter guage and 
bread gauge railway tracks in India. 
This was a family concern of one 
Dr. Hana Dieter Gottwald, Prior to 
the appellant’s going to the Essen 
Area of West Germany, there were 
other Senior Railway Inspectors do- 
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ing the work of inspection including 
one S. N. Hussain (since deceased) 


immediately preceding the appellant. 


One of the clauses in the contract 
with Gottwald was that he would be 
liable to pay liquidated damages in 
the specified sums if he made delay 
in the delivery of the cranes, Even- 
tually there being delay, the amount 
of such damages was quantified at a 
figure in the neighbourhood of 
£ 45,000/-. : 


3. Dr. Gottwald carried on 
business of his firm at Dusseldorf in 
West Germany. He came to London 
on July 30,-1956° to discuss with 


‘ with Shri L. T. Madnani, Railway 


Advisor certain technical aspects of 
the cranes contract, A meeting took 
place in the morning wherein were 
present other officers including one 
Mr. Bayross, In the afternoon, Gott- 
wald saw S. N. Hussain at the India 
Stores Department when the latter 
told the former that delay had oc- 
curred in the supplies of cranes and 
consequently the firm of contractors 
may have to pay liquidated damages. 
Upon this, Gottwald‘: disclosed that 
Sarin was responsible for the delay, 
he had taken money by way of 
bribes from the firm and in such a 
Situation the. firm was not liable to 
pay any damages, Since the allega- 
tion made by Gottwald against Sarin 
was a serious one S. N. Hussain ad- 
vised him to inform Madnani about 
it. He did accordingly. After some 
preliminary steps Gottwald’s state- 
ment was recorded on September 8, 
1958 ‘at India Stores Department 
where he gave a detailed account of 
the allegedly corrupt practices of the 
appellant. Shri Shukla was the 
Director General of the India Stores 
Department at the relevant time. He 
directed Gottwald to furnish some 
tentative proof in support of his ac- 
cusation against Sarin. Gottwald’s 
second statement was recorded on 
October 21, 1958. One Shri M. A 
Hussain, .1C.S. was the Deputy 
High Commissioner for India sta- 
tioned in U. K. at the relevant time. 
On examining the papers and the 
statements of -Dr. Gottwald given 
before the various officers of the 
India Stores Department the Deputy 
High Commissioner formed an, opin- 
ion that prima facie the accusations 
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against the appellant were such that 
required to be investigated in a de- 
partmental enquiry. He accordingly 
made a recommendation to that ef- 
fect to the Government of India. The 
Government, however, directed a 
preliminary enquiry to be made by 
Shri N. S, Pandey. Financial Advisor 
to the Indian High Commission and 
then to start a departmental en- 
quiry, if necessary. Accordingly, 
Pandey went to Gottwald’s place in 
West Germany, made preliminary in- 
vectigations and submitted a report 
dated January 19, 1959 finding a 


prima facie case made out against 
the delinquent government servant. 
At the instance of the Gov-- 
ernment of India, Ministry of 


Works, Housing and Supply, charges 
were served upon the appellant on 
April 7, 1959 along with two Annex- 
ures containing various details of 
the accusations made by Gottwald 
against him, The appellant was 
asked to indicate by April 15 the 
papers which he wanted to inspect 
and the papers the copies of which 
he required to enable him to enter 
his defence, He was asked to sub- 
mit his written explanation by 30th 
of April, 1959. In the meantime he 
was placed under suspension. 


4, Shorn of details which 
-were to be found in the Annexures 
the charge-sheet served on the ap- 
pellant contained the following three 
_ charges: 

“CHARGE I, 

That Shri H. C. Sarin, while 
functioning as the Senior Railway 
Insvecting Officer in the India Stores 
Department, London, during -the pe- 
riod between December, 1956 and 
Mav, 1958. demanded and obtained 
illegal gratification from the firm of 
Messrs, Leo Gottwald of Dusseldorf. 


CHARGE II. 
That during the aforesaid period 


and while functioning as aforesaid, 
the said Shri H. C. Sarin violated 
Rule 10 of the Railway Services 


(Conduct) Rules, 1956 in that he ac- 
cepted an Opel Car from Messrs. 
Talbots of Achen as a gift. 
CHARGE IIL 

That during the aforesaid period 
and while functioning as aforesaid, 
the said Shri Sarin used his official 


A.LR. 


influence for personal advancement.” 
Time for filing the written defence 
by the appellant was extended. It 
was filed on 27-5-1959. The appellant 
denied all the charges against him. The 
Board of Enquiry set up by the Gov- 
ernment of India consisted of the 
following: 


(1) Shri M. A. Hussain, I. C. $S. 
Deputy High Commissioner, Chair- 
man. 

(2) Col. Handricks, Deputy 
Director General (Inspection), I.S. D., 
London, Member. 


(3) Shri T. M. Duraiswamy, De- 
puty Director, General, I. S. D, 
London, Member. 

5; The correspondence which 
passed between the appellant and the 
Board in connection with the de- 
partmental enquiry instituted against 
him is too voluminous to be referred 
to in this judgment. No useful re- 
turn will be achieved by referring 
to the correspondence in any detail. 
Suffice it to say at this stage that 
the correspondence does indicate a 
calculated design and planned at- 
tempt on the part of the appellant to 
non-cooperate with the enquiry and 
an anxiety and earnestness on. the 
part of the Board to proceed in the - 
matter as fairly as possible in the 
circumstances of. the case. The Board 
was obliged to go to Dusseldorf, 
hold an enquiry at the spot by exa- 
mining as many as 21 witnesses 
there, some of whom had been cited 
by the appellant as his defence wit- 
nesses and to examine the relevant 
papers, documents and account books 
of the contractors firm, All this 
proceeded ex parte between July 14 
to July 17, 1959. The Board re- 
turned to London on July 19 and 
examined some witnesses there who 
had been cited as defence witnesses 
by the appellant. Almost the en- 
tire departmental enquiry had to be 
conducted ex parte as the appellant 
would not participate in-it even with 
a pair of tongs. 


6. The appellant 
S/Shri Bhalla, Sharma, 
Sen, Railway Officers in India as 
his defence witnesses. He was ask- 
ed to examine them by question- 
naires as it was not possible to call 
them to London for the purpose of 
the enquiry. Nor was their evidence 


had named 
Johri and 


1976 
so material as to necessitate their 
examination viva-voce before the 


Board, The appellant refused to 
co-operate and did not submit - any 


que:tionnaire, The Board, there- 
upon, sent to all the four officers 
aforesaid copies of the charges le- . 


velled against the appellant and ask- 
ed them to state if: they had: any- 
thing to say in relation to them. 
Bayross was examined by the 
Board in London on September 29, 
1959 after copies .of the. earlier 
statements of the witnesses and other 
papers had been supplied to the ap- 
pellant on September 21, 1959, The 
appellant was present on September 
29 but did not actively participate in 
the enquiry, in that he did not take 
any part in it by  cross-examining 
Bavross. 


7. The Board submitted its 
report to the Government of India 
on November 2. 1959 holding that 
charges I and III had been proved 
against the appellant and charge II 
had neither been proved nor. dis- 
proved, The Government gave 4 
show-cause notice on November 4, 
1960 to the appellant asking him fo 
show cause against his removal. He 
filed his reply on January 31, 1961. 
Later, however, the Government gave 
another show cause notice dated 
September 20, 1961 to the appellant 
to show cause as to why he should 
not be dismissed from service. In 
October/November, I961 the appellant 
filed three show cause explanations 
in writing. He made another repre- 
sentation to the Government on 
March: 4, 1962 for holding a 
enquiry which naturally was not ac- 
ceded to. Eventually the appellant 
was dismissed from service by an 
order of the Government of India 
dated September 10, 1962. He filed 
a writ petition in the High Court on 
December 6. 1962 to challenge the 
order of dismissal on several grounds, 
in nut-shell on the ground of viola- 
tion of principles of natural daa 
in the conduct of ‘the enquiry. 
learned single Judge of the. Hish 
Court. by his judgment and order 
dated August 3. 1964 allowed the 
writ petition and quashed. the order 
of dismissal without anv. further or 
conseauential order. A Letters Pa- 
tent Appeal was filed by the Gov- 


H. C. Sarin v Union of India (Untwalia J.) 


fresh 


{Prs, 6-8] S.C. 1689 


ernment which was disposed of bv a 
Bench of the Delhi High Court on 
April 25, 1967. The judgment of the 
single Judge was set aside and the 
order of dismissal passed against the 
appellant by the Government was 
maintained holding that there was no 
violation of the principles of natural 
justice in any manner: Since the 
amount of salary payable to the ap- 
pellant .if the dismissal order could 
be found to be bad would. indisput-` 
ably, have been more than Rupees 
20,000/- certificate was granted under 
Article 133 (1) (a) and (b). strictly 
speaking, under sub-clause (b). Thus 
comes this appeal in this Court.. 


8. Mr M. N. Phadke. learn- 
ed counsel for the appellant pressed 
only the following points in support 
of the appeal 

(1) That the appellant was not 
allowed to go to.Germany to examine 
and assess various matters which 
were necessary for submission and 
conduct of his defence. It was done 
so in gross violation of the princi- 
ples of natural justice and require- 
a of Article 311 of the Constitu- 
ion 


(2) That copies and inspection of 
certain relevant and necessary docu- 


ments were not allowed to the ap- 
pellant by the Board. It was not 
possible for him to . co-operate and 


participate in the enquiry without 


them. 


(3) That no adeauate and rea- 
sonable opportunity was given to the 
appellant to defend a at the 
enquiry. : 


; (4) That the accusation made by 
Gottwald against the appellant was 
maliciously false as it was made 
with the ulterior motive of saving 
his firm from the liability of liaui- 
dated damages, As a matter of fact 
the firm was not made to pay anv 
damages in view of Gottwald’s suc- 
cess in his false accusation against 
the appellant. 


(5) That Shri M. . A. .- Hussain, 
Chairman of the Board of. Enquiry’ 
was highly biased against the appel- 
lant and the enquiry conducted 
under his stewardship was a farce. 

(6) That Shri S N. Hussain was 
inimically disposed towards and ad- 
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versely. interested against the 
pellant. 

(7) That the servicesofa profes- 
sional lawyer for cross-examining 
Gottwald and a Railway Officer of 
his choice from India were not made 


ap~ 


available to the appellant for con- 
ducting his defence. 
9. Learned Solicitor General 


appearing for the Union of India — 
the respondent — refuted all the 
submissions made on behalf of the 
appellant. In particular he focussed 
his submissions on point Nos, 1. 5 
and 7 as the other four points, coun- 
sel submitted. did not require any 
detailed reply. 

Point No, 1. 


14. When the appellant was 
placed under suspension, in accord- 
ance with the relevant service rules 
he was asked not to leave London 
without permission of the Board, As 
soon as the charge-sheet was serv- 
ed on him by his letter dated the 
10th April, 1959 the appellant want- 
ed permission to visit Germany stat- 
ing in para 6: 

“In order for me to prepare my 
defence I would request permission to 
visit Germany to collect essential in- 
formation required when submitting 
my written’ defence, especially as the 
charges refer to periods two to three 
years ago.” 

The Chairman of the Board of En- 
quiry in his reply dated the 15th 
April, 1958 stated in para. 3 thus: 

“In regard to your request to be 
permitted to visit Germany, the 
Board would like to have in writing 
before April 20, 1959, the purpose for 
which you wish to visit Germany and 
the names and addresses of the per- 
son/persons you wish to contact and 
the paper/papers you may wish to 
examine.’ 

The appellant sent his letter dated 
April 20, 1959 stating in para. 4 thus: 

“Regarding the visit to. Germany 
and the persons and documents to be 
interviewed and. seen, I thought it 
was plain that this depended on the 
inspection of documents referred to 
in Paras*4 and 5 of your letter 
under reply. Consequently until I 
have done this properly. I shall not 
be in a position to know what items 
or facts I require to investigate or 
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check in Germany, I shall there- 
fore be glad if you will postpone this 
application of mine so that I may in 


due course specify the visits, per- 
sons and papers.” 
The Chairman, thereupon, by his 


letter dated April 21, 1959 asked the 
appellant to supply the information 
in respect of his visit to Germany by 
April 30, 1959. In his letter dated 
April 30, 1959 the appellant stated 
in para, 3 thus: 

“T submit in view of the grave 
charges, false allegations, it is neces- 
sary for me to examine in detail Leo 
Gottwald’s system of accounting, 
storekeeping, procedure for telephone 
accounting, mailing letters ete. Like- 
wise the system of telephone con- 
necting, booking, mailing letters etc. 
at other firms mentioned by Dr. Got- 
twald. This is absolutely imperative 
and my defence would be incom- 
Plete without this. In the absence 
of full information, examination of 
all documents studying systems of 
working mentioned above, I am not 
in a position to submit names of per- 
sons, I would request early ar- 
rangements may please be made for 
me to study the systems of working 
mentioned above at the respective 
firms in Germany.” 

The Chairman in para. 4 of his let- 
ter dated May 1, 1959 informed the 
appellant: 

“In regard to your request for 
visiting Germany in order to exa- 
mine the Leo Gottwald’s. system „of 
accounting, store-keeping, 
letters etc., it is felt that it is not 
necessary for you to visit Germany 
for the purpose because witnesses per- 
taining to all these matters will be 
called by the Board for examination 
and you will be given full opportu- 
nity to elicit all relevant information 
required by you.” -. 
Further correspondence followed in 
the matter and the appellant was 
not given permission to visit Ger- 
many prior to the visit of the Board 
for enquiry. 


11. In the light of the rele- 
vant correspondence which passed 
between: the appellant and the 
Chairman of the Board of Enquiry 
we have come to the conclusion that 
it was not at all necessary for the 
appellant to visit Germany for pre- 
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paring his defence. The Board com- 
mitted no mistake and violated no 
principles of natural justice in re- 
fusing the permission, No useful 
purpose would have been served by 
such a visit in the interest 
appellant’s defence, if any. On _the 
other hand his insistence to visit 
Germany at the earliest opportunity 
smacks of some ulterior design on his 
part in regard to his defence. 


12. When the Board decided 
to visit Germany for holding the en- 
quiry, it gave ample opportunity to 
the appellant to proceed to Ger- 
many to take part in it. The main 
part of the enquiry, rather, the only 
substratum of the materials was to be 
done and collected at Dusseldorf in 
Germany. Yet on one excuse or the 
other the appellant, it appears, was 
advised to adopt an attitude of non- 
co-operation which was likely to forge 
a ground of attack on the depart- 
mental enquiry, thinking that parti- 
cipation in it would, perhaps, wor- 
sen his case. It is found more 
often than not that Government ser- 
vants who have no real defence to 
take ‘against the accusations are ad- 
vised, and sometimes not without 
Success, to non-co-operate with the 
enquiry. It seems to us this was 
one such case. 

13. The Chairman by his let- 
ter dated June 18, 1959 asked the 
appellant whether he proposed to be 
present at the enquiry at Dusseldorf 
and such other places as the Board 
may determine on the dates tobe in- 
timated to him. The appellant was 
specifically asked this question be- 
cause he cast some baseless asper- 
sions against the Board in his letter 
dated the 4th June, 1959, The appel- 


lant in his letter dated the 14th 
June had stated in para, 14: 
“In the circumstances that I 


have put into, and hardly been left 
any choice, I feel no useful purpose 
can be served by my attending such 
an enquiry or having anything fur- 
ther to do with such an enquiry.” 

The appellant’s reply dated June 20, 


1959 clearly demonstrates the un- 
justifiably non-co-operative attitude 
of the appellant. He was running 


from pillar to post to find out some 
excuse to justify his non-co-operation 
at the enquiry. He insisted that Dr. 
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recorded in 
September, 1958 should be gotsigned 
by him which the Board rightly did 
not consider it necessary to do, An- 
other wild stand which the appel- 
lant had taken was that the contents 
of his written defence submitted on 
May 27 were made known to S. N. 
Hussain by some member of the 
Board of Enquiry — an allegation 
which was strongly refuted by the 
Board. Lastly in the 10th paragraph 
of his letter dated June 20 the ap- 
pellant said: “What can I do Mr. 
Chairman in the position you have 
placed me, you may proceed in any 
way you consider reasonable, just 


and fair.” 
14. ‘In spite of the unreason- 
able and unsustainable stand 
of the appellant, Board 
of Enquiry, constituted as it 
was of high officials of the Gov- 
ernment of India headed by the De- 
puty High Commissioner stationed in 
London, time and again expressed 
their anxiety to make the appellant 
participate in the enquiry. But the 
appellant under a wrong advice 
played a game of hide and seek, at 
times adopted a tantalizing attitude 
showing his willingness to cooperate, 
but backed out at the eleventh hour. 
To justify this comment we just 
mention some of the letters viz. let- 
ter of the Board dated June 22, ap- 
pellant’s reply dated June 23, 
Board’s letter D/- June 26, appel- 
lant’s sticking to his previous stand 
in his letter dated June 29, Board 
asking the appellant to proceed to 
Germany in their letter dated July 2 
and the appellant’s reiterating his 


previous stand in his ` letter dated 
July 8. From the report of the 
Board it would appear that: Sarin 


did not give a categorical answer as 
to whether or not he would go. to 
Dusseldorf on July 13, On the 10th 
July, he agreed to go and came 
to India Stores Department 
to collect his advance of T. A. 
But on the evening of July 11, he 
informed the Secretary to the Board 
that he would not proceed to Dussel- 
dorf to be present at the oral en- 
quiry. Mr. Phadke drew our atten- 
tion to Sarins show cause reply 
dated January 31, 1961 in which he 


stated that the Board permitted him 
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to go to Dusseldorf only if he agreed 
to participate in the oral proceedings 
there, otherwise not. We. therefore, 
cancelled his reservations to proceed 
to Dusseldorf. He also referred to 


the photostat copy of the appellant’s. 


letter dated July. 24, 1959 and the 
addendum to this letter. Nothing 
new; the same stand was taken by 
the appellant. This. to our mind, 
makes patent the latent factor in 
the mental attitude of the appellant. 
Did he want to go to Dusseldorf 
without agreeing to take part in the 
enquiry? Or did he want to Ro there 
to participate in it? 

15. Having appreciated all 
that has been said for the appellant 
in support of his first, point we have 
come to the conclusion that the ap- 
pellant was not denied any reason- 
able opportunity of visiting Germany 
at the proper time to, participate in 
the enquiry. He has to thank him- 
self for deciding not to go. 

Point No. 2. ; 

16. It is not necessary to en- 
ter into any detailed discussion of 


this point. In agreement with the 
Bench of. the High Court we hold 
that all relevant documents were 
made available to the appellant 
either for inspection or for copies. 
Some file containing the field ins- 
pection papers were not traceable. 


The suspicion of the Board was that 
the -Prosecutor at the departmental 
enquiry was not to gain anything by 
making the file untraceable. On the 
other hand it was the appellant who 
was to gain by it. The very same 
letters exchanged between the ap- 
pellant and the Board in June and 
July, 1959 dealt with this aspect 
also, The High Court has extracted 
passages from the relevant letters in 
this connection and has rightly held: 

“It appears to us to be clear 
from this correspondence that all 
legitimate demands of the respondent 
for the inspection of papers which 
were available in the ISD office in 
London were fulfilled. but the res- 
pondent went on making unfounded 
claims in this behalf without specify- 
ing the documents. We therefore, 
hold that all documents which were 
available in the ISD office in Lon- 
don were made available to the res- 
pondent.” 


.and papers given to the 
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Point No. 3. 


17. In support of the third 
point arguments were advanced with 
reference to letters dated July 28, 
August 6 and October 6, 1959, Notes 
were handed.over to us referring to 
the other pieces of correspondence. 
We have studied them but think it 
unnecessary to increase the bulk of 
our judgment’ by referring to the 
correspondence in any detail. It 
merely shows that on one ground or 
the other the appellant was adopting 
delaying tactics, shifting stands and 
excuses for not presenting himself 
at the enquiry either to  cross-exa- 
mine the prosecution ‘witnesses or to 
examine his defence witnesses. All 
the time he was reiterating his stand. 
taken in his letters dated June 14, 
and June 20,. 1959. The detailed re- 
port of the Board of Enquiry, apart 
from the correspondence which pre- 
ceded it, is a clear proof of the an- 
xiety of the Board to conduct the 
enquiry as fairly and fully as they 
could in the circumstances of the 
case, The submission of the appel- 
lant is rejected as being devoid of 
substance. f 


18. In view of the attitude 
taken by the appellant of complete - 
non-cooperation in his letters dated 
June 14 and June 20, 1959 no use- 
ful purpose would have been served 
by associating him with the examina- 
tion of the witnesses in London. 
Madnani and S. N. Hussain were 
examined in July and August. The 
appellant never expressed his wiling- 
ness to cooperate and be present at 
the examination of the witnesses in 
London, His presence at the time of 
the examination of Bayross was a 
make-believe move of co-operation to 
colour and cloud his real attitude of 
non-cooperation,. The Board com- 
mitted no irregularity or illegality in 
sending a general questionnaire to 
S/Shri Bhalla, Sharma,- Johri and 
Seri in India as the appellant had 
refused to submit a- questionnaire. 
Copies of all the relevant statements 
. Board at 
Dusseldorf were given to the appel- 
lant-in September, 1959, Although 
there was some delay in supply of 
these papers, that did not cause any 
prejudice to the appellant. 
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Point No. 4 , 

19. This point mainly con- 
cerns the merits of the findings of 


the Board of Enquiry and their fi- 
nal acceptance by the Government of 
India. Whether a charge levelled 
against the appellant was true - or 
false had to be and has been judged 
in the light of the appellant’s stand 
that Gottwald had a motive ‘to ac- 
cuse falsely the appellant of having 
taken bribe from him in order to 
establish that he was not at fault in 
the delay which was made in’ the 
delivery of the contracted cranes. 
Without such elaboration we reject 
this argument. Gottwald was to gain 
by merely throwing the blame on 
the shoulders of Sarin. He had no- 
thing to gain and only to lose by 

ing an accusation of having paid 
bribe to Sarin under his pressure. No 
person would like to involve’ himself 
in the deal of payment of bribe to a 
Government servant merely for the 
purpose of explaining the delay caus- 
ed in effecting the deliveries, Ordi- 
narily bribe could be paid so that 
there may not be any delay in ins- 
pection. But here was a case where 
it is said delay was caused in the 
inspection because there was delay 
in the payment of the bribe. It is 


not for us to examine in any detail 


the correctness of the findings re- 
corded against the appellant at the 
departmental enquiry; but in passing, 
we may just observe that it could 
not have been possible for Gottwald 
to make a false accusation against 
Sarin, and then support it before the 
Board by examining his father, the 
bank’ records, vouchers, account 
books and: a large number of per- 
sons working in his firm. There was 
nothing in the records of this case 
to show that the claim of liquidated 
damages against the contractor was 
given up in view of the finding of 
guilt of the appellant. We were in- 
formed at the Bar by the Solicitor 
General that the claim was settled 
and not given up, Be that as it 
may, we find the fourth submission 
made on behalf of the appellant un- 
sustainable. . 
Points Nos. 5 and 6 

20. These points may be dealt 


with together as they have gotsome 
inter-connection. It ‘could not be 


‘and directed a 
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` substantiated on behalf of the appel- 


lant that S. N, Hussain had any ani- 
mus against him or was adversely 
interested against him in the mat- 


ter. Some letters with reference to 


the work of S. N. Hussain at Ber- 
mingham with comments of the ap- 
pellant thereon were placed before 
us. Mr. Phadke could not substan- 
tiate the point with reference to 
them, Time and again he laid stress 
on the fact that Gottwald made this 
complaint to Madnani on July 30, 
1958 on being asked to doso by S. M. 
Hussain because he had his own axe 
to grind against Sarin. This argu- 
ment has been stated merely to be 
rejected. It was just in the natural 
course of events that when S., N. 
Hussain was finding fault with Got- 
twald for the delay in the execution 
of the contract the latter became 


- forced by circumstances to blurt out 


the truth. The accusation against 
Sarin was too serious to be taken 
note of by S. N. Hussain alone. Na- 
turally, therefore. he advised him to 
go and make this complaint to the 
higher officer Madnani, No connec- 
tion between M, A. Hussain — the 
Chairman of the Board and S N. 
Hussain ` — a Senior Inspector who 
was in Essen Area of West Germany 
immediately before the appellant, was 
established. It is an argument of 
desperation to suggest that M. A. 
Hussain was biased against the ap- 
pellant to protect or help S. N. 
Hussain. The charge of being com- 
munal levelled against the Chairman 
by the appellant in’ his letter dated 
October 5, 1959 written to the Gov- 
ernment of India was obviously made 
with an ulterior rñotive after con- 
clusion of the enauiry and sensing 
that it had gone against the appel- 
lant. Great stress was laid in court 
to show M A. Hussain’s bias on the 
ground that at the. earlier stage in 


‘the latter half of 1958 he had formed 


his -opinion against the appellant and 
recommended and insisted for the 
starting of a departmental enquiry 
against him without any further pre- 
liminary enquiry. Mr. Phadke sub- 
mitted that the Government turned 
down the proposal of M. A, Hussain 
preliminary enquiry 
to be made by Pandey, We do not 
appreciate the force of this argument. 
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Tt would: appear from the enquiry 
report that M. A Hussain did- not 
want, as he had no time, to he the 
Chairman of the Board of Enquiry, 
Being a Deputy High Commissioner 
he was too busy in other affairs of 
the State. But since the matter to 
be enquired into was against a . high 
official of the Government, M. A 
Hussain was appointed as the Chair- 
man of the Board. The appellant 
never objected to his being on the 
Board, until after the 
the enquiry. Weare distressed to 
find that the appellant was ill-advis- 
ed to invent at a late stage a crude 
and false story that on the 5th Octo- 
ber, 1959 Doraiswamy — a member 
of the Board of Enquiry had shown 
the secret file to the appellant which 
showed the bias of M. A. Hussain as 
he had dealt with the matter in the 
‘latter half of 1958. Although ac- 
cording to the statement in the Writ 
Petition (vide Para 28) he had writ- 
ten his letter dated October 5, 1959 
after the alleged showing of the 
confidential fle- by Doraiswamy to 
him, not a word is to be found in 
the said letter to this effect. Such a 
story was put forward in the written 
explanations which the appellant fil- 
ed in answer to the punishment show 
cause notices. We reject points 5 
and 6 of the appellant.” 


Point No, 7 


21. ~The enquiry was being 
conducted in accordance with Rule 
1730 of the Indian Railway Establish- 
ment Code, Volume I. In the main 
body of the rule where a procedure 
for holding a departmental enquiry 
has been provided for, there is no- 
thing said in relation to the engage- 
ment of a lawyer. Certain notes are 
appended to the rule. They seem to 
have been appended not on the basis 
of the executive instructions but as 
parts of the rule itself. One such 
note was appended as note 4, which 
subsequently became note 3, on 
September 25, 1956 by the President 
of India who had framed Rule 1730. 
This note reads as follows: 


. “In a, departmental enquiry, the 
accused railway officer may, if he 
so desires, be accompanied by an- 
other railway officer provided that 
the officer so nominated as the de- 


‘fence counsel is 


conclusion of. 


approved by the 
competent authority to act as such, 
and provided also that the person 
so nominated shall not be a profes- 
sional lawyer. The term  ‘profes- 
sional lawyer’ includes those persons 
who are competent to practice ina 
court of law.” > 

In face of the above note, ‘treating 
it as a part of the rule, the appel- 
lant was not entitled to the services 
of a professional lawyer. Gottwald, 
as it appears, was a lawyer in name 
but actively in business, The ser- 
vices of a professional lawyer were 
not necessary to cross-examine him. 
The fact was a simple one as to 
whether he had paid money to the 
tune of about 24,000 D. M. to the ap- 
pellant from time to time. Even if 
we treat the note aforesaid as one 
based merely on the executive ins- 
tructions and not a, part of the rule 
itself, we see no reason to say that 
the authority was obliged not to fol- 
low the note but to go against it, At 
the most it had a discretion in the 
matter, The question is whether 
the discretion was rightly exercised 
or was it exercised so arbitrarily as 
to lead to the conclusion that - prin- 
ciples of: natural justice were violat- 
ed when the services of a profes- 
sional lawyer were not made avail- 
able to the appellant. We give the 
answers against the appellant, 


22. - Great reliance was placed 
for the appellant on a decision of- 
this court in C. L, Subramaniam v. 
Collector of Customs, Cochin, (1972) 
3 SCR 485 = (AIR 1972 SC 2178). 
In this case the argument that, rule 
or no rule, the services of a profes- 
sional lawyer should be made avail- 
able at a departmental enquiry 
when asked for was not accepted. 
What was held in that case was that 
the disciplinary authority brushed 
aside the request of the appellant. be- 
fore the Supreme Court on a wrong - 
ground ‘completely ignoring the cir- 
cumstances which were relevant. It 
was, therefore, said at page 490 (of 
SCR) = (at page 2180 of AIR SC): 


“Therefore that authority clearly 
failed to exercise the power confer- 
red on it under the rule. It is not 
unlikely that the Disciplinary Autho- 
rity’s refusal to permit the appellant 
to engage a legal practitioner in the 
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circumstances mentioned earlier had 
caused serious prejudice to the ap- 
pellant and had amounted to a de- 
nial of reasonable opportunity to de- 
fend himself.’ 


23. In Tara Singh v. State of 

Rajasthan, (1975) 3 SCR 1002 = 
(AIR 1975 SC 1487) the importance 
which is to be attached to the note 
appended the rule has been em- 
phasized by Ray, C. J. delivering 
the judgment on behalf of the Divi- 
sion Bench of this Court to which 
one of us (Krishna Iyer, J.) is a 
party, in these terms: ` 


“The notes are promulgated with 
the rules in exercise of | legislative 
power. The notes are -made contem- 
poraneously with the rules, The 
function of the notes is to provide 
procedure and to control discretion. 
The real purpose of the notes is 
that when rules are silent the notes 
will fill up gaps.” 


24, The appellant was not en- 
titled as a matter of right to have 
. ithe services. of any railway officer 
stationed in India to assist him in 


ed an officer from India especially 
Shri Bhalla. It was not possible to 
make available the services of anof- 
ficer from India. The appellant was 
given a wide field of choice either 
to choose any railway official sta- 
tioned in London or in the continent 
or some other personnel of the 
Indian High Commission in London. 
The accusations made against the 
appellant were not such that requir- 
ed any expert or special skill. The 
question was a simple one whether 
he had taken money from Gottwald 
in discharge of his official duties. 
Having appreciated all the facts and 
circumstances of the case we have 
come. to the conclusion that, no prin- 
ciple of natural justice was violated 
in not making available to the ap- 
pellant the services of Shri Bhalla or 
any other railway officer stationed 
in India for the conduct of his de- 
fence. ‘i 


25. ‘In -the age bickerowhd 
of this: case. we find a. passage -oc- 
curring at page: 803 in. the judgment 
of Lord Denning,‘ Master of thé: Rolls 
in the ease of R. v. Secy. of State 
for the ‘Home :. Department: ‘ex: parte 
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the conduct of his defence. He want-. 
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Mughal, (1973) 3 All ER 796 quite 


apposite to be quoted. The passage 
runs thus: f 
“The rules of natural justice 


must not be stretched too far, Only 
too often the people who have done 
wrong seek to invoke ‘the rules of 
natural justice’ so as to avoid the 
consequences.” 

26. In the result we find no 
merit in this appeal and dismiss it 
with costs. 

Appeal dismissed. 


AIR 1976 SUPREME COURT- 1695 
(From: Gujarat)* — 

A. N. RAY C. J, M. H. BEG, 
R. S. SARKARIA, P. N. 
SHINGHAL AND JASWANT 

SINGH, JJ. 

State of Gujarat, Appellant v. 
Sardarbegum and others, Respon- 
dents. 2 

Civil Appeal No, 969 of 
D/- 19-4-1976 

(A) Constitution of India, Article 
226 — Writ Petition against discon- 
tinuance of political pension — 


1968, 


Words “in perpetuity’ in prayer 
clause deleted at the instance of 
writ applicant — Order directing 


payment of pension to the heirs of 
deceased pensioner after his death 
is illegal — Can be corrected in re- 
view application even after expiry of 
period of limitation — (Limitation 
Act (1963), Art. 124). Mise. Civil 
Appln, No. 49 of 1964, D/- 8-12-1966 
(Guj), Reversed, 


Where in an application | under 
Article 226 praying for a writ of 
mandamus ordering the Respondent- 
State and its officers to pay to the 
petitioner and his heirs in perpe- 
tuity, a sum of Rs. 500/- as and by 
way of political pension the High 
Court, at. the instance of writ-ap- 
plicant by its order deleted the 
words “in perpetuity” in the prayer 
clause; : 

~ Held.. that.. the- inevitable impli- 
cation of such deletion was that the 
claim, of the ,writ-applicant had be- 


*(Misc. Civil 'Appln. No. 49 of 1964, 
D/- 8-12-1966—(Guj.)) 


ET/ET/B337/76/GDR 
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come limited to pension payable for 
the life time of the writ-applicant. 
The High Court therefore manifest- 
ly erred inasmuch as it directed the 
State to pay pension at the rate of 
Rs 500/- per month.’ even to the 
heirs of the deceased in their own 
right, This patent error — which ‘was 
perhaps due to inadvertence — 
could and should have been suo motu 
corrected by the High Court in the 
exercise of its inherent jurisdiction 
even after the exviry of the ordi- 


nary period of limitation, if any, 
prescribed for a review application. 
Misc. Civil Appln. No. 49 of 1964, 


D/- 8-12-1966 (Guj), Reversed. 
. (Para 8) 


Mr. R. H. Dhebar and Mr. S. P. 
Navar. for Appellant: Mr. I. N. 
Shroff and H. S. Parihar Advocates, 
for Nos, 1, 2, 4. 7-15. and Mr. R. B. 
Datar, Advocate, for Nos. 3 and 5, 
for Respondents. 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— This appeal 
on certificate granted under Article 
133 (1) (b) of the Constitution is 
directed against a judgment of the 


Gujarat High Court. 


2. The facts are: One Sardar 
Shermia Bapumia was the holder 
of what he alleged to be a political 
pension, He was paid such a pension 
till July 31, 1953 at the rate of 
Rs. 500/- per month. On the coming 
into force of the Bombay Personal 


Inam Abolition Act. 1953 (to be . 


hereinafter referred to as the Act), 
from August 1, 1953, payment of 
this pension was discontinued. 


3. Bapumiya thereupon filed 
an application under Article 226 of 
the Constitution in the High Court 
praying for a writ of mandamus or 
any other appropriate writ or direc- 
tion ordering the Respondent-State 
and -its officers to pay to the peti- 
tioner and his heirs in perpetuity, a 
sum of Rs. 500/- with effect from 
August 1, 1953. It was contended 
that the pension was a political 
pension and not a personal inam and 
consequently, the pension did not 
fall within the definition of per- 
sonal inam” in the Inam Abolition 
Act and could not be abolished there- 


A.I. R. 


under. Subsequently, at the instance 
of writ-applicant. the High Court 
by its’ order, dated February 27, 
1963. deleted the words “in perpe- 
tuity” at the end of the prayer 
clause (A) in the writ application. 
By the same order in view of the 
statement made by the Additional 
Government Pleader on behalf of 
the Respondent-State to the effect, 
that the pension that was being paid 
to the petitioner was not a personal 
inam and as such, could not be abo- 
lished under the Act, the High 
Court passed an order directing the 


respondents, their servants and 
agents to pay to the writ-applicant 
and his heirs the sum of Rs. 500/- 


p.m as and by way of political pen- 
fon with effect from August 1, 
53. 


3A. Being aggrieved by this 
order. dated February 27, 1963, the 
appellant-herein filed on April 10, 
1964, a review petition, which was 
subsequently amended on December 
21. 1965, for a review of the said . 
order on the ground that. there was 
an error on the face of it. It was 
stated that the appellant had com- 
mitted a bona fide mistake due to the 
ignorance of the authorities in not 
taking up the defence that the afore- 
said political pension stood resumed 
under the provisions of the Bombay 
Saramjams, Jahagirs and other, 
Inams of Political Nature Resump- 
tion Rules, 1952 made in exercise of 
powers under the Bombay Rent Free 
Estate Act, 1852 and the Land Re- 
venue Acts 1 and 2 of 1863 with ef- 
fect from 1952. 


4. The appellants also filed an 
application No. 570 of 1964 for sub- 
stituting the legal heirs: of the de- 
ceasėd writ-applicant in the main 
petition. The review application‘ and 
this Application (570 of 1964) were 
heard together. and rejected by the 
High Court as per order, dated 
December 8, 1966. 

5. The High Court has de- 
clined the review application mainly 
on the ground that it was time-bar- 
red under Article 124 of the Limita- 
tion Act and no sufficient ground for 
condonation of the delay had been 
alleged or made out. 

6. Mr. Dhebar, appearing for 
the appellant, contends that.the order 
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under appeal suffers from patent er- 
ror, which the High Court ‘should 
have suo motu rectified in the exer- 
cise of its inherent jurisdiction. 
These errors, according to- the Coun- 
sel, are: First no mandamus could 
have been validly issued to enforce 
the claim to arrears of political pen- 
sion, Secondly, in any case, 
High Court has granted ‘the writ-ap- 
plicant relief in excess of what he 
had asked for. It is stressed that bv 
getting the words “in perpetuity” in 
the prayer- clause- (A) of the writ- 
application deleted, the writ- applic- 
ant had limited his claim to 
lifetime and consequently, the High 
Court was not justified to direct the 
State to pay pension, at the same 
rate. to the heirs of the deceased for 
the period beyond the latter’s life- 
time. 


1. Although it is not usual 
for the High Court to issue a writ 
of mandamus for enforcing a claim 


for arrears of such a pension, yet we 


cannot lose sight of the fact that this 
order was made pursuant to the con- 
cession made by the appellant, here- 
in. It is therefore, not fair to al- 


low the appellant to back out of that 


confession, particularly after the 
death of the pensioner. 
8. There is however a good 


deal of force in the second limb of 
the argument, The order of the 
High Court. in so far as it directs 
payment of pension to the heirs of 
the deceased pensioner also, as dis- 
tinguished from the arrears of pen- 
sion due to the deceased himself, 
goes beyond the mutual concession 
made or agreed to by the parties. 
While the State conceded the writ- 
applicant’s claim to the pension at 
the rate of Rs. 500/-, the writ-appli- 
cant also by way of a reciprocal con- 
cession, gave up his claim to get the 
pension “in perpetuity” and got these 
words deleted from the prayer clause 
of his. writ-application. The inevit- 
able implication of such deletion was 
ithat the claim of the writ-applicant 
„had become limited to pension pay- 
'able for the lifetime of the writ-ap- 
plicant, The High Court therfore 
manifestly erred inasmuch as` it 
directed the State to pay pension at 
the rate of Rs, 500/- per month, 
even to the heirs of the deceased in 


1976 S. C./107 VIII G—9 


State of Gujarat v. Chaturbhuj 


the. 


S.C. 1697 


their own right. This patent error — 
which was perhaps due to inadvert- 


‘ence — could and should have been 


suo motu corrected by the High 
Court in the exercise of its inherent 
jurisdiction even after the expiry of 
the ordinary period of limitation, if 


‘any, prescribed for a review applica- 


tion. 


9, For the foregoing reasons 
we partly allow the appeal, and 
modify the order of the High Court 
limiting the amount payable there- 
under to the respondents herein, to 


_ arrears of pension due to the deceas- 


ed at the rate of Rs. 500/- per 
month, for the period from August 
1, 1953 to the date of the death of 
the pensioner, Sardar Shermia Bapu- 
mia, which admittedly took place on 
January 1, 1964. In the circumstan- 
ces of the case, we will leave the 
parties to pay and bear their own 
costs. 

Appeal partly allowed. 


AIR 1976 SUPREME COURT 1697 


(From: Gujarat)* 


R. S. SARKARIA, AND N. L, 
UNTWALIA, JJ, 


' The State of Guiarat, Appellant 

v. Chaturbhuj Maganlal, Respondent. 

Criminal Appeals Nos, 212 and 
213 of 1971, D/- 7-4-1976. 

(A) Suppression of Immoral Traf- 
fic in Women and Girls Act (1956), 
Section 2 (c) — Words “Specially 
empowered” — Meaning — State 
Government Notification No. PPA/ 
1257/84187/K of 22-7-1958 empower- 
ing all. Judicial Magistrates of First 
Class to exercise jurisdiction under 
the Act — Effect. Criminal Revn. 
Applns, Nos, 321 and 322 of 1969, D/- . 
21-11-1970 (Guj), Reversed. AIR 1915 
Mad 1159; AIR 1943: Sind 107; AIR 
1956 Sau 73 and AIR 1969 Guji 
(FB), Overruled. 

The term “specially” in the ex- 
pression “specially - empowered” in- 
Section 2 (c) of the Immoral Traffic 
in Women and Girls Act must be 


*(Criminal Revn. Applins, Nos. 321 and 








322 of 1969. D/- 21-11-1970— 
(Guj.)). 
ET/F1/B367/76/GGM 
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taken to have reference to special 
purpose of the empowerment. The 
word qualifies the word “empowered” 
and has been used in an attributive 
sense to highlight the special nature 
of the power, It does not convey 
the sense of a contradistinction or 
contrast between “special” em- 
powerment and “general” empower- 
ment. All that this word signifies is 
the investment of some or all the 
Magistrates of First Class with 
powers which are “special” and are 
not part of the “ordinary” or “addi- 
tional” powers which can be confer- 
red on a Magistrate of the First 
Class under the Criminal P. C. In 
short the word “specially” connotes 
that it is the empowerment which 
is special and not the person. Thus 
considered special empowerment does 
not necessarily involve selection of 
individuals by name or ex officio 
from the Magistrates of the First 
Class, AIR 1968 SC 432 Foll. AIR 
1967 SC 1532, Rel. on; (1963) 2 Cri LJ 
226 (Mys); AIR 1953 Trav. Co. 402; 


AIR 1953 Assam 35 (FB), AIR 1965. 


Pat 446 and AIR 1970 Ker 50, Ap- 
proved; AIR 1915 Mad 1159; AIR 
1943 Sind 107; ATR 1956 Sau 73 and 
AIR 1969 Guj 1 (FB), Overruled. 
Criminal Revn. Applns. 
322 of 1969, D/- 21-11-1970 (Gui), 
Reversed. (Para 21) 


The empowerment of all the 
Magistrates of the First Class, in one 
notification being Government Notifi- 
-ation No, PPA/1257/84187/X of 22-7- 
1958 published in Bombay .Govern- 
.ment Gazette on 31-7-1958 empower- 
ing all Judicial Magistrates of First 
Class in the State by virtue of their 
office to try offences under the Act 
in the area of their respective juris- 
diction must be held to be ‘special’ 
and not general.. (Para, 26) 
(B) Interpretation of Statutes — 
Language susceptible of two interpre- 
tations — One which' promotes the 
object has to be chosen. 
Where the language of a statu- 
tory provision is susceptible of two 
intepretations, the one which promo- 


tes the object of the provision, com-. 


ports best with its purpose and .pre- 
serves its smooth working, should be 
chosen in preference to the other 
which introduces inconvenience and 
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Nos. 321 and — 


ALR. 


uncertainty in the. working of the 
system. This rule will apply in full 
force where the provision confers 
ample discretion on the Government 
for a specific purpose to enable it to 
bring about an effective result. 

(Para 14) 
Cases Referred: Chronological Paras 
AIR 1970 Ker 50 = 1970 Cri LJ 344 


12 
AIR 1969 Guj 1 = ILR (1968) Guj. 
4 = 1969 Cri LJ 50 (FB) i, 


16, 27 

AIR 1968 SC 432 = ee) 1 SCR 

597 21, 25, 27 

AIR 1967 SC 1532 = (987 3 SCR 

351 = 1967 Cri LJ 1396 18 

AIR 1965 Pat 446 = 1965 ae 
423 


1963 (2) Cri LJ 226 = 1962 All wit 


(Supp) 110 (Mys) 12, 17, 18 
AIR 1956 Sau 73 = 1956 Cri LJ 
1231 11, 17 
ATR 1953 Assam 35 = 1953 Cri a 
395 (FB) 


AIR 1953 Trav Co 402 on 1953 Cri ts 


1613 

an e Sind 107 = 44 Cri iy 
iL 
AIR iE Mad. 1159 = 16 Cri LJ 268 
11, 15, 16, 17 
Mr. S. N. Anand and Mr, M. N. 
Shroff, Advocates, for Appellant; Mr. 
N. H. Hingorani and Mrs. K. Hingo- 

rani, Advocates, for Respondent, 


Judgment of the Court was de- 
livered by 


SARKARIA, J.:— Penne in 
these appeals centres round the in- 
terpretation of the words “specially 
empowered” appearing in Sec, 2(c} 
of the Suppression of Immoral Traffic 
in Women and Girls Act, 1956 (to be 
hereinafter referred fo as the Act). 

2. The facts: giving rise to 
these appeals are as follows: 

3. Chaturbhuj Maganlal - and 
Bai Sabita, respondents herein, are 
husband and wife residing together 
at Parvati Bhuvan, Rajkot. Both of 
them together’ with Bai Hamida Ba- 
sir Mohammed, respondent 3 -herein, 
are accused 1, 2 and 3- respectively, 
in a trial for offences punishable 
under Sections. 5 and 6 of the Act 
before the Judicial Magistrate, First 
Class Rajkot in Cr. Cases Nos, 1372 
and 1404 of 1968, When the trial was 
about to commence in these cases, 
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the accused moved applications rais- 
ing an objection that the Magistrate 
had no jurisdiction to try the offen- 
ces as he had not been “specially 
empowered” as required by Section 
2(c) of the Act. The Magistrate re- 
jected those applications whereupon 
the accused went in revision before 
the Sessions Judge, Rajkot who dis- 
missed the same. 


4. Aggrieved, the accused filed 
two revisions (Cr. R. 321 and 322 of 
1969) in the High Court of Gujarat. 
A learned Judge of the High Court 
allowed the revisions on the ground 
that Mr. Modha, Magistrate 1st Class 
Rajkot, before whom these cases 
were pending, had no jurisdiction to 
try the same because the State Gov- 
ernment notification, dated February 
19, 1959 did not have the effect of 
making him a "Magistrate of the 
first class specially empowered” 
within the meaning of S. 2(c) of the 
Act. Accordingly, the Magistrate was 


directed to drop the proceedings 
pending against the  revision-peti- 
tioners. : 


5. Against that decision of the 
High Court, the State has now filed 
these appeals on a certificate granted 
by the High Court under Article 134 
(1) (c) of the Constitution. 


6.- Section 2 (ce) of the 
defines a “Magistrate? to mean a 
District Magistrate, a Sub-Divisional 
Magistrate of the First Class special- 
ly empowered by the State Govern- 
ment, by notification in the Official 
Gazette. to exercise jurisdiction 
under the Act”, 


tee 


T. Section 22 further says: 


“No court inferior to that of a 
Magistrate as defined in Clause (c) of 
Section 2 shall try any offence under 
Section 3, Section 4, Section 5, Sec- 
tion 6, Section 7 or Section 8”. 


8. The State Government 
Notification No. PPA/1257/84187/X of 
July 22, 1958, published in the 
Bombay Government Gazette of July 
31, 1958, purporting to have been 
issued under Section 2 (c) runs as 
follows: 

“In the exercise of 
conferred by Section 2 (c) 


the powers 
of the 
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Suppression .of Immoral Traffic in 
Women and-Girls Act, 1956, the 
Government of Bombay hereby em- 
powers all the Judicial Magistrates of 
the First Class to exercise jurisdic- 
tion under the said Act, except 
under Sections 12 (1), 18 (1), 19, 20 
(1) and (3) of the Act.” 

9. The question is, -whether 
this notification has the effect of 
making every Judicial Magistrate of 
the First Class in the State within 
the area of his respective jurisdic- 
tion, a Magistrate competent to try 
any offence under Sections 3. 4. 5, 6. 
7 or 8 of the Act? 

10. Answer to this 
depends on a correct interpretation 
of the expression “specially em- 
powered” in S, 2 (c). There has been 
a sharp conflict of judicial opinion in 


question 


regard to the meaning of this ex- 
pression. . 
11. One line of decisions has 


taken the view (hereafter referred to 
as the narrow view) that the word 
“specially” in this expression has re- 
ference only to the mode of em- 
powerment as indicated in Sec. 39 
(1) of the Code of Criminal Proce- 
dure, 1898, According to this view 
the word “specially” stands in con- 
trast to the word “generally.” There- 
fore, if powers to try certain offen- 
ces are conferred on a class of offi- 
cials by their official title, they are 
“generally empowered”; but if the 
powers are conferred on particular 
individuals by name or by virtue of 
their office, they are “specially em- 
powered.” On this reasoning it is. 
deduced that the words “specially 
empowered” imply “the exercise by 
Government of a certain selection or 
discrimination as regards an indivi- 
dual on whom the special power is 
to be conferred.” Some of the cases 
in which this view has been ex- 
pounded are: Mohd. Kasim v, Em- 
peror, AIR 1915 Mad 1159; Emperor 
v. Udho Chandumal, AIR 1943 Sind 
107; Polubha Vajubha v. Tapu Ruda, 
AIR 1956 Sau 73 and Sabuddin Sheikh 
Mansur v. J. S. Thakkar, ILR (1968) 
Guji 4 = (AIR 1969 Guj 1 (FB)). 


12. A different view (here- 
after referred to as the broad view) 
has been taken in these decisions: K. 
N. Vijayan v. State, AIR 1953 Trav 
Co 402; State v. Judhabir Chetri, 
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AIR 1953 Assam 35 (FB): State of 
Mysore v, Kashambi, 1963 (2) Cri LJ 
226 (Mys); Ashiq Hasan Khan v, S&S. 
D. O. Monghir, AIR 1965 Pat 446 C. 
V. Madhaya Mannadiar v. District 
Collector Palghat, AIR 1970 Ker 50. 
According to this view, the word 
“specially” has reference to the spe- 
cial purpose of the empowerment and 
is not intended to convey the sense 
of a “special” as contrasted with a 
“general” empowerment, “Specially” 
aualifies the word “empowered” and 
not the person on whom the power 
is conferred. In this view, the State 
Government is within its competence 
to confer powers under Section 2 (c) 
of the Act on some or all the Magis- 
trates of the First Class in the 
State. in any of the modes known to 
law. and the Magistrate or Magis- 
trates on whom powers are so con- 
ferred will be “specially empowered” 
within the meaning of Section 2 (c). 


13. In our opinion, this broad 
view rightly keeps in focus the spe- 
cial purpose of the empowerment 
and must be preferred to the nar- 
row view. 


14. It is well 
where the language of a statutory 
provision is susceptible of two inter- 
pretations. the one which promotes 
the obiect of the provision, com- 
{ports best with its purpose and pre- 
serves its smooth working. should be 


chosen in preference to the other 
which introduces inconvenience 
and uncertainty in the working 


of the system. This rule will apply 
in full force where the provision 
confers ample discretion on the Gov- 
ernment for a specifie purpose to 
enable it to bring about an effective 
result. 


15. The Act has been enacted 
to suppress a special kind of mis- 
chief. With that end in view it 
creates new offences, and confers 
wide powers on the Government to 
constitute special machinery for its 
enforcement. The narrow view 
taken in the decisions led by Mohd. 
Kasim’s case (AIR 1915 Mad 1159) 
which reads, with external aid. into 
the expression “specially empowered” 
a restriction as to the mode or man- 
ner of empowerment, is neither con- 
genial to the special purpose of the 
provision, nor conducive to the main 


recognised that 


obiect of the Act. It tends to intro- 
duce unnecessary inconvenience, fric- 
tion, confusion and artificiality in the 
working of the provision, It also 
tends to reduce its efficacy and im- 
pede the exercise of the discretionary 
power which the Legislature has, in 
its wisdom, confided in full measure 
to the Government. In the context of 
Section 2 (c) of the Act, therefore, 
the narrow, restrictive interpretation 
of the expression “specially em- 
powered” has to be eschewed, 


y 16. Incidentally, it may be no- 
ticed that none of the decisions ex- 
pounding the narrow view, was con- 
cerned with the interpretation of the 
expression “specially empowered” in 
the context of the Suppression of Im- . 
moral Traffic in Women and Chil- 
dren Act. In Mohammed Kasim v. 
Emperor, (AIR 1915 Mad 1159 
(supra) which leads the exponents of 
this view. the Madras High Court 
was concerned with the construction 
of this expression as used in Sec. 3 


of the Opium Act. Similarly. the 
Full Bench decision of the Guiarat 
High Court in Sabuddin’s case (AIR 


1969 Guj 1) (FB) (supra) (the ratio of 
which has been followed by the 
Judgment under appeal) turns on an 
interpretation of this expression in 
the context of S. 56 of the Bombay 
Police Act. 


17. On the other hand, 
“State of Mysore v. Kashambi, (1963 
(2) Cri LJ 226 Mys) (supra) which is 
a prominent exponent of the broad 
view, the construction of Sec. 2 (c) 
of the Act was directly in issue be- 
fore the Mysore High Court. There- 
in, by'a notification. the State Gov- 
ernment conferred powers on all First 
Class Magistrates to try cases under 
the Act. The accused, Kashambi and 
Mohadinbi were being prosecuted 
under Section 8 (a) of the Act in the 
court of Judicial Magistrate First 
Class, Saundatti, The accused raised 
an objection that the Magistrate had 
no jurisdiction to try the cases be- 
cause the aforesaid notification was 
invalid and ineffective to confer the 
jurisdiction on him as it did not 
Satisfy the requirement of Sec, 2 (c) 
regarding “special empowerment”. 
Hegde J., who spoke for the Bench, 
expressly dissented from the view 
taken in Polubha Vajubha v. Tapu 
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Ruda, (AIR 1956 Sau 73) (supra) and 
Mohammed Kasim v, Emperor, (AIR 
1915 Mad 1159) (supra) and held 
that the language of Section 2 (c) 
of the Act does not justify the con- 
tention that . such a notification 
amounts to general conferment of 
power as opposed to special confer- 
ment of power as required by S. 2 (c) 
and therefore enlarges the ‘scope of 
that section, In the opinion of the 
Bench, the word “specially” is an ad- 
jective (adverb?) to the verb “em- 
powered” and not an adjective to the 
noun “Magistrate” and that this word 
means “specifically” or “for a parti- 
cular purpose”, - The Bench did not 
accept the contention that the word 
“specially” conveys the idea of pick- 
ing and choosing of the Magistrate 
or Magistrates for the purpose of 
conferring the additional powers, It 
was emphasised that the conferment 
of power under Section 2 (c) of the 
Act is not made by having recourse 
to Section 39, Cr. Procedure Code. 


18. In our opinion, the view 
taken by the Mysore High Court in 
Kashambi’s case (1963 (2) Cri LJ 226)’ 
(Mys) is the correct one. It seems to 
be more in accord with the trend of 
the recent decisions of this Court, in 
which such an expression came up 
for construction, In this connection, 
the first case to be noticed is Sindhi 
Lohona Choithram v. State of Guja- 
rat, (1967) 3 SCR 351 = (AIR 1967 
SC 1532). Therein, the meaning of 
the expression “specially empower- 
ed” occurring in Section 6 (1) of the 
Bombay Prevention of Gambling Act, 
1887 came up for consideration. By 
a notification, dated January 22, 
1955, the Saurashtra Government em- 
powered specially certain Assistant 
Superintendents and Deputy Superin- 
tendents of Police, Porbander Divi- 
sion, Porbander, to authorise by 
issue of special warrants in each 
case, a police officer not below the 
rank of Sub-Inspector of Police to 
do the various things necessary in 
order to‘raid a house when the po- 
lice officer suspected gaming to be 
carried on and which house, room 
or place was suspected as being used 
as a common gaming house, The ap- 
pellant’s house was raided by a Sub- 
Inspector of Police, and on the basis 


of incriminating evidence the ap- 


t 
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pellant and six others were charged 
under Sections 4 and 6 of the Act. 
At the trial, the accused contended 
that Shri Pandhya; the Deputy 
Superintendent of Porbander who 


.issued the search warrant, was not 


authorised to do so because the 
aforesaid notification did not special- 
ly empower Shri Pandhya within the 
contemplation of Section 6. 


19. This Court expressed, 
that in view of the principle em- 
bodied in Section 15 of the Bombay 
General Clauses Act, 1904, when 
power is conferred on a person by 
name or by virtue of his office, the 
individual designated by name or as 
the holder of the office for the time 
being is empowered specially. Judg- 
ing by this test, the Court held that 
the notification, dated January 22, 
1955, “specially empowered” Shri 
Pandhya, holder of the office of the 
Dy. Superintendent ‘of Police, Por- 
bander to issue the search warrant 
under Section 6. The Court noticed 
the conflict of judicial opinion on the 
question whether a notification em- 
powering all Magistrates of certain 
class to try certain cases, can be 
said to be empowered specially every 
Magistrate of that class to try those 
cases, but left that ‘question open. 
However, it settled that a person 
can be specially empowered even by 
virtue of his office. 


20. Again, in Abdul Hussain 
Tayabali v. State of Gujarat, (1968) 


‘1 SCR 597 = (AIR 1968. SC 432) the 


construction of the expression :‘spe- 
cially appointed” within the meaning 
of Section 3 (c) of the Land Acquisi- 
tion Act, 1894 read with Rule 4 of 
the Land Acquisition (Company’s) 
Rules, came up for consideration be- 
fore this Court. By a notification, 
dated October 1, 1963, issued under 
Section 3 (c) of the Land Acquisi- 
tion Act, the State Government 
authorised all Special Land Acquisi- 
tion Officers in the State to perform 


the functions of Collectors under 
that Act within the area of their 
respective jurisdictions, Question 


arose whether that notification satis- 
fied the requirements of Section 3 (c) 
and had the effect of specially em- 
powering all the Land Acquisition 
Officers as a class to perform the 
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duties under the Act. Shelat J., speak- 
ing for a Bench of three learned 
Judges, answered this question in the 
affirmative and made these apposite 
observations: 


“In our view, those words (spe- 
cially appointed) simply mean that as 
such an officer is not a Collector 
and cannot perform the functions of 
a Collector under the Act, he has to 
be “specially appointed”, that is, ap- 
pointed for the specific purpose of 
performing those functions. The word 
“specially” has therefore reference to 
the special purpose of appointment 
and is not used to convey the sense 
of a special as against a general ap- 
pointment. The word “specially” 
thus connotes the appointment of an 
officer or officers to perform func- 
tions which ordinarily a Collector 
would perform under the Act, It 
qualifies the word “appointed” and 
means no more than that he is ap- 
pointed specially to perform the 
functions entrusted by the Act to the 
Collector. It is the appointment 
therefore which is special and not 
the person from amongst several 
such officers. Besides Sec, 15 of the 
General Clauses Act provides that 
where a Central Act empowers an 
authority to appoint a person to per- 
form ‘a certain function, such power 
can be exercised either by name or 
by virtue of office. 

“There would therefore be no 
objection if the appointment is made 
of an officer by virtue of his office 
and not by his name.” 


24. The above observations 
are an apt guide to the interpreta- 
tion of the expression “specially em- 
powered” in Section 2 (c) of the Act 
with which we are concerned, Al- 
though the words in Section 3(c) of 
the Land Acquisition Act, the con- 
struction of which was considered in 
Abdul Hussain’s case (AIR 1968 SC 
432) were “specially appointed”, 
their connotation is the same as con- 
veyed by the expression “specially 
authorised” or “specially empower- 
ed” (see Oxford Dictionary according 
to which the word “authorised” 
means “empowered” “appointed”). In 
construing the expression “specially 
empowered” in the instant case, 
therefore, we can safely adopt the 
reasoning in Abdul Hussain’s case. 


AIR. 


Thus considered, the term “special- 
ly” must be taken to have reference 
to the special purpose of the em- 
powerment, Even according to Ox- 
ford Dictionary, one sense of this 
word is “of special purpose.” It 
qualifies the word “empowered.” It 
is used in an attributive sense to 
highlight special nature of the power. 
Tt does not convey the sense of a 
contradistinction or contrast between 
‘special’ empowerment and _ ‘general’ 
empowerment, All that this word 
Signifies is the investment of some 
or all the Magistrates of the First 
Class with powers which are ‘special’ 
and are not part of the ‘ordinary’ or 
‘additional’ powers which can be 
conferred on a Magistrate .of the 
First Class under the Code of Crimi- 
nal Procedure. In short, the word 





“specially” connotes that it is the 
empowerment which is special and 
not the person. Thus considered, 
special empowerment does not 


necessarily involve selection of indi- 
duals by name or ex officio from 
the Magistrates of the 1st Class. 


; 22, The fallacy in the narrow 
view stems from the undue stress it 
lays on the mode of empowerment 
at the cost of the special purpose of 
the empowerment, forgetting that the 
Act is a code by itself which creates 
new offences triable only by those 
Magistrates of the 1st Class who are 
specially empowered under S. 2 (c) 
of the Act, and not under the Code 
of Criminal Procedure. 


23. Be that as it may, Sec- 
tion 39 of the Code of Criminal Pro- 
cedure, 1898 and Section 32 of the 
Code of Criminal Procedure, 1973, 
are concerned with the mode of con- 
ferring power. Power may be con- 
ferred on any personeither “by name 
or in virtue of his office’, or “on 
classes of officials generally by their 
official title’, The special mode or 
the general mode of conferring the 
power applies to the conferment of 
power both for a general purpose or 
a special purpose. ` The mode of 
conferring power is not to be con- 
fused with the purpose of the power, 
as seems to have been done in the 
cases taking the narrow view. 

24, The narrow view can be 
tested yet from another angle Ac- 
cording to it, if a Magistrate of the 
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Ist Class is selected by name or by 
virtue of his office and invested with 
these powers to try offences under 
the Act, he would be “specially 
empowered. ” Tf no such pick and 
choose is made and the power is 
conferred on all the Magistrates of 
the same Class, they would be 
“ganerally empowered”. This dis- 
tinction if taken to its logical _end, 
breaks down, and exposes the inhe- 
rent artificiality of the proposition, If 
the empowering of a Magistrate of 
the First Class to try offences under 
this Act, by virtue of his 
satisfies the requirements of S. 2 (c), 
it is not understood how the em- 
powerment of a whole class of Magis- 
trates of the First Class by the same 
mode becomes ultra vires the sec- 
tion. 


25. In Abdul ‘Husein’s case 
(AIR 1968 SC 432) the contention 
canvassed for the narrow view was 
considered: from this aspect, also, It 
was observed: 


TERT even if the meaning of the 
word "specially? were to be that 
which is canvassed (by the appellant), 
the Government could have issued 
separate notification for each of the 
Sp. L. A. Officers authorising them 
individually to perform the functions 
of the Collector within their respec- 
tive area of jurisdiction, Instead of 
doing that, if one notification were 
to be issued authorising each of them 
to perform those functions there 
could be no valid objection. Such a 
notification would have the same 
force as a separate notification in 
respect of each individual Sp. L. A. 
Officer. Such a notification would 
mean that the Government thereby 
appoints each of the existing Sp. L. 
Officers to perform the functions of 
the Collector within their respective 
areas.” 


26. On parity of reasoning, it 
can be said that the . empowerment 
of all the Magistrates of the First 
Class, in the State under one notifi- 
cation, by virtue of their office, to 
try offences under the Act in the 
area of their respective jurisdiction, 
must be held to be “special” and not 
“general”, 


27. Jt will not be out of place 
to mention here that Abdul Husein’s 


Mohatta Bros, v. B. S. Mills 


office, . 


S.C. 1703 


case (AIR 1968 SC 432) was decided 
by this Court on September 20, 1967, 
that is, about four and half months 
after the Full Bench decision of the 
Gujarat High Court in Sabuddin’s 
case (AIR 1969 Guj 1 FB) (supra), 
Consequently, the Bench did not 
have the advantage of the guidance 
furnished by Abdul Husein’s case. 


28. In the light of the con- 
struction put by us on the expres- 
sion “specially empowered” as used 
in Section 2 (c) of the Act, we hold 
that by virtue of the State Govern- 
ment Notification dated July 22, 
1958, the Judicial Magistrate First 
Class Rajkot has the -jurisdiction to 
try the offences under the Act, Ac- 
cordingly, we allow these appeals, 
set aside the judgment of the High 
Court, The cases will now go back 
to the Judicial Magistrate, First 
Class, Rajkot for further pro- 
ceedings in accordance with law. The 
cases, being very old, it is directed 
that they be disposed of on top-prio- 
rity basis, with utmost expedition, if 
possible, within three months from 


today. 
Appeals allowed. 


AIR 1976 SUPREME COURT 1703 
(From: AIR 1969 Gujarat 178) 
H. R. KHANNA AND P. K. 
GOSWAMI, JJ. 

M/s. Mohatta Brothers, Appel- 
lants v. The Bharat Suryodaya Mills 
Co. Ltd. Ahmedabad, Respondent. 

Civil Appeals Nos. 2075 and 2076 
of 1968, D/- 5-4-1976. 


(A) Partnership Act (1932), S. 69 
— Suit by Firm — Reconstitution of 
firm alleged on basis of subsequent 
deed of partnership — Question 
whether the subsequent partnership 
déed showing re-constitution 
of firm was ever acted upon — 
Determination — Held, on evidence 
that partnership deed dated 24-10- 
1949 was never acted upon — Suit by 
firm as filed was tenable. AIR 1969 
Guj 178, Reversed, 


. Plaintiff firm who were manag- 
ing agents of defendant company fl- 
ed a suit for recovery of money due 
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to it consequent on its resigning 
from the managing agency which 
was duly accepted by the Board of 
Directors of’ defendant company. The 
plaintiff firm originally consisted of 
five partners and besides them a mi- 
nor who was admitted to benefits of 
partnership through his mother. A 
deed was executed for this purpose 
on 19-5-1949 and was signed by five 
partners and the mother of minor, On 
94-10-1949 another deed was exe- 
cuted in which the mother of the 
minor was shown as partner instead 
of her minor son. The defendants 
resisted the suit on grounds inter 
alia that the plaintiff firm could not 
maintain the suit as the constitution 
of the old firm which acted as 
managing agents of the defendant- 
company had been’ changed on Octo- 
ber 24, 1949. From that date, it was 
stated, the plaintiff-firm consisted of 
six partners, including the mother of 
the minor. The newly constituted 
firm. according to the defendant-com- 
pany, had not been registered and 
as such the suit was not maintain- 
able. The trial Court held that the 
partnership deed dated 24-10-1949 
was not acted upon as it had not 
been rgistered, The High Court re- 
versed the finding and the suit was 
held to be untenable. The docu- 
mentary evidence consisted of an 
entry dated 5-5-1952 in Register of 
firm showing only the five partners; 
an entry on 6-10-49 in the register 
of the Company maintained under 
Section 87 of the Companies Act, 
1913. 


Held that the entry on 5-5-1952 
in the register of firm amply proved 
that even in the year. 1952 the stand 
of the partners of the plaintiff-firm 
was that the mother of the minor 
was not a partner of the plaintiff- 
firm and that it was her minor | son 
who was entitled to share in the pro- 
fits of the partnership. Further the 
entry which was made in the regis- 
ter of the defendant-company re- 
garding the partners of its managing 
agency showed that after April 1, 
1949 there were five partners besides 
minor under the guardianship of his 
mother. of the firm of the plaintiff 
managing agents. The documentary 
evidence clearly lent support to the 
plaintiffs’ contention that partnership 
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deed dated 24-10-1949 was never 
acted upon, Further the oral evi- 
dence of plaintiffs? witness a partner 
himself that the partnership deed 
D/- 24-10-1949 was never acted upon 
was against his pecuniary interest. 
Thus looking to all the facts the trial 
Court took a correct view of the 
matter in so far as it held that the 
mother of the minor had not become 
a partner of the plaintiff-firm and 
that the deed of partnership dated 
October, 24, 1949 had not been act- 
ed upon. The High Court was in 
error in reversing that finding of the 
trial Court. ATR 1969 Guj 178, Re- 
versed, (Paras. 12, 14 and 20) 


(B) Civil P. C. (1908), O. 30, R.2 
— Scope — Declaration of names of 
partners by plaintiff — Question as 
te who are partners of plaintiff — 
Defendants cannot urge that despite 
the declaration to the contrary a par- 
ticular person was in fact a partner. 


Where in a suit filed by the 
plaintiff-firm for recovery of money 
against defendants, a declaration of 
names of partners of plaintiff firm 
is made on an application under 
Order 30 Rule 2 by the defendants. 
it would be a. wholly untenable plea 
for defendants, from whom money 
is claimed, to urge that a particular 
person was a partner even though 
she herself and other partners claim 
that not she but her minor son en- 
titled to certain profit was a part- 
ner, and that the Court should hold 
her to be a partner, The distinction 


between a plaintiff-firm and a de- 
fendant-firm in the above context 
should not be lost sight of. So far 


as a defendant-firm against whom a 
suit for recovery of money has been 
filed is concerned, it would be open 
to the plaintiff to prove that a per- 
son is a partner of the defendant 
firm despite the denial of that fect 
by that person as well as the. other 
partners of the defendant-firm, The 
reason for that is that a creditor of 
a defendant-firm can, except in some 
cases to which it is not necessary to 
refer, also proceed against the per- 
sonal assets of each and every part- 
ner.’ Such a consideration does not 
hold good when the dispute relates 
to the question as to who are the 
partners of the plaintiff-firm. 

i (Para 17) 
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M/s. A. K. Sen and L M. (6) The amounts of the Agents 
Singhvi, Sr. Advocates, (Mr. S. K. of the Company and their kith and 


Bagga and Mrs. S. Bagga, Advocates 
with them), for Appellants: Mr. R.P. 
Bhatt, Sr. Advocate, (M/s. B. S. 
Trivedi and H. S. Parihar, I. N. 
Shroff, Advocates with him), for 
Respondent. : 

Judgment of the Court was . de- 
livered by i 

KHANNA, J:— These two ap- 
peals on certificate by Mohatta Bro- 
thers plaintiff-firm are directed 
against the judgment of Gujarat 
High Court whereby that court re- 
versed on appeal the judgment of 
the trial Court awarding a, decree 
for 
Pies in favour of the plaintiff-appel- 
lant against the respondent-company 
and dismissed the suit. . 


2. The plaintiff is a partner- 
ship firm doing business under the 
name and style of Mohatta Brothers. 
The plaintiff-firm carried on the 
business of managing agency of the 
defendant company up to September 
4, 1950. Sometime before that date, 
it appears the plaintiff-firm express- 
ed an intention of giving up the 
post of managing agents, On July 
31, 1950 Chaturbhujdas on behalf of 


M/s. Chaturbhujdas Kharawala 
Mohatta and Co, submitted scheme 
Ex 168 in consultation with the 


plaintiff, Paras 5, 6 and 7 of, the 


scheme were as under: 
‘(5) Before our this Scheme is 


approved by the Company the pre- 
sent Directors shall submit before 
the Company the Balance Sheets 


and the Profit and Loss Account up- 
to the end of the year 1949 and get 
the same passed, and they shall get 
the Pro forma balance sheet upto the 
date 31-7-50 prepared by the Audi- 
tors of the Company and shall hand 
over the same to us, and this 
Scheme has been given while under- 
standing that at present everything 
is according to the list of machinery 
given to us by the present Agents. 
And no one has any kind of charge 
or debt claimable from the Com- 
pany till this day excepting the ap- 
proximate amount of Rs. 4,77.850/- 
due to the Agents and their kith and 
kin till this day and the list of which 


is given to us, We give this Scheme : 


believing the said fact true. 


recovery of Rs, 77,286/0 Anna/2 ` 


kin which may have been deposited 
in the Company on ‘the day the 
date 31-7-50 and which come to 
about Rs. 4,77,850/- as told by the 


Present Agents are to be kept credit- 


ed in their accounts and interest 
thereon is not to be given from the 


date 1-8-50. And when our Scheme 
is approved they have not to take 
any interest on the said amounts 


from the Company for five years 
from the date we start the work of 
the Mills and they have not to with- 
draw the said amounts for.a period 
of ten years thereafter but the same 
are to be kept credited in the 
Company with interest at six per- 
cent. But the Company shall return 
the amounts earlier if it so desires. 


(7) At present the amount of 
Rs, 3,46,466-11-8 is due to the Pun- 
jab National Bank Ltd, by the Com- 
pany and the demand of giving bo- 
nus to the workers for the year 1949 
is outstanding from, the Company. 
The present Agent states that in 
both of the said matters payments 
can be made from the amounts ob- 
tained by selling the goods of stores, 
ete. which is lying with the Com- 
Pany at present, the list of which is 
given to us by the present Agents; 
and from the amounts of E, P., T. 
deposit and advance payments of the 
income-tax, On making arrange- 
ment accordingly if the debt of the 
Bank is not fully paid or the liabi- 
lity of bonus is not fully fulfilled 
and if the Company is found respon- 
sible in any way, then the same is 
to be fulfilled by the present Agent. 


But after fulfilling all liabilities 
accordingly if any amount remains 
in balance the same shall be treated 
as assets. of the Company and half 
of the said amount shall be returned 
towards the above mentioned amount 
deposited in the Company and which’ 
belongs to the present Agent and 
their kith and kin. But on fulfilling 
completely the liability of the Bank 
from the sale of goods of the Stores. 
ete. if there does not remain suffi- 
cient surplus or before getting the 
amount of E. P. T. deposit and in- 
come-tax advance payment if the 
amount of bonus.is required to be 
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paid then the present Managing 
Agent has to give that amount first.” 
On the following day, i.e. August 1, 
1950, the following letter was ad- 
dressed by the plaintiff-firm ‘to the 
Board of Directors: of the defendant- 
company: 


“We Messrs Mohatta Brothers, 
the Secretaries, Treasurers & Agents 
of the company hereby: beg to ten- 
der our resignation as Secretaries, 
Treasurers and Agents of the Com- 
pany on condition of the scheme. of 
Sheth Chaturbhujdas Chiamanlal 
dated 31-7-50 duly approved by the 
Board of Directors, being passed by 
the share-holders of the company in 
the Extraordinary General Meeting 
of the company to be held on 4th 
September, 1950. , 


FOR MOHATTA BROTHERS 
Ahmedabad 

Shivaratan G. Mohatta 

Chandratan G. Moondhra 

D. R. Moondhra 

Brijratan S. Mohatta 

S. R. Mohatta i 

Satyavati Mohatta ms 
A notice was then issued for con- 
vening a general meeting of the de- 
fendant-company on September 4, 
1950 for sanctioning the said scheme. 
The said scheme was approved by 
the shareholders on September 4, 
1950, Accordingly, as from that date 
Messers Chaturbhujdas Kharawala 
Mohatta and Co. took over as. the 
new managing agents of the defen- 
dant-company instead of the plain- 
tiff-firm. : 


3. The plaintiffs case was 
that the liability of the Punjab Na- 
tional Bank was fully discharged by 
sale of the stores. .No bonus was 
held to be payable by the Industrial 
Court to the employees of the com- 
pany for the year 1949. It was stat- 
ed that there was surplus left after 
discharging the liability of the Pun- 
iab National Bank from earmarked 
assets consisting of excess profit tax 
deposits. income-tax advance amount 
and the amounts ‘realised from the 
sale of the. stores. The plaintiff-firm 
claimed half the surplus in terms of 
clause (7) of the scheme towards the 
deposit amounts of the plaintiff. Pra- 
yer was made for accounts of ' the 
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surplus and decree for the amount 
due as per terms of the scheme with 
9 per cent interest. 


4. It may be stated that the 
plaintiff-firm with effect from April 
1. 1949 consisted of five partners. In 
addition to those five partners, 
Shashi Kumar, who was a minor and 
whose mother Satyavati was his 
guardian, was entitled to four. Anna 
share in a rupee in the profits of the 
partnership but was not liable for 
its losses. Partnership deed Ex, 115 
was executed for this. purpose on 
May 19, 1949 and was signed by the 
five partners and Satyavati, On Octo- 
ber 24, 1949 another partnership deed 
Ex 116 was . executed wherein 
Satyavati was shown as a partner of 
the plaintiff-firm instead of her mi- 
nor son Shashi Kumar, 


5. The suit was ‘resisted by 
the defendant-company, Besides tak- 
ing other pleas with which weare not 
concerned the defendant contended 
that the plaintiff firm could not main- 
tain the suit as the constitution of the 
old firm which acted as managing 
agents of the defendant-company 
had been changed ‘on October 24. 
1949. From that date, it was stated, 
the plaintiff-firm consisted of six 
partners, including Satyavati, The 
newly constituted firm, according to 
the defendant-company, had not 
been registered and as such the suit 
was not maintainable. 


6. The trial Court held that 


the new partnership deed Ex. 116 by 


which Satyavati became a partner 
was not acted upon. As the original 
partnership mentioned in . the part- 
nership deed dated May 19, 1949 had 

registered, the plaintiffs suit 
was held to be not barred by Sec- 
tion 69-of the Indian Partnership 
Act., It is. not necessary to refer to 
the other issues and the findings of 
the trial, Court on those issues. Suf- 
fice it to say that the defendant was 
held entitled- to deduct certain 
amounts from the amount claimed 
by the plaintiff, The trial Court ac- 
cordingly passed the following order: 


“The plaintiff has filed this suit 


.for account as the account was to be 


taken of the realisation and expenses 
of the stores. But by pursis Exhi- 
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bit 424 the parties have agreed 
about the net realisation of the sto- 
res and have therefore urged that 
no Commissioner be appointed and a 
final decree be passed, The real ac- 
count was to be taken of the actual 
receipts and expenses of the sale of 
stores. But now nothing is required 
to be done and hence there is no 
necessity of passing any preliminary 
decree, The plaintiffs as shown 
above are entitled to receive Rupees 
77,286-0-2, from defendant towards 
their deposit amount being the net 
surplus which they are entitled. 
Hence defendants are liable to pay 
the said amount to plaintiff, The 
plaintiff should pay the remaining 
Court-fee stamp within a month. I, 
therefore, pass the following order. 


ORDER 


Defendants do pay Rs, 77,286-0-2 
and the cost of the suit to plaintiff 
with future interest at 6 per cent 
from ist January, 1956. The plain- 
tiff should pay the remaining Court- 
fees within a month. Defendants to 
bear their own cost.” 


7. Two cross-appeals were fil- 
ed against the judgment and decree 
of the trial Court. One appeal was 
by the 
for the dismissal of the . plaintiff's 
suit, The other appeal was by the 
plaintiff-firm claiming for enhance- 
ment of the amount decreed by the 
trial Court. One of the contentions 
advanced by the defendant-company 
was as. under: 


“The plaintiff-firm was not en- 
titled to file a suit as the plaintiff- 
firm was differently constituted from 
the firm of Mohatta Brothers as. on 
3lst July 1950, and, in any event, as 
the minor Shashikumar had become 
major in 1953 and had become a 
partner of the plaintiff-firm Mohatta 
Brothers, Ahmedabad, and as even 
the name of Satyavati Devi who was 
the -partner suing did not appear in 
the entry in the register of firms the 
present suit was barred under S. 69 
(2) of the Act.” 


Dealing with the above contention, 
the High Court disagreed with the 
finding of the trial Court that part- 
nership deed Ex. 116 dated October 
24. 1949 had not been acted upon. 
The learned Judges of the High 
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defendant-company praying. 
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Court held so far as the first part of 
the above contention is concerned 
that when a firm is reconstituted by 
introduction of a new partner, it 
would remain the same registered 
firm. and there would be no necessity - 
of fresh registration if the continu- 
ing firm was registered with the Re- 
gistrar of the Firms under Section 59 
of the Indian Partnership Act. Deal- 
ing with the contention that Shashi 
Kumar had become major, the High 
Court found that there was no evi- 
dence to show the age of Shashi 
Kumar and the whole argument in 
this respect was based on mere con- 
jecture. On the latter part of the 
submission, the High Court held that 
the mandatory condition under Sec- 
tion 69 (2) of the Indian Partner- 
ship Act was not fulfilled in the pre- 
sent case as the name of Satyavati 
who was a partner of the reconstitu- 
ted firm and in whose favour a 
cause of action had accrued was not 
shown in the register of the firms. 
This defect was held to be fatal. The 
High Court in this context observed: 


“In view of this legal position 
which we have discussed the second 
mandatory condition under Sec 69 
(2) is not fulfilled in the present 
case as the name of Satvavati who 
was partner of the reconstituted firm 
and in whose favour the cause of ac- 
tion had accrued is not shown in the 
register of firms. This defect would 
be fatal as the first defect of want 
of registration of the firm itself and 
in both the cases we would have no 
option but to dismiss the suit. In 
that view of the matter it would be 
wholly unnecessary to go into any 
of the other contentions which have 
been raised in these two appeals and 
to record any finding on the issues 
relating to the merits of the case or 
as regards the other appeal of the 
plaintiff as well. Howsoever much 
we may regret to dismiss the plain- 
tiffs suit which apparently is well 
founded by upholding this technical 
objection of the defendant company, 
we are bound to dismiss this 
suit as in law a non-compliance of 
this second mandatory condition is 
also equally fatal as the non-com- 
pliance of first condition, At the 
same time, however, in the circum- 
stances of the cases while dismissing 
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the plaintiff's suit we would order 
both the parties shall bear their own 
costs all. throughout.” 


8. In appeal before us Mr. 
Sen on behalf of the appellants has 
assailed the judgment of the High 
Court in so far as it has disagreed 
with the finding of the trial Court 
that Satyavati was not a partner of 
the plaintiff-firm and the deed of 
partnership dated October 24, 1949 
had not been acted upon, Mr. Sen 
has also questioned the correctness of 
the view taken by the High Court 
regarding the construction of S. 69 (2) 
of the Indian Partnership Act, As 
against that, Mr. Bhatt on behalf of 
the respondents has canvassed for 
the correctness of' the view taken by 
the High Court, both on the ques- 
tion of fact as well as on the ques- 
tion of law. 


9. After hearing the learned 
counsel for the parties and after 
having been taken through the rele- 
vant material on the record, we are 
of the opinion that the trial Court 
took a correct view of the matter in 
so far as it has held that Satyavati 
did not become a partner of the 
plaintiff-firm and that the deed of 


partnership dated October 24, 1949 
was not acted upon. 
10. The main consideration 


which prevailed with the High Court 
in holding that Satyavati became a 
partner of the plaintiff-firm was the 
execution of deed of partnership 
dated October 24, 1949. According 
to this deed, Satyavati became a 
partner to the extent of 4 Annas 
share out of 16 Annas, which had 
been previously held by her minor 
son Shashi Kumar. Shashi Kumar 
under the deed of partnership of 
May 19, 1949 was entitled to the 
share of profits to the extent of four 
Annas in a rupee and was not. liable 
for the losses which were to be 
borne by the- other five partners. 
Satyavati became entitled under the 
deed of October 24, 1949 not only to 
the share of profit to the extent of 
4 Annas in a rupee but also became 
liable to share losses to that extent. 
The other circumstance relied upon 
by the High Court was resolution 
dated January 21, 1950 passed by 
the Board of Directors of the defen- 
dant-company. That meeting was 
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presided over by Shivratan§ G. 
Mohatta, partner of the plaintiff- 


firm. In that resolution there was 
reference to partnership deeds dated 
May 19, 1949 and October 24, 1949 
which had been received along with 
letter dated December 1, 1949 from 
Mohatta Brothers. The Board of 
Directors took note of the changes 
mentioned in the above two partner- 
ship deeds and agreed to accept the 
partners therein mentioned, The third 
circumstance relied upon by the 
High Court is letter dated August 1, 
1950 Ex. 118 which was sent on be- 
half of the plaintiff-firm, Mohatta 
Brothers, for the purpose of ten- 
dering resignation as Secretaries, 
Treasurers and Agents of the de- 
fendant-company. This letter was 
signed, besides the other partners, 
by Satyavati, There was, however, 
no indication in the letter as to 
whether Satyavati signed it in her 
capacity as a partner or as the guar- 
dian of her minor son Shashi Ku- 
mar. 


11. As against the circum- 
stances relied upon by the High 
Court, we find that in the register 


relating to the registration of firms 
kept under the Indian Partnership. 
Act, an entry was made on May 5, 
1952 relating to the registration of 
the plaintiff-firm. The above entry 
was plainly in pursuance of applica- 
tion filed on behalf of the plaintiff- 
firm shortly before the making of 
that entry. The above entry shows 
that the position taken up on behalf 
of the plaintiff-firm even in the year 
1952 was that there were only five 
partners of the  plaintiff-firm and 
that in addition to that, Shashi Ku- 
mar minor was admitted to the bene- 
fit of partnership. The entry thus 
reveals that even in the year 1952 
the stand of the partners of the 
plaintiff-firm was that Satyavati was 
not a partner of the plaintiff-firm 
and that it was her minor son Shashi 
Kumar who was entitled to share in 
the profits of the partnership. This 
entry would be inexplicable if Satya- 
vati had become a partner of the 
plaintiff firm with effect from Octo- 
ber 24, 1949. 


12. Another circumstance 
which goes to show that Satyavati 
did not become a partner of the 
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plaintiff-firm is the entry in the re- 
gisters of the defendant-company. 
According to Section 87 of the 
Indian Companies Act 1913, which 
was the Act in force at the relevant 
time, every company shall keep inter 
alia at its registered. office a regis- 
ter of managing agents containing 
with respect to each of them the 
following particulars, that is to say, 
in the case of a firm, the full name, 
address and nationality of each part- 
ner and the date on which each be- 
came a partner. The entry which 
was made in the register of the de- 
fendant-company regarding the part- 
ners of its managing agents showed 
that after April 1, 1949 there were 
five partners besides Shashi Kumar 
minor under the guardianship of his 
mother Satyavati, of the firm of the 
Managing agents, Mohatta Brothers. 
Although the above entry was made 
on October 6, 1949, no subsequent 
entry was made thereafter showing 
Satyavati as partner of the firm of 
Mohatta Brothers. Had Satyavati in 
fact become a partner since October 
24, 1949 of Mohatta Brothers, it 
seems unlikely that an entry to that 
effect would not be made in the re- 
gister of the defendant-company, It 


may also be mentioned in the above. 


context that return has to be sent to 
the Registrar of the Firms under 
Section 87 regarding any change in 
the particulars required to be con- 
tained in the register. Failure to 
comply with the above directions en- 
tailed imposition of fine, 


13. The third significant cir- 
cumstance which tends to show that 
Satyavati despite the execution of 
the deed of partnership dated Octo- 
ber 24, 1949 did not become a part- 
ner of the plaintiff-firm is evidence- 
ed by applications in connection 
with the registration of that firm 
which were presented to the income- 
tax authorities under Section 26A of 
the Indian Jncome-tax Act, 1922. Exs. 
280 to 286 are the applications which 
were filed on behalf of the plaintiff- 
firm for the years 1949-50 to 1956- 
57. In all these applications, Shashi 
Kumar minor under the guardian- 
ship of Satyavati was shown entitled 
to 4 Annas share in a rupee in the 
plaintiff-firm. Satyavati was -not 
shown in any of these applications as 
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partner of .the  plaintiff-firm, All 
these applications which were signed 
by Satyavati clearly go to show 
that during these years she did not 
claim herself to be partner of the 
plaintiff firm. On the contrary, she 
acknowledged that it was her minor 
son Shashi Kumar who was entitled 
to 4 Annas share in the profits of the 
partnership. 


14, Documentary evidence 
which has been brought on the re- 
cord, in our opinion, clearly lends 
Support to the statement of Shivra-j 
tan (PW 1) that partnership deed 
dated October 24, 1949 was not act- 
ed upon and that Satyavati did not 
become a partner of the plaintiff- 
firm, Jivan Das PW, who was an 
employee of the defendant-company, 
has likewise deposed that Satyavati 
was never a partner of  Mohatta 
Brothers, 


15. During the hearing of the 
appeal, affidavit of Satyavati has 
been filed stating that she was 
never a partner of Mohatta Brothers 
and it was her son Shashi Kumar 
who was at all material times ad- 


‘mitted to the benefit of the partner- 


ship. Mr. Bhatt has objected to 
this Court taking notice of the con- 
tents of the affidavit of Satyavati 
including her disclaimer of any in- 
terest in the plaintiff-firm, In this 
respect we are of the view that 
even without the above affidavit, the 
material on the record clearly goes 


to show that Satyavati was not a 
partner of the plaintiff-firm. 
16. In addition to what ‘has 


been pointed out, we find that in the 
statement of accounts of the plain- 
tiff-firm it is Shashi Kumar and not . 
Satyavati who is shown to have 4 
Annas share in the plaintiff-frm, En- 
tries show that Shashi Kumar shar- 
ed the profits’ as well as the losses 
in that proportion, The significant 
thing which emerges from the ac- 
count books is that Satyavati was 
not shown as the person entitled to 4 
Annas share in the partnership firm. 


17. Soon after the present 
suit had been filed, on application 
filed on: behalf of the defendants - 


under Order XXX Rule 2 of 
Code of Civil Procedure, 
the partners of the 


the 
names of 
plaintiff—-firm 
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were declared on behalf of the 
plaintiff-filrm, In the declaration the 
name of Satyavati was not mention- 
ed as one of the partners of the 


plaintiff-firm. The question as to- 


who should share the profits of the 
plaintiff-firm and should be other- 
wise entitled to its assets is essen- 
tially a matter for the partners of 
the plaintiff-firm, The facts of the 
case disclose that the partners of 
the plaintiff-firm have agreed be- 
tween themselves that so far as the 
4 Annas share in the profits and as- 
sets of the plaintiff-firm are concern- 
ed, it would be Shashi Kumar who 
would be entitled to the same. That 
position is also accepted by Satyavati 
in the applications in connection with 
the registration of the firm to the 
income-tax authorities. It would, in 
our opinion, be a wholly untenable 
plea for the defendant from whom 
money is claimed, to urge that even 
though Satyavati as well as the other 
partners claim that it is not she but 
her son Shashi Kumar who is entitl- 
ed to 4 Annas share in the partner- 
ship, the court should hold that it is 
Satyavati who is entitled to that 
share, The distinction between a 
plaintiff-firm and a defendant-firm in 
the. above context should not be lost 
sight of. So far as a defendant-firm 
against whom a suit for recovery of 
money has been filed is concerned, 
it would be open to the plaintiff to 
prove that a person is a partner of 
the defendant firm despite the denial 
of that fact by that person as well as 
the other partmers of the defendant- 
firm. The reason for that is that a 
creditor of a defendant-firm can, ex- 
cept in some cases to which it is not 
necessary to refer, also proceed 
against the personal assets of each 
and every partner, Such a conside- 
ration does not hold good when the 
dispute relates to the question as to 


who are the partners of the plaintiff- 


firm. 


18. It has been mentioned 
above that Shivratan stated in the 
course of his deposition, that part- 
nership deed dated October 24, 1949 
had not been acted upon, This state- 
ment is against the pecuniary inte- 
rest of Shivratan, It is plain that if 
Satyavati were a partner of the 


plaintiff-firm, Shivratan and other 
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partners would have to bear losses 
to the extent of 12 Annas in arupee. 
As against that, if Shashi Kumar be 
entitled to share profits to the ex- 
tent of 4 Annas in a rupee and be 


not liable for the losses, in such an 


event Shivratan and other partners 
would have to bear the losses to the 
full extent of 16 Annas in a rupee. 
If despite that fact, Shivratan has 
deposed that Satyavati did not be- 
come a partner of the plaintiff-firm 
and the deed of partnership dated 
October 24, 1949 was not acted upon, 
his statement in this respect should 


not, in our view, be rejected, espe- 
cially when there is overwhelming 
documentary evidence which lends 


support to the above statement, 


19. The entire course of deal- 
ings shows that despite the execution. 
of the deed of partnership dated 
October 24, 1949, the said partner- 
ship deed was not acted upon and 
the relations between the partners of 
the plaintiff-firm continued to be 
governed by the deed of partnership 
dated May 19, 1949 according to 
which it was not Satyavati but her 
son Shashi Kumar who was entitled 
to four Annas share in the partner- 
ship. The question, to which a re- 
ference has been made in the course 
of arguments, as to when it was de- 
cided not to act upon the deed of 
partnership dated October 24, 1949 is 
hardly of much importance, the 
material thing is that the said deed 
was not given effect to or acted 
upon by the parties concerned. The 
firm which came into existence as 
per deed of partnership dated May 
19, 1949 was admittedly. registered 
under the Indian Partnership Act 
and its partners were shown in the 
Register of Firms. 


20. Looking to all the facts 
we are of the opinion that the trial 
Court took a correct view of the 
matter in so far it held that Satya- 
vati had not become a partner of the 
plaintiff-firm and that the deed of 
partnership dated October 24, 1949 
had not been acted upon, The High 
Court, in our opinion, was in error 
in reversing that finding of the trial 
Court. In view of this conclusion of 
ours, it is not necessary to go into 
the legal question as to what should 
be the proper construction of Sec- 


1976 


tion 69 (2) of the Indian Partnership 
Act, Learned counsel for the par- 
ties are agreed that such question 
would arise only in case we had af- 
firmed the finding of the High Court 
that Satyavati had become a partner 
of the plaintiff-firm and that deed of 
partnership dated October 24, 1949 
had been acted upon. 


21. The High Court did not 
deal with the merits of the cross-ap- 
peals filed by the parties in view of 
its finding on the point as to whe- 
ther Satyavati had become partner of 
the plaintiff-firm and the construc- 
tion it placed upon Section 69 (2) of 
the Indian Partnership Act. In the 
light of the conclusion we have ar- 
rived at, it becomes essential to re- 
mand the matter to.the High Court 
so that the cross-appeals filed by 
the parties may be disposed of on 
merits. We accordingly accept the 
appeals, set aside the judgment of 
the High Court and remand the case 
to it for disposal of the ap- 
peals filed by the parties on merits. 
Looking to all the circumstances, we 
leave the parties to bear their own 
costs of these appeals. 


22. As the matter has been 
pending for a long time, the High 
Court may dispose of the appeals at 
an early date, 

Appeals allowed. 
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JASWANT SINGH, JJ. 


M/s. Indian Aluminium Cables 
Ltd. (In C. A. No. 68 of 1974) M/s. R. 
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of 1975), Appellants v. State of 
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(A) Central Sales Tax Act (1956), 
Section 8 (2A) — Punjab General 
Sales Tax Act (46 of 1948), Ss. 5 (2) 
(a) (iv) and 6 — Inter-State sales — 
Exemption — Expression ‘exemption 
from tax generally’ in Section 8 (2A), 
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-meaning of — Sales of poles and cab- 


les to State Electric Supply under- 
taking held were not exempt from 
tax generally within Section 8 (2A) 
of Central Act read with See. 5 (2) 
(a) Gv) of State Act—Words “in the 
generation or distribution of such 
energy” in Section 5 (2) (a) (iv) of 
State Act, interpretation of 


Section 6 deals with specified 
goods on which no tax is payable. 
Section 5 of the State Act deals 
with what has to be excluded from 
the taxable turnover of the dealer. 
Both the sections deal with goods 
which do not suffer from sales tax, 
Section 8 (2A) of the Central Act 
exempts goods from inter-State sales 
tax where a tax law of the State has 
exempted them from sales tax. The 
Explanation to Section 8 (2A) of the 
Central Act takes away the exemp- 
tion where it is not general and has 
been granted in specified circumstan- 
ces or under specified conditions, The 
provisions contained in Section 5 (2) 
(a) (iv) of the State Act exclude 
sales which: are made under speci- 
fied circumstances or specified condi- 
tions. The specified circumstances 
are that the sale must be to an 
undertaking engaged in supplying 
electrical energy to the public under 
a licence or sanction granted under 
the Electricity Act. The specified 
condition is that the. goods purchas- 
ed by the undertaking must be used 
for the generation or distribution of 
electrical energy. If the circumstan- 
ces do not exist or if the conditions 
are not performed then the sales of 
goods cannot be exempted from tax. 
General exemption means that the 
goods should be totally exempt from 
tax before similar exemption from 
the levy of Central Sales Tax can 
become available. Where the ex- 
emption from taxation is conferred 
by conditions or in certain circum- 
stances there is no exemption from 
tax generally. (Para 15) 


The words “in the generation or 
distribution of such energy” in Sec- 
tion 5 (2) (a) (iv) of the State Act 
are not descriptive of goods, The ex- 


pression “specifies the condition 
under which exemption is granted.” 

(Para 16) 

Therefore, the sales to the 

undertaking supplying electrical 
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energy were not exempt from tax 
. generally. within the meaning of Sec- 
tion 8 (2A) of the Central Act read 
with Section 5 (2) (a) (iv) of the 
State Act. (Para 17) 
Cases Referred: Chronological Paras 


(1974) 34 STC: 209 = 1974 UPTC 502 
13, 14 
(1968) 22 STC 152 = 1968 Jab LJ 
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Mr. R. S. Desai, Sr. Advocate 
(In C. A. No, 936 of 1975), (M/s. P. 
C. Bhartari, R. Narain, K, J. Jain 
and O. C. Mathur, Advocates of M/s. 
J. B. D. and Co, with him), for Ap- 
. pellants: Mr. B. Sen, Sr. Advocate 
(In €C. A. No, 68 of 1974), Mr. R. N. 
Sachthey Advocate with him, for 


Respondent. Mr. P. C. Bhar- 
. tari. Advocate for M/s. J. B. D. and 
Co. Advocates for Applicant/Inter-- 


veners, In C. A. No, 68 of 1974. 


Judgment of the Court was de- 
livered by j 

RAY, C. J:— This appeal by 
special leave is on the question whe- 
ther the appellant is exempt from 
inter-State tax on the sales of poles 
and cables to the Delhi Electric Sup- 
ply Undertaking by reason of the 
provisions contained in Section 5 (2) 
(a) (iv) of the Punjab Sales Tax Act 
hereinafter referred to as the State 
Act. - 

2. Section '5 (2) (a) 
the State Act is as follows: 

“5 (2) In this Act the expression 
“taxable turnover” means that part 
of a dealer’s gross turnover during 
any period which remains after de- 
ducting therefrom— 

(a) his turnover during that pe- 
riod on— 

(iv) sales to 
supplying electrical 
public under a licence or sanction 
granted or deemed to have been 
granted under the Indian Electricity 
Act, 1910, of goods for use by it in 
the generation or distribution of such 
energy.” 


3. Under Section 8 of the 
Central Sales Tax Act hereinafter 
referred to as the Central Act, every 
dealer, who in the course of inter- 
State trade or commerce sells to the 
‘ Government any goods; or sells to 
a registered dealer other than the 
Government goods of.the description 


(iv) of 


energy to the 
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referred to in sub-section (3) shall 
be liable to pay tax under this Act, 
which shall be three per cent of his 
turnover. ; 

. 4, The provisions in Section 8 
(2A) of the Central Act are as fol- 
lows:— 

“Notwithstanding anything con- 
tained in sub-section (1A) of Sec. 6 
or sub-section (1) or sub-section (2) 
of this section, the tax payable 
under this Act by a dealer on his 
turnover in so far as the turnover 
or any part thereof relates to the 
sale of any goods, the sale or, as the 
case may be, the purchase of which 
is, under the sales tax law of the 
appropriate State, exempt from tax 
generally or subject to tax generally 
at.a rate which is lower than three 
per cent, (whether called a tax or 
fee or by any other name), shall be 
nil or, as the case may be, shall be 
calculated at the lower rate. 


EXPLANATION: For 
poses of this sub-section a 
purchase of any goods shall not be 
deemed to be exempt from tax 
generally under the sales tax 
law of the appropriate State if under 
that law the sale or purchase of 
such goods is exempt only in speci- 
fied circumstances or under specified 
conditions or the tax is levied on 
the sale or purchase of such goods 
at specified stages or otherwise than 
with reference to the turnover of - 
the goods.” 


the pur- 


5. The contention on behalf 
of the appellant is that by reason of 
the Explanation to Section 8 (2A) of 
the Central Act read with Section 5 
(2) (a) (iv) of the State Act the ap- 
pellant is exempt from payment of 
inter-State sales tax. The. words 
“goods for use by it in the ` genera- 
tion or distribution of such energy” 
occurring in Section 5 (2) (a) (iv) of 
the State Act are said by counsel 
for the appellant to be descriptive of 
the goods. In short, the appellant’s 
contention is that goods for use by 
the undertaking supplying electrical 
energy are generally exempt from 
taxation, and, therefore, they should 
not be included in the turnover. 


6. The contention on behalf 
of the State is that the exemption 
granted under Section 5 (2) (a) (iv) 


sale or - 
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of the State Act is exemption 
in specified cireumstances and under 
specified conditions. The specified 
circumstances are said to be sales to 
an undertaking supplying electrical 


energy to the publice under the 
Indian Electricity Act, 1910. The 
specified conditions are that the 
goods are for use by. the undertak- 


ing in the generation or distribution 
of such energy. 


7. The answer to the question 
in this appeal is whether the ex- 
emption mentioned in Section 5 (2) 
(a) (iv) of the State Act is in speci- 
fied circumstances or under specified 
conditions, as the case may be, or it 
is a general exemption as the appel- 
lant contends in cases of sales of 
goods to an Electric Supply Under- 
taking for use by it in the genera- 
tion or distribution of such energy. 


8. The appellant referred to 
Schedule B read with Section 6 of the 
State Act and in perticular Items 33 
and 46 to illustrate what would be 
exemption under specified circum- 
stances or specified conditions, In 
Schedule B there are two columns, 
The first column. describes the goods. 
The second column describes the 
conditions which make the goods tax 
free. In Item 33 in Schedule B 
“Photographs including X-rays photo- 
graphs” mentioned in the first column 
are tax free “when sold by photo- 
graphers and radiologists preparing 
them” as mentioned in the second 
column, In Item 46 “hand spun 
yarn” mentioned in the first column 
becomes tax free “when sold by one 
who deals in hand spun yarn exclu- 
sively” as mentioned in the second 
column. 


9. Section 5 (2) of the State 
Act deals with taxable turnover. 
There is no dispute that 
poles and cables sold to the under- 
taking supplying electric energy are 
exempt under the State Act from be- 
ing included within the taxable 
turnover. The question is whether 
such sales made in the course of 
inter-State trade are also exempt 
from .the levy of Central Sales Tax. 
. 10. The appellant contends 
that the exemption in the State Act 
is general because exemption applies 
in respect of geods without any enu- 
meration or classification of goods. 
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Further. it is said that exemption is 
general because the sales are for use 
in generation and distribution of elec- 
trical energy. According to the appel- 
lant sales of all goods to the under- 
taking supplying electrical energy are 
exempt from being included in the 
taxable turnover as long as the 
goods answer the description that 
they are for use in the generation or 
distribution of electrical energy. 


11. The appellant relied on 
the decision of the Madhya Pradesh 
High Court in Commr. of ‘Sales Tax, 
Madhya Pradesh v. Kapoor Dori Ni- 
war & Co. Gwalior, (1968) 22 STC 
152 in support of the meaning of the 
expression “exempt from tax gene- 
rally.” In the Madhya Pradesh case 
(supra) the State Government issued 
a notification in the year 1959 ex- 
empting from the payment of sales 
tax for a period of one year sales 
of niwar by a dealer registered 
under the 1958 relevant State Act. 
The exemption was later on extend- 
ed up to 31 March, 1963. The asses- 
see a registered dealer claimed ex- 
emption on inter-State sales of ni- 
war. The Madhya Pradesh High 
Court held that during the period of 
the exemption, the sales of niwar 
by a registered dealer were exempt. 
from tax generally within the mean- 
ing of Section 8 (2A) of the Central 
Act. and, therefore, the assessee’s 
inter-State sales of niwar were ex- 
empt from tax under the Central 
Act. The expression “exempt only 
in specified circumstances or under 
specified conditions” occurring in the 
Explanation to Section 8 (2A) of 
the Central Act was held to mean 
such circumstances or conditions the 
non-existence or non-performance of 
which precludes the grant of exemp- 
tion. In order words, if those cir- 
cumstances do not exist or those con- 
ditions are not performed then the 
sales of goods cannot be exempted 
from tax even if they are effected by 
a class of dealers to whom exemp- 
tion is granted and during the period 
for which exemption is granted. 


; 12. - In the Madhya Pradesh 
case ((1968) 22 STC 152) (supra) there 
was no dispute that the sales effect- 
ed by the assessee fell under Section 
8(1) of the Central Act. The State 


Act granted exemption from sales 
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tax on sales of niwar effected by a 
registered dealer. The exemption 
granted to sales by a registered dea- 
ler under the notification was with- 
out any restriction or limitation so 
far as sales by a registered dealer 
were concerned, Though the period 
of exemption was fixed, it was not 
regarded as a condition imposed in 
relation to the exemption, It was also 
contended there that because the ex- 
emption was granted to the register- 
ed dealers the exemption was grant- 
ed to a class of dealers, and, there- 
fore, it should be construed to be an 
exemption in specified circumstances 
or under specified conditions. The 
Court repelled the contention by 
stating that the exemption was to all 
registered dealers, without any res- 
triction or condition. 


13. The other decision on 
which the appellant relied is of the 
Allahabad High Court in Hindustan 
Safety Glass Works (P) Ltd. v. State 
of Uttar Pradesh, (1974) 34 STC 209 
(All). In the Safety Glass Works 
case (supra) the company manufac- 
tured toughened glasses and mirrors 
in its factories, Under a notification 
issued by the State Government 
under the State Act sales of mirrors 
and safety glasses were liable to 
sales tax either at the point of sale 
by the importer of such goods or at 
the point of sale by the manufac- 
turer thereof. Subsequently, a noti- 
fication was issued by the State 
Government ‘exempting toughened 
- glasses and mirrors manufactured by 
the company at Allahabad from pay- 


ment of sales tax for & period of 
three years. The company claimed 
that the turnover of sales of 


toughened glasses and mirrors manu- 
factured by it, being generally ex- 
empt from tax under the State Act, 
was also not liable to Central. Sales 
Tax because of the provisions con- 
tained in Section 8 (2A) of the Cen- 
tral Act. It was held that for pur- 
poses of Section 8(2A) of the Cen- 
tral Act, sale of mirrors and 
toughened glasses manufactured by 
the company was under no condition 
and in no circumstance liable to be 
taxed in the hands of the company. 
The reasons given were that nor- 
mally it will be taken that the sale 
of mirrors and toughened glasses by 
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the company was exempt from tax 
generally unless it could be shown 
that such goods belonged to the class 
specified in the Explanation to Sec- 
tion 8 (2A) of the Central Act, As 
the toughened glasses and mirrors 
manufactured by the company did not 
fall in such a category the turnover 
of the sales of those goods in the 
hands of the company was not liable 
to tax under the Central Act. 


14. The stipulation in the 
notification in the Safety Glass Works 
ease ((1974) 34 STC 209) (All) fuer) 
that the turnover of = such 
would for a period of three cae 
be exempt from payment of sales tax 
did not amount to exempting the 
turnover of such goods from tax 
under specified circumstances or spe- 
cified conditions. 


15. Section 6 of the State 
Act does not speak ofexemption, but 
deals with tax free goods, In other 
words, S. 6 deals with specified goods 
on which no tax is payable, S. 5 ofthe 
State Act deals with what has to be 
excluded from the taxable turnover 
of the dealer. Both the sections 
deal with goods which do not suffer 
from sales tax. Section 8 (2A) of the 
Central Act exempts goods from 
inter-State sales tax where a tax 
law of the State has exempted them 
from sales tax. The Explanation to 
Section 8 (2A) of the Central Act 
takes away the exemption where it 
is not general and has been granted 
in specified circumstances or under 
specified conditions. The provisions 
contained in Section 5 (2) (a) (iv) of 
the State Act exclude sales which 
are made under specified circumstan- 
ces or specified conditions, The spe- 
cified circumstances are that the 
sale must be to an undertaking en- 
gaged in supplying electrical energy 
to the public under a licence or 
sanction granted under the Indian 
Electricity Act, 1910. The specified 
condition is that the goods purchas- 
ed by the undertaking must be used 
for the generation or distribution of 
electrical energy. If the circumstan- 
ces do not exist or if the conditions 
are not performed then the sales of 
goods cannot be exempted from tax. 
General exemption means that the 
goods should be totally exempt from 
tax before similar exemption from 
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the levy of Central sales tax can be- 
‘leome available. Where the exemp- 
tion from taxation is conferred by 
conditions or in certain circumstan- 
ces there is no exemption from tax 
}generally. 

16. The, contention of the ap- 
pellant that the words “in the gene- 
ration or distribution of such energy” 
in Section 5 (2) (a) (iv) of the State 
Act are descriptive of goods is un- 
acceptable, The expression ‘“genera- 
tion or distribution of such energy” 
specifies the condition under which 
exemption is granted. 

17. For these reasons we are 
of opinion that the High Court was 
-correct in holding that the sales to 
the undertaking supplying electrical 
energy were not exempt from tax 
generally within the meaning of Sec- 
tion 8 (2A) of the Central Act read 
with Section 5 (2) (a) (iv) of , the 
State Act. The appeal is dismissed. 
In view of the fact that the High 
Court directed the parties to pay and 
bear their own costs, similar order 
is made here. ` 

ORDER 

18. In view of our judgment 
in Civil Appeal No, 68 of 1974 (M/s. 
Indian Aluminium Cables Lid. v. 
State of Haryana) the appeal is dis- 
missed. Parties will pay and bear 


their own costs. . 
l Appeals dismissed. 
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(A) Hindu Law — Partition — 


Property given to member in lieu of 
his personal undertaking to discharge 
debts of joint family — Effect, . 

While dividing the family estate, 
it is necessary for the joint family 








to take account of both the assets 

and the debts for which the un- 
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divided estate is liable and to make 
provision for discharge of the debts. 
If family. arrangements are entered 
into bona fide to maintain peace or 
bring about harmony in the family 
and the terms thereof are fair taking 
into consideration the circumstances 
of the case, every effort must be 
made by the Court to recognise and 
sustain them. l (Para 12) 


The salient features of the deed 
of partition between the parties 
were: (1) sole responsibility for dis- 
charge of the family debts which 
were payable to the outsiders was 
placed on one of the coparceners; 
(2) the liability cast on him for the 
discharge of the debts was not to 
the extent of the properties given 
to him but was irrespective of the 
sufficiency or otherwise of the pro- 
perties and any deficit or surplus 
was to be met or ‘enjoyed: by him 
exclusively; (3) the debts were tobe 
discharged by such coparcener with- 
in a month of the registration of the 
deed and he was required to have it 
in writing from the creditors that 
the other coparcener was no longer 
liable for the debts; (4) in case, there 
was a default on the part of the 
former to discharge the debts as 
undertaken by him and any loss was 
caused to the latter, the former was 
to indemnify the latter; (5) exclusive 
dominion, control and enjoyment of 
the properties was vested in the 
former in consideration of the obli- 
gation undertaken by him to dis- 
charge the debts, © 


Held that the aforesaid salient 
features left no manner for doubt 
that the properties mentioned in the 
deed of partition were given to him 


in lieu of the personal undertaking 


given by him to discharge the afore- 
said: debts. The properties ` were 
given absolutely ‘to him as his 
separate properties.: By the afore- 
said arrangement other members 
were absolved of the responsibility to 
discharge the family debts, Thus the 
arrangement being bona fide and its 
terms being fair, it was valid and 
the properties mentioned in the deed 
of partition became separate proper- 
ties of such’: coparcener from the 
date of the execution of the deed of 
partition and were not liable to par- 
tition, (Paras 10,11, 12) 
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(B) Hindu Law — Separate pro- 
perty — Whether impressed with 
character of joint family property. 


Property separate or self-acquir- 
ed of a member of a joint Hindu 
Family may be impressed with the 
character of joint family property if 
it is voluntarily thrown by the 
owner into the common stock with 
intention of abandoning his separate 
claim therein but the question whe- 
ther a coparcener has done so or 
not is entirely a question of fact to 
be decided in the light of all the cir- 
“cumstances of the case. It must be 
established that there was a clear 
intention on the part of the copar- 
cener to waive his separate rights. 
Such an intention cannot be inferred 
merely from the physical mixing of 
the property with his joint family 
property or from the fact that other 
members of the family are allowed to 
use the property jointly with himself 
or that the income of the separate 
property is utilised out of generosity 
or kindness to support persons whom 
the holder is not bound to support 
or from the failure to maintain sepa- 
rate accounts, for an act of genero- 
sity or kindness cannot ordinarily be 
regarded as an admission of a legal 
obligation, The mere fact that the 
properties were not separately enter- 
ed by the coparcener in the ac- 


-count books or that no separate ac- 


count of the earnings from these pro- 
perties was maintained by him can- 
not rob the properties of their cha- 
racter of self-acquired properties. So 
also the mere fact that some amount 
out of the joint family funds was 
used for discharge of the debts is 

also of no consequence. 
-(Paras 13, 14. 15) 


Cases Referred: Chronological Paras 
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pellant; Mr. K, Jayarama, Advocate, 
for Respondents. 

Judgment of the Court was de- 
livered by 

JASWANT SINGH, J.:— This is 
an appeal by certificate granted by 
the High Court of Judicature at Mad- 
ras under Article 133 (1) (a) and. (b) 
of the Constitution of India against 
its judgment and decree - dated 
Dec. 8, 1966 in A.S. No. 609 of 1961. 

2. The facts culminating in 
this appeal lie in a short compass 
and may be briefly stated thus: 


3. Kota Venkatachala Pathy 
whose legal representatives are the 
respondents herein and Kota Nara- 
yanan, the appellant herein, were 
real brothers being the sons of one 
Kota Rangaswami Chettiar. Together 
with their cousin Subramanyam 
Chettiar, the son of Kota- Kuppu- 
swami Chettiar, the brother of Kota- 
Rangaswami Chettiar, they formed a 
joint family which was a trading one. 
Prior to 1927, Subramanyam Chettiar 
was the manager and karta of the 
family. After 1927 Kota Venkata- 
chala Pathy took over the manage- 
ment of the family and its proper- 
ties. By registered deed dated May 
29, 1929 (Ext. A-1) a partition of 
joint family properties was effected 
between Subramanyam Chettiar on 
the one hand and Kota Venkatachala 
Pathy and his brother, Kota Nara- 
yanan, who was then a minor, on 
the other, each branch taking a half 
share, As karta of the joint family, 
Subramanyam Chettiar had, before 
November 20, 1927 incurred debts to 
the tune of Rs. 9,506/- from several 
creditors. Five items of joint fami- 
ly properties detailed in . Schedule 
D-1 to the deed of partition were 
earmarked for the discharge of the 
aforesaid debts and were given over 
to Kota Venkatachala Pathy who was 
made responsible for the discharge 
of the debts. These debts were- dis- 
charged by Kota Venkatachala Pathy 
before March 26, 1934. On Septem- 
ber 7, 1956, Kota Venkatachala 
Pathy brought a suit, being suit No. 
O. S. 87 of 1956, in the Court of the 
Subordinate Judge of Vellore, North 
Arcot, for partition and separate pos- 
session of 3/4th of the properties set 
out in Schedule ‘A’ to the plaint 1/2 
of the properties set out in Schedule 
A-1 to the plaint and whole. of the 
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properties set out in Schedule ‘B’ to 
the plaint. One of the items namely, 
item No, 1 of Schedule ‘B’ to the 
plaint which consists of four shops 
is what remains undisposed out of 
the properties mentioned in Schedule 
'‘D-1’ to the deed of partition which 
were set apart for the purpose of 
discharging the aforesaid debts in- 
curred by Subramanvam Chettiar be- 
fore 1927. 


4, The case as set out by 
Kota Venkatachala Pathy in his 
plaint was that the properties set out 
in Schedule ‘D-1’ to the deed of Par- 
tition were given over to him abso- 
lutely for the discharge of the afore- 
said debts set out in Schedule ‘D’ to 
the deed of partition and it was pro- 
vided in the said deed that either he 
would discharge the debts mentioned 
in the deed or undertake to pav the 
same himself within a . month from 
the registration of the document. and 
-obtain and hand over to Subraman- 
yam Chettiar receipts from the cre- 
ditors ` specifically mentioned there 
that Subramanyam Chettiar was not 
liable for payment of the aforesaid 
debts and that if the aforesaid con- 
ditions were not satisfied by him 
i.e. by Kota Venkatachala Pathy and 
any loss was occasioned to the for- 


mer, the latter would be liable for 
those losses. The case of Kota 
Venkatachala Pathy further was 
that since he had discharged the 


debts detailed in Schedule ‘D’ to the 
deed of partition, he was entitled to 
the exclusive possession of item No. 
1 of Schedule ‘B’ to the plaint as his 
self-acquired property by virtue of 
the terms of deed of partition and 
also to the rest of the properties de- 
tailed in the said Schedule ‘B’ as he 
had purchased the same with his 
own funds. Kota Venkatachala Pathy 
based his claim of 3/4th share in 
properties detailed in Schedule ‘A’ 
to the plaint on the ground that he 
was entitled to 1/4th by birth as a 
coparcener and the rest of the . half 
-share allotted to Subramanyam Chet- 
tiar as he had purchased the same 
from auction purchasers, The relief 
for accounts was based by Kota Ven- 
katachala Pathy on the ground that 
there was an oral division in ‘status 
in 1938 and it was the appellant who 
was managing the properties either.as 
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a co-owner or as an agent since 
then. 
5. The E resisted the ` 


claim of extra share made by Kota 
Venkatachala Pathy and. contended 
that the latter was entitled only to 
half share in all the suit properties. 
According to the appellant, the fami- 
ly debts set out in Schedule ‘D’ to 
the aforesaid deed of partition was 
discharged by Kota Venkatachala 
Pathy not only by the sale of the 
properties set out in Schedule ‘D-r’ 
to the deed of partition but also by 
substantially utilising other joint 
family properties available for: divi- 
sion. It was also contended by the 
appellant that since Kota Venkata- 
chala Pathy acted as karta of his 
branch, the aforesaid deed of parti- 
tion should be construed as meaning 
that any item salvaged or saved after 
the discharge of the.aforesaid family 
debts would be ancestral property 
and not exclusive property of the 
plaintiff. As regards the properties 
other than item No. 1 of Exhibit ‘B’ 
of the plaint, it was contended by 
the appellant that they were also to ` 
be shared half and half between 
him and Kota Venkatachala Pathy as 
they were purchased from the joint 
family funds, With regard to the 
relief for rendition of accounts, 
the appellant contended that he be- 
came the karta of the joint family 
in 1947 and Kota Venkatachala Pathy 
was not entitled to the relief of ren- 
dition of account till the date of the 
suit when alone there was a division 
of status and not in 1938 as claimed 
by Kota Venkatachala Pathy. 

6. On a consideration of the 
evidence adduced in the case, the 
trial Court by its judgment and de- 
cree - dated 12-9-1960, held that 
there were no division in status till 
the date of the suit.- With regard to 
item No, 1 of Schedule ‘B’’ to the 
plaint, the trial Court held that the 
total amount of debts paid was 
Rupees 15,669-6-2 and out of D-1 


‘Schedule properties of the estimated 


value of Rs, 9506/- only Rs. 2,575/- 
were realized from the sale of four 
items thereof and the balance of the 
debts were discharged. from out of 


the joint family assets like jewels, 
outstandings realized and other 
immoveable properties allotted to 


Rangaswamy Chettiar’s branch in 
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1929 partition and that the conver- 
‘sion of such joint family assets was 
made by Kota Venkatachala Pathy 
who was managing the family till 
1947, . The trial Court aecordingly 
held that the properties namely item 
No. 1 of Schedule ‘'B’ to the plaint 
should be deemed to have been sal- 
vaged by detriment to the paternal 
estate. The trial Court also found 
that as the defendant-appellant here- 
in was a minor at the time of 1929 
partition and Kota Venkatachala 
Pathy, the original plaintiff had act- 
ed as his guardian, the latter must 
be deemed to have acted for ` the 
former also when he undertook to 
discharge the debts and that as be- 
tween the original plaintiff and de- 
fendant to whom the properties 
were jointly allotted under Exhibit 
A-1, there was a position of implied 
trust in respect of properties set out 
in Schedules ‘A’. and ‘B’ to the plaint. 
The trial Court also upheld the ap- 
pellant’s plea of blending of all the 
properties by Kota Venkatachala 
Pathy. The trial Court also found 
that properties covered by sale deeds 
Exhibits B-1 and Exhibit B-4 which 
originally formed part of the half 
share allotted to Subramanyam Chet- 
tiar though purchased by the origi- 
nal plaintiff in his own name were 
joint family properties and as such 
were liable to partition in equal 
shares, The trial Court negatived the 
claim of Kota Venkatachala Pathy 
for a share in excess of one half in 
the aforesaid properties and held 
that he was entitled to only one half 
of all the suit properties. The trial 
Court also decreed that the appellant 
shall render true and proper ac- 
counts in respect of the income and 
expenses regarding half share of the 
respondents in the properties men- 
tioned in Schedules A. A-1 andB to 
the plaint from 1947 onwards but did 
not give directions as to the assets 
and funds of capital nature with- 
drawn by Kota Venkatachala Pathy 
from out of the joint family utilised 
for his own separate and indepen- 
dent business. 


T. Aggrieved by this judg- 
ment, Kota Venkatachala Pathy, the 
original plaintiff, whose legal repre- 
sentatives are the respondents here- 
in, preferred an appeal to the High 
Court of Judicature of Madras, By 
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its judgment dated December 8, 1966, 
the High Court allowed the appeal in 
part, set aside the judgment and de- 
cree of the trial Court and decreed 
the suit brought by the original 
plaintiff with regard to item No. 1 
of Schedule B to the plaint holding 
that the properties mentioned in 
Schedule D-i to the partition deed 
were conveyed absolutely to the ori- 
ginal plaintiff in lieu of his under- 
taking to be liable to discharge the 
entire debts mentioned in Schedule 
‘D’ to the partition deed whether 
the properties were sufficient or in- 
sufficient to discharge the same and 
if there was any surplus out of the 
properties he was to have the same 
absolutely but if the properties were 
not sufficient, he was to discharge 
the debts on his own responsibility 
without making Subramanyam Chet- 
tiar liable for the same; that though 
a portion of the debts were discharg- 
ed out of the joint family funds that 
only cast: on the legal representatives 
of the original plaintiff a liability to 


account to the appellant for such 
drawings as the original plaintiff 
might have made and whatever 


amount was found to be so 
would have to be debited against 
him i.e. the original plaintiff, after 
giving him credit for whatever 
amount he might have put into the 
common fund. The High Court fur- 
ther held that in determining the with- 
drawals by the original  planitiff 
from the joint family funds, credit 
would be given to him for drawings 
made by the appellant by wayof re- 


ceipts of rents from item No. 1 of- 


Schedule ‘B’ to the plaint; that the 
original plaintiff was not liable to 
account for the joint family proper- 
ties as there was no proof of mis- 
management, mishandling or impro- 
per application of joint family pro- 
perties or funds and that the defen- 
dant was also not liable to account 
to the original plaintiff for the 
management of the properties of 
which he was incharge. The High 
Court affirmed the judgment of the 
trial Court in regard to the proper- 
ties covered by Exhibits B-1 and 
B-4 holding that these were acquir- 
ed with the common funds of the 


original plaintiff and the appellant 
which he was managing, Dissatisfied 
with this judgment and decree, the 


drawn , 
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defendant has come up in appeal to 
this Court. 


8. The learned counsel for 
the appellant has, while supporting 
the appeal, strenuously urged that 
the properties mentioned in Schedule 
D-1 to the deed of partition (Exh. 
A-1) were not intended by the par- 
ties thereto be given to Kota Venka- 
tachala Pathy as his separate pro- 
perties but were given to him only 
for a specific purpose viz, for dis- 
charging the family debts; that the 
ancestral properties could not be 
converted into separate properties by 
means of an arrangement arrived at 
between Subramanyam Chettiar and 
Kota Venkatachala Pathy; that the 
character of a property has to be de- 
cided after considering whether it is 
saved as a result of detriment to 
the paternal estate and as in the ins- 
tant case, property mentioned at 
item No. 1 of Schedule D-1 to the 
deed of partition was saved by using 
the joint family assets, the said pro- 
perty could not but be regarded as 
‘the ancestral property of the parties 
which was subject to partition, He 
has further urged that in any event 
D-1 Schedule properties lost the 
character of separate properties as 
they were blended by Kota Venka- 
tachala Pathy with the joint family 
properties, He has lastly urged that 
the directions given by the High 
Court with regard to accounting can- 
not be sustained as they are neither 
clear nor justified. 


9. The principal question for 
determination in this case is whether 


the properties mentioned in D-1 
Schedule to the deed of partition 
were separate properties of Kota 


Venkatachala Pathy or retained the 
character of ancestral properties. The 
answer to this question depends 
largely on the construction of the 
deed of partition (Exh. A-1), material 
portion whereof is reproduced below 
for facility of reference:— 
“Venkatachalapathi the indivi- 
dual No. 2 shall discharge the debts 
described in 'D Schedule, the debts 
payable to outsiders by Subraman- 
yam Chetti amongst us for the 
amount borrowed for conducting the 
family business prior to 20-11-27 and 
individual No. 2 for discharging the 
loans, shall enjoy absolutely the pro- 
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perties mentioned in Schedule D-1. 
Venkatachalapathi Chetti, the indi- 
vidual No, 2 shall either discharge 
the debts within a month from the 
date of registration of this document 
and obtain receipt for the creditors 
stating that Subramanyam Chetti is 
not liable to the aforesaid loans and 
shall give those receipts to Subra- 
manyam Chetti. If it is not done so 
and thereby any loss is caused to 
Subramanyam Chetti by creditors, 
Venkatachallapathi Chetti shall he 
liable for those losses. The afore- 
said Venkatachalapathi Chetti himself 
shall get possession of D-1 Schedule 
properties given to him in leu of 
discharging the aforesaid debts whe- 
ther those properties are adjusted to 
the aforesaid debts, or whether there 
remain any balance or any deficit.” 


10. The salient features of the 
deed, as extracted above are: (1) sole 
responsibility for discharge of the 
debts detailed in Schedule D to the 
deed of partition which were payable 
to the outsiders was placed on Kota 
Venkatachala Pathy, (2) The liability 
cast on Kota Venkatachala Pathy 
for the discharge of the debts was 
not to the extent of the properties 
detailed in Schedule D-1 to the deed 
of partition but was irrespective of 
the sufficiency or otherwise of the 
properties and any deficit or surplus 
was to be met or enjoyed by i 
exclusively. (3) The debts were to 
be discharged by Kota Venkatachala 
Pathy within a month of the regis- 
tration of the deed and he was re- 
quired to have it in writing from 
the creditors that Subramanyam 
Chettiar was no longer liable for the 
debts. (4) In case, there was a de- 
fault on the part of Kota Venkata- 
chala Pathy to discharge the debts 
as undertaken by him and any loss 
was caused to Subramanyam Chettiar, 
the former was to indemnify the 
latter. (5) Exclusive dominion, con- 
trol and enjoyment of the properties 
mentioned in Schedule D-1 was vest- 
ed in Kota Venkatachala Pathy in 
consideration of the obligation under-| 
taken by him to discharge the debts. 


11. The aforesaid salient fea- 
tures leave no manner for doubt that 
the properties mentioned in D-1 
Schedule to the deed of partition 
were given to Kota Venkatachala 
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|Pathy in lieu of the personal under- 
taking given by him to discharge 
the aforesaid debts, In other words, 
the conveyance of the properties to 
Kota Venkatachala Pathy was in the 
nature of remuneration for the ser- 
vices to be rendered by him, It will 
be useful in this connection to refer 


to the decision of this Court in Raj. 


Kumar Singh Hukam Chandiji_ v. 
Commr. of Income Tax Madhya Pra- 
desh (1971) 1 SCR 748 = (AIR 1971 
SC 1454) where on the question 
whether the managing Director’s re- 
muneration received by the assessee 
was assessable in his individual hands 
or in the hands of the assessee’s 
Hindu undivided family, this Court 
expressed the view that the remune- 
ration was assessable as the asses- 
see’s individual income and not as 
the income of his Hindu undivided 
family. We are, therefore, of the 
view that Schedule D-1 properties 
were given absolutely to Kota Ven- 
katachala Pathy as his separate pro- 
perties. 


12. Let us now see as to 
whether the aforesaid - arrangement 
entered into between the members of 
the Hindu undivided' family whereby 
properties mentioned in. Schedule 
D-1 to the deed of partition were 
made over to Kota Venkatachala 
Pathy was valid according to Hindu 
Law. A reference to page 426 of 
Mayne’s Treatise on Hindu Law and 
Usage (11th Edition) makes it clear 
that while dividing the family estate, 
it is necessary for the joint family to 
take account of both the assets and 
the debts for which the undivided 
estate is liable and to make provision 
for discharge of the debts. It is 
also well settled by the decisions of 
this Court in Sahu Madho Das v. 
Pandit Mukand Ram, (1955) 2 SCR 
22 = (AIR 1955 SC 481); Maturi 
Pullaiah v, .Maturi Narasimham, AIR 
1966 SC 1836 and S. Shanmugam 
Pillai v. K. Shanmugam Pillai, AIR 
(1972 SC 2069 that if family ar- 
rangements which are governed by a 
special equity peculiar to themselves 
‘are entered into bona fide to main- 
tain peace or bring about harmony 
in the family and the terms thereof 
` are fair taking into consideration the 
circumstances of the case, every ef- 
fort must be made by the Court to 
recognise and sustain it, Examining 
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the matter in the light of these prin- 
ciples, we find that by the afore- 
said arrangement both Subramanyam 
Chettiar and the defendant-appellant 
were absolved of the responsibility 
to discharge the family debts and 
liability was cast on Kota Venkata- 
chala Pathy alone to discharge the 
same irrespective of the fact whe- 
ther the properties mentioned in 
Schedule D-1 to Exhibit A-1 ulti- 
mately turned out to be sufficient 
or insufficient to meet the burden. 
Thus the arrangement being bona 
fide and its terms being fair, we 
cannot but hold that it was valid 
and the properties detailed in Sche- 
dule D-1 to the deed of partition be- 
came separate properties of Kota 
Venkatachala Pathy from the date 
of the execution of the deed of par- 
tition and are not liable to partition. 





13. This takes us to the ques- 
tion as to whether there was, as 
contended by the appellant, any 
blending of the properties mentioned 
in Schedule D-1 to the deed of par- 
tition with the rest of the properties 
of the joint family consisting of Kota 
Venkatachala Pathy and the appel- 
lant. It is true that property sepa- 
rate or self-acquired of a member of 
a joint Hindu Family may be im- 
pressed with the character of joint 
family property if it is voluntarily 
thrown by the owner into the com- 
mon stock with intention of: aban-| 
doning his separate claim therein but 
the question whether a coparcener 
has done so or not is entirely a 
question of fact to be decided in the 
light of all the circumstances of the. 
case. It must be established that! 
there was a clear intention on the 
part of the coparcener to waive his 
separate rights such an_ intention 
cannot be inferred merely from. the 
physical mixing of the property with 
his joint family,or from the fact that 
other members of the family are al- 
lowed to use the property ` jointly 
with himself or that the income of 
the separate property is utilised ` out 
of generosity or kindness to supporti 
persons whom the holder is not bound’ 
to.support or from the failure to 
maintain separate accounts for an 
act of generosity or kindness cannot 
ordinarily be regarded as an admis- 


sion of' a legal obligation. (See Ven-] 
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kata Reddi v. Lakshmama, (1964) 2. 
SCR 172 = (AIR 1963 SC 1601) and 
G. Narayana Raju v. G. Chamaraju, 
AIR 1968 SC 1276. 

14, In the instant case we are 
unable to find that there was any 
intention on the part of Kota Ven- 
katachala Pathy of ‘abandoning his 
separate rights over the properties 
set out in Schedule D-1 to the deed 
of partition, The mere fact that 
these properties were not separately 
entered by Kota Venkatachala Pathy 
in the account books or that _ no 
separate account of the earnings 
from these properties was maintain- 
ed by him cannot rob the properties 
of their character of self-acquired 
properties. We are accordingly „of 
the view that there was no blending 
of the properties by Kota Venkata- 
chala Pathy as contended by the ap- 
pellant. 

15. The mere fact that some 
amount out of the joint family funds 
was used for discharge of the debts 


mentioned in Schedule to the deed 
of partition is also of no consequ- 
ence, If any amount out of the 


joint family funds was used for the 
discharge of the outstanding payable 
to the outside debtors, the legal re- 
presentatives of Kota Venkatachala 
Pathy would, as pointed out by the 
High Court be liable for them. 

16. There is also no sub- 
stance in the last contention ad- 
vanced on behalf of the appellant. 
The legal position is well settled 
that in the absence of proof of mis- 
appropriation or fraudulent or-im- 
proper conversion by the manager of 
a joint family a coparcener seeking 
partition is not entitled to call upon 
the manager to account for his past 
dealing with the family property. 
The coparcener is entitled only to 
an account of the joint family pro- 
perty as it exists on the date he de- 
mands partition. In the instant case 
there being no evidence to establish 
any misappropriation or fraudulent 
conversion of the joint family pro- 
perty ‘by Kota Venkatachala Pathy 
during the period he acted as karta 
of the family. We are unable to 
interfere with the diréction issued by 


the High Court which is just and 
proper. ; 
f 17. For the foregoing reasons, 


the appeal fails and is hereby dis- 
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missed but in the circumstances of 
the case:without any order as to 


costs. 
Appeal dismissed. 
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V. R. KRISHNA IYER AND N. L. 
UNTWALIA, JJ. 

1, State of Gujarat (in Civil Ap- 
peals Nos. 1804 and 1805 of 1970) 2. 
Thakarani Shri Gumankunvarba 
Karansinji and another (in Civil Ap- 
peal No. 1968 of 1970), Appellants v. 
1. Gujarat Revenue Tribunal and 
others (in Civil Appeals Nos. 1804 
and 1805 of 1970) 2. State of Guja- ` 
rat and another. (in Civil Appeal No. 
1968 of 1970), Respondents. 

Thakore Shri P. Bharatsinghji 
and Thakore Sahab S. Joravarsingh 
(In Civil Appeal No.. 1804 of 1970 
only), Interveners. . 


Civil Appeals Nos. 1804 and 1805 
a a and 1968 of 1970, D/- 9-3- 


(A) Bombay Merged Territories 
and Areas (Jagirs Abolition) Act (39 
of 1954), Sec. 11 (3) Interpreta- 
tion of — Unbuilt village site land 
is property included in Section. 8 — 
Jagirdars are entitled to compensa- 
tion for all such unbuilt village site 
lands in which they could prove to 
have any right or interest, : 

(Para 10) 

(B) Bombay Merged Territories 
and Areas (Jagirs Abolition) Act (39 
of 1954), Ss. 13, 14 and 15 — Award 
of solatium of 15% of the compensa- 
tion is not permissible under the 
oe (1970) 11 Guj LR 956, Revers- 


The awarding of solatium of 15 
per centum under sub-section (2) of 
Section 23 of the Land Acquisition 
Act is a special compensation in con- 
sideration of the compulsory nature 
of the acquisition. In absence ofan 
express provision such as was there 
in the Taluqdari Act when  Jagirs 
were abolished and acquired as a 
Measure of agrarian reform even 
without the payment of market va- 
lue as compensation it is straining 
one’s imagination to hold that the 
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intention of the legislature was to 
award 15% solatium in view of the 
compulsory nature of the acquisition. 
Moreover, in Section 15 where the 
provisions of the Land Acquisition 
Act have been applied to the mak- 
ing of an award, care has been taken 
to say that every award made 
under Section 13 or 14 shall be in 
the form prescribed in Section 26. 
The Legislature therefore did not 
intend nor did it provide to give 
any solatium on the amount of com- 
pensation awardable to the erstwhile 
Jagirdar, (1970) 11 Guj LR 956, Re- 
versed; AIR 1968 SC 1481, Dist. 
(Para 13) 
(C) Bombay Merged Territories 
-and Areas (Jagirs Abolition) Act (39 
of 1954), Secs. 22 and 25 — Read 
with Rules 4 and 5 framed under 
Section 25 — Jagirdar whether en- 
titled to interest on delayed payment 
of instalment, 


Instalment bonds contemplated 
by Section 22 will be deemed to 
have been issued on 1-8-1954 irres- 
pective of actual date of issue by 
virtue of Rule 4 and instalments 
which had already fallen due before 
the delivery of the bonds would be 
payable immediately after its deli- 
very by virtue of proviso to Rule 5. 
Interest would be payable only on 
the principal amount of instalment 
but the Jagirdar is not entitled’ to 
any interest on the delayed payments 
of amounts of interests. | 

(Paras 13, 15, 16) 

(D) Bombay Merged Territories 
and Areas (Jagirs Abolition) Act (39 
of 1954), Section 11 (2) — Compen- 
sation equivalent to three multiples 
of assessment fixed —— Expression 
“three multiples” means 3 times and 
not six times as it has been used in 
a sense of common parlance and not 
in a technical sense — No difference 
between 3 times and 3 multiples. 
(1970) 11 Guj LR 956, Affirmed. 

(Para 18) 

(Œ) Bombay Merged Territories 
and Areas (Jagirs Abolition) Act (39 
of 1954), Section 11 (2) — Bagayat 
kas does not form part of the as- 
sessment fixed for the land within 
Section 11 (2) — In determining 
amount of compensation under Sec- 
tion 11 (2) amount of Bagayat kas 
is to be excluded, (1970) 11 Guj LR 
956, Affirmed, (Para 10) 


State of Guia rat v. Guj. Rev. Tribunal — 


(F) Constitution of India, Article 
136 — Appeal by special leave from 
judgment of High. Court — Award 
of compensation enhanced by Re- 
venue Tribunal in appeal by Jagir- 
dar but rates of compensation fixed 
by Jagir Abolition Officer reduced at 
instance of respondent State who 
had no right to challenge it — On 
facts Supreme Court did. not inter- 


fere as decision of Revenue Tri- 
bunal was not found to be errone- 
ous, (Para 20) 


Cases Referred: Chronological Paras 


AIR 1970 Andh Pra 139 
AIR 1969 Andh Pra 55 
Andh LT 148 (FB) 
AIR 1968 SC 1481 = (1968) 3 SCR 
692 7, 11 
(1964) Special Civil Applns. Nos. 629 
and 630, D/- 12-2-1964 (Gui) 19 
AIR 1961 SC 908 = (1961) 3 SCR 
676 15, 16 
AIR 1960 SC 1349 = (1960) 2 Lab. 
LJ 95 ; 20 
AIR 1955 SC 540 = (1955) 2 SCR 
164 13 


12 
= (1968) 2 
12 


Mr, S. T. Desai Sr. Advocate, 
(M/s. G. A. Shah and M. N. Shroff, 
Advocates with him), for Appellants 
in C. As, Nos, 1804-1805 of 1970 and 
for Respondents Nos. 1 and 2 in 
C. A. No. 1968 of 1970; Mr. V. M. 
Tarkunde Sr, Advocate (In C.: As. 
Nos. 1804 and 1968 of 1970), M/s. I. N. 
Shroff and H. S. Parihar, Advocates 
with him), for Respondents Nos, 2 & 
3 in C. As, Nos. 1804-1805 of 1970 
and for Appellants in C., A, No, 1968 
of 1970; Mr. D. V. Patel Sr. Advo- 
cate, (M/s. S. N. Parikh and M. 
Qamaruddin, Advocates with him), 
for Interveners. (In C. A, No. 1804 
of 1970). 


Judgment of the Court was de- 


_ livered by 


UNTWALIA, J.:— These three 
appeals by special leave arise out of 
a common judgment of the Gujarat 
High Court and in them are involved 
some common questions of law as to 
the interpretation of certain provi- 
sions of the Bombay Merged Terri- 
tories and Areas (Jagirs Abolition} 
Act, 1953 — Bombay Act No, XXXTX 
of 1954 — hereinafter referred to as 
the Act or the Jagirs Abolition Act. 
The three appeals have been heard 
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together and are being disposed of 
by this judgment. 


2. On coming into force of 
the Act on and from ist August, 
1954 the Jagirs of the  Jagirdars 
were abolished and certain properties 
comprised in the jagirs vested in the 
State. The Jagirdars filed before the 
Collector applications for award of 
compensation under the Act in res- 
pect of certain properties, The Ja- 
gir Abolition Officer authorised to 
act as the Collector under the Act 
awarded some compensation to the 
Jagirdars in respect of some items 
of the properties, refused in respect 
of some and made his award on the 
30th July 1963. The Jagirdars (which 
expression would include their heirs 
also) filed an appeal under Section 
16 of the Act before the Gujarat Re- 
venue Tribunal, Ahmedabad, The 
Tribunal modified the award of the 
Jagir Abolition Officer in some res- 
pects and disposed of the appeal ‘on 
the 2/3rd December 1964. To Spe- 
cial Civil Applications under Article 
227 of the Constitution of India were 
filed in the High Court from the 
decision of the Revenue Tribunal — 
one by the Jagirdars and the other 
by the State of Gujarat. The High 
Court has disposed of the two appli- 
cations by a common judgment 
dated the 27/28th August 1969, decid- 
ed some points against the Jagirdars 
and some against the State and re- 
manded the case to the Revenue 
Tribunal for a fresh decision in the 
light of the judgment. Feeling ag- 
grieved by the decision of the High 
Court in the two Special Civil Ap- 
plications, the State of Gujarat has 
preferred Civil Appeals 1804 and 
1805 of 1970 on grant of special 
leave by this Court, The Jagirdars 
also obtained special leave and filed 
Civil Appeal No, 1968 of 1970, 


3. Under Section 3 of the 
Act on and from the appointed date 
Le, Ist August 1954 all Jagirs were 
deemed to have been abolished, Sec- 
tion 5 provided as to who were to 
be the occupants of certain types of 
lands in a proprietary jagir village. 
Similarly Section 6 referred to the 
persons who were to be the occu- 
pants in lifetime Jiwai Jagir. The 
rates of asesssment were to be fixed 
under Section 7, Section 8 provided 
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for the vesting of the properties 
enumerated therein in the State Gov- 
ernment and the extinguishment of 
the rights of the Jagirdars there- 
under, Section 9 deals with right to 
trees and Section 10 refers to mines 
or mineral products, Section 11 
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provides for compensation to jagir- 
dar and Section 12 makes provision 
for compensation to lifetime Jiwai 


Jagirdars. The method of awarding 
compensation to Jagirdar is indicated 
in Section 13 and the method of 
awarding compensation for aboli- 
tion etc. of rights of other persons 
in the property is provided in Sec- 
tion 14. Section 15 makes applic- 
able provisions of the Land Acquisi- 
tion Act, 1894 in the making of an 
award, j 


4, In the High Court the 
concerned Jagirdars challenged the 
order of the Revenue Tribunal in 
respect of 8 matters enumerated in 
its judgment, The State challenged 
the decision of the Tribunal in re- 
gard to 3 matters only, In these 
appeals we were not called upon to 
decide the correctness of the High 
Courts judgment in regard to each 
and every item. In argument the 
points of controversy were confined 
only to a few on either side. On be- 
half of the State Mr. S. T. Desai at 
the end of his argument endeavoured 
to challenge the decision of the High 
Court directing the award of some 
compensation for the Bhatha lands 
in the river beds and the trees in 
certain other lands but eventually 
could not press these points by ad- 
vancing any argument of substance. 
It is, therefore, not necessary for us 
to deal with these two items in any 
detail, We merely uphold the order 
of the High Court in this regard. 


5. On behalf of the State the 
strenuous attack was on the ques- 
tion of compensation for the unbuilt 
village site lands, award of solatium 
of 15% on the amount of compensa- 
tion and award of interest on the 
amounts of instalments the payment 
of which was delayed. Mr. V. M. 
Tarkunde, appearing for the Jagir- 
dars, followed by Mr, D., V. Patel, 
appearing for some of the intervenor 
Jagirdars attacked the decision of 


the High Court on threè counts:— 
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(1) that the expression three 
multiples occurring in sub-section (2) 
of Section 11 of the Act means at 
least six times of the assessment and 
not three times as held by the High 
Court; : 

(2) that Bagayat kas forms part 
of the assessment fixed for the land 


within the meaning of sub-section 
(2) of Section 11 and in awarding 
compensation under the said provi- 


sion of law the amount of Bagayat 
kas was erroneously excluded from 
the assessment; , 

(3) that the Revenue Tribunal 
had neither any power nor was it 
justified in reducing the rates of the 
value of the village site lands. 


6. We shall deal with the six 
points aforesaid in order we 
mentioned above. 


7. Apart from the other Acts 
which were before the Legislature 
when the Jagirs Abolition Act was 
passed in the year 1954. 
bay Taluqdari Tenure Abolition Act, 
1949 — hereinafter called the Taluq- 
dari Act passed by the Bombay 
Legislature was very much there be- 
fore the same legislative body. Yet 
we are grieved to find a confusing, 
meaningless and unpurposeful depar- 
ture in the wordings of . the Jagirs 
Abolition. Act from those of the 
Taluqdari Act. If the legislature in- 
tended to make any departure from 
the provisions ef the earlier Act, to 
avoid unnecessary controversy and 
arguments in courts, it ought to have 
done so in clear and unambiguous 
language, Section 7 (1) (b) of the 
Taluqdari Act provided for the Col- 
lector to make an award in the man- 
ner prescribed in Section 11 of the 
Land Acquisition Act but subject to 
the conditions and exceptions provid- 
ed in sub-clauses (i), (ii) and (iii), In 
the Explanation appended to the 
section the market value was meant 
to mean the value as estimated in 
accordance with the provisions of 
Sections 23 and 24 of the Land Ac- 
quisition Act in so far as such ‘pro- 
visions may be applicable. Interpret- 
ing the said provision of law in the 
case of State of Gujarat v. Vakhat- 
singhji Vajesinghji Vaghela,. (1968) 
3 SCR 692 = (AIR 1968 SC 1481), 
Bachawat, J. delivering the judgment 
on behalf of a Constitution Bench 


have. 


The Bom-. 


A.I. R. 


of this Court has said at page 701 
(of SCR) = (at page 1487 of AIR): 


f “Section 7 (1) gives compensa- 
tion to taluqdars for extinguishment 
of rights in any property under Sec- 
tion 6. The Collector is required by 
Section 7 (1) (b) to make an award 
in the manner prescribed in Section 
11 of the Land Acquisition Act, 
1894. The Collector has to make an 
award of compensation under S: 11 
and having regard to S, 15 in deter- 
mining the amount of compensation, 
he is guided by the provisions 
of Sections 23 and 24, Section 23 (1) 
requires an award of the mar- 
ket value of the land. Section 23 (2) 
requires an additional award of a 
sum of fifteen per centum on such 
market value, in consideration of 
the compulsory nature of acquisition. 
It follows that under Sec. 7 (1) (b) 
of the Abolition Act read with Sec- 
tion 11 of the Land Acquisition Act, 
the taluqdars are entitled to receive 
as compensation ‘the market value 
of f all rights in any property extin- 
guished under Sec. 6 and in addi- 
tion to a sum of 15 per centum on 
such market value, This right is 
subject to the conditions and excep- 
tions enumerated in . sub-clauses (i), 
(ii) and (iii) of Section 7 (1) (b), In 
cases falling under clause (i) and in 
some cases under clause (ii) the 
amount of compensation is limited. 
In cases falling under clause (iii) and 
Mm some cases under elause (ii) the 
amount of compensation is the “mar- 
ket value” which according to the 
explanation to See, 7 (1) means the 
value: estimated in accordance -with 
Sections 23 and 24 of the Land Ac- 
quisition Act, 1894, The value so 
determined includes the solatium of 
15 per centum payable under sub- 
section (2) of Section 23. Where the 
legislature intended to exclude the 


‘application of sub-section (2) of Sec- 


tion 23, it has said so, as in Section 
14 (2) under which compensation is 
determined in accordance ‘with the 
provisions of sub-section (1) of Sec- 
tions 23 and 24. It follows that the 
taluqdar is entitled to the solatium 
of 15 per centum on the market 
value, (1) under the main part of 
Section 7 (1) (b) subject to the pro- 
visions of the several sub-clauses 
thereof: (2) in cases falling under 
clause (iii) of Section 7 (1) (b); and 
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(3) in cases under clause (ii) of Sec- 
tion 7 (1) (b) where market value 
is awarded, The direction . of the 
High Court is modified accordingly.” 
Sub-section (2) of Section 7 of the 
Taluqdari Act reads as follows:— 

“Every award made under sub- 
section (1) shall be in the form 
prescribed in Section 26 of the Land 
Acquisition Act, 1894, and the provi- 
sions of the said Act, shall, so far as 
may be, apply to the making of 
such award.” 
It is to be noticed that because of 
the clear provision in clause (b) and 
the Explanation, no significance was 
attached to what has been provided 
in sub-section (2). 

8.. Section 8 of the 
Abolition Act says:— 

“All public roads, etec., situate in 
jagir villages to vest in Govern- 
ment— 


All public roads, lanes and paths, 

the bridges, ditches, dikes and fen- 
ces on or beside the same, the bed of 
the sea and of harbours, creeks be- 
low high water mark, and of ri- 
vers, streams, nalas, lakes, wells and 
tanks, and all canals and water 
courses, and all standing and flow- 
ing water, all unbuilt village site 
lands, all waste lands and. all. uncul- 
tivated lands (excluding lands used 
for building or other non-agricultu- 
ral purposes) which are situate with- 
in the limits of any jagir village, 
shall; except in so far as any rights 
of any person other than the jagir- 
dar may be establishedinor over the 
same and except as may otherwise 
be provided by any law for the 
time being in force, vest in and shall 
be deemed to be, with all rights in 
or over the same or appertaining 
thereto, the property of the ` State 
Government and ali held by a jagir- 
dar in such property shall-be deem- 
ed to have been extinguished and it 
shall be lawful for the collector, 
subject to the general or special 
orders of the State Government, to 
dispose them of as he deems fit; 
subject always to the rights of way 
and other rights of the public or of 
individuals legally subsisting.” 
Since in these appeals we are con- 
cerned with proprietary Jagirs, we 
shall read sub-sections {2} and (3) of 
Section 11. They provide: 


Jagirs 
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“(2) In the case of a proprie- 
tary jagir, in respect of land held by 
a permanent holder the jagirdar 
shall be entitled to compensation 
equivalent to three multiples of the 
assessment fixed for such land, 

(3) Any jagirdar having any 
right or interest in any’ property re- 
ferred to in Section:8 shall, if he 
proves to the satisfaction of the Col- 


‘lector that he had any such right or 


interest, be entitled to compensation 
in the following manner, namely:— 

(i) if the property in question is 
waste or uncultivated but is cultiv- 
able land, the amount of compensa~ 
tion shall not exceed three times 
the assessment of the land: 


Provided that if the land has not 
been assessed the amount of com- 
pensation shall not exceed such 
amount of assessment as would be 
leviable, in the same village on the 
same extent of similar land used for 
the same purpose; 

(ii) if the property in question is 
land over which the public has been 
enjoying or has acquired a right of 
way or any individual has any right 
of easement, the amount of com- 
pensation shall not exceed the 
amount of the annual- assessment le- 
viable in the village for uncultivat- 
ed land in accordance with the rules 
made under the Code. or if such 
rules do not provide for the levy of 
such assessment, such. amount as in 
the opinion of the Collector shall be 
the market value of the right or in- 
terest held by the claimant; 

{iii) if there are any trees or 
structures on the land, the amount 
of compensation shall be the mar- 
ket value of such trees or structures, 
as the case may be. © ` 


Explanation— For the purposes 
of this section, the “market value” 
shall mean the value as estimated in 
accordance with the ‘provisions of 
sub-section (1) of Section 23 and 
Section 24 of, the Land Acquisition 
Act, 1894 (I of 1894), in so far as 
a said provisions may be applic- 
able.” 


9. As in Section 7 (1) (a) of 
the Taluqdari Act a provision was 
made in sub-section (1) of Section 13 


of the Jagirs Abolition Act for the 
ing of an application to the 
Collector for determining the 
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amount of compensation payable to 
the Jagirdars under Ss. 11 or 12. 
Sub-section (2) of Section 13 says:— 

“On receipt of an application 
under sub-section (1), the Collector 
shall, after making formal enquiry 
in the manner provided by the Code 
make an award determining the 
amount of compensation, where there 
is a co-sharer of a jagirdar claiming 


compensation, the Collector shall by 


his award apportion the compensa- 
tion between the Jagirdar and the 
co-sharer.”’: 

There is a clear departure in Sec, 13 
(2) from the language of Sec, 7 (1) 
(b) of the Taluqdari Act. In the for- 
mer it is merely provided that the 
Collector shall make a formal en- 
quiry in the manner provided in the 
Bombay Land Revenue Code, 1879 
and .make an award determining the 
amount of compensation. Here there 


is no reference to Section 11 of the. 


Land Acquisition Act. Section 15 of 
the Jagirs Abolition Act reads as 
follows and is at par with sub-s. (2) 
of Section 7.of the Taluqdari Act. 


“Every award made under Sec- 
tion 13 or 14 shall be in the form 
prescribed in Section 26 of the Land 


Acquisition Act, 1894 (I of 1894), 
and the provisions of the said Act 
shall, so far as may be, apply to 
the making of such award.” 

10. In Section 11 (3) of the 
Act the language used is very un- 
satisfactory. Instead of providing 
that the person whose rights had 


been’ extinguished would be entitled 
to compensation in respect of the 
properties in which he had an inte- 
rest in accordance with the Land 
Acquisition Act but only subject to 
the exceptions provided in clauses 
(i), Gi) and (iii), what is provided in 
sub-section (3) of Section 11 is that 
the Jagirdar will be entitled to 
compensation in respect of any pro- 
perty in which he has any right or 
interest, but in the manner provided 
in clauses (i) to (iii). Literally the 
wordings of the two parts of sub- 
section (3) are contradictory and 
carry not much sense, In sub-clau- 
ses (i), (ii) and (iii) are more or less 
repeated sub-clauses (i) to (iii) of 
Section 7 (1) (b) of the Taluaqdari 
Act, No manner of awarding com- 
pensation is indicated in the sub- 
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clauses of Section 11 (3) for award- 
ing of compensation in respect of 
any other property in which - the 
Jagirdar had any right or interest. 
Apart from the three kinds of pro- 
pety included in sub-clauses (i) to 
(iii) there are numerous other pro- 
perties mentioned in Section 8 in 
some of which the Jagirdar may have 
a right or interest thus entitling him 
to have compensation under the first 
part of Section 11 (3), The unbuilt 
village site land is one such pro- 
perty. Hence as a matter of con- 
struction of sub-see. (3) of See, 11 
of the Act we hold that the Jagir- 
dars are entitled to compensation for 
all unbuilt village site lands in 
which they could prove to have any 
right or interest, We may add that 
the right of the Jagirdars to claim 
compensation for the village site 
lands was not challenged on behalf 
of the State before the Courts or 
authorities below. Nor was Mr, De- 
sai able to press this point in this 
Court with such or much  convinc- 
ingness or vehemence as he did in 
respect of the points of solatium and 
interest. 


ii. Apropos the point of 
solatium, it may be pointed out at 
the outset that the sheet anchor of 
the Jagirdars in the High Court, as 


here, has been the decision of this 
Court in Vakhatsinghji’s case, (AIR 
1968 SC 1481) (supra), The High 


Court awarded solatium of 15% on 
the amount of compensation follow- 
ing the said decision, We are un- 
able to uphold the view of the 
High Court in this regard. 


12. Ordinarily and generally 
as pointed out in several earlier deci- 
sions of this Court while dealing 
with the interpretation of Article 31 
(2) of the Constitution of India the 
concept of compensation means just 
equivalent or market value of the 
property acquired. Under the vari- 
ous clauses of sub-section (1) of Sec- 
tion 23 of the Land Acquisition Act 
for the purpose of determining the 
amount of compensation are taken 
into account some other factors over 
and above the market value of the 
land. Sub-section (2) says: 

“In addition to the market-value 
of the land, qas above provided, the 
Court shall every case award a 
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sum of fifteen per centum on such 
market-value, in consideration of the 
compulsory nature of the acquisi- 
tion.” i 

The Collector because of Section 15 
of the Land Acquisition Act is oblig- 
ed to be guided by the provisions 
contained in Sections 23 and 24 
while determining the amount of 
compensation and thus to award 
solatium of 15% also. But it is to 
be noticed that Section 26 (1) re- 
quires every award to specify the 
amount awarded under clause first of 
sub-section (1) of Section 23, and 
also the amounts (if any) awarded 
under each of the other clauses of 
. the same sub-section, The amount 
of solatium of 15% which the Court 
is obliged to award under sub-s. (2) 
of Section 23, strictly speaking, is 
not a part of the 
compensation as it is 
be mentioned in the prescribed form 
of the award under Section 26 
(1). Jaganmohan Reddy, C. J. deli- 
vering the judgment of a Full Bench 
of the Andhra Pradesh High Court 
in R. D. Suryanarayana Rao v. The 
Revenue Divisional Officer, Land Ac- 
quisition Officer, Guntur, AIR 1969 
Andh Pra 55 (FB) observed at p. 57 
column 2: 

“The compensation as computed 

under Section 23 (1) is the amount 
which has to be set outin the 
award passed under Section 26 (1) 
and it is that award which is deemed 
to be a decree under sub-section (2) 
of Section 26, It may be pertinent 
to notice that neither solatium under 
sub-section (2) of Section 23, nor in- 
terest under Section 34 forms part 
of the award.” 
The learned Chief Justice in another 
Full Bench decision in the case of 
Kesireddi Appala Swamy v. Special 
Tahsildar, Land Acquisition Officer, 
Central Rly., Vijayawada, AIR 1970 
Andh Pra 139 said at para. 14 at 
page 145: 

“In our view, the result of the 
foregoing discussion is that 15 per 
cent of the market value to be added 
under Section 23 (2) to the compen- 
sation awarded under Section 23 (1) 
is not part of the award which has 
to be passed by the Court within 
the meaning of Section 26.” 

. 13. It is to be remembered 
that the awarding of solatium of 15 


award of. 


State of Gujarat v. Gui. 


` (AIR 1955 SC 540), 


not to. 


` 26. 
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per. centum under sub-section (2) of 
Section 23 of the Land Acquisition 
Act is a special compensation in con- 
sideration of the compulsory nature 
of the acquisition, In absence of an 
express provision such as was there 
in the Taluqdari Act when Jagirs 
were abolished and acquired as a 
measure of agrarian reform even 
without the payment of market value 
as compensation it is straining one’s 
imagination to hold that the inten- 
tion of the legislature was to award 
15% solatium in view of the com- 
pulsory nature of the acquisition, It 
may: be added here that because of 
Article 31A of the Constitution the 
vires of the Act was upheld by this 
Court in Maharaj Umeg Singh v.. 
State of Bombay, (1955) 2 SCR 164 = 
As we have 
pointed out above there is no refer- 
ence to Section 11 of the Land Ac- 
quisition Act in Section 13 (2) of the 
Act. The intention of the legisla- 
ture that it did not intend to give 
any solatium is clear from the fact 
that unlike the Explanation append- 
ed to Section 7 (1) of the Taluqdari 


Act in the Explanation. to Sec- 
tion 11 of the Jagirs Abolition 
Act reference is made to sub- 


section (1) only of Section 23 of the 
Land Acquisition Act. Similar is 
the provision in sub-section (2) of 
Section 14. To crown all, in Sec, 15 
where the provisions of the Land 
Acquisition Act have been applied to 
the making of an award, care. has 
been taken to say that every award 
made under Section 13 or 14 shall 
be in the form prescribed in Section 
In our opinion, therefore, the 
Legislature did not intend nor did it 
provide to give any solatium on the 
amount of compensation awardable 
to the erstwhile Jagirdar. 


14. Coming to the question of 
interest we find the judgment of the 
High Court to be correct in sub- 
stance but not clear or right in form. 
Section 22 of the Act says: 


“The amount of . compensation 
payable under the provisions of this 
Act shall. be payable in transferable 
bonds carrying interest at the rate of 
3% per annum from the date 
of the issue of such bonds and shall 
be repayable during a period of 
twenty years from the date of the 
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issue of such bonds by equated an- 
nual instalments of principal and in- 
terest. The bonds shall be of such 
denomination and shall be in such 
forms as may be prescribed.” 

The Bombay Merged Territories and 
Areas (Jagirs Abolition Compensa- 
tion Bonds) Rules, 1956 were framed 
by the State Government under 
Section 25 of the Act. They will be 
called hereinafter the Rules. Rule 4 
provides: “The date of the coming 
into force of the Act shall be the 
date of issue of such bonds.” In 
other words irrespective of the - ac- 
tual date of the issuance of the bond 
the bond will be deemed to have 
been issued on Ist August, 1954 on 
which date the Act came into force. 
R. 5 of the Rules reads as under:— 


“Annual instalment and repay- 
ment — Every such bond shall be 
repayable in equated annual instal- 
ments in accordance with the re- 
payment Schedule in Form B and 
Tables I to VII in Form C: 


Provided that if one or more 
instalments have fallen due before 
the delivery of the bond and have 
not been paid already, such instal- 
ments or any balance thereof shall 
be payable immediately after the 
delivery of the bond.” 


The ascertainment of the amount of 
compensation payable to the erst- 
while Jagirdars was bound to take 
time. The proviso to Rule 5 there- 
fore, made the instalments which 
had fallen due before the delivery of 
the bond payable immediately after 
its delivery. Roughly- speaking in 
the case in hand the bonds were de- 
livered about 10 years later. Ques- 
tion for consideration is whether the 
State was liable to pay interest for 
the period of 10 years, if so, what 
amount? 


14A. The intention of the 
legislature in S, 22 is clear that the 
bonds were to carry interest @ 3% 
per annum from the date of issue of 
such bonds and were repayable dur- 
ing a period of 20 years. Suppose 
the bond could be issued on the ist 
of August, 1954, although it was not 
practicable to do so, the Jagirdar ac- 
cording to the tables appended to 
the Rules would have gotthe amount 
of principal with the requisite 
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amount of interest every year start- 
ing from lst of August 1955. 
But because of the delay which was 
unavoidable in the delivery of the 
bonds the claimant could get the in- 
stalments — say 10 instalments only 
at the end of the 10th year. Be- 
cause of the legal fiction introduced 
by Rules 4 and 5 the Jagirdar got 
all the 10 instalments of principal 
and interest in one lump sum but 
after a delay of 10 years. The ques- 
tion for consideration is whether the 
Jagirdar was entitled to any inte- 
rest on the sums of 10 instalments 
paid to him at one time after the 
lapse of 10 years, 


15. The High Court relying 
upon the decision of this Court in 
Satinder Singh v., Umrao Singh, 


(1961) 3 SCR 676- = (AIR 1961 SC 
908) has allowed the claim of inte- 
rest. but seems to haveallowed it on 
the entire amount of instalments in- 
cluding the principal and interest 
paid after the lapse of 10 years. In 
our opinion the awarding of inte- 
rest on the delayed payments is 
justified but not on the entire amount 
of instalments, Interest would be 
payable only on the principal amount 
of instalments. Interest will not be 
payable on the amount of instal- 
ments of interest. Messrs Tarkunde 
and Patel conceded that this was the 
correct position in law. We do not 
feel persuaded to accede to the sub- 
mission of Mr, Desai that on the de- 
layed payments of instalments no 
interest was payable at all because 
under the proviso to Rule 5 of the 
Rules the back instalments became 
payable only on the delivery of the 
bonds. Gaiendragadkar, J. as ‘he 
then was, has said in Satinder 
Sirch’s case (supra) at page 693 (of 


SCR) = (at page 915 of AIR): 
“What then is the contention 
raised by the claimants? They con- 


tend that their immovable property 
has been acquired by the State and 
the State has taken possession of it. 
Thus they have been deprived of the 
right to receive the income from the - 
property and there is a time lag be- 
tween the taking of the possession 
by the State and the payment of 
compensation by it to the claimants. 
During this period they have been 
deprived of the income of the pro- 


1976 


perty and they have not been able 
to receive interest from the amount 
of compensation, Stated broadly 
the act of taking possession of im- 
movable property generally implies 
an agreement to pay interest on the 
value of the property and it is on 
this principle that a claim for in- 
terest is made against the State.” 


16. Even without pressing 
into service Section 34 of the Land 
Acquisition Act on the principles 
enunciated by this Court in Satinder 
Singh’s case (AIR 1961 SC 908) and 
in the background of the intention 
of the legislature to award 3% inte- 
rest it is legitimate to hold that in- 
terest was payable on the arrears of 
the principal amount of instalments. 
To avoid any confusion, we shall il- 
lustrate our view point with refer- 
ence to Table No. II appended to the 
Rules, Suppose the first 10 instal- 
ments of interest and principal fell 
due when the bonds were delivered 
to the erstwhile Jagirdar, then all 
the 10 instalments of interest and 
principal became payable, and we 
are told, were paid after the delivery 
of the bonds, The Jagirdar was de- 
prived of his property on the com- 
ing into force of the Act, i.e. the 1st 
August 1954. He was, therefore, en- 
titled to interest on the amount of 
delayed payment of compensation. 
But the delay will have to be taken 
into account only with reference to 
the total amount of the 10 instal- 
ments of the principal sums the first 
being Rs, 3.73 and the last being 
Rs, 4.87 as mentioned in Table II. 
The Jagirdar is not entitled to any 
interest on the delayed payments of 
the amounts of interest. One more 
precise statement and clarification in 
this regard is also necessary. The 
Jagirdar will not get interest at 3% 
on the total 10 instalments of prin- 
cipal for 10 years. On the first 
amount of Rs. 3.73 he will get inte- 
rest @ 3% for 9 years, On the 
second instalment of Rs. 3.84 he will 
get interest at the said rate for 8 
years and so on and so forth. On 
the last amount of Rs. 4.87 he will 
get interest for one year only @ 3%. 


17. This disposes of the three 
points urged on behalf of the State. 
Now we proceed to discuss the 
other three points urged on behalf 
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of the Jagirdars — either the res- 
pondents or the intervenors, 


18. Although. it is true that 
the Legislature has:in the Act used 
two kinds of expressions — some- 
where 3 times and somewhere 3 mul- 
tiples, it seems to have been so done 


without any significance or variation 


in the provision, In sub-section (1) 
of Section 11 the expression 3 times 
has been used because it is followed 
by the expression “the average of 


the land revenue.” Similar is the 
position in Section 12, But because 
in sub-section (2) of Section 11 the 


expression is “the assessment fixed” 


for indicating the amount of com- 
pensation the expression used is 
“eauivalent to 3 multiples.” The ex- 


pression seems to have been used in 


. & sense of common parlance and not 


in a technical, mathematical or scien- 
tifical sense.’ In the context we 
have no doubt in our mind that the 
expression “3 multiples’ means 3 
times and not 6 times. The High 
Court in the judgment under appeal 
has followed the decision of Devan, J. 
as he then was, in Special Civil 
Application No. 469 of 1961 decided 


on 12-2-1964. In our opinion the 
learned Judge rightly held that 
there was no difference between 3 


times and 3 multiples. 


. 19. The problem of Bagayat 
kasar or Bagayat kas presented some 
difficulty. Mehta. J. in the judg- 
ment under appeal has agreed with 
and followed the decision of 
Devan. J. D/- 12-2-1964 in Special 
Civil Applns. Nos. 629 & 630 of 1961 
(Guj) and held that the amount of 
Bagayat kas was rightly excluded 
while fixing the amount of compen- 
sation under Section 11 (2) of the 
Act. Messrs Tarkunde and Patel 
took great pains to persuade us to 
take a contrary view. The argu- 
ment advanced by them on the first 
look appeared to be attractive and 
forceful but did not stand closer 
scrutiny, Devan, J. has pointed out 
in his judgment referred to above on 
a consideration of the various old re- 


cords and reports as also the 
Bhagwadgomanda dictionary that 
‘kas’ or ‘kasar’ means a tax. 


Bagayat lands are those which have 
got irrigational facilities by water 
from well, kundi etc. On such land 
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apart from the amount of assess- 
ment fixed was also levied Bagayat 
kas. In the records of the Jagirdars 
. invariably the amount of Bagayat 
kas was shown separately than the 
amount of assessment on land. The 
Jagir Abolition Officer, the Revenue 
Tribunal and the Gujarat High 
Court from time to time have held 
that while determining the amount 
of compensation under Section 11 (2) 
the amount of Bagayat kas is not to 
be taken into account. We see no 
sufficient reason to enable us to 


take a view different from the one 
taken by the local authorities and 
the High Court of the State. It was 


argued with some force on behalf of 
the Jagirdars that Bagayat kas was 
a part of the land assessment al- 
_though separately shown. There was 
nothing to show that the wells had 
to be constructed or maintained by 
the Jagirdars to enable them to’ rea- 
lize Bagayat kas, That being so, in 
substance and in effect. it was argu- 
ed, that it was an extra assessment 
fixed on the land which had the 
facility of irrigation by water from 
wells or the like. We could not ac- 
cept the argument of the Jagirdars 
to be wholly correct. If it was mere- 
ly a difference of assessment fixed for 
_ the different types of lands then 

there was no necessity of showing 
the realization of the Bagayat kas as 
a separate item. In that event only 
the amount of assessment of the land 
would have varied. It appears de- 
pending upon the situation of the 
well and its distance from a particu- 
lar land Bagayat kas was imposed as 


a distinct and separate levy. It is, 
therefore, difficult to accept the 
arguments of the Jagirdars that it 


was a part of the assessment fixed 
for the land within the meaning of 
Section 11 (2) of the Act. It was 
also submitted by the Jagirdars that 
no separate compensation has been 
provided for the Bagayat kas which 
the Jagirdars were realizing and 
which they could not do on the abo- 


lition of the Jagirs. It is so. But 
then it was for the legislature to 
provide any separate compensation 


for such a realization by the Jagir- 
dar, Courts cannot help them if the 
legislature did not provide for any 
compensation for the Jagirdars for 


losing their right of Bagayat kas, It 


.the village site lands. 
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is not possible to do so by treating 
the Bagayat kas as a part of the as- 
sessment fixed for the ‘land. 


20. We do not feel inclined to 
examine in any detail the correctness 
of the third submission made on be- 
half of the Jagirdars. The Jagirdars 
filed appeal before the Revenue Tri- 
bunal. In that appeal areas of the 
village site lands in respect of which 
compensation was payable to the 
Jagirdars were increased as some 
areas in the opinion of the Tribunal 
had been wrongly excluded by the 
Jagir Abolition Officer, But in that 
situation the State as a respondent 
before the Tribunal pointed out that 
the rates of compensation fixed for 
the village site lands in some cases 
were high. The State succeeded in 
persuading the Tribunal to reduce 
the rates in some cases, But the 
net result was the awarding of more 
compensation to the 
In their ap- 
peal the Tribunal did not reduce 
the amount of compensation, On the 
other hand, it enhanced it. The 
High Court did not feel persuaded to 
interfere with this aspect of the 
matter. Under Section 16 read with 
Section 17 of the Act it seems that 
the State had no right of appeal be- 
fore the Revenue Tribunal, In such 
a situation in view of the decision 
of this Court in the Management of 
Itakhoolie Tea Estate v. Its Work- 
men, (AIR 1960 SC 1349) there may 
be substance in the argument put 
forward on behalf of the Jagirdars 
that the State could not challenge the 
rates of compensation fixed by the 


Jagir Abolition Officer on the prin-|- 
‘ciples engrafted in Order 41, Rule 22 


of the Code of Civil Procedure. But 
taking the totality of the circumstan- 
ces we think this is not a fit item in 
respect of which we should interfere 
in an appeal filed by special leave of 
this Court under Article 136 of the 
Constitution, Justice on this point 
is not in favour of the Jagirdars as 
on facts the decision of the Revenue 
Tribunal was not found to be er- 
roneous. 


21. In the result C. As. 1804 
and 1805/1970 are allowed in part in 
the manner and to the extent ‘indi- 
cated above, The directions given by 
the High Court in its remand order 


eee Oe 


Jagirdars for- 
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to the Tribunal stand modified ac- 
cordingly, Civil Appeal No. 1968/ 
1970 is dismissed, In the circumstan~< 
ces, we make no order as to costs. 
Order accordingly. 
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V. R. KRISHNA IYER, A. C. 
A GUPTA AND S. MURTAZA 
f FAZL ALI, JJ. 
_ D. Papiah, Appellant v. Mysore 
State Transport Appellate Tribunal 
and others, Respondents. 

N. S. Achuthan, Intervener. 

Civil Appeal No, 1153 of 
D/- 18-12-1975, 

(A) Motor Vehicles Act (1939), 
Section 45 (1), Proviso — Word 
“area” —- Meaning — Area means 
area of motorable roads within the 
territorial jurisdiction of Regional 
Transport Authority — It does not 
mean the geographical area, Writ 
Petn, No, 117 of 1973, D/- 25-11-1974 
(Mys), Reversed, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1905 = (1975) 2 SCR 


10 4 
(ATR 1966 SC 1661 = (1962) Supp (1) 
SCR 717 4 
ATR 1961 SC 82 =: (1961) 1 SCR a 


Mr, S. V. Gupte, Sr. 


1975, 


Advocate, 


(Mr. K. R. Nagaraja, Advocate with 
him), for Appellant; Mrs, Shyamla 
Pappu, Sr. Advocate, (Mr. Vineet 


Kumar, Advocate with him), for Res- 
pondent No. 3. 

Judgment of the Court was 
livered by 


‘GUPTA, J.:— On the application 
of the appellant, the Regional Tran- 
sport Authority, Mandya, granted 
him a contract carriage permit on 
February 8, 1972, valid for the en- 
tire State of Karnataka, The grant 
was cancelled by the Karnataka 
State Transport Appellate Tribunal 
by its order dated August 19, 1972 
on appeal preferred by the third 
respondent, Karnataka State Road 
Transport Corporation, The appel- 
lant filed a writ petition in ‘the 
High Court of Karnataka at Banga- 


*(W. P. No. 117 of 1973, D/- 25-11- 
1974——(Mys)). 
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lore challenging the order of the 
Appellate Tribunal. The High Court 
dismissed the petition by its order 
dated November 29, 1974 agreeing 
with the Appellate Tribunal that the 
Regional Transport Authority, 
Mandya, had no jurisdiction to grant 
permits valid throughout the State 
of Karnataka in view of the first 
proviso to sub-section (1) of Sec, 45 
of the Motor Vehicles Act, 1939 
(hereinafter referred to as the Act). 
The correctness of that decision is 
questioned by the appellant in this 
appeal by special leave. 


oO R Section 45 (1) with its first ` 
proviso which is the only part of 
the section relevant for the present 
purpose is in these terms: 

“45, General provision as to ap- 
plications for permits.— 

(1) Every application for a 
permit shall be made to the Regional 
Transport Authority of the region in 
which it is proposed to use the 
vehicle or vehicles: 


Provided that if it is proposed to 
use the vehicle or vehicles in two 
or more regions lying within the 
same State, the application shall be 
made to the Regional Transport 
Authority of the region in which the 
major portion of the proposed route 
or area lies, and in case the portion 
of the proposed route or area in each 
of the regions is approximately equal, 
to the Regional Transport Authority 
of the region in which it is proposed 
to keep the vehicle or vehicles:” 
As its marginal note indicates, S, 45 
contains a general provision regulat- 
ing applications for permits, The pro- 
viso, quoted above, lays down that 
where the applicant for a -permit 
proposes to use his vehicle in two or: 
more regions in the same State, the 
application must be made to the Re- 
gional Transport Authority within 
whose jurisdiction the major portion 
of the proposed route or area lies. 
The appellant had asked for a con- 
tract carriage permit that would be 
valid throughout the State of Karna- 
taka which meant that he proposed 
to use his vehicle in all the differ- 
ent regions lying in the State. The 
second proviso to Section 44 (1) of 
the Act lays down that the area spe- 
cified as the region of a Regional 
Transport Authority shall not be 
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less than an entire district, or the 
whole area of a Presidency town, In 
the State of Karnataka there are 19 
Regional Transport Authorities, one 
for each district in the State, In 
terms of the first proviso, to Sec. 45 
(1), an application for an inter-re- 
gional permit that the appellant was 
asking for had to be made to the Re- 
gional Transport Authority of the 
region that included the major por- 


tion of the proposed area, The ques- ` 


tion debated before the appellate 
tribunal and the High Court was 
whether the area lying within the 
jurisdiction of the Regional Trans- 
port Authority, Mandya, was larger 
than the area within the’ region of 
any other Regional Transport- Autho- 
rity in the State, and in that context 
the meaning of the term ‘area’ in the 
first proviso to Section 45 (1) arose 
for consideration, According to the 
applicant for the permit, ‘area’ in 
Section 45 meant the extent of. mo- 
torable tract in the region, and the 
Regional Transport - Authority, 
Mandya, agreeing with this interpre- 
‘tation of the word ‘area’ found that 
the "Mandya Region has more moto- 
rable roads than any other dis- 
trict in the State.’ The appellate 
tribunal and the High Court both 
refused to accept this meaning of 
‘area’ which they held to mean plain 
geographical area, and as the Re- 
gional Transport Authority, Mandya, 
was admittedly not the largest dis- 
trict in that State, the High Court 
dismissed the writ petition, and af- 
firmed the decision of the appellate 
tribunal that the grant of permit was 
without jurisdiction. 


3. Before proceeding to con- 
sider the merits of the rival conten- 
tions as to the meaning of the word 
‘area’ in the first proviso to Section 
45 (1), it would be helpful to refer 
to certain other provisions of the 
Act which seem to be relevant in 
this context, The appellant had 
asked for a ‘contract carriage per- 
mit. Section 2 (3) defines a contract 
carriage as a ‘motor vehicle’ which 
carries passengers for hire or 


the vehicle as a whole either ona 
time basis or from one point to an- 
other, and in both cases without 
stopping to pick up or set down 
along the line of route passengers 


re-" 
ward under a contract for the use of. 


ALR 


not included in the contract, A mo- 
tor vehicle is defined in Section 2 
(18) as a mechanically propelled 
vehicle “adapted for use upon roads.” 
Section 49 lays down the particulars 
that an application for a contract 
carriage permit shall contain, and 
the ‘area’ for which the permit is 
required is one of the matters that 
the application must state, The word 
route which has been used in asso- 
ciation with ‘area’ in Sec, 45 (1) is 
defined by Section 2 (28A) as “a line 
of travel which specifies the highway 


, which may be traversed by a motor 


vehicle between one terminus and 
another.” Section 2 (1) defines ‘area’ 
as follows: 


IE ke 


: area”, in relation to any pro- 
vision of this Act, means such area 
as the State Government may, hav- 
ing regard to the requirements of 
that provision, specify by notification 
in the Official Gazette;” 


4. The terms and expressions 


‘defined in Section 2 will apply only 


if there is nothing repugnant in the 
subject or context as the opening 
words of the section indicate. The 
first proviso to Section. 45 (1) speaks. 
of the route or area proposed in an 
application for a permit and, as 
such, there can be no question here 
of the State Government specifying 
the area. Clearly, the definition of 
area in Section 2 (1) has no rele- 
vance in this context, The question 
therefore remains to be answered, — 
whether ‘area’ in S,-45 (1) has been 
used in the wider:sense of geogra- 
Phical area, or it means only the 
area of motorable roads? The sec- 
tion uses both the words, ‘route’ . 
and ‘area’, whichever is applicable 
in a given case, A route as defined 
is a line of travel betwen two ter- 
mini on a highway, but the idea of 
a route as a notional line that the 
definition suggests has not been con- 
sistently maintained in the Act, In 
Dosa Satyanarayanamurty v, Andhra 
Pradesh State Road Transport. 
Corpn.. (1961) 1: SCR 642 (644) = 
(AIR 1961 SC 82 at page 85) this 
Court observed: “There is no in- 
herent inconsistency between an 
“area” and a “route”. The proposed 
route is also an area limited to the 
route proposed.” A similar observa- 
tion was made in C. P, C. Motor 


~ 


— 
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Service, Mysore v. State of Mysore, 
(1962) Supp (1) SCR 717 (725) = 
(AIR 1966 SC 1661 at pages 1664- 
1665) that in the scheme of the Act, 


by the word “route” is meant “not 
only the notional line but also the 
actual road over which the omni- 


buses- run.” Of course, it would not 
be correct to say that the Act recog- 
nizes no distinction between ‘route’ 
and ‘area’, A route may mean not 
only the notional line of travel be- 
tween one terminus and another, but 


also the area of the road over which - 


the motor vehicles ply, yet the two 
terms are not interchangeable; as 
pointed out in C. P. Sikh Regular 
Motor Service v, State 
rashtra, AIR 1974 SC 1905 at page 
1907 "a route is an area plus some- 
thing more.” This “something” is 
the notional line of travel between 
two termini: which distinguishes a 
route from an area simpliciter. The 
first proviso to Section 45 (1) speaks 
of “route or area” apparently making 
a distinction between them to cover 
applications relatable to either. A 
contract carriage does not ply along 
a fixed route or. routes but over an 
area, which is why an application 
for a contract carriage permit has to 


: contain a statement as to the pro- 


posed area. 


5. All the decisions to which 
we have referred above have taken 
the view that by area is meant the 


road, the physical tract, over which. 


the motor vehicles ply without re- 
ferences to any notional line of tra- 
vel. Of course, this meaning was 
given to the word ‘area’ in the con- 
text of the provisions of the Act 
considered in these cases, in none of 
which Section 45 came up for con- 
sideration. We do not however find 
any reason to think that ‘area’ in 
Section 45 (1) has a different conno- 
tation, Except that the territorial 
jurisdiction of the regional transport 
auhorities is fixed in terms of geo- 
graphical area — districtwise in the 
State of Karnataka — ‘area’ in that 
wider sense is irrelevant to the pur- 
poses of the Act, Counsel for the 
respondent, Mysore State Road 
Transport Corporation, Bangalore, 
built an argument on the provisions 
of Sec. 42 of the Act that the mean- 


ing of ‘area’ is not restricted only to | 


the area of motorable roads in a 
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of Maha- - 


-the largest area of motorable 
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region. Section 42 prohibits the use 
of a transport vehicle in any publie 
place except in accordance with the 
conditions of a valid permit. A 
transport vehicle includes a motor ` 
vehicle used for the carriage of pas- 
sengers (Section 2 (33) and Section 2 
(25)). Public place has been defined 


by Section 2 (24) of the Act as "a 
road, street, way or other place, 
whether a thoroughfare or not, to 


which the public have a right of ac- 
cess, and includes any place or stand 
at which passengers are picked upor 
set down by a stage carriage.” It 
was argued that a contract carriage 
which does not ply on a fixed route 


could be used in any public place 
which need not necessarily be a 
road: this, according to counsel, 


indicated that the word area occur- 
ring in Sec, 45 (1) meant geographi- 
cal area and not motorable roads 
only, We do not find it possible to 
accept this contention, Assuming 
that a contract carriage could be 
used in places which are not really 
roads, the fact remains that a con- 
tract carriage being ‘a motor vehicle 
is intended for use upon roads, and 
any casual use of it in places other 
than roads is not decisive on the in- 
terpretation of the word area, The 


` prohibition against the :use of trans- 


port vehicles in public places which 
are not roads serves to repel a pos- 
sible claim that for using a motor 
vehicle in places which cannot be 
called’ roads no permit was neces- 
sary. We hold therefore that the 
word area in the first proviso to 
Section 45 (1) of the Act means the 
area of motorable roads within the 
territorial jurisdiction of a regional 
transport authority. The Regional’ 
Transport Authority, Mandya, held. 
that it had within its jurisdiction 
roads’ 
in the State of Karnataka, and this, 
finding has not been disturbed by} 
the appellate. tribunal, The appellate, 
tribunal thought that the expression’ 
“motorable roads” was vague as the. 
area comprising of motorable roads 
“would be changing from time to 
time”, but the jurisdiction of a re-, 
gional transport authority to grant 
an inter-regional permit depends on 
the existing area of motorable roads 
when an application for a permit is 


made, l 


| 
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6. In the course of argu- 
ments before us doubts were ex- 
pressed on the reasonableness of a 
provision which requires an applica- 
tion for an inter-regional permit to 
be made to the regional transport 
authority of the region in which the 
major portion of the proposed route 
or area lies when Section 63 of the 
Act provides elaborate checks and 
lays down conditions for the valida- 
tion of a permit for use outside the 
region in which it has been granted. 
It was submitted that in view of the 
provisions of Section 63 there was 
no. point in insisting on the applica- 
tion being made to the Regional 
Transport Authority of any particu- 
lar region. We see the logic of this 
submission, but this is a matter of 
policy on which the court has no 
say. However, the policy itself does 
not appear to have been stated very 
clearly, On the provisions as they 
are it is difficult to say that the con- 
struction put forward on behalf of 
the third respondent is altogether im- 
plausible. It is also true that there 
can be practical difficulties, which- 
ever interpretation were adopted. 
This being the position we should 
have thought that instead of leaving 
the law in such a slippery state, the 
State should clarify it by appropriate 
‘legislation so that the law may 
clear and easily ascertainable by the 
concerned section of the public, 


7. The appeal is allowed and 
the impugned order including the 
order of the Mysore State Transport 
. Appellate Tribunal is set aside. We 
make it clear that all we have decid- 
ed in this case is that the Regional 
Transport Authority, Mandya, had 
jurisdiction to issue the permit 
to the appellant, whether the per- 
mit satisfies the other conditions of a 
valid inter-regional permit did not 
arise for consideration in this ap- 
‘peal. In the circumstances of the 
case we make no order. as to costs. 


Appeal allowed. 
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P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZL ALL JJ. 


L. Babu Ram, Appellant v, Sri 
Raghunathji Maharaj and others, 
Respondents. 

Civil Appeal No, 1194 of 1968, 
D/- 7-5-1976. 


(A) Deed — Construction — Set- 
tlement deed in favour of daughter- 
in-law, 

The owner of the property by 
the deed in question made disposition 
of the property in favour of his 
daughter-in-law, As per terms of 
the deed, after the death of the 
daughter-in-law, “the members of 
Hr family shall be the owner there- 
of”. 

Held that even if the daughter- 
in-law had merely a life interest 
under the deed, the property, 
on her death, went to her daugh- 
ter’s son as the nearest mem- 
ber of her family and not to. the 
appellant who was merely a collate- 
ral of the settlor. The appellant in 
the circumstances had no right, title 
or interest in the property and was 
not entitled to possession of the 


same, ILR (1964) 2 All 534, Affirm- 
ed. (Para 3) 
(B) Constitution of India, 


Preamble — Administration of justice 
— Inordinate delay in realization of 
justice — Urgent need for legal and 
judicial reform, pointed out, 


The Indian people are very pa- 
tient, but despite their infinite 
patience, they cannot afford to wait 
for twenty-five years (in the instant 
case) to get justice. There is a limit 
of tolerance beyond which it would 
be disastrous to push our people. 
The instant case and many others 
like it strongly emphasise the ur- 
gency of the need for legal and judi- 
cial reforms. A little tinkering here 
and there in the procedural laws 
will not help. What is needed is a 
drastic change, a new outlook, a 
fresh approach which takes into ac- 
count the socio-economic realities 
and seeks to provide a cheap expe- 
ditious and effective instrument for 
realisation of justice by all sections 
of the people, irrespective of their 
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social or economic position or their 
financial resources, (Para 1) 


Mr, B..R. L, Iyengar, Sr. Advo- 
cate, (Mr. E. C Agarwala, Advocate 
with him), for Appellant; Mr. C. B. 
Pai Sr, Advocate, (M/s. S. K. Bagga 
and R. K. Mehta, Advocates and 
Miss Uma Mehta and Mrs. S. Bagga, 
Advocates with him), for 
dents Nos, 1, 2, 5, 7, 12. 


Judgment of the Court was de- 
livered by 

BHAGWATI, J.:— This appeal by 
certificate is directed against the 
judgment of the Allahabad High 
Court reversing a decree passed by 
the Civil Judge, Etah. The original 
decree was passed by the Civil 
Judge, on 31st March, 1953 in a suit 
instituted on 10th August, 1950, The 
judgment of the High Court revers- 
ing it was given on 3lst January, 
1964. It took nearly eleven years 
for the High Court to dispose of the 
appeal before it. Then followed 


an appeal to this Court by certifi- 
cate, -The certificate proceedings 
took about four years. It was on 


22nd January, 1968 that the certifi- 
cate was granted. The appeal which 
came to be filed on the strength of 
this certificate had then to undergo 
a period of incubation in this Court 


for about eight years before this 
Court could get time to take it up 
for hearing. At long last, the un- 
fortunate and heroic saga of this 
litigation is coming to an end, It 


has witnessed a silver jubilee, thanks 
to our system of administration of 
justice and our callousness and in- 
difference to any drastic reforms in 
it. Cases like this, which are not 
infrequent, should be sufficient to 
shock our social as well as judicial 
conscience and activise us to move 
swiftly in the direction of overhaul- 
ing and restructuring the entire le- 
gal and judicial system, The Indian 
people are very patient, but despite 
their infinite patience, they cannot 
afford to wait for, twenty-five years 
to get justice. There is a limit of 
tolerance beyond which it would be 
disastrous to push our people. This 
case and many others like it strong- 
ly emphasise the urgency of the 
need for legal and judicial reform. A 
little tinkering here and there in the 
procedural .laws will not help. What 


Respon- 


L. Babu Ram v. Raghunathii l (Bhagwati J.) [Prs. 1-2] S.C. 1735 
-İs needed is a drastic change, a new 


outlook, a fresh approach which 
takes into account the  socio-econo- 
mic realities and seeks to provide a 
cheap, expeditious and effective in- 
strument for realisation of justice by 
all sections of the people, irrespective 
of their social or economic position or 
their financial resources. 


2. The dispute in this appeal 
relates to a property situate in the 
town of Etah. The property consists 
of a residential house and three 
shops. One Shri Krishna Das was 
the owner of the property and by a 
deed dated 18th October, 1884 he 
made a disposition of the property in 
favour of his daughter-in-law Smt. 
Deva. Smt. Deva in her turn exe- 
cuted two gift deeds, one dated 13th 
January, 1915 in respect of two 
shops in favour of Shri Raghunathiji 
Maharaj, the 1st respondent and the 
other dated 18th June, 1949 in res- 
pect of the residential house and the 
remaining shop in favour of her 
daughter’s son Mool Chand, the 2nd 
respondent, On the death of’ Smt. 
Deva, which occurred on 12th April, 
1950, the appellant claiming to be 
the nearest collateral in the family of 
Shri Krishna Das, filed Suit No. 18 
of 1950 in the Court of the Civil 
Judge, Etah claiming that under the 
deed 18th October, 1884 Smt. Deva 
was given only a life interest in the 
Property and she was, therefore, not 
entitled to gift any portion of the 
property in favour of the 1st or the 
2nd respondent beyond her lifetime 
and on her death, he became the 
owner of the property as the nea- 
rest collateral in the family of Shri 
Krishna Das and hence was entit]- 


ed to possession of the property 
from the Ist and the 2nd respon- 
dents. Respondents Nos. 3 to 9 


were impleaded as defendants in the 
suit as they were tenants in respect 
of certain portions of the property. 
There was no contest against the 
claim of the appellant on the part 
of respondents Nos. 3 to 9 and they 
expressed their willingness to pay 
rent to whosoever was declared to 
be the owner of the property. The 
Ist and the 2nd respondents, how- 
ever, seriously disputed the claim of 
the appellant and contended that 


Smt. Deva was the full owner of the 
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property under the deed dated 18th 
October, 1884 and she was, therefore, 
entitled to gift portions of the pro- 
perty in favour of. the Ist and the 
2nd respondents and convey full 
title to them and the appellant had 
no right, title or interest in any por- 
tion of the property, The main 
question which, therefore, arose for 
consideration on these pleadings was 
as to what was the nature of the in- 
terest conveyed to Smt, Deva under 
the deed dated 18th October, 1884, 
whether it was life interest or full 
ownership. One other subsidiary 
question was also raised on the 
pleadings and that was whether. the 
2nd respondent was the daughter’s 
son of Smt. Deva, The trial Court 
held, on a construction of the deed 
dated 18th October, 1884, that Smt. 
Deva was only a life estate holder 
and she was, therefore, not entitled 
to convey title to the property in 


favour of respondents Nos, 1 and 2 
beyond her lifetime and since the 
appellant was the nearest rever- 


sioner in the family of Shri Krishna 
Das, he became the owner of the 
property on Fer death and was ac- 
cordingly entitled to possession of 
the same from respondents Nos, 1 
and 2. The trial Court also found 
from the evidence on record that 
the 2nd respondent was the son of 
the daughter of Smt, Deva, but on 
the view taken by it in regard to the 
construction of the deed dated 18th 
October, 1884, it decreed the suit of 
the appellant. The decree was, 
however, reversed by the High Court 
in appeal at the instance of respon- 
dents Nos. 1 and 2. The High Court 
did not set aside the finding of the 
trial Court that the 2nd respondent 
was the son of the daughter of Smt. 
Deva but, on the question of con- 
struction of the deed dated 18th 
October, 1884, it took a different 
view. The High Court held that 
what was given to Smt. Deva under 


the deed dated 18th October, 1884 
was full ownership and the gift 
deeds executed by her were valid 


and effective and the appellant con- 
sequently did not acquire any right, 


. title or interest in the property on 


her death, In the result, the suit 
of the appellant was dismissed by 
the High Court. The appellant there- 
upon preferred the present appeal in 
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IT have removed my possession 


A. LR. 


this Court by obtaining a certificate 
from the High Court. 


3. It is not necessary for the 
purpose of this appeal to decide 
which of the two constructions of 
the deed dated 18th October, 1884 is 
correct, whether the one adopted by 
the trial Court or the one which 
found favour with the High Court. 
We will assume with the appellant 
that the construction placed by the 
trial Court is correct and that ac- 
cepted by the High Court is errone- 
ous, The deed dated 18th October, 
1884, so far as material, runs . as 
follows:— 


“I am in proprietary possession 
of the property mentioned above, In 
order to avoid future disputes, I 
have, of my own accord and free 
will, while in a sound state of body 
and mind made a gift of one 
house pucca and kham, situate in 
Bazar Khana, Qasba Etah and two 
shops built pucca and Kham, situate 
in Main Ganj Qasba Etah, to my 


‘daughter-in-law Mst. Deva and have 


executed this deed of gift in favour 
of my daughter-in-law pore 
an 
occupation from the property and 
have put the woman in possession and 
Occupation thereof, The Musammats, 
aforesaid should remain in possession 
and occupation of the property like 
myself, I shall have no claim there- 
to, But so long as I am alive, I shall 
remain the owner in possession of 
the said property, After my death, 
the musammats shall become the 
owners in possession of the property 
as specified in this document. My 
daughter-in-law shall have no right 
to make any kind of transfer in res- 
pect of the property given to her by 
me. So long as she remains alive, 
she shall be the owner in possession 


thereof. After her death the mem- 
bers of her family shall be the 
owner thereof.” 

It is clear that even on the view 


that Smt Deva was given only a 
life interest in the property under 
the deed dated 18th October, 1884, 
the disposition of the property made 


by the settlor after her death was 


that “the members of her family 
shall be the owner thereof.” It is 
significant to note that the settlor 


did not use the words that on the 
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death of Smt. Deva “the members 
of my family shall be the owners 
thereof”, but provided that “the 
members of her family: shall be, the 
owner thereof.” The property was, 
therefore, plainly and unquestionably 
given to the members of the family 
of Smt, Deva on her death and it 


was not to go to the members of the. 


family of the settlor. Now, the 2nd 
fespondent was the son of the 
daughter of Smt. Deva and he was, 
therefore, the nearest member of her 
family. The appellant was merely a 
collateral of Shri Krishna Das and 
could not possibly be regarded as a 
member of the family of Smt. Deva: 
The conclusion must, therefore, in- 
evitably follow that, even if Smt. 
Deva had merely a -life interest 
under the deed dated 18th October, 
1884, the property, on her 
went to the 2nd respondent as the 
nearest member of her family’ and 
not to the appellant, The High 
Court was in the circumstances 
right in taking the view that the 
appellant had no right, titleor inte- 
rest in the property and was not en- 
titled to possession of the same, 


4, The appeal is accordingly 
dismissed, but in the circumstances, 
there will be no order as to costs. 


Appeal dismissed, 


AIR 1976 SUPREME COURT 1737 
(From: Punjab)* 


A, N. RAY, C. J., R. S. SARKARIA, 
P. N. SHINGHAL AND JASWANT 
SINGH, JJ. 


Khemi. Ram, Appellant v, 
State of Punjab, Respondent., 


Civil Appeal No. 1149 of 1973, 
D/- 29-4-1976. - l 


(A) Punjab Civil Service Rules, 
R. 3 (26) (d) — Inquiry into charges 
against government servant — Gov- 
ernment servant on leave prepara- 
tory to retirement — Leave can be 
cancelled by Government. AIR 1964 
SC 72, Rel, on. (Para 6) 


*L. P. A No. 251 of 1962, D/- 18-9- 
1970—(Punj)). 
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The 


Khemi Ram v, State of Punjab (Shinghal J.) 


death,. 
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-  (B) Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1957, R. 20 — Government 
servant on deputation to another 
State — Order of suspension can be 
passed by the parent Govt. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1970 SC 214 = (1970) 2 SCR 
657 = 1970 Lab IC 271 1. 2 
AIR 1964 SC 72 = (1964) 4 SCR 733. 
: 6 
M/s. S. K. Mehta, K, R. Naga- 
raja and M. Qamaruddin, Advocates, 
for Appellant; Mr, O. P. Sharma, 
Advocate, for Respondent. 
Judgment of the Court was de- 
livered by 


; SHINGHAL, J.:— This appeal is 
directed against the judgment of the 
High Court of Punjab and Haryana 
dated September 18, 1970, dismissing 
the appellant’s writ petition. As a 
part of the controversy in the writ 
petition was the subject-matter of 
an earlier appeal to this Court 
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“which was decided by the judgment 


in State of Punjab v. Khemi Ram, 
(1970) 2 SCR 657 =. (AIR 1970 SC 
214) it will be enough to state those 
facts which bear on the subsequent 
controversy. 


2. Appellant Khemi Ram was 
employed as an officiating Assistant 
Repistrar in the Co-operative Depart- 
ment of the Punjab State. His ser- 
vices were placed at the disposal of 
Himachal Pradesh Administration, on 
deputation, for a period of two years. 
He was confirmed as an Assistant 
Registrar in Punjab, and his period 
of deputation to the Himachal Pra- 
desh Administration was extended 
from time to time, upto August d, 
1958, which was the. date of his re- 
tirement on superannuation. It was 
during the period of deputation that 
the Himachal Pradesh Administration 
granted 19 days leave to the appel- 
lant preparatory to his retirement on 
August 4, 1958. In the mean time, 
some matters came to the notice of 
the Punjab Government which in- 
volved the appellant in embezzlement 
of funds, and the Punjab Govern- 
ment sent a telegram on July 17, 
1958. to the Himachal Pradesh Ad- 
minstration asking it to direct the 
appellant to report for duty to the 
Registrar; Co-operative Societies, 
Punjab, immediately, The Punjab 
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Government was however informed 
that the appellant had proceeded on 
leave preparatory to retirement. It 


therefore protested against the sanc- 
tion of the leave on the ground -that 
it could only be granted by the 
lending Government, and not the 
Himachal Pradesh Administration, 
and requested the Himachal Pradesh 
Administration to cancel- the leave 
and to revert the appellant. That 
letter was sent on July 25, 1958, and 
was followed by an order of the 
Punjab Government dated July 31, 
1958, placing the appellant under 
suspension with effect from August 
2, 1958. A copy of the charges 
which were framed against the ap- 
pellant was also forwarded to him 
by registered post the same day. 
Meanwhile the Himachal Pradesh 
Administration cancelled the appel- 
lant’s leave with effect from August 
2, 1958, and directed him to report 
for duty to the Registrar, Co-opera- 
tive Societies, Punjab, on August 4, 
1958. It was in those circumstances 
that the appellant filed a writ peti- 
tion in the Punjab High Court. That 
Court took the view that the order 
of the appellant’s suspension was not 
valid as it actually reached him after 
his retirement. The State of Punjab 
filed an appeal to this Court, which 
was allowed, and it was held that 
as the order of suspension was pass- 
ed and was communicated to the ap- 
pellant before August 4, 1958, it 
was effective from July 31, 1958, and 
was a valid order. It is that judg- 
ment which has been reported in 
State of Punjab v. Khemi Ram, (AIR 
1970 SC 214) to which reference has 
been made above. By its aforesaid 
judgment this Court remanded the 
case to the High Court with the 
direction that it should decide three 
other questions which had been left 
undecided because of the view 
which it had taken earlier. 
The case therefore went back to the 
High Court, and a Division Benchof 
that Court has ultimately held that 
the writ petition is without merit, 
and has dismissed it, This is how 
the present appeal has arisen, 


3. The three questions. which 
are the subject-matter of present ap- 
peal have been stated by the High 
Court as follows: 


A.L R. 


1. Whether the respondent was 
no longer governed by the Punjab 
Civil Service Rules as his services 
had been borrowed by the Himachal 
Pradesh Administration and whether 
he ceased to be under the administra- 
tive control of the Punjab Govem- 
ment for that reason? l 

2. Whether it was permissible 
only for the Himachal Pradesh Ad- 
ministration’ to place the appellant 
under suspension and the Punjab 
Government had no such authority? 


3. Whether the leave which had 
been granted to the appellant by the 
Himachal Pradesh Administration 
could be cancelled subsequently? 

The High Court has decided all these 
questions against the appellant. 


4. It has been argued that as 
the appellant’s services had been 
borrowed by the Himachal Pradesh 
Administration, he was no longer 
governed by Rule 1.2 of the Punjab 
Civil Service Rules and ceased to be 
under the administrative control of 
that Government because his pay _ 
was no longer debitable to the Con- 
solidated Fund of Punjab State. It 
has been urged that as the appellant 
went on deputation to the Himachal 
Pradesh Administration, his pay was 
debitable to the budget of that Ad- 
ministration, and not to the Consoli- 
dated Fund of the Punjab State, so 
that he was not amenable to the 
control provided by the Punjab 
Rules. Rule 1.2 cannot however 
avail the appellant because all that 
it provides is that the Puniab Civil 
Service Rules shall apply to all gov- 
ernment servants belonging to the 
categories mentioned in those Rules 
who are under the administrative 
control of the Punjab Government 
and whose pay is debitable to the 
Consolidated Fund of that State. The 
purpose of the ruleisonly to specify 


‘that the Rules would apply to 


government servants belonging to the 
various categories mentioned in the 
Rules, and it has been stated fur- 
ther that they are to apply to those 
servants who are under the admin- 
istrative control of the Punjab Gov- 
ernment and whose pay is debitable 
to the Consolidated -Fund of that 
State. This has been done to make it 
quite clear that the Rules will not 
apply to those employees whose pay. 
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is not debitable to the Consolidated 
Fund of the State of Puniab. for the 
obvious reason that they would not 
be employees of the Punjab Govern- 
ment. It may also be mentioned 
that as the appellant’s services were 
replaced at the disposal of the Pun- 
jab Government with effect from 
August 4, 1958. his pay was debitable 
to the Consolidated Fund of Punjab 
State, at any rate. from that date. It 
is therefore futile to contend that 
Rule 1.2 could be so interpreted as 
to exclude the application of the 
Puniab Rules to the appellant mere- 
ly because his services were lent 
over to the Himachal Pradesh Ad- 


ministration by way of deputation 
for some time. 
5. As regards the second 


point, the High Court has extracted 
Rule 20 of the Central Civil Ser- 
vices (Classification, Control and Ap- 
peal) Rules. 1957. on which reliance 
was placed by the counsel for the 
petitioner and has rightly held that 
there is nothing in the rule to show 
that it was not permissible for the 
Punjab Government to make an 
order for the suspension of the ap- 
pellant merely because it had placed 
his services at the disposal of the 
Himachal Pradesh Administration on 
deputation. Moreover, as has been 
stated, the appellant reverted to the 
State of Punjab with effect from 
August 4, 1958, and came under the 
direct administrative control of' that 
State. The High Court therefore 
rightly decided that point also against 
the appellant, 


6. As regards the third point 
about the Punjab Government's 
authority to cancel the leave which 
had been granted to the appellant 
preparatory to retirement, it will be 
enough to say that counsel for the 
appellant has not found it possible 
to refer to any rule under which the 
State Government could be said to 
be precluded from cancelling the 
leave. All that he has argued is that 
as the appellant automatically retired 
from service with effect from August 
4, 1958, on completing the age of 
superannuation, it was not permissi- 
ble for the State Government to 
cancel his leave, The argument 
runs counter to Rule 3.26 (d) of the 
Punjab Rules which provides that a 
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government servant under suspension 
on a charge of misconduct shall not 
be permitted to retire on reaching 
the age of superannuation but should 
be retained in service until the in- 
quiry into the charge is concluded 
and a final order is passed thereon. 
That rule has already been inter- 
preted by this Court in Partap Singh 


Har Swarup 


v. State ‘of Punjab, (1964) 4 SCR 
733 = (AIR 1964 SC 72), The ap- 
pellant therefore had no absolute 


right to retire from service, or to 
claim that he was entitled to retire 
automatically on reaching the age of 
superannuation when, as has been 
shown, he had been suspended al- 
ready and a charge-sheet had been 
served on him. 


OT There is thus no force in 
pa appeal and it is dismissed with 
costs. 


Appeal dismissed. 





ATR 1976 SUPREME COURT 1739 
(From: Disciplinary Committee of 
the Bar Council of India)* 
A. N. RAY C, J., R. S. SARKARIA, 
P. N. SHINGHAL AND JASWANT 
SINGH, JJ. 


Ram Bharosey Agarwal, Appel- 
lant v. Har Swarup Maheshwari, 
Respondent. 


Civil Appeal No. 51 of 1975, D/- 
27-4-1976. 


(A) Advocates Act (1961), Sec. 38 
— Order of disciplinary committee of 
State Bar Council holding advocate 
guilty of professional misconduct af- 
firmed in appeal by Bar Council of 
India — Order vitiated by illegali- 
ties prejudicing defence — Order set 
aside by Supreme Court in appeal 
under Section 38 — (S. 13 — Appli- 
cability). 


The illegalities were as follows: 
(1) A letter. alleged to have been 
written by the advocate and which 
formed the main basis of charge of 
misconduct against him was not sent 
to the handwriting expert for com- 
parison with his specimen handwrit- 
ing taken by the disciplinary com- 


*(D. C. Appeal No, 25 of 1974, D/- 
10-12-1974.) 
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mittee. (2) the advocate was denied 
the opportunity of cross-examining 
the addressee of that letter who was 


an important witness against him in | 


the case, (3) although the disciplinary 
committee was duly constituted of 
three members none of which ceas- 
ed to be member during the course 
of the proceedings. only two out of 
the three members were present 
when the defence was closed and 
arguments were heard. There being 
no vacancy Section 13 had no appli- 
cation to the case. (Paras 6 to 9) 

Mr.. A. K. Sen Sr. Advocate. 
(M/s. A. P. S. Chauhan and M. N. 
Sharma. Advocates with him): for 
Appellant; Mr. Jitendra Sharma. Ad- 
vocate, for Respondent. 


Judgment of the Court was de- 
livered bv. 


SHINGHAL, J.:— As this ap- 
peal under Sec. 38 of the Advocates 


Act. 1961, must succeed on three 
short points. it will be enough to 
state those facts which 


bear on 
them. 


2. Appellant Ram Bharosey 
Agarwal was practising as an advo- 
cate in Bulandshahr, Uttar Pradesh. 
He was engaged by respondent Har 
Swarup Maheshwari. on behalf of his 
daughter Smt. Munni Devi, to pur- 
sue her application against her hus- 
band Jai Narain under Section 488, 
Cr. P. C. in the Court of Sub-divi- 
sional Magistrate. Bulandshahr. The 
case was decided in favour of Smt. 
Munni Devi on September 5. 1963, 
and a maintenance allowance was 
granted to her. When the order was 
put into execution, Har Swarup 
Maheshwari engaged another lawyer 
to prosecute the execution applica- 
tion. In those proceedings the pro- 
perty of Jai Narain was attached. 
His father claimed that the attached 
property ‘belonged to him and his 
application to that effect was alleg- 
ed to have been filed by 
the appellant. The first charge 
against the appellant was that he 
was guilty of professional miscon- 
duct in accepting a brief on behalf 


of Jai Narain’s father. Jai Narain 
filed an application for reconsidera- 
tion of the order of maintenance, 


and examined three witnesses. Smt. 
Munni Devi’s father Har Swarup 
Maheshwari instituted a case for de- 
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famation against those three witnes- 
ses and Jai Narain. Appellant Ram 
Bharosey Agarwal was engaged by 
the accused in those proceedings. 
The second allegation against the ap- 
pellant therefore was that he was 
guilty of misconduct in appearing on 
behalf of the accused in the defama- 
tion case. The third allegation -was 
that the appellant wrote a letter 
dated August 14, 1967. to Jagdish 
Narain Agarwal, an advocate of the 
Allahabad High Court. to have an 
appeal which had gone upto the. 


- Allahabad High Court dismissed even 


though there were no such instruc- 
tions from his client. and the action 
was detrimental to the interest of 
the client. ae 


3. The Bar Council of Uttar 
Pradesh was moved for disciplinary 
action against appellant. Ram Bharo- 
sey Agarwal for the three matters 
mentioned above. The Disciplinary 
Committee framed four issues, three 
of ‘which related to the alleged mis- 
conduct in regard to the three mat- 
ters mentioned above, while the fourth 
issue was meant to decide whether 
the appellant was guilty of profes- 
sional misconduct. Instead of deal- 
ing with the three substantial issues 
one by one, the Disciplinary Com- 
mittee examined them all together 
even though they raised different 
questions of fact. What was worse, 
the Disciplinary Committee did not 
give reasons in support of its finding 
on any of the issues. All the same, 
it reached the conclusion that the 
appellant was guilty of professional 


misconduct, suspended him from 
practice for a period of two years, 
and awarded Rs, 100/- as costs to 


the complainant. 


4, An appeal was taken by 
Ram Bharosey Agarwal to the Bar 
Council of India, The Council held 
by its order dated December 10, 
1974 that he was not guilty of pro- 
fessional misconduct in respect of the 
first two matters, but that there was 
no reason for interfering with the 
finding of fact of the Bar Council 
(of Uttar Pradesh) in the third mat- 
ter regarding the writing of the 
aforesaid letter dated August, 14 
1967, to Jagdish Narain Agarwal, Ad- 
vocate, for having the appeal dismiss- 
ed in the High Court. The Bar 
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Council therefore affirmed the find- 
ing on the third charge, but modified 
the. order of the Disciplinary Com- 
mittee of the Bar Council of Uttar 
Pradesh by directing the suspension 
of the appellant for a total period of 
three months and ordering him to 
pay Rs. 1000/- by way of costs to 
the complainant. 


5. Mr. Sen appearing for the 
appellant has argued that the appel- 
late order of the Bar Council’ of 
India dated December 10, 1974, 
should be set aside for three rea- 
sons. 

6. Firstly, he has pointed out 
that although a specimen. of the 
handwriting of the appellant was 
taken by the Disciplinary Committee 
of Uttar Pradesh by its order dated 
January 26, 1969, for the purpose of 
comparing it with the letter said to 
have been written by him on August 
14, 1967 to Jagdish Narain Agarwal, 
Advocate, that letter was not sent 
to handwriting expert D., Alexander 
and he was thereby prevented from 
comparing the signature on the dis- 
puted letter dated August 14, 
which was alleged to be the princi- 
pal evidence against the appellant 
and formed the basis of the allega- 
tion of misconduct against him, We 
have been taken through the rele- 


vant record, and it appears that 
there is justification for this argu- 
ment of Mr. Sen. 

7. Secondly, it has been 


pointed out by Mr. Sen that while 
the handwriting expert was required 
to compare the signature on the 
aforesaid letter -dated August 14, 
1967, with a letter said to have been 
written by the appellant to one 
Bhuley Ram Sharma, who was exa- 
mined by the Disciplinary Committee 
in respect of the allegation against 
the appellant, the appellant was not 
given an opportunity to cross-exa- 
mine Bhuley Ram Sharma at all, so 
that his defence was seriously preju- 
‘diced. We find from the proceedings 
‘dated January 6, 1974, that while 
the complainant and his witness Bhu- 
ley Ram Sharma were present on 
that date, the appellant was absent. 
The examination-in-chief of Bhuley 
Ram Sharma was however recorded, 
and the case was adjourned to 
February 3, 1974 with the direction 


x 
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that information of the adjourned. 
date may be given to the appellant.! 
The appellant appeared on February, 
3, 1974, but the cross-examination of 
Bhuley Ram Sharma was not allowed. 
even though he was‘ present, The - 
case was then adjourned to March 
24, 1974. Complainant Har Swarup. 
Maheshwari was not present on -that' 
date, but the appellant was present.; 
The Disciplinary ‘Committee however 
closed the evidence of the complain- 
ant, and fixed May 5, 1974, for re-! 
cording the defence evidence, In this’ 
way the appellant was denied the 
opportunity of cross-examining Bhuley 
Ram Sharma who was an important: 
witness in the case. There is there-! 
fore justification for the argument ofi‘ 
Mr. Sen that a serious illegality was 
committed by the Bar Council of 
Uttar Pradesh'in denying the op- 
portunity of cross-examination to the 
appellant. 


8. As is obvious the illegali- 
ties. mentioned above seriously pre- 
judiced the appellant’s defence in the 
inquiry held by the Disciplinary 
Committee of the Bar Council of 
Uttar Pradesh. It is surprising that 
such serious illegalities should have 
been committed by the Disciplinary 
Committee; and it is difficult for us 
to overlook the contention of Mr. 
Sen that this was so because in the 
words of Mr. Sen the Bar Council 
was a “hot bed of politics.” Be that 
as it may: there can be no doubt 
that the order under appeal cannot 
be sustained when it suffers from 
such serious defects, 


9. Thirdly, it has been argued 
by Mr. Sen that although Section 9 
of the Advocates Act provided that 
the Bar Council shall constitute one 
or more disciplinary committees, each 
of which “shall consist of three per- 
sons”, only two persons were present 
on July 21, 1974 when the appel- 
lant’s defence was closed and argu- 


ments were heard in the case. Mr. 
Sharma appearing on behalf of the 
respondent has not been able to 


deny that this was so. He has argu- 
ed that, by virtue of Sec. 13 of the 
Act, no act done by the Bar Coun- 
cil or its committee could be called 
in question on the ground merely of 
the existence of any vacancy in, or 
any defect in. the constitution of the 
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Council or committees, as the case 
may be. We have gone through 
Section 13, but it is inapplicable to 
the present controversy as it can- 
not be said that there was any “va- 
cancy” in the Disciplinary Committee. 
It is nobody’s case that any of the 
three members of the Committee 
ceased to be a member thereof at any 
time during the course of the pro- 
ceedings before the Committee. It is 
also nobody’s case that there was 
any defect in the constitution of the 
.|Committee or that it was permissible 
to function with two members only. 
There is therefore justification for 
the third argument of Mr, Sen also. 
10. In these circumstances, we 
are constrained to allow the appeal 
and to set aside the appellate order 
dated December 10, 1974. In the cir- 
cumstances of the case, we would 
direct that the parties shall pay and 

bear their own costs. 
Appeal allowed. 





AIR 1976 SUPREME COURT 1742 
(From: Allahabad)* 
H. R. KHANNA AND P. K. 
` GOSWAMI, JJ. 

M/s. Ratna’ Sugar Mills Co. Ltd., 
Appellant v. The State of U. P. and 
others, Respondents. 

Civil Appeals Nos. 1076-1079 of 
1971, D/- 7-4-1976. 

(A) U. P. Large Land Holdings 
Act (31 of 1957), S. 2 (15) — Lands 
acquired for setting up industry — 
Application for treating them as in- 
dustrial lands refused — Lands re- 
maining uncultivated — Appellant 
owner held liable to pay holding tax 
— (U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec- 
tions 143, 146). 


' The land in dispute was shown 
to be Banjar land in the revenue re- 
cords. Although the appellant ac- 
quired the land in 1951 for the pur- 
pose of setting up a factory, some- 
how the factory could not be set up 
and the land remained. uncultivated. 
The appellant holds the land as a 
sirdar. An application was filed by 


*(Spl. Appeals Nos, 965 to 968 of 
1964, D/- 8-1-1970—{All.)). 


ET/FT/B365/76/MVJ 











Ratna Sugar Mills v, State of U. P. 


A.I. R. 


the appellant for permission to use 
the land in question for industrial 
purposes, but that permission was 
not granted, The order of the Sub- 
Divisional Officer in this respect was 
affirmed on appeal by the Collector. 


Held in the circumstances of the 
case that a sirdar under Section 146 
of U. P. Zamindari. Abolition and 
Land Reforms Act, has the right to 
the exclusive possession of the land 
and is entitled to use jt for any pur- 
pose connected with agriculture, hor- 
ticulture or animal husbandry which 
includes pisciculture and poultry 
farming. It is, therefore, apparent 
that after the order which was made 
on the appellant’s application under 
Section 143 of the U. P. Zamindari 
Abolition and Land Reforms Act, the 
appellant cannot be said to hold the 
land in dispute for industrial pur- 
pose. The purpose for which the ap- 
pellant could after that date use the 
land was agriculture, horticulture or 
animal husbandry including piscicul- 
ture and poultry farming. The fact 
that the appellant did not cultivate 
the land in question would not war- 
rant exemption from the liability to 
pay the holding tax. The definition 
of the “land” includes uncultivated 
land held by a land-holder as such. 


The High Court held that 
the words “as such” did 
not pertain to the purpose for 


which the land is held but have re- 
ference to the land being held by 
the landholder in his capacity as a 
landholder. In any case even if the 
words “as such” be construed to 
mean that the land should be held 
for the purpose of agriculture, horti- 
culture, animal husbandry,  piscicul- 
ture or poultry farming, the land in 
question should be taken to satisfy 
that requirement because those are 
the only purposes for which the said 
land can now be used. The word 
“lands” used in the Act, is wide 
enough to include all lands whether 
agricultural or not. The object of 
the Act, as mentioned in the objects 
and reasons, is more efficient exploi- 
tation of agricultural land for in- 
creased food production, The appel- 
lant, cannot escape liability for pay- 
ment of holding tax by keeping the 
land in question uncultivated. AIR 


1962 SC 1563, Rel. on, (Para 7). 
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AIR 1962 SC 1563 = (1963) 1 SCR 
220 7 


Mr, V. M. Tarkunde Sr. Advo- 
cate, (Mr. E. C, Agarwala and Miss 
Manik Tarkunde, Advocates with him) 
for Appellant; Mr, G. N. Dikshit Sr. 
Advocate, (Mr. Shivapujan Singh, 
Advocate, for Mr. O. P. Rana, Advo- 
cate with him), for Respondents. 


Judgment of the Court was de- 
livered by £ 


KHANNA, J.:— This judgment 
would dispose of four civil appeals 
Nos, 1076 to 1079 of 1971 which 


have been filed by special leave by 
Ratna Sugar Mills Ltd, against the 
judgment of Allahabad High Court 
affirming on appeal the decision of 
the learned single Judge whereby 
the appellant’s four petitions under 
Article 226 of the Constitution of 
India to challenge the order dated 
December 18, 1963 of the Board of 
Revenue directing the levy of hold- 
ing tax under the U, P. Large Land 
Holdings Act, 1957 (U. P. Act No. 31 
of 1957) (hereinafter referred to as 
the Act) on the land of the appel- 
lant for the assessment years 1365, 
1366, 1367 and 1368 Fasli had been 
dismissed. 

2. In 1951 the appellant 


ac- 
quired land measuring 277.08 acres 
situated in village Argupur Kalan, 


təhsil Shahganj, district Jaunpur. Ac- 
cording to the appellant, the said 
land was acquired for the purpose of 
setting up a factory for the produc- 
tion of paper and pulp. A licence 
was granted to the appellant in that 
connection, The appellant filed an 
application under Section 143 of the 
U. P. Zamindari Abolition and Land 
Reforms Act for treating its land 
situated in village Argupur Kalan as 
industrial land. In the course of 
those proceedings, the Tahsildar sub- 
mitted a report on August 24, 1959 as 
under: 

“As regards Argupur Kalan the 


whole area is recorded as sirdari of. 


Ratna Sugar Mills and they pay 
Rs. 1495/- as annual land revenue, It 
is recorded in the Mills from before 
Zamindari Abolition and Mills 
Authorities continue to pay the re- 
corded land revenue to Government. 
The whole area is lying Banjar and 
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lies on both the sides of the railway 
line and Belwai Station, It has not 
at all been brought under cultivation 
nor the Mill has derived any benefit 
from it. It is really meant for in- 
dustrial purposes but due to finan- 
cial difficulties, they could not use iť 
as such.” 


The Sub-Divisional Officer, however, 
rejected the application filed on be- 
half of the appellant under Sec. 143 
of the U. P. Zamindari Abolition 
and Land Reforms Act. The result 
was that the land in dispute could 
not be declared to be land for in- 
dustrial purpose, Appeal filed by 
the appellantagainst the order of the 
Sub-Divisional Officer was dismissed 
by the Collector. 


3. While the proceedings 
under Section 143 of the U. P. 
Zamindari Abolition and Land Re- 
forms Act were pending, the Com- 
missioner held for assessment years 
1365 and 1366 Fasli in an appeal 
filed by the appellant that the land 
in dispute was meant for industrial 
purposes and had on that account 
remained uncultivated. The appel- 
lant was held not liable to pay hold- 
ings tax for the land in dispute for 
the assessment years 1365 and 1366 
Fasli, Two revisions were filed by 
the State against the ‘above order of 
the Commissioner, Subsequently for 
the years 1367 and 1368 Fasli the 
Commissioner held that the appel- 
lant was liable to pay holdings tax 
for the land in dispute under the 


Act, The appellant filed: two revi- 
sions to the Board of Revenue 
against that order of the Commis- 


sioner, The four revisions, two fil- 
ed by the State and two filed by 
the appellant, were decided by the 
Board of Revenue by a common 
order dated December 18, 1963. The 
revisions filed by the State were ac- 
cepted by the Board, while those fil- 
ed by the appellant were rejected. 
The Board held that as the land 
held by the appellant was sirdari and 
not Bhumidari land, it could not be 
declared to be meant for industrial 
purposes. The appellant was held 
liable to pay holdings tax for the 

in question. Four petitions 
under Article 226 of the Constitution 
were thereupon filed by the appel- 
lant to challenge the order of the 
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Board of Revenue, The learned 
single Judge held that the land in 


dispute constituted land as defined in 
the Act and the appellant was liable 


to pay holdings tax for the same. 
The order of the learned single 
Judge, as already mentioned, was 


affirmed on appeal by the Division 
Bench. 

A. Before 
question involved in these appeals, it 
would be appropriate to refer to the 
relevant provisions as well as the 
objects and reasons. 


5. The Act was published on 
November 1, 1957 but according to 
sub-section (3) of Section 1, it was 
to be deemed to have come in force 
on the first day of July 1957. The 
Objects and Reasons which were men- 
tioned in the Bill were as under: 


“For securing successful imple- 
mentation of the Second Five Year 
Plan, it has become necessary to 
augment the revenues of the State. 
The Agricultural Income Tax Act, 
which was enacted at a time when 
zamindari system was in force. has 
become out of date in the context of 
post-war zamindari era, The prin- 
ciple of social justice enshrined in 
our Constitution also demands that 
disparities between agricultural in- 
comes be reduced. More efficient 
exploitation of agricultural lands is 
essential for increasing the -food pro- 
duction in the State. Those big 
holders who do not fulfil their duty 
towards society will have to sell 
up, as they should, if they fail in 
making increased contribution to the 
exchequer in the form of holding tax 
under this -legislation, With these 
objects in view, the Agricultural In- 
come Tax Act, 1948, is being replaced 
and this Bill is being introduced, 


The Bill seeks to levy a holding 
tax on all land holdings the annual 
value of which exceeds Rs. 3,600. A 
cultivator who does not cultivate 
more than 30 acres of land would 
be exempt from this tax. .The Bill 
is so designed as not to affect the 
small cultivator. It is proposed to 
levy the tax on a graduated scale so 
that the larger the holding, the grea- 
ter the incidence of the tax.” 
Section 3 of the Act is the charging 
section. According to sub-section (1) 
of that section, there shall, save as 
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hereinafter provided, be charged, le- 
vied and paid, for each agricultural 
year, on the annual value of each 
land holding, a tax called the hold- 
ing tax at the rates specified in the 
Schedule provided that no such tax 
shall be charged on any land hold- 
ing the area whereof does not ex- 
ceed thirty acres, Section 2 (15) of 
the Act defines land as under: 


"(15) ‘land’ means land, whether 
assessed to land revenue or not, 
which is held or occupied for a pur- 
Pose connected with agriculture, hor- 
ticulture, animal husbandry, piscicul- 
ture or poultry farming and includes 
uncultivated land held by a land- 
holder as such;” 


The definition of land-holder is given 
in Section 2 (16) and the same reads 
as under: 

*(16) ‘land-holder’ means— 

(i) an intermediary, where the 
land is in his personal cultivation or 


is held as sir, khudkasht or grove, 
and 


(ii) any other person who holds 
or occupies land otherwise than as—~ 
(a) an asami, i : 

(b) a sub-tenant, 
+ (c) a tenant of sir, or 

(d) a sirtan, 
and includes a manager or a princi- 
pal officer, as the case may be; 

Explanation— In this. clause 
asami does not include an asami: of 
Gaon Samaj;” ; 
The Act took the place of the U. P. 
Agricultural Income Tax Act, 1948 
which stood repealed in pursuance of 
Section 28 of the Act from the date 
the Act came into force. It may also 
be pointed out that this Act has 
been itself subsequently repealed by 
Section 45 of the U. P., Imposition of 


Ceilings on Landholdings Act, 1961 
as from June 30, 1961. 
6. In appeal before us Mr 


Tarkunde on behalf of the appellant 


- has argued that the land in question 


does not constitute land as defined 
in Section 2 (15) of the Act and as 
such the appellant is not liable to 
pay holding tax on the said land. 
The land in question, according to 


the learned counsel, is held for in- 
dustrial purposes and not for pur- 
poses of agriculture, horticulture, 


animal husbandry, pisciculture or 


1976 


poultry farming. The above conten- 
tions have been controverted by Mr. 
Dikshit on behalf of the State and, 
in our opinion, the contentions are 
not well-founded. 


T. The land in dispute is 
shown to be Banjar land in the re- 
venue records. Although the appel- 
lant acquired the land in 1951 for 
the purpose .of setting up a factory, 
somehow the factory could not be 
set up and the land remained un- 
cultivated, The appellant holds the 
lend as a sirdar, An application was 
filed by the appellant for permission 
to use the land in question for in- 
dustrial purposes, but that permis- 
sicn was not granted. The order of 
the Sub-Divisional Officer in this res- 
pect was affirmed on appeal by the 
Collector. A sirdar under Section 
146 of the U. P., Zamindari Aboli- 
tion and Land Reforms Act, has the 
‘|right to the exclusive possession of 
the land and is entitled to use it for 
cny purpose connected with agricul- 
ture, horticulture or animal hus- 
bandry which includes pisciculture 
end poultry farming. It is, there- 
fore, apparent that after the order 
which was made on the appellant’s 
application under Section 143 of the 
U. P. Zamindari Abolition and Land 
Keforms Act, the appellant cannot 
be scid to hold the land in dispute 
for industrial purpose. 
for which the appellant could after 
that dete use the land was agricul- 
ture, horticulture or animal hus- 
bandry including pisciculture and 
poultry. farming. The fact that the 
appellant Cid not cultivate the land 
in. question would not warrant ex- 
emption from the liability to pay the 


holding tax. The definition of the 
“land” includes uncultivated land 
held by a landholder as such. The 


High Court held that the words “as 
such” did not pertain to the purpose 
for which the land is held but have 
‘lreference to the land being held by 
the landholder in his capacity as a 
landholder. We see no sufficient 


ground to take a different view. In. 


any case even if the words “as 
such” be construed to mean that the 
land should be held for the purpose 
of agriculture, horticulture, animal 
husbandry, pisciculture or poultry 
farming, the land in question should 


be taken to satisfy that requirement,. 


1976 S. C./110 VII. G—12 


Union of India v. Om Prakash 


The purpose’ 


-is a nullity. 
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because those are the culy purposes 
for which the said land can now be 
used. The word “lands” used in 
the Act, as mentioned in the case of 
Jagannath Baksh Singh v. State of 
Uttar Pradesh, (1963) 1 SCR 220 = 
(AIR 1962 SC 1563) is wide enouzh 
to include all lands whether agri- 
cultural or not, The object of the 
Act, as mentioned in the Objects and 
Reasons, is more efficient exploita- 
tion of agricultural land for increas- 
ed food production, The appellant, 
in our opinion, cannot escape liabi- 
lity for payment of holding tax by 
keeping the land in question unculti- 


vated, 


8. There is no merit in these 
appeals and the same are dismissed 
with costs. ‘One hearing fce. 

Appeals dismissed. 


AIR 1976 SUPREME COURT 1745 
(From: AIR 1963 All 242) 
A. C. GUPTA AND JASWANT 
ai SINGH, VJ. 
The Union of India, Appellant v. 
Shri Om Prakash, Respondent, 


Civil Appeals Nos. 1284 to 1290 
of 1968, -D/- 2-4-1976. . 


(A) Arbitration Act (1940). Sec- 
tions 30 (c); 8 (2) and 29 (4) — 
Words “or is otherwise invalid” 
Meaning — Words are wide enough 
to cover every form of invalility in- 
cluding invalicity of reference — Ap- 
pointment of arbitrator under Sec- 
tion 8 (2) — Court has no further 
jurisdiction to proceed further to 
make an order referring the d‘spute 
to arbitrator — Such reference made 
and awards passed — Awards can 
be set aside under Section 30 (c). 

The words “or is otherwise in- 
valid” in clause (c) of Section 30 are 
wide enough to cover all forms of 
invalidity including invalidity of tha 
reference. There is no reason why 
the general and unqualified language 
of clause (c) should not include an 
award on an invalid reference which 
In cases of arbitration 
without the intervention of the 
Court. a Court has no jurisdiction 
after appointing an arbitrator under 
Section 8 (2) to proceed further to 
make an order referring the dispute 
to the arbitrator. Where such refer- 
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ence has been made and awards are 
passed in- pursuance of such refer- 
ence, such awards can be set aside 
as invalid on the ground that the 
reference was incompetent. AIR 1946 
PC 72, Distinguished. 

(Paras 4 and 5) 


Cases Referred: Chronological Paras 
AIR 1946 PC 72 = 73 Ind App 52 5 
AIR 1937 All 65 = 1936 Ail LI 1333 
(ŒB) 5 

Mr, L N. Sinha, Solicitcr Gone- 
ral, Mr. G. L. Sanghi. Sr. Advoeste 
fin C A No. 1284 of 1968) (Mr. 
Girish Chandra, Advocate with 
them), for Appcllant; Mr. S5. L, Bha- 
tia, Sr. Advocate (Mr. H. K. Puri 
Advccate. with him). 
dent. 

Judgment of the Court was de- 
livered by 

GUPTA, J.:— These seven ap- 
peals by certificate have been pre- 
ferred by the Union of India against 
a common judgment of the Allaha- 
bad High Court. disposing of seven 
appeals under Section 39 (1) (vi) of 
the Arbitration Act, 1940. The ap- 
peals turn on the true meaning ‘end 
scope of Ss. 8 ard 30 of the Act. 
Section 8 is in these terms: 


“8. Powcr of Court to appoint 
arbitrator or umpize. 
(1) In any of the following 


cases— 

(a) where an = arbitration agree- 
ment provides thet the reference 
shall be to one or more arbitrators 
to be appointed by consent of -the 
parties, and all the parties do nob 
after differences have arisen. concur 
in the appointment or appointments; 
or 

(b) if any appointed arbitra- 
tor or umpire neglects or refuses to 
act, or is incapable of acting. or dies, 
and the arbitration agreement does 
not show that it was intended that 
the vacancy should not be supplied, 
and the parties or the arbitrators. as 
the case may be, do not supply the 
vacancy: or 

(c} where the parties or the 
arbitrators are required to appoint 
an umpire and do not appoint him: 
any party may serve the other par- 
ties or the arbitrators, as the case 
may be, with a written notice to 
concur in the appointment or ap- 
pointments or in supplying the va- 
cancy. 
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for Respon- 


A. LR. 


(2) If the appointment is not 

made within fifteen clear days after 
the service of the said notice, the 
Court’ may, on the application of tue 
party who gave the notice and after 
giving the other parties an opportu- 
nity of being heard, eppoint an arbi- 
trator or arbitrators or umpire, as 
the case may be, who Shall have like 
power to actinthe reference and to 
make an award as if he or they had 
been appointed by consent of all 
parties.” 
The question that arises for consile~ 
ration is whether the court having 
appointed an arbitrator under sub- 
section (2) of Section 8 can proceod 
further to make an order of refer- 
ence to the arbitrator, According to 
the respondent the court becomes 
functus officio after appoirtins an 
arbitrator and has no jurisdiction to 
refer the matter to him. 


2. The facts leading to the 
appeals are these. During the last 
World war, the respondent, a con- 
tractor, entered into seven egree- 
men’s with the military department 
of the Government of India for the 
construction cf hospital, three other 
buildings ond three tubewells. In 
each of these agreements there was. 
a clause providing that any dispute 
arising between the parties would 
be referred to an arbitrator. In four 
cases the agreements provided for 
arbitration by the Director of Ferms, 
General [leeiquarters, Simla; in two 
cases the Oticer Commanding, Luck- 
new, was to be the arbitrator, and in 
the remaining other case, a: Quar- 
ter-Master at Delhi was chosen as 
the arbitrator, Pisputes having ari- 
scn between the parties, the respon- 
dent mzde seven applications in the 
court of the First Civil Judge, Mee- 
rut. under Section 8 (2) of the Act 
stcting thet the offices by reference 
to which the arbitrators were select- 
ed in the agreements had been abo- 
lished and it was therefore necessary 
to appoint new arbitrators, In ‘the 
applications the respondent named 
several officers praying that one of 
them be appointed to act as arbitra- 


‘tor “who shall have like power to 


act in the reference’ and to make an: 
award as if he has been gsppointed 
by the consent of the parties.” It 
will be noticed that the prayer re- 
peats the material portion of 


~ 
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sub-s. (2) of Section 8. On Febru- 
ary 13. 1950 the court appointed: 


Col. Ranbir Singh whose name was. 


not in the respondent’s list: to act as 
arbitrator in all the seven cases and 
further directed the papers to he 
sent to him, asking him to give his 
award within two months from that 
date. If the respondent’s contention 
in these appeals is correct that after 
appointing an arbitrator under Sec- 
tion 8 (2) the court ceases to have 
jurisdiction and cannot make an 
order of reference. the further direc- 
tions given in the order of February 
13. 1950 were invalid. However, the 


question did not assume importance 
at that stage because both sides 
agreed to submit the disputes to 
Col. Ranbir Singh for arbitration. 


After the arbitration had made some 
progress, Col, Ranbir Singh returned 


‘the papers to the court on being 
asked not to proceed further 
by the Government counsel, 


who thought that the arbitrator was 
not competent to deal with . the 
questions of law arising for decision. 
After this the District Judge, Mee- 
rut, transferred the cases to the 
Judge of the Small Cause Court, 
Meerut, presumably on the assump- 
tion that the respondent’s applica- 
tions for the appointment of an 
arbitrator were pending. If the res- 
pondent’s contention is right, this 
was an erroneous assumption, but no 
objection was raised at the time and 
the Judge of the Small Cause Court 
by his order dated February 13, 
1951 appointed Director of Farms, 
General Headquarters, Simla, to act 
as abitrator in all the seven cases. 


In that order the court further 
directed as follows: ; 

“All these cases should be re- 
ferred to him for arbitration. He 
must file his award within 


one 
month of this order.” i 


The papers were then sent to Briga- 
dier H. L. Bhandari who was said to 


be the officer concerned. The res- 
pondent applied to the - court on 
March 8, 1951 for review of the 


order alleging that the office of the 
Director of Farms General Head- 
quarters, Simla, had been abolished 
and as such Brig H. L. Bhandari 
could not be the officer mentioned 
in the order. The respondent did 


ro 
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not take part in the proceedings be- 
fore Brig. Bhandari, but before he 
moved the court on May 4, 1951 for 
Stay of the proceedings. before the 
arbitrator. the latter had made his 
awards which were filed in court on 
that very day. The review applica- 
tion was ultimately dismissed on May 
12, 1951. 


3. The respondent made seven 
applications urging several grounds 
for setting aside the awards, but the 
Judge of the Smali Cause Court, 
Meerut, overruled all objections and 
confirmed the awards, and a decree 
in terms of the award in each case 
was passed on May 26, 1952. Against 
that order the respondent preferred 
seven appeals to the Allahabad High 
Court,. The High Court allowed the 
appeals accepting the contention 
that the court was functus officio 
after appointing the arbitrator under 
Section 8 (2) and had no jurisdiction 
to refer the cases to the arbitrator. 
The High Court was of the view 
that it was for the parties to refer 
their disputes to the arbitrator after 
he was appointed by the court, and 
the reference by the court being 
without jurisdiction, the awards were 
invalid, The High Court further 
heid that when the court below ` 
made the order of reference there was 
no post of Director of Farms, Gene- 
ral Headquarters, Simla, in existence 
and, as such, Brig.: Bhandari was not 
competent to act as arbitrator on the 
basis of the order dated February 
13, 1951. The Union of India ques- 
tions the correctness of the High 
Courts decision in these appeals. 


| 4 The validity of the order 
of reference depends upon the scope 
of Section 8 which deals with the 
power of the court to appoint an 
arbitrator er umpire. Sub-section (1) 
of Section 8, so far as it is relevant 
for the present. purpose, provides 
that if any appointed arbitrator is 
incapable of acting. and the arbitra- 
tion agreement does not show that it 
was intended that the vacancy should 
not be supplied, any party to the 
agreement may serve the other par- 
ties with a written notice to concur 
in supplying the vacancy, Sub-s. (2) 
of Section 8 lays down that if no 
appointment is made within 15 days 
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after the service of the said notice, 
the court may. on the application of 
the party who gave the no- 
tice and after giving the 
other parties an opportunity of being 
heard, appoint an arbitrator or arbi- 
trators “who shall have like powers 
to act in the reference and to make 
an award as if he or they had been 
appointed by consent of all parties.” 
The question is whether. having made 
the appointment, the court acting 
under sub-section (2) can also make 
an order of reference to the arbitra- 
tor. The Act contemplates. three 
kinds of arbitration: (i) arbitration 
without intervention of a court, 
dealt with in chapter II of the Act 
which includes Section 3 to Sec, 19, 
(ii) arbitration. with intervention of 
a court where there is no suit pend- 
ing, dealt with in chap, ITI which con- 
sists of only one section, viz. Sec. 20; 
and (iii) arbitration in suits. which 
is covered by chapter IV. It is clear 
from the provisions of chapter [I 
that after the appointment of arbi- 
trator, the proceedings are to be out- 
side court, and up to the stage 
of filing the award intervention of 
court is not contemplated unless any 
occasion arises reauiring the court 
to remove the arbitrator under Sec- 
tion 11. An agreement to submit 
differences to arbitration implies an 
agreement to refer the differences to 
the arbitrator. Section 8 only em- 
powers the court to appoint an arbi- 
trator where the parties do not con- 
cur in the appointment. Section 20 
occurring in chapter III contains pro- 
visions for arbitration with the in- 
tervention of a court where there is 
no suit pending. Section 20 reads: 


“20, Application to file in Court 
arbitration agreement. 

(1) Where any persons have en- 
tered into an arbitration agreement 
before the institution of any suit with 
respect to the subiect-matter of the 
agreement or any part of it, and 
where a difference has arisen to 
which the agreement applies, they or 
any of them, instead of proceeding 
under Chapter II, may apply to a 
Court having jurisdiction in the mat- 
ter to which the agreement relates, 
that the agreement be, filed in 
Court. 

(2) The application shall be in 
writing and shall be numbered and 


A.B. 


registered as a suit between one or 
more of the parties interested or 
claiming to be interested as plaintiff 
or plaintiffs and the remainder as 
defendant or defendants, if the ap- 
plica2ion has been presented by all 
the parties. or. if otherwise. between 
the applicant as plaintiff and the 
other parties as defendants. 

(3) On such application being 
made, the Court shall direct notice 
thereof to be given to all parties to 
the agreement other than the appli- 
cants. requiring them to show cause 
within the time specified in the no- 
tice why the agreement should not 
be filed. 

(4) Where no sufficient cause is 


shown, the Court shall order the 
agreement to be filed, and shall 
make an order of reference to the 


arbitrator appointed by the parties, 


whether in the agreement or other- | 


wise, or, where the parties cannot 
agree upon an arbitrator, to an arbi- 
trator appointed by the Court. 

(5) Thereafter the arbitration 
shall proceed in accordance with, and 
shall be governed by, the other pro- 
visions of this Act, so far as they can 
be made applicable.” 

This section confers power on the 
court to order the agreement to be 
filed and. further, to make an order 
of reference to the arbitrator ap- 
pointed by the parties. or, where the 
parties cannot agree upon an’ ap- 
pointment, to an arbitrator appoint- 
ed by the court. Sub-section (1) of 


section 20 makes it plain that the 
provisions of the section can be 
availed of only if no proceeding 


under chapter II has been initiated. 
Section 8 does not contain any pro- 
vision empowering the court to make 
an order of reference to the arbitra- 
tor as one finds in sub-section (4) of 
Section 20, Thus it seems clear that 
the court in the instant cases had no 
jurisdiction. after appointing an arbi- 
trator under Section 8 (2), to pro- 
ceed further to make an order re- 
ferring the disputes to the arbitra- 
tor. 

5. The auestion which now 
arises is whether the awards could 
be set aside as invalid because the 
reference was incompetent. Sec. 30 
of the Act which sets out the grounds 
for setting aside an award is in 
these terms'— 
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“30. Grounds for aside 
award. ; , 

An award shall not be set aside 
except on one or more of the fol- 
lowing grounds, namely: ` 


(a) that an arbitrator or umpire 


setting 


has misconducted himself or the 
proceedings; 
(b) that an award has, been 


made after the issue of an order by 
the Court superseding the arbitration 
or after arbitration proceedings have 
become invalid under Section 35; 

(c) that an award has been im- 
properly procured or is otherwise 
invalid.” 

According to the respondent an 
award obtained on an invalid refer- 
ence is also invalid and is covered 


by clause (c) of Section 30. It was. 


argued on behalf of the appellant, on 
the authority of the Privy Council in 
Chhabba Lal v. Kallu Lal, 73 Ind 
App 52 = (AIR 1946 PC 72) that the 
words “otherwise invalid” in See. 30 
(c) did not cover a case where the 
award was challenged on the ground 
of some invalidity attaching to any- 
thing outside the award itself. 2 
Chhabba Lal’s case the Privy Council 
held that an objection to. the validity 
of a reference to arbitration did not 
come within the provisions of para- 
graph 15 of the 2nd schedule. to the 
Code of Civil Procedure, 1908, 
which provided that no award was to 
be set aside except on the specific 


grounds mentioned therein, or 
the award “being otherwise im- 
valid.” This view which affirms 


that of Iqbal Ahmed J. in his dis- 


senting judgment in a Full Bench 
decision of the Allahabad High 
Court, Mt. Mariam v. Mt. Amina, 


AIR 1937 All 65 (FB) was taken in 
relation to an award on a reference 
made in a suit. Their Lordships ob- 
served: ' 


‘all the powers conferred 
on the court in relation to an award 
on a reference made in a suit pre- 
suppose a valid reference on which 
an award has been made which may 
be open to question. If there is no 
valid reference, the purported award 
is a nullity, and can be challenged 
in any appropriate proceeding.” 
There was no provision in the 2nd 
schedule to the Code of Civil Proce- 
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dure, which was repealed by the 
Arbitration Act, 1940, like Section 32 


‘or Section 33 of the Act, Section 32 


bars the institution of suits concern- 
ing arbitration agreements or awards 
and provides that no arbitration 
agreement or award shall be set 
aside. amended, modified or in any- 
way affected otherwise than as pro- 
vided in this Act; Section 33 says 
that a party to an arbitration agree- 
ment seeking to challenge the agree- 
ment or the award must do so by 
making an application to the court. 
When the 2nd schedule to the Code 
of Civil Procedure was in force, an 
award made on an invalid reference 
could be set aside only by filing a 


‘suit which was then the “appropriate 


proceeding”, but now the proceeding 
appropriate for the same purpose is 
an application to the court” as -the 
respondent in these cases has done. 
Also. these are cases of arbitration 
without the intervention of court, 
and the observation from the judg- 
ment in ‘Chhabba Lal’s case, quoted 
above, that a reference in a suit 
should be presumed to be a valid 
reference, does not apply to these 
eases, The words “or is otherwise 
invalid” in clause (c) of Section 30 
are wide enough to cover all forms 
of invalidity including invalidity of 
the reference. We do not find any 
reason why the general and unqua- 
lified language of clause (c) should 
not include an award on an invalid 
reference which is a nullity. The 
eases cited at the Bar show that 
all the High Courts with only one 
or two exceptions have taken this 
view. We hold therefore that the 
awards challenged in these appeals 
are nullities and have been rightly 
set aside by the High Court, In the 
view we have taken it is not neces- 
sary to consider the other. question, 
whether Brig. Bhandari who made 
awards was the officer answering 
the description of Director of Farms, 
General Headquarters, Simla, to 
whom the court had referred the 


disputes. In the result the appeals 
fail and are dismissed with costs. 
One set of hearing fee. 


Appeals dismissed. 
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AIR 1876 SUPREME COURT 1750 
(From: Allahabad)* — 
A, N. RAY C. J., M. H. BEG. 
R. S SARKARIA, P. N. SHIN- 
GHAL AND JASWANT 
SINGH, JJ. ; 
State of U. P., Appellant v. 
Poosu and another, Respondents. 
Criminal Misc, Petns, Nos. 1 and 
243 of 1975. - 
Civil Appeal No. 384 of 1974 
with Criminal Misc. Petn. No. 546 of 


1975 and Civil Appeal No, 217 of 
1973, D/-. 2-4-1976. 
(A) Constitution of India, Arti- 


eles 136, 142 and 21 — Special leave 
to appeal against order of acquittal 
on a capital charge — Supreme 
Court can direct rearrest of accused 
— It can exercise the same powers 
which the High Court has under 
Section 427, Cr. P. C. — No in- 
fringement of Art. 21, (Criminal P. C. 
(1898), Section 427). 


The Supreme Court while grant- 
ing special leave to appeal against 
an order of acquittal on a capital 
charge is competent by virtue of 
Article 142 read with Article 136, to 
exercise the same powers which the 
High Court has under Section 427. 
(Case law discussed). (Para 18) 


As soon as the High Court on 
perusing a petition of appeal against 
an order of acquittal, considers that 
there is sufficient ground for inter- 
fering and issuing process to the 
Tespondent, his status as an accused 
person and proceedings against him, 
revive. The question of judging his 
guilt or innocence in respect of the 
charge against him, once more be- 
comes sub judice. Similar is the 
position when the Supreme Court, in 
its discretion, grants special leave to 
appeal under Article 136 of the Con- 
stitution, against an order of acquit- 
tal passed by the High Court. 

(Paras 10, 11) 

Whether in the circumstances of 
the case, the attendance of the ac- 
cused respondent can be best secured 
by issuing a bailable warrant or non- 
bailable warrant, is a matter which 


*(Criminal Appeal No, 710 and Re- 
ferred No. 34 of 1973, D/- 24-10- 
1973—(Al1L)). 
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Tests entirely in the discretion of the 
Court. Although, the discretion is 
exercised judicially, it is not possi- 
ble to computerise and reduce into 
immutable formulae the diverse con- 
siderations on the basis of which 
this discretion is exercised, Broadly 
Speaking, the Court would take in- 
to account the various factors, such 
as, “the nature and seriousness of 
the offence, the character of the evi- 
dence, circumstances peculiar to the 
accused, possibility of his absconding, 
larger interest of the public and 
State.” In addition, the Court may 
also take into consideration the pe- 
riod during which the proceedings 
against the accused were pending in 
the courts below and the period 
which is likely to elapse before the 
appeal comes up for final hearing in 
the Court. This overriding discre- 
tionary jurisdiction under Article 
136 is invoked sparingly, in excep- 
tional cases, where the order of ac- 
quittal recorded by the High Court 
is perverse or clearly erroneous and 
results in a gross miscarriage of jus- 
tice. (Para 13) 


An order directing the re-arrest 
and detention of an accused who 
had been acquitted by the High 
Court of a capital offence, does not 
m anyway offend Article 21 or any 
other fundamental right guaranteed 
in Part III of the Constitution. Such 
an order is made by the Supreme 
Court in the exercise of its plenary 
Jurisdiction conferred by Articles 136 
and 142, By no stretch of imagina- 
tion can it be said that such an 
order deprives the accused of his li- 
berty in a manner otherwise than 
in accordance with procedure esta- 
blished by law. ` (Para 14) 


Cases Referred: Chronological Paras 


AIR 1963 SC 200 = (1963) 2 SCR 
405 = 1963 (1) Cri LJ 235 3 
AIR 1963 SC 996 = 1963 Supp .(1) 
SCR 885 3 
AIR 1962 SC 253 = (1962) 3 SCR 622 


= 1962 (1) Cri LJ 215 13 
AIR 1961 SC 112 = (1961) 1 SCR 
497 12 
AIR 1960 SC 82 = (1960) 1 SCR 749 
= 1960 Cri LJ 158 4 
AIR 1960 SC 1125 = (1961) 1 SCR 
144 = 1960 Cri LJ 1504 4 
ATR 1958 SC 86 = 1958 SCR 595 3 
ILR (1955) Cut 589 7 


f 
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AIR 1950 SC 27 = 1950 SCR 88 = 
51 Cri LJ 1383 3 

AIR 1945 PC 94 = 72 Ind App 120 
= 46 Cri LJ 662 3 

AIR 1934 PC 227 (2) = 61 Ind App 
398 = 36 Cri LJ 786 3 

(1887) ILR 9 All 528 = 1887.All WR 
156 


(1887) ILR 1 Cal 281 7 
(1878) ILR 2 All 340 (FB) 7 
2 Bens 228 iG 


Judgment of the Court was de- 
lHvered by 


SARKARIA, J.-— The common 
question referred to the Constitution 
Bench in these two cases is: Whether 
the Supreme Court while granting 
Special Leave to appeal under Arti- 
cle 136 of the Constitution, against 
an order of acquittal on a capital 
charge, has the power to issue a non- 


.. bailable: warrant for the arrest and 
` committal to prison of .the accused- 


respondent who had been acquitted 
by the High Court? 


2. Mr. R. K. Garg, Counsel 
for the accused-respondents herein, 
contends that while the Legislature 
has, in its wisdom, empowered the 
High Court to cause an accused per- 
son to be arrested and committed to 
prison pending the disposal of the 
appeal against acquittal, no such 
‘power has been conferred on the 
Supreme Court by the Code or any 
other statute, According to Counsel, 
in the absence of a specific statutory 
provision, the inherent power of the 
Court to do complete justice under 
the Code or even under Article 142 
of the Constitution cannot be invok- 
ed to order deprivation of the liberty 
of a person who has been found in- 
nocent and acquitted by the High 
Court on all the charges against him 
because such an order would be vio- 
lative of Articles. 14, 19 (1) (a) to (g) 
and 21 of the Constitution. It is 
maintained that even after the grant 
of special leave to appeal under 
Article 136 against an order of ac- 
quittal passed by the High Court, 
the acquittal and the findings on 
which it is based, remain fully in 
‘force during the pendency of appeal 
by the State. It is contended that 
once it is ensured that the accused 
respondent will be available to sub- 
mit himself to the final orders of 
this Court that may be passed in the 
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appeal under Article 136, the in- 
herent powers of the Court under 
the Code or under Article 142 ex- 
haust themselves. 


3. In support of his conten- 
tions, Counsel has referred to State 
of U. P. v. Mohamed Nooh; 1958 
SCR 595 = (AIR 1958 SC 86) and 
A. K. Gopalan v, State of Madras, 
1950 SCR 88 = (AIR 1950 SC 27); 
Jairam Das v. King Emperor, 72 Ind 
App 120 = (AIR 1945 PC 94): Sheo 
Swarup v. The King Emperor, 61 
Ind App 398.= (AIR 1934 PC 227 
(2)) and M. G, Agarwal v. State of 
Maharashtra, (1963) 2 SCR 405 = 
(AIR 1963 SC 200); Prem Chand -Garg 
v. Excise Commr., U, P., - Allahabad, 
(1963) Supp (1) SCR 885 = (AIR 
1963 SC 396). 


4. As against this, Mr. Uniyal 
and Mr. O. P, Rana, submit that by 
virtue of Article 142 read with 
Article 136 of the Constitution, this 
Court pending disposal of an appeal 
against an order of acquittal, is com- 
petent to exercise the same powers 
which are conferred on the High 
Court by the Code of Criminal Pro- 
cedure, In support of this conten- 
tion, Mr. Rana has referred to State 
of U, P, v. Deoman Upadhyaya, 
(1961) 1 SCR 14 = (AIR 1960 SC 
1125); Abdul Rehman Mahomed Yu- 
suf v. Mahomed Haji Ahmed Agbot- 
wala, (1980) 1 SCR 749 = (AIR 
1960 SC 82). 


5. We are unable to accept 
the contentions advanced by Mer. 
Garg. f : 

6. To appreciate the point in- 
volved, it will be useful to have a 
look at the provisions of Section 427 
of tne Code of Criminal Procedure, 
1858 and its historical perspective. 
This section (which has been re-en- 
acted as Section 390 of the new Code 
of 1973) provides: 

“When an appeal is presented 
under Section 411A sub-section (2), 
‘or Section 417, the High Court may 
issue a warrant directing that the 
accused be arrested and brought be- 
fore it or any subordinate Court, 
and the Court before which he is 
brought may commit him to prison 
pending the disposal of the appeal, 
or admit him to bail.” 

7. It may: be noted that this 


provision was- for the first time en- 
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acted in the Code of 1882. But even 
before its enactment, the High Court 
as a matter of judicial practice, had 
the power, -pending the appeal 
against an order of acquittal, to se- 
cure the attendance of the azcused- 
respondent by bailable or non-bail- 
able warrants, As pointed out by 
Panigrahi C. J. in State v. Badapalli 
Adi, ILR (1955) Cut 589 “what was 
formerly the judicial practice re- 
ceived statutory recognition in the 
year 1882 when this provision in 
Section 427, Criminal Procedure 
Code, was introduced.” In Empress 
of India v. Mangu, (1878) ILR 2 All 
340 (FB) (which was decided several 
years before the addition of this 
provision in the Code), a Full Bench 
of Allahabad High Court held, that 
the High Court has the power to 
cause the arrest and detention of the 
accused in prison, pending an ap- 
peal against an order of acquittal, To 
the same effect was the decision of 
the Calcutta High Court in Queen 
v. Gobin Tewari, (1887) ILR 1 Cal 
281. Again in Queen-Empress vV. 
Gobardhan, (1887) ILR 9 All 528, Sir 
John Edge, Chief Justice without 
laying down any inflexible rule, em~ 
phasised that it is not desirable that, 
pending the appeal against acquittal 
in a capital case, the prisoner should 
remain at large while his fate is be- 
ing discussed by the High Court. 
The ratio of this decision was fol- 
lowed by a Division Bench of Orissa 
High Court in State v. Badapalli 
Adi (supra). 


8. Viewed in this perspective, 
it is clear that even before the en- 
actment of this provision, the High 
Court had the power to cause, in its 
discretion, the arrest and detention 
in prison of the accused-respondent 
or his enlargement on bail, pending 
disposal of the appeal against his 
acquittal. This power was ancillary 
to and necessary for an effective exer- 
cise of its jurisdiction in an appeal 
against an order of acquittal, con- 
ferred on the High Court by the 
Code. 

9. As far back as 1824, in the 
English case. Bana v. Methuen, 2 
Bens 228 Best J.. following an 
older precedent, enunciated the rule 
that: 

“when an act of Parliament 
gives a justice jurisdiction over an 


~ 
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offence, it impliedly gives him a 
power to make out a warrant, and 
bring before him any person charg- 
ed with such offence.” 

14. This is the rationale of 
Section 427. As soem- as the High 
Court on perusing a petition of ap- 
peal against an order of acquittal, 
considers that there is sufficient 
ground for interfering, and issuing 
process to the respondent, his status 
as an accused person and the pro- 
ceedings against him, revive. The 
question of judging his guilt or in- 
nocence in respect of the charge 
against him, once more becomes sub 
judice. 

1l. Similar is the position 
when the Supreme Court, in its dis- 
cretion, grants special leave to ap- 
peal under Article 136 of the Con- 
stitution, against an order of acquit- 
tal passed by the High Court. 


12. Article 136 confers on the 
Supreme, Court, to the same power 
which was vested in the Crown to 
grant special leave to appeal to His 
Majesty-in-Council (which in prac- 


tice meant the Judicial Committee of . 


the Privy Council in England) to 
convicted persons from India. This 
Article is couched in very spacious 
phraseclogy, The power under it can 
be exercised in respect of "any 
judgment, decree, determination, sen- 
tence or order in any cause, matter 
passed or made by any ccurt or tri- 
bunal in the territory of India.” As 
pointed out by this Court in K. M. 
Nanavati v. State of Bombay, (1961) 
1 SCR 497 = (AIR 1961 SC 112). 
“this wide and comprehensive 
power in respect of any determina- 
tion of any court or tribunal must 
carry with it the power to pass 
orders incidental or ancillary to the 
exercise of that power”, 
That is why, Article 142 in equally 
extensive terms gives this Court 
power “to make such ‘order as is 
necessary for doing complete justice 
in any cause or matter before it and 
any decree so passed or order so 
made shall be enforceable throughout 
the territory of India.” With the 
same end in view, clause (2) of that 
Article (subject of course to law, if 
any, made ‘by Parliament) gives this 
Court “all and every power to make 
any order for the purpose of secur- 
ing the attendance of any person.” 
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13. Thus there can be no 
doubt that this Court while granting 
special leave to appeal against an 
order of acquittal on a capital charge 
is competent by virtue of Article 142 


read with Article 136, to exercise 
the same powers which the High 
Court has under Section 427, Whe- 


ther in the circumstances of the 
case, the attendance of the accused 
respondent can be best secured by 
issuing a bailable warrant or non- 
bailable warrant, is a matter which 
rests entirely in the discretion of the 
Court. Although, the discretion is 
exercised judicially, it is not possible 
to computerise and reduce into im- 
mutable formulae the diverse consi- 
derations on the basis of which this 
discretion is exercised, Broadly 
speaking, the Court would take into 
account the various factors, such as, 
“the nature and seriousness of the 
offence, the character of the evi- 
dence, circumstances peculiar to the 
accused, possibility of his abscond- 
ing, larger interest of the public and 
State” — see The State v, Jagjit 
Singh, (1962) 3 SCR 622 = (AIR 
1962 SC 253), In addition, the Court 
may also take into. consideration the 
period during which the proceedings 
against the accused were pending in 
the courts below and the period 
which is likely to elapse before 
appeal comes up for final hearing in 


this Court. In the context, it must 
be remembered that this overriding 
discretionary jurisdiction under 


Article 136 is invoked sparingly, in 
exceptional cases, where the order of 
acquittal recorded by the ‘High 
‘|Court is perverse or clearly errone- 
ous and results in a gross miscarriage 
of justice. 


14. Nor do we find any me- 
rit in the contention that an. order 
directing the re-arrest and detention 
of an  accused-respondent who had 
been acquitted by the High Court of 
a capital offence, in any way, of- 
fends Article 21 or any other funda- 
mental right guaranteed in Part IH 
of the Constitution, Such an order 
is made by this Court in the exer- 
cise of its plenary jurisdiction con- 
ferred by Articles 136 and 142 of 
the Constitution. By no stretch of 
imagination can it be said that such 
an order deprives the accused-res- 
pondent of his liberty in a manner 
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otherwise than in accordance with 
procedure established by law. 


15. It is not necessary to bur- 
den this judgment with a discussion 
of the rulings cited by Mr. Garg. 
Suffice it to say that the facts of 
those cases were entirely different 
and they have no bearing on the 
point in issue before us. 


16, For all the foregoing rea- 
sons, we answer the question posed 
at the commencement of this judg- 
ment in the affirmative and dispose 
of the reference accordingly. 


Reference answered 
accordingly. 





AIR 1976 SUPREME COURT 1753 
(From Calcutta: 1972 Tax LR 
815 (FB)) 

H. R. KHANNA AND P. K. Go- 
SWAMI, JJ. 


The Inceme-tax Officer, Calcutta 
and others, Appellants v. 


ani 

Mewal Das, Respondent. 

Civil Appeal No, 2526 of 1972, 
D/- 30-3-1976. 
. (A) Income-tax Act (1961), Sec- 
tion 147 — Re-opening of assess- 
ment — “Reason to believe’ — “In- 
formation” — Definite information 
necessary, 


The reasons for the formation of 
the belief must have a rational con- 
nection with or relevant bearing on 
the formation of the belief. Rational 
connection postulates that there must 
be a direct nexus or live link be- 
tween the material coming to the no- 


tice of the Income-tax Officer and 
the formation of his belief that 
there has been escapement of the 


income of the assessee from assess- 
ment in the particular year because 
of his failure to disclose fully and 
truly all material facts. It is no 
doubt true that the court cannot go 
into the sufficiency or adequacy of: 
the material and substitute its own 
opinion for that of the Income-tax 
Officer on the point as to whether 
action should be initiated for re- 
opening assessment, At the same 
time it must be remembered that it 
is not any and every material, how- 


DT/DT/B85/76/MVJ 


1754 S.C, [Prs, 1-2] I. T, Officer Calcutta v, Lakhmani (Khanna J.) 


soever vague and indefinite or dis- 
tant, remote and far-fetched, which 
would warrant the formation of the 
belief relating to escapement of the 
income of the assessee from assess- 
ment. The fact that the words ‘“de- 
finite information” which were there 
in Section. 34 of the Act of 1922 at 
one time before its amendment in 
1948 are not there in Section 147 of 
the Act of 1961 would not lead to 
the conclusion that action can now 
be taken for reopening assessment 
even if the information is wholly va- 
gue, indefinite, far-fetched and re- 
mote, The reason for the formation 
of the belief must be held in good 
faith and should not be a mere pre- 
tence. (Para 11) 


The powers of the Income-tax 
Officer to reopen assessment though 
wide are not plenary. -The words of 
the statute are “reason to believe” 
and not “reason to suspect”. The 
reopening of the assessment after 
lapse of many years is a serious mat- 
ter. The Act, no doubt, contempla- 
tes: the reopening of the assessment 
if grounds exist for believing that in- 
come of the assessee has escaped as- 
sessment, The underlying reason for 
that is that instances of concealed 
income or other income escaping as- 
sessment in a large number of cases 
come to the notice of the income tax 
authorities after the assessment has 
been completed. The provisions of the 
Act in this respect depart from the 
normal rule that there should be, 
subject to right of appeal and revi- 
sion, finality about orders made in 
judicial and quasi-judicial proceed- 
ings. It is, therefore, essential that 
before such action is taken the re- 
quirements of the law should be 
satisfied. The live link or close 
nexus which should be there be- 
tween the material before the In- 
come-tax: Officer in the case in ques- 
tion and the belief which he was to 
form regarding the escapement of 
the income of the assessee from as- 
sessment because of the latter’s fail- 
ure or omission to disclose fully and 


truly all material facts was missing. 


in the case. In any event, the link 
was too tenuous to provide a legally 
sound basis for reopening the as- 
sessment, 1972 Tax LR 815 (Cal) 
(FB), Affirmed, (Para 12) 


ALR. 


Cases Referred: Chronological Paras 
AIR 1971 SC 730 = 79 ITR 603 = 
1971 Tax LR 198 3, 
AIR 1967 SC 523 = 63 ITR 219 8 
AIR 1961 SC 372 = 41 ITR 19% 8 


Mr, G. C. Sharma, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate with 
him), for Appellant; Dr. D. Pal and 
Mr. B. Sen, Sr. Advocates, (Mrs. 
Leila Seth and M/s. P. K. Pal, S. R. 
Agarwala and Parveen Kumar, Advo- 
cates with him), for Respondent. 


Judgment of the Court was de- 


livered by 


KHANNA, J.:— This appeal on 
certificate is against the Full Bench 
Judgment of the Calcutta High Court 
whereby on petition under Article 
226 of the Constitution of India filed 
by the respondent that court by 
majority quashed notice under See- 
tion 148 of the Income-tax Act, 1961 
(hereinafter referred to as the Act) 
issued by appellant No. 2 (ncome- 
tax Officer E Ward, Hundi Circle, 
Calcutta) (hereinafter referred fo as 
the appellant) for the purpose of re- 
opening assessment of the income of 
the respondent for the assessment. 
year 1958-59. 


2. The respondent was as- 
sessed for the assessment year 1958- 
69 under Section 23 (3) of the 
Indian Income-tax Act, 1922 on June 
14, 1960, His total income was as- 
sessed to be Rs, 37.872. While mak- 
ing the assessment the Income-tax 
Officer allowed deduction of a sum 


-of Rs, 15,991 by way of expenses 


claimed by the respondent The ex- 
penses included Rs, 10,494/4 As/3 
pies by way of interest. Aceording 
to the respondent, he produced 
through his authorised representative 
all books of aecounts, bank state- 
ments and other necessary documents 
in connection with the return, On 
March 14, 1967 the respondent. re- 
ceived notice dated 8-3-1967 issued 
by the appellant under Sec. 148 of 
the Act stating that the appellant 
had reason to believe that the res- 
pondent’s income which was charge- 
able to tax for the assessment year 
3958-59 had escaped assessment 
within the meaning of Section 147 
of the Act and that the notice was 


being issued after obtaining the 
necessary satisfaction of the Com- 
missioner of Income-tax. The res- 


1976 I T Officer, Calcutta v, Lakhmani (Khanna J.) [Prs. 2-3] S.C. 1755 


pondent was called upon to submit 
within 30 days from the date of the 
service of the notice a return in the 
prescribed formof his income for the 
assessment year 1958-59,’ On May 2, 
1967 the respondent through his law- 
yer stated that there was no mate- 
rial on which the appellant had rea- 
son to believe that the respondent’s 
income had escaped assessment and, 
therefore, the condition precedent for 
the assumption of jurisdiction by the 
appellant had not been satisfied. The 
appellant was said to have no com- 
petence or jurisdiction to re-open the 
assessment under Section 147 of the 
Act on a mere change of opinion. 
The appellant was also called upon 
to furnish all the materials on which 
he had reason to believe that in- 


come had escaped assessment. AS, 
according to the respondent, there. 
was no satisfactory response from 


the appellant, he filed petition under 
Article 226 of the ‘Constitution for 
quashing the impugned notice. 


3. Tt was denied in the affi- 
davit on behalf of the appellant that 
all materials relevant and necessary 
for the assessment of the respon- 
dent’s income for the assessment year 
1958-59 had been produced before 
the Income-tax Officer at the time 
of the original assessment, It was 
further stated: 


“Subsequent to the assessment 
for assessment year 1958-59, it was 
discovered, inter alia, that some of 
the loans shown to have been taken 
and interests alleged to have been 
paid thereon by the petitioner during 
the relevant assessment year were 
not genuine. The Income-tax Officer 
had reason to believe and bona fide 
believed that the said alleged loans 
and the interest alleged to have been 
paid thereon are not genuine, ff 
necessary, I erave leave te produce 
before the Hon’bie Judge hearing the 
application, the ‘relevant records on 
the basis of which the said Income- 
tax Officer had reason to believe that 
the income of the petitioner escaped 
assessment as aforesaid at the hear- 
ing of the application.” 

During the pendency of the proceed- 
ings the High Court directed that a 
.copy of the report made by the ap- 
pellant to the Commisssioner of In- 
come-tax for obtaining latter’s sanc- 


tion under Section 147 be produced. 
The report was accordingly produc- 
ed. and the same reads as under: 

“There are hundi loan credits in 
the name of Narayansingh Nandalal. 
D. K. Naraindas, Bhagwandas Sri- 
chand, etc., who are known name- 
lenders, and also hundi loan credit 
in the name, Mohansingh Kanayalal, 
who has since confessed he was do- 
ing only name-lending. In the ori- 
ginal assessment these credits were 
not investigated in detail, As the 
information regarding the bogus na- 
ture of these.credits is since known, 
action under Section 147 (a) is called 
for to reopen the assessment and as- 
sess these credits as the undisclosed 
income of the assessee, The asses- 
See is still claiming that the credits 
are genuine in the assessment pro- 
ceedings for 1962-63, Commissioner’s 
sanction is solicited to reopen the 
assessment: for 1958-59, under Sec- 
tion 147 (a).” 


All the three Judges who constituted 
the Full Bench found that the as- 
sessee was not being charged with 
omission to disclose all facts: he was 
charged for having made an untrue 
disclosure because the assessee had 
stated that he had received certain 
sums of money from certain persons 
as loans when, in fact, he had not 
received any sum at ‘all from those 
persons. It was also stated by the 
assessee at the time of the original 
assessment that he had paid interest 
to certain persons when, in fact, he 
had not, if the information received 
later was true. The duty of the as- 
sessee, it was held, was not only to 
make a full disclosure of all mate- 
rial facts, his duty was also tomake 
a true disclosure of facts and not to 
mislead the assessing officer by dis- 
closing certain things ` which did not 
represent facts. The High Court ac- 
cordingly held that once an assessee 
infringes this rule, any subsequent 
discovery of fact by the assessing 
officer which would raise a reason- 
able belief in his mind that the as- 
sessee had not made a true and cor- 
rect disclosure of the facts and had 
thereby been responsible for escape- 
ment of his income from assessment 
would attract Section 147 of the 
Act. Two of the learned Judges, A. 
K. Mukherjea and S. K. Mukherjea 
JJ., however, took the view that the 
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conditions precedent for the exercise 
of jurisdiction by the Income-tax 
Officer under Section 147 of the In- 
come-tax Act were not fulfilled in 
the case as the report submitted by 
the Income-tax Officer to the Com- 
missioner for sanction under Section 
147 (a) was defective, The defects 
in the report, in the opinion of the 
High Court, were the same as had 
been pointed out by this Court in 
the case of Chhugamal Rajpal v. S. 
P. Chaliha, 79 ITR 603 = (AIR 1971 


SC 730). The Commissioner while 
according permission for taking ac- 
tion under Section 147, it was ob- 


served, acted mechanically because 
the Commissioner had not expressly 
stated that he was satisfied that this 
was a fit case for the issue of notice 


under Section 148. As against — the 
majority, Sabyasachi Mukharji J. 
held that notice under Section 148 


of the Act was valid and did. not 
‘suffer from any infirmity. It was 
also observed that the Commissioner 
of Income-tax had not acted impro- 
perly in giving sanction. 


4, In the result, by majority 
the High Court quashed the notice 
issued by the appellant to the res- 
pondent. 


5. In appeal before us Mr. 
Sharma on behalf of the appellants 
has assailed the judgment of the 
majority of the learned Judges in so 
far as they have held that the report 
submitted by the Income-tax Officer 
to the Commissioner of Income-tax 
for sanction was defective. As against 
that, Dr. Pal on behalf of the as- 
sessee-respondent has canvassed for 
the correctness of the view taken by 
the majority regarding the defective 
nature of the report, Dr. Pal has in 
his own turn assailed the finding of 
all the three learned Judges of the 
High Court in so far as they have 
held that the assessee was being 
charged with omission to disclose 
true facts, Contention has also been 
advanced by Dr. Pal that the mate- 
rial on the basis of which the In- 
come-tax Officer initiated these pro- 
ceedings for reopening the assess- 
ment did not have a rational connec- 
tion with the formation of the be- 
lief that the assessee had not made a 
true disclosure of the facts at the 
time of the original assessment, 


ALR, 


6. Before dealing with the 
points of controversy, it would be 
useful to reproduce the relevant pro- 
visions of the Act. Sections 147 and 
148 which deal with income escaping 
assessment and issue of notice where 
income has escaped assessment read 
as under: 

“147, Income escaping assess» 
ment.— If— 

(a) the Income-tax Officer has 
reason to believe that, by reason of 
the omission or failure on the part of 
an assessee to make a return under 
Section 139 for any assessment year 
to the Income-tax Officer or to dis- 
close fully and truly all material 
facts necessary for his assessment for 
that year, income chargeable to tax 
has escaped assessment for that year, 
or 


(b) notwithstanding that thera 
has been no omission or failure as 
mentioned in clause (a) on the part 
of the assessee, the Income-tax Offi- 
cer has in consequence of informa- 
tion in his possession reason to be- 


` Heve that income chargeable to tax 


has escaped assessment for 


any as- 
sessment year, ; 

he may. subject to the provi- 
sions of Sections 148 to 153; assess 


or reassess such income or re- 
compute the loss or the depreciation 
allowance, as the case may be, for 
the assessment year concerned 
(hereafter in Sections 148 to 153 re- 
ferred to as the relevant assessment 
year). : 

Explanation 1.— For the pur- 
poses of this section, the following 
shall also be deemed to be cases 
where income chargeable to tax has 
escaped assessment, namely:— 

(a) where income chargeable to 
tax has been under-assessed; or 

(b) where such income has been 
assessed at too low a rate; or 

(c) where such income has been 
made the subject of excessive relief 
under this Act or under the Indian 
Income-tax Act, 1922 (XI of 1922); 
or 

(d) where excessive loss or de- 
preciation allowance has been com- 
puted. 

Explanation 2.— Production be- 
fore the Income-tax Officer of ac- 
count: books or other evidence from 
which material evidence could with 
due diligence have been discovered 
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by the Income-tax Officer will not 
necessarily amount- to disclosure 


within the meaning of this section. 

“S, 148. Issue. of notice where in- 
come has escaped assessment:— (1) 
Before making the assessment, re- 
assessment or recomputation under 
S. 147, the Income-tax Officer shall 
serve on the assessee a notice con- 
taining all or any of the require- 
ments which may be included in ano- 
tice under sub-s. (2) of S. 139: and the 
provisions of this Act shall, so far 
as may be, apply accordingly as if 
the notice were a notice issued under 
that sub-section. 


(2) The Income-tax Officer shall, 
before issuing any notice under this 
section, record his reason for doing 
so, 

Sub-section (1) of Section 149 pres- 
cribes the time limit for notice and 
reads as under: 

(1) No notice under Section, 148 
shall be issued, (a) in casés falling 
under clause (a) of Section 147— 


(i) for the relevant assessment 
year, if eight years have elapsed 
from the end of that year, unless the 
case falls under sub-clause (ii); 

(ii) for the relevant assessment 
year, where eight years, but not more 
than sixteen years, have elapsed 
from the end of that year, unless the 
income chargeable to tax which has 
escaped assessment amounts to or is 
‘likely to amount to rupees fifty 
thousand or more for that year; 

(b) in cases falling under clause 
(b) of Section 147, at any time after 
the expiry of four years from the 
end of the relevant assessment year.” 
Section 151 pertains to the sanction 
for issue of notice and reads as 
under: 

“151. Sanction for issue of no- 
tice.— (1) No notice shall be issued 
under Section 148 after the expiry of 
eight years from the end of the re- 
levant assessment year, unless the 
Board is satisfied on the reasons re- 
corded by the Income-tax Officer 
that it is a fit case for the issue of 
such notice. 

(2) No notice shall be issued 
under Section 148 after the expiry 
of four years from the end of the 
relevant assessment year, unless the 
Commissioner is satisfied on the rea- 
sons recorded by: the Income-tax 


` 
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` Officer that it is a fit case 


for the 
issue of such notice.” _ 

The provisions of Sections 147 to 153 
of the Act correspond to those of 
Section 34 of the Indian Income-tax 
Act, 1922, There have been some 
points of departure from the old 
law, but it is not necessary for the 


.Purpose of the present case to refer 


to them. 


7. It would appear from the 
perusal of the provisions reproduced 
above that two conditions have to 
be satisfied before an Income-tax 
Officer acquires jurisdiction to issue 
notice under Section 148 in respect 
of an assessment beyond the period 
of four years but within a period of 
eight years from the end of the re- 
levant year, viz., (1) the Income-tax 
Officer must have reason to believe 
that income chargeable to tax has 


` escaped assessment, and (2) he must 


have reason to believe that such in- 
come has escaped assessment by 
reason of the omission or failure on 
the part of the assessee (a) to make 
a return under section 139 for the 
assessment year to the Income-tax 
Officer, or (b). to disclose fully and 
truly material facts. necessary for 
his assessment for that year. Both 
these conditions must co-exist in 
order to confer jurisdiction on the 
Income-tax Officer, It ig also impera- 
tive for the Income-tax Officer to 
record his reasons before. initiating 
proceedings as required by Sec. 148 
(2). Another requirement’ is that 
before notice is issued after the ex- 
piry of four years from the end of 
the relevant assessment years, the 
Commissioner should be satisfied on 
the reasons recorded by the Income- 
tax Officer that it is a fit case for 
the issue of such notice. We may 
add that the duty which is cast upon 
the assessee is to make a true and 
full disclosure of the primary. facts 
at the time of the original assess- 
ment, Production before the In- 
come-tax Officer of the account 
book or other evidence from which 
material evidence could with due di- 
ligence have been discovered by the 
Income-tax Officer will not neces- 
sarily amount to disclosure contem- 
plated by law. The duty of the as- 
sessee in any case does not extend 
beyond making a true and full dis- 
closure of primary facts. Once he 
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has done that his duty ends, it is 
for the Income-tax Officer to draw 
the correct inference from the pri- 
mary facts. It is no responsibility of 
the assessee to advise the Income-tax 
Officer with regard to the inference 
which he should draw from the pri- 
mary . facts.: If- an Inecome-tax Officer 
draws an inference which appears 
subsequently to be erroneous, mere 
‘change of opinion with regard to 
that inference would not justify ini- 
tiation of: action for reopening as- 
sessment. 


8. The grounds or reasons 
which lead to the formation of the 
belief contemplated by Section 147 
(a) of the Act must have a material 
bearing on the question of escape- 
ment of income of the assessee from 
assessment because of his failure or 
omission to disclose fully and truly 
all material facts. Once there exist 
reasonable grounds for the Income- 
tax Officer to form the above belief, 
that would be sufficient to clothe 
him with jurisdiction to issue notice. 
‘Whether the grounds are adequate or 
not is not a matter for the Courtto 
investigate. The sufficiency of 
grounds which induce the Income- 
tax Officer to act is, therefore, not a 
justiciable issue. It is,- of course, 
open to the assessee to contend that 
the Income-tax Officer did not hold 
the belief that there had been such 
non-disclosure. The existence of the 
belief can be challenged by the as- 
sessee but not the sufficiency of rea- 
sons for the belief. The expression 
“reason to believe” does not mean a 
purely subjective satisfaction on the 
part of the Income-tax Officer. The 
reason must be held in good faith. 
It cannot be merely a pretence. It 
is open to the court to examine whe- 
ther the reasons for the formation 
of the belief have a rational con- 
nection with or a relevant bearing on 
the formation of the belief and are 
not extraneous or irrelevant for the 
purpose of the section, To this 
limited extent, the action of the In- 
come-tax Officer in starting proceed- 
ings in respect of income escaping 
assessment is open to challenge in a 
court of law (see observations of 
this Court in the case of Calcutta 
Discount Co. Ltd. v, Income-tax Of 
ficer, 41 TTR 191 = (AIR 1961 SC 
372) and S. Narayanappa v. Commr. 


ALR. 


of Income-tax, 63 ITR 219 = (AIR 
1967 SC 523) while dealing with 
corresponding provisions’ of the Indian 
Income-tax Act, 1922), 


9, Keeping the above -princi- 
ples in view, we may now turn our 
attention to the facts of the present 
case. Two grounds were mentioned 
in the report made by the Income- 
tax Officer for reopening the assess- 
ment of the assessee respondent 
with a view to show that his income 
had been under-assessed because of 
his failure to disclose fully and tru- 
ly material facts nécessary for the 
assessment. One was that Mohan 
Singh Kanayalal, who was shown to 
be one of the creditors of the as- 
sessee, had since confessed that he 
was doing only name-lending. The 
other ground was that Narayansingh 
Nandlal, D. K. Naraindas, Bhagwan- 
das Srichand, etc., whose names too 
were mentioned in the list of the 
creditors .of the assessee, were known 
name-lenđers. So far as the second 
ground is concerned, neither the 
majority of the Judges of the High 
Court nor the learned Judge who was 
in the minority relied upon that 
ground, Regarding that ground, th 
learned Judge who was in 
the minority observed- that no 
basis had been indicated as to how it 
became known that those creditors 
were known name-lenders and when 
it was known. The majority while 


not relying upon that ground placed. 


reliance upon the case of Chhugamal 
Rajpal, (AIR 1971 SC 730) (supra). 
In that case the Income-tax Officer 
while submitting a report to the 
Commissioner of Income-tax for ob- 
taining his sanction with a view to 
issue notice under Section 148 of the 
Act stated: 

“During the year the  assessee 
has. shown to have taken loans from 
various parties of Calcutta. From 
D. Is Inv, No. A/P/Mise. (5) D. L/ 
63-64/5623 dated August 13, 1965, 
forwarded to this office under C. I T., 
Bihar and Orissa. Patna’s letter No. 
Inv. (Inv) 15/65-66/1953-2017 dated 
Patna September 24, 1965 it appears 
that these persons are name-lenders 
and the transactions are bogus. 
Hence, proper investigation regarding 
these loans is necessary, The names 
of some of the persons from whom 
money is alleged to have been taken 
on loan on hundis are: 


nias 
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1. Seth Bhagwan Singh Sricha- 
ran. i i 


2. Lakha Singh Lal Singh 


3, Radhakissen Shyam Sunder, 
The amount of escapement involved 
amounts to Rs. 1,00,000.” ees 
In dealing with that report this 
Court observed: i 


“From the report submitted by 
the Income-tax Officer to the Com- 
missioner, it is clear that he could 
not have had reasons to believe that 
by reason of the assessee’s omission 
to disclose fully and truly all mate- 
rial facts necessary for his assess- 
ment for the accounting year in 


question, income chargeable to tax. 


has escaped assessment for that 
year; nor could it be said that he, 
as a consequence of information m 


his possession, had reasons to believe- 


that the income chargeable to tax 
has escaped assessment for that year. 
We are not satisfied that the In- 
come-tax Officer had any material 
before him which could satisfy the 
requirements of either clause (a) or 
clause (b) of Section 147. Therefore, 
he could not have issued a notice 
under Section 148.” ` $ 
Reference to the names of Narayan- 
singh Nandalal, D. K. Naraindas. 
Bhagwandas Srichand, ete, in the 
report of the Income-tax Officer to 
the Commr. of Income-tax in the ins- 
tant case does not stand on a bet- 
ter footing than the reference to the 
three names in the report made by 
the Income-tax Officer in the case of 
Chhugamal Rajpal. We could, there- 
fore, hold that the second ground men- 
tioned by the Income-tax Officer, i e., 
reference to the names of Narayan- 
singh Nandalal. D. K. Narain- 
das, Bhagwandas Srichand, etc., could 
not have led to the formation of the 
belief that the income ofthe respon- 
dent assessee chargeable to tax had 
escaped assessment for that year be- 
cause of the failure or omission of 
the assessee to disclose fully and 
truly all material facts, All the 
three learned Judges of the High 
Court, in our opinion, were justified 
in excluding the second ground from 
consideration. : i 


. 10. „We may now. deal with 
the first ground mentioned in the 
report of the Income-tax Officer to 
the Commissioner . of. : Income-tax.. 
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This ground relates to Mohansingh 
Kanayalal, against whose name there 
was an entry about the payment of 
Rs, -74 Annas 3 as interest in the 
books of the assessee, having made a 
confession that he was doing only 
name-lending, There is nothing to 
show that the above confession re- 
lated to a.loan to the assessee and 
not to someone else, much less to 
the loan of Rs, 2,500 which was 
shown to have been advanced by 
that person to the assessee-respon- 
dent. There is also no indication as 
to when that confession was made 
and whether it relates to the period 
from April 1, 1957 to March 31, 1958 
which is the subject-matter of the 
assessment sought to be reopened. 
The report was made on February 
13, 1967. In the absence of the date 
of the alleged confession, if would 
not be unreasonable to assume that 
the confession was made a -few 
weeks or months before the report. 
To infer from that confession that it 
relates to the period from April 1, 
1957 to March 31, 1958 and that it 
pertains to the loan shown to have 
been advanced to the assessee, in our 
opinion, would be rather far-fetched. 


it. As stated earlier, the rea- 
sons for the formation of the belief 
must have a rational connection with 
or relevant bearing on the forma- 
tion of the belief, Rational connec- 
tion postulates that there must be a 
direct nexus or live link between 
the material coming to the notice of 
the _Income-tax Officer and the for- 
mation of his belief that there has 
been escapement of the income of 
the ‘assessee from assessment in the 
Particular year because of his fail- 
ure to disclose fully’ and truly alt 
material facts. It is no doubt true 
that the court cannot go into the 
sufficiency or adequacy of the mate- 
rial and substitute its own opinion 
for that of the Income-tax Officer on 
the point as to whether action should 
be initiated for reopening assess- 
ment, At the same time we have 
to bear in mind that it is not any 
and évery material, howsoever vya- 
gue and indefinite or distant, remote 
and far-fetched, which would warrant 
the formation of the ‘belief relating 
to escapement of the income of the 
assessee from assessment, The fact 
that the ¿words “definite informa- 
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tion” which were there in Section 34 
of the Act of 1922 at one time þe- 
fore its amendment in 1948 are not 


there in Section 147 of the Act of 
1961 would not lead to the conclu- 
sion that action can now be taken 


for reopening assessment even if the 
information is wholly vague, 
nite, far-fetched and remote, The rea- 
son for the formation of the belief 
must be held in good faith and 
should not be a mere pretence, 


12. The powers of the In- 
come-tax Officer to reopen assess- 
not plenary. 
“rea- 
and not “reason to 
The reopening of the as- 
sessment after the lapse of many 
years is a serious matter, The Act, 
no doubt, contemplates the reopen- 
ing of the assessment if 













authorities 
after the assessment has been com- 
The provisions of the Actin 


judicial and 
quasi judicial proceedings. It is, 
therefore, essential that before such 
action is taken the requirements of 
the law should be satisfied. The live 
link or close nexus which should be 
there between the material before 
he Income-tax Officer in the present 
case and the belief which he was to 
form regarding the escapement of 
the income of the assessee from  as- 
sessment because of the latter’s fail- 
ure or omission to disclose fully and 
truly all material facts was missing 
in the case. In any event, the link 
was too tenuous to provide a legally 
sound basis for reopening the as- 
sessment. The majority of the learn- 
ed Judges in the High Court, in our 
opinion, were not in error in holding 
that the said material could not have 
led to the formation of the belief 
that the income of the assessee res- 
pondent had escaped assessment be- 
cause of his failure or omission to 
disclose fully and truly all material 
facts, We would, therefore, uphold 
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indefi- 
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the view of the majority and dismiss 
the appeal with costs, 
Appeal dismissed. 


AIR 1976 SUPREME COURT 1760 
` (From: Madhya Pradesh)* 
Y. V. CHANDRACHUD AND V. R. 
KRISHNA IYER, JJ, 

D. C. Roy, Appellant v. The 
Presiding Officer, Labour Court and 
others, Respondents. 

Civil Appeal No. 466 of 1970, D/- 
23-3-1976. 

(A) M. P. Industrial Employ- 
ment (Standing Orders) Rules (1963) 
Rule 7 — M. P. Standard Standing 
Orders Cl, 12 (b) — Major miscon- 
duct — M. P. State Road Transport 


Corporation — Collection of fare but 


not tickets issued to passengers by 
conductor — Ticket examiner not de- 
tecting misconduct of conductor, held 
guilty of “major misconduct.” 
<(Para’ 6) 
(B) Industrial Disputes Act. (1947) 
Schedule 2 Item 3 — Domestic en- 
quiry found defective by Labour 
Court — Dismissal, however, . found 
justified after considering evidence — 
Claim for back wages from order of 
dismissal till judgment of labour 
court — Held not maintainable. 


Where although the Labour 
Court. found that the domestic in- 
quiry was defective as it infringed 
the principles of natural justice, the 
employer led evidence before the 
Labour Court in support of the order 
of dismissal and on a fresh appraisal 
of that evidence, the Labour Court 
found that the order of dismissal 
was justified, it was held that the 
judgment of the Labour Court must 
relate back to the date on which 
the order of dismissal was passed. 
The employee was not, therefore, 
entitled to back wages from the date 
of dismissal until the date on which 
the Labour Court delivered judg- 
ment. AIR 1963 SC 1756 Applied; 
AIR 1959 SC 923, Distinguished: Ratio 
of AIR 1959 SC 1111 held not cor- 
rectly stated in AIR 1959 SC 1342. 

(Paras 8 and 10) 


*(Misc, Petn. No. 75 of 1968, D/- 
6-3-1968—(Madh Pra)). 
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{It was observed that the ratio 
of AIR 1963 SC 1756, should not to 
be construed as a charter for em- 
ployers to dismiss employees after 
the pretence of an enquiry] (Para 13) 
Cases Referred: Chronological Paras 


AIR 1963 SC 1756 = (1964) 2 SCR 


104 8, 10, 12, 13 
AIR 1959 SC 923 = 1959 Supp (2) 
SCR 836 7, 12 
a 1959 SC 1111 = (1960) 1 SCR 


7, 9, 10, 11 
AIR 1959 SC 1342 = (1960) 1 ET 
476 ; 


Mr, M. K. Ramamurthi, Sr. 
vocate, (Mr. Vineet Kumar, Advo- 
cate, with him), for Appel- 


lant; Mr, Ram Punjwani. Sr. Advo- 
cate, (Mr. Rameshwar. Nath, Advo- 
cate, with him), for Respondents. 


Judgment of ‘the Court was de- 
livered by 


CHANDRACHUD, J.:— The ap- 
pellant was working as a .Ticket Exa- 
miner in the Madhya Pradesh State 
Road Transport Corporation at its 
Nagpur Depot. .On March 21, 1964 a 
bus belonging to the Corporation was 


Checked by the: Flying Squad when ` 


nine and half passengers out of 26 
were found’ travelling without tic- 
kets, The appellant was on the bus 
in the discharge of his duties as a 
Ticket Examiner. The Flying Squad 
prepared a-‘Panchnama on the spot 
obtaining thereon the signatures of 
the appellant, the driver arid. the tic- 
ket conductor, It was found that the 
conductor had collected the fare 
from all the 26 passengers who were 
travelling in the bus but had not 
issued tickets to 9'/2 passengers. Since 
it was the duty of the appellant as 
a Ticket Examiner to check whether 


the conductor had collected fare from ` 


all the passengers and in token there- 
of had issued tickets to them, a 
charge-sheet was served on the ap- 
pellant for breach of clauses 12 (b) 
and (d) of the Madhya Pradesh 
Standard Standing Orders which gov- 
ern the matter by reason of Rule 7 
of the Madhya Pradesh Industrial 
Employment (Standing Orders) Rules, 
1963. A Domestic inquiry was there- 
after held into the charges and the 
appellant having been found guilty 
the Corporation, through its Depot 
Manager, dismissed him by an order 
dated August 14, 1964. 
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2. On December 9, 1964 the 
appellant filed an application in the 
Labour Court, Jabalpur, under Sec- 
tion 31 of the Madhya Pradesh In- 
dustrial Relations Act- challenging the 
validity of the Inquiry on various 
grounds and praying. that the order 
of dismissal be set aside and thatan 
order of- reinstatement be passed with 
back wages. By a preliminary order 
dated December 7, 1966 the Labour 
Court held that the Domestic tribu- 
nal did not hold a proper inquiry 
into the charges levelled against the 
appellant but that it was open to the 
Parties to lead evidence before it on 
the merits of the case and to satisfy 
it whether the appellant was guilty 
of the charges and further whether 
the conduct of the appellant was 


‘such as to call for an order of dis- 


missal, Parties thereafter led evi- 
dence before the Labour Court, on a 
consideration of which it held by an 
order dated August 18, 1967 that the 
appellant was guilty of the charges 
levelled against him and that in the 
circumstances of the case the punish- 
ment of dismissal was neither harsh - 
nor unjust. 


3. Feeling aggrieved by the 
aforesaid order of the Labour Court 
the appellant preferred a revision ap- 
plication to the ` Industrial “Court. 
Indore under Section 66 of the 
Madhya Pradesh Industrial Relations 
Act. The Industrial Court confirmed 
the findings of fact recorded by the 
Labour Court and upheld the order 
of dismissal. As regards back wa- 
ges, the Industrial Court held that 
the order of the Labour Court dated 
August 18, 1967 would relate back 
to the date when the appellant was 
dismissed by the Corporation and 
therefore the appellant was not en- 
titled to back wages till the date 
when the Labour Court .passed its 
final order. 


4. The appellant thereafter 
filed a petition in the High Court of 
Madhya Pradesh under Articles 226 
and 227 of the Constitution challeng- ~ 
ing the order of the Industrial 
Court. The High Court by its order 
dated 6-3-1968 dismissed the peti- 
tion in limine, though with a speak- 
ing order. It held that the omission 
of the appellant to check ticketless 
travellers in the bus which he had 
boarded as a Ticket Examiner 
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amounted to major misconduct under 
Standing Order 12 (by, The High 
Court further held that no interfer- 
ence was called for.on the question 
whether the order of dismissal was 
justified and since the order of the 
Labour Court related. back to the 
date when the order of dismissal was 
passed by the.Corporation, the appel- 
lant was not entitled to wages until 
the date on which the Labour Court 
passed the. judgment, The appellant 
has filed this appeal ‘in forma paupe- 
ris by special leave of this Court. 


5. Mr, M. K. Ramamurthi who 
appeared as an amicus curiae for the 
appellant raised two points for our 
consideration in this appeal. He con- 
tended in the first place that the 
charge made against the appellant 
does not amount to a “major mis- 
conduct” under the Madhya Pradesh 
Industrial Employment (Standing 
Orders) Rules, 1963 and_ secondly 
that in any event, the Labour Court 
having found that the Domestic tri- 
bunal had failed to hold a proper 
inquiry, the appellant was entitled to 


back wages until the final decision 
of the Labour Court. 
6. ‘The Madhya Pradesh — In- 


dustrial Employment (Standing 
Orders) Rules, 1963 provide by R.7, 
to the extent material, that the 
Standard Standing Orders for all 
undertakings to which the Madhya 
Pradesh Industrial Employment 
(Standing Orders) Act, 26 of 1961, 
applies shall be those set out in the 
Annexures to the Rules. We are 
concerned in this case with Standard 
Standing Order 12. (b) which pro- 
vides that “theft, fraud, or dishonesty 
in connection with the business or 
property of the undertaking” shall 
amount to a major misconduct on 
the part of an employee. The ap- 
pellant had evidently entered the 
particular bus in order to check it in 
his capacity as a Ticket Examiner 
and it is undisputed ‘that it was his 
duty to check whether the passen- 
gers travelling in the bus had paid 
the fare' and whether tickets -were 
issued to them by the conductor on 
collecting: the fare from them, The 
bus was carrying a complement: of 26 
passengers ‘out of whom 9/2 passen- 
gers did not hold tickets. The Pan- 
chnama which was drawn on the 
spot shows that the conductor had 
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collected the fare from the passen- 
gers but had not issued any tickets 
to them, There carmot be the least 
doubt that if the appellant were so 
minded, he could have easily detect- 
ed the misconduct of the conductor. 
Obviously, the appellant ‘had colluded 
with the conductor in depriving the 
Corporation of its legitimate earnings. 
The only explanation offered by the 
appellant was that he was not tra- 
velling in the bus at the ° relevant 
time and that explanation has been 
found to be false consistently by alt 
the courts. The appellant having 
acted dishonestly in connection with 
the business of the Corporation, he 
was clearly guilty ot a major mis- 
conduct. 


7. On the second question as 
to whether the appellant is entitled 
to back wages from the date of. dis- 
missal until the date on which the 
Labour Court delivered its judg- 
ment, learned counsel for the appel- 
lant relies strongly on the observa- 
tions made by. this Court in Manage- 
ment of Hotel Imperial, New Delhi 
v. Hotel Workers’ Union, (1960) t 
SCR 476 = (AIR 1959 sc 1342) to 
the following effect: | l 


"In -Phulbari Tea -Estate © v. Its 
Workmen, (1960) 1 SCR 32 = (AIR 
1959 SC 1111).the rider laid down in 
the case Messrs. Sasa Musa Sugar 
Works (P) Ltd, 1959 Supp (2) SCR 
836 = (AIR 1959 SC 923) was fur- 
ther extended-to a case of an adjudi- 
catión under Section 15 of the Act 
and it was pointed out that if there 
was any defect in the enquiry by the 
employer he could make good that 
defect by producing necessary evi- 
dence before the tribunal: but in 
that case. he will have. to pay the 
wages upto the date of the: award 
of the tribunal, even if the award 
went. in his favour.” (p. 487) (of 
SCR) = (at page 1347-of ATR). ; 


8. We will consider the im- 
pact and implication of the conclud- 
ing portion of. this passage but be- 
fore: we ‘do‘so,;-we must draw atten- 
tion fo a 5- Judge- Bench decision of 
this Court in P. H. Kalyani v, M/s 
Air France Calcutta, (1964) 2SCR 104 
= (AIR 1963 SC 1756) .whieh is 
directly in point. and. concludes the 
question under consideration. In 
that case an inquiry was held against 


e 
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an employee of M/s. Air France by 
the Station Manager; on whose find- 
ings the employee was dismissed by 
the Regional Representative of the 
Company on payment of one month’s 
wages. The employee challenged the 
order of dismissal by filing an appli- 
cation under Section 33A of the In- 
dustrial Disputes Act, 1947 on the 


ground that the Station Manager was - 


biased against him and: therefore the 


inquiry was vitiated as being con- 
trary to the principles of natural 
justice. The Labour Court took the 


view that the employee’s contention 
that the Station Manager was biased 
against him could not be brushed 
aside lightly but it went on to hold 
that even if there was some violation 
of the principles of natural justice 
on account of the bias of the Inquiry 
Officer, the Company was entitled to 
adduce, as it did, all the evidence 
before it in support of its action and 
therefore it was open to the Labour 
Court to decide on that evidence 
whether the action was justified and 
whether the approval to the order of 
dismissal should be granted, On go- 
ing into: that evidence, the Labour 
Court held that the breaches com- 
mitted by the employee were of a 
serious nature and the order of dis- 
missal passed by the employer was 
therefore justified. In an appeal by 
special leave against the decision of 
the Labour Court, it was contended 
in this Court on behalf of the em- 
ployee that since the Domestic in- 
quiry was found defective, the La- 
bour Court, even if it was of the 
opinion that the dismissal was justi- 
fied, should have ordered the dismis- 
sal from the date of its award and 
not from the date when the Regional 
Representative passed the order of 
dismissal. Rejecting this contention, 
this Court held: 


“The present is a case where the 
employer has held an inquiry though 
it was defective and has passed an 
order of dismissal and seeks appro- 
val of that order. If the inquiry is 
not defective, the Labour Court has 
only to see whether there was a 
prima facie ease for dismissal, and 
whether the employer had come to 
the bona fide conclusion that the em- 
ployee was guilty of misconduct. 
Thereafter on coming to the conclu- 
sion that the employer had bona 
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fide come to the conclusion that the 
employee was guilty i.e, there was 


no unfair labour practice and no 
victimisation, the Labour Court 
would grant the approval which 


would relate back to the date from 
which the employer had ordered the 
dismissal, If the inquiry is defec- 
tive for any reason, the Labour Court 
would also have to consider for it- 
self on the evidence adduced before 
it whether the dismissal was justi- 
fied. However, on coming to the 
conclusion on its own appraisal of 
evidence adduced before it that the 

al was justified its approval 
of the order of dismissal made by 
the employer in a defective inquiry 
would still relate back to the date 
when the order was made.” 


These observations directly. cover the 
case before us because though the 
Labour Court, in the instant case, 
found that the inquiry was defective 
as it infringed the principles of na- 
tural justice, it came to the conclu- 
sion after considering the evidence 
adduced before it, that the dismissal 
was justified. The award of the La- 
bour Court must therefore relate 
back to the date when the order of 
dismissal was passed on the termina- 
tion of the Domestic inquiry, 


9. The observations extracted 
earlier from the judgment of a 
3-Judge Benchin Hotel Imperial’s case 
(p. 487 of the Report) (SCR) = (at 
p. 1347 of AIR), on which the appel- 
lant relied strongly prima facie sup- 
port the appellants contention that 
if an inquiry is found to be defec- 
tive, the employer can make good the 
defect by producing the necessary 
evidence before the Labour Court 
but that in such a case he will have 
to pay wages up to the date of the 
decision of the Labour Court even if 
that decision went in his favour. The 
particular observations purport to 
summarize what was decided by the 
same Bench a fortnight earlier in 
Phulbari Tea Estate v. Its Workmen, 
(1960) 1 SCR 32 = (AIR 1959 SC 
1111). Learned counsel for the res- 
pondent took us closely through the 
judgment in Phulbari Tea Estate but 
we are unable to find anything in 
that judgment showing that when- 
ever there is a defect in a Domestic 
inquiry, the employer would have to 
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pay wages up to the date of the 
award of the Labour Court or the 
Industrial Tribunal even if the order 
passed in the Domestic inquiry was 
ultimately upheld by the Labour 
Court or the Tribunal, In Phulbari 
Tea Estate, the Domestic inquiry was 
in gross violation of the fundamen- 
tal principles of natural justice and 
was therefore vitiated. The emplo- 
yers did not lead proper evidence 
before the Tribunal to justify the 
order of dismissal and were content 
merely to produce before the Tribu- 
nal the statements which were re- 
corded during the inquiry. The em- 
. ployee therefore had no opportunity 
to cross-examine the witnesses before 
the Tribunal. Since the inquiry was 
bad and the Tribunal had no evi- 
dence before it to ascertain the order 
of dismissal it set aside that order 
but held that in the peculiar circum- 
stances of the case, the employee 
may be granted the alternative relief 
of compensation instead of an order 
of reinstatement. The Tribunal ac- 
cordingly granted to the employee 
pay and allowance from the date of 
his suspension till payment, The 
award of the Tribunal was upheld in 
appeal by this Court. 


10. It shall have been seen 
that in the case of Phulbari Tea 
Estate, (AIR 1959 SC 1111) the em- 
ployers made no attempt to make 
good the defect in the inquiry by 
producing necessary evidence before 
_the Tribunal and by affording an 
opportunity to the employee to cross- 
examine their witnesses, “This left 
the matters where they were”, as 
observed by Wanchoo J. who spoke 
on behalf of the Court, with the re- 
sult that the Tribunal which found 
that the inquiry was vitiated had no 
evidence before it to examine the le- 
gality.and propriety of the order of 
dismissal, In the instant case, the 
Domestic inquiry was held to be in 
violation of the principles of natural 
justice but the employer led evi- 
dence before the Labour Court in 
support of the order of dismissal and 
on a fresh appraisal of that evidence. 
the Labour Court found that the 
order of dismissal was justified, The 
ratio of P, H. Kalyani’s case. (AIR 
1963 SC 1756) would therefore gov- 
ern the case and the judgment of the 
Labour Court must relate back to 
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the date on which the order of dis- 
missal was passed. 


, 11. With great respect, the 
ratio of Phulbari-Tea. Estate, (AIR 
1959 SC 1111) is not stated correctly 
in the particular passage at page 487 
of the Report, (1960 (1) SCR) = (at 
page 1347 of AIR 1959 SC) ‘in the 
case of Hotel Imperial. That pas-~- 
Sage is partly a reproduction in sub- 
stance of what is said in Phulbari 
Tea Estate at page 38 of the Report, 
(1960-1. SCR) = (at page 1113 of 
AIR 1959 SC) but the last clause of 
the passage following the semi-colon 
1s an addition not borne out by the 
judgment in Phulbari Tea Estate. 


12. ; Counsel for the appellant 
also relied on. the decision of this 


Court in M/s. Sasa Musa Sugar 
Works (P) Ltd. v. Shobrati Khan, 
1959 Supp (2) SCR 836 = (AIR 1959 


SC 923) but that case is clearly dis- 
tinguishable. As pointed out by 
this Court in P, H. Kalyani’s case 
(AIR 1963 SC 1756), Sasa Musa was 
a case where an application had been 
made under Section 33 (1) of. the In- 
dustrial Disputes Act for permission 
to dismiss the employees and such 
permission was asked’ for, though no - 
inquiry whatsoever was held by the: 
employer and no decision was taken 
that the employees be dismissed, The - 
case for dismissal of the employees 
was made out for the first time in 
the proceedings under Section 33 (1) 
and it was for that reason’ that it 
was held that the employees were 
entitled to back wages until the 
decision of the application filed under 
Section 33, Commenting on the deci- 
sion in Sasa Musa, this Court ob- 
served in P. H, Kalyani’s case that 
the matter would have been differ- 
ent if in Sasa Musa, an inquiry had 
been held. the employer had come 
to the conclusion that the dismis<al 
was the proper punishment and had 
then applied under Section 33(1) for 
permission to dismiss the emplovees. 
“In those circumstances the permis- 
sion would have related back to the 
date when the employer came to the 
conclusion after an inquiry that dis- 
missal was the proper punishment 
and had applied for removal of the 


ban by an application under Sec- 
tion 33 (1).” (page 113). 
13. The second contention 


must also therefore fail, We would, 
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however, like to’ add that the deci- 
sion in P, H. Kalyani’s case (AIR 
1963 SC 1756) is not to be construed 
as a charter for employers to dis- 
miss employees after the pretence of 
an inquiry. The inquiry in the ins- 
tant case does not suffer from de- 
fects so serious or fundamental as 
to make it non est. On an appro- 
priate occasion, it may become 
necessary to carve an exception to 
the ratio of Kalyani’s case so as to 
exclude from its operation at least 
that class of cases in which under 
the facade of a domestic inquiry, the 
employer passes an order gravely 
detrimental to the employee’s inte- 
rest like an order of dismissal. An 
inquiry blatantly and consciously 
violating principles of natural justice 
may well -be equated with the total 
absence of an inquiry so as to ex- 
clude the application of the (‘rela- 
tion-back’ doctrine. But we will not 
pursue the point beyond this as the 
facts before us to do not warrant a 
closer consideration thereof. 


14. In the result, the appeal 
is dismissed but there will be no 


order as to costs. 
oe Appeal dismissed. 
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State of Rajasthan, Appellant v. 
Pabudan Singh and another, Respon- 
dents. f 

Criminal Appeal No, 151 of 1974, 
D/- 8-3-1976. 

(A) Constitution of India, Article 
136 — Appeal against acquittal — 
Appreciation of Evidence — Convic- 
tion for offence under S. 302, I. P.C. 
— Conviction based on testimony of 
two eye-witnesses — Occurrence in 
the night — One of the eye-witnes- 
ses having cataract in both eyes — 
Testimony of remaining eye-witness 
making it doubtful whether incident 
at all took place before setting of the 
moon at 11.00 p.m, — Discrepancies 
in version of eye-witnesses as to the 
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State of Rajasthan v. 


» turn for too long, his wife 


Pabudan: Singh [Prs, 1-4] S.C. 1765 


time of occurrence — Accused ac- 
quitted by High Court — Held, ac- 
quittal was proper, (Penal Code 
(1860), Section 302); ` (Para 4) 


Mr. S. M. Jain, Advocate, for 
Appellant; M/s. B, D, Sharma and 
S. K., Srivastava, Advocates, for Res- 
pondents, 


Judgment of the Court was de- 


‘livered by 


CHANDRACHUD, J.:— The res- 
pondents were convicted by the Ad- 
ditional Sessions Judge, Merta, under 
Section 302 of the Penal Code and 
were sentenced to imprisonment for 
life. The order of conviction and 
sentence having been set aside by 
the High Court of Rajasthan, the 
State Government has filed this ap- 
peal by special leave. ` 


2. The incident out of which 
these proceedings arise took place on 
the night of July 2, 1968 in a village 
called Jesas, The deceased Ram- 
Singh had gone on the evening of 
the 2nd for supplying milk to a 
customer and since he did not re- 
Sugan 
Kanwar, asked Bhabhoota Ram and 
Aduram (P, Ws. 1 and 11) to find 
out why Ramsingh had not returned. 
It is alleged that, while on their 
way, these two persons saw the res- 
pondents committing the murder of 
Ramsingh. 


3. The charge of murder le- 
velled against the respondents can 
be sustained only if the testimony of 
Bhabhoota Ram and Aduram is safe 
to accept. The learned Additional 
Sessions Judge was not impressed by 
the evidence of Aduram and for a 
good reason. The witness had cata- 


ract in both of his eyes and the 
moonlight, howsoever clear, could 
not have helped him >to see what, 


physically, he was incapable of see- 
ing, We are thus left with the evi- 
dence of Bhabhoota Ram only, 


4, Bhabhoota Ram and Adu- 
ram went immediately after the oc- 
currence to lodge the First Informa- 
tion Report. Whereas that report 
says that one of the two respondents 
was armed with a Pharsa, Bhabhoota 
Ram, finding that Ramsingh had not 
received any incised injury said in 
the Sessions Court that both the res- 
pondents were armed with  Lathis. 
Evidence in the case shows that be- 
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tween the spot from where 

hoota Ram is alleged to have 
the murder and the place of occur- 
rence, there was a high fence which 
would obstruct the witness’s view of 
i In fact, we sharė the 


Regional Manager 
Bhab- 










e committing Magistrate that Ram- 


singh’s assailants had never come 
face to face with him. It is also 
significant that though Prabhu was 


one of the earliest to meet Bhab- 


Prabhu and Aduram told him at about 
\mid-night that Ramsingh was mur- 
dered, they were unable to give any 
further details of the incident. Sugna 
asked them as to who had commit- 
-` Med the murder and they said that 

they did not know. These circum- 
stances render it unsafe to rely on 
the evidence of Bhabhoota Ram, . 


5. In the result, the order of 
acquittal passed by the High Court 
is confirmed and the appeal dismiss- 
ed. 


\ Appeal dismissed. 
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other, Appellants v. Pawan Kumar 
Dubey, Respondent, . 
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D/- 8-3-1976. 
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seen: 


A.L R. 
deci- 


v. Pawan Kumar 


(å) Precedents — Ratio 
dendi — What constitutes, 


It is the rule deducible from the 
application of law to the facts and 
circumstances of a case which con- 
stitutes its ratio decidendi and not 
some conclusion based upon facts 
which may appear to be similar, One 
additional or different fact can make 
a world of difference between con- 
clusions in two cases even when the 
same principles are applied in each 
case to similar facts. (Para 7) 


(B) Constitution of India, Arti- 
cles 16, 311 (2) — Violation of Arti- 
ele 16 — Proof Discrimination 
must be proved — Order of rever- 
sion held was violative of Article 
311 (2). 


Before Article 16 is held to have 
been violated by some action there 
must be a clear demonstration of 
discrimination between one Govern- 
ment servant and another, similarly 
placed, which cannot be reasonably 
explained except on an assumption 
or demonstration of “malice in law” 
‘or “malice in fact.” Acting on a 
legally extraneous or obviously mis- 
conceived ground. of action would be 
a case of “malice in law’, Orders 
of reversion passed as a result of 
administrative exigencies, without any 
suggestion of malice in law or in 
fact, are not vitiated merely because 
some other Government servants, 
juniors in. the substantive’ rank. 
have not been reverted. 


Where the allegations. are of 
malice in fact, which are generally 
seriously disputed and the case can- 
not be satisfactorily decided without 
a detailed adducing of evidence or 
cross-examination of witnesses, 
Courts will leave the Party aggriev- 
ed to an ordinary civil suit, There 
is no magic formula or uniform seb 
of facts which could convert even 
an apparently colourless or innocuous 
order into punitivé or wunjustifiably 
discriminatory ` action. However, 
even an apparently inoffensive order 
may fail to pass tests imposed by 
Articles 16 and 311. Dealings of 
superior officers with their subordi- 
nates in Govt. service in a Welfare 
State must be shown to be based on 
fair play and reason when facts are 
actually proved which indicate that 
these requirements may be lacking. 


tp peas oe le 
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Held that, to allege misconduct 
against him and then to stigmatise 
the Government servant as “not fit” 
for working in the higher post could 
appear, on the facts and circumstan- 
ces of the particular case, to be more 
vindictive than just end fair, His 
sudden reversion for the reason 
given in the reversion order, could 
be held to amount to an unt{ustified 
stigma which could not be said to 
be “devoid of an element of punish- 
ment”, The reversion order 
punitive and passed contrary to rules 
of natural justice embodied in Arti- 
ele 311 (2), (Paras 13, 15, 17, 

18, 20) 

Cases Referred: Chronological Paras 
AIR 1974 SC 423 = (1974) 2 SCR 
335 2. 3, 5, 7, 8, 
9, 10, 11, 12, 13, 14, 16 

AIR 1974 SC 2192 = 1975 (1) SCR 
814 = 1974 Lab IC 1380 5, 7 
AIR 1972 SC 1329 = (1972) 3 SCR 


660 =' 1972 Lab IC 665 12 
AIR ilies SC 2170 = 1972 Lab IC 
1280 12, 14, 15 


AIR 1971 SC 1011 = (1971) 2 
191 = 1971 Lab IC 724 12 
AIR 1970 SC 158 = (1970) 1 SCR 


472 12 
AIR 1968 SC 1089 = (1968) 3 o 
234 
ir aS SC 1529 = (1966) 3 sck 


(1988) C. A. No, 1341 of 1966, “Dr 
13-12-1966 (SC) ` 
ira ne SC 449 = (1964) 1 Lab i 
6, 
aR "1964 SC 1854 = (1964) 5 er 
2, 


6, 14, 
AiR “1963 SC 531 = (1963) 3 SCR 


AIR * 1963 SC 1552 = (1964) 2 SCR 
135 8 
(1963) Civil Appeal No. 590 of ao 
D/- 23-10-1963 (SC) , 12 
AIR 1962 SC 8 = (1962) 1 SCR 886 


AIR 1962 SC 794 = (1962) eu a 
SCR 92 
or 1961 SC 177 = (1961) -1. SCR 


aR 1960 SC 689 =. 1960- 1 Lab L 
LJ 577 

AIR 1958 SC 36 = 1958 SCR 828 12 

AIR 1958 SC 905 12 

AIR 1953 SC 250 = 1953 SCR o 


l Mr. R. N. Trivedi and Mr. 
O. P. Rana, Advocates, for Appel- 
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was. 


. Of punishment inflicted 
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lants; M/s, S. C. Agarwal and V.J. 
Francis Advocates of M/s. Rama- 
murthi and Co., for Respondent. 


Judgment of the Court was de- 
livered by 


BEG, J.:— This;appeal by spe- 
cial leave granted to the Regional 
Manager of U. P. State Road Trans- 
port Corporation, Allahabad. chal- 
lenges the findings of a learned 
single Judge, affirmed by a Division 
Bench of the Allahabad High Court, 
holding that the respondent, Pawan 
Kumar Dubey, was reverted from 
the post of a Senior Station Incharge, 
in which he was officiating, to his 
substantive post of a Junior Station 
Incharge by means of an order 
dated 20-2-1973 passed as a measure 
upon him 
for alleged misconduct indicated by 
an adverse entry communicated to 

by a letter dated 25th January, 
1973. His juniors, it was found, were 
still officiating in posts of Senior 
Station Incharge. The respondent’s 
chances of promotion were said to 
be adversely affected by the reason 
given for the reversion in the im- 
pugned orders that the respondent 
was “not fit yet’ for the higher post. 


2. The learned single Judge 
and the Division Bench in the Alla- 
habad High Court were referred to 
several decisions of this Court men- 
tioned by the Division Bench, These 
were: State of Bombay v. F, A 
Abraham, (1962) Supp (2) SCR 92 = 
(AIR 1962 SC 794); Champaklal v. | 
Union of India, 1964 (5) SCR 190 = 
(AIR 1964 SC 1854); Divisional Per- 
sonnel Officer v. Raghavendrachar, 
(1966) 3 SCR 106 = (AIR 1966 SC 
1528); and State of U, P. v, Sughar 
Singh, (1974) 2 SCR 335 = (AIR 
1974 SC 423). 


3. The Allahabad .High Court 
had followed what it considered tobe 
the ratio decidendi-of Sughar Singh’s 
case (supra), the last case of 
Court available at the time. Special 
leave to appeal was sought in, the 
case before us on the ground that 
Sughar Singh’s case (AIR .1974 SC 
423) (supra) had been misunderstood 
by the High Court: and required 
some elucidation by this Court. Spe- 
cial Leave was granted on condition 
that, in any. event, the costs 
of the respondent will be borne by 
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the appellants. The question to bede- 
termined was assumed to be one of 
law only. The appeal was, there- 
fore, to be heard on the special leave 
paper book with such additional 
documents from the record of the 
a as the parties may choose to 
e. 


. 4 We find that, although a 
number of documents were filed, 
neither side has chosen to file a copy 
of the order impugned which has 
been interpreted by the single Judge 
as well as by the Division Bench of 
the Allahabad High Court as one 
amounting to award of a punishment 
not merely in the light of the cir- 
cumstances preceding the order but 
also from the terms of the order it- 
self and its effect upon the respon- 
dent’s future. The question, there- 
fore, arises whether we really have 
before us any point of law of such a 
nature as to justify irter*°-rence in 
exercise of the exceptional powers of 
this Court urider Article 136 ofthe 
Constitution. 


5. Even though we have come 
to the conclusion that the 
question before us is substantial- 
ly one of fact, we would like to ex- 
plain a little the law applicable to 
such cases in view of the submission 
that Sughar Singh’s case (AIR 1974 
SC 423) (supra) had led to some mis- 
understanding of it, Not much clari- 
fication seems necessary so far as 
conditions for the application of 
Article 311 (2) are concerned as this 
question has been considered and 
decided by this Court in a number 
of cases including the recent decision 
by a Bench of seven Judges of this 
Court in Shamsher Singh v. State of 
Punjab, (1975) 1 SCR 814 = (AIR 
1974 SC 2192). It was pointed out 
in that case (at page 837 of SCR) = 
(at page 2205 of AIR SC): 

“No abstract proposition can be 
laid down that where the services of 
a probationer are terminated without 
saying anything more in the order of 
termination than that the services 
are terminated it can never amount 
to a punishment on the facts and 
circumstances of the case. If a pro- 
bationer is discharged on the ground 
of misconduct, or, inefficiency, or, 
for similar reason, without a proper 
enquiry and without his getting a 
reasonable opportunity of showing 
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cause against his discharge, it may, in 
a_given_case, amount to removal 
from service within the meaning of 
Article 311 (2) of the Constitution.” 


6. Shamsher Singh’s case 
(AIR 1974 SC 2192) (supra) related 
to an order of termination of ser- 
vices of a probationer which, on the 
face of it, appeared to be innocuous. 
Nevertheless, this Court, after exa- 
mining the facts and circumstances 
constituting the background of the 
order and its consequences, held it 
to be substantially one of punish- 
ment and set it aside for a violation 
of Article 311 (2) of the Constitution. 
It was explained there (at page 837) 
(of SCR) = (at page 2205 of AIR): 


“Before a probationer is confirm- 
ed, the authority concerned is under 
an obligation to consider whether 
the work of the probationer is satis- 
factory, or whether he is 
suitable for the post, In the 
absence of any Rules governing a 
probationer in this respect the autho- 
rity may come to the conclusion that 
on account of inadequacy for the job 
or for any temperamental or other 
reason not involving moral turpitude 
the probationer is unsuitable for the 
job and hence must be discharged. 
No punishment is involved in this. 
The authority may in some cases be 
of the view that the conduct of the 
probationer may result in dismissal 
or removal or an inquiry. But, in 
those cases, the authority may not 
hold an inquiry and may simply dis- 
charge the probationer with a view 
to giving him a chance to make good 
in other walks of life without a sti- 
gma at the time of termination of 
probation. If, on the other hand, the 
probationer is faced with an inquiry 
on charges of misconduct or ineffici- 
ency or corruption, and, if his ser- 
vices are terminated without follow- 
ing the provisions of Article 311 (2) 
he can claim protection, In State of 


Bihar v, Gopi Kishore Prasad, AIR: 


1960 SC 689, it was said that if the 
Government proceeded against the 
probationer in the direct way with- 
out casting any aspersion on his 
honesty or competence, his discharge 
would not have the effect of remo- 
val by way of punishment. Instead 
of taking the easy course, the Gov- 
emment chose the more difficult 
one of starting proceedings against 
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him and branding him as a 
honest and incompetent officer.” - 
It was also observed in Shamsher 
Singh’s case (supra) (at page 838) (of 
SCR) = (at page 2205 of AIR): 


“The fact of holding an inquiry 
is not always conclusive. What is 
decisive is whether the order-is real- 
ly by way of punishment, (See: 
Stzte of Orissa v. Ramnarain Das, 
(1961)-1 SCR 606 = (AIR 1961 SC 
177). If there is an enquiry, the 
facts and circumstances of the case 
will be looked into in order to find. 
out whether the order is one of dis- 
missal in substance (see: Madan Go- 
pal v. State of Punjab, (1963) 3 SCR 
716 = (AIR 1963-SC 531)). In R. C. 
Lacy v. State of Bihar, (Civil Appeal 
No 590 of 1962 decided on 23-10- 
1963 (SC)) it was held that an order 
. of reversion passed following an en- 
quiry into the conduct of the proba- 
tioner in the circumstances of that 
case was in the nature of preliminary 
inquiry to enable the Government to 
decide whether disciplinary action 
should be. taken. A probationer 
whose terms of service provided that 
it could be terminated without any 
notice and without any cause 
being assigned could not claim 
the protection of Article 311 (2). 
(See: R. C. Banerjee v. Union of 
India, (1964) 2 SCR 135 = (AIR 
1963 SC 1552). <A preliminary in- 
quiry to satisfy that there was reá- 


dis- 


son to dispense with the services of 


a temporary employee has been held 


not to attract Article 311 (see: 
Champaklal C. Shah v. Union of 
India, 1964 (5) SCR 190 = (AIR 


1964 SC 1854)), On the other hand, 
a statement in the order of termi- 
nation that the temporary servant is 
undesirable has been held to import 
an element of punishment (See: Jag- 


dish Mitter v. Union of India, AIR. 


1964 SC 449).” 


7. We thinkthatthe principles 
involved in applying Article 311 (2) 
having been sufficiently explained in 
Shamsher Singh’s case (AIR 1974 SC 
2192) (supra) it should no longer be 
possible to urge that Sughar Singh’s 
ease (AIR 1974 SC 423) (supra) could 


give rise to some misapprehension of- 


the law. Indeed. we do not think 
that the principles of law declared 
and applied so often have really 
changed. But, the application of 
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the same law to the differing cir- 
cumstances and facts: of various cases 
which have come up to this Court 
could create the impression some- 
times that there is some conflict be- 
tween different decisions of this 
Court. Even where there appears to 
be some conflict, it would. we think, 
vanish when the ratio decidendi of 
each case is correctly understood, - It 
is _the rule deducible from ` the ap- 
plication of law to the facts and 
circumstances of a‘case which con- 
stitutes its ratio decidendi and not 
some conclusion based upon facts 
which may appear to be similar, One 
additional or different fact can make 
a world of difference between con- 
clusions in two cases even when the 
same principles are applied in each 
case to similar facts, 


8. We have examined the re- 
cord of the case of Sughar Singh, 
(AIR 1974 SC 423) (supra), Our judg- 
Ment in the case perhaps does not ful- 
ly bring out the factual background on 
which the decision of that case was 
based. In that case, the Govt. ser- 
vant concerned had been suspected 
of making an alteration in his own 
It was not shown 
how he could possibly have had ac- 
cess to his service record as he was 
not in charge of the record, One of 
the alterations made meant an in- 
crease in his age so that he would, 
according to the altered state of the 
record, have had to retire earlier. 
Sughar Singh complained, when ask- 
ed to show cause against the alleged 
tampering. that it must have been 
manipulated by his enemies interest- 
ed in injuring him. It could not be 
determined who was responsible for 
the alterations. Nevertheless, the 
following adverse entry was made on 
Sughar Singh’s record: 


“1966—Is suspected to have got 
entries of date of birth and educa- 
tional qualifications altered ‘on the 
authority of a fictitious certificate 
which had to be corrected later on. 
Severely warned.” 7 : 


9. -Two years later, as a re- 
sult of this entry, based expressly on 
bare suspicion, without further in- 
quiry into the question whether 
Sughar Singh. (ATR 1974 SC 423) 
could be- responsible - for tampering 
‘with the record, a reversion order, 
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innocuous on the face of it, had been ` 


made on 12th August, 1968. The 
effect of the reversion order was 
that Sughar Singh who, apart from 
this entry, had an excellent record, 
was reverted from a post in which 


he had been officiating from 16th 
March, 1961, until the reversion 
order dated 12th August, 1968. It 


was shewn that about - 200 officers, 
junior to him, were still officiating 
in the cadre 
Singh had been reverted to his sub- 
stantive post of Head Constable. No 
administrative need or exigency could 
be shown to. justify the reversion 
order. All Officers, including Sughar 
Singh, who had been officiating, had 


been selected after special training 
for the higher cadre. The question 
naturally arose: Why was Sughar 


Singh selected for this discriminatory 
treatment? , 


10. A single Judge of the 
Allahabad High Court held, acting on 
the principle that a mere reversion, 
from a post to which the incumbent 
had no right, did not amount to 
punishment within the meaning of 
Article 311 (2) so that Sughar Singh, 
(AIR 1974 SC 423) had no remedy. 
He only took the form of the action 
into account, No further probe was 
considered necessary by the learned 
Judge. When the case came before 
a Division Bench, in special ap- 
peal, one of the learned Judges 
agreed with the learned single 
Judge who had dismissed Sughar 
Singh’s petition merely on the ground 
that Sughar Singh had no 
right to the post without 
considering the impact of the 
surrounding facts or the background 
of the order.. The other learned 
Judge, however, carefully examined 
the background of Sughar Singh and 
the reversion order as revealed by 
facts on record, He pointed out that 
the averments of Sughar Singh; that 
he had a splendid record, apart 
from the adverse entry in question, 
and that there was no inefficiency 
on his part, were not ‘‘controverted 
in the counter-affidavit ‘filed. This 
learned Judge found the’ reversion 
order..against Sughar Singh | to. ‘be 
punitive, He, however, added that, 
even if the order could not-be held 
to be punitive, it was certainly: viola- 


from which Sughar’ 


tive of the guarantee contained in 
Article 16 (1) of the Constitution, 


11. When the matter was 
heard by Verma, C, J.. on a refer- 
ence occasioned by the difference of 
opinion between the two learned 
Judges on the Division Bench, it 
was again argued that both Articles 
16 (1) and 311 (2) had been infring- 
ed. The learned Chief Justice did 
not find sufficient material to uphold 
a violation of Article 16, But, after 
taking into account the admission of 
the Counsel appearing for the State 
that the sudden reversion of Sughar 
Singh could not at all be explained 
or accounted for unless it could be 
linked with the adverse entry, the 
learned Chief Justice held the action 
against Sughar Singh, (AIR 1974 SC 
423) to be punitive and violative of 
Article 311 (2) of the Constitution. 
Sughar Singh had been held to have 
been punished for nothing beyond 
what had taken place two years be- 
fore the reversion order so. that it 
could not have been justly -: or rea- 
sonably connected with the delayed 
action based upon it. This Court 
could have dismissed the appeal by 
special leave solely on the ground 
that no question of law arose on the 
finding of fact, also upheld by this 
Court, that Sughar Singh was 
punished, in substance, so that Arti- 
cle 311. (2) was attractéd, f 


12. This Court's judgment in 
Sughar Singh’s case (AIR 1974 SC 
423) (supra) shows that it was only 
following thelawon Art. 311 (2) of the 
Constitution as laid down repeatedly 
earlier by this Court, It specifically 
referred to the following cases: Par- 
shotam Lal Dhingra v. Union of 
India, 1958 SCR 828 = (AIR 1958 
SC 36); State of Punjab v. Sukh Raj 
Bahadur, (1968) 3. SCR 234 = (AIR 


' 1968 SC 1089); State of Orissa v. 
Ram Narayan Das, (1961) 1 SCR 606 


= (AIR 1961 SC 177); R.:C. Lacy v. 
State of Bihar, C. A. No. 590° of 1962. 
D/- 23-10-1963 (SC); Jagdish: Mitter 
v. Union of India; ATR 1964 SC 449; 
A. G. Benjamin. v. + Union of 
India, Civil ‘Appeal: No.- 1341 of 
1966 Decided on 13-12-1966° (SC); 
Ram Gopal v.:State of Madhya Pra- 
desh, (1970) 1 SCR 472 = (AIR 1970 
SC 158); Union of India v. Gajendra 
Singh, (1972) 3 SCR. 660 = . (AIR 
1972 “SC. 1329); Divisional: Personnel 
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Officer v. Raghavendrachar, (AIR 
1966 SC 1529) (supra); Union of 
India v. Joswan Ram, AIR 1958 SC 
905; Madhav v. State of Mysore, 
AIR 1962 SC 8; -State of Bom- 
bay v. Abraham, (ATR 1962 SC 794) 
(supra). In Sughar Singh’s case 
(AIR 1974 SC 423) this Court sum- 
marised the propositions of law de- 
ducible from the cases mentioned 
above: and, while considering the ap- 
plicability of some of the proposi- 
tions of law to the facts of the case, 
it did observe that, on the face of 
it, the action against Sughar Singh 
did not appear to be punitive, Never- 
theless, on a total consideration of 
all the facts, including the admission 
in the High Court before Verma, 
C. J., by the Standing Counsel ap- 
pearing on behalf of the State, that 
the reversion order could not be ex- 
plained except as a result of the ad- 
verse entry made two years earlier, 
it had finally applied the ratio deci- 
dendi of the State of Bihar v. Shiva 
Bhikshuk Mishra, (1971) 2 SCR 191 
= (AIR 1971 SC 1011) where this 
Court had affirmed the opinion of 
the High Court, on facts, that the 


“reversion was not in the usual 
course or for administrative reasons 
but it was after the finding on an 
enquiry about some complaint against 
the plaintiff and by way of punish- 
ment to him.” 


On this view of the case, it was not 
really necessary for this Court to 
consider whether the reversion of 
Sughar Singh was contrary to the 
provisions of Article 16 also, Never- 
theless, this Court held there, al- 
ternatively, after referring to State 
of Mysore v. P. R. Kulkarni, AIR 
1972 SC 2170 that the action taken 
against Sughar Singh also resulted 
in a violation of the provisions of 
Articles 14 and 16 of the Constitu- 
tion. It seems to us to be clear, 
after examining the record of Sughar 
Singh’s case (supra), that what 
weighed with this Court was not 
only that there was a sufficient 
“element of punishment” in reverting 
Sughar Singh for a supposed wrong 
done, from which the order of re- 
version could not be divorced, so 
that Article 311 (2) had to be com- 
plied with, but, there was also 
enough of an impropriety and un- 


“reasonableness in the 


action taken 
against Sughar Singh, solely for a 
very stale reason, which had become 
logically quite disconnected, to make 
out a case of “malice in law” even 
if it was not a case of “malice in 
fact”. If an authority acts on what 
are, justly and logically viewed, ex- 
traneous grounds, it would be such 
a case, All these aspects of the case 
were kept in view by this Court 
when it recorded the conclusion: ' 


“In this: view of the matter, we 
have no doubt that the order was 
passed by way of punishment, though 
all outward indicia show the order 
to be a mere order of reversion. 
Even if it were not so, we have no 
doubt that the order would be liable 
to be quashed on the ground of con- 
travention of Articles 14 and 16 of 
the Constitution.” i 


13. We do not think that 
Sughar Singh’s case (AIR 1974 SC 
423) in any way, conflicts with what 
has been laid down by this Court 
previously on Article 311 (2) of the 
Constitution or Article 16 of the 
Constitution. We would, however, 
like to emphasize that, before Article 
16 is held to have been violated by 
some action there must be a clear 
demonstration of discrimination be- 
tween one Government servant and 
another, similarly placed, which can- 
not be reasonably explained except 
on an assumption or demonstration 
of “malice in law”? or “malice in 
fact”. As we have explained, acting 
on a legally extraneous or obviously 
misconceived ground of action would 
be a case of “malice in law.” Orders 
of reversion passed as a result of 
administrative exigencies, without 
any suggestion of malice in law or 
in fact, are unaffected by Sughar 
Singh’s case (supra), They are not 
vitiated merely because some other 
Government servants, juniors in the 
substantive rank, have not been re- 
verted. 


14. This Court. has held in 
S. C. Anand v. Union of India, AIR 
1953 SC 250 that no question of ap- 
plying Article 14 or 16 could arise 
where a termination of service takes 
place in terms of a contract of ser- 
vice, Again, in Champaklal Chiman 


1772 S.C, [Prs, 14-16] Regional Manager v, Pawan Kumar (Beg J.) 
Lal Shah, (AIR 1964 SC 1854) (supra), ` 


this Court held that the motive be- 
hind an order of termination of 
service, in accordance with the terms 
of a contract, would not be really 
relevant even if an enquiry had been 
held to decide whether proceedings 
under Article 311 (2) should be insti- 
tuted or the services of a Govern- 
ment servant terminated in terms 


of his . contract, Champaklal 
Chimanlal Shah’s ‘case (supra) 
was not one in which any 


question of mala fides. arose. Protec- 
tion of Article 16 was claimed there 
on the ground that Rule 5, providing 
for termination of services of tempo- 
rary servants, was itself hit by Arti- 


cle 16. Such a contention was re- 
pelled. On the other hand, Kul- 
karni’s case (AIR 1972 SC 2170) 


(supra) relied upon in Sughar Singh’s 
case (AIR 1974 SC 423) (supra), was 
one in which “misuse of power” or 
“detournement de puvoir”- (as it is 
called in French Administrative law), 
had been proved. Another term for 
such use of power -for an improper 
object is “malice in law.” 


15, We repeat that, before 
any such case of “malice in law” can 
be accepted, the person who alleges 
it must satisfactorily establish it on 
proved or admitted facts as it was in 
Kulkarni’s case (AIR 1972 SC 2170) 
(supra). Where the allegations are 
f malice in fact, which are general- 
ly seriously disputed and the case 
cannot be satisfactorily decided with- 
out a ‘detailed adduction of evidence 
or cross-examination of witnesses, 
Courts will leave the party aggriev- 
ed to an ordinary civil suit. - This 
rule, relating to exercise of discre- 
tionary powers under Article 226, is 
also well settled. 


16. We have tried to gather, 
from such materials on. the record of 
the case before us as have been 
made available to us by the parties, 
the “spirit and substance”, to use the 
expressions employed by this Court 
in Champaklal’s case (AIR 1964 SC 
1854) (supra), of the action taken 
against the contesting -respondent. 
We have examined the background of 
the order of reversion. We find that, 
on the one hand, there is fulsome 
praise, in testimonials given to the 
respondent by ‘his superior officers, 
for meritorious work done by him. 
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On the other hand, we find that, pre- 
ceding the order of reversion, pass- 
ed on 20th February, 1973, against 
the: respondent, there is a spurt of 
warnings and very vague complaints 
and adverse remarks of 30th Sep- 
tember, t972, and .4th October, 1972, 
21st October, 1972 and 25th January, 
1973, presumably all by a particular 
superior officer, alleging disrespect 
shewn, disobedience to orders given, 
and aspersions said to have been 
cast by the respondent against the 
conduct of the superior officer, The 
respondent was warned by this supe- 
rior officer, an Assistant General 


` Manager, by a letter dated 4th Octo- 


ber, 1972. There is also a copy of 
an order on a complaint against the 
respondent that the respondent had 
misused the services of a Chowkidar. 
The detailed order of 2nd June, 
1970, shows that, although, the com- 
plaint was dismissed by the General 
Manager, yet, he had admonished 
the respondent and had advised him 


to conduct himself more respectfully — 


towards superior officers and to be 
“sweet tempered”, There were some 
old adverse entries also against the 
respondent, But, they must be deem- 
ed to have been washed off by 
orders of his promotion, on an “ad 
hoc” or officiating basis, by an order 
of 7th March, 1972, which had been 
approved by the Deputy Transport 
Commissioner of Uttar Pradesh on 
18th March, 1972, as required by the 
rules. It appears that the respon- 
dent had asked for particulars to 
meet the vague -allegations of insub- 
ordination and disobedience which 
had found their way into his service 
record for 1972 to 1973. It has not 
been shewn that the respondent’ was 
supplied with these particulars. He 
professed ignorance of occasions on 


“which he had been disrespectful or. 


orders which 
These 


of existence of any 
had been disobeyed by him, 
particulars could have been easily 
supplied to him if the allegations 
against him were justified. The 
respondent’s representation against 
the last adverse entry, of the kind 
indicated above, made on 25th Janu- 
ary, 1973, was pending when the 
reversion order of 20th February, 
1973 was passed. His allegations 
that his juniors are still holding the 
posts in the cadre in which he was 
officiating and that there are no ad- 
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ministrative reasons for his reversion 
are not controverted. In these res- 
pects, the facts of the case are simi- 
lar to those of Sughar Singh’s case 
(AIR 1974 SC- 423) (supra), In addi- 
tion, as the High Court points out, 
the express condemnation of the’ res- 
pondent as “not fit” for the higher 
post, in which his juniors were al- 
lowed to officiate, categorises him as 
inferior to his juniors even if it was 
qualified by the addition of the word 
“yet”, The only possible justifica- 
tions which could be offered for this 
discriminatory treatment were the 
sudden adverse entries ‘of 1972-73 
against the respondent which were 
quite vague. 


17. If there had been any- 
thing really serious against the res- 
pondent, proceedings under Article 
311 (2) of the Constitution should 
have been instituted. Indeed, they 
can still be taken if there are sub- 
stantial grounds against the respon- 
dent, On the other hand, if the ac- 
tion against him is due merely to a 
feeling of pique or anger with him 
on the part of his superior officers, 
to which the respondent’s tactlessness 
may have contributed, it did not de- 
serve anything more than the warn- 
ings and the adverse entry. Indeed, 
even the bona fides of the last, ad- 
verse entry becomes doubtful when 
we. find that the respondent was 
not, despite his requests, given par- 
ticulars of any facts upon. which the 
conclusion that he was disrespectful 
or disobedient was based, To allege 
such misconduct against him and 
jthen to stigmatise the respondent as 
“not fit?” for working in the higher 
post could appear, on the facts and 
circumstances of the particular case, 
to be more vindictive than just and 


fair. It may mar or delay his chan- 
ces of promotion in future. We, 
however, refrain from commenting 


further on what may or may not 
have been the real cause of the res- 
pondent’s reversion, If the respon- 
dent is really unfit or inefficient, as 
compared with his juniors, there is 


no reason why, on a comparative as-_ 


sessment of merits, at a time when 
such assessment may be called for 
under the rules (there should be 
rules on the subject if there are none 
so far), his juniors in service should 
not be preferred over him. A deci- 


~- place. 
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sion given after- fair 
with records of others officiating i 


‘the same .cadre would have ensured 


that no violation of Article 16 took 
‘The sudden reversion of the 
petitioner, for the reason given in 
the reversion order, could be held 
to amount to an unjustified stigma 
which could not be said to be ' “devoid 
of an element of punishment.’ 


18. As we have indicated, 
there is no magic formula or uni- 
form set of facts which could con- 
vert even an apparently colourless 
or innocuous order into punitive or 
unjustifiably - discriminatory action. 
It is, however, well established that 
even. an apparently inoffensive order 
may fail to pass tests imposed. by 
Articles 16 and 311 of the Constitu- 
tion. Dealings of superior officers 
with their subordinates in Govt. ser- 
vice in a Welfare -State must be 


shewn to be based on fair-play and 


reason when facts are actually prov- 
ed which indicate that these re- 
quirements may be lacking. 


19. Even if the case before us 
could be one in which the High 
Court could have refrained from in- 
terfering, we do not -consider it tobe 
a fit case for invoking our jurisdic- 
tion under Article 136 of the Con- 
stitution, The High‘Court has only 
quashed an order of reversion which 
was detrimental to the respondent 
and was passed in violation of rules 
of natural justice. It did not give 
the respondent any other or conse- 
quential relief, And, as we have al- 
ready indicated, it is still open for 
the authorities to proceed in a just 
and legal way against the respondent 
if there is really a substantial case 
against him deserving punitive ac- 


. tion. 


20. As we are leaving the 
authorities free to take action, in 
with either applicable 
rules for a comparative assessment 
of merits of the respondent and 
others who may be eligible to offi- 
ciate in the post of a Senior Station 
Incharge, or, to take disciplinary pro- 
ceedings, if considered necessary, no 
observation made by'‘us in this judg- 
ment or by the High Court will ope- 
rate as a finding on any question ex- 
cept that -the quashed reversion 
order was punitive and passed con- 
trary to rules of natural justice em- 
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bodied in Art. 311 (2). It is not neceés- 
sary to invoke the aid of Art. 16 of the 
Constitution at all on such a 
ing. This, we think, was also the 
position’ in Sughar Singh’s case 
(supra): ee y 
21. This appeal is dismissed 


with costs. . i 
: Appeal dismissed. 
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© Y. V. CHANDRACHUD AND V. R. 


KRISHNA IYER, JJ.. 
R. K. Agarwal, Appellant v. 
State of Orissa, Respondent. 
- Criminal Appeal ` No. 140 of 
1971, D/- 4-3-1976. - 


(A) Penal Code (1860), S. 376 — 
Appreciation of evidence — Victim 
a child of six years — Corroborat- 
ing evidence, 

Where the evidence established 
that the girl was playing in broad 
day-light, that she was carried 
away by the accused and _ brought 
back crying after a time, that there 
was a first information lodged be- 
fore the police shortly thereafter, 
that the medical examination of the 
accused’s genitals indicated the pre- 
sence of spermatozoa. ; 

Held that the circumstances 
were sufficiently corroborative of the 
guilt of the accused. (Para 4) 
. (B) Constitution of India, ‘Article 
134 — Appeal to Supreme Court — 
Concurrent finding of guilt — Only 
grave injustice manifest on record 
can induce the Supreme Court to in- 
terfere with the concurrent finding of 
guilt by the three courts — (Crimi- 
nal P, C. (1974), S. 379). (Para 4) 


Mr. D. Mukherjee, Sr, Advocate, 
(M/s. H. K. Puri and M. C, Dhingra, 
Advocates with him), for Appellant; 
Mr. Govind Das, Sr. Advocate, (Mr. 
G. S5. Chatterjee, Advocate with 
him), for Respondent. 

Judgment of the Court was . de- 
livered by 

KRISHNA IYER, J:— The cir- 
cumstances of this case establish be- 


*(Criminal Revn. No. 126 of 1969, 
D/- 12-2-1971—(Orissa)), 
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yond doubt that there is no law of 
limitation on the lascivious propensi- 


ties of man and that age cannot 
wither overpowering moods of 
voluptuousness, à 

The. appellant, a 65 years’ 


old rare eee of Cuttack is alleg- 
ed to have committed rape on a 
girl, 6 years of age, on June 24, 
1967. The scene is a colony where 
poor’ people live. The victim, An- 
iali (P. W. 6), is playing. with her 
playmate Ashok and another little 
girl Soudhamini on the verandah of 
the house of the rather: well-to-do 
Marwari hexagenerian, The time is 
around 11 a.m, The old man lifts 
Anjali in an erotic impulse, takes 
her upstairs, places her on his lap 
and, after removing the tiny gar- 
ment or underwear, goes through 
the exercise of inserting his genitals 
into the vagina of the victim. There 
is bleeding consequent on the violent 


violation and then the appellant 
brings the little belle downstairs 
erying. She tearfully complains to 


her mother about what had happen- 
ed and within a short while the aunt 
and uncle of the little girl convey 


the first information to the police. 


who, after investigation, prosecute 


the appellant for an. offence under ` 


Section 376, I, P 


3. The Assistant Sessions 
Judge, who tried the case, found 
the offence of rape proved and 
punished the offender condignly by 
sentencing him to three years’ rigo- 


rous imprisonment plus a fine of 
Rs, 5000/-. The Sessions Judge, who 
heard the appeal, confirmed the 


conviction but showed commissera-~ 
tion on sentence, probably persuaded 
by the advanced age of the culprit 
and reduced the period of imprison- 
ment to six months and fine to 
Rs, 500/-. The appellant evoked the 
revisional powers of the High Court 
but, repelling the contentions — fac- 
tual and legal — the learned Judge 
held that the conviction and sentence 
were amply justified. The last court 
in the country — that is, the Sup- 
reme Court — has been moved by 
the desparate appellant and his coun- 
sel Shri D. Mukherjee has been 
given a long and patient hearing by 
us both on the question of culpabi- 
lity and the quantum of punishment 
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We have not been persuaded to dif- 
fer from the finding of guilt and the 
imposition of sentence In such 
cases, brevity in the statement of 
reasons should be the rule at the 
Supreme Court level and so we are 
not inclined to launch on a lengthy 
discussion of the many points we 
listened to. 


We are satisfied — and, 
scat Shri Mukherji fairly admitted 
— that the six-year-old Anjali had 
been the victim of rape on the date 
and at the time set out by the prose- 
cution, The main point on which 
counsel laid stress was the identity 
of the criminal. The plea of the ap- 
pellant was one of total denial 
which was consistently disbelieved at 
the forensic triple-decks through 
which he. had passed. There is the 
evidence of Anjali and her mother. 
The playmate Ashok (P. W. .2) has 
given corroborating testimony, The 
first information has been prompt 
and has implicated the accused. There 
was blood on the genitals of the. ap- 
pellant to explain which he invented 
the story of itches -and 
thereon, It is true that while the 
evidence before the committal court 
has been consistent and total, impli- 
cating the accused, there has been 
some wobbling in the trial Court on 
the part of the little girl and her 
mother,- for reasons not far to seek. 
Even so, the evidence in the trial 
Court is explicit enough to implicate 
the accused, even apart from the de- 
positions in the committal court which 
have been read as evidence under 
S. 288, Cr. P. C, There are corroborat- 
ing materials inescapably fixing the 
guilt on the accused, such as the 
blood-stain on his clothing, Even 
assuming that the evidence of little 
children: requires general corrobora- 
tion, we are satisfied that the proved 
circumstances that the girl was play- 
ing in broad day-light that she was 
‘carried away by the accused and 
brought back crying after a- time, 
that there was a first - information 
lodged: before the police shortly 


thereafter, that the medical examina- 


jtion of the accused’s’ genitals -indi- 
cated the presence of spermatozoa, are 
sufficiently corroborative of the guilt 
of the appellant: Even otherwise, 
only. grave injustice, manifest -on 
the record, can induce this: Courtto 


Workmen, F. T, & R. 


scratches 


(947), 
*(I D. No... 83 of 1968, D/- 1-4-1969-— 


Co. v. F, T. & R. Co. S.C. 1775 


demolish the concurrent findings of 
guilt by the three courts below. 
There is little to be said for ‘such a 
drastic step in the circumstances un- 
folded in this case. 

5. We therefore hold that 
the conviction is correct. Counsel 
for the appellant movingly submitted 
that his client is past 70, belongs to 
a respectable family, has served 
some days in jail and'`may not be 
incarcerated again. Having regard .- 
to the beastliness of the crime and 
the short term of imprisonment im- 
posed, we are in no mood to attenu- 
ate the punishment, and, accordingly, 

ss the appeal. 

6 One parting thought. Ac- 
cording to temporal laws and lights 
we judge. Who knows this jail life 
of an old man may, by a process be- 
yond our ken, kindle in him a new 
flame of search for ‘the truth and 
make him a finer person, inside and 
outside? No one is too old to be- 


come good and De Profundis was 


written in prison by a sex pervert 
who was also a literary genius. 


_ Appeal dismissed. 
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(From: Addl. Industrial Tribunal, 
Delhi and Addi, Labour Court, 

Madras)* 
V. R. KRISHNA IYER AND N. L, 
UNTWALIA, JJ. 


Civil Appeal No. 2307 of 1969: 
. -The Workmen of M/s. Firestone 
Tyre & Rubber Co, of India (P) 
Ltd., Appellant v. The Firestone 


Tyre & Rubber -Co., Respondent, 
AND 
Civil. Appeals Nos, 1857- 1859 of 
1970: Thiru J. N. George and others, 
Appellants: v. Management of M/s. 


Firestone Tyre and Rubber Co, of ` 


India (P) Ltd, .and 
dents. 
. Civil -Appeal No..2307 of 1969 
and Civil -Appeals Nos. 1857- 71859 of 
1970, D/- 13-2- 1976. = 

(A) Industrial 


others, Respon- 


Disputes Act 
Sections 2 (kkk), 25-C,- 25-E 





Addl. Industrial ‘Tribunal: - Delhi. 
‘and Claim Petns, Nes. 627 to 629 
of . 1968, D/- _ 17-11- -1969, —Addl. 
_ Labour. ‘Court—Mad) é 
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1776 S.C. [Prs. 1-2] Workmen, F., T.& R. Co. v, F, T. & R. Co. 


~—- Case not governed by the provi- 
sions of Act — Power of manage- 
ment to lay-off workmen, AIR 1957 
Bom 100, AIR 1963 Bom 146, Over- 


ruled. Award in I, D. 83 of 1968 
D/- 1-4-1969. (Ind. Tri. —Dethi) 
and order in Claim Petns, 627 to629 
of 1968. D/- 17-11-1969 (Labour 
Court—-Mad.), Reversed, 

If the terms of employment 


confer a right of lay-off on the 
management, then, in the case of an 
ind'strial establishment which is gov- 
erned by Chapter VA, compensation 
will be payable in accordance with 
the provisions contained therein, The 
sections dealing. with the matters of 
‘lay-off in Chapter VA are however 
not. applicable to certain types of In- 
dustrial Establishments. Where the 
number of workmen was only 30, 
there were no Standing Orders certi- 
fied under the Industrial Employ- 
ment (Standing Orders) Act, 1946 
nor was there any term of contract 
of service conferring any right of 
lay-off, the workmen must be held 
to be laid-off without any authority 
of law or the power in the manage- 
ment under the contract of service. 
Such a case, goes out of Chapter VA. 
Ordinarily and generally the work- 
men would be entitled to their full 
wages in such cases but in a refer- 
ence made under Section 10 (1), it is 
open to the Tribunal or the Court 
to award a lesser sum finding the 
justifiability of the lay-off, AIR 1957 
Bom 100, AIR 1963 Bom 146, Over- 
ruled, Award in I. D. 83 of 1968 
D/- 1-4-1969 (Ind. Tri, — Delhi) 
and Order in Claim Petns, Nos. 627 
to 629 of 1968, D/- 17-11-1969 
(Labour Court-—Mad.), Reversed. 
(Paras 8, 12, 17) 
(B) Industrial Disputes Act 
(1947), Ss. 10 (1), 33-C (2) — Powers 
of industrial tribunal and labour 
Court to award compensation. 


In a reference under Sec. 10 (1): 


it is open to the Tribunal or the 
Court to award compensation which 
may not be equal to the full amount 
-of basic wages and dearness allow- 
ance, But no such power exists in 
the Labour Court under Section 33C 
(2). Only the money due has got 
If the lay-off could 
be held to be in accordance with the 
terms of the contract of service. no 
compensation at all could be allowed 


ALR. 


under Section 33C (2), while, in the 
reference under Section 10 some 
compensation could be allowed. 
(Para 21) 
Chronological Paras 
(1972) 1 Lab T 


Cases Referred: 
1971 Lab IC 1356 = 


284 (Puni) 
a 1970 SC 1494 = (1970) 3 SCR 
448 
AIR 1969 SC 530 = (1969) 1 SCR 
366 = 1969 Lab IC 854 17 
. (1967) 2 Lab LJ 761 = 1967 All LJ 
351 18 
AIR 1964 SC 1458 = (1964) 5 SCR 
548 16 


a 1963 Bom 146 = 64 Bom LR 
5 


18 
si ae SC 1342 = (1960) 1 SCR 


13 
AIR 1957 Bom 100 = (1956) 1 E 
LJ 547 


(1952) 2 Lab LJ 37 (L. A, T. 1—Ccal) 


Mr. M. K. Ramamurthi Sr, de: 
vocate, (M/s. Jitendra Sharma and 
Janardan Sharma. Advocates with 


him), for Appellants in both the Ap~ 
peals; Mr. S. N. Andley Sr. Advocate, 


(M/s. Rameshwar Nath and B. R. 
Mehata Advocates. with him), for 
Respondent in Civil Appeals Nos. 


1857-1859 of 1970. 


_ Judgment of the Court was ` de- 
livered by. 

UNTWALIA, J.:— As the main 
question for determination in these 
appeals by special leave is common, 
they have been heard together and 
are being disposed of by this judg- 
ment, 

Civil Appeal No, 2307 of 1969 


2. The respondent “company 
in this appeal has its Head Office at 
Bombay. It manufactures tyres at 
its Bombay factory and sells the 
tyres and other accessories in the 
markets throughout the country. The 
company has a Distribution office at 
Nicholson Road, Delhi. There was a 
strike in the Bombay factory from 
3rd March, 1967 to 16th ‘May, 1967 
and again from 4th October, 1967, As 
a result of the strike, there -was a 
short supply of tyres etc, to the Dis- 
tribution Office. In the Delhi Office, 
there were 30 employees at the rele- 
vant time. 17 workmen out of 30 
were laid-off by the management as 
per their notice dated the 3rd Febru- 
ary. 1968, which was to the follow- 
ing effect: 
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“Management is unable to give 
employment to the following work- 
men due to much reduced produc- 
tion in the company’s factory result- 
ing from strike in one of the factory 
departments. 

These workmen are, therefore, 
laid-off in accordance with law with 
effect from 5th February, 1968.” 

3. The lay-off of the 17 
workmen whose names were men- 
tioned. in the notice was recalled by 
the management on the 22nd April, 
1968. The workmen were not given 
their wages or compensation for the 
period of lay-off. An industrial dis- 
pute was raised and referred by the 
Delhi Administration on the 17th 
April, 1968 even when the lay-off 
was in operation. The reference was 
in the following terms: 


“Whether the action of the 
management to ‘lay-off’ 17 workmen 
with effect from 5th Feb, 1968 is il- 
legal and/or unjustified, and if so, to 
what relief are these workmen en- 
titled?” 

4, The Presiding Officer of 
the Additional Industrial Tribunal, 
Delhi has held that the workmen are 
not entitled to any lay-off compensa- 
tion. Hence this is an appéal by 
their Union. 


5. We were informed at the 
Bar that some of the workmen out 
of the batch of 17 have settled their 
disputes with the management and 
their cases were not represented by 
the Union in this appeal. Hence this 
judgment will not affect the compro- 
mise or the settlement arrived at be- 
tween the management and some of 
the workmen. 


6. The question which falls 
for our determination is whether the 
management had a right to lay-off 
their workmen and whether the 
workmen are entitled to claim wages 
or compensation. 


7. The simple dictionary 
meaning according to the Concise Ox- 
ford Dictionary of the term ‘lay-off 
is “period during which a workman 
is temporarily discharged.” The term 
‘lay-off’ has been well known in the 
industrial arena, Disputes were often 
raised in relation to the ‘lay-off’ of 
the workmen in various industries. 
Sometimes compensation was award- 
ed for the period of . lay-off but 
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Workmen, F, T. & R. Co. v. F. T, & R. Co. 


[Prs. 2-8] S.C. 1777 


many a time when the lay-off was 
found to be justified workmen were 
not found entitled to any wages or 
compensation, In Gaya Cotton and 
Jute Mills Ltd. v. Gaya Cotton and 
Jute Mills Labour Union, (1952) 2 
Lab LJ 37 (L.A. T.I1—Cal.) the 
standing orders of the company pro- 
vided that the company could under 
certain circumstances 


“stop any machine or machines 
or department or departments, whol- 
ly or partially for any period or pe- 
riods without notice or without 
compensation in lieu of notice.” 

In such a situation for the closure of 
the factory for a certain period, no 
claim for compensation was allowed 
by the Labour Appellate Tribunal of 
India. We are aware of the distinc- 
tion between a lay-off and a closure. 
But just to point out the history 
the law we have referred to this 
case. 


8. Then came an amendment 
in the Industrial Disputes Act, 1947 
— hereinafter referred to as the Act 
— by Act 43 of 1953. In Section 2 
clause (kkk) was added to say: 


“lay-off” (with its grammatical 
variations and cognate expressions) 
means the failure, refusal or inability 
of an employer on account of short- 
age of coal, power or raw materials 
or the accumulation of stocks or the 
break-down of machinery or for 
any other reason to give employ- 
ment to a workman whose name is 
borne on the muster rolls of his in- 
dustrial establishment and who has 
not been retrenched. 


Explanation— Every workman 
whose name is borne on the muster 
rolls of the industrial establishment 
and who presents himself for work 
at the establishment at the time ap- 
pointed for the purpose during nor- 
mal working hours on any day and 
is not given employment by the em- 
ployer within two hours of his so 
presenting himself shall be deemed 
to have been laid-off for that day 
within the meaning of this clause: 


Provided that if the workman, 
instead of being given employment 
at the commencement of any shift 
for any day is asked to present him- 
self for the purpose during the 
second half of the shift for the day 
and is given employment then, he 
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shall be deemed to have been laid- 
off only for one-half of that day: 
Provided further that if he is 
not given any such employment 
even after so presenting himself, he 
shall not be deemed to have been 
laid-off for the second half of the 
shift for the day and shall be en- 
titled to full basic wages and dear- 
ness allowance for that part of the 
day.” 
By the same Amending Act, Chapter 
VA was introduced in the Act to 
provide for lay-off and retrenchment 
- compensation. Section 25A excluded 
the Industrial Establishments in 
which less than 50 workmen on an 
average per working day had been 
employed in the preceding calendar 
‘month from the application of Sec- 
tions 25C to 25E. Section 25-C pro- 
vides for the right of laid-off work- 
men for compensation and broadly 
speaking compensation allowable is 
50% of the total of the basic wages 
and dearness allowance that would 
have been payable to the workman 
had he not been laid-off. It would 
be noticed that the sections dealing 
with the matters of lay-off in Chap- 
er VA are not applicable to certain 
types of Industrial Establishments. 
The respondent is one such Establish- 
ment because it employed only 30 
workmen at its Delhi Office at the 
relevant time. In such a situation 
the question beset with difficulty of 
solution is whether the laid-off work- 
men were entitled tó any compensa- 
tion, if so, what? 


9. We shall now read Section 
25-J. It says: 

"(1) The provisions of this 
Chapter shall have ` effect notwith- 
standing anything inconsistent there- 
with contained in any other law in- 
cluding standing orders made under 
the Industrial Employment (Standing 
Orders) Act, 1946: 

Provided that where under the 
provisions of any other Act or Rules, 
orders or notifications issued there- 
under or under any standing orders 
or under any award, contract of ser- 
vice or otherwise, a workman ‘is en- 
titled to benefits in respect of any 
matter which are more favourable to 
him than those to which he would 
be entitled under this Act, the work- 
man shall continue to be entitled to 
the more favourable benefits in res- 


pect of that matter, notwithstanding 
that he receives benefits in respect, of 
other matters under this Act. 

‘ (2) For the removal of doubts, it 
is hereby declared that nothing con- 
tained in this Chapter shall be deem- 
ed to affect the proyisions of any 
other law for the time being in 
force in any State in so far as that 
law provides for the settlement of 
industrial disputes, but the rights 
and liabilities of employers and 
workmen in so far as they relate to 
lay-off and retrenchment shall be de- 


termined in accordance with the 
provisions of this Chapter.” 
10. ° The effect of the provi- 


sions aforesaid is that for the period 
of lay-off in an Industrial Establish- 
ment to which the said provisions 
apply, compensation will have to be 
paid in accordance with Section 25C. 
But if a workman is entitled to bene- 
fits which are more favourable to. 
him than those provided in the Act, 
he shall continue to be entitled to 
the more favourable benefits, The 
rights and liabilities of employers 
aod workmen in so far as it relate 
to lay-off and retrenchment, except 
as provided in Section 25J, have got 
to be determined in accordance with 
the provisions of Chapter VA. 


; 11. The ticklish question 
which does not admit of an easy 
answer is as to the source of the 
power of management to lay-off a 
workman. The employer has a right 
to terminate the services of a work- 


man. Therefore, his power to re- 
trench presents no difficulty as re- 
trenchment means the termination 


by the employer of the service of a 
workman for any reason whatsoever 
as mentioned in clause (00) of Sec. 2 
of the Act. But lay-off means the 
failure, refusal or inability of em- 
ployer on account of contingencies 
mentioned in clause (kkk) to give 
employment to a workman whose 
name is borne on the Muster Rolls 
of his Industrial Establishment, It 
has been called a temporary dis- 
charge of the workman or a tem- 
porary suspension of his contract of 
service. Strictly speaking, it is not 
so, It is merely a fact of temporary 
unemployment of the workman in 
the work of the Industrial Establish- 
ment. Mr. S. N. Andley submitted 
with reference to the explanation 
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and the provisos appended to clause 
(kkk) that the power to lay-off a 
workman is inherent in the defini- 
tion. We do not find any words in 
the definition clause to indicate the 
conferment of any power on the em- 
ployer to lay-off a workman. His 
failure or inability to give employ- 
ment by itself militates against the 
theory of conferment of power. The 
power to lay-off for the failure or 
inability to give employment has to 
be searched somewhere else. No sec- 
tion in the Act confers this power. 


12. There are two small mat- 
ters which present some difficulty in 
the solution of the problem, In ex- 
planation (i) appended to sub-sec. (2) 
of Section 25-B the words used are: 
“he has been laid-off under an 
agreement or as permitted by stand- 
ing orders made under the Industrial 
Employment (Standing Orders) Act, 
1946, or under this Act or under any 
other law applicable to the indus- 
trial establishment.” 


indicating that a workman can be 
laid-off under the Industrial Disputes 
Act also. But it is strange to find 
that no section in Chapter VA in ex- 
press language or by necessary im- 
plication confers any power, even on 
the management of the Industrial 
Establishment to which the relevant 
` provisions are applicable, to lay-off 
a workman, Clause (ii) of Sec, 25E 
Says: 

“No compensation shall be paid 
to a workman who has been laid- 
off— 

If he does not present himself 
for work at the establishment at the 
appointed time during normal work- 
ing hours at least once a day;” 

This indicates that there is neither 
a temporary discharge of the work- 
man nor a temporary suspension of 
his contract of service, Under the 
general law of Master and Servant, 
an employer may discharge an em- 
ployee either temporarily or per- 
manently but that cannot be without 
adequate notice, Mere refusal or 
inability to give employment to the 
workman when he reports for duty 
on one or more grounds mentioned 
in clause (kkk) of Section 2 is not a 
temporary discharge of the workman. 
Such a power, therefore, must be 
found out from the terms of contract 
of service or the Standing Orders 


-express term in the 
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governing the establishment. In the 
instant case the number of work- 
men being: only 30, there were no 
Standing Orders certified under the 
Industrial Employment (Standing 
Orders) Act, 1946. Nor was there 
any term of contract of service con- 
ferring any such right of lay-off, In 
such a situation the conclusion 
Seems to be inescapable that the 
workmen were laid-off without any 
authority of law or the power in the 
management under - the contract of 
service, In Industrial Establishments 
where there is a power in the 
Management to lay-off a workman 
and to which the provisions of Chap- 
ter VA apply, the question of pay- 
ment of compensation will be gov- 
erned and determined by the said 
provisions, Otherwise Chapter VA is 
not a complete Code as was argued 
on behalf of the respondent company 
in the matter of payment of lay-off 
compensation, This case, therefore, 
goes out of Chapter VA, Ordinarily 
and generally the workmen would 
be entitled to their full wages but in 
a reference made under Section 10 
(1) of the Act, it is open to the Tri- 
bunal or the Court to award a les-’ 
ser sum finding the justifiability of 





the lay-off. 
13. In the Management of 
Hotel Imperial, New Delhi v, Hotel 


Workers’ Union, (1960) 1 SCR 476 = 
(AIR 1959 SC 1342) in a case of 
Suspension of a workman it was said 
by Wanchoo, J. as he then was, de- 
livering the judgment on behalf of 


the Court at page 482 (of SCR) = 
(at page 1345 of ATR): 
“Ordinarily, therefore, the ab- 


either as an 
contract or in 
the rules framed under some statute 
would mean that the master would 
have no power to suspend a work- 
man and even if he does so in the 
sense that he forbids the employee 


sence of such power 


` to work, he will have to pay wages 


during the so-called period of sus- 
pension. Where, however, there -is 
power to suspend either in the con-- 
tract of employment or in the statute 
or the rules framed thereunder, the 
suspension has the effect of tempo- 
rarily suspending the relation of 
master and servant with the conse- 
quence that the servant is not bound 
to render service and the master - is 
not bound to pay.”, 


1780 S.C, 


The same principle was reiterated in 
V. P. Gindroniya v. State of Madhya 
Pradesh, (1970) 3 SCR 448 = (AIR 
1970 SC 1494), 


14. We have referred to the 
suspension cases because in our 
opinion the principles governing the 
ease of lay-off are very akin to 
those applicable to a suspension 
case. 


15. ‘In Veiyra (M.A.) v. Fer- 
nandez (C. P.), (1956) 1 Lab LJ 547 
= (AIR 1957 Bom 100) a Bench of 
the Bombay High Court opined that 
under the general law the employer 
was free to dispense with the ser- 
vices of a workman, but under the 
Industrial Disputes Act he was under 
an obligation to lay him off: that 
being so, the action of lay-off by the 
employer could not be questioned as 
being ultra vires. We do not think 
that the view expressed by the Bom- 
bay High Court is correct. 


16. There is an important 
decision of this Court in Workmen 
of Dewan Tea Estate v. The Manage- 
ment, (1964) 5 SCR 548 = (AIR 1964 
SC 1458) on which reliance was plac- 
ed heavily by Mr. M. K. Rama- 
murti appearing for the appellant and 
also by Mr. Andley for the respon- 
dent. One of the questions for consi- 
deration was whether Section 25C of 
the Act recognises the common law 
right of the management to declare 
a lay-off for reasons other than 
those specified in the relevant clause 
of the Standing Orders. While consi- 
dering this question. Gajendragadkar, 
J. as he then was. said at page 554 
(of SCR) = (at page 1461 of AIR 
SC} 


“The question which we are con- 
cerned with at this stage is whether 
it can be said that Section 25C re- 
cognises a common law right of the 
industrial employer to lay-off his 
workmen. This question must. in 
our opinion, be answered in the 
negative. When the laying off of 
the workmen is referred to in Sec- 
tion 25C. it is the laying off as de- 
fined by Section 2 (kkk) and so, 
workmen who can claim the benefit 
of Section 25C must be workmen 
who are laid-off and laid-off for 
reasons contemplated by Section 2 
(kkk); that is all that Section 25C 
means. 


[Prs. 13-17] Workmen, F. T, & R. Co. v, F, T. & R. Co, 


A.I. R. 


Then follows a sentence which was 
pressed into service by the respon- 
dent. It says: 

“If any case is not covered by 
the Standing Orders, it will necessari- 
ly be governed by the provisions of 
the Act. and lay-off would be per- 
missible only where one or the other 
of the factors mentioned by Section 
2 (kkk) is present, and for such lay- 


off compensation would be awarded 
under S. 25C.” 
In our opinion, in the context, the 


sentence aforesaid means that if the 
power of lay-off is there in the 
Standing Orders but the grounds of 
lay-off are not covered by them, ra- 
ther, are governed by the provisions 
of the Act, then lay-off would be 
permissible only on one or the other 
of the factors mentioned in clause 


(kkk), Subsequent discussions at 
pages 558 and 559 (of SCR) = (at 
page 1463 of AIR SC) lend ample 


support to the appellant’s argument 
that there is no provision in the Act 
specifically providing that an emplo- 
yer would be entitled to lay-off his 
workmen for the reasons prescribed 
by Section 2 (kkk), 


17. Mr. Andley placed strong 


reliance upon the decision’ of this 
Court in Sanghvi Jeevaraj Ghewar 
Chand v. Secy., Madras Chillies, 
Grains Kirana Merchants Workers’ 
Union, (1969) 1 SCR 366 = (AIR 
1969 SC 530), The statute under 
consideration in this case was the 


Payment of Bonus Act, 1965 and it 
was held that the Act was intended 
to be a comprehensive and exhaus- 
tive law dealing with the entire sub- 
ject of bonus of the persons to whom 
it should apply. The Bonus Act was | 
not to apply to certain Establish- 
ments, Argument before the Court 
was that bonus was payable de hors 
the Act in such establishments also. 
This argument was repelled and in 
that connection it was observed at 
page 381 (of SCR) = (at page 540 of 
AIR): 


‘Tt will be noticed that though 


‘the Industrial Disputes Act confers 


substantive rights on workmen with 
regard to lay-off, retrenchment com- 
pensation, etec., it does not create or 
confer any such statutory right as to 
payment to bonus. Bonus was so 
far the creature of industrial adiudi- 
cation and-was made payable by the 
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employers under the machinery pro- 
vided under that Act and other cor- 
responding Acts enacted for investi- 
gation and. settlement of disputes 
raised thereunder, There was, there- 
fore, no question of Parliament hav- 
ing to delete or modify item 5 in 
the third Schedule to Industrial Dis- 
putes Act or any such provision in 
any corresponding Act or its having 
to exclude. any right to bonus there- 
under by any categorical exclusion 
in the present Act.” 


And finally it was held at page 385 
(of SCR) = (at page 543 of AIR): 

“Considering the history of: the 
legislation, the background and the 
_ circumstances in which the Act was 
enacted, the object of the Act and its 
scheme, it is not ‘possible, to accept 
the construction suggested on behalf 
of the respondents that the Act is 
not an exhaustive Act dealing com- 
prehensively with the  subject-mat- 
ter of bonus in all its aspects or that 
Parliament still left it open to those 
to whom the Act does not apply by 
reason of its provisions either as to 
exclusion or exemption to raise a 
dispute with regard to bonus through 
industrial adjudication under the In- 
dustrial Disputes Act or other cor- 
responding law.” 


In a case of compensation for lay-off 
the position is quite distinct and dif- 
ferent, If the term of contract of 
service or the statutory terms en- 


grafted in the Standing Orders do. 


not give the power of lay-off to the 
employer, the employer wil be 
bound to pay compensation for the 
period of lay-off which ordinarily 
and generally would be equal to the 
full wages of the concerned work- 
men. If, however, the terms of em- 
ployment confer a right of lay-off 
on the management, then, in the 
case of an industrial establishment 
which is governed by Chap. VA, com- 
pensation will be payablein accordance 
with the provisions contained there- 
in. But compensation or no 
pensation will be payable j 
case of an industrial establishment 
to which the provisions of Chapter 
VA do not apply, and it will be so 
as per the terms of the employment. 


18. In Kanhaiya Lal Gupta v. 
Ajeet Kumar Dey, (1967) 2 Lab LJ 
761 (All) a learned single Judge of 


‘tutory rules or standing 
“employer has no right to lay-off a 
_ workman without paying him wages. 


Workmen, F, T. & R. Co. v. F, T. & R. Co. [Prs. 17-20] S.C. 1781 


the Allahabad High Court seems to 
have rightly held that in the.absence 


`of any term in the contract of ser- 


vice or in the statute or in the sta- 
orders an 


A learned single Judge of the Punjab 
and Haryana High Court took an 
identical view in the case of Steel 
and General Mills Co. Ltd. v. Addl. 
District Judge, Rohtak, (1972) 1 Lab 
LJ 284 = (1971 Lab IC 1356 Puni)... 
The- majority view of the Bombay 
High Court in K. T. Rolling Mills 
Private Ltd. v. M. R. Meher, AIR 
1963 Bom 146 that it is not open to 
the Industrial Tribunal under the 
Act to award lay-off compensation 
to workmen employed in an ‘Indus- 
trial Establishment’ to which Section 
25-C does not apply, is not correct. 
The source of the power of the em- 
ployer to lay-off workmen does not 
seem. to have been canvassed or dis- 
cussed by the Bombay High Court 
in the said judgment, 


19. In the case of the Delhi 
Office of the respondent the Tribunal 
has held that the lay-off was justi- 
fied. It was open to the Tribunal 
to award a lesser amount of com- 
pensation than the full wages. In- 
stead of sending back the case to the 
Tribunal, we direct that 75% of the 
basic wages and dearness allowance 
would be paid to the workmen con- 
cerned for the period of lay-off. As 
we have said above this will not 
cover the case of those workmen 
who have settled or compromised 
their disputes with the management. 


Civil Appeals 1857-1859 of 1970 


20. In these appeals the facts 
are identical to those in the other 
appeal, There were only 33 emplo- 
yees in the Madras Office of the res- 
pondent company, Certain workmen 
were laid-off for identical reasons 
from the 5th February, 1968. The 
lay-off was lifted on the 29th April, 
1968, The concerned, workmen filed 
petitions under Section 33C (2) of 
the Act for computation of their wa- 
ges for the period of lay-off. Hold- 
ing that the lay-off was justified 
and valid the Presiding Officer of the 
Additional Labour Court, Madras has 


dismissed their applications for salary 


1782 S.C. [Prs, 1-2] 


and allowances for the’ period of lay- 
off. Hence these appeals. 

2i. In a reference under Sec- 
tion 10 (1) of the Act it is-open to 
the Tribunal or the Court to award 
compensation which may not be 
equal to the full amount of basic 
and dearness allowance, Bat 


Court under Section 33C (2) of the 
Act. Only the money due has got 
quantified. If the lay-off 
i accordance 
with the terms of the contract of 
service, no compensation at all 
could be allowed under Sec, 33-C (2) 
of the Act, while, in the refer- 
some compensation could be 
allowed. Similarly on the view ex- 
pressed above that the respondent 
company had no power to lay-off any 
workmen, there is no escape from 
the position that the entire sum pay- 
able to the laid-off workmen except 
the workmen who have settied or 
compromised, has got to be comput- 
ed and quantified under S. 33C (2) 
of the Act for the period of lay-off. 

22. For the reasons stated 
above all the appeals are allowed. In 
Civil Appeal No, 2307/1969 in place 
of the order of the Tribunal, an 
order is made on the lines indicated 
above. And in Civil Appeals 1857 
to 1859/1970 the orders of. the Labour 
Court are set aside and the cases of 
the appellants are remitted back to 
that Court for computation and 
quantification of the sums payable to 
the concerned workmen for the pe- 
riod of lay-off. There will be no 
order as to costs in any of the ap- 


peals. 
Appeals allowed. 
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A, M. A. Rehman v, State of Gujarat (Sarkaria J.) 


AIR. 


(A) Evidence Act (1872), Section 32 . 
— Dying declaration recorded by doctor 
— Evidence of doctor — Value of. 


The Doctor is the best person to 
opine about the fitness of the deceased to 
make the statement. Where the Doctor 
found that life was ebbing fast in the 
patient and that there was no time to 
eall the police or a Magistrate, the 
Doctor, held, was justified —- indeed, he 
was duty bound — to record the dying 
declaration of the deceased. He was a 
disinterested, respectable witness. The 
Trial Judge was therefore, wholly un- 
justified in rejecting the evidence of the 
Medical Officer, -(Para 11) 

(B) Criminal P. C., (1898), Section 423 
— Appeal against acquittal — Offence 
under Section 302 — Prosecution case 
based on ocular account of eye witnesses 
and a dying declaration recorded by me- 
dical officer — Trial Court rejecting dy- 
ing declaration and discarding evidence 
of eye witnesses on flimsy grounds — 
High Court beld was justified in reversing 
the acquittal of the accused. Judgment 
in Criminal Appeal No. 25 of 1970, D/- 
21/22-7-1971 (Guj), Affirmed. (Para 17) 

M/s, A, V. Trivedi, S. K. Dholakia 
and N. C. Bhatia, Advocates, for Appel- 
lants; Mrs. Urmila Kapoor, Mr. M. N. 
Shroff and Miss Kamalesh Bansal, Advo- 
cates, for Respondent, 


vpagment of the Court was delivered 


SARKARIA, J.:— These appeals 
under Section 2-A of the Supreme Court 
(Enlargement of Criminal Appellate Ju- 
risdiction) Act, 1970, are directed against 
a judgment of the Gujarat High Court 
whereby the acguittal of the appellants 
was set aside and converted into convic- 
tion. The facts are these: 

The appellants, Abdul Samad, Abdul 
Vahab and Abdul Wajid, are original Ac- 
cused 1, 2 and 3, respectively. Accused 
1 and 2 are brothers and Accused 3 is the 
son of their sister, The deceased was one 
Maiyuddin who was dealing in mangoes 
in parinership with the acquitted Accus- 
ed 7 and 8 in the town of Mehmedabad. 
Differences arose and the partnership was 
dissolved, After that dissolution, the de- 
ceased and his former partners started 
their independent businesses, This busi- 
ness rivalry led to quarrels between the 
deceased and Accused 1, 7 and 8. 

2. On April 20, 1969, at 5.45 p. m., 
the three appellants along with five others 
(who may be referred to A-4, A-5, A-6, 
A-7 and A-8), all residents of Mehmeda- 
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bad, went in a body of Maiyuddin in the 
bazar, A-1 was armed with a gupti, A-2 
with guptis and a hockey-stick, A-3 was 
carrying a hockey stick; A-4 and A-6 had 
dharias, A-5 had a hammer-stick; A-7 and 
A-8 were armed with sticks, 


3. A-2 and A-6 caught hold of the 
deceased, while A-1 gave him gupti blows 
on the chest. A-2 plunged his gupti into 
the abdomen of the deceased, Others also 
beat the deceased with their weapons, 


4, Sikandermiya (P. W. 1), a bro- 
ther of the deceased, who was running a 
pan bidi shop in the vicinity, saw the as- 
sault, When he came to the rescue of 
his. brother, A-3 gave blows to him with 
the hockey stick on the head, knee and 
leg.. A-7 and A-8 also dealt stick blows 
to Sikandar. The deceased somehow suc- 
ceeded in extricating himself from the 
clutches of the assailants and moved to 
a nearby shop and sat there, Apart from 
Sikander, the occurrence was witnessed 


by Amirmiya Saidmiya (P. W. 2), Mo- ` 


hamadhussain Abderehman Mansu (P, W. 
3) and Kasammiyan Abmadmiyan (P. W. 
9). Mohamed Mansuri brought a band- 
cart and removed Maiyuddin, injured, to 
the Hospital which is at a distance of 
about 200 yards from the scene of occur- 
rence, Amirmiya informed Abdul Reb- 
man, and then, these two also reached the 
Hospital. In the Hospital, the injured was 
removed to the operation table, The Medi- 
cal Officer, Dr. Shah, found the condition 
of the patient critical, He, therefore, 
thought it fit to record the dying declara- 
tion of the patient. The deceased stated to 
the Doctor that Samad (A-1) “and others” 
had caused him the injuries, The deceas- 
ed could not state further anything intel- 
ligible. He went into a coma and died 
4 or 5 minutes thereafter at 6-45 a.m 


5. Abdulrehman and Sikander 
then went to the Police Station and con- 
tacted Head-Constable Chandubhai Daya- 
bhai, They requested him to record the 
First Information. Chandubhai expressed 
hig inability to do, saying that he was 
not in-charge of the Police Station 
Chandubhai however, informed Senior 
Jamadar Raju Mia who came and record- 
ed the First Information given by Si- 
kandar, at 8 a.m, 


6. In the meantime, the Medical 
Officer had sent an intimation about the 
death of Maiyuddin, injured in the Hos- 
pital, Jamadar Raju Mia then went to 
the Hospital and collected the dying de- 
claration from Dr. Shah. Subsequently, 
Police Sub-Inspector Gohil, arrived and 
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took over the investigation, He prepared 
the inquest report, Exh, 18, and seni the 
dead body for post-mortem examination. 
Accompanied by Sikandar; he went to 
the scene of-occurrence and prepared the 
panchnama Ex. 20. He found one chap- 
pal, a piece of hockey-stick and a blood- 
Stained plank of wood. He seized these 
articles. He recorded the statement of 
Amirmiya,. He deputed a constable to 
bring the accused to the Police Station. 
Accordingly, the constable brought A-1, 
A-4, A-5 and A-6 to the Police Station, 
where the Sub-Inspector arrested them. 
He found bleod-stains on the shirt of A-1. 
He seized the shirt A-6 gave a com- 
plaint to the Sub-Inspector, and com- 
plained of assault by Sikandar and four 
others, The Sub-Inspector sent A-1 and 
A-6 to the Hospital for medical examina- 


‘tion, He also sent Head-Constable Cha- 


turbhai to Anand town to search out A-2. 
He arrested A-1, A-4, A-5 and A-6. 


7. On the preceding facts, 8 per- 
sons were sent up for trial by the Judi- 
cia} Magistrate, Mehmadabad, before the 
Court of Session at Nadiad, The Addi- 
tional Sessions Judge acquitted all the 
8 accused. Against his order of acquit- 
tal, the State preferred an appeal to the 
High Court, The High Court set aside 
the acquittal of the appellants and con- 
victed A-1 (Abdul Samad) under Section 
302, Indian Pena} Code and sentenced him 
to imprisonment for life, A-2 was con- 
victed under Section 326, Indian Penal 
Code and sentenced to 10 years rigorous 
imprisonment, A-3 was convicted under 
Section 323, Indian Penal Code and sen- 
tenced to six months’ rigorous imprison- 
ment. 


8. Bence these appeals, 


9. We have heard Counsel on 
both sides and examined the record care- 
fully. The mainstay of the prosecution 
case was the ocular account of the four 
eye-witnesses viz., Sikandar, Amirmiya, 
Mohd, Hussain Mansuri and Kasimmiya. 
In addition, there was the dying decla- 
ration, Ex, 37, recorded by the Medical 
Officer, Dr. Shah between 6.35 and 6.37 
am, in the Hospital, 


10. The tria} Judge did not rely 
on the evidence of Dr, Shah, and reject- 
ed the dying declaration on three 
grounds: Firstly, he doubted, if the de- 
ceased could have at all made any state- 
ment before he expired, Secondly, im 
this statement, the deceased had not, 
apart from Accused 1, named any other 
assailant, The trial Judge read some- 
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thing sinister in the words "and others” 
which, according to Dr. Shah, had been 
stated by the deceased while referring to 
“accused 1 and others” as his assailants. 
Thirdly, Dr. Shah did not, even after re- 
cording this dying declaration, disclose to 
the persons present there that the de- 
ceased had denounced A-1, as one of his 
assailants, 

11, The High Court found, and we 
think rightly, that this reasoning was 
wholly puerile. There was absolutely no 
basis for doubting the integrity and vera- 
city of Dr. Shah, We have examined the 
statement of Dr, Shah. We are in entire 
agreement with the High Court, that Dr. 
Shah’s statement discloses “a picture of 
straight-forwardness and forthrightness”: 
There is absolutely nothing in that state- 
ment which could raise a suspicion that 
the deponent was biased in favour of the 
prosecution or ill-disposed towards the 
accused, The Doctor was the best per- 


son to opine about the fitness of the de- . 


ceased to make the statement he did, The 
Doctor found that life was ebbing fast in 
the patient. There was no time to call 
the police or a Magistrate. In such a 
situation, the Doctor was justified—indeed, 
he was duty bound—to record the dying 
declaration of the deceased. He was a 
disinterested, respectable witness. The 
Trial Judge was therefore wholly unjus- 
tified in rejecting the evidence of the 
Medical Officer. 


12. The reasons given by the trial 
Judge for not relying upon the testimony 
of the eye-witnesses were equally flimsy. 
He discarded the evidence of Sikandar on 
these grounds: that the presence of Sikan- 
dar at the scene of offence at 5-45 a. m. 
was “improbable”; that even though P, W. 
Mansuri removed the deceased to the Hos- 
pital in the hand-cart of Safi from the 
scene of the incident, Sikandar did not 
assist Mansuri in the process: that there 
was inordinate delay on the part of 
Sikandar in lodging the First Information 
with the Police and getting himself medi- 
cally examined; that there was reason to 
suspect that the FIR had, in fact, been 
recorded at 10 a, m, and not 8 a. m, as 
alleged by the prosecution, that the evi- 
dence of Sikandar was in conflict with 
the medical evidence: Sikandar had at- 
tributed 3 gupti blows received by the 
deceased, to A-1 and 1 gupti blow to A-2, 
while Dr, Shah found seven incised 
penetrating wounds on the deceased, 
none of which could have been caused 
with a dharia; that Sikandar had disown- 
ed all knowledge about the cross-com- 
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plaint fled by A-6 against him and others 
and had failed to give any explanation of 
the injuries found on the accused per- 
sons. 


13. These socalled “reasons” were 
manifestly untenable, Indeed, they were 
no reasons, They were, as the High 
Court has rightly observed, “mere frivo- 
lities” simulated as ‘reasons’, Each and 
every one of the grounds has been con- 
sidered threadbare and squarely dispel- 
led by the High Court, Sikandar was an 
injured witness, His presence at the time 
and place of occurrence could not be 
doubted. He was running a pan bidi 
shop in the vicinity. It is thus impos- 
sible to support the finding of the trial 
Judge that his presence at the scene of 
occurrence was ‘improbable’. The delay 
in making the F, I, R, was fully explain- 
ed, As a matter of fact, Sikandar had 
reached the Police Station without loss 
of time at about 7 a.m, Head-Constable 
Chandubhai, owing to ignorance or other- 
wise, did not record his report, and for 
full one hour while awaiting the return 
of Senior Jamadar, Chandubhai, kept Si- 
kandar under interrogation in the Police 
Station, There wag no real conflict be- 
tween Sikandar’s evidence and the medi- 
cal testimony, As a matter of fact, Si- 
kandar’s version to the effect, that A-1 
had stabbed the deceased in the chest, 
twice, and A-2 in the abdomen, was con- 
firmed by the medical evidence, Doctor 
G. B. Shah, P. W. 16, opined that there 
were three stab wounds in the chest and 
one stab wound in the abdomen of the 
deceased and these wounds were caused 
with a sharp cutting penetrating instru- 
ment, like guptis. These injuries were 
individually and collectively sufficient to 
cause death in the ordinary course of 
nature, 


14, The reasons given by the trial 


Judge for throwing overboard the evi- 
dence of the other eye-witnesses were 
equally fanciful The trial Judge said 


Amirmiya was related to the deceased; 
that his conduct in not using his own 
hand-cart and instead borrowing the cart 
of Safi P. W., for removing the deceased 
to the Hospital was unnatural, that Amir- 
miya did not talk about this occurrence 
to any-one till his statement was record- 
ed by the Police at about 2 or 3 p.m, the 
same day; that he was a chance witness 
whose presence -at about 6 a.m, at the 
cross-roads was not probable; that this 
witness did not state before the police 
that A-6 had also received any injury in 
the melee, that the witness had the te- 
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merity to deny the fact of the presence of 
his son in the court when he was giving 
evidence at the trial — a fact which he 
subsequently admitted. i 


15. These “reasons” were 
figments of imagination, phantoms 
jured out of aery nothing, 


again 
con- 


16. Grounds on which the testi- 
mony of Mohd. Mansuri and Kasimmiya 
was rejected were equally grotesque, So 
far as Mohd, Mansuri is concerned, he 
was neither related to the deceased, nor 
could his evidence be called as of a parti- 
san character. True, he had some griev- 
ance against A-7, but the fact remains he 
had no animus whatever against the ap- 
pellants or even against the acquitted 
Accused A-4 and A-6, who were nephews 
of A-1 and A-2, It was Mohd, Mansuri 
who had removed the injured in a hand- 
cart to the Hospital. 


17. In our opinion, the approach 
of the learned trial Judge could not be 
said to be a judicial approach, Prepos~ 
sessed by suspicion, he smelled something 
sinister in the evidence of each and every 


witness examined by the prose- 
cution, Instead of logical ratio- 
cination, he depended for his con- 


clusions on speculation and conjectures. 
This is apparent from his repeated ob- 
servations that he was not impressed by 
the demeanour of the witnesses, although 
he did not make any note whatever of 
such demeanour, Even in his judgment 
he did not reveal with particularity, the 
nature of the “demeanour” that led him 
to doubt the veracity of the witnesses. 
We want to say no more. Suffice it to 
say that the view of the evidence taken 
by the learned trial Judge was not rea- 
sonably possible, and the High Court was 
fully justified in reversing the acquittal 
of the appellants. 


18. The appeals fail and are dis- 
missed. i 


Appeals dismissed. 


Siemens Engg, & Mfg. Co. v. Union of India 
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AIR 1976 SUPREME COURT 1785 
(From: Ministry of Finance Govt. of 
India)* 

P. N. BHAGWATI, A. C. GUPTA AND 
S. MURTAZA FAZL ALI, JJ. 


The Siemens Engineering and Manu- 
facturing Co. of India Ltd., Appellants v. 
The Union of India and another, Respon- 
dents. 

Civil Appeal 
30-4-1976. 

(A) Tariff Act (1934), Section 2 and 
Sch. I items 72 (3) and 73 (21) — Pot 
motors when imported separately from 
Rayon Spinning frames fall. within item 
72 (3) and not under Item 73 (21) and are 
chargeable as such to import duty. 


Pot motors imported by the appel- 
lants were clearly component parts of 
Rayon Spinning machines and they were 
“specially designed for use in spinning 
frames for manufacturing rayon thread” 
and for the purpose, they were given spe- 
cial shape and quality which was not 
only not essential for their use for any 
other purpose but actually rendered them 
incapable of being used for any other 
purpose. - (Para 4) 


What Item 72 (3) contemplates are 
component parts of that machinery which 
is defined in Item Nos, 72, 72(1) and 72 (2) 
and which is not otherwise specified. On 
a plain grammatical construction, the 
words “not otherwise specified” in Item 
72 (3) qualify “machinery” and not “com- 
ponent parts” and, therefore. the pot 
motors imported by the appellants, which 
satisfied the other requirements of Item 
72 (3) could not be held to fall outside 
that Item, because they were otherwise 
specified in Item 73 (21). Item 72 (3) is 
a specific Item which covers these pot 
motors as against Item 73 (21) which is a 
general item and hence it must be held 
that these pot motors were assessable 
under Item 72 (3) and not under Item 
73 (21). (Para 5) 


(B) Constitution of India, Article 226 
— Quasi-judicial Order must be support- 
ed by reasons — Rule is one of basic 
principle of natural justice. 


It is now settled law that where an 
authority makes an order in exercise of 
a quasi-judicial function, it must record 
its reasons in support of the’ order it 


*(Order No, 2674 of 1967 of the Ministry 
of Finance Govt. of India.) : 
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makes, Every quasi-judicial order must 
be supported by reasons, (Para 6) 

The rule requiring reasons to be 
given in support of an order is, like the 
principle of audi alteram partem, a basic 
principle of natural justice which must 
inform every quasi-judicial process and 
this rule must be observed in its proper 
spirit and mere pretence of compliance 
with it would not satisfy the require- 
ment of law. - (Para 6) 
Cases Referred: Chronological Paras 


(1975) C. A. No, 245 of 1970, D/- 17-12- 
1975 (SC) 8 
M/s, Hardev Singh, Ishwar Chand 
Jain and R. S. Sodhi, Advocates, for Ap- 
pellants; M/s, S. N. Prasad and S, P. 
Nayar, Advocates, for Respondents, 


Judgment of the Court was delivered 


BHAGWATI, J..— This appeal by 
special leave raises a short question as to 
what is the correct amount of import duty 
chargeable on pot motors when imported 
separately from Rayon Spinning frames: 
do they fall within Item 72 (3) or Item 
73 (21) of the First Schedude to the Indian 
Customs Tariff? The facts giving rise to 
the appeal are few and may be briefly 
stated as follows: 


2. Sometime in 1956 a licence for 
‘getting up a plant for manufacture of 
Rayon was granted to one Kesoram In- 
dustries and Cotton Mills Ltd, under the 
Industries Development and Regulation 
Act, 1951. Since the machinery and 
equipment required for setting up the 
plant were not available in India, Keso- 
ram Industries and Cotton Mills Ltd., ap- 
plied for an import licence and on the 
basis of this application, import licence 
was granted to them for importing “com- 
plete continuous filament Rayon plant — 
with spares and accessories” of the C, I. F. 
value of Rs, 5.50 crores from general cur- 
rency area excluding South Africa. It 
appears that Kesoram Industries and Cot- 
ton Mills Ltd., imported, on the strength 
of this import licence, Rayon Spinning 
frames, excluding pot motors, from Japan, 
but so far.as pot motors were concerned, 
they authorised the appellants to import 
from Germany 4000 of these motors for 
initial installation of the Spinning frames. 
Pursuant to the authority so given, the 
appellants placed orders for 4000 pot 
motors with manufacturers in Germany 
and imported the same in seven different 
consignments under the Import licence of 
Kesoram Industries and Cotton Mills Ltd. 
These seven consignments arrived at Cal- 
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cutta port between September and De- 
cember 1961, The appellants claimed be- 
fore the Customs authorities at the time 
of assessment of import duty on these 
seven consignments that pot motors im- 
ported by them fell within Item 72 (3) of 
the First Schedule to the Indian Customs 
Tariff and were chargeable to import duty 
under that item at the rate of 15 per cent. 
of their accepted value, This claim was 
accepted by the Customs Authorities and 
these seven consignments were allowed 
to be cleared on payment of import duty . 
under Item 72 (3) However, within a 
short time thereafter, the Assistant Col- 
lector of Customs issued seven separate 
notices of demand in respect of these 
seven consignments claiming that cus- 
toms duty at the rate of 15 per cent, had 
been short levied, because pot motors 
were assessable at the rate of 20 percent. 
and requiring the appellants to pay up 
the difference within 15 days from the 
date of demand under Section 39 of the 
Sea Customs Act, 1878. The appellants 
sent representations against these notices 
pointing out that and we are quoting 
here from the representation dated 8th 
December, 1961, which is:— 


“These pot motors are vital compo- 
nent parts of the Rayon Spinning 
mechineg already imported and are not 
in excess of the quantity required for the 
first installation of the said plant. The 
pot motors are required for 24 Spinning 
frames having 2 sides each On’ each 
side of these frames, 66 motors are con- 
nected. Hence total Initial requirement 
of pot motors for running 24 ‘frames is 
3168. In view of ‘general experience 
with this type of plant approximately 
25% additional motors are required for 
trial runs and commissioning 4000 Nos. 
of pot motors should, therefore, be 
mpri tor first installation of the Rayon 
plant, 


These pot motors are of very high 
speed and are specially designed for use 
in spinning frames for manufacturing 
rayon thread. They run at 7700 RPM 
and are designed for a rated voltage of 
130 V, at 130 cycles per second for use 
in circuits of less than 10 amps. As such, 
these motors can in no circumstances be 
used for any other purpose excepting as 
stated above. 

The accessories of these motors are 
specially designed to suit particular size 
of spinning pots as well as spinning 
chambers. The smooth running of these 
motors.is achieved after a great research 
by using flexible, elastic and hollow shaft, 
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special rubber bushings for support as 
well as specially designed’ bearings, .to 
take care of severs stresses, which are 
normally encountered by these motors 
during operation, 


Hence, it is inevitable that any devia- 
tion in the design of the above compo- 
nent parts would mean defeating the pur- 
Pose for which these motorg are meant, 


In view of the above, these motors 
cannot be classified other than es integral 
part of the Rayon Spinning plant. 


We, therefore, claimed as assessment 
of duty under proviso 72 (3) at the time 
of clearing.” 


The appellants did not receive any reply 
from the Assistant Collector in regard to 
these representations for a period of 
about three years and hence they thought 
that their representations had been ac- 
cepted and the demand for differential 
duty-had been dropped. This, however, 
turned out to be a vain hope, for seven 
communications dated 19th January, 1965 
were received by the appellants from the 
Assistant Collector stating that the de- 
mand for differential duty in respect of 
each of the seven consignments was con- 
firmed and would- be enforced in due 
course if the differential duty was not 
paid by the appellants, Each of these 
seven communications contained an inti- 
mation that “an appeal against this deci- 
sion lies to the Appellate Collector with- 
in three months hereof”. The appellants, 
however, did not prefer an appeal to the 
Collector and instead tried to persuade 
the Assistant Collector to change his 
opinion by pointing out the relevant facts. 
It appears that in the meantime the 
Assistant Collector recovered the aggre- 


gate amount of the differential 
duty from the deposit account of 
the appellants, The appellants once 


again made a representation to the Assis- 
fant Collector and requested him to re- 
fund the amount of differential duty 
collected by him but the representation 
did not meet with any favourable res 
ponse from the Assistant Collector. The 
eppellants ultimately filed a representa- 
tion to the Collector on 15th July, 1965 
setting out their case in regard to the 
assessment of customs duty and 
pointing out that the original assessment 
of customs duty made under Item 72 (3) 
was correct and that the differential duty 
had been wrongly recovered from them. 
This representation was treated by the 
Collector as a revision application against 
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the orders of the Assistant Collector and 
on this application, the Collector made an 
order which was conveyed to the appel- 
lants by the Assistant Collector by his 
letter dated 23rd December, 1965, The 
Assistant Collector pointed out that the 
Collector had: 


Ra} 


naese examined the merits of 
the case in question and it is his consi- 
deration that the duty .was correctly 
chargeable because the Spinning Machi- 
nery excluding the pot motors were be- 
ing imported under one contract from 
Japan and the pot motors were being im- 
ported under another contract from Ger- 
many, Separate importation under a se- 
parate contract from a separate country 
would not justify treatment of the two 
consignments as one article, when 
the goods are not specified in 
the Tariff as one article, Therefore, 
he does not see any reason to revise the 
Assistant Collector’s order concerning the 
demands.” 

The appellants thereupon preferred a re- 
vision application to the Government of 
India, but by a short and pithy order 
dated 23rd September, .1967, the Govern- 
ment of India rejected the revision appli- 
cation stating that they had: carefully 
considered the revision application but 
saw no reason to interfere with the order 
passed by the Collector, This led to the 
filing of the present appeal against the 
order of the Government of India with 
special leave obtained from this Court. 


3. Though the appellants, initially, 
when the hearing of the appeal] commenc- 
ed, raised two or three contentions against 
the validity of the order of the Govern- 
ment of India confirming the demand for 
differential duty, they ultimately pressed 
only one contention and that related to 
the category in which the pot motors im- 
ported by the appellants fell The Assis- 
tant Collector originally assessed these 
pot motors to customs duty at the rate of 
15 per cent. of their accepted value under 
Item 72 (3), but later, demanded differen- 
tial duty from the appellants on the foot- 
ing that these pot motors were really as- 
sessable at the rate of 20 per cent. of 
their accepted value under Item 73 (21) 
and this demand was confirmed by the 
Collector in revision and on further revi- 
sion, by the Government of India. The 
appellant disputed the correctness of 
these orders and contended: that the ori- 
ginal assessment made by the Assistant 
Collector was proper and the demand for 
differential duty was unjustified, because 
the correct item under which these pot 
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motors were assessable was Item 72 (3), 
and not Item 73 (21). Item 72 (3), as it 
stood at the material time, was in the 
following terms: 


“72, (3) Component parts of machi- 
nery as defined in Item Nos, 72, 72 (1) 
and 72 (2) and not otherwise specified, 
essential for the working of the machine 
or apparatus and have been given for 
that purpose some special shape or qua- 
lity which would not be essential for 
their use for any other purpose but ex- 
cluding small tools like twist drills and 
Teamers, dies and taps, gear cutters and 
hacksaw blades. ` 


Provided that articles which do not 
satisfy this condition shal] also be deem- 
ed to be component parts of the machine 
to which they belong if they are essen- 
tial to its operation and are imported with 
it in such quantities as may appear to 
the Collector of Customs to be reason- 
able.” 


While Item 73 (21) comprised ‘Electric 
motors, all sorts. and parts thereof”, The 
competition was between these two Items 
and the question is which of them co- 
vered pot motors imported by the appel- 
lant. . 


4. Now, pot motors imported by 
ithe appellants were clearly component 
parts of Rayon Spinning machines and 
this was not and indeed could not be dis- 
puted on behalf of the respondents, Since 
Rayon Spinning machines were admitted- 
ly textile machinery as defined in Item 
72 (1), these pot motors were covered by 
the opening part of Item 72 (3), namely, 
“component parts of machinery as defin- 
ed in Item Nos. ...... 72 (1) sae. ”  More- 
over, these pot motors were clearly and 
indubitably essential for the working of 
the Rayon Spinning machines and, as 
pointed out by the appellants in their re- 
presentation dated 8th December, 1961, 
they were “specially designed for use in 
spinning frames for manufacturing rayon 
thread” and for the purpose, they were 
given special shape and quality which 
was not only not essential for their use 
for any other purpose but actually ren- 
dered them incapable of being used for 
any other purpose. This position, as 
pointed out by the appellants in their re- 
presentation dated 8th December, 1961, 
was not disputed either by the Assistant 
Collector in his communication dated 19th 
January, 1965, or by the Collector in his 
order dated 23rd December, 1965, reject- 
ing the representation of the appellants 
and the Government of India also did not 
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controvert this position in its order dated 
23rd September, 1967, If the Assistant 
Collector or the Collector or the Govern- 
ment of India did not accept the facts set 
out in the representation of the appel- 
lants dated 8th December, 1961, we should 
have expected a clear statement to that 
effect in the orders of these authorities. 
The Assistant Collector maintained sphinx 
like silence and preferred not to give any 
reasons for confirming the demand for 
differential duty, The Collector was a 
little less reticent. He briefly gave a 
reason for confirming the orders of the 
Assistant Collector, but that reason had 
nothing to do with the nature, quality or 
condition of the pot motors. What it said 
was this, namely, that the pot motors 
were imported under a separate contract 
from Germany while the Spinning machi- 
nery excluding pot motors were import- 
ed from Japan and that did not “justify 
the treatment of two consignments as one 
article’, The Govt, of India also did 
not articulate its reasons while rejecting 
the revision application of the appellants, 
but since it confirmed the order of the 
Collector, we may presume that the. same 
reason which prevailed with the Collec- 
tor appealed to the Government of India. 
It will, therefore, be seen that at no stage 
was the factual position in regard to the 
pot motors, as set out in the representa- 
tion of the appellants dated 8th Decem- 
ber, 1961, disputed by the Assistant Col- 
lector of Customs or the Collector or the 
Government of India. The pot motors, 
therefore, clearly fell within the descrip- 
tion given in Item 72 (3). 


5. The respondents, however, 
leaned heavily on the words “not other- 
wise specified” in Item 72 (3) and con- 
tended that even if the pot motors were 
component parts of Rayon Spinning ma- 
chines, they were not covered by Item 72 
(3), since they were otherwise specified in 
Item 73 (21), The argument of the res- 
pondents was that if any component parts 
of machinery were specifically dealt with 
in any other item, they would go out of 
Item 72 (3) and since pot motors were 
electric motors within Item 73 (21), they 
were not covered by Item 72 (3). This 
argument is clearly unsustainable. It 
seeks to read the words “not otherwise 
specified” as qualifying “component 
parts” but that is plainly incorrect as a 
matter of both grammar and language. 
Structurally, the conjunction ‘and’ joins 
the two clauses “as defined in Item Nos. 
72, 72 (1) and 72 (2)? and “not otherwise 
specified” and since the former qualifies 


’ them, 
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‘machinery’, the latter also must be read 
as doing the same duty. What Item 72 (3) 
contemplates are component parts of that 
machinery which is defined in Item Nos. 
72, 72 (1) and 72 (2) and which is not other- 
wise specified, The words’ ‘not otherwise 
specified’? do not qualify “component 
parts”: they qualify ‘machinery’, Other- 
wise, the conjunction ‘and’ would haveno 
meaning. In fact, the sentence would be- 
come ungrammatical if the words “not 
‘ [otherwise specified” were read to govern 
“component parts”, This construction 

receives support from the description 
of the component parts which follows the 
words ‘not otherwise specified’, This des- 
cription starts with the word ‘namely’, 
which shows that it is intended to be a 
complete description of the component 
parts covered by this Item and that would 
not contextually fit in with “component 
parts not otherwise specified”. 
There can be no doubt that on a plain 
grammatical construction, the words “not 
otherwise specified” qualify “machinery” 
and not “component parts” and, there- 
fore, the pot motors imported by. the ap- 
pellants, which satisfied the other re- 
quirements of Item 72 (3) could. not be 
held to fall outside that Item, because 
they were otherwise specifled in Item 73 
(21), Item 72 (3) is a specific Item which 
covers these pot motors as against Item 
73: (21) which is a general item and hence 
it must be held that these pot motors 
were assessable under Item 72 (3) and not 
under Item 73 (21). The original assess- 
ment of these pot motors made by the 
_ Assistant Collector was, in the circum- 
stances, correct and the subsequent de- 
mand of differential duty made by the 








Assistant Collector and confirmed by the. 


Collector in revision and by the Govern- 
ment of India on further revision, was 
unjustified, The orders made by the As- 
sistant Collector, the Collector and the 
Government of India confirming the de- 
mand for differential duty would, there- 
fore, have to be quashed and set aside 
and the amount of differential duty re- 
covered from the appellants pursuant ‘to 
these orders would have to be refunded 
to the appellants. 


6. Before we part with this ap- 
- peal, we must express our regret at the 
manner in which the Assistant Collector, 
the Collector and the Government of 
India disposed of the proceedings before 
It is incontrovertible that the 
proceedings before the Assistant Collec- 
tor arising from the notices demanding 


differential duty were quasi-judicial pro- 
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- nately, the Assistant Collector 


` fair and proper hearing to the 
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ceedings and so also were the proceed- 
ings in revision before the Collector and 
the Government of India, Indeed, this 
was not disputed by the learned counsel 
appearing on behalf of the respondents. 
It is now settled law that where an au- 


‘thority makes- an order in exercise of a 


quasi-judicial function, it must record 
its reasons in support of the order it 
makes, Every quasi-judicial order must 
be supported by reasons, That has been 
laid down by a long line of decisions of 
this Court ending with N, M. Desai v, 
Testeels Ltd., C. A. No. 245 of 1970 de- 
cided on 17-12-1975 (SC), But, unfortu- 
did not 
choose to give any reasons in support of 
the order made by him confirming the 
demand for differential duty. This was 
in plain disregard of the requirement of 
law, The Collector in revision did give 
some sort of reason but it was hardly 
satisfactory. He did not deal in his order 
with the arguments advanced by the ap- 
pellants in their representation dated 8th 
December, 1961 which were repeated in 
the subsequent representation dated 4th 
June, 1965. It is not suggested that the 
Collector should have made an elaborate 
order discussing the argumeits of the ap- 
pellants in the manner’ of a court of law. 
But the order of the Collector could have 
been a little more explicit and articulate 
so as to lend assurance that the case of 
the appellants had been properly consi- 
dered by him, If courts of law are to be 
replaced by administrative authorities 
and tribunals, as indeed, in some kinds 
of cases, with the proliferation of Admin- 
istrative law, they may have to be so re- 
placed, it is essential that administrative 
authorities and tribunals should accord 
persons! 
sought to be affected by their orders and 
give sufficiently clear and explicit reasons 
in support of the orders made by them. 
Then alone administrative authorities and 
tribunals exercising quasi-judicial func- 
tion will be able to justify their existence 
and carry credibility with the people by 
inspiring confidence in the adjudicatory 
process, The rule requiring reasons to be 
given in support of an order is, like the 
principle of audi alteram partem, a basic 
principle of natural justice which must 
inform every quasi-judicial process and 
this rule must be observed in its proper 
spirit and mere pretence of compliance 
with it would not satisfy the requirement 
of law, The Government of India also 
failed to give any reasons in support of 
itə order rejecting the revision applica- 
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ed the same reason which prevailed with 
the Collector. The reason given by the 
Collector was, as already pointed out, 


hardly satisfactory and it would, there- - 


fore, have been better if the Government 
of India had given proper and adequate 
reasons dealing with the arguments ad- 
vanced on behalf of the appellants while 
Tejecting the revision application. We 
hope and trust that in future the Customs 
.Authorities will be more careful in adju- 
dicating upon the proceedings which come 
before them and -pass properly reasoned 
orders, so that those who are affected by 
such orders are assured that their case 
has received proper consideration at the 
hands of the Customs authorities and the 
validity of the adjudication made by the 
Customs authorities can also be satisfac- 
torily tested in a superior tribunal or 
court, In fact, it would: be desirable that 
in cases arising under Customs and Excise 
laws an independent quasi-judicial tribu- 
nal, like the Income-tax Appellate Tribu- 
nal or the Foreign Exchange Regulation 
Appellate Board, is set up which would 
finally dispose of appeals and revision ap- 
plications under these laws instead of 
leaving the determination of such appeals 
and revision applications to the. Govern- 
ment of India. An independent quasi-ju- 
dical tribunal would definitely ` inspire 
greater confidence in the public mind, ' 

7. We accordingly allow the ap- 
peal, set aside the orders passed by the 
Assistant Collector, the Collector and the 
Government of India demanding differen- 
tial duty from the appellants and direct 
the Government of India to refund to the 
appellants the amount of differential duty 
Tecovered from the appellants in respect 
of the seven consignments of 4000 pot 
motors imported by them, The respon- 
dent will pay the costs of the appeal to 


the appellant. 
Appeal allowed. 
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profits’ — They retain their character as 
such even though part of them not taxed 
as profits, 


It is not correct to read in Section 2 
(6-A) (c) the words “accumulated profits 
as are liable to be taxed under the Act.” 
The words “as are liable to be taxed 
under the Act” are not there in Sec- 
tion 2 (6-A) (c) and it would not be per- 
missible to so construe the 
those words were a part of that clause. . 
There is also nothing in the language or 
context of that clause as would warrant 
such a‘ construction, Accumulated profits 
would-retain their character as such even 
though a part of them were not taxed as 
profits under the Act, 1971 Tax LR 1812 
(Cal) Affirmed, (Para 13) 


(B) Income-tax Act (1922), Ss. 2 (1) 
and 4 (3) (viii) — “Agricultural income” 
— Indirect extension of — Permissibility. 


_ Agricultural income as defined in the 
Act was intended to refer to revenue 
received by direct association with the 
land which is used for agricultural pur- 
Poses and not by indirectly. extending it 
to cases where that revenue or part 
thereof changes hands either by way of 
distribution of dividends or otherwise. 
AIR 1955 SC 74, Followed, (Para 14) 


(C) Income-tax Act (1922), Sections 2 
(4-A) (iii), 2 (6-A) (c) — Income-tax Rules 
(1922), Rule 24 — Land held by Tea 
Company — Transfer — Gain, held, not 
to be capital gain — Distribution of such 
amount on liquidation of Company — Not 
a dividend. 

Income which is realised by sale of 
tea by a tea Company which grows tea 
on its land and thereafter subjects it to 
manufacturing process in its factory is an 
integrated income, Such income consists 
of two elements or components, One 
element or component consists of the ag- 
ricultural income which is yielded in the 
form of green leaves purely by the land 
over which tea plants are grown. The 
second element or component consists of 
non-agricultural income which is the re- 
sult of subjecting green leaves which are 
plucked from the tea plants grown on the 
land to a particular manufacturing pro- 
cess in the factory of the tea company. 
Rule 24 prescribes the formula which 
should be adopted for apportioning the 
Income realised as a result of the sale of 
tea after it is grown and subjected to the 
manufacturing process in: the factory. 
Sixty per cent. is taken to be agricultural 


clause as if ` 
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income and the same consists of the first 
element or component, while 40 per cent. 
represents non-agricultural ‘income and 
the same comprises the second element or 
component, AIR 1963 SC 760 and AIR 
1968 SC 1213, Rel, on. (Para 17) 


So far as the lands held by the tea 
Companies in question were concerned, 
they yielded purely agricultural income 
in the shape of green tea leaves. Forty 
per cent. of the income on sale of tea 
which was received by the Companies 
was not income from land, It was in- 
come which should be ascribed to manu- 
facturing process to which the green tea 
leaves were subjected in the factories of 
those companies, As the lands held by 
the Companies yielded agricultural in- 
come, it would follow that those lands 
did not constitute capital asset as defined 
in Section 2 (4-A) of the Act, Clause (iii) 
appended to Section 2 (4-A) expressly 
states that capital asset does not include 
any land from which income derived is 
agricultural income. Any gain arising 
from the transfer of such land would not 
constitute capital gain under the Act and 
consequently would not be liable to be 
taxed as such, The distribution of that 
amount on the liquidation of the compa- 
nies would also not partake of the cha- 
racter of dividend. 1971 Tax LR 1812 
(Cal), Affirmed, AIR 1967 SC 81, Rel. on. 

(Para 19) 
(Contd. on Col, 2) 


Land A/c,’ 

-Profit and Loss Account 
General Reserves and liabilities 
for taxation 

Reserve created on writing up 
the value of the assets of the 
tea estates : 


2. The matter relates to the as- 
sessment year 1956-57, the corresponding 
accounting year for which ended on June 
30, 1955. The assessee company held 
52,350 shares out of the total issued shares 
of 54;600 in Dibru Darang Tea Co. Ltd. 
(hereinafter referred to as DDT Co.)* and 
22,998 shares out of the total issued shares 
of 23,000 in Taikrong Tea Co. Ltd. here- 
inafter referred to ag TT Co.), DDT Co. 
and TT Co., were tea companies growing, 


manufacturing and selling tea, For this: 


purpose, those two companies owned large 
tea estates consisting of land, building, 


plant and machinery. On. August 11, 1947 
the said tea companies .sold ‘their entire 
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Cases ‘Referred: Chronological Paras 
AIR 1968 SC 1213 = 69 ITR 667 18 
AIR 1967 SC 795 = 63 ITR 300 9 
AIR 1967 SC 81 = 60 ITR 83 9, 19 
AIR 1963 SC 760 = 48 ITR (SC) 83 18 
ATR 1955 SC 74 = 27 ITR 1 14 
(1924) 2 KB 52 = 93 LJKB- 709 12 
M/s. K. Ray and D, N. Gupta, Advo- 
cates, for Appellant in C, A, No. 1491 of 
1971 and for Respondent in C, A, No, 1693 
of 1971; Mr. Hardayal Hardy, Sr. Advo- 
cate (Mr. P. B. Ahuja Advocate for Mr. 
S. P. Nayar, Advocate with him), for Res- 
pondent in C. A. No. 1491 of 1971 and for 
Appellant in C. A. No, 1693 of 1971. 
i Judgment of the Court was delivered 
y , 
KHANNA, J.:— This judgment 
would dispose of two cross Civil Appeals 
Nos, 1491 and 1693 of 1971 which have 
been filed by special leave by the assessee, 
M/s. Tea Estate India (P) Ltd., and the 


. Commissioner of Income-tax West Bengal 


respectively against the judgment of the 
Calcutta High Court answering the fol- 
lowing question referred to it under Sec- 
tion 66 (1) of the Indian Income~-tax Act, 
1922 (hereinafter referred to as the Act) 
partly in favour of the assessee and part~ 
ly in favour of the revenue: 

“Whether on the facts and in the cir- 
cumstances of the case, the balances in 
the undernoted accounts are includible in 
the ‘accumulated profits’ within the mean- 
ing of Section 2 (6-A) (c) and if so, to 
what extent? 


Dibru Darang Taikrong Tea 
Tea Co. Ltd. _ Co. Ltd. 

Rs. 19,30,374/- Rs. 10,11,216/- 
Rs. 16,69,285/- Rs. 18,73,125/- 
Rs. 3,50,799/- Rs. 2,243/~ 
Rs. 15,69,828/.. Rs. . 58,772/~" 


tea estates, including all the assets, to 
Brooke Bond Estate India Ltd. As a re- 
sult of these sales, DDT Co. received a 
surplus of Rs. 17,18,081/- over the book 
value. of its assets. Likewise, TT Co, re- 
ceived a surplus of Rs. 13,11, 339 over the 
book value of its assets, The amount re- 
lating to the land of the tea estate of DDT 
Co, was Rs, 19,30,374 and that relating 
to TT Co, was Rs, 10,11,216/-. DDT Co. 
realised Rs. 2,12,313 less than their book 
value on’ the sale of the other assets, It 
may also be mentioned that in 1936 the 
assets of the two companies were revalu- 
ed. On such revaluation the book value 


of the assets of DDT Co. appreciated by 
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an amount of Rs. 15,869,828 and those of 
TT Co, by an amount of Rs. 58,772. These 
amounts were carried to the respective 
Teserves of the two companies, 

3. DDT Co. and TT Co, went into 
voluntary liquidation on October 29, 1954. 
On account of the liquidation of the two 
companies, the assessee company became 
entitled to receive Rs. 57,69,186/- out of 
the total distributable assets of DDT Co. 
and Rs, 36,53,453/- out of the total distri- 
butable assets of TT Co, During the re- 
levant accounting period the assessee re- 
ceived Rs, 52,23,786/. and Rs, 34,15,500/- 
(in all Rs. 86,39,286/-) from the liquida- 
tors of DDT Co. and TT Co. respectively. 

4, On behalf of the assessee com- 
pany, it was urged before the Income- 
tax Officer that apart from Rs. 2,47,921/- 
which had been assessed as capital gain 
under Section 12-B of TT Co, for the as- 
sessment year 1949-50, no other amount 
could be included in the computation of 
the accumulated profits available for dis- 
tribution under Section 2 (6-A) (c) of the 
Act, The Income-tax Officer rejected this 
contention and allowed only a deduction 
of Rs, 27,000/. being payment on share 
premium account and included the 
balance of Rs, 86,11,986/- (grossed up to 
Rs. 91,64,075/-) as the assessee’s dividend 
income under Section 2 (6-A) (c) of the 
Act. 


5. On appeal the Appellate Assis- 
tant Commissioner allowed a further de- 
duction of Rs, 1,77,964/- representing pre- 
incorporation advances in the case of TT 
Co. The Appellate Assistant Commis- 
sioner rejected all other contentions of 
the agssessee, including the contention that 
60 per cent, of the amounts appearing 
under the head “balance of appropriation 
account” in the balance-sheets as also the 
general reserves and liabilities for taxa- 
tion appearing in the books of the two 
tea companies should be excluded from 
the computation of accumulated profits. 


6. On further appeal before the 
Tribunal, two main contentions were 
raised on behalf of the assessee: (1) that 
in determining the quantum of the ac- 
cumulated profits, the surplus arising 
from sale of lands of the two tea estates 
as also the reserves created on the re- 
valuation of the agricultural assets should 
be left out, and (2) that only 40 per cent 
of the balance in the profit and loss ac- 
count and the genera] reserves of the two 
companies should be included, as only 40 
per cent of these amounts had been as- 
sessed under the Act, Regarding the first 
contention, the Tribunal observed: 
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“In the case before us, since the 

lands of the two tea estates were utilised 
for producing and selling the tea, it can- 
not be said that the said assets could be 
termed as ‘land from which the income 
derived was agricultural income.’ At best 
what can be said is that barring 40% of 
such income, the balance was agricultu- 
ral income, We must, therefore, hold that 
only 40% of the profits derived on sale 
of the land of tea estates as also the re- 
serves created on writing up the value of 
the assets of the land of the tea estates 
was referable to land from which income 
derived was agricultural income, To that 
extent, therefore, the total of the profit 
on sale of the land of tea estates and re- 
serves created on revaluation were to be 
excluded in computing the accumulated 
profits for finding out the Section 2 (6-A) 
(c) dividend.” 
Dealing with the second contention of the 
assessee, the Tribunal observed that the 
ratio of 60:40 as laid down in Rule 24 of 
the Income-tax Rules, 1922 could not be 
applied for finding out the proportion of 
accumulated profits in a tea business and 
that profits, whether capitalised or not, 
did not admit of such a bifurcation for 
determination of accumulated. profits. 
General and taxation reserves having 
been included in the pool of distribut- 
able surplus could, in the opinion of the 
Tribunal, only be held to be excess pro- 
visions out of the profits of the two tea 
companies which were not required to be 
paid out in discharge of any liability, The 
Tribunal accordingly held that balance 
left over, after making the deduction in- 
dicated above from the total distribut- 
able pool, was accumulated profits of the 
two tea companies and the share receiv- 
ed by the assessee on distribution of such 
accumulated profits was dividend within 
the meaning of Section 2 (6-A) (c) of the 
Act. 


T: Accumulated profits in the case 


of two tea companies immediately before 
the liquidation were determined ‘as under: 


“DDT Co, ae 

40% of (Rs. 19,30,374 + Rs, 15,69,828) 
+ the whole of (Rs, 16,69,285 + 
Rs, 3,50,799) = Rs. 34,20,165, 

TT Co, 


40% of (Rs, 10,11,216 + Rs, 58,772) + 
the whole of (Rs. 18,73,125 + Rs. 2,243) = 
Rs. 23,03,363.” 

The Tribunal accordingly came to the 
conclusion that out of the distributable 
surplus, an amount of Rs. 57.23,528/- was 
attributable to accumulated profits and 


rome 
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Rent Control and Eviction Officer dated 
18-8-1972 (Annexure ‘B’) and that of the 
District Judge, Aligarh dated 28-2-1973 
(Annexure ‘C’ to the writ petition) are 
. quashed. The Rent Control and Eviction 
Officer is directed to restore 
tioner’s application for allotment to its 
original’ number and to decide it afresh 
in accordance with law and in the light of 


‘the observations made hereinabove. He 
will particularly deal with the conten- 


‘tion of the petitioner based upon Section- 


12 of the new Act. However, I make no 
order as to the costs, 
Petition allowed. 
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Makhan Lal, Appellant v. Mst. Chan- 
dravati and others, Respondents. 

Second Appeal No. 2912 of 1972, D/- 
8-8-1975.* $ 

(A) Transfer of Property Act (1882), 


8. 106 — Ejectment suit — Dismissal of - 


— Effect — Death of original tenant — 
His heirs cannot be ejected without a 
fresh notice terminating their tenancy. 
Where the suit for ejectment against 
the original tenant has been dismissed by 
the Court, the notice under S. 106, T. P. 
Act ceases to have: effect. The original 


tenant is then restored to the position of 


a contractual tenant and is liable to eject- 
ment only after termination of his ten- 
ancy by a fresh notice. That position will 
enure to the benefit of his heirs as well. 
They could-not be treated as trespassers, 
and their ejectment could not be sought 
without terminating their tenancy by a 
valid notice, AIR 1974 All 193, Rel. on; 
AIR 1972 SC 2526, Distinguished. 

(Paras 6, 9) 
Cases Referred: Chronological Paras 
AIR 1974 All 193 = 1974 All LJ 375 6 
AIR 1972 SC 2526 = (1973) 1 SCR 850 8 


Shanti Bhushan and M. C. Gupta, for 
Appellant; Vinod Kumar Goel, for Res- 
pondents. 

JUDGMENT :— This is a defendant’s 
appeal arising out of a suit for possession 
and recovery of Rs. 2201 by way of da- 
mages for use and occupation at the rate 
of Rs. 30 per month. The suit was based 


*(Against judgment and decree of Addl. 
Dist, J., Muzaffarnagar in Civil Appeal 
No, 152 of 1972, D/- 30-10-1972.) 
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Makhan Lal v, Chandravati 


the peti- 


(Gopi Nath J.)  [Prs. 1-4] AN. 321, 


on title and the defendants were alleged 
to be trespassers, The defence was that 
they were tenants and could not be eject- 
ed without a valid notice under Section 
106, T, P. Act terminating their tenancy. 


2. The facts giving rise to the suit 
were as follows:— 

3. The plaintiff-respondent was 
the landlord of the disputed premises 
which were governed by the provisions of 
U. P. (Temporary) Control of Rent and 
Eviction Act (hereinafter referred to as 
‘the Act’), Behari Lal, the predecessor in- 
interest of the appellant, was the tenant 
of the premises at a monthly rent of 
Rs. 23, Behari Lal fell into arrears and a 
suit for ejectment and arrears of rent was 
filed against him. The suit was decreed 
for arrears of rent only, It appears that 
the decretal amount remained unpaid for 
some time and the landlord served a com- 
posite notice under Section 3 of the Act 
and Section 106 of the T. P. Act terminat- 
ing his tenancy and requiring him to pay 
the decretal amount as also the arrears 
falling due after the decree. He was re- 
quired to vacate the premises after the 
period of notice. The decretal amount, it 
appears was deposited in court in satis- 
faction of the decree, The landlord, how- 
ever, had filed the suit on the ground that . 
since the amount had not been paid to 
him he was in default and liable to eject- 
ment, The suit was dismissed by. the trial 
court, but decreed by the lower appellate 
court. On a second appeal to this Court, 
the suit was dismissed on the finding that . 
there was no default as the rent accruing 
after the decree was paid to the land- 
lord while that due under the decree had 
been deposited in, court. It appears that 
during the pendency of the second appeal 
Behari Lal had died and was substituted 
by his heirs and legal representatives 
who are the defendants in the instant 
suit, The appeal was prosecuted by them 
and the decree was passed in their favour. ` 
After the dismissal of that suit in second 
appeal, the landlord filed the instant suit 
giving rise to this appeal on the allega- 
tions that Behari Lal’s tenancy having 
been terminated by a notice under Sec- 
tion 106 of the T. P. Act, he remained 
only a statutory tenant thereafter which 
was not heritable in lew, consequently 
the defendants after the death of Behari 
Lal were trespassers to the premises and 
liable to ejectment. ok 


4. The defence delivered was that 
the suit ageinst Behari Lal having been 


. dismissed by this Court, the notice given 


‘S 


322 All. [Prs. 4-9] 


to Behari Lal exhausted itself and was 
ineffective in law; and since a fresh suit 
against -Behari Lal could not be filed with- 
out terminating his tenancy a fresh suit 
against the appellant could likewise not lie 
without terminating his tenancy, Both the 
courts below have decreed the suit for 
possession and recovery of damages on 
the finding that the defendants were tres- 
passers and liable to ejectment from the 
premises, The trial court decreed the da- 
mages at the rate of Rs. 50 per month 
while the lower appellate court has modi- 
fied that part by awarding Rs, 30 per 
month, 

5. Agerieved, the defendants have 
come up in second appeal. 


6. The main question involved in 
the appeal is whether the status of the 
defendants was that of a tenant or tres- 

. passer and whether they could be ejected 
only after a valid notice terminating their 
tenancy or without it. Learned counsel 
for the appellants urged that the earlier 
suit against Behari Lal for his ejectment 
by a notice terminating his tenancy hav- 
ing failed no fresh suit against them could 
be filed without terminating their ten- 
ancy afresh, The defendants-appellants 
having stepped into his shoes being his 
heirs, could not be ejected without deter- 
mining their tenancy, by a valid notice 

_junder Section 106 of the T. P. Act, I find 


{force in this contention. The suit against. 


Behari Lal having been dismissed by this 
Court, the notice under Section 106 of the 
T. P. Act ceased to have effect. See: Hals- 
bury’s Law of England, Third Edition, 
Volume 23, page 410, where the law has 
‘been stated thus: “if a landlord’s appli- 
cation for’ possession fails, his notice de- 
termining the tenancy ceased to have 
effect.” In Shakir Hussain v, Siraj Beg 


(AIR 1974 All 193) it was held that if a 


suit against a tenant fails, the notice un- 
der Section 106 of the T. P. Act gets ex- 
hausted and his ejectment by a fresh suit 
cannot ‘be claimed without terminating 
his tenancy afresh by a notice under Sec- 
tion 106 of the T. P. Act and no second 
suit can be maintained on the basis of 
the earlier notice. The learned Judge ob- 
served as follows:— ` 


“It is not possible to accept the con- 
tention of the learned. counsel: for the 
plaintiff-respondent that. since the rela- 
tionship of landlord and tenant had been 
put an end to by means of a notice dated 
24-8-1964, the same ‘cannot be restored 
even after the previous’suit was dismiss- 
ed by this Court on 6-3-1970, After the 
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dismissal af that suit, the defendant was 
very much a tenant-of this house. in spite 
of the unsuccessful attempt made by the 
plaintiff to put an end to this relationship 
of landlord and tenant by means of his 
notice dated 24-8-1964, A fresh notice 
under Section 106 of the T. P, Act was 
clearly required before the second suit 
for ejectment could succeed.” 

7. I respectfully agree with the 
view expressed. Hf the ejectment of 
Behari Lal could not be sought without 
a fresh notice under Section 106 of the 
T. P. Act, the defendants could also not 
be ejected without a notice terminating 
their tenancy which they had inherited 
from Behari Lal. 

8. Learned. counsel for the res- 
pondent urged that the status of Behar? 
Lal after the termination of his tenancy 
by the earlier notice was only that of a 
statutory tenant which was not heritable. 
The defendants consequently could not 
claim to be tenants, My attention was 
invited to AIR 1972 SC 2526, J, C. Chat- 
terji v, Sri Kishan Tandon, and it was 


“urged that after the death of Behari Lal 


who held the status of a statutory tenant 
in the proceedings of the second appeal, 
his heirs and legal representatives substi- 
tuted on record could not be treated as 
contractual tenants, In the case cited 
their Lordships considered the position 
of the legal representatives of a deceased 
statutory tenant in the second appeal and 
the pleas open to them in the proceed- 
ings. It was observed that in the second 
appeal, the status of the legal representa- 
tives of the deceased tenant, brought 


-on record was not that of a tenant with- 


in the meaning of Section 3 (7) of the 
Rajasthan Premises (Control of Rent and 


i Eviction) Act and the pleas open to them 


in appeal could only be those appropriate 
to their representative character and not 
personal to the deceased, 

9. The question involved in the 
instant case is not regarding the status of 
the present defendants in the second ap- 
peal in the earlier proceedings but their 
status after the dismissal of the earlier 
suit, Further this case is not concern- 
ed with the pleas open to the appellants 
in the earlier proceedings but with the 
defences available to them in the instant 
suit. If the earlier notice against Behari 
Lal had ceased to have any effect after 
the dismissal of the earlier suit, he was 
restored: to the position of a contractual 
tenant and liable to ejectment only after 
termination of his tenancy by a fresh 
notice, ‘That position will enure to the 
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benefit of his heirs as well, They could 
not. be treated as trespassers, and their 
ejectment could not be sought without 
terminating their tenancy by a valid 
notice, 

10. The appeal accordingly partly 
succeeds and is allowed to the extent it 
relates to the decree for ejectment, The 
suit for that relief is dismissed. The de- 
cree for damages is affirmed, In view of 
the divided success of the parties, they 
shall bear their own costs. The stay 
order dated 23-11-1972 is discharged. 

Appeal partly allowed. 


AIR 1976 ALLAHABAD 323 
C. S, P, SINGH, J. 

Rameshwar Prasad Agarwal, Peti- 
toner v. The ist Addl, Dist, Judge, Al- 
lahabad and others, Opposite Parties, 

Civil Misc, Writ No. 3595 of 1973, D/- 
25-7-1975. 

(A) U. P. Urban Buildings (Regula- 
tioas of Letting, Rent and Eviction) 
Act (13 of 1972), Sections 43, 16, 17, 
and 18 — Allotment order — Application 
for setting it aside — Dismissal of — Ap- 
peal against — Competency. 


y Order of allotment in favour of the 
occupant of premises was passed on 24-4- 
1972 under Section 7 of- the old Act. The 
landlord applied on 15-5-1972 for setting 
it aside, On dismissal of that application 
he preferred an appeal and it was dis- 
missed on_ 21-2-1973 as not maintainable. 
On writ petition against it, 


Held that under Section 43 of the new 
Act, all proceedings under Section 7 of 
the old Act, which were pending, are to 
be treated as proceedings under Section 
16 or 17 of the new Act, as the case may 
be. An application for setting aside an 
allotment order is nothing but a proceed- 
ing under Section 7 of the old Act as it 
is inherently connected with the alot- 
ment order and allotment proceedings. 
The use of the words ‘proceedings’ in 
Section 43 of the new Act, are significant, 
and denote not only specific orders pass- 
ed under section of the old Act but also 
applications and other miscellaneous pro- 
ceedings connected with the final orders 
passed thereunder, This being so, the 
application for setting aside the allot- 
ment order passed under the old Act 
would be one which would fall within 
Section 16 of the new/Act. The Rent 
Control and Eviction Officer dismissed the 
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application for setting aside the allotment 
order after the enforcement of the new 
Act, and as such an appeal, against that 
order lay under Section 18 of the new 
Act, The appeal, as such was competent. 
(Para 3) 
_ (B) Constitution of India, Article 226 
— Conclusions arrived at by lower Court 
held findings of fact — No case for in- 
terference under Article 226. (Para 4) 
(C) Constitution of India, Article 226 
— Jurisdiction under — Not as that of 
Court of appeal, 


It is settled that courts exercising 
jurisdiction under Article 226 do not sit 
as courts on appeal, and can interfere 
only in case the decision is based either 
on irrelevant consideration, or there is no 
material for the conclusion reached, 

(Para 6) 

Gyan Prakash, for Petitioner; Stand- 
ing Counsel, for Opposite Parties, 

ORDER:— The petitioner is owner of 
premises No. 98, K. P. Kakkar Road, Al- 
lahabad. In the ground floor portion of 
this accommodation, there are two shops. 
One shop is in the possession of Pur- 
shottam Dass respondent No, 3, On the 
Ist April, 1972, Purshottam Dass moved 
an application for regularization of his 
tenancy over the disputed shop, alleging 
that he had been in possession of it as a 
tenant for the last thirteen years under 
the name and style of “Agarwal Paper 
Stores” and paying a monthly rent of 
Rs, 150/- per month, The monthly rent,. 
according to respondent No. 3, was ini- 
tially Rs, 80/- per month which was in- 
creased to Rs, 100/- per month, and then 
to Rs, 120/- per month and thereafter to 
Rs. 150/- per month, The landlord was 
now asking him to enhance the rent to 
Rs, 200/- per month. As no rent receipt 
was being issued by the landlord, a 
prayer was made that his possession be 
regularized by issuing an allotment order 
in his favour, The Chief Inspector ins- 
pected the premises and found the tenant 
in possession and made a report to the 
Rent Control and Eviction Officer, The 
respondent No, 3 in support of his alle- 
gation filed an affidavit before the Rent 
Control and Eviction Officer on 20-4- 
1972. The Rent Control and Eviction 
Officer passed an allotment order in 
favour of the respondent No. 3 on 24-4- 
1972. Subsequently, the petitioner filed 
an objection against the aforesaid order 
on 15-5-1972, and prayed that the allot- 
ment be cancelled. The Rent Control 
and Eviction Officer after hearing the par- 
ties, dismissed the objection on 7-8-1972. 
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The petitioner preferred an appeal 
against this order to the Additional Dist- 
rict Judge, This appeal has been dismiss- 
ed by order dated 21-2-1973, The present 
petition has been filed against this order 
as well as the order passed by the Rent 
Control and Eviction Officer, 


2. Before coming to the conten- 
tion raised on behalf of the petitioner, 
it is necessary to set out the case of the 
parties and the findings recorded by the 
subordinate authorities. The petitioner 
alleged in his application for cancellation 
of the allotment order that the petitioner 
and the allottee were close-relations, and 
the allottee’s wife and his minor son 
started a partnership business in the pre- 
mises, The partnership wag dissolved on 
the 17th February, 1952, It is agreed 
that the allottee would vacate the premi- 
ses within a month, or in default wil! pay 
compensation and penalty, It was aver- 
red that the allottee had failed to vacate 
the premises and obtained an allotment 
order by fraud, misrepresentation and 
concealment of material facts, The al- 
Jottee in his affidavit denied the partner- 
ship, and alleged that he was tenant of 
the disputed accommodation, to begin 
- with, on a monthly rent of Rs, 50/- per 

- month, and was paying the rerit regularly 
which had been shown in his income-tax 
return. This amount was enhanced to 
- Rə. 100/-, In April, 1964, the allottee had 

- agreed to enhancement of rent at Rupees 
120/- per month. This amount was also 


`.. shown in the income-tax return, On re- 


‘quest for further enhancement of rent to 
Rs, 150/-, the allottee agreed to pay 


"| Rs. 150/- from 1-6-1966 onwards, and this 


-rent was also shown in the income-tax. 
On the 11th November, 1971, the landlord 
sent a letter demanding rent at Rs, 200/- 
per month, which was not acceptable to 
the allottee, and he thereafter applied for 
allotment. The landlord, had accepted 

-rent subsequent to the allotment order, 
at the rate of Rs. 150/- per month. The 
case of the petitioner landlord that the 
allottee was.a Heencee was specifically 
denied, as also the allegations that the 
allotment order had been obtained on 

.. misrepresentation of facts and by prac- 

tising fraud, The Rent Control and Evic- 

tion Officer found that there was no evi- 
dence on record to show that there was 
any partnership, except the dissolution 
deed which had no evidentiary value 
without the partnership deed, He. also 
found that the letter dated 11th Novem- 
ber, 1971, established that the landlord 
was receiving rent of the premises, In 
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view of these findings, he dismissed the 
application of the petitioner landlord. 
An appeal was thereafter filed by the 
petitioner landlord. One of the points 
that arose for decision was as regards the. 


_ maintainability of the appeal. The Addi- 


tional District Judge held that inasmuch 
as the application for setting aside the 
allotment order and the allotment order 
itself had been passed under the old Act, 
the order was not appealable. He, how- 
ever, also went into the merits of the 
case. He held that no partnership deed 
in proof of the existence of partnership 
business had been filed, and that the dis- 
solution deed which had been filed was 
only a purported copy of the original, 
and no reason had been given for not 
filing the original dissolution deed. In 
the absence of the original dissolution 
deed, he upheld the finding of the Rent © 
Control and Eviction Officer that no re- 
liance could be placed upon the copy of 
the dissolution deed for proof of the fact 
that there had been any partnership. He 
next referred to two noticeg dated 2-3- 
1951 and 14-3-1956 given by the Rent 
Control and Eviction Officer to Purshot- 
tam Das, the allottee. The first notice 
wag under Section 7-A of the old rent 
Act, and directed the - allottee to show 
cause as to why eviction proceedings © 
should not be taken. In reply to this, 
the allottee had taken up the stand that 
Rameshwar Prasad Agarwal the landlord 
was himself doing business in the premi- 
ses with Sri Kant, the son of the allottee. 
This notice was vacated on 10-9-1951. 
The second notice was issued under Secs 
tion 8 of the old Act, and discharged on 
the 24th April, 1956, In view of these 
notices, he held that it was the allottee 
who was in occupation of the premises, for 
had it been otherwise, no notice could 
have been issued to him. As regards the 
contention of the petitioner based on the 
objection filed by Purshottam Dass that a 
partnership business was being carried on 
in the premises by the landlord along 
with the wife of the allottee and Sri Kant 
the son, he held that the objection did 


not establish that both the wife and the ` 


son of the allottee were partners. He ac- 
cepted an argument of the respondent al- 
lottee that the objection had been filed 
to avoid prosecution, and eviction from 
the premises, as the allottee at that time 
was in occupation of the premises with- 
out a valid allotment order. He also rex 
Hed on the Income-tax returns filed by 
Purshottam Dass, the allottee, wherein he 


had shown .the rent being paid by him 
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for the premises. Reliance was also plac- 
ed by him ‘on the letter of the lith No- 


vember, 1971, sent by the petitioner to 
Purshotam Dass Agarwal for enhance- 
ment of rent from Rs, 150/- to 


- Rs, 200/-' per month, On a consideration 
of the above evidence, he came to the 
conclusion that Purshottam Dass Agarwal, 
the allottee had been in occupation of the 
premises as a tenant, and had been pay- 
ing rent regularly. He, as such, held that 
his possession was not on the basis of 
any partnership, On these findings, the 
appeal of the petitioner has been dismiss- 
ed. 


3. Counsel for the petitioner has 
urged that the view of the lower appel- 
late Court that the appeal was not main- 
tainable ig incorrect, There appears to 
be force in this contention, The order of 
allotment in favour of Purshottam Dass 
Agarwal was under Section 7 of the old 
Act, The application. for setting it aside 
was in respect of the allotment order. 
Under Section 43 of the new Act, all 
proceedings under Section 7 of the old 
Act, which were pending, are to be treat- 
ed as proceedings under Section 16 or 17 
of the new Act, ag the case may be, An 

‘application for setting aside an allotment 
order is nothing but a proceeding under 


Section 7 of the old Act as it is inherent+ | 


ly connected with the allotment order and 
_jallotment proceedings, The use of the 
word ‘proceedings’ in Section 43 of the 
new Act, is significant, and denotes not 
only specific orders passed under Section 
of the old Act but also applications and 
other miscellaneous proceedings connect- 
ed with the fina] orders passed there- 
under. This being so, the application for 
setting aside the allotment order would 
be one which would fall. within Section 
16 of the new Act, The Rent Control 
and Eviction Officer dismissed the appli- 
cation for setting aside the allotment 
order after the enforcement of the new 
Act, and, as such an appeal, against this 
order lay under Section 18 of the new 
Act, The appeal, as such, was competent. 





A. On merits, however, the peti- 
tioner does not have any case for inter- 
ference under Article 226 of the Consti- 
tution; as the conclusions arrived at by 
the Additional District Judge are conclu- 
sions of facts and are not vitiated in law. 


5. Counsel for the. petitioner urg- 
ed that the finding that the respondents 
were tenants of the accommodation is 


based upon an unwarranted assumption 
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and on a mis-conception of the law. It 
has been urged in the first place that in- 
asmuch as the provisions of the Evidence 


‘Act do not apply “to the proceedings 


under the Rent Control and Eviction Act,’ 


the appellate authority committed an 
error in not considering the dissolution 
deed filed by the petitioner, In the first 
place evén if it were erroneous on the 
part of the appellate authority not to 
have taken the dissolution deed into ac- 
count as has been noticed in the earlier 
part of the judgment, the finding that tne 
respondent was a tenant of the premises 
and was not a licensee, is not based sole- 
ly on thig consideration, The appeliate 


authority has relied on a large number of ° 


other circumstances for holding that tne 
petitioner had let out the premises to the 
respondent, It was then urged that the 
fact that respondent was a licensee of tne 
premises was established by the admis- 
sion made by the petitioner himself in nis 
objection filed on having received notice 
under Section 8 of the U, P, Rent Con- 
trol and Eviction Act, The appellate au- 
thority has on a consideration of the evi- 
dence on record come to the conclusion 
that the objections filed by the respondent 
tenant were made in order to avoid evic- 
tion from the premises. This conclusion 
is not an impossible 
conclusion to reach, on the case set up 
by the tenant-respondent, and as such 
this too does not vitiate the finding of 
the appellate authority. - 


6. ‘Counsel then tried to assail the 
appellate order as if the jurisdiction that 
this Court exercises under Article 226 of 


or an improbable ` 


the Constitution is an appellate jurisdic~, 


tion, It is settled.that courts exercising 
jurisdiction under Article 226 of the Con- 
stitution do not sit as courts on appeal, 
and can interfere only in case the deci- 
sion is based either on irrelevant consi- 


deration, or there is no material for the| _ 


conclusion reached, In the present case, 
the orders passed do not suffer from such 
infirmities, 


7. The petition fails and is dis- 


Petition dismissed, 


EE mennet as, 
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R. L. GULATI, J, 


Babu, Petitioner v. The Municipal 


Board, Kheri and another, Opposite Par- ` 


ties. 


Writ Petn, No, 769 of 1968, D/- 17-4- 
1975. ` 

(A) Constitution of India, Article 19 
(1) (g) — Municipal, laws — Resolution 
prohibiting slaughter of cattle in general 
— Validity. 


The ban imposed by the Notified 
Area Committee resolution so far as it 
. prohibits the slaughter of cattle in gene- 
ral without prescribing any condition as 
regards their age or usefulness is un- 
constitutional, Of course the prohibition 
of slaughter of cows, bulls and their cal- 
ves in general is valid but a genera] ban 
on slaughter of cattle other than cows 
etc, offends Article 19 (1) (g). AIR 
1958 SC 731, Followed, (Para 3) 

(B) Constitution of India, Article 226 
— Laches — Continuing and recurring 
cause of action — No question of delay in 
filing petition arises. (Para 5) 

(C) Constitution of India, Article 13 
— Pre-Constitution law — Notified Area 
Committee resolution infringing Article 
19 (1) (g) — Committee cannot enforce 
resolution after commencement of Con- 
stitution, AIR 1950 Bom 363 (FB) and 
AIR 1954 Nag 258, Followed, 

(Paras 6, 10) 
Cases Referred: _ Chronological Paras 


AIR 1962 SC 92 = (1962) 1 SCR 966 7 
AIR 1958 SC 731 = 1959 SCR 629 3 
AIR 1954 Nag 258 = 1955 Nag LJ 145 9 
AIR 1951 SC 128 = 1951 SCR 228 7 
AIR 1950 Bom 363 = 52 Bom LR 544 (FB) 

8 


ORDER:— The petitioner is a 
butcher by profession, He slaughters cat- 
tle like he and she-buffaloes and sells 
their flesh and hides in the town of Mo- 
hammadi. According to the petitioner, 
the notified area committee of Moham- 
madi had constructed a slaughter-house 
for slaughtering cattle and had also pro- 
vided for medical inspection of cattle be- 
fore slaughter, The slaughter-house has 
been closed down and is in a dilapidated 
condition, No medical facilities for ins- 
pection of cattle were also provided by 
the Notified Area Committee, He, there- 
fore, began to carry on his trade of 
slaughtering the cattle at his own house. 
The petitioner’s brother and certain other 
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butchers were prosecuted in February, 
1968, for an offence under Section 34 of 
the Police Act on the allegation that they 
sold flesh in an unexposed condition, The 
petitioner thereupon moved an applica- 
tion on 5th March, 1968, before the Town 
Area Committee, Mohammadi, which had 
since been succeeded by the first respon- 
dent, the Municipal Board, Mohanimadi, 
requesting for the reconstruction of the 
slaughter-house, to enable him to carry 


on his profession, The petitioner sent se- 


veral reminders, but he received no res~ 
ponse. The petitioner further stated that 
the Notified Area Committee, Moham- 
madi had on 12th of December, 1955, 
issued an order that no cattle like she or 
he buffaloes, cows, bulls, calves ete., could 
be slaughtered in the town of’ Moham- 


. madi and any one contravening the order 


would be prosecuted, The petitioner 
says that at present there is no slaughter- 
house in the town of Mohammadi and the 
slaughter of the cattle Has been banned 
in the town. 


2. The ERETTE have relied on 
a resolution passed by the Town Area 
Committee on 29th of March, 1948. Ac- 
cording to this resolution, no one in the 
town area of Mohammadi can slaughter’. 
any cattle like he or she buffalo, cow, 
bull or calf under any circumstances, On 
the basis of this resolution the petitioner 
is not. being permitted to carry on the 
profession of a butcher. The petitioner ` 
being aggrieved has approached this Court 
under Article 226 of the Constitution. 


3. ‘His complaint is that his fun- 
damental right to carry on a business or 
profession of his choice is being denied 
to him as guaranteed by Article 19 (1) 
(g) of the Constitution, This contention 
of the learned counsel finds support from 
a decision of the Supreme Court in Mohd. 
Hanif Qureshi v. State of Bihar, (AIR 
1958 SC 731). In that case among others 
the U. P. Prevention of Cow Slaughter 
Act, 1958, was challenged by certain per- 
sons, who were butchers by profession. 
The Supreme Court has held that Act 
constitutionally valid in so far as it pro- 
hibits the slaughter of cows of all ages 
and calves of cows, male and female, but 
in so far as it purports to totally prohibit 
the slaughter of breeding bulls and work- 
ing bullocks without prescribing any test 
or requirement as to their ‘age or useful- 
ness, it offends against Article 19 (1) (g) 
and is to that extent void. The ban im- 
posed by the Notified Area Committee 
and the same being continued by the 
Municipal Board of Mohammadi is un- 
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constitutional so far as it prohibits the.. 


slaughter of cattle in general without 
prescribing any condition as regards their 
age or usefulness, Of course, the prohi- 
bition of slaughter of cows, bulls and 
their calves in general is constitutionally 
valid, but a general ban on cattle other 
than cows etc. is unconstitutional. It 
would be open to the respondent Muni- 
cipal Board to lay down condition with 
regard to slaughtering of cattle other 
than cows etec., having regard to their 
ages or usefulness, but a general ban is 
not authorised. 


4, Learned counsel for the res- 
pondent has raised some preliminary ob- 
jections, The first objection is that a si- 
milar writ petition (No. 18 of 1956) filed 
by one Safi Ullah was dismissed by this 
Court on 12th February, 1960, and as 
such no second petition on the same point 
lies, I have gone through the judgment 
of this Court in the aforesaid writ peti- 
tion, a copy whereof has been annexed 
to the counter-affidavit as Annexure ‘C’. 
The Court dismissed that petition on the 
ground that the petitioner in that case 
had suppressed some material facts and 
as such was not entitled to the indul- 
.gence of this Court, This is clear from 
the following observation in the penulti-~ 
mate paragraph of the aforesaid judg- 
ment: 


“The net result of the foregoing dis- 
cussion, therefore, is that the petitioner 
was guilty of suppressing relevant and 
material facts. He was also guilty of 
making incorrect allegations, He has, 
therefore, disentitled himself to the in- 
dulgence of this Court under Article 
226.” 


H is clear that the decision was not ren- 
dered on merits and indeed after the de- 
cision of the Supreme Court cited above, 
there is no room left for any argument. 
The general ban on the slaughter of ani- 
mals other than cows and bulls etc., with- 
out any condition as regards their age 
and usefulness is wholly illegal inasmuch 
eas it infringes: the fundamental ‘right 
guaranteed by Article 19 (1) (g) of the 
Constitution, 


5, It was then contended that the 
petitioner is guilty of laches and the 
writ petition should be dismissed on that 
ground. This argument also, in my opin- 
ion, is not valid because the resolution of 
the Notified Area Committee of the year 
1948 gives a continuing and recurring 
cause of action and a person can chal- 
lenge it at any time. se 
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6. The next argument raised by 
the learned counsel] was that the resolu- 
tion wag of the pre-constitutional time 
and as such could not be quashed under. 
Article 226 of the Constitution which did 
not have retrospective effect, Now, any 
act or completed transaction which took 
place before the Constitution came into 
force cannot certainly be challenged under 
Article 226 of the Constitution, But in 
the instant case the challenge is not so 
much against the resolution. as against the 
denial by the respondents of the funda- 
mental right of the petitioner under Arti- 
cle 19 (1) (g) of the Constitution. The 
petitioner is being restrained even today 
from exercising the profession of a 
butcher. 


7. In Keshavan Madhava Menon 
v.. State of Bombay, 1951.SCR 228 = (AIR 
1951 SC 128) the Supreme Court held that 
Article 13 (1) of the Constitution did not 
make existing laws. which were inconsis- 
tent with fundamental rights void ab 
inito, but only rendered such lews in- 
effectual and void with respect to the 
exercise of fundamental rights on and 
after the date of the commencement of 
the Constitution, and further, if an act 
was done before the commencement of 
the new Constitution in contravention of 
the provisions of any law which was a 
valid law at the time of the commission 
of the act, a prosecution for such an act, . 
which was commenced before the Con- 
stitution came into force, could be pro- 
ceeded with and the accused punished ac- 
cording to that law even after the com-- 
mencement of the new Constitution. In 
the instant case the petitioner is not com- 
plaining of any prosecution launched 
against him before the commencement of 
the Constitution, He is complaining of 
the continuous denial of the fundamental 
right under Article 19 (1) (g) of the Con- 
stitution and this, in my opinion, can be 
done. To the same effect is the decision 
of the Supreme Court in Ranjit Singh v. 
Commr. of Income-tax, U. P., (AIR 1962 
SC 92), There it has been held that 
where the proceedings against the’ peti- 
tioner in respect of his undisclosed in- 
come culminating in the service of the 
notice of demand against him under Sec- 
tion 29, Income-tax Act, were all com- 
plete before the coming into force of the 
Constitution, the petitioner could not 
challenge those proceedings under Article 
14 of the Constitution for it was well 
settled that the Constitution was prospec- 
tive and not retrospective, There also 
the Supreme Court was dealing with 4 
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a continuing wrong. 

8. A Full Bench of the Bombay 
High Court in Jeshingbhai Ishwarlal v. 
Emperor, (AIR 1950 Bom 363) has held 
that the saving of an order made prior to 
the commencement of the Constitution 
under Sec, 6, General Clauses Act, does 
not mean that the State is entitled, after 
26th January, 1950, to deprive a citizen of 
a fundamental right which is guaranteed 
to him. Therefore, even though the 
order may have been saved by Section 6, 
if the order is in violation of the funda- 
mental rights, which have come into ex- 


istence after 26th January, 1950, the 
Court is entitled to interfere, 
9. In Hiralal Chunnilal v. State 


of Madhya Pradesh, (AIR 1954 Nag 258) 
the Nagpur High Court held that though 
an order was passed prior to the com- 
mencement of the Constitution, if it in- 
terfered with a right in praesenti of the 
applicant and the’ order was in the eye 
of law no more than a piece of waste- 
paper, the High Court could exercise its 
power under Article 226 of the Constitu- 
tion, In my opinion the Bombay and the 
Nagpur High Courts have laid down the 
correct law. 

10. The petition succeeds and is 
allowed. The respondents are directed 
not to enforce the resolution of the Noti- 
fied Area Committee dated 29th March, 
1948 so far as it denied the petitioner the 
fright of slaughtering cattle other than 
cows, bulls and their calves without im- 
‘posing any condition with regard to their 
age and usefulness, In the circumstan- 
ces, I make no order as to costs. 

Petition allowed. 
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(A) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Secs. 21 (1) (a), 41 — Scope of 
Section 21 (1) (a) — Rule 16 (2) made 
under Section 41 — Validity — Rule is 
ultra vires Sections 21 (1) (a) and 41. 
(1975) 1 All LR 222 and (1975) 1 All LR 
13 and (1975) 1 All LR 362, Overruled. 
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. >- The use of the words “bona fide re- 
quired” in Section 21 (1) (a) do not jus- 
tify the consideration of the need of or 
hardship to the tenant. Sub-rule (2) of 
Rule 16 on the other hand lays down 
several considerations to weigh with the 
prescribed authority, and they include 
hardships to the tenants and its compa- 
rison with the hardships to the land- 
lords, Hence Rule 16 (2) runs contrary 
to the provisions of Section 21 (1) (a). 
No Rule can survive if it is in direct 
conflict with the provisions of the Act. 
(Paras 27, 28) 


The only enquiry contemplated by 
Section 21 (1) (a) is regarding the -bona 
fide requirement of the landlord. The 
need is to be judged as an objective fact 
by the Rent Control Authorities and is 
based on hard reality. It is not a ques- 
tion of sentiment or desire not based on 
reality, The need has to be assessed on 
a consideration of facts of each case and 
according to a reasonable appreciation. 
The standard of need would vary ac- 
cording to the circumstances of each case 
and of the need of the landlord in a par- 
ticular case, AIR 1965 SC 1767 and AIR 
1969 All 474, Distinguished; (1975) 1 All 
LR 222 and (1975) 1 All LR 13 and (1975) 
1 All LR 362, Overruled, (Para 14) 


If the claim of the landlord is not 
dishonest and he has no oblique motive 
or is not for any designed purpose of 
evicting the tenant, his need should be ~ 
held to be bona fide, It is not one of the 
aims and objects of the Act to prevent a 
landlord’s occupying an accommodation 
himself even though he wants to occupy 
it himself and does not want to profiteer 
or to take unconscionable advantage of 
the shortage of accommodation, 

(Para 19) 


The expression ‘for purposes of the 
Act’ in Section 41 connotes that the rule 
which is made under its canopy should be 
restricted to the same field of operation 
as that marked out by the Act, The rule- 
making authority cannot enlarge legisla- 
tively that field. As Rule 16 (2) con- 
templates a comparison between the 
needs of the landlord and the tenant 
which is not the intention of Section 21, it 
clearly does not carry out the purposes of 
this Act and is beyond the rule-making 
power conferred by Section 41. 

(Para 39) 


(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 42 — Rule-making power 
— Extent of — Rule cannot supplement 
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the section. (Interpretation of Statutes 
— Subordinate legislation — Interpreta- 
tion), 


Though Section 42 confers statutory 
sanction to the rules made under it, a 
statutory rule cannot enlarge the mean- 
ing of the section, If it goes beyond 
what the section contemplates the rule 
must yield-to the statute. A compliance 
with the laying requirements does not 
. confer any validity to the subordinate le- 
gislation if it is in excess of the power 
conferred by the enabling Act, AIR 1960 
SC 12 and AIR 1972 SC 2427, Rel. on. 

(Para 29) 

Section 42 will authorize the provi- 
sion of subsidiary means of carrying into 
effect what is incidental to the execution 
of its specific provisions, But such a 
power will not support attempts to widen 
the purposes of the Act, to add new and 
different means of carrying them out or 
to depart from or vary the plan which 
the legislature has adopted to attain its 
ends. In other words a subordinate law 
cannot substantially modify the scheme 
or policy of the Act. (Para 11) 

(C) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Sec. 34 (8) read with Sec. 3 
(d) — Word ‘prescribed’ — Meaning of. 

The word ‘prescribed’ has been de- 
fined in Section 3 (d) as prescribed by 
rules made under Act. Obviously it refers 
to the rules made under Section 41. Sec- 
tion 34 (8) confers no independent power 
to frame rules, It refers to powers of 
various authorities and procedure to be 


followed by them. (Para 41) 
(D) Interpretation . of Statutes — 
Statement of objects and reasons — Re- 


ference to. 

A reference to the statement of Ob- 
jects and Reasons is irrelevant where the 
language of a statute is perfectly clear 
and unambiguous. It can be referred to 
for the limited purpose of ascertaining 
the conditions prevailing at the time 
which actuated the sponsor of the Bill 
to introduce the same and the extent of 
urgency which he sought to remedy. AIR 
1954 SC 92, Rel. on. (Para 30) 
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dents. 

M, P. SAXENA, J.:— The petitioners 
are the owners of building No. D-39/119 
situate in Hauz Katra, Varanasi, and are 
carrying on sole selling agency business 
of Cinni Fans, Tullu and Shiva Water 
pumps in the first, second and third floors 
of it. The respondent No, 3 are tenants 
of a shop in the ground floor of the same 
building, As the petitioners require ac~- 
commodation on the ground floor for a 
show-room for their products they - 


shop but in vain, Therefore, on 7th Sep- 
tember, 1971, the petitioners filed an ap- 
plication under Section 3 of the U, P. 
(Temporary) Control of Rent and Eviction 
Act, 1947 (hereinafter referred to as the 
old Act) for permission to file a suit for 
ejectment of respondent No. 3. The lat- 
ter filed objections. During the pen- 
dency of the said application the U, P. 


re- `- 
quested the respondent No. 3 to vacate the ~ 
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‘Rent and Eviction) Act, 1972 (hereinafter 
called the new Act) came into force. The 
petitioners got their application amended 
in order to bring it in conformity with 
the provisions of the new Act because in 
view of Section 43 (2) (a) it stood trans- 


ferred to the prescribed authority and ` 


. was deemed to be an application under 
Section 21 of the new Act and was to be 
disposed of in atcordance with the pro- 
visions of this Act. The respondent No, 3 
also got their objections amended. On 
6th of April, 1973, the prescribed autho- 
rity released the shop in favour of the 
petitioners under Section 21 (1) (a) of 
the new Act. The respondent No, 3 filed 
an appeal before the District Judge, 
Varanasi, which was allowed on 29th of 
May, 1973. Therefore, the petitioner fil- 
ed a petition under Article 226 of the 
Constitution, inter alia on the grounds 
that sub-rule (2) of Rule 16 framed under 
the new Act is ultra vires the Act. The 
learned single Judge who heard the peti- 
tion agreed with this contention but con- 
sidering that the question is of vital im- 
portance and likely to arise in a number 
of cases and also because in the case of 
Gorakhnath Yagnik v, State Government, 
(1975) 1 All LR 222) a Division Bench of 
‘the Lucknow Bench of the Allahabad 
High Court has taken a contrary view, he 
referred the following question for con+ 
sideration of the Full Bench: 


“Whether sub-rule (2) of Rule 16 of 


the U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972, is 
invalid being ultra vires of the powers of 
the State Government.” 


2. It will be useful before dis- 
cussing the question to set out the rele- 
vant provisions of the new Act, Section 
21 reads: 


“21. Proceedings for release of build- 
ing under occupation of tenant — (1) The 
prescribed authority may, on an applica- 
tion of the landlord in that behalf order 
the eviction of a tenant from the build- 


"ing under tenancy or any specified part 


~“ thereof if it is satisfied that any of the 
following grounds exists, namely— 


la) that the building is bona fide re- 
quired either in its existing form or after’ 
demolition and new construction by the 
landlord for occupation by himself or any 
member of his family, or any person for 
whose benefit it is held by him, either for 
residential purposes or for purposes of 
any profession, trade or calling, or where 
the landlord is the trustee of a public 


Chandra Kumar v. Dist. Judge (FB) (Saxena J.) 
Urban Buildings (Regulation of Letting, 


A.LR. 


cheritable trust, for the object of the 
trust; 

(b) that the building is in dilapidated 
condition and is required for purposes of 
demolition and new construction: 

Provided that where the building was 
in the occupation of a tenant since before 
its purchase by the landlord, such pur- 
chase being made after the commence- 
ment of this Act, no application shall be 
entertained on the grounds mentioned in 
clause (a) unless a period of three months 
has elapsed since the date of such pur- 
chase and the landlord has given a notice 
in that behalf to the tenant not less than 
six months before such application, and 
such notice may be given even before the 
expiration of the aforesaid period of three 
years, Provided further that if any ap- 
plication under clause (a) is made in res- 
pect of any building in which the tenant 
is engaged in any profession, trade or 
calling, the prescribed authority. while 
making the order of eviction shall, after 
considering ali relevant facts of the case, 
award against the landlord to the tenant 
an amount equal to two years’ rent as 
compensation and may, subject to rules, 
impose such other conditions as he thinks 
fit. 

Provided also that no application 
under clause (a) shall be entertained, 
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Explanation — In the case of a resi- 
dential building (i) where the tenant or 
any member of his family has built or 
has otherwise acquired in a vacant state 
or has got vacated after acquisition a re- 
sidential building in the same city, muni- 
cipality, notified area or town area, no 
objection by the tenant against an appli- 
cation under this sub-section shall be en- 
tertained:— ; 

(ii) Where the landlord was engaged 
in any profession, trade, calling or em- 
ployment away from the city, municipa~ 
lity, notified area or town area within 
which the building is situated and by 
reason of the cessation of such engage- 
ment he needs the building for occupa- 
tion by himself for residential purposes, 
such need shall be deemed sufficient for 
purposes of clause (a). 

(iii) where the landlord is a member 
of the armed forces of the Union and the 
prescribed authority under the Indian 
Soldiers (Litigation) Act 1925, has issued 
a certificate in his favour that he is serv- 
ing under special condition within the 
meaning of Section 3 of that Act then, 
his representation that he needs the 


1976 


building for residential purposes for 
members of his family whose particulars 
are specified in the application shall’ be 
deemed sufficient for purposes of clause 
(a); , 

(iv) the fact that the building under 
tenancy is a. part of a building the re- 
maining part whereof is in the occupa- 
tion of the landlord- for residential pur- 
poses, shall be conclusive to prove that 
the, building is bona fide required by the 
mae 

ae AEE E 

3. No order shall be made under sub- 
section (1), or sub-section (2), except after 
giving to the parties concerned a reason- 
able opportunity of pone heard, 


3. Section 41 confers rule-making 
power on the State and reads as follows: 

“The State Government may by noti- 
fication in the Gazette make rules to 
carry out the purposes of this Act, in- 
cluding any rules prescribing fees in res- 
pect of any proceeding under this Act.” 

4. Section 42 relates to laying of 
rules ete., before the Legislature, 

5. Sub-rule (2), Rule 16 framed 
under the new Act lays down: 

"While considering an application 
for release under Section 21 (1) (a) in 
respect of a building let out for purposes 
of any business, the prescribed authority 
shall take into account the like- 
ly hardship to the tenant from the grant 


of the application as against the likely - 


hardship to the landlord from the refusal 
of the application and for that purpose 


shall also have regard to such facts as the ~ 


_ following: 
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6. Sri S, C. Khare, learned coun- 
sel for the petitioners has contended that 
under Section 41 rules can be framed “to 
carry out the purposes of the Act”. Sec- 
tion 21 (1) (a) of the Act entitles a land- 
lord to obtain an order in his favour by 


establishing that the building is bona fide , 


‘ required by him, If he is able to esta- 
blish that he bona fide requires the 
building his application for release should 
be allowed and the prescribed authority 
is not competent to take into account the 
likely hardships that may be caused to 
the tenant or to compare his hardships 
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with those of the tenant. According to 
him, sub-rule (2) of Rule 16 goes beyond 
it inasmuch as it not only demands con- 
sideration of.the bona fide requirement 
of the landlord but also requires compa- 
rison between the hardships of the land- 
lord and the tenant. Therefore, this rule 
is beyond the legislative authority, 

7. To begin with, the principles ` 
regarding rule-making power may be 
considered, In Attorney Genera] and 
Ephraim Hutchings v. The Great Eastern 
Rly., Co., (1880) 5 AC 473 the observa- 
tion is: 

“The doctrine (of ultra vires) ought 
tc be reasonably and not unreasonably, 
understood and applied and that what- 
ever may fairly be regarded as inciden- 
tal to, or consequential upon, those things 
which the Legislature has authorised’ 
ought not (unless expressly prohibited) 
to be held, by judicial construction, ‘to 
be ultra vires.” 


8. Again in Carbines v. Powell, 
(1925) 36 Com WLR 88 at page 92 it is 
held that 

“It is not open to the grantee of the 
power actually bestowed to add to its 
efficacy, as it is called, by some further 
means outside the limits of the power con- 
ferred for the purpose of more effectively 
coping with the evils intended to be met. 
The authority must be taken 
as it is created, taken to the full, but not 
exceeded, In other words, in the absence 
of express statement to the contrary, you 
may complement but you may not sup- 
plement, a granted power.” 
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9. The principle was summed up 


-by Supreme Court in the case of State of 


Kerala v, K., M. C. Abdulla 
(AIR 1965 SC 1585) 
words: 

“Power to frame rules is conferred 
by the Act upon the State Government 
and that power may be exercised within 
the strict limits of the authority confer- 
red. Ifin making a rule, the State trans- 
cends its authority, the rule will be in- 
valid, for statutory rules made in exer- 
cise of delegated authority are valid and 
binding only if made within the limits of 
authority conferred, Validity of a rule 
whether it is declared to have effect as if 
enacted in the Act or otherwise is always 
open to challenge on the ground that it 
is unauthorised.” 

10. ‘It is thus clear that where 
power to frame rules is bestowed on the 
State Government that power has to be 
exercised within strict limits of that 


and Co. 
in the following 
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power, Broadly speaking, a rule may be 
declared ultra vires if it transcends the 
parent Act, A rule may be ultra vires if 
it has overstepped the scope of the parent 
Act or if it has been promulgated in 
breach of some mandatory statutory 
-provision prescribing the procedure of 
_ rule-making. A rule ig also ultra vires if 
‘it fraudulently seeks to accomplish a 
purpose which is not envisaged by the 
Act. 


` 1 In the new Act rule-making 
power is contained in Section 41. It ob- 
viously enables the State Government 
to make rules “to carry out the purpo- 
seg of this Act”, It certainly does not 
give carte blanche to enact independent 
legislation, The expression “to carry out 
the purposes of the Act” means to ena- 
ble its provisions to be effectively admin- 
istered, They connote that the rules are 
to be confined to the same field of ope- 
ration as that marked out by the Act it- 
self, Carbines v. Powell (Supra), The 
State v. Murtza Ali, 1961 All LJ 287 = 
(AIR 1961 All 477) (FB) and R. S, Singh 
v. R. C. & E, O., 1964 All LJ 412 = (AIR 
1965 All 49) (FB). ‘This power will au- 
thorise the provision of subsidiary means 
of carrying into effect what ig incidental 
to the execution of its specific provisions. 
But such a power will not support at- 
tempts to widen the purposes of the Act, 
‘to add new and different means of carry- 
ing them out or to depart from or vary 
the plan which the legislature has ad- 
opted to attain its ends Shanahan v. 
Scott, (96 Com WLR 245). In other words 
‘a subordinate law cannot substantially 
modify the scheme or policy of the Act. 


12. In the light of the foregoing 
discussion the vires of Rule 16 (2) may 
now be examined. The rule has been 
enacted to give effect to Section 21 (1) (a). 

- Accordingly it should be tested on the 
touchstone of Section 21. The opening 
words of Section 21 of the new Act are: 


“The prescribed authority may 
order the eviction of a tenant from the 
- building under tenancy if it 
‘is satisfied that any of the following 
grounds exist.” - 
13. The relevant portion of one of 
the grounds incorporated in clause (a) 
reads: 
“that the building is bona fide re- 
quired ......... by the landlord 
14. A plein reading of the afore- 
said provision makes it clear that the 
only inquiry contemplated by it is re- 
garding the bona fide requirement of the 
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landlord. The burden of proving that 
the landlord bona fide requires a_build- 
ing or part thereof lies on him (the land- 
lord), The tenant can also join an issue 
in this inquiry to show that the landlord 
has no bona fide requirement but is 
prompted by an oblique motive to have 
the building released. The word ‘bona 
fide’ means genuinely or in good faith, 
without fraud or deceipt, sincere, not 
spurious or counterfeit, The word ‘re~ 
quired’ signifies an element of need”for 
some end or purpose, It must be backed 
by extreme want or destitution The 
word “required” means that the premises 
are needed by the landlord, that is to say, 
the landlord is in fact in need of the pre- 
mises and his desire for the same is not, 
merely fanciful or is the sole justifica- 
tion of the requirement of the premises 
by him. The need is to be judged as an 
objective fact by the Rent Control Au- 
thorities and is based on hard reality, It 
is not a question of sentiment or desire| 
not based on reality. The need has to be 
assessed on a consideration of facts of 
each case and according to a reasonable 
appreciation, The standard of need 
would vary according to the circumstan- 
ces of each case and of the need of the 


‘landlord in a particular case Lalit Kumar 


Vijai v. Saroj Kumari, (1969 Ren CJ 545) 
(Delhi), In Panjumal v, S. L. Keshwani, 
(1969 Ren CJ 214) (Delhi) it has been 
held that for purposes of finding the bona 
fide need of the landlord al] relevant facts 
and circumstances including his status, 
position, social obligations etc., have to be 
taken into account ag reasonably influenc- 
ing the landlord’s requirement, It is nel- 
ther feasible nor desirable to exhaustive- 
ly enumerate such facts and circumstan- 
ces as may apply to all cases serving as a 
straitjacket because each individual land- 
lord has his own problems, His bona fides 


seem to be the crucial test and this must 


be a question of fact in each case, The 
hardship to the tenant does not seem to 


. be one of the statutory consideration as 


envisaged by the Delhi Rent Control Act. 
15. The word ‘bona fide’ was again 


‘interpreted in the case of Om Prakash 


Singhal v. Roshan Lal Khanna, (1969 Ren 
CJ 645) (Delhi) and was construed to 
mean genuinely or in good faith and it 
conveys an idea of absence of any intent ' 
to deceive, If the landlord is not seek- 
ing eviction on false pretext of acquir- 
ing additional accommodation with an 
oblique purpose and his requirement can- 
not be considered to be inspired by a pure 
fanciful whim, the pisa o of bona fide re- 
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quirement put forward by him deserves: 


ordinarily to be upheld.. 7 


164 In Harbhagwan v, Pritam 
Singh, (1971 Ren CJ 488) (Delhi) it has 
been held that the only case where the 
court would decline to accede to the land- 
lord’s request for eviction would be when 
the court is satisfied that the landlord’s 
allegations are not bona fide and are 
merely an excuse to serve some ulterior 
purpose or fanciful whim. 


17. In Parasuramaiah v, Pokuri 
Lakshmamma, (AIR 1965 Andh Pra 220) 
the. words ‘required bona fide’ used in 
A. P, Buildings (Lease, Rent and Eviction 
Control) Act were held to mean that the 
landlord requires the premises for his 
reasonable needs and that he is not seek- 
ing eviction on the pretence of requiring 
additional accommodation with any ob- 
lique motive, 


18. The words “bona fide require- 
ment of landlord” came up for interpre- 
tation in the case of Mattu Lal v. Radhey 
Lal, (AIR 1974 SC 1596) and their Lord- 
ships of the Supreme Court observed: 


veadeshseaseos sets mere assertion on the 
part of the landlord that he requires the 
non-residential accommodation in the 
occupation of the tenant for the purpose 
of starting or continuing his own busi- 
ness is not decisive. It is for the 
to determine the truth of the assertion 
and also whether it ig bona fide, 
The test which has to be applied is an 
objective test and not a subjective one 
ESEE The word ‘required’ signifies 
that mere desire on the part of the land- 
lord is not enough but there should be an 
element of need and the landlord must 


-show — the burden being upon him—- 


that he genuinely requires the non-resi~ 
dential accommodation for the purpose 
of starting or continuing his own busi- 
ness.” 

The aforesaid discussion makes it clear 
that the ‘bona fide requirement’ means 
the genuine or reasonable need of the 
landlord. 


19. It is thus clear that if the 
claim of the landlord is not dishonest and 
he has no oblique motive or is not for 
any designed purpose of evicting the te~ 


nant, his need should be held to be bona - 


- fide. There is nothing in the provisions 
of the Act to suggest that a landlord even 
though bona fide requiring an accommo- 
dation for his own occupation may not 
be allowed to occupy it himself: it is not 
one of the aims and objects of the Act 
to prevent a landlord's occupying an atc- 
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commodation himself even though he 
wants to occupy it himself and does not 
want to profiteer or to take unconscion- 
able advantage of the shortage of accom- 
modation. 

20. The question which now falls 
for determination is whether Section 21- 
(1) (a) is mandatory or, recommendatory. 
In Julius v. Bishop of Oxford, (1880) 5 
AC 214 at p. 244, U. S. v. Otto Thoman, 
(1895) 156 US 353 and Province of Bom- 
bay v. Khushal Das, (AIR 1950 SC 222 at 
page 262) it is held that in public statutes 
the words only directory, promissory, or 
enabling may have a compulsory force 
where the thing to be done is for public 
benefit i.e., to effectuate a legal right or 
for advancement of public justice. 

21. In King v. Mitchell, (1913) 1 
KB 561, Ridley, J., said: 

“If a right is ‘conferred upon person 
and another person is empowered by the 


- word ‘may’ to recognise that right that 


person is not only enabled but obliged to 
recognise the right, not because the em- 
powering words oblige him but because it 
is his duty to recognise the right, 

In that sense it is true to say that. 
‘may’ is equivalent to ‘must’ ............ 
22. In the same case Lord Cole- 
ridge at page 568 said: ca 

“Regard ‘must be had to the sur- 
rounding circumstances to discover whe- 
ther the word ‘may’ is to have a permis- * 
sive or a compulsory meaning.” 


23. In State of U. P. v. Jogendra 
Singh, (AIR 1963 SC 1618) Gajendragad-- 
kar, J., pointed gut, 

“Where discretion is conferred ‘upon 
a public authority coupled with an obli- 
gation the word ‘may’ which denotes dis- 
cretion should be construed to mean a 
command and that it is the context which 
is decisive.” 4 

24, Again in Hirday Narain v. In- 
come-tax Officer, Bareilly, (ATR 1971 SC 
33 at p. 36) while interpreting Section 35 . 
of the Indian Income-tax Act, which in- 
dicates that the Commissioner or Appel- 
late Asstt, Commr, or the Income-tax 
Officer ‘may’ i 
rent from.the record, Shah, J., held: 

“H a statute invests a public officer 
with authority to do an act in a specified 
set of circumstances it is imperative upon 
him to exercise his authority in a man- 
ner appropriate to. the case when a party 
interested and having a right to apply 
moves in that behalf and circumstances 
for exercise of that authority are shown 
to exist, Even if the words in the statute 


rectify any mistake appa- `` 
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are prima facie enabling the courts will- 
readily infer a duty to exercise power 
which is invested in aid or enforcement 
of a right — public or private — of a 
citizen.” . 

This only means that ‘may’ in itself does 
not mean ‘must’ but it, coupled with cer- 
- tain circumstances, has the effect of 
‘must’, If the authority must act and has 
no alternative to the act that it ‘may’ do, 
then it must do the act, In R. S. Singh 
v. R.-C, & E, O., 1964 All LJ 412 = (AIR 
1965 All 49) (FB), Section 7 (2) of the old 
Act the following Rule 6 framed there- 
under came up for consideration before 
the Full Bench of this Court: 

“When the District Magistrate is sa- 
tisfied that an accommodation which has 
fallen vacant or is likely to fall vacant is 
bona fide needed by the landlord for his | 
own personal occupation, the District, 
Magistrate may permit the landlord to 
occupy it himself.” 

Desai, C, J., held that though the word 
used in Rule 6 is ‘may’ it has the force of 
‘shall’ because the whole purpose behind 
it is to make it obligatory upon a District 
-Magistrate to allow a landlord to occupy 
the accommodation required for his own 
occupation, otherwise there would, 
have been no necessity\ for the rule. We. 
find ourselves in respectful agreement 
with the observations cited ‘above, As 
` will be evident from clause (a) of Section 
21 of the new Act, the only requirement 
for release of a building under this clause 
is that it is bona fide required by the 
landlord for occupation by himself or any 
member of his family or any. person for 
‘whose benefit it is held by him either for 
residential purposes or for purposes of 
any profession, trade or calling, Clause 
(a), therefore, provides for a special si- 
tuation and directs the prescribed autho- 
rity to exercise his discretion in a parti- 
cular manner when the situation contem- 
plated by this clause is found to exist to 
his satisfaction. As it cannot ‘be said to 
be repugnant to or inconsistent with any 
of the provisions of the Act, the prescrib- 
ed authority is bound to give effect to it 
and in that sense the word ‘may’ which’ 
denotes discretion has the force of com- 
mand. It is, therefore, not possible to 
accept the submission of the learned Ad- 
vocate General that as power conferred 
by Section 21 (1) (a) is discretionary, ac- 
cordingly Rule 16 (2) having provided 
guidance for exercise of that discretion is 
consistent with the aforesaid section; Rule 
16 (2) clearly travels beyond the limits of 
the authority. , 
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. 25. -The learned Advocate General 
has strenuously argued that an inquiry 
into the bona fide requirement of the 
landlord implies an inquiry about the 
need of the tenant and a comparison be- 
tween the needs of the two is necessary. 
This argument is not tenable because Sec- 
tion 21 (1) (a) of the new Act does not 
at all contemplate an inquiry into the 
need of the tenant or its comparison with 
that of the landlord. Therefore, the 
words ‘bona fide required’ by the land- 
lord cannot be construed to include an 
inquiry into the need or hardship. of the 
tenant, This question came up for con- 
sideration in the case of Vasudeo Dha- 
wan v. Trilokinath, (1967) 69 Punj LR 260 
in which it has been held that the words ' 
‘bona fide required’ call upon the Con- 
troller to step into the shoes of the land- 
lord and decide from his point of view 
and not from the standpoint of the te- 
nant, In Jagannath Karanani v, Syed 
Abdul Wahid, (AIR 1962 Assam 148) the 
Assam High Court held that if the land- 
lord bona fide requires the house for hig 
own use no amount of inconvenience to 
the tenant will take away his right to 
evict him, 


26. The learned Advocate General 
has placed considerable reliance on the 
case of Bhagwan Das v, Ram Chand, 
1965 All LJ 353 = (AIR 1965 SC 1767) in 
which their Lordships of the Supreme 
Court have held that while considering 
the application of the landlord under Sec- 
tion 3- of the U. P. (Temporary) Control 
of Rent and Eviction Act (the old Act) 
the D. M, has to give consideration to the 
needs of both the landlord and the te- 
nant and to compare them, Another au- 
thority relied upon in support of this con- 
tention is Sardar Prem Singh v, B. D. 


Sanwal, 1968 All WR (HC) 572 = (AIR 
1969 All 474) (FB) in which the Full 
Bench of this Court held that the Dist- 


rict Magistrate is bound to make a fair 
comparison between the needs of the land- 


‘lord and the tenant and permission to sue 


should be accorded only if the need of 
the landlord is greater than that of the 
tenant. We have given our anxious con- 
sideration to both these cases and in our 
judgment they cannot be applied to a 
case falling under Section 21 (1) (a) of 
the new Act, They were caseg under. 
Section 3 of the old Act which was differ- 
ently worded. That section was inter- 
preted by the Supreme Court as one which 
required the District Magistrate to exer- 
cise power under Section 3 of that Act in 
a quasi-judicial manner, As the section 


1976 
was silent about the grounds on which 
the permission to file a suit for eviction 
could be granted to the landlord the Sup- 
reme Court found as a necessary corol~ 
lary to the quasi-judicial power “that the 
District Magistrate has to weigh the pros 
and cons of the matter and come to a cer- 
tain conclusion he made the order. The 
rule naturally imports the requirement 
that the party should be allowed to put 
their versions before him. The District 
Magistrate cannot reasonably weigh the 
pros and cons unless both the landlords 
and the tenants are given an opportunity 
to place their versions before him”, As 
against it there is a clear provision in 
Section 21 (1) (a) of the new Act requir- 
ing consideration of the bona fide re- 
quirement of the landlord only when 
eviction of a sitting tenants were already 
balanced by the legislature when it cur- 
tailed the right of landlords to have their 
buildings released and confined them to 
the solitary ground of ‘bona fide require- 
ment’, Therefore, the principle laid down 
in the aforesaid cases cannot be applied 
to the present case.. ` 


27. Reliance has also been placed 

on the cases of Gorakhnath Yagnik v. 
State of U. P., (1975-1 All’ LR 222) de- 
cided by a Division Bench of the Luck- 
now Bench of Allahabad High Court, Ro- 
han Lal v. Smt. Ramadevi, (1975-1 All 
13) and Chunnu ‘Lal v. Additional 
istrict Judge, Allahabail, (1975-1 All LR 

2) to show that even though the need 
of the landlord is bona fide, permission 
for eviction under Section 21 cannot be 
granted without comparing the needs of 
the landlord and the tenant. In case. the 
tenant’s need ig found to be greater than 
the landlord’s need, the tenant cannot be 
ordered to be evicted. The Division Bench 
laid down this principle following the 
case of Sri Bhagwan v. Prannath, (AIR 
1965 SC 1767) (supra). With great res- 
pect we are unable to subscribe to this 
view, In Section 21 (1) (a) the only in- 
quiry which the prescribed authority is 
required to make is about the bona fide 
requirement of the landlord. There is 
not a word to suggest that he is also to 
inquire into the need of. the tenant or to 
compare it with that of the landlord. It 
is true that sub-section (3) provides that 
no order under sub-section (1) shall be 
made unless reasonable opportunity of 
being heard has been afforded to’ the 
landlord and the tenant. But- this. sub- 
section simply means that a tenant can 
also participate in the enquiry and show 
that the landlord has: no bona: fide. re~ 
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‘quirement for the building. He cannot 
be permitted to travel beyond this do- 
main. If clause (a) contemplates an in- 
quiry only into the bona fide requirement 
of the landlord it will be going too far if 
on the basis of sub-section (3) the scope 
of the inquiry is enlarged and the tenant 
ig permitted to substantiate his need and 
to have it compared with that of the 
landlord, On the basis of the doctrine of 
harmonious construction, clause (a) of 
Section 21 (1) and sub-section (3) will be 
construed.to mean that the inquiry is to 
remain limited only to the bona fide re- 
quirement of the landlord. The golden 
rule ig that the words of a statute must 
prima facie be given their ordinary mean- 
ing. It should be departed from if a strict 
adherence would result in an absurdity. 
we find no absurdity in this construction 
and see no reason to depart from the 
plain meaning of the words used in this 
clause. We are, therefore, in judgment 
that the use of these words ‘bona fide re- 
quired’ do not justify the consideration of 
the need of or hardship to the tenant, In 


` this view of the matter Rule 16 (2) does 


not complement but it supplements the 
power granted in the Act, 


28, Another test for deciding whe- 
ther a rule is inconsistent with a provi- 
sion of the Act is to read the two toge- 
ther and see if a conflict between them 


‘becomes apparent. Section 21 (1) (a) of 


the new Act clearly provides that the 
need of the landlord alone is tp be in- 
quired into, Sub-rule (2) of Rule 16 on 
the other hand lays down several consi- 
derations to. weigh with the. prescribed 
authority, and they include hardships to 
the tenants and its comparison with the 
hardships to the landlords, If these fac- 
tors are taken into consideration in a case 
of Section 21 (1) (a), it cannot be denied 
that in certain cases the applications made 
by the landlords may result in their dis- 
missal despite that the landlords in those 
cases bona fide require the buildings be- 
longing to them. We are, therefore, of 
the view that Rule 16 (2) runs contrary 
to the provisions of Section 21 (1) (a) of 
the new Act. No rule can survive if it 
is in direct conflict with the provisions of 
the Act. i : 

29. The contention of the learned 
Advocate General that . by virtue of 
Section 42 of the new Act the rule has 
got statutory sanction and sufficient value 
should be..attached’ to it. carries no force 
because a statutory rule cannot enlarge 
the meaning of the. section. If it . goes 
beyond what the section contemplates the 
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. rule must yield to ‘the statute (Central 
Bank of India v. Their Workmen AIR 
1960 SC 12), A compliance with ° the 
laying requirements, however, does not 
confer any validity to the subordinate 
legislation if it is in excess of the power 
conferred by the enabling Act Hukum 
Chand v. Union of India (AIR 1972 SC 
2427 at p, 2432). 


30. Even on the basis of the ob- 

. jects and preamble of the Act validity of 
Rule 16 (2) cannot be sustained. It is 
needless to say that the statement of Ob- 
jects and Reasons is irrelevant where the 
language of a statute is perfectly clear 
and unambiguous, It can be referred to 
‘\for the limited purpose of ascertaining 
the conditions prevailing at the time 
which actuated the sponsor of the Bill to 

‘introduce the same and the extent of ur- 
gency which he sought to remedy, State 
of West Bengal v. Subodh Gopal Bose, 
AIR 1954 SC 92. However, the following 
statement of Objects and Reasons was 

- given in the U. P, Urban Buildings (Re- 
Bulation of Letting, Rent and Eviction) 
Bill, 1970, 


“The United Provinces (Temporary) 
Control of Rent and Eviction Act, 1947, 
was passed as a temporary Act with a 
view mainly to continuing in force pro- 
visions relating to control of letting and 
rent of accommodation similar to those 
contained in orders which had been issu- 
ed-under the Defence of India-Rules, 
1939. It was expected that the situation 
‘of shortage of accommodation would be 
tided over after a short period and ac- 
cordingly an Ordinance was promulgated 
in 1946, and it was replaced by a tempo- 
rary Act in 1947. In view, however, of 
the continuing increase in urban popula- 
‘tion and the relatively slow pace of house 
building activity due, mainly to shortage 
of materials the problem of shortage of 
accommodation has become chronic, and 
the life of the Act, has had to be extended 
from time to time, Various amendments 
were also made in its provisions as and 
when problems arose. 

-visions attracted criticism on various 
" grounds in Courts of law and also criti- 
' cism by informed public opinion. Govern- 
ment gave an assurance to the Legisla- 
ture that they would soon replace the Act 
by a new comprehensive legislation, and 
accordingly, this Bill has been prepared.” 

21. One of the salient featlte of 

the ill was: 
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Some of the pro-- 


ALR. 
3. Under Section 3 of the old Act the 


. powers ofthe District Magistrate in the- 


matter of grant of permission for institu- 
tion of a suit for eviction of a tenant 
were not defined and he had an unfetter- 
ed discretion to allow eviction on any’ 
ground whatsoever, The grounds on 
which such eviction of a sitting tenant 
may be permitted or release of a vacant 
building allowed. have now been restrict- 
ed. Further in order to reduce multipli- 
city of proceedings and also ‘to reduce 
the congestion in Civil Courts it has been 
provided that proceedings for eviction 
shall lie before the prescribed authority 
instead of in the Civil Court.” 


32. The Statement of Objects and 
Reasons reproduced above makes it clear 
that the necessity for placing this per- 
manent Act on the Statute Book arose 
because the problem of shortage of ac- 
commodation had become chronic, There 
can be no manner of doubt that it in~ 
tended to protect the interests of tenants 
and in that connection this new compre- ` 
hensive legislation was passed, 


33. As regards the salient feature 
reproduced above, it is important to state 
that under Section 3 of the old Act the 
District Magistrate possessed unbridled 
powers to grant permission to the land- 
lords to file suits for eviction against their 


tenants. By means of the new Act the 


solitary ground on which eviction of 
sitting tenant can be ordered is bona fi 
need of the landlord, In this manner 
power of eviction has been very much 
restricted or curtailed, 


34. So far as the preamble of the 
Act. is concerned, it says “An Act to pro- 
vide in the interest of the general publie 
for the regulation of letting and rent of, 
and the eviction of tenants from, certain 
classes of buildings ......... ” While it is 
permissible to look at the preamble for 
understanding the import of various 
clauses contained in Bill Ful effect 
should be given to the express provisions 
of the Bill even though they appear to 
go beyond the terms of the preamble. 
Where the language of an Act is clear 
the preamble must be disregarded. Where 
the object or meaning of an enactment. 
is not clear the preamble may be resorted 
to explain it. Mis. Burrakur Coal Co, Ltd. 
v. Union of India, AIR 1961 SC 954. In 
the instant case Section 21 (1) (a) ‘is abso- 
lutely clear. However, the preamble also 
does not advance the contention of the 
learned Advocate General much further. 
The ‘general public’ includes both the 


i “landlords and the tenants, The Act has 
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i been promulgated in the interest of both. 


The landlord’s rights to have the. build- 


ings released: have been appreciably cur- 
tailed, The solitary ground -on which 
they can obtain release order under Sec- 
tion 21 (1) (a) is that they bona fide re- 
quire the buildings, It would be incon- 
sistent with the preamble if this right is 
further curtailed on the basis of Section 
16 (2). 

35. Another contention advanced 
by the learned Advocate General is that 
under Section 3 of the old Act the te- 
nants had acquired a vested right not to 
be evicted on the basis of District Magis- 
trate’s permission till the landlord was 
able to establish that his need was grea~ 
ter than that of the tenant. In Qudratul- 
lah v. Municipal Board, Bareilly, (AIR 
1974 SC 396) it has been held that certain 
propositions are clear regarding the conse- 
quence of repeal of statute. The general 
principle is that the enactment which is 
repealed is to be treated, except as to 
transactions passed and closed, as if it 
had never existed, The operation of this 
principle is subject to any savings which 
may be made expressly or implication 
by the repealing enactment. Where a 
repeal is followed by a fresh legislation 
on the subject, the court has to look to 
the provisions of the new Act to see 
whether they indicate a different inten- 
tion, Upon a careful analysis of the pro- 
visions of the new Act we have no doubt 
in our minds that Section 21 does not con- 
template consideration of the need of the 
tenant or its comparison with that of the 
landlord, 


36. The learned Advocate General 
has referred to other provisions of the 
Act to support his contention that Sec- 
tion 21 (1) contemplates an inquiry into 
needs of the tenant also, It is urged that, 
under second proviso to this sub-section, 
if any application under cl. (a) is made in 
respect of any building in which the te- 
nant is engaged in any profession, trade or 
calling the prescribed authority while 
making the order for eviction shall, after 
considering all relevant facts of the case, 
award against the landlord to the tenant 
an amount equal to two years’ rent as 
compensation and may subject to rules, 
impose such other conditions as he thinks 
fit, Reliance is placed on the case of 
Inder Jeet Singh v. Prescribed Authority, 
Moradabad, (AIR 1974 All 120) in which 
the word ‘shall’ used in this proviso has 
been held to be directory and not man- 
‘datory. Obviously the purpose of_ this 
<- proviso is to compensate 
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‘powers it was held that 


a tenant who `- 
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may be uprooted from his profession, 


trdde or calling as a result of eviction 
from a building. For this purpose the 
prescribed authority can take into consi~ 
deration all relevant facts of the case and 
may fix the amount of compensation, Be- 
side it, if language of the main enact- 
ment is clear and unambiguous a proviso | 
can have no repercussion on the interpre- 
tation of the main enactment so as to ex- 
clude from it by implication what falls ` 
within its express terms, Even the 
planations appended to this sub-section 
do not go to show that the section is dis- 
cretionary, 


37. Reference has also been made 
to sub-section (3) which says that no 
order shall be passed under sub-section 
(1) or sub-section (2) except after giving 
to the parties concerned a reasonable op-- 
portunity of being heard, Under Section 
22 right of appeal is also given to the 
landlord and the tenant. It is urged that 
sub-section (3) confers an unqualified 
right on the tenant to assail the landlord’s- 
application for release on any ground, in- 
cluding that of hardship to himself. Ac- 


` cording to him it does not grant a truncat- 


ed right nor it could be the intention of 
the Legislature. We are unable to sub- 
scribe to this view because clause (a) con- 
templates an enquiry only into the bona 
fide requirement of the landlord. There- ` 
fore, objections under sub-section (3) and 
appeal by the tenant under Section 22 


will ‘have to be confined to the 
same scope, The application. will 
be rejected if the tenant is able 


to show that the Jandlord has no bona 
fide requirement. f 


38. Lastly, relying on the case” of 
Sri Bhagwan v. Ram Chand, (AIR 1965 
SC 1767) (Supra) it is urged that under 
the Act tenants enjoy statutory protection 
against eviction and this right cannot be 
taken away without appreciating their 
view point. There can be no manner of 
doubt that tenants enjoy statutory pro- 
tection against eviction to a certain ex- 
tent but the principle enunciated in Sri 
Bhagwan’s case cannot be applied to the 
cases under the new Act. That was a 
case on Section 3 of the old Act under 
which the District Magistrates enjoyed 
unbridled powers to grant permission to 
the landlord to file suits for eviction of 
their tenants. As no guidelines were 
prescribed for the exercise of those 
principles of 
natural justice would apply and pros and 


cons of both sides should be considered. 
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It necessitated consideration of the needs 
, of both the landlord and the tenant, The 
; ‘hand. lays down 
guidelines in the section itself for the 
exercise of that power and the applica- 
tions' will have to be disposed of in its 
light, According to it an application for 
_ release will be allowed if bona fide ‘re- 
-~ quirement of the landlord is made out. 
_ This has been done to the manifest ad- 
vantage of the tenants inasmuch as under 
. the.old Act permission to sue could be 
granted-on varied grounds but under the 
new Act release cannot be ordered unless 
„the landlord established his bona fide re- 
quirement for the building. The Act pro- 
vides other ‘safeguards also to such te- 
~ nants against whom an application for or 
_ order of release has been passed, Under 
Section 24 option of re-entry has been 
' granted to them in certain circumstances. 
Under. Rule 10 (3) a tenant against whom 
an application under Section 21 is pend- 
ing may immediately apply for allotment 
of alternative. accommodation and need 
not wait till the decision of that applica- 
tion, Such application shall be without 
prejudice to the result of the said pro- 
ceedings, Under Rule 11 priority in mak- 
ing allotment of residential building shall 
be given to a tenant against whom an 
order has been passed for eviction under 


<- Section: 21, not being a tenant referred to 


in Explanation (1) of Section 21 (1). 


Therefore, there is no scope for argument . 


that ‘thé. interpretation which we are in- 
clined to give to Section 21 (1) (a) will 
deprive .the tenants of the statutory pro- 
‘tection granted under the Act. 


39. The aforesaid discussion makes 
it clear. that the expression ‘for purposes 
of the Act’-in-Section 41 connotes that 
the rule which is made under its canopy 
should be restricted to the same field of 
- loperation as that marked out by the Act. 
The rule-making authority cannot enlarge 
legislatively that field, As Rule 16 (2) 
contemplates a comparison between 
needs of the landlord and the tenant 
which is not intention of Section 21, it 
clearly. does not carry out the purposes 


oe of this Act and is beyond the rule-making 
int power conferred by Section 41. 


40. The learned Advocate General 


has also contended that ‘the validity of 
this rule can be sustained at least under. 


Section 34 (8) which reads as follows:— 
’ “For the purposes of any proceedings 
under this Act and for: purposes connect- 


ed therewith, the said authority shall have’ 


such other powers . and shall follow such 


procedure, principle or proof, rules of li~. 
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i ‘mitation. ‘and pade ` principles as may 
_be prescribed. 4p 


the. 
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4l.- The- word ‘prescribed”” has 
been défined in Section 3 (d) aş prescrib-|- 
ed by rules made under this’ Act, Ob-' 
viously it refers to the rules made und 
Sec. 41, Section 34°(8) confers no ind 
pendent power to frame rules, It refe 
to powers of various authorities and pro~ 
cedure to be followed by them, Rule 16 
(2)- cannot be said to have been framed 
thereunder, Upon a careful consideration 
of the entire matter we are in judgment 
that Rule 16 (2) is clearly contrary to 
Section 21 (1) (a) and its validity cannot 
be sustained. It is, therefore, invalid bė- 
ing ultra vires of the powers of the State 


‘Government, 


42, For the reasons given above 
our answef to the question is in the afe 
firmative. 

Order accordingly, 
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Prasad Srivastava, Peti~ ; 
tioner v. Smt, Sita Devi and another, 
Respondents, 


Civil Misc, Writ No. 6418 of 1974, D/< 
103-1976. 

(A) Constitution of India, Article 226 
— Proceeding for eviction of: tenant 
under Rent: Act — Question of bona fides - 
decided by the Authority is one of fact — 
No interference in a writ proceeding, AIR 
1974 SC 1596, Foll, (Para 2) 


(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act, 
(13 of 1872), Section 21 and Rule 16 (1).~ 
of the Rules framed thereunder. — Land- 
lord’s bona fide need for accommodation: 
— Ground under Section 21 for, evicting 
tenant — Rule 16 (1) providing for con- 
sideration of tenant’s hardship, held, ultra 
vires Section 21 of the Act, ; 


The changes introduced by Section 21 
of the above Act. of 1972, compared with 
the provision under Section 3 of 1947 Act, 
dispensed with the consideration of te- 
nant’s hardship in landlord’s application 
under that section for eviction, of the te=, 
nant on the ground that accommodation. 
was required bona fide for himself. The; 
provision under Sectiom.3 of the 1947 Act, 
which neither .contained any’ guidelines, 
for exercising the discretion nor enume~. 
rated the grounds for evicting tenants, 
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unlike the new provision under Section 
21 of the 1972 Act, was interpreted by the 
Courts as requiring judicial approach 
which included consideration of tenant’s 
hardship, But on the coming into force 
of Section 21 of the new Act, the land- 
Jord, satisfying the requirements of that 
section including his bona fide need, 
would become entitled to an order of 
eviction without anything more, The se- 
cond proviso to Section 21 (1) which pro- 
vides for compensation to the tenant 
under stated circumstances and Explana- 
tions (i) to (iv) to the same section ren- 
dering the landlord’s need conclusive on 
the conditions stated in them being esta- 
blished confirm the above view. There- 
fore, Rule 16 (1) under the New Rules 
that tenants’ hardship too should be con- 
sidered is ultra vires the section. 
AIR 1976 All 328 (FB) and AIR 1974 SC 
1596, Foll; AIR 1969 NSC 88° and AIR 
- 4974 SC 1059, Dist; 1958 All LJ 234 and 
_ AIR 1965 SC 1767 and AIR 1969 All 474 
(FB) and AIR 1970 SC 971, Ref 

(Paras 8, 9, 15 and 16) 


(C) Constitution of India, Article 245 
= Delegated legislation — Rules framed 
under Act clearly ultra vires the Act — 
Fact that the Rules were placed before the 


legislature would not cure the defect. 
AIR 1976 SC 1031, Foll, (Para 10) 
(D) Interpretation of Statutes — 


Meaning of a provision being clear, legis- 
lative history cannot be cited to alter it. 
AIR 1965 SC 1767, Foll. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1031 = (1976) 1 SCC 466 10 
AIR 1976 All 328 = 1976 All LR 95 (FB) 

9, 16, 18 


AIR 1974 SC 1059 = (1974) 3 SCR 067 14 
127__ever_he held that respondent No. 1 was liv- 


AIR i977 SC i586 = (49753 + SSR- 
2, 13 
AIR 1970 SC 971 = (1969) 2 SCR 297 7 
AIR 1969 NSC 88 = (1969) 1 SCWR 1142 
14 
AIR 1969 All 474 = 1968 All LJ 713 (FB) 
7, 12 
AIR 1965 SC 1767 = 1965 All LJ 353 
5, 11 
1958 All LJ 234 = 1958 All WR (HC) 313 
13 
5. K. Verma, for Petitioner; S, P. 
Gupta and K. N. Upadhya, Standing 


Counsel, for Respondents. 

ORDER:— This petition under Arti- 
cle 226 of the Constitution is directed 
against the judgment of the First Addi- 
. onal District Judge, Allahabad, dated 
3-9-1974 „allowing the appeal of respon- 
dent No, I filed under Section 22 of U, P. 
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Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act, 1972 (briefly 
stated as ‘the new Act’). Respondent No, 1 
is, admittedly, the owner of house No. 68, 
Khuldabad Allahabad. The upper por- 
tion of this house was in the tenancy ol 
the petitioner. Respondent No. 1 filed 
an application under Section 21 of the 
new Act for release of the portion in 
occupation of the petitioner on the ground 
that the same was required by her for 
her use and occupation. The application 
was contested by the petitioner and the 
claim of respondent No, 1 that her need 
was bona fide was denied. The petitioner 
alleged that he was living in the accom- 
modation in the dispute since 1951 and as 
he did not have any alternative accom- 
modation available to him he would suf- 
fer greater hardship in case the applica- 
tion of respondent No. 1 for his ejectment 
was granted. The Prescribed Authority 
rejected the application, against which an 
appeal was filed by respondent No. 1. 
The appeal has been allowed. The tenant 
has come to this Court by means of the 
present Writ Petition, 

2. The first ground urged by 
learned counsel appearing for the peti- 
tioner in support of the petition was that 
the finding of the appellate court holding 
that the need of respondent No, 1 was 
bona fide was incorrect, He stated that 
the said respondent had two other houses 
and, therefore, she did not require the 
present accommodation, After examining 
the evidence on record, the appellate 
court found that respondent No. 1 had 
another house No, 85, Anarsuiya, Allaha- 
bad but the same was in occupation of 
tenants, and therefore, it was not avail- 
able to her. The appellate court, how- 


ing in the rouna -fous~-of the disputed 


house, and that the said respondent Tra. 


quired the portion in occupation of the 
petitioner for her purposes, It is the set- 
tled law that the finding on the question 
of bona fide requirement of premises is 
one of fact, which cannot be set aside in 
writ proceedings. Reference may be made 
to a decision of the Supreme Court in 
Mattu Lal v. Radhe Lal, (AIR 1974 SC - 
The first ground, therefore, fails. 


3. The second submission made by 
learned counsel for the petitioner was 
that Rule 16 (1) of the Rules framed 
under the new Act required the conside- 
ration of need of a tenant and its com- 
parison with that of the landlord, and as 
the learned District Judge did not com- 
pare the need of the petitioner with that 


~“ fore, the appellate court was not 


ĮPrs.. 3-9] 


of respondent No. 1, the judgment of the 
‘learned District Judge was erroneous. 


4. Sri S. P. Gupta, counsel ap- 
péaring for respondent No. 1, however, 
contended that as Rule 16 (1) of the Rules 
relied-upon by learned counsel for the 
- petitioner was ultra vires the Act, there- 
re- 
quired in law to compare the need of the 
petitioner with that of respondent No. 1. I 
would, therefore, take up the question of 
validity of Rule 16 (1) first before deal- 
ing with the contention of the learned 
counsel for the petitioner on merits, 


5. In order to control the letting 
and the rent of residential and non-resi- 
. dential: décommodation and to prevent the 
eviction of. tenants therefrom, the U, P. 
Legislature enacted U, P. (Temporary) 
Control of Rent and Eviction Act, 1947 
(briefly stated as ‘the old Act’), Section 3 
of the ‘Act provided for the restrictions 
on eviction, Sub-section (1) of Section 3 
lays down that a tenant would be liable 
to be evicted in a suit brought by a land- 
lord only when the landlord has obtained 
permission of the District Magistrate for 
filing such a suit. Section 3 was inter- 
preted by this Court in a number of cases. 
Previously, the view of this Court was 
that the power exercised by the Rent 
Control and Eviction Officer was admin- 
istrative.. This question, however, came 
to be considered by the Supreme Court 
in Shri Bhagwan v. Ram Chand, 1965 All 
LJ 353 = (AIR 1965 SC 1767), The Sup- 
reme Court held as under: Z 

“When the District Magistrate exer- 
cises his authority under Section 3 (2) 
and the Commissioner exercises his revi- 
sional power under Section 3 (3) they 
must act according to the principles of 
e justice in as mushk-as-they afē- 

ling-with the question of rights of the 
TREA and the tenant and therefore, 
they are required to adopt a judicial ap- 
proach.” 

6. According to this view of the 
Supreme Court, the nature of jurisdiction 
conferred on the District Magistrate under 
. Section 3 was quasi-judicial, On this 
view, the Supreme Court found it neces- 
sary that the District Magistrate had to 
weigh the pros and cons of the matter 
and then come to a certain conclusion be- 
fore he made the order. 


7. A Full Bench of our High 
. Court in Asa Singh v, B. D. Sanwal, 1968 
All LJ 713 = (AIR 1969 All 474) (FB) fol- 
lowing the decision of the Supreme Court 
in Shri Bhagwan’s case (Supra) also held 
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that while granting permission _ under 
Section 3 of the old Act the District Ma- 
gistrate was bound to consider the- need. 
of the tenant for the accommodation,. if 
such a case was set up by him, In Bhag- 
wan Das v, Paras Nath, (AIR 1970 SC 
971), the Supreme Court, however; felt 
that the drafting of the old Act led con- 
siderable room for improvement and also 
observed that it would have been appro- 
priate if the Legislature had defined the 
scope of -the powers of the District Ma- 
gistrate or at least laid - down certain 
guidelines for regulating his discretion. 
It appears that as the old Act was a tem- 
porary provision and the | problem . 
which was faced by the legislature in 
1947 remained unabated the U, P, Legis- 
lature decided to make a permanent le- 
gislation, Accordingly, the Legislature 
passed the new Act and enforced the 
same with effect from 15th July, 1972. 

8. Section 21 of the new Act” 
provides for release of buildings in occu- _ 
pation of tenants. Sub-section (1) (a) of 


this section, which is materia] for our 
purposes is reproduced below: 
“that the building is bona fide re- 


quired either in its existing form or after 
demolition and new construction by the 
landlord for occupation by himself or 
any member of his family, or any person ' 
for whose benefit it is held by him, either 
for residential purposes or for purposes 
of any profession, trade or calling, or 
where the landlord ig the trustee of a 
Public charitable trust, for the objects of 
the trust.” 

It would be seen ‘that Section 21 now 
provides the guidelines on which an 
order of release can be passed in favour 
of landlord. The requirement of this 
section.is that the epplcation—made bya 
~Yandlord would be granted only when he 
establishes that his need is genuine and 
bona fide. The grounds on which eviction 
can be permitted have also 
enumerated. 


9. The question that needs deter- 
Mination now is about the ambit and 
scope of the phrase "bona fide required”. 
In the absence of- any definition of the 
word ‘bona fide’ in the Act, the rule of 
construction requires the same to be 
given the grammatical meaning. In: 
Chandra Kumar Shah v, District Judge, 
Varanasi, 1976 All LR 95 = (AIR 1976 All 
328) (FB) -a Full Bench of this Court 
was called upon to consider the scope of 
Section 21 (1) (a) of the new Act and in ` 
dealing with the same it laid down that 
the words ‘bona fide required’ could not 
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be construed to include an enquiry into 
the need or hardship of the tenant, The 
above decision is, therefore, conclusive on 
the controversy that the word ‘bona fide’ 
cannot be interpreted requiring the con- 
sidering of the need of the tenant as well. 
Reading of the provisos to this section 
and the explanations also support the 
above conclusion. Particular reference 
may be made to the second proviso to 
Section 21 (1) of the new Act which says 
that in the event the landlord makes out 
his case for release and if the tenant is 
engaged in any profession, trade or call- 
ing, the Prescribed Authority while mak- 
ing the order of eviction shall award com- 
pensation to the tenant, The fact that 
the legislature has provided for the com- 
pensation shows that the need of the te- 
nant has not to be considered otherwise 
provision for the same would have been 
made in this proviso or somewhere in this 
section. The fact that Explanations (i) to 
(iv) to this- section making the need of 
the landlord conclusive on the contingen- 
cies mentioned in the same being esta- 
blished also indicates that the need of the 
landlord alone is required to be looked 
into, 


10. Learned counsel for the peti- 
tioner however, urged that as the rules 
framed under the new Act had been plac- 
ed before the Assembly, as required by 
Section 42 of this Act, therefore, it was 
reasonable to presume that the legisla- 
ture-had- approved the meaning given to, 
this word by Rule 16 of the Rules framed 
under the new Act, He pointed out that 
as Rule 16 (1) required the consideration 
of the need of the tenant and its compa- 
rison with that of the landlord, it was 
incumbent on the authorities appointed 
under the new Act to-deal with the-said 
question. The submission made is devoid 
of substance, It may be true that the 
rules framed under the new Act were laid 
before each House of the State Legisla- 
ture, but that does not validate them in 
case it is otherwise against the provi- 
sions of the Act, The rules framed by 
the State Government in exercise _of--its 
delegated functien cannot” travel beyond 
the rule making power, and if these rules 
be beyond the permissible limits they 
would not be valid in spite of the fact 
that they had been laid before the House 
of the State Legislature, Counsel for the 
-petitioner, however, contended that the 
decision of the Supreme Court in Kerala 
State Electricity Board v, Indian Alumi- 
nium Co., 1976 (1) SCC 466 = (AIR 1976 
SC 103i) supported his contention. I 
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have carefully read this judgment, but I 
find that instead of supporting the con- 
tention of the petitioner it lays down: 


‘In India many Statutes both’ of 
Parliament and of State Legislature .pro- 
vide for subordinate legislation made 
under the provisions of those Statutes to 
be placed on the table of either the Par- 
liament or the State Legislature and to 
be subject to such modification, amend- 
ment, or annulment, as the case may be 
as may be made by the Parliament or the 
State Legislature, Even so, we do not 
think that where an executive authority 
is given power to frame subordinate le- 
gislation within the stated limits, rules 
made by such authority if outside the 
scope of the rule making power should 
be deemed 


such rules have been placed before the 


-Legislaéture and are subject to such mo- 


dification, amendment or annulment, as 
the case may be as the Legislature may 
think fit.” 


The above declaration of law by the Sup- 
reme Court is conclusive on the point 
urged by the learned counsel appearing 
for the petitioner. 


11. Counsel, thereafter, referred 
to the history of the Rent Control Legis- 
lation of this State and urged that the 
same indicated that the Legislature re- 
quired Section 21 to be interpreted in 
the same manner in which Section 3 of 
the old Act had been interpreted by the 
Supreme Court in the case of Shri Bhag- 
wan v, Ram Chand, (AIR 1965 SC 1767) 
(supra). The submission made by the 
learned counsel for the petitioner is lia- 
ble to be rejected on grounds more than 
one, It is true that it is sound statement 
of construction to look into the history of 
the legislation if the language employed 
in a certain Act is ambiguous or vague. 
But where, as here, the language - used 
does not suffer from this defect it is not 
possible to change the meaning of -the 
words used in the section only--oh the 
strength of the history of the legislation. 


-It may, however, be further pointed out 


that the submission of the learned coun- 
sel for the petitioner that the history -of 
the Rent Control Legislation does not 
warrant the conclusion that the need of 
the tenant need not be looked into is 
also not correct. ‘ 


12. Section 3 of the old Act was 
differently worded and did not “provide 
any guideline and the grounds on which 
an application under’ “Section 3 could be 
granted. Construing this provision, the 


to be valid merely because ` 
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_. Supreme Court found it to be quasi-judi- 
~ cial. Ag in its opinion it was quasi-judi- 
cial, it was necessary . that versions of 
both the sides put forward in a case be 

_ considered and, thereafter, the applica- 
tion under the aforesaid provision be de- 
cided in accordance with law. In the case 
of Asa Singh v, B, D. Sanwal, (AIR 1969 
All 474) (FB) (supra) the Full Bench while 
answering the question referred laid 
down: 


“The District Magistrate is bound to 

consider also the need of the tenant for 
the acommodation, if such a case is set 
up by him.” 
What is worthy of note is that the Full 
Bench required the consideration of the 
~need-of-the tenant only if such a case was 
set up by him. It follows-that_if in a case a 
tenant does not put forward his hardship. 
in the written statement and does not 
join issue with the landlord on this point, 
it was not necessary even under Section 
3 of the old Act to consider the need of 
the tenant, This fortifies my view that 
only because Section 3 was construed 
as quasi judicial that it became necessary 
to consider the need of the tenant and to 
compare the same with that of a land- 
lord, that too only when a tenant puts 
forward the same. 


13. Now coming to Section 21 of 
the new Act, it would be seen that the 
scheme of the new Act is different than 
that of the old Act, This Act has made 
new provisions in respect of many matters 
which were not covered by the old Act. 
Section 21 exhaustively deals with the 
grounds on which a tenant is liable to be 
evicted. This section is in line with the 
provisions made in various other States 
with regard to the subject-matter, Re- 
ference can-bé made to Section 5 (1), (c) 


ofthe Assam Urban Area Rent Control. 


Act, 1961, Section 14 (1) (e) of the Delhi 
Rent Control Act, 1958 and Section 12 (1) 
(e) of. the Madhya Pradesh Accommoda- 
tion Control Act, 1961, In all these Acts 
there are no provisions-for consideration 
of the need of the tenant while dealing 
with the application made by a landlord 
for eviction of a tenant, It is interesting 
to note that Mr. Justice Gopal Ji Mehro- 
tra (as he then was) dealing with Section 
3 of the old Act held in Shri Krishna v. 
-Additional Commr., (1958 All LJ 234) that 
the Rent Control Officer had to consider 
_the points .of view of both the landlord 
and the tenant-while exercising power 
under Section 3 inasmuch as without 
weighing different points of view ne could 
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not decide the application made under 

the above provision, But when he was 

in the Assam -High Court, interpreting 

the words “bona fide requirement” used 

in Section 6 (1) (c) of the Assam Urban 

Areas Rent Control Act, he held that the 

convenience or otherwise of the tenants 

was not required to be looked into, and 

that if the landlord bona fide required 

the house for his own use, no amount of 

inconvenience to the tenants would take 

away the landlord’s right to evict them. 

The two decisions of Gopal Ji Mehrotra, 

J. (as he then was) would show that on 

account of different language used in’ two 

different provisions, he took this view. 

Reference may also be made to some of 

the decisions of the Supreme Court for 

the purpose of demonstrating that while 

construing the words “bona fide require- 

ment” used in various legislations, the 

~ Siipreme—Court did not lay down that the 

need of the tenant-was.also required to 

be considered, Reference be made in 
this connection to the judgment of the 

Supreme Court in Mattu Lal’s case (AIR ' 
1974 SC 1596) (supra) where the Supreme 

Court while dealing with Section 12 (1). 
(f) of the Madhya Pradesh Accommoda- 

tion Control Act, 1961, requiring consi- 

deration of bona fide requirement of a` 
landlord only said that an application 
made by a landlord for eviction could be 
granted if it satisfied that the require- 
ment wag bona fide. It is true that the 
question of consideration of the need of 
the tenant was not argued in this case, 
but one can reasonably presume that had 
the Supreme Court thought that the need 
of the tenant was necessary to be consi- 
dered, it would have certainly said about 
it. 


14. While dealing with a case 
arising from Bombay, the Supreme Court 
in P. B. Desai v. C. M. Patel, (AIR 1974 
SC 1059) held that the consideration of 
the hardship which was likely to be caus- 
ed to the tenant was necessary, In this 
connection it ig necessary to point out 

—that Sec, 13 (2) of the Bombay Rents, 
Hotef-and—~Lodging House Rates Control 
Act, 1947, specifically ` provided for the 
consideration of greater hardship which 
would be caused by passing a decree than 
by refusing to pass, Another case which 
has been relied upon by the Supreme 
Court in this judgment is M/s. Central. 
Tobacco Co, v. Chandra Prakash, {AIR 
1969 NSC 88) interpreting Section 21 (4) 
of the Mysore Control Act, 1961, Sub- 
section (4) of Section 21 of that Act also 
provided for the consideration of the 
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question of greater hardship. of the te- 
nant, 


# 15. Thus the. above dixeusetin 
would lead to the inéscapable conclusion 
that the words ‘bona fide required’ used 
in Section 21 of the new Act cannot be 
interpreted to mean the consideration of 
the hardship of the tenant as well, It 
may be material to point out that as the 
legislature has not used the same langu- 
age in Section 21 as was employed by it 
in Section 3 of the old Act, it is sugges- 
tive that the change of interpretation was 
intended by the legislature, 


16. The last submission made by 
the learned counsel appearing for the 
petitioner was that as Section 21 of the 
new ‘Act is discretionary, therefore, the 
State could provide for the exercise of 
their discretion by making a provision of 
Rule 16 (1) of the Rules. Counsel relied 
on the use of the word ‘may’ in Sec, 21 
of the new Act for the purpose of the 
above submission. This question has 
been considered by the Full Bench in 
the case of Chandra Kumar Sah, (AIR 
1976 Al] 328) (FB) (supra). It is not ne- 
cessary to deal with the same in detail 
excepting pointing out that an applica- 
tion made by a landlord cannot be re- 
jected by the Prescribed Authority 
appointed under the Act despite the fact 
that a ground for the release has been 
made. Professor S. A. D, Smith in his 
book Treatise on Judicial Review of Ad- 
ministrative Act Third Edition page 246 
has stated as below:— 


“The legal concept of discretion im- 

plies power to make a choice between 
alternative course of action. If one 
course can be adopted, the decision taken 
is not the exercise of a discretion but the 
performance of a duty.” 
This would show that the power con- 
ferred on the authority under Section 21 
of the new Act does not confer discre- 
tion and that an application made by a 
landlord has got to be granted if he 
makes out a case under Section 21 of the 
New Act. In fact, although the Full 
Bench’s Judgment given in. Chandra 
Kumar Shah’s case is of Rule 16 (2) but 
as Rule 16 (1) is in pari materia with 
Rule (2), the law laid down in that case 
would apply to Rule 16 (1) as well. For 
these reasons, Rule 16 (1) is ultra vires 
the Act, and, therefore, the need of the 
petitioner was not required to be consis 
dered. 


17. I, T also find A al- 
ternative that in the instant case the ap- 
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pellate court had compared. the need of- 
the petitioner with that of respondent 
No. 1 and it found that the need of res- 
pondent No, 1. was greater, -So this poing 
fails on merits as well. 

18. Sri S, K. “Verma, counsel ap~ 
pearing for the petitioner, however, 
brought to my notice a referring order 
made by brother K, N, Singh in a writ 
petition doubting the correctness of the 
decision of the Full - Bench in Chandra 
Kumar Sah’s case (AIR 1976 All 328) (FB) 


` (supra) and urged that the hearing of the 


present writ petition be referred till the 
aforesaid referred case decided. With 
great respect to brother K. N, Singh. I 
wish to point out that all the points which 


-have been raised by him in.the referring 


order have been decided by the, Full 
Bench, As I feel that the decision of the 
Full Bench covers the controversy 
squarely, I am not prepared to accede to 
this request of the petitioner’s counsel. 
19. For those ` reasons, the writ 
petition fails and is dismissed with costs 
payable by the petitioner to respondent 
No. 1. The stay order is discharged. 
Three months time is granted to the peti- 
tioner to vacate the premises. ` 
Petition dismissed. 
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G. C. MATHUR AND N. D, OJHA, JJ. 
Pulloo and another, Appellants v. 


Dy. Director of Consolidation, U, P. and 
another, Respondents. 


Special Appeal Nos. 257 and 332 “of 
1971, D/- 12-3-1976.* 


(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Section. 20 
(b) (i) — Land Records’ Manual, Para- 
graph 79 — Khasra of Fasli 1356. prepar- | 
ed as per para, 79 of the Land Records 
Manual — Entry in column 6 as a sub-- 
tenant of mortgagee — Entry does not 
make the person a “recorded occupant” 
under Section 20 `(b) (i) — “Adhivasi” 
rights cannot be claimed. AIR 1974 All - 
337 (FB), Foll.; Order in Civil Misc. Writ 
No. 1626 of 1969, D/- 5-2-1971 (All) by. 
R. B. Misra, J., Confirmed. 

(Paras 7 and 15) 

(B) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sections 20 


*(Against order of R. B.' Misra, J., of this 
Court, ‘in Civil Misc. Writ No.: 1626 of 
1969, 'D/- 5-2-1971. (All); z 
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(a), 21 (1) (d), 18 and 19 — ‘Tenant’ and 
- 'Sub-tenant — Mortgagee from a tenant 
` not being a ‘tenant’, person claiming to 
be a tenant from the mortgagee would 
not be a “sub-tenant” — Claimant held 
not entitled to adhivasi rights under Sec- 
tion 20 (a) of the Abolition Act. (U. P. 
Tenancy Act (17 of 1939), Section 3 (22) 
and (23) ). 


Under Section 20 (a) of the Aboli- 
tion Act only those who; on the date im- 
mediately preceding the date of vesting, 
were or could be deemed to be sub-te- 
nants of the land answering the defini- 
tion of the term under Section 3 (22) of 
the U., P, Tenancy Act would get adhivasi 
rights, Since, under the definition, a sub- 
tenant could only be that person who 
holds the land from the tenant, lessee of 
a mortgagee from a tenant, held, was not 
a sub-tenant and therefore not entitled 
to adhivasi rights. Inter alia, Section 21 
(1) (d) of the Abolition -Act which pro-. 
vides that a mortgagee who has actual 
possession from a person belonging to 
any of the classes of tenants described 
in clauses (b) to (e) of Section 18 (1) or 
(i) to (vii) and (ix) of Section 19 shall be 
deemed to be an asami thereof con- 
clusively establishes that the mortgagee 
of a tenant cannot be regarded as a 
tenant of the holding. If the mort- 
gagees from these tenants became tenants 
themselves within the meaning of Sec- 
tion 3 (23) of the U, P. Tenancy Act, they 
would have acquired bhumidhari or sir- 
- dari rights under Sections 18 and 19 of 
the Abolition Act, which is not the inten- 
” tion of the legislature as is clear from 
the express provision under Section 21 
(1) (d). Further, if the mortgagee from 
a tenant also were to be treated as a te- 
nant, there would be two tenants with 
respect to the same holding at the same 
time which is unconceivable, AIR 1921 
All 110, Foll; ATR 1947 All 58 (FB) and 
AIR 1967 SC 1480, Ref.; ATR 1974 All 234 
(FB) and S. A. Nos, 944 and 980 of 1959, 
D/- 23-5-1963 (All), Dist; Order in Civil 
` Misc. Writ No, 1626 of 1969, D/- 5-2-1971 
({All).by R. B. Misra, J., Confirmed. 

j (Paras 9, 10, 12 and 15) 


Chronological Paras 
1974 All LJ 274 (FB) 
14 


' Cases Referred: 
AIR 1974 All 234 = 


AIR 1974 All 337 = 1974 All LJ 706 (FB) 
7 


© AIR 1967 SC 1480 = (1967) 2 SCR 650 
13 

(1963) S. A. Nos, 944 and 980 of 1959, 
D/. 23-5-1963 (All) 13 


ALR. 


AIR 1947 All 58 = 1946 All LJ 367 (FB) 
i 11, 12 
AIR 1921 All 110 = 19 AN LJ 702 ` 11 

S. S. Verma, R. S, Verma and Ra- 
dhey Shyam, for Appellants; B.` Dayal, 
V. Sahai, M. S, Megi and Standing Coun- 
sel, for Respondents. 

N. D. OJHA, J.:— These two ap- 
peals raise similar questions and are, 
therefore, being decided. by a common 
judgment. 


2. Special Appeal No, 257 of 1971 
has been filed against the judgment , of 
a learned Single Judge whereby the 
writ petition filed by the appellants with 
a prayer to quash the order of the De- 
puty Director of Consolidation and the 


Settlement Officer (Consolidation) was 
dismissed. The appellants claim to be 
tenure-holders of certain agricultural 


land. The contesting respondents on the 
other hand claim to have acquired adhi- 
vasi and thereafter sirdari rights in the 
said land. From a perusal of the order 
of the Assistant Settlement Officer (Con- 
solidation) dated 3rd June, 1966, Annex- 
ure ‘B’ to the writ petition, it appears 
that in the Khasras of 1356 Fasli and 1359 
Fasli Sri Narain and others were record-. 
ed as mortgagors, Murat Singh-and others - 
were recorded as mortgagees and Ram 
Harakh, father of respondents 4 and 5, 
was recorded in the column of sub-tenant. 
Sri Narain and others had transferred 
their interest in the land to one Mana- 
wan who in his turn had executed a sale 
deed in favour of the appellants on 10th 
February 1961: The appellants claim to 
be tenure holders on the basis of this 
sale deed. Ram Harakh on the other 
hand claimed to have acquired adhivasi 
rights in virtue of being sub-tenant of 
the mortgagees under Section 20 (a) of- 
the U. P. Zamindari Abolition and Land 
Reforms Act (hereinafter referred to as 
the Act) and in the alternative to have 
acquired the said right under Section 20 
(b) of the Act in view of his entry as 
sub-tenant, The claim of Ram MHarakh 
was repelled by the Consolidation Offi- 
cer and the appellants were ordered to 
be recorded as bhumidhars of the land 
in dispute, This order was, however, set 
aside by the Settlement Officer (Consoli- 
dation) on 11th May, 1968. and Ram 
Harakh was ordered to be recorded as 
sirdar. This order was upheld ‘by the 
Deputy Director of Consolidation on 23rd 
January, 1969. _ 

3. Special Appeal No, 332 of 1971 
has been filed against the judgment of a 
learned Single Judge dismissing the writ 
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petition filed by the appellant challeng- 
ing an order passed by the Board of Re- 


venue, The facts of this case are as fol- 
lows:— 

4. The appellants were the fixed 
rate tenants of the land in dispute. One 


Prem Narain Agarwal, - predecessor-in- 
interest of the respondents 2nd set ob- 
tained a self-liquidating mortgage of the 
land from the Civil Court on August 31, 
1945. for a period of 20 years with effect 
from May in 1944, in lieu of his decretal 
debt. Prem Narain Agarwal subsequent- 
ly died and the respondents 2nd set came 
in possession of the land as mortgagees. 
These respondents granted a lease of the 
land to the respondents 3rd set, A suit 
was filed by the appellants under Section 
229-B of the Act for a declaration that 
they were bhumidhars. 
asserted that the respondents 3rd set be- 
ing the sub-tenants from the mortgagees 
had acquired adhivasi rights under Sec- 
tion 20 (a) and in the alternative under 
Section 20 (b) being recorded occupants 
in 1356 Fasli Their claim was repelled 
by the trial court as well as by the Ad- 
ditional Commissioner who held that the 
appellants were bhumidhars of the land 
in dispute and that the respondents 3rd 
set had not acquired either adhivasi or 
sirdari rights. The Board of Revenue, 
however, set aside these orders and took 
the view that since the respondents 3rd 
get had acquired adhivasi and thereafter 
sirdari rights the appellants’ interest in 
the land extinguished and they were not 
entitled to the declaration that they were 
bhumidhars of the said land, 


5. From the various orders |. at- 
tached to the writ petition giving rise to 
the Special Appeal No. 332 of 1971 it was 
not clear as to in what capacity were the 
respondents 3rd set recorded in 1356 Fasli. 
A supplementary affidavit was filed on 
behalf of the appellants on lst March, 
1976, attaching thereto copies of the ex- 
tracts of. 1356 Fasli which had been filed 
on behalf of the contesting respondents 
before the revenue authorities. From 
their perusal it appears that the respon- 
dents 3rd set were recorded in column 6. 
It was not disputed by the learned coun- 
sel for the contesting respondents that if 
the copies filed along with the supplemen- 


tary affidavit were correct the entries in 


1356 Fasli in favour of the contesting res- 
pondents would be of sub-tenants or 
mortgagees recorded in column 6 as con- 
templated by paragiaph 79 of the Land 


Records Manual. On 1st March, 1976, the. 


arguments were concluded and judgment 


` Pulloo v, Dy. Director, Consolidation (N. D. Ojha’ J.) 
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was reserved and the learned counsel for. 


_the contesting respondents was given time 
‘to verify as to whether the copies attach- 


ed with the supplementary affidavit re- 
ferred to above were correct or not. 
Learned counsel was required to inform 
us about the correct situation within ten 
days. It has, however, not been brought 
to our notice that these entries are not 
correct. 

6. It would thus be seen that in 
both these cases only two questions arise 
for consideration — (1) whether a lessee 
from a mortgagee would acquire adhivasi 
rights under Section 20 (a) of the Act, and 
(2) whether such lessee would acquire 
adhivasi rights by virtue of his being re- 
corded as sub-tenant in column 6 of the 
relevant extracts of 1356 Fasli which 
entry is made in pursuance of paragraph 
79 of the Land Records Manual. 

7. We will first deal with the 
second question. As seen above in both 
these cases the entry of the contesting 
respondents in 1356 Fasli is in column 6, 
viz, as. sub-tenants from a mortgagee 
made under paragraph 79 of the Land 
Records Manual. Whether a person so 
recorded would be a recorded esa 
within the meaning of Section 20 (b) (i) 
of the Act came up for eaten a 
fore a Full Bench of this Court in Basdeo 
v. Board of Revenue, (1974 All LJ 706) = 
(AIR 1974 All 337) (FB). It was held 
that if a person is recorded in sub-tenants 
column and another person is recorded 
as mortgagee in-the remarks column, none 
of them will be deemed to be recorded 
occupant. In view of the aforesaid deci- 
sion the claim of the contesting respon- 
dents that they acquired adhivasi rights 
on account of being recorded occupant in 
1356 Fasli cannot be sustained. 


8. In order to consider the first 
question whether the contesting respon- 
dents acquired adhivasi rights under Sec- 
tion 20 (a) of the Act it would be neces- 
sary to notice the provisions of the said 
sub-section, It reads: 

“Section 20. A tenant of Sir sub- 
tenant or an occupant to be an adhivasi — 

(i) Every person who— 

(a) on the date immediately preced- . 
ing the date of vesting was or has been 
deemed to be in accordance with the pro- 
visions of this Act— 

(i) except as provided in sub-clause 
(i) of clause (b), a tenant of sir other than 


a tenant referred to in clause (ix) of Sec- 


tion 19 or in whose favour hereditary 
rights accrue in accordance with the- pro- 
visions of Section’ 10, or 
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Gi) except as provided in sub-clause 
(i) of clause (b) a sub-tenant other than 
a sub-tenant referred to in proviso to 
sub-section (3):of Section 27 of the Uni- 
ted Provinces Tenancy (Amendment) Act, 
1947, or in sub-section (4) of Section 47 
of the United Provinces Tenancy Act, 
1939 of any land other than grove land; 

(bX 


9. Before a person can acquire, 
adhivasi rights under the aforesaid section 
he has to establish that on the date im- 
mediately preceding the date of vesting 
he was or has been deemed to be, in ac- 
cordance with the provisions of this Act, 
a sub-tenant of the land. “Tenant and 
sub-tenant” have not been defined in the 
U. P, Zamindari Abolition and Land Re- 
forms Act independently but Section 3 
(26) of the Act provides that the words 
“tenant” and “sub-tenant” not defined in 
this Act and used in the United Provin- 
ces Tenancy Act, 1939 shall have the 
meaning assigned to them in that Act, We 
have, therefore, to turn for the definition 
of these two words to the U, P. Tenancy 
Act, Sub-section (22) of Section 3 of the 
U, P. Tenancy Act defines “sub-tenant” 
and sub-section (23) defines “tenant” as 
folows:— 


(22) “Sub-tenant” means a. person 
who holds land from the tenant thereof 
other than a permanent tenure-holder, or 
from a grove holder or from a rent-free 
grantee or from a grantee at a favourable 
rate of rent and by whom rent is, or but 
for a contract express or implied. would 
be payable.” . 


“(23) “tenant” means the person by 
whom rent is, or but for a contract ex- 
press or implied wəuld be payable and, 
except when the contrary intention ap- 
pears, includes a sub-tenant, but does not 
include a mortgagee of proprietary or 
under-proprietary rights, a grove holder, a 
. rent-free grantee, a grantee at a favour- 
able rate of rent or, except as otherwise 
expressly provided by this Act, an under- 
proprietor, a permanent lessee or a the- 
-kadar,” 


10. From the definition it is ap- 
parent that “sub-tenant’” can only be that 
person who holds land from the tenant. 
The question which falls for considera- 
tion is whether the mortgagee from a 
tenant would be a tenant because it is 
only if he is a tenant that the person 
holding from him can legitimately claim 
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to be a sub-tenant, Reliance was placed 


-by the learned counsel for the contesting 


respondents on Section 76 (c) of the 
Transfer of Property Act which inter alia 
provides that when during the continu- 
ance of the mortgage the mortgagee takes 
possession of the mortgaged property he 
must in the absence of a contract to the 
contrary vut of the income of the proper- 
ty pay off rent accruing due in respect 
thereof during such possession as also any 
arrears of rent in default of payment ol 
which the property ` may be summarily 
sold, It was urged that since in view of 
sub-section (c) of Sec. 76 of the Transfer 
of Property Act the mortgagee is 
under an obligation to pay rent in respect 
of the mortgaged property he becomes a 


tenant within the said term under the 
U. P. Tenancy Act. 
11. In Saudagar Singh v. Ganga 


Singh, 19 All LJ 702 = (AIR 1921 All 110) 
a Division Bench of this Court held that 
the creation of an usufructuary mortgage 
of a fixed rate tenancy does not operate to 
extinguish the tenancy, nor does the 
mortgagee ipso facto become the tenant . 
or enter into any contract or relationship 
with the zamindar, even though he pays 
the rent to the zamindar, Payment of > 
rent under such circumstances is not suffi- 
cient to create a contract of tenancy, but 
must be treated as payment made for and 
on behalf of the mortgagor tenant, In 
case of the mortgagor’s death the tenancy 
survives in favour of his heir, One of 
the grounds for teking the aforesaid view 
was:— 

“In the first place it should be point« 
ed out that you cannot have two tenan- 
cies at the same time, of the same pro~ 
perty, held of the same landholder by two 
different persons in inconsistent interests. 
To hold that a mortgagee who in fact pays 
the rent of the tenancy to the zamindar, 
thereby becomes a tenant of the zamin- 
dar, is equivalent to holding that the te- 
nancy has been extinguished by the ope~ 
ration of law as the result of the granting 
of the mortgage. This is clearly a fal- 
lacy. A mortgage of a tenancy does not. 
extinguish it. The equity of redemption 
remains with the mortgagor and cannot 
be destroyed.” 

The aforesaid decision came up for con- 
sideration in a different context before a 
Full Bench in Bandhulal v. Bhagwan Das, 
(ATR 1947 All 58), In that case certain 
property was sold on the basis of a mort- 
gage. The property mortgaged consisted 
of houseš, The mortgagees claimed the 
benefit of U, P, Agriculturists Relief Act 


at 
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and the question was whether they were 
agriculturists, Their claim was based on 
the fact that they were on ‘that date the 
usufructuary mortgagees from fixed rate 
tenants of certain plots in the fixed rate 
tenancy. The benefits of U, P, Agricul- 
turists Relief Act, 1934 which was claim- 
ed by the mortgagees in that case, was 
available only to an _ agriculturist. An 
agriculturist within the definition of that 
Act inter alia was a person who paid rent 
for agricultural land not exceeding 
‘Rs, 500/- per annum, It is in this con- 
text that a question arose for considera- 
tion as to whether the mortgagee who 
was paying rent not exceeding Rs. 500/- 
per annum was an agriculturist or not. 
Relying on the decision in Saudagar 
Singh’s case (supra) it was urged that 
since the mortgagee was not paying rent 
on his own behalf but was paying it on 
behalf of the mortgagor, it cannot be said 
that the mortgagee was an agriculturists 
within the meaning of U. P, Agricultu- 
rists Relief Act, Disagreeing with the 
epinion. in_Saudagar Singh’s case on this 


point it was held that sineé a fixed rate—from_all emcumbrances, Under 


tenancy was transferred under the law 
and the. mortgagee was bound to pay the 
rent he was an agriculturist within the 
meaning of U, P, Agriculturists Relief 
Act, The learned Judges however has- 
tened to point out:— 

“In view of the definition in the Agri- 

culturists Relief Act, however, we are not 
really concerned with the question whe- 
ther the mortgagee can properly be de- 
scribed as a fixed rate tenant.” 
The decision in Bandhu Lal’s case (supra), ` 
therefore, cannot be taken as an authority 
for the proposition that a mortgagee from 
ea tenant becomes a tenarit within the 
meaning of the U. P. Tenancy Act. 

12. It would be seen that the rea- 
soning in Saudagar Singh’s case to . the 
effect that you cannot have two tenancies 
. at the same time, of the same property, 
held of the same landholder by two dif- 
ferent persons in inconsistent interests 
was not disturbed by the Full Bench in 
Bandhu Lal’s case (AIR 1947 All 58) (FB). 
In our opinion, in order to determine 
whether a mortgagee from a tenant be- 
comes a tenant or not in so far as agri- 
cultural land is concerned the 
reasoning is of considerable importance. 
‘In that context we have to go through 
the scheme of the U. P, Zamindari Abo- 
lition and Land Reforms Act. to.find aa 
as te-who has been recognised as tenan 
by the said 2 Act, viz., the mortgagor or 
the mortgagee, Section: =>-48_of the Act 


aforesaid - 
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inter alia provides. that subject to the 
provisiong of Sections 10, 15, 16 and 17. 
all lands held by a fixed rate tenant or a 
rent free grantee as such and certain 
other classes of tenants, possessing the 
tight to transfer the holding by sale on 
the date immediately preceding the date 
of vesting shal] be deemed to be -settled 
by the State Government with such te- 
nants or grantees as the case may be who 
shall, subject to the provisions - of this 
Act, be entitled to take or retain posses- 
sion as a Bhumidhar thereof. Likewise 
Section 19 confers sirdari rights on cer- 
tain other classes of tenants. It has not 
been argued for the contesting respon- 
dents, and in our opinion rightly, that 
under Secs, 18 and 19 it is not the. mort- 
gagor but the mortgagee who would be- 
come the bhumidhar or sirdar, as the case 
may be, of the land subject to a mort- 
gage. It would be further seen that on 
confirmation of sirdari rights on a person 
under Chapter IX-A of the-Act the right, 
title and interest of the landholder in the 
land ceases and vests in the State free 
Section 
240-A -A hére-ag sain it is not the right, title 
and interest a the mortgagee but f a: 
mortgagor that ceases and vests in 

State. . The most important section, shi S 
demolishes the argument that a ‘mort- 
gagee would be the tenant for the pur- 
poses of the Zamindari Abolition and 
Land Reforms Act, is Section 21. (1) (d) 
of the Act. It provides that notwith- 
standing anything contained in this Act, 
every person who, on the date imme- 
diately preceding the date of vesting, oc- 
cupied or held land ‘as a mortgagee in ac- 
tual possession from a person belonging 
to any of the clauses mentioned in clau- 
ses (b) to (e) of sub-section (1) of Sec- 
tion 18 or clauses (i) to (vii) and (ix) of 
Section 19 shall be deemed to be an asami 
thereof. The clauses of Sections 18 and 
19 referred to in Section 21 (1) (d) refer 
to the various classes of tenants includ- 
ing a fixed rate tenant. -If the, mort- 
gagees from’ these tenants become tenants 
themselves with the meaning of Sec. 3|” 
(23) of the Tenancy Act, they would: have 
acquired bhumdhari or sirdari rights 
under Sections 18 and 19 of the Act as 
the case may be. The intention of the 
framers of the Act ‘was clearly not ta 
confer such rights on them and to con- 
fer asami rights is apparent..from Sec- 
tion 21 (1) (d). From the scheme of the 
Act, therefore, there seems to be no man- 


ner of doubt that the mortgagee of af. 


tenant has not been recognised to: be the]. 
ead > : - 
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tenant of the holding for purposes of the 
Act. A person holding from such a mort- 
gagee cannot, therefore, claim to be sub- 
tenant of the holding and even if such 
a person was in possession of the hold- 
ing on the date immediately preceding 
the date of vesting he cannot acquire ad- 
hivasi rights under Section 20 (a) of the 
Act. 


13. Reliance was then placed by 
the learned counsel for the contesting 
respondents on the decision of a Division 
Bench if this court in Second Appeal 
No. 944 of 1959 connected with Second 
Appeal No, 980 of 1959 (Birju v. Seopher) 
decided on 23-5-1963 (All). In that 
case a plot of land had been usufructua- 
rily mortgaged by its fixed rate tenants 
` in favour of one Drigpal whose legal re- 
presentatives sold their mortgagee rights 
to one Adi Sahu, 
quently let out by Adi Sahu to Ghurhoo 
upon whose death his son Birju succeeded 
him as sub-tenant. On May 8, 1950, the 
‘mortgagors executed a mortgage by con- 
ditional sale in favour of Birju and one 
Lurkhur, In the suit giving rise to the 
second appeals-Rirji claimed adhivasi and 


___-thereafter sirdari rights in the said plot. 


The case of the mortgagors on the other 
hand was that in view of the mortgage 
dated May 8, 1950, the sub-tenancy rights 
of Birju merged into the mortgagee rights 


and were accordingly extinguished under. 


Section 46 of the U, P, Tenancy Act and 
on this basis it was argued that Birju 
could at best acquire asami rights. This 
plea was repelled. A perusal of the afore- 
said judgment indicates that it seems to 
have been taken for granted that if the 
plea of that mortgagors that Birju ac- 
quired only asami rights failed he would 
necessarily acquire adhivasi and there- 
after sirdari rights. The question whe- 
ther a sub-tenant from a mortgagee is en- 
titled to the benefit of Section 20 (a) was 
not considered independently in that 
case, In Shama Rao v. Union Territory 
of Pondicherry, (AIR 1967 SC 1480) it 
- was held that a decision is binding not 
because of its conclusion but in regard to 
its- ratio and the principle laid down 
' therein, In this view of the matter the 

‘decision in Birju’s case (supra) cannot be 
taken as an authority for the proposition 
that a -sub-tenant of a mortgagee is en- 

titled to the benefit of Section 20 (a) of 
the Act. ` 


14. Ht was next urged relying on a 
decision of a Full Bench of this Court in 
Manzoor Husain v, Mir Khan, 1974 Ali LJ 


` 
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This plot was subse- 


. ALR. 
274 = (AIR 1974 All 234) (FB) that a te- 
nancy which had been created during the 
continuance of a valid mortgage could 
enure even after its redemption if the 
same had been contracted. in the course 
of prudent management. It wag urged 
that if a tenancy created by the mort- 
gagee becomes binding on the mortgagor 
even after redemption of the mortgage in 
case it had been contracted in the course 
of prudent management, it should be held 
to be binding on the mortgagor even du- 
ring the subsistence of the mortgage, No 
authority has been cited before us for the 
proposition and in our opinion there is 
no substance at all in the aforesaid sub- 
mission on principle. Till the mortgage 
subsists even if the letting out by the 
mortgagees is not in the course of pru- 
dent management, the relationship be- 
tween the mortgagee and his lessee re- 
mains binding, So far as the mortgagor 
is concerned until the mortgage is re- 
deemed he is really out of the picture so 
far as the management of the property is 


concerned and has no say in the matter: ~~ 
. The provisions of Section 76 (a) of the 


Transfer of Property Act which fell for 
consideration in Manzoor Husain’s case 
(supra) are to the effect that a mortgagee 
in possession must manage the property 
as a person of ordinary prudence would 
manage as if it were his own, The ques- 
tion as to whether a lease created by such 
a mortgagee would be binding on the 
mortgagor on the ground that it had been 
executed by the mortgagee in the course 
of prudent management would, therefore, 
arise only on the redemption of the mort- 
gage. It may be that if a mortgage had 
been redeemed before coming into force 
of the U. P. Zamindari Abolition ‘and 
Land Reforms Act and yet the sub-tenant 
from the mortgagee continued in posses- 
sion and was in possession on the date 
immediately preceding the date of vesting 
in that capacity he may acquire adhivast 
rights under Section 20 (a) provided the ' 
tenancy had been created by the mort- 
gagee in the course of prudent manage- 
ment, In the instant case, however that 
is not the position. Here it is not the 
case of the contesting respondents. in 
either of these two appeals that the mort~ 
gage had been redeemed betore the date 
of vesting. 


15. In view of the foregoing dis- 
cussions we are of opinion that the con-j. 
testing respondents, viz., the sub-tenunts| — 
from the mortgagees did not acquire aad*i-] 
vasi rights either under. Section 20 (a) or 
20 (b) (i) of the Act.” The authorities be~ 
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low in Sadh of the two cases committed 


manifest error of law in taking a contrary . 


view. “4 i 
16. In the result Special 
No. 257 of 1971 is allowed and the judg- 
ment of the learned Single Judge is set 
aside, The writ petition is allowed and 


the orders of the Settlement Officer (Con- - -particular Act 


solidation) and’the Deputy Director of 
Consolidation are quashed, Special Ap- 
peal No, 332 of 1971 is also allowed and 
the judgment of the learned Single Judge 
is set aside, 
and the order of the Board of Revenue is 
quashed. The parties will, however, bear 
their own costs of the appeals as well as 
writ petitions, 

“ Appeals allowed. 
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(LUCKNOW BENCH) 
T. S. MISRA, J. 


Municipal Board, Faizabad, Appellant 
v, Edward Medica] Hall, Faizabad and 
others, Respondents. 

Second Appeal No, 49.of 1966, Dj- 
12-3-1976.* 

(A) Civil P., C. (1908), -Section 9 — 
Jurisdiction — Must be determined only 
from allegations ih plaint — Exclusion of 
jurisdiction of Civil Court — Principles 
governing. 

The jurisdiction of a Civil Court to 
entertain a suit depends upon the allega- 
tions in the plaint and not upon what 
may, ultimately be found to be true. 
Where, after trial, the 
found tọ be-unfotrided, the suit will be 
“dismissed, not because the Court had no 
jurisdiction, but because the allegations 
are incorrect, . 

The question of maintainability of 
the suit also depends upon the plaint al- 
legations, The plaintiff cannot however, 
by. so drafting his prayer as to exclude 
relief which may or may not be granted 
by the Court confer jurisdiction on court 
to try the suit. Hence, in all cases, it 
will be necessary to consider what the 
cause of action in the plaint is and what 
is the substantive relief sought. 

An exclusion of jurisdiction of a 
Civil Court is not readily to be inferred. 





*(Against decree- and judgment passed by 
R. P. Dixit,. Dist. J., Faizabad in First- 
' Civil Appeal No. 201. of 1962, a 23-11- 
1965.) aiaa i 
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“Faidabad- Municipality v. E. M. Hall. 


Appeal f 


The writ petition is allowed. 


allegations ara 
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Where the side of a. tribunal” is declar- 
ed to be final, the jurisdiction of the 
Civil Court will be excluded if there is 
adequate remedy to do what the Civil 
Court would normally do in a suit,. Such 
provision, however, does not exclude 
those cases where the provisions of the 
have not been complied 
with or the statutory tribunal has not 
acted in conformity with the fundamen- 
ta] principles of judicial procedure, Where 
there is no express exclusion the exami- 
nation of the remedies and the scheme of’ 
the particular Act to find out the intend- 
ment becomes necessary and the result of 
the inquiry may be decisive. In the lat- 
ter case it is necessary to see if the sta- 
tute creates a special right or a liability 
and provides for the determination of 


the right or liability and further lays 


down that all questions about the said 
right and liability shall be determined by 


‘the tribunals so constituted, and whether . 


remedies normally associated with actions 
in Civil Courts are prescribed by the said ` 
statute or not. Similarly the question of 
the correctness of the assessment apart 
from its constitutionality is for the deci- 
sion of the authorities and a civil suit 
does not lie if the orders of the authori- 
ties are declared to be final or there is 
an express prohibition in the particular 
Act. In either case the scheme of. the 
particular Act must be examined because 
it is a relevant enquiry, AIR 1969 SC 78, 
Rel, on, (Para 6) 


Where Octroi was chargeable by the 


Municipality under the. U, P. Munieingli=——— 


ties Act{2-of 1916) on imports of certain 
goods, and A, in his plaint alleged that he 
did not import and goods from outside 
but merely carried goods from one place 
in the Municipality to another place 
therein, and alleged in the plaint that the 
levy of octroi was illegal and claimed, as 
the main relief, an injunction against the 
Municipality from levying octroi duty 
from A, and also claimed as an alterna- 
tive relief that the amount of duty levied 


was excessive, held: that the Court, had, : 


jurisdiction to entertain the suit as re- 
gards the main relief, and the fact~:that 


the Municipality had exclusive jurisdic- a : 


tion as to the amount leviable, would not 
affect the maintainability of the suit 
though the alternative relief cannot be 
granted by the Civil Court. AIR. 1949 
_Oudh 14, Rel. on, . (Para 9) 


(B) U. P. Municipalities - Act e ‘of f 
1916), Section 326 — Suit for injunction - 


. against Municipality preventing it .from 
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levying octroi duty — “Acts done or pur- 
porting to be done” meaning of, 

Section 326 applies as much to suits 
for injunctions as to other kinds of suits. 
If the suit is filed in respect of any act 
which is threatened to be done in the fu- 
ture but the act is unconnected with any 
past act or order communicated to the 
plaintiffs or brought to their knowledge, 
no notice would be necessary. But if in 
order to get relief against the threatened 
future action the past act or the order 
has to be challeneged in the suit, without 
challenging which the injunction as 
against the future action cannot be grant- 
ed, notice will-have to be given under 
Section 326 of the Act, (Para 14) 

One of the tests for determining 
whether an act has been done in the pur- 
ported discharge of official duties is whe- 
ther the public servant can defend his 
act by reference to the nature of duties 
of his office if he is challenged while 
doing the act, (Para 14) 

In the instant case it was held that 
the validity of the assessment of the 
octroi tax and-the liability to pay them 
had direct connection with the decision 
of the Board already taken for the im- 
position of the octroi tax. If what is 
done under the purported exercise of 
official] duties, even if in excess of or 
contrary to the provisions, is done pur- 
suant to or under the Act, so long as 
there is a legitimate link between the 
offending act and the official role, notice 
under Section 326 of the U, P., Munci- 


~~——palities ; Act would be necessary. . 
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JUDGMENT:— The plaintiffs filed a 
suit for injunction to restrain the defen- 
dant from interfering with and checking 
the plaintiffs from carrying drugs and me- 
dicines etc., from railway station Faiza- 
bad to any other place within Faizabad 
Municipality and in the alternative to res- 
train the defendants from charging octroi 
tax at a rate higher than 1.25 nP. per 
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maund on patent medicines manufactured 
in India, 


2. The suit was resisted by the 
defendant on the ground inter alia that 


_it was bad for want of notice under Sec- 


tion 326 of the U., P. Municipalities Act 
that none of the medicines brought by 
the plaintiffs was covered by Serial No. 
73 but were covered by Serial No, 71 of 
the Schedule for non-refundable octroi.. 
and the duty charged was correct, At 
the trial of the suit it was also urged by 


‘the defendant that the civil Court had 


no jurisdiction to try the suit, 

2-A. The trial Court held that no 
notice was necessary to be given under 
Section 326 of the Municipalities Act and 
that the Civil Court had the jurisdiction 
to try the suit. It, however, found that 
the goods were brought by the plaintiffs 
from outside within the municipal limitə 
and the octroi duty was, therefore, pay- 
able thereon but it held that the drug 
containing alcohol was exempt from pay- 
ment thereof. It did not agree with the 
contention that Item No. 73 for non-re- 
fundable octroi at a reduced rate includ- 
ed all patent medicines manufactured in 
India according to any system of medi- 
cine, In view of these findings relief B 
claimed in the suit was not granted, With 
regard to relief A it was observed that it 
could be granted only in a- restricted 
sense in accordance with the findings on 
Issue No, 3. In the result, the trial Court 
partly decreed the suit by granting a per- 
manent injunction restraining the defen- 
dant from interfering in carrying drugs 
Se —cantainin ng Alcohol from Railway Station, 
Faizabad to any stha place within Fai- 
zabad Municipality or from charginig=any— 
octroi duty thereon from the plaintiffs 
and dismissed the suit with regard to 
other relief, 


3. Against that decision both the 
parties filed separate appeals. The plain- 
tiffs filed Reg. Civil Appeal No, 105 of 
1962, and the defendant filed Reg, Civil 
Appeal No, 101 of 1962 in the Court of 
District Judge, Faizabad, The learned 
District Judge disposed of both the ap- 
peals by a common judgment dated 23-11- 
1965. Appeal No. 101 of .1962 was dis- 
missed, whereas Appeal No, 105 of 1962 
was allowed in part by holding that the 
plaintiffs were entitled on payment of 
octroi tax at 1.25 paise per maund to 


` carry patent medicines manufactured in 


India from railway station, Faizabad to 
any other place within Faizabad Munici- 
pality and restraining the defendants by 
injunction from charging octroi tax in 
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excess of 1.25 paise per maund. The de- 
cree for further 


tained, 


4, Aggrieved the defendant has 
‘filed Second Appeal No. 49 of 1966 from 
the decree and judgment passed in Reg. 
Civil Appeal No, 101 of 1962, and has also 
filed Second Appeal No, 50 of 1966 from 
the judgment and decree passed in Civil 
‘Appeal No. 105 of 1962, I shall dispose 
of both these Appeals Nos, 49 of 1966 
and 50 of 1966 by one judgment as they 
Taise common points, 

5. For the appellant, Municipal 
Board, Faizabad, it was urged at the out- 
set. that the Civil Court had no jurisdic- 
tion to try the suit and the suit was bad 
for’ want of notice under Section 326 of 
the U, P. Municipalities Act, I shall deal 
with these points in seriatim, 

(1) Jurisdiction 

6. The jurisdiction of a Court to 
entertain and decide a suit depends upon 


the allegations in the plaint and not upon - 


those which may ultimately be found 
true, Such allegations may after the trial 
be held to be unfounded which will in 
consequence result in dismissal of the suit 
mot because the Court had no jurisdiction 
but because the allegations on which it 
was based were found to’ be incorrect. 
The question of maintainability of a suit 
also thus depends on the allegations made 
in the plaint, The plaintiff cannot, how- 
ever, by merely so drafting his prayer as 
to exclude relief which may or may not 
be granted by the Court confer. jurisdic- 
tion to try the suit, Hence in’ all cases 
it is „necessary to consider what the cause 
of action in the plaint is and what is the 
substantive relief ‘sought for by the plain- 
tiff, “An exclusion of jurisdiction of Civil 
Court is not readily to be inferred, Where 
a statute gives a finality to the orders of 
the special tribunals the Civil Courts 
jurisdiction must be held to be excluded 
if there is adequate remedy to do what 
the Civil Court would normally do in a 
suit. Such provision, however, does not 
exclude those cases where the provisions 
of the particular Act ‘have not been com- 
plied with or the statutory tribunal has 
not acted in conformity with the’ funda- 
mental principles of judicial procedure: 
Where there is an express bar of ‘the ju- 
risdiction’ of the. court, an examination of 
the schemé of the particular Act to ‘find 
the adequacy or the, sufficiency “decisive 
to sustain the ‘jurisdiction of the . 


Fori 
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relief granted to the 
plaintiffs by the trial PONET, ‘was main- : 


‘their goods from one place ie., 


Civil 
Court, Where there is no express excluž `- 
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sion the examination of the remedies and 
the ‘scheme of the particular-Act to find 
out the intendment - becomes necessary 


> and the result of the inquiry may be 


decisive. In the latter case it is necessary 
to see if the statute creates a special right 
or a liability and provides for the deter- 
mination of the right or liability and fur- 
ther lays down that all questions about 
the said right and liability shall be’deter- 
mined by the tribunals so constituted, and 
whether remedies normally associated 
with actions in Civil Courts are prescrib- 
ed by the said statute or not. Similarly 
the questions of the correctness of the as- 
sessment apart from its constitutionality 
are for the decision of the authorities and 
a civil suit does not lie if the orders of 
the authorities are declared to be final or 
there is an express prohibition in the par- 
ticular Act, In either case the scheme of 
the particular Act must be examined be-. 
cause it is a relevant enquiry, See Dhu- 
labhai v. State of Madhya Pradesh, (AIR 
1969 SC 78). > 


0 In the case on hand the plain- 
tiffs alleged that they were dealing in 
Chemicals and Drugs within the munici- 
pal limits and for. their business they 
procured. Chemicals and Drugs from out 
station, The defendant. through its em- 
ployees interfered. with and checked the 
plaintiffs’ goods at the octroi post near 
the Railway Station, Faizabad and charg- 
ed the plaintiffs with the Octroi tax, on 
the goods received, at the rate of Rupees ` 
7.50 nP. per maund, which, according to 


the plaintiffs, was illegal and without ju- ~ 


risdiction, on the ground, inter alia, that 
according to the U, P. Municipalities Act, 
1916 and the Bye-laws framed thereunder 
by the Municipal Board,. Faizabad, the 
Octroi. tax is chargeable from the person 
who imports the goods from outside the 
limits of Faizabad Municipality in- the 
limits of Faizabad Municipality, As the 
plaintiffs did not import any goods from 
outside the limits of Faizabad but carried 
Railway 
Station Faizabad to another, Le, Mohalla , 
Rekabganj, City Faizabad ` both situate 


within the Municipal Limits, they, were.) `’ 


not liable to any octroi tax. They: also 

pleaded that the defendant had been 

charging from the plaintiffs the Octroi tax 
in: ‘respect of patent medicines manufac- 
tured in India at-the rate of Rs. 1.25 nP. 

per maund specified at Serial No. 73 of 
the Schedule mentioned in’ clause (c) for, 
the non-refundable octroi on Maundage 
Basis, The defendant had, however, ille- 
gally ‘started -charging from the plaintiffs 
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from 1-7-1960 the octroi tax at a higher 
Tate of Rs, 7.50 np, per maund on ‘the 
above-mentioned goods which were being 
charged at the rate of Rs. 1.25 np. per 
maund. It is on these allegations that 
the plaintiffs sought for a decree for a 
perpetual injunction against the defen- 
dant restraining it from interfering with 
and checking the plaintiffs from carrying 
the Chemicals and Drugs from Railway 
Station, Faizabad to any other place 
within Faizabad Municipality and in the 
alternative a decree for perpetual in- 
junction against the defendant restrain- 
ing it from charging the octroi tax at a 
rate higher than Rs. 1.25 np. per maund 
on patent medicines manufactured in 
India, : 


8. Learned counsel for the appel- 
lant relied on a decision of the Chief 
Court of Oudh reported in Dyer Meakin 
Breweries Ltd. v. Municipal Board, Luck- 
now (1948 O.W.N, 231) = (AIR 1949 
Oudh 14) as an authority for the pro- 
position that Section 164 of the U., P. 
Municipalities Act barred the jurisdiction 
of the Civil Court in matters of taxation 
under the Act. This case relates to rea- 
lisation of terminal taxon exported goods 
of foreign spirits and wines and the plain- 
tiffs had, prayed for a permanent injunc- 
tion prohibiting the ‘Municipal Board, 
Lucknow from realising terminal tax on 
the said goods which the plaintifis might 
send outside the Municipality of Luck- 

` now by road or rail, Examining the pro- 
visions of. Sections 160 and 164 of the Act 
as also the Rules framed under the Act 
regarding the imposition of terminal tax 
it was observed by a Division Bench of 
the Chief Court that the provisions of the 
Act will make it clear that the statute 
“when it provides for the imposition of a 
tax also lays down the mode in which a 
remedy in respect of the imposition is’ to 
be sought by the citizen, and that it bars 
the jurisdiction of the civil and criminal 
Courts in such matters, The bar contain- 


ed in Section 164 of the U. P, Munici-' 


palities Act was held to be explicit and 
absolute, It was not disputed in that case 
- that the Municipal Board had the juris 


`- diction to levy the tax on the goods im- 


ported into or exported from Lucknow 
Municipality: the matter involved in the 
case was whether the plaintiffs were lia- 
ble to :pay the termina] tax on the con- 
signment discharged by them. It was ob- 
_served that it was a dispute as to the lia- 
bility to or the principle of assessment of 
a tax, It was held that it was within the 
power of the Board represented by its of- 
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ficers to determine whether the plaintiffs 
were or were not. liable to pay the tax on 
the consignment in question. Even if 
they came to a wrong decision on this 
point the remedy of the person aggrieved 
could not be in the Civil Court, At the 
same time it was also observed that if the 
question were whether the consignments 
were exported from within the limits of 
Lucknow Municipality and the officers of 
the Board charged terminal tax, taking 
the view that the consignments were des- 
patched from the Lucknow Municipality, 
the party aggrieved would be entitled to 
have the decision of the Civil Court on 
that question. The provisions of Section 
164 would in that event not bar such a. 
suit, though loosely speaking it might 
even in such a case be said that the ques- 
tion related to the liability to pay termi- 
nal tax. 


9. I shall examine the plaint al- 
legations in the light of the principles laid 
down in Dyer Meakin’s case (AIR 1949 
Oudh 14) (supra) and Dhulabhai’s case. 
As already indicated above the plaintiffs 
in the case in hand had alleged that they 
did not import any goods from outside 
the Municipal limits of Faizabad -but theyf 
carried their goods from the place i.e., 
Railway Station Faizabad to another i.e., 
Mohalla Rekabganj, City Faizabad both 
situate within the Municipal limits and, 
therefore, they were not liable to any 
octroi tax and the charging of octroi tax 
by the defendant was illegal and’ with- 
out jurisdiction. The defendant disputed 
this assertion of the plaintiffs. The issue 
raised on this assertion could be decided 
only by the Civil Court as pointed out 
in Dyer Meakin’s case (supra). The other 
contentions raised by the plaintiffs, how- 
ever, related to the liability to or the 
principle of assessment of tax and as held 
in Dyer Meakin’s case the Civil Court 
had no jurisdiction to decide the same. 
True it is; the contention of the plaintiffs 
that they were not liable to pay any. 
octroi tax on any goods which they carri- 
ed from the Railway Station to their. 
place of business within the Municipal 
limits was not found to be correct by the 
appellate Court below but as pointed out 
earlier the jurisdiction of the Court to 
entertain and decide the suit depends on 
the allegations in the plaint and not upon 
those which may ultimately be found to 
be true. The allegations may finally 
be found to be incorrect and unsustainable > 
but that would not oust the jurisdiction 
-of the civil Court. The relief (A) sought . 
. for by the plaintiffs was not an ancillary 
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relief, In fact, the plaintiffs had claimed 
it as main relief and had sought relief 
(B) only in the alternative in case relief 


(A) was not possible to be granted. In- 


these circumstances I find no substance 
in the contention of the appellant that 
the Civil Court had no jurisdiction to try 
the suit, 

__ 2. Notice. 


10. The defendant had pleaded 
that the plaintiffs having not complied 
with the provisions of Section 326 of the 
U, P, Municipalities Act were not entitl- 
ed to maintain the suit, Admittedly, no 
notice was given by the plaintiffs to the 
Municipal Board under Section 326 of the 
U. P, Municipalities Act before instituting 
a suit. Section 326 of the U, P. Munici- 
palities Act reads as follows:— 

“(1) No suit shall be instituted 
against a board, or against a member, of- 
ficer or servant of a board in respect of 
an act done or purporting to have been 
done in its or his official capacity, until 
the expiration of two months next after 
notice in writing has been, in the case of 
a board; left at its office, and, in the case 
of a member, officer or servant, delivered 
to him or left at his office or place of 
abode, explicitly stating the cause of ac- 
tion, the nature of the relief sought, the 
amount of compensation claimed, and the 
name and place of abode of the intending 
plaintiff, and the plaint shall contain a 
statement that such notice has been so de- 
livered or left. 


(2) If the Board, member, officer or 
servant shall, before action is commenced, 
have tendered sufficient amends to 
plaintiff, the plaintiff shall not recover 
any sum in excess of the amount so ten- 
dered, and shall also pay all costs incur- 
red by the defendant after such tender. 


(3) No action such as is described in 
sub-section (1) shall, unless it is an ac- 
tion for the recovery of immovable pro- 
perty or for a declaration of title thereof, 
be commenced otherwise than within six 
months next after the accrual of the cause 
of action, 

(4) Provided that nothing in sub-sec- 
tion (1) shall be construed to apply to a 
suit wherein the only relief claimed is an 
injunction of which the object would be 
defeated by the giving of the notice or 
the postponement of the commencement 
of the suit or proceeding.” 

It was urged on behalf of the- plaintiffs- 
respondents that no notice under Section 
826 of the Act was necessary to be given 
in this case as the plaintiffs had sought 
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for an injunction to restrain the defen- 
dant from committing a future act where 
as Section 326 deals with the act already 
done or purported to have been done, the 
submission was that Section 326 prohibit- 
ed the institution of a suit against the 
Board or against the member, officer, or 
servant of a Board, in respect of an act 
done or purporting to have been done in 
its or his official] capacity, until the expi- 
ration of two months next after notice in 
writing had been served on the Board 
or the member or the officer concerned, 
but it does not prohibit the institution of 
a suit relating to a future act threatened 
to be done. by the Board or its officers. 
Learned counsel for the appellant, how- 
ever, submitted that the terms “act done 
or purporting to have been done” 
relate not only to the past acts but also 
future acts which have a direct bearing 
with the past act. He submitted that 
Section 326 governed all suits including 
suits for injunction. In support of his 
contention the learned counsel for the 
Municipal Board referred me to Bombay 
Housing Board v. Karbhase Naik & Co. 
(AIR 1975 SC 763) and Trustees of Port 
of Bombay v. Premier Automobiles Ltd., 
(AIR. 1974 SC 923), Learned counsel for 
the plaintiffs-respondents, however, placed 
reliance on Municipal Board, Mathura v. 
Dr. Radha Ballabh (AIR 1949 All 301), 

1i. In AIR 1949 All 301 (supra) 
a learned Single Judge of this Court was 
of the view that a notice under Sec- 
tion 326 of the U, P, Municipalities Act 
is needed only with regard to suits in- 
stituted in respect of an act done or: pur- 
porting to have been done and that sub- 
section (1) of Section 326 does not con- ' 
template a case in which a suit is insti- 
tuted in respect of an act which is threat- 
ened to be done in future. | 


12, In Trustees Bombay Port's case 
(AIR 1974 SC 923) (Supra) construing the 
term “purported to be done under the 
Act” it was observed that what is done 
under purported exercise of statutory 
functions, even if in excess of or contrary 
to its provisions, is done pursuant to or 
under the Act so long as there is a legi- 
timate link between the offending act. 
and the official role. Im that case the 
question which fell for determination was 
whether short delivery by a statutory 
bailee was something done or purporting 
to have been done under the provisions 
of that Act. It was held that a suit for 
damages for breach of contract would not 


- attract Section 87 of Bombay Port Trust 
` Act which requires notice to be given be- 
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fore instituting the suit, This view was 
affirmed in Bombay Housing Board’s case 
- (AIR 1975 SC 763): (Supra), A Full Bench 
of this Court in the case: of Antarim Zila 
Parishad v;‘Shanti Devi, 1965 All LJ 221 
= (AIR 1965. All 590) construed the’ term 
‘an act done. or purporting to~ have. been 
‘done in-its. or BS Sman capacity’ as 
under:— - +, , 


“If an act . comes within the’ scope 
‘of the duties, powers or functions of. the 
authority ` created by the statute .........0. 
it may also be an act done under the’ Act 
or statute. The words “done under an 
Act” require more direct connection be- 
tween the act and the statute than ‘done 
under the official capacity of authority’, 
it must be an act directly required or per- 
mitted, expressly or by necessary impli- 
cation, to be done by the statute, If a 
statute authorises the doing of an act it 
is an act done under the statute it, is also 
done under the authority. of the statute; 
‘or in the official capacity of the doer. An 
act done, though not under an express or 
implied provision of a statute but in per- 
formance of a statutory duty or in exer- 
cise of a statutory power or function is 
done under the authority of the statute. 
If the statute confers an official status or 
capacity upon the doer it is done under 
the official authority or in the official ca- 


pacity. ” 


13. ‘Distinguishing beisen. an act 
done with semblance of authority or show 
‘of right and prima facie an illegal act 
Bhagwati, J., (as he then was) in Jalgaon 
Borough Municipality v. Khandesh Spin- 
ning and Weaving Mills Co, Ltd., (AIR 
1953 Bom 204) held that an act which is 
prima facie illegal is not within the ca- 
tegory of acts done or purported to have 
been done in pursuance: of that Act, and 
that it is only an act.done under a ves- 
tige or semblance of authority or with 
some show of a right that would fall 
within the category. The acts which 
would fall within the category of 
those done or purported to have 
been done in pursuance of the 
Act could only be those which were 
done under a vestige or semblance of au- 
thority, or with some show of a right and 
that the. distinction between: ultra vires 
and. illegal acts on. the one hand and 
wrongful acts on. the other: — wrongful 
in the sense that they purport to have 
been done in.pursuance’of the Act — is 
that they are intended to. have been done 
in pursuance of the Act and. are done with 
a vestige or semblance of authority. «ot 
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sort of a right invested in the party doing 
those acts, 


14, In the case in hand: the Muni« 
cipal “Board has imposed the octroi tax, 
The goods in question in which the plain- 
tiffs deal were covered by Serial No. 71 
according to the defendant and by Serial 
No, 73 according to the plaintiffs, The 
octroi rate prescribed at Serial No. 71 or 
Serial No. 73 if the contention of the de~- 
fendant or the plaintiffs was correct. 
From this it follows that if the plaintiffs 
brought their goods from outside within 
the Municipal limits corresponding to the 
description given in Serial No. 71 or 73 
they would be charged octroi.tax.: The 
plaintiffs may or may not bring their 
goods: of that description, If they do not 
bring such goods "there would be no oc 
casion to charge octroi tax from them but 
if-they choose to bring any such goods 
they would be called upon to pay octroi 
tax thereon. In pursuance of the decision 
of the Municipal Board there would - be 
imposition of octroi tax on goods of such 
description, Sucha decision of Munici- 
pal Board’ to impose octroi tax had al- 
ready been made. The plaintiffs knew 
of that decision inasmuch as they had 
paid such octroi tax in the past as would 
appear from the plaint allegations. This 
decision of the Municipal Board is an act 
done: or purported to have been done. in 
the official capacity. Ifthe suit is filed 
in respect of any act which is. threatened 
to be done in the future but the act is 
unconnected with any past act or order 
communicated to the plaintiffs or brought 
to their knowledge, no notice would be 
necessary. But if in order to get relief 
against the threatened future action 
the past act or the order has to be chal- 
lenged. in the suit, without challenging 
which the injunction as against the future 
action cannot be granted, notice will have 
to'be given under Section 326 of the Act. 
The tax is imposed by, the’ Municipal 
Board under the provisions’ of the Act 
The Municipal Board may impose octrol 
tax on goods imported into or 
exported from any municipality on 
which an octrol was in force on the 
sixth day of July, 1917, or, with the pre- 
vious sanction of the Central Govern- 
ment, any other Municipality, under sub- 
clause (xiii) of Section 128 of the Act and 
on goods or animals brought within the 
municipality the -consumption,’ use or sale 
therein ‘under’ sub-clause «“(vlii) of Sec- 
tion 128 of- the Act, Section 296 of the 
U. P, Municipalities Act-empowers. thé 
State. Government .to moke rules consis+ 


1976 


tent with the Act in respect of the mat- 
ters described in Sections 95, 127, 153 
and 235. Under the powers conferred by 
Section 296 of the U. P, Municipalities Act 
the State Government has framed rules 
incorporated > in the Municipal. Account 
Code, Rule 131 of the Municipal Account 
Code provideg that octroi shall not be 
levied on excisable liquor manufactured 
in India and drugs liable to excise duty. 
The Municipal Board passed a resolution 
in 1958, by which the schedule for non- 
refundable octroi was prepared, This 
schedule inter alia contained items Nos. 
71 and 73 which read ag under:— 


“71, Scent, tra, Perfumery of all 
kinds, foreign or Indian, patent and dis- 
pensing medicines, Homoeopathic and 
Allopathic medicines, Injections of all 
kinds, foreign Hquors, musk, Saffron, am- 
ber and Menthols for gas camphor, pep- 
permint and Sat Ajwain 7.50. 

73. Indian Patent medicines such ‘as 
of Dr. S. K. Burman, Vaidya Nath Ayur- 


ved Bhawan,. Gurkul Kangri, etc., 
Re. 1.25.” 
The plaintiffs contended that octroi tax 


could be charged from them only under 
Item No. 73 and not under Item No, 71. 
The contention of the defendant was just 
the other way. The Officers of the Mu- 
nicipal Board were, according to the 
plaintiffs, insisting upon charging octroi 
tax under the aforesaid Item No. 71. It 
is in the performance of their duties that 
the officers of the Municipal Board rea- 
lise octroi tax on taxable items of goods 
at the check~post, It is one whole process 
of imposition and recovery of octroi tax. 
There is a reasonable connection between 


the act of imposition of octrol tax - and. 


discharge of official duty of realising that 
tax. ‘One of the tests for determining 
whether an act has been done in the pur- 
ported discharge of official duties is whe- 
ther the public servant can defend his 
act by reference to the nature of duties 
of his office if he is challenged while do- 

the act. The Board and its officers 
while asking for payment of octroi duty 
can defend their action by reference. to 
the decision of the Board to charge octroi 
duty on the goods which are brought 
within the Municipality for consumption, 
use or sale therein and the goods import- 
ed into or exported from any municipa 
lity on which an octroi was in force. on 
the sixth day of July, 1917, or with the 
previous sanction of the Centra] Govern-. 
ment.or any other municipality. The 
complaint thus relates to something which 
the Act requires to be done. - The plain~ 
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tiffs want that this act should not be done 
in future though in the past, it was, ac- 
cording to them, illegally done. They 
contend that the Municipal Board was 
not empowered to charge any octroi tax 
on the medicine containing alcohol on 
which ‘the excise duty has been paid. 
Their allegation is that they mostly deal 
with the medicines containing alcohol on 
which the excise duty has already been 
Paid and hence the defendant had no ju- 
risdiction to charge octroi tax, The validity] 
of the assessment of the octroi tax and the 
liability to pay them had direct connec- 
tion with the decision of the Board al- 
teady taken for the imposition of the 
octroi tax. If what is done under the 
purported exercise of official duties, even 
if in excess of or contrary to the provi- 
sions, is done pursuant to or under the 
Act, so long as there is a legitimate link 
between the offending act and the official 
role notice under Section 326 of the U, P. 
Municipalities Act would be necessary. 
Section 326 of the Act applies as much 
to suits for injunction as to other kinds 
of suits. It is not in dispute that the 
plaintiffs had not given any notice under 
Section 326 of the Act before instituting 
the suit. The suit is, therefore, bad for 
AA of notice under Section 326 of the 
ct. . ; 

15. ‘In view of my finding thet the 
suit is bad for want of notice under Sec- 
tion 326 of the U. P. Municipalities Act, 
I do not consider it necessary to exa- 
mine the propriety or legality of the de-_. 
cision of the court below as to the plain- 
tiffs claim for a decree for injunction, 

16. In the result, both the appeals 
are allowed with costs, the decree pass- 
ed by the appellate court below is set 
aside and the suit is dismissed with. costs. 
Appeals allowed. 
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Order passed on application under Order 
33, Rule 9 — Revision — Maintainabi- 
lity. 

An interlocutory order may also 
amount to “a case decided” provided it 
disposes. of rights or obligations of the 
parties, AIR 1964 SC 497 and AIR 1970 


SC 406, Rel. on. (Para 9) 
Thus a revision against the order 
passed on application under ‘Order 33, 


Rule 9 was held to be maintainable as it 
affected the revisionists’ right. 
(Para 9) 

(B) Civil P. C. (1908), Section 11 and 
Order 33, Rules 7 and 9 — Proceedings 
under Order 33, Rule 9 — Principles of 
res judicata — Applicability, (1959) 2 
Andh WR 133, Diss, from. 

The inquiry under Order 33, Rule 9 
is to some extent different from the in- 
quiry which is made at the stage of dis- 
posing of an application for pauperism. 
Considering the nature of these two pro- 
ceedings and the scope of inquiry, the 
principle of res judicata cannot be ap- 
plied to them, (Para 11) 

Though the principle of res judicata 
is not applicable to these proceedings 
some sort of finality may be attached to 
matters which have been disposed of as a 
result of contest, provided the petitioner 
has exercised utmost good faith in the 
matter of disclosure of his assets and has 
not intentionally departed from good faith. 
Case law discussed, 
133, Diss, from. (Para 14) 

(C) Civil P. C. (1908), Order 33, Rule 
9 (a) — Omission to state certain proper- 
ty — Not a valid ground to dispauper. 

The vexatious or improper conduct 
means fraudulent concealment of proper- 
ty. A mere omission to state certain 
property is not sufficient ground to dis- 
pauper the plaintiff under this clause, AIR 
1951 Orissa 349, Rel. on. (Para 14) 

(D) Civil P. C. (1908), Order 33, R. 9 
— Proceedings under — Past financial 
condition — When can be considered. 

To avoid unnecessary applications 
under Order 33, Rule 9 the courts would 
look into the past financial condition of 
the pauper in clear and exceptional cases 
only, i.e., where some clear documentary 
evidence is available as to the properties 
owned and possessed by the pauper. 1965 
All LJ 1056, Rel. on. (Para 15) 

(Œ) Civil P. C. (1908), Section 115 — 
Revisional jurisdiction order — Nature.. 

The exercise of jurisdiction under 
Section 115, Civil Procedure Code, by the 
High Court is discretionary and the High 
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(1959) 2 Andh WR. 


ALR, 


Court is not bound to interfere merely 
because the conditions in clauses (a), (b) - 
or (c) of that section are satisfied, While 
exercising its discretion the Court can 
take into consideration such circumstan- 
ces and facts as may disentitle the peti- 
tioner in a revision petition from being 
granted any relief. One of such relevant 
considerations would be whether the 
order sought to be revised has occasion- 
ed substantial failure of justice, AIR 
1964 SC 497 and AIR 1973 SC 1096, Rel. 
on, (Paras 14, 16) 
Cases Referred: Chronological Paras 
AIR 1975 SC 818.= (1975) 3 SCR 91 10 
AIR 1974 SC 1126 = 1974 SCD 682 11 
AIR 1974 SC 1132 = 1974 Lab IC 760 11 
AIR 1973 SC 76 =-1973 Lab IC 407 10 
AIR 1973 SC 1096 = 1973 SCD 364 15, 16 
AIR 1972 SC 2379, = (1973) 2 SCJ 543 10 
AIR 1971 SC 2324 = (1970) 2 SCR 368 10 
ATR 1970 SC 406 = (1970) 1 SCR 435 9 
AIR 1969 Andh Pra 145 11 
1968 All LJ 1102 = ILR (1968) 2 All 814 
5 


AIR 1966 SC 153 = (1966) 1 SCR 102 10 
1965 All LJ 1056 — 14, 15 
AIR 1964 SC 497 = 1964 SCD 435 8 15 
AIR 1964 SC 993 = (1964) 5 SCR 946 11 
(1959) 2 Andh WR 133 = 1959 Andh LT 
652 11. 
AIR 1951 Orissa 349 = ILR (1949) 1 Cut 
578 $ 
AIR 1934 All 323 = 149 Ind Cas 1004 12 

S. N. Kacker and Vijaya K. Mehro- 
tra, for Applicant, 

ORDER:— This is a revision appli- 
cation under Section 115 C, P, C. by 
defendant No, 1 against the order dated 
12-3-1975 passed by the Civil Judge, 
Saharanpur. 

2. Briefly stated the facts giving 
rise to this revision application are that 
Sri R, P. Kapoor, opposite party No. 1, 
who will hereinafter be referred to as 
Sri Kapoor, had filed a suit against the 
State of Punjab and certain others for 
the recovery of Rs, 10,21,000/- on ac- 
count of damages arising out of malicious 
prosecution. He was liable to pay a 
court-fees of Rs, 76,982.50p. thereon. 
But he moved an application under 
Order XXXII Rule 1 C. P, C. for per- 
mission to sue as pauper alleging that he 
was not possessed of sufficient means to 
defray the said court-fees,. The applica- 
tion was moved on 6-4-1963 in the court 
of the Civil Judge, Saharanpur. The 
following schedule of property possessed 
by him was given in the application: 

1. Unspecified half share of a resix 
dential farm house situate at the G. T. 
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Road from Karnal to Delhi, being six 
miles from Karnal, The plaintiff's share’ 
in the five-roomed house was worth ap- 
proximately Rs, 10,000/- but being in. a 
farm, being joint interest and the plain- 
tiff having no dominion over the whole 
house which was inseparable, the said 
half interest was not saleable, 

2. Rs. 400/. and odd in the bank, 

3. Wearing apparel worth approxi- 
mately Rs, -600/- 

4. Books worth about Rs, 300/-. 

3.. The defendants contested that 
application on a number of grounds, in- 
cluding that the plaintiff had suppressed 
his assets and was possessed of sufficient 
means to pay the court fees on his claim. 

4. ‘On 11-11-1966 the learned Civil 
Judge held that the property given by 
the plaintiff in his schedule was com- 
plete and he had not fraudulently sup- 
pressed any asset, In his opinion the plain- 
tiff had no means to pay Court-fees. Ac- 
cordingly he allowed the plaintiff to sue 
in forma pauperis, : 


5. Against the said order the State 
of Punjab (Defendant No. 1) came up in 
revision to this Court, Certain other re- 
visions of the parties and others on the 
same point were also pending. All of 
‘them were héard by a Division Bench and 
were dismissed on 5-10-1968. The deci- 
sion is reported in 1968 All LJ 1102, As 
regards the question whether Sri Kapoor 
had suppressed any assets by not disclos- 
ing them in the schedule annexed to the 

petition, it was observed:— 


“On the uncontroverted testimony of- 


Sri Kapoor the Court below has arrived 
at the conclusion that there has been no 
wilful or mala fide suppression of any 
assets of the two petitioners and the ex- 
planations given by Sri Kapoor for not 
showing certain items were quite con- 
vincing. It is not every suppression of 
assets from the schedule annexed to .a 
pauper petition that can result in an 
order of refusal of permission to sue as 


a pauper. There may be cases of bona. 


fide omissions also, The view consistent~ 
ly taken by all the courts is that if the 
omission of any assets from such a sche- 
dule is bona fide, it cannot be made a 
ground for refusing permission to sue as 
a pauper, The question whether there 
were any omissions at all and whether 
such omissions were not bona fide are 
clearly questions of fact, which have 
been decided in favour of the petitioners 
by the court below on the basis of the 
uncontroverted testimony of Sri Kapoor. 
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We have also considered the explanation 
given by Sri Kapoor in respect of the 
various items of assets said to have been . 
suppressed from the schedules and we 
are satisfied that the omission to men- 
tion those assets in the schedules was 
clearly bona fide.” 


They went on to say: 


“As we have mentioned above, it has 
not been urged that the petitioners are 
not paupers or that they are possessed 
of sufficient means.to pay the court fee 
in the various cases. ' That being so, we 
do not find any justification for inter~ 
fering with the order of: the court below 
in exercise of our revisional jurisdiction. 
The order of the court for that reason is 
just and appropriate.” . 


6. In this manner Sri Kapoor was 
permitted to sue as a pauper. The de- 
fendants filed their written statements 


. and issues were framed on 8-9-1970. 


After several adjournments the hearing 
of the suit started on 17-11-1971 and 
examination-in-chief of Sri Kapoor com- 
ad~ 
journments and ultimately the case came 
up for hearing on 18-9-1972 when the 
State of Punjab (the revisionist) moved 
an application under Order XXXII 
Rule 9 C. P. C. for dispaupering the plain- 
tiff on the ground that he had concealed 
sufficient property and not mentioned it 
in the schedule attached with his appli- 
cation, The details of this property were 
also get out, It will be clear that this ap~ 
plication was moved long 6 years after 
Sri Kapoor was. allowed to sue in forma 
pauperis and after the oral evidence had 
commenced in the case. 


7. On 12-3-1975 the learned Civil 
Judge held that Sri Kapoor was not guil- 
ty of any vexatious and improper ‘con- 
duct in the course of the suit and that 
the principles of res judicata were ap- 
plicable to the proceedings relating to 
forma pauperis. He further held that 
this principle was applicable in respect 


.of the property which existed at the time 


of the proceedings of pauperism and were 
either within the knowledge of the de- 
fendants or could be within their know- 
ledge if proper inquiry was made. In his 
opinion only the post pauperism acquisi- 
tions of Sri Kapoor could be taken into 
consideration in connection with the ap- 
plication to dispauper him, Accordingly 
he passed an order the operative portion 
of which reads: ; 

“As a result of the aforesaid I hold 
that the plaintiff is not guilty of any 
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vexatious or improper conduct in the 
course of the suit and that principles 
of res judicata are applicable to the pro- 
ceedings based on a petition for permis- 
sion to sue in forma pauperis, The de- 
fendant is hereby directed to give a list 
of properties both moveable and immov- 
able which came to be acquired by the 
plaintiff after the order of the Hon'ble 
High Court on the original petition of the 
plaintiff to sue in forma pauperis, Let 
this list along with the affidavits in sup- 
port thereof be filed within a period of 
one month” 

In this manner the application under 
Order XXXII, Rule 9, Civil Procedure 
Code is still pending and the defendant- 
revisionist has been called upon ta 
furnish a list of assets, if any, acquired 
by Sri Kapoor after the order passed by 
this Court on 5-10-1968. The State of 
Punjab (Defendant No. 1) has come up in 
revision against this order challenging 
the findings of the learned Civil Judge 
on both the points. 

8. Sri Kapoor, who has personal- 
ly argued this matter, has raised a preli- 
minary objection that the order of the 
learned Civil Judge does not amount ta 
‘a case decided’ within the meaning of 
Section 115, Civil Procedure Code and 
the revision application is legally not 
maintainable, This contention is based 
on the ground that the application under 
Order XXXIII Rule 9 C. P.C. has not so 
far been disposed of and the remedy, if 
any, can be availed of after the disposal 
of that application. In my judgment 
this contention has no force. In the case 
of S. 5S, Khanna v. F, J, Dillon (AIR 1964 
SC 497) it has been held that:— 


“The expression “case” is a word of 


comprehensive import. It includes civil 
proceedings other than suits and is not 
restricted by anything contained in the 
section to the entirety of the proceeding 
in a civil court, To interpret the ex- 
pression “case” as an entire proceeding 
only and not a part of a proceeding 
would be to impose a restriction upon 
the exercise of powers of superintendence 
to which the jurisdiction to issue writs 
and the supervisory jurisdiction are not 
subject, and may result in certain cases 
in denying relief to an aggrieved litigant 
where it is most needed and may result 
in the perpetration of gross injustice. 

9. The aforesaid principle was up- 
held in the case of Baldeo Das Shiv Lal 
v. Filmistan Distributors India (Pvt.) Ltd. 
(AIR 1970 SC 406 at p. 410). It was 
further held that a case may be said to 
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be decided if the court adjudicates for 
the purposes of the suit some right or ob- 
ligation of the parties in controversy; 
every order in the suit cannot be regard- 
ed as a ‘case decided’ within the meaning 
of Section 115 of the Code of Civil Pro- 
cedure. It makes it clear that an inter- 
locutory order may also amount to ‘a case 
decided’ provided it disposes of rights or 
obligations of the parties, In the instant 
case the learned Civil Judge has held that 
the application under Order XXXII, 
Rule 9 so far as it relates to pre-paupe- 
rim assets is barred by res judicata and 
that Sri Kapoor cannot be said to be res- 
Ponsible of vexatious or improper con- 
duct in the course of the suit, By giving 
these findings he has obviously disposed 
of the main pleas raised by the defendant 
revisionist, As it affects the revisionists’ 
right they are entitled to come up in re- 
vision. 

10. Sri Kapoor hag further argued 
that as no issues of jurisdictional error or 
illegality or material irregularity in the 
exercise of jurisdiction are involved in 
this case the High Court cannot interfere 
under Section 115, Civil] Procedure Code. 
In this connection reliance is placed on 
the cases of M/s. D. L, F, Housing and 
Construction Company (P) Ltd, v. Sarup 
Singh, (AIR 1971 SC 2324), M., L, Sethi v. 
B. P. Kapoor, (AIR 1972 SC 2379), Mana- 
ging Director (MIG) Hindustan Aeronau- 
tics Ltd., Balanagar v, Ajit Prasad Tar- 
way, (AIR 1973 SC 76) and K., Balasubra- 
mania v. N. M. Sambandamoorthy, (AIR 
1975 SC 818), There can be no contro- 
versy about the principle laid down in 
these cases but the question ig whether 
any jurisdictional error is involved in the 
order passed by the learned Civil Judge. 
As stated above, he has disposed of part 
of the defendant’s objections on the 
ground that they are barred by the prin- 
ciples of.res judicata. In Pandurang v. 
Maruti, (ATR 1966 SC 153) the observa- 
tion is: 

“A plea of limitation or a plea of 
res judicata is a plea of law which con- 
cerns the jurisdiction of the court which 
tries the proceedings. ...... An erroneous 
decision on these pleas, therefore,-can be 
said to be concerned with questions of 
jurisdiction falling within the purview 
of Section 115 of the Code.” 

The aforesaid makes it clear that an 
erroneous decision on a plea of res judi- 
cata concerns the jurisdiction of the 
court which tries the proceedings and 
Section 115 of the Code will be attracted 
to such orders. ‘The question whether 
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the order of the learned Civil Judge on 
res judicata is correct or not will be pre- 
sently discussed. At present it will 
suffice to say that there being a finding 
on the plea of res judicata on which J am 
inclined to take a different view, the re- 
vision application is legally maintainable. 


IL. Another question which crops 
up for consideration is whether the appli- 
cation under Order XXXII, Rule 9, 
' C, P, C, is barred by the principles of res 
judicata sọ far as it relates to the pro- 
perty of Sri Kapoor which existed before 
he was allowed to sue as a pauper. Sri 
Kapoor hes vehemently contended that 
the principles of res judicata apply to 
different stages of the same suit and as 
an inquiry about hig assets has already 
been concluded by the High Court and it 
has been expressly held that there has 
been no concealment of assets and even 


if there was any, it was bona fide for. 


which Sri Kapoor offered satisfactory ex- 
planation this matter cannot be gone in- 
to again. In support of this contention 


he hag alluded to a number of cases.. 


They may be briefly discussed at this 
stage. In Arjun Singh v. Mohinder 
Kumar, (1964) 5 SCR 946 = (AIR 1964 SC 
993) the principle laid down is that res 
judicata can be as much applicable to 
different stages of the same suit as to 
findings on issues in different suits. It 
further lays down that where the princi- 
ple of res judicata is involved in the case 
of the different stages of proceedings in 
the same suit, the nature of the pro- 
ceedings, the scope.of the inquiry which 
adjectival law provides for the decision 
being reached as well as the specific pro- 
vision made on matterg touching such 
decisions, are some of the factors to be 
considered before the principle is held to 
be applicable. There can be no manner 
of doubt that principles of res judicata 
not only apply to findings on issues in 
different suits but also apply to different 
stages of the same suit. It is, however, 
further important to state that- where 
this principle is sought to be applied in 
the case to the different stages of prò- 
ceedings, the nature of the proceeding 
the scope of inquiry, the specific pro- 
vision made on matters touching the 
decisions, deserve to be taken into con~ 
sideration, As already stated, Sri Kapoor 
had applied for permission to sue asa 
pauper. Inquiry regarding his assets was 
thoroughly made and he was . permitted 
to sue as a pauper under Order XXXII 
Rule 7 C. P. C. Now an application has 
been made for dispaupering him under 
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Order’ XXXII Rule 9 C.P.C. Under 
this provision a ‘plaintiff can be. dis- 
paupered— 

(a) If heis guilty of vexatious or im- 


- proper. conduct in the course of the suit; 


. (b) If it appears that his means are 
such that he ought not to continue to sue 
as a pauper; or 
_ (ce) If he has entered into any agree- 
ment with reference to the subjéct-matter 
of the’ suit under which any other per- 
son hag obtained an interest in such 
subject-matter, `` 


Obviously the inquiry under Rule 9 is to 
some extent different from the inquiry 
which is made at the stage of disposing 
of an application for. pauperism. Con- 
sidering the nature of these two pro- 
ceedings and the scope of inquiry, the 
principle of res judicata cannot be appli- 
ed to them. Cases of Smt, Gangabai v. 
Vijai Kumar, (AIR 1974.SC 1126) and 
Workmen of Strawboard Manufacturing 
Company Ltd. v. M/s, Strawboard Manu- 
fac Company Ltd, (AIR 1974 SC 
1132) also do not fully ‘apply to these 
proceedings., In the previous inquiry the 
question whether the plaintiff was guilty 
of vexatious or improper conduct in ‘the 
suit wag not involved and any decision 
given thereon in relation to his property 
will not have the force of res judicata. 
Sri Kapoor has also referred to the case 
of Bezwada Subbareddy, (1959) 2 Andh 
WR 133 to show that the principle of res 
judicata has been made applicable to pro- 
ceedings under O. XXXII, R. 9, C. P, C 
but a contrary view was taken by 
the same High Court in Sakhmani Anan- 
thapadmapabha Prasad v. Addepalli Ven- 
kataramanaiah, (AIR 1969 Andh Pra 145). 


12. The learned counsel for the 
revisionist on the other hand has referred 
to certain cases to show that the princi- 
ple of res judicata does not apply to such 
proceedings. I have looked into these 
cases also. In Rajdeo Singh v. Jagdeo 
Singh, (AIR 1934 All 323) it was held that 
when the’ plaintiff has been declared as 
a ‘pauper res judicata does not prevent 
the question from being reopened, The 
question can be reopened on any one of 
the three grounds mentioned in Rule 9. 


13. In Anangbhushan v. Ghan- 
shyam Patro, (AIR 1951 Orissa 349) it 
was observed that an order under Order 
XXXIII, Rule 7, Civil Procedure Code 
may not be such on which a plea of res 
judicata can be based, but in order to 
avoid multiplicity of proceedings . some 
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sort of finality limited within the scope 
of the suit or the proceedings in which 
it was passed should be attributed to it. 


14, This question arose for consi- 
deration in the case of Life Insurance 
‘Corporation of India v, Gunwant Singh 
Nahar, (1965 All LJ 1056) and the follow- 
ing observation was made by this court. 


“The principle of res judicata is ap- 
Plicable to miscellaneous proceedings and 
on the basis of this principle it was urged 
that it was not open to the plaintiff to 
challenge, directly or by implication at a 
later stage, an order by which the de- 
fendant was permitted to prosecute the 
counter claim as a pauper. It cannot, 
however, be lost sight of that in pauper 
matters a party can ask for review. ...... 
In spite of due diligence the party may 
not be able to gather information as to 
the assets of the other. Where fresh 
facts come to the notice of the party, he 
can move an application for review. In 
other words, the order granting permis- 
sion to sue as a pauper is not final in the 
sense that it cannot ordinarily be chal- 
lenged at a later stage. Such an order 
can, without any difficulty, be challenged 
by way of review.” 


At another place it wag observed:— 
"When, in the instant case, the 
plaintiff could, by moving a review ap 
plication, challenge the order declaring 
the defendant a pauper he can also chal- 
lenge the order by other means, if per- 
missible, under the law. The taking of a 
broader view of Order XXXIII Rule 9 
C. P.C. will thus not multiply the litiga- 
tion. In fact there shall be only one liti- 
gation irrespective of whether a review 
application is made or an application for 
dispaupering the party.” 
It is thus clear that the principle of res 
judicata is not applicable to these pro- 
ceedings though some sort of finality 
may be attached to matters which. have 
been disposed of as a result of contest, 
provided the petitioner has exercised 
utmost good faith in the matter of dis 
closure of his assets and has not inten- 
tionally departed from good faith, I am, 
therefore, in judgment that the learned 
Civil Judge was wrong in holding that 
the principle of res judicata applies to 
these proceedings. The question which 
now arises is whether the past financial 
condition of a person allowed to sue as a 
pauper can be taken into consideration. 
If so, under what circumstances. It is 
important to state that in the instant 
case the State of Punjab did not specifi- 
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cally mention in their application under - 
Order XXXIII, Rule 9, Civil Procedure 
Code under which clause of this rule the 
application for dispaupering the plaintiff 
was made. They simply gave details of 
certain property owned by Sri Kapoor at 
the time of applying to sue as a pauper or 
acquired during the course of the pro- 
ceedings which was concealed and prayed 
that he may be dispaupered on this 
ground, In this Court the learned coun- 
sel for the revisionist has confined his 
case to clauses (a) and (b) of O, XXXIII 
Rule 9, Civil Procedure Code. Clause (a) 
says that the plaintiff may be dispauper- 
ed if it appears that his means are such 
that he ought not to continue to sue as 
a pauper. On clause (a) the learned Civil 
Judge has held that Sri Kapoor has not 
been guilty of any vexatious or improper 
conduct. I find force in this view be- 
cause vexatious of improper conduct 
means fraudulent concealment of pro- 
perty. A mere omission to state certain 
property is not sufficient ground to dis- 
pauper the plaintiff under this clause, In 
Anangabhushan v, Ghanshyam Patro, (AIR 
1951 Orissa 349) (Supra) also it has been 
held that mere omission of certain pro- 
perty from the inventory submitted by 
the applicant will not necessarily amount 
to active concealment and, therefore to 
vexatious and improper conduct. In the 
instant case the defendant-revisionist had 
specifically alleged while contesting the 
application under Order XXXII Rule 1 
C. P.C. that Sri Kapoor had wilfully con- 
cealed certain property. This question 
was directly gone into by the learned 
Civil Judge as well as by this Court. 
The learned Civil Judge referred to 
every item of the property which was 
alleged to have been concealed and arriv- 
ed at the conclusion that there was no 
fraudulent concealment. In his opinion, 
concealment, if any, was bona fide and 
the court fees payable in this case could 
not be met out of that property because 
Sri Kapoor had no disposing power over 
the same. When the matter came up to 
this Court a specific finding was given on 


this point. The relevant observations 
have been reproduced above. It was held 
that:— 


“We have considered the explana- 
tion given by Sri Kapoor in respect of 
the various items of assets said to have 
been suppressed from the schedules and 


we are satisfied that the omission to 
mention those assets in the schedules was 
clearly bona fide.” 
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In the face of this finding it is now not 
open to the revisionist, who had keenly 
contested the application, to say that Sri 
Kapoor had fraudulently or mala fide 
suppressed certain assets from the sche- 
dules, and is responsible of vexatious and 
improper conduct in the course of the 
suit, 


15. Another question which arises 
for consideration is whether in determin- 
ing the ‘means’ of Sri Kapoor his past 
financial condition should also be taken 
into consideration or only post pauperism 
assets are to be considered, In Life Insu- 
Trance Corporation of India v. Gunwant 
Singh (1965 All LJ 1056) (supra) it has 
been held that to avoid unnecessary ap- 
plications under Order XXXIII Rule 9 
C. P.C. the courts would look into the 


past financial condition of the pauper in. 


clear and exceptional cases only ie. 
where some clear documentary evidence 
Is available as to the properties owned 
and possessed by the pauper. In this 
case this requirement is conspicuously 
wanting in as much as there is nothing 
to show that it is a case of clear and ex- 
ceptional nature, Not an iota of evidence 
exists to support the allegations made in 
the application. On the other hand Sri 
Kapoor gives out that most of these pro~ 
perties were not owned and possessed by 
him and over the rest he had no dispos- 
ing power, Therefore, it is not a case 
of the nature in which his past financial 
condition may be considered and the 
order of the learned Civil Judge cannot 
be interfered with. Besides it, exercise 
of jurisdiction under Section 115 C. P.C. 
by the High Court is discretionary and 
this Court is not bound to interfere mere- 
ly because the conditions in clauses (a), 
and (b) and (c) of this section are satis- 
fied. While exercising its discretion the 
High Court can take into consideration 
such circumstances and facts as may dis- 
entitle the petitioner in revision petition 
from being granted any relief. This 
view is supported from the cases of S.S. 
Khanna v. F. J. Dillon (AIR 1964 SC 497) 
and Brij Gopal Mathur v. Kishun Gopal 
Mathur, 1973 SCD 364 = (AIR 1973 SC 
1096), In the instant case Sri Kapoor 
was allowed to sue in forma pauperis by 
the learned Civil Judge on 11-11-1966. A 
revision was filed by the defendant-revi- 
sionist which was dismissed in 1968, The 
defendant, with all the agencies at its 
command to find out the assets owned 
and essed by Sri Kapoor, remained 
quiet for long six years - 


application for dispauperism on 18-9- 


State of Punjab v. R. P. Kapoor (Saxena J.) 


and moved an ` 
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1972 when .recording of evidence had al- 
ready started in the case. Even in this 
application it was not specifically men- 
tioned under which clause of Rule 9, 
Order XXXIII the plaintiff was sought to 
be dispaupered, Not a single document 
in support of the allegations that the 
plaintiff had suppressed certain assets 
from the Schedule was filed. In these 
circumstances the discretion cannot be 
exercised in favour of the revisionist, The 
learned Civil Judge has already allowed 


_the revisionist to furnish a list of the pro- 


perty acquired by Sri Kapoor after he 
was permitted to sue ag a pauper by this 
Court and there is no such error in the 
order which may require interference 
by this Court. 


16. It will not be out of place to 
mention here that the exercise of juris- 
diction under Section 115, Civil Proce- 
dure Code by the High Court is discre- 
tionary and this Court is not bound to 
interfere merely because the conditions 
in clause (a), (b) or (c) of that section 
are satisfied, While exercising its dis- 
cretion the High Court can take into con- 
sideration such circumstances and facts 
as may disentitle the petitioner in a revi- 
sion petition from being granted any re- 
lief One of such relevant considerations 
would be whether the order sought to be 
revised has occasioned substantial failure 
of justice—Brij Gopal Mathur v. Kishan 
Gopal Mathur, 1973 SCD 364 = (AIR 
1973 SC 1096). In this case no substantial 
failure of justice can be said to have 
been occasioned, . 


17. The revision application is ac- 
cordingly rejected with costs to the 
opposite party. The revisionist is allow- 
ed two months’ time to furnish list of 
property as directed by the learned Civil 
Judge. The stay order, if any, is vacated. 
The record may be sent back to the court 
below without delay. 


Revision dismissed. 
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P. L. Kureel Talib Mankab, Vidhan 
Parishad, Appellant v. Beni Prasad and 
another, Respondents. 


of 1971, 6-2- 


Second Appeal ‘No. 195 
1976.* 
(A) U. P. (Temporary) Control of 


Rent and Eviction Act (3 of 1947), Section 
7 (B) — Transfer of Property Act Sec- 
tion 105 — “Rent” — Meaning of — Pro- 
perty Tax — Liability for. 

It is an established proposition that 
rent included not only what is ordinarily 
described as ‘rent’ in an agreement be- 
tween landlord and tenant but also pay- 
ment in respect of special amenities pro~ 
vided by the landlord under the agree- 
ment between him and the tenant, ‘ 

(Para 6) 

Rent includes all payments agreed by 
the defendant to be paid to his landlords 
for the use and occupation not only of 
the building but also of furnishing, 
electric installation and other amenities. 

(Para 8) 

It is the substance of the transaction 
and not the .form that matters. The 
nomenclature may not be decisive or 
conclusive but it helps the Court, having 
regard to the other circumstances, to 
ascertain the real intention of the parties. 
The real test is whether the amount paid 
in a lump sum or in instalments is the 
consideration paid by the tenant for be- 
ing let into possession. Section 105 of 
the T.P. Act thus brings out a distinc- 
tion between the price paid to enjoy the 
property and the periodic payment to the 
lessor, (Para 5) 


The Liability to pay Bhumi Bhawan 
Kar (Property Tax) is a statutory liability 
and not rent. AIR 1957 SC 309 and (1948) 
1 KB 630 and AIR 1950 All 61, Rel, on. 

(Para 8) 

(B) Evidence Act (1872), Secs, 101 to 
104 — Burden of proof — Tenant paying 
Rs, 125/- per month to landlord of pre- 
‘mises — Tenant pleading that Rs. 50/- 
out of it was not rent but was service 
charges — Onus is on tenant to prove it. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1871 = (1965) 3 SCR 811 5 


*(Against judgment and decree passed 
by I. S. Mathur, Civil Judge Malihabad, 
Lucknow in Civil Appeal No. 155 of 
1970, D/- 1-2-1971.) 
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AIR 1957 SC 309 = 1957 SCR 20 6 
AIR 1950 All 61 = 1949 All LJ 451 6 
(1948) 1 KB 630 = (1948) 1 All ER 165 6 

J. B. Srivastava, for ` Appellant; 
Sudhir Shanker, for Respondents, 

JUDGMENT:— The respondents 
who are the landlords of the premises in 
question filed an application under Sec- 
tion 7 (B) of U, P, (Temporary) Control 
of Rent and Eviction Act, ITI of 1947, 
hereinafter called the “Act” on 9-8-1968 
against the appellant who is a tenant of 
flat No. 91 in the said premises alleging 
that the appellant is a tenant at the rate 
of Rs, 125 per month and that a sum of 
Rs, 1500 being rent for the period 1-8- 
1967 to 31-7-1968 and Rs. 331.25 being 
the property tax for the period from 
October 1, 1965 to March 31, 1968 were 
outstanding against him. On a notice be- 
ing issued to the appellant he filed an 
objection contending inter alia, that he 
is a tenant at a monthly rental of Rs, 75 
and not Rs. 125 and that he was being 
illegally charged a sum of Rs, 50/ per 
month besideg rent of Rs, 75/-. The res- 
pondents then paid the requisite court-fee 
and got their application converted into a 
suit. The appellant then filed his writ~ 
ten statement reiterating his aforesaid 
averment and giving details of the char- 
ges amounting to Rs. 50/- which he alleg- 
ed were being charged from him in an 
illegal manner. Further, he alleged that 
the property tax claimed by the landlords 
wag illegal, false, incorrect and not as» 
sessable under the law and that the plain~ 
tiff had also not paid that amount to the 
Government, hence they were not entitl- 
ed to the recovery thereof, 


2. On these pleadings the trial 
court framed five issues in the following 
terms:— 

1. Whether the rate of rent was 
Rs, 125/- per month? 

2. Whether the property tax cannot 
be realised from defendant as alleged in 
para, 11 of written statement? 

3. To what relief, if any, is the plein= 
tiff entitled ? ' 

4. Whether the defendant was paying 
Rs, 50/. to the plaintiffs a9 alleged in 
paras 7 and 9 of written statement ? 

5. Whether there was any agreed rent 
between the parties? If so, its effect? 
No oral evidence was adduced either on 
behalf of the plaintiffs or on behalf of 
the defendant before the trial court and 
the only documentary evidence produced 
was a certified copy of another applica- 
tion of the plaintiffs under Section 7 (B) 
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of the Act which was marked Ex, 1. The 
trial court had also recorded the state- 
ment of the learned .counsel appearing 
for the defendant under Order X, Rule 2 
of the Code of Civil Procedure before 
framing issues. Having found that the 
plaintiffs had failed to establish that the 
defendant was occupying the flat in 
question on a rent of Rs. 125/- per month 
the trial court dismissed the suit. 


3. Aggrieved by that decision the 
plaintiffs filed an appeal before the Dist- 
rict Judge, Lucknow. It was heard and 
decided by the learned Civil Judge Ma- 
lihabad at Lucknow. The lower appell- 
ate court having found that the rate of 
rent was Rs, 125/. per month and that 
the allegation of the defendant that 
Rs, 50/- were for service charges was in- 
correct ‘reversed the finding of the trial 
court and decreed the suit for arrears of 
rent, It also granted a decree for Bhumi 


Bhawan Kar. The defendant has now 7 


come up to this Court on second appeal. 


4. For the defendant-appellant it 
was urged that the appellate court be- 
low had wrongly placed the onus of proof 
on the appellant to establish that a sum 
of Rs. 50/- per month was charged to- 
wards service charges, The contention 
was that the plaintiffs had come with the 
allegation that the defendant was occu- 
pying the accommodation in question at 
a monthly rent of Rs, 125/. and’ as the 
defendant had denied that the rate of 
rent was Rs, 125/- per month it was for 


the plaintiffs to as that the rate of 


‘rent was Rs, 125/- per month and not 
Rə. 75/- ag alleged by the defendant. The 
learned counsel for the respondents in 
reply submitted that the defendant had 
in his objection filed under Section 7 (B) 
of U. P. Act ITI of 1947 as also in the 
written statement filed subsequently 
when the application was converted into 
e suit; admitted that the sum of Rs, 125/- 
was being charged every month and 


therefore, it was for the defendant to` 


prove that the rent was really Rs, 75/- per 
month and not Rs. 125/~ per month that 
was charged from him. 


5. Before proceeding to examine 
the contentions raised on behalf of the 
parties it would be appropriate to refer 
to the relevant provisions of U. P. 
Act TI of 1947 as also Section 
105 of the Transfer of Property Act. Term 
trent’ has not been defined in U, P, Act 
TII of 1947. Section 2 (f) defines ‘reason- 
able annual rent’, Section 5 of the Act 
provides that the rent payable for any 


. Act, 
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accommodation to which the Act applies 
shal] ‘be such as may be agreed upon be- 
tween the landlord and the tenant. Sec- 
tion 4 of that Act imposes a prohibition 
against taking any premium by providing 
that it shall not be lawful for a landlord 
to take or receive for admitting a tenant 
to any accommodation any premium or 
other additional payment of any sort 
whatsoever, over and above the rent pay- 
able therefor under the provision of this 
Obviously the rent payable under 
the provisions of this Act would be the - 
Tent as may be agreed upon between the 
landlord and the tenant, or where the 
rent had not been agreed upon it would 


-be the rent as may be determined under 


the provisions of Act II of 1947. Sec- 
tion 105 of the Transfer of Property Act 
reads: 


“A lease of immoveable property is 
a transfer of a right to enjoy such pro- 
perty, made for a certain time, express or 
implied, or in perpetuity, in considera- 
tion of a price paid or promised, or of 
money, a share of crops, service or any 
other thing of value, to be rendered 
periodically or on specified occasions to 
the transferor by the transferee, who 
accepts the transfer on such terms,” 

The transferor is called the lessor, 
the transferee is called the lessee, the 
price is called the premium, and the 
money, share, service or other thing to 
be so rendered is called the rent. 


As pointed out by the Supreme Court in 
Commr, of Income-tax v, Panbari Tea Co. 
(AIR 1965 SC 1871) Section 105 of the 
Transfer of Property Act brings out the 
distinction between a price paid for a 
transfer of a right to enjoy the property 
and the periodic payment of rent to the 
lessor. When the interest of the lessor 
is parted with for a price, the price paid 
is premium or ‘salami’, But the periodi- 
cal payments for the continuous enjoy- 
ment of the benefits under the lease are 
in the nature of rent. The former is a 
capital income and the latter a revenue 
receipt. The parties may camouflage the 
real nature of the transaction by using 
clever phraseology. There are cases 
where the so-called premium is in fact 
advance rent and in others rent is deferr- 
ed price. It is the substance of the 
transaction and not the form that matters. 
The nomenclature may not be decisive or 
conclusive but it helps the Court, having 
regard to the other circumstances, to as- 
certain the real intention of the parties. 
The real test is whether the emount paid 
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in a lump sum or in instalments i9 the 
consideration paid by the tenant for be- 
ing let into possession. Section 105 of the 
T. P. Act thus brings out a distinction 
between the price paid to enjoy the pro- 
perty and the periodic payment to ‘the 
‘lessor, i 
6. As pointed out earlier the 
term ‘rent’ has not been defined in U. P. 
Act III of 1947. Similarly the term ‘rent’ 
has not been defined in West Bengal Pre- 
mises Rent Control (Temporary Provi- 
‘sions) Act (17 of 1950) the provisions of 
which came to be considered by the 
Supreme Court in Karnani Properties Ltd. 
v. Miss Augustine, (AIR 1957 SC 309). 
The Supreme Court observed thus:— 


“The term ‘rent’ has not been defined 
in the Act, Hence it must be taken to 
have been used in its ordinary dictionary 
meaning, The term ‘rent’ is comprehen- 
sive enough, to include all payments ag- 
reed by the tenant to be paid to his land- 
lord for the use and occupation not only 
of the building and its appurtenances but 
also of furnishings, electric installations 
and other amenities agreed between the 
parties to be provided by and at the cost 
of the landlord, Therefore all that is in- 
cluded in the term ‘rent’ is within the 
purview of the Act, ............ a 
' The term ‘rent’ came to be construed in 
Property Holding Company Ltd. v. 
Clark, (1948-1 KB 630). In that case the 
agreement between the landlord and the 
tenant in writing provided for the pay- 
ment of £ 110 a year as rent and an ad- 
ditional payment of £ 30 a year in res- 
pect of the additional amenities and con- 
veniences like lighting and cooking equip- 
ments, furnishing and cleaning of the 
hall and staircase etc. In an action for 
rent by the landlord at the rate of £ 140 
a year the tenant contended that the rent 
proper was only £ 110 and not the total 
sum of £ 140 a year payable on all 
counts as aforesaid, The court of appeal 
allowed the landlord’s appeal and held 
that the standard rent was £ 140 and not 
only £ 110. In the course of judgment 
it was observed that the first of these 
(considerations) is that the word ‘rent’ in 
this exception surely means not rent 
in the strict sense but the total payment 
under the instrument of letting. The ex- 
ception assumes that rent so called may 
include, for example, ‘Board’ payment of 
which is not rent. The court of appeal 
repelled the contention that the additional 
payment was not part of rent and held 
that the payment in respect of the addi- 
tional amenities aforesaid’ was also part 
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of rent within the meaning of English 
Act, It is thus an established proposition 
that rent included not only what is ordi- 
narily described as ‘rent’ in an agreement 
between landlord and tenant but also 
payment in respect of special amenities 
provided by the landlord under the agree- 
ment between him and the tenant. In So- 
meshwar Dayal Seth v, Shri Dwarkadhish 
Ji Maharaj, (AIR 1950 All 61) a learned 
single Judge of this Court held that mu- 
nicipal taxes agreed to be paid by the 
tenant were part of rent to be paid by 
the tenant to the landlord. 


7. I shall now proceed to examine 
the case set up by the parties in the light 
of the principles stated above. The 


plaintiff-respondents pleaded that the de- 
fendant is a tenant on a monthly rent of 
Rs. 125. The defendant appellant has in 
his written statement stated that he is 
tenant on monthly rent of Rs, 75 and not 
Rs, 125 and that the plaintiffs have been 
charging Rs, 50 per month excessively 
and illegally from . him besides a rent of 
Rs. 75 per month. The defendant has 
given the break up of the service charges 
which the plaintiffs had. been realising 
from'him every month. The. services in- 
cluded maintenance and operation of 
lift, electricity, furnishing and cleaning 
water pump, salary to watchmen etc, It 
was thus admitted by the defendant that 
the plaintiffs used to realise from him a 
sum of Rs, 125/- per month, His case 
however, is that the rate of rent of 
Rs. 75/- per month, and Rs, 50/- were 
charged from him every month against 
service charges, Obviously, according to 
the defendant this amount of Rs. 50/- 
was not charged from him by way of 
premium but against additional amenities 


and conveniences like maintenance and 
operation of lift, electricity, furnishing 
and cleaning, water pump etc, The 


plaintiffs have been realising a sum of 
Rs, 50/- from the defendant but no ac- 
tion was taken by the defendant to have 
the rent fixed in accordance with the pro- 
visions of Section 5 of U. P, Act III of 
1947. It is not the case of the defendant 
that he had not agreed to pay Rs, 50/- 
per month to the plaintiffs. His case 
is “that the plaintiffs have been 
charging Rs, 50/- per month excessive and 
illegal” from him, It has not been shown 
how this charge of Rs, 50/- per month 
was “illegal or excessive”. It was for him 
to establish that the sum of Rs 50/- per 
month was charged illegally or excessive- 
ly from him. In that, in my. view, he 
has failed. Rent in the instant case 
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would, therefore, include all payments 
agreed by the defendant to be paid to his 
landlords for the use and occupation not 
only of the building but also of furnish- 


ing, electric -installation and other ameni- - 


ties. The irresistible conclusion, therefore, 
is that the defendant is a tenant of the 
ccommodation in question at the rate of 
Rs. 125/- per month, There is, therefore, 
no force in the contention that the ap- 
pellate court below had wrongly placed 
the onus of proof-on the defendant, or 
that it had erred in holding that the rate 
of rent was Rs. 125/- per month, 


8. Another ground on which the 
decree passed by the appellate court be- 
low is impugned is that the court below 
had erred in holding that the plaintiffs 
were entitled to recover Bhumi Bhawan 
Kar despite the fact that there was no 
evidence to that effect. Though this 
ground was taken in the memo of appeal 
no arguments were advanced before me 
with regard to it, It may, however, be 
observed that the liability to pay Bhumi 
Bhawan Kar was statutory liability and 
the court below was justified in passing a 

ecree against him. > 

9. No other point was pressed, 


10: In the result, the appeal fails 
and is dismissed with costs, 


AIR 1976 ALLAHABAD 365 
G. C. MATHUR AND K. C, 
AGARWAL, JJ. 

Rishi Kumar Gupta and others, Ap- 
pellants v. Nanoomal Yadav and others, 
Respondents. 

Special Appeal No. 350 of 1975, D/- 
5-1-1976.* l 

(A) U. P. Municipalities Act (2 of 
1916), Section 34 — Scope — Resolution 
electing member as Vice-President pass- 
ed without giving notice of meeting to all 
members — Cannot be cancelled under 
Section 34, : f 


Section 34 confers power on the Pre- 
scribed Authority to be used in urgent 
cases to prohibit the execution of a re- 
solution passed by a Municipal Board. 
The pre-requisite for the exercise of this 


power is that the Prescribed Authority 


*(Against order and judgment of P. N. 
Bakshi, J., in Civil Misc,. Writ Petn, No. 
8396 of 1975, D/- 17-9-1975.) 
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Appeal dismissed, 


not the purpose of the section. 
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must be of the opinion that the resolu- 
tion is of such a nature that if it is given 
effect to the same is likely “to cause or 
tend to cause obstruction, annoyance or 
injury to the public,” The words ob- 
struction, annoyance and injury must be 
understood in their ordinary sense. No 
member of the public could be said to 
have been obstructed, annoyed or injur- 
ed by the fact that the resolution elect- 
ing one of the members as Vice President 
had been passed by the Board. despite the 
fact that notices of the meeting had not 
been served on all members. Moreover 
Section 34 can be utilised in a case where 
“the execution or further execution of 
a resolution is required to be prohibited.” 
As the resolution electing the member as 
Vice President became operative with 
effect from the date of election there re- 
mained nothing to be done under the re- 
solution which could be prohibited by 
the Authority by exercising his powers 
under S, 34, Section 34 did not empower 
the Authority to cancel the resolution. 
AIR 1971 SC 2147 Applied. AIR 1949 All 
56 and (1909) ILR 31 All 371, Referred. 
(Paras 5, 7, 8) 
As the order of the District Magis- 
trate under Section 54-A was based on 
the illegal order cancelling the resolution 
that order was also liable to be quashed. 
Civil Misc. Writ No, 8396 of 1975, D/- 
17-9-1975 (All), Affirmed, (Para 12) 
(B) U. P. Municipalities Act (2 of 
1916), Section 54-A — Validity of election 
of Vice-President — Question falls out- 
side scope of enquiry under Section, 
Section 54-A does not authorise the 
District Magistrate to make enquiry with 
regard to the fact whether the election of 
a Vice-President was valid or not, This 
section applies only where as a fact there 
is no President or Vice-President func- 
tioning as such, The question of validity 
of his election is outside the domain of 
the enquiry of the District Magistrate. 
To hold otherwise would result in con- 
verting Section 54-A into a machinery for 
challenging the election to the office of 
the Vice-President, This is, obviously, 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2147 = (1972) 1 SCR 193 8 
ATR 1949 All 56 = 1948 All LJ 543 7 
(1909) ILR 31 All 371 = 6 All LJ 458 7 
(1888) 40 Ch D 80 = 58 LJ Ch 83 6 
(1875) 1 Ch D 426 = 45 LJ Ch 373 g 
N. K. Chaturvedi and B. N. Singh, 
for Appellants; N. C. Upadhyaya, G. N. 
Verma and Standing Counsel, for Res- 
pondents. 
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. K, C. AGARWAL, J.:— This special 
appeal is directed against the judgment 
of a learned single Judge dated 17-9- 
1975, allowing the writ petition filed by 
Nannoomal Yadav, respondent No, 1, By 
the said petition the respondent No. 1 
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challenged. the legality and validity of 


the order of the Commissioner dated July 
21, 1975, purporting to be under Section 
34 of the U, P, Municipalities Act, 1916 
(hereinafter referred to as the Act). The 
facts are as under:— 


Firozabad town has a Municipal 
Board consisting of twenty eight mem- 
bers including the President, A meeting 
was convened by the President of the 
Municipal Board for April 28, 1975 to 
consider a number of matters, One of 
the matters mentioned in the agenda was 
about the election of a Senior and a Ju- 
nior Vice-President for the said Board. 
The meeting took place on the aforesaid 
date but as the requisite number of mem- 
bers to constitute the quorum were not 
present in the said meeting, the same was 
adjourned for 29th of Apri] 1975. On 
April 29, 1975, thereafter members of the 
Municipal Board assembled in the pre- 
mises of the board and passed a special 
resolution electing Nannoo Mal Yadav, 
respondent No. 1 ag its Vice-President, It 
appears that some members of the Muni- 
cipal Board, thereafter, submitted written 
complaints to the District Magistrate, 
Agra and to the Commissioner, Agra 
Division, Agra stating that the meetings 
held on 28th of April 1975 and on the 
29th of April, 1975 were illegal and in- 
valid as they had not received any notice 
for the same. On receiving the com- 
plaints, the District Magistrate directed 
the Additional District Magistrate, 
Firozabad to enquire into the matter and 
to submit a report about the same. The 
Additional District Magistrate, thereafter, 
submitted his report on the 3rd of July, 
1975 stating that the notices were not re- 
ceived by all the members of the Munici- 
pal Board for the meeting held on 28th 
of April, 1975. In view of' this he was of 
the opinion that the meeting in which 
Nanoo Mal Yadav, respondent No. 1, was 
elected as a Vice-President was also 
illegal. The report was submitted by 
the Additional District Magistrate on 3rd 
of July, 1975, The Commissioner, there- 
after, held that the meetings held on 28th 
and 29th of April, 1975 were illegal, 
therefore, the respondent No, 1, could 
not be considered to be validly elected 
Vice-President of the Municipal Board, 
Firozabad. Being of the above opinion 
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that the election of respondent No, 1 was 
invalid the Commissioner acting under 
Section 34 of the Act cancelled the spe- 
TA resolution passed on 29th of April, 
1975. : 


2. After the resolution was can- 
celled by the Commissioner, the District 
Magistrate exercising power conferred by 
Section 54-A of the Act passed an order 
on the same date ie., July 21, 1975, ap- 
pointing the Executive Officer of the Mu- 
nicipal Board to perform the duties of the 
President of the said Board, He, there- 
after, changed this order and passed an- 
other order dated 23-7-1975 authorising 
the Additional District Magistrate to 
function as the President of the Munici- 
pal Board, 


3. Feeling aggrieved by the can- 
cellation of the resolution on 21-7-1975 
Nanoo Mal, respondent No, 1, filed the 
writ petition giving rise to the present ap- 
peal The writ petition was allowed by 
the learned Single Judge on the ground 
that the order of the Commissioner res- 
cinding the resolution of the Board elect- 
ing Nanoo Mal respondent No. 1 as Vice- 
President was vitiated in law as Sec- 
tion 34 of the Act did not authorise the 
District Magistrate to pass the impugned 
order. He also held that the order dated 
23-7-1975 passed by the District Magis- 
trate under Section 54-A of the Act be- 
ing consequential was also liable to be 
quashed. Against the aforesaid judg- 
ment of the learned Single Judge the pre- 
sent appeal has been filed, 


4, The first question which is re- 
quired to be considered in the present 
case is whether the Commissioner could 
legally cancel the resolution dated 29-4- 
1975, The said resolution has been can- 
celled by the Commissioner in exercise 
of his power under Section 34 of the Act. 
Under Section 34 the Prescribed Autho- 
rity may, by order in writing prohibit 
the execution or further execution of a 
resolution or order passed or made under 
the Municipalities Act or any other en- 
actment by a Board or a Committee of 
a board, or a joint committee, “if in its 
opinion such resolution or order is of a 
nature to cause or tend to cause obstruc- 
tion, annoyance or injury to the public 
or to any class or body of persons law- 
fully employed and may prohibit the do- 
ing or continuance by any person of any 
act in pursuance of or under cover of 
such resolution or order.” 


5. This section confers extraordi- 
nary power on the Prescribed Authority 


dhad not been served: on all members, 


| 
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to be used- in urgent cases to prohibit the 
execution of a resolution passed by a Mu- 
nicipal Board: The pre-requisite for the 
exercise of this power is that the Pres- 
cribed Authority must be of the opinion 
that. the resolution passed by a Board is 
of such a nature that if it is given effect 
to.the same is likely “to cause or tend to 
cause ‘obstruction, annoyance or injury to 
the public.” None of these. three. words 
have’ any technical meaning. The word 
‘obstruction’ means obstacle placed: on the 
use of a highway. Every ‘member of 
public has a’ right to pass or repass. . But 
if by any action an attempt is made to 
obstruct the user or the obstacle placed 
renders the exercise of that right unsafe 
or inconvenient the same would amount 
to obstruction, ; 

6. Similarly the word ‘annoyance’ 
has no definite legal meaning, It means 
an action which may cause trouble or 
‘troubled feeling, As observed by Bowen, 


Li J., in’ ‘Tod. Healthy v. Benham, » ene) 


40 Ch D 80 at page 98. 


; “Annoyance ` is a wider term han 
nuisance and if you find a . thing which 


reasonably. troubles the. mind and - plea- 


sure, not of a fanciful person or of a 
skilled person who knows the truth, but 
of the ordinary sensible English ` inhabi- 
tant of a house—if you find there is any- 
thing which disturbs his reasonable peace 
of mind, that seems to us to be an an- 
noyance, although it may not amount to 
physical detriment to comfort.” 

The last expression is ‘injury’, The dic- 
tionary meanings of this words are ‘Vio~ 
lation or infringement of another's right’; 
“suffering or mischief wilfully or unjust- 
ly inflicted.” 


7. Considering the scope of this 
section in the light of the above it ap- 
pears to us that the power given by -it 
can be exercised only when a resolution 
passed by a Board affects public in the 
sense in which these words: are under- 
stood in their ordinary use. No member 
of the public could be said to have been 
obstructed, annoyed or injured by the 
fact that -the resolution electing respon- 
dent No, 1 as Vice-President had- been 
passed by the Board on 29-4-1975. des- 
pite the fact that notices of this meeting 
Tt 
‘is ‘settled ‘that the words of a statute are 
' first understood in their natural, ordinary 
and. popular gense. unless,. there. is some~ 
-thing in the context, requiring a conélu- 
' sion to the contrary, Interpreting: the 
section ‘in’ its ‘ordinary’ grammatical’ sense, 
‘we find: that‘ neither ‘the language employ- 
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ed nor-the context warrant the conclu- 
sion which the learned.counsel for the 
appellants want us to:arrive at.. He also 


‘could not cite any authority in ` support 


of his argument, The authorities brought 
to our notice interpreting Section 34 of 
the Act are not directly on the point but 
they do assist ug in finding the scope of 
this provision, One of these caseg is re- 


. ported ` in Mahadeo Prasad v. U, P. 


Government AIR 1949 All 56. That was 
a case in which the dispute was about 
the plaintiff's right to make certain ad- 
ditions and constructions in a house. The 
house was situated near the Aurangzeb 
or Gyan Vapi Mosque of Benares. In the 
opinion of the District Magistrate if the 
plaintiffs were permitted to make the 
constructions, there could be occasions 
for friction between the Hindus and the 
Muhammadans ‘leading disturbance to 
peace, In November, 1939, the plaintiff 
-sought the sanction’ of the Municipal 
Board for the _permission., to make the 
disputed: constructions, Being of thé 
opinion that the proposed construction 
could give rise to some dispute the Dis- 
trict Magistrate refused the sanction. In 
view of this, attitude of. the District 
Magistrate, the Municipal Board: also did 
not grant the permission. This“ led to 
the filing of the suit by the _ plaintiffs 
inter alia on the ground that the District 
Magistrate had no power to interfere 
with the user and enjoyment or prohibit 
the making of the constructions, In the 
background of these facts an attempt was 
made to justify the action of the District 
Magistrate under Section 34 of the Act. . 
This court held that as. the Municipal 
Board. had not passed any resolution sanc- 
tioning . the construction, the District 
Magistrate had no jurisdiction to pass 
any prohibitory. order, but if Board sanc- 
tioned the work in future the District 
Magistraté could pass.an order under 
Section 34 prohibiting the plaintiffs from 
proceeding with the construction, In Bu- 
laki Das,v. Secy. of State for India in 
Council, (1909) ILR 31 -All 371 ‘this court 
‘had an occasion to deal with the scope 
of the corresponding ` provisions contained 
in Section . 183 of U, P. Act 1 of 1900. 
That was a ‘case in which the’ plaintiff 
sued fora declaration ` that he “was entitl- 
ed. to build a , temple. on -a site, Some 
‘Mohiamimadans, objected ` and “in conse- 
quence, the District. Magistrate cancelled 
the order” of the. Board permitting the 
plaintiff .to construct , the: temple, The 


-District. Magistrate purported to act under 
‘Section 183 of! Act.1 of :1900,, It was held 


368 All, [Prs. 7-10] 
by this Court that the District Magistrate 


was competent to make that order under . 


Section 183 of the said Act. As stated 
above these cases are not directly on the 
point but are certainly illustrative of the 
situation in which this Provision could be 
pressed into service. 


8. Another important feature of 
[the question is that power conferred by 
Section 34 can be utilised in a case where 
“the execution or further execution of a 
resolution or order passed by a Board is 
required to be prohibited. “But where, 
as here, the resolution does not require 
any act to be done for enforcing it, there 
is really nothing to prohibit. In the pre- 
sent case respondent No. 1 was elected as 
Vice-President on April 29, 1975, by a 
special resolution, Section 54 or any 
other provision of this Act does not pro- 
vide for any other formality to be under- 
gone or performed before a person elect- 
ed as Vice-President assumes the office. 
Sub-section (2) of Section 54 of the Act 
Bives to the Vice President a fixed term 
of one year, This term. starts running 
immediately with effect from the date on 
which the special resolution electing him 
as such is passed. Accordingly, the re- 
solution is self-operative and gets ex- 
hausted the moment it is passed. Hence 
there remains nothing the execution or 
further execution of which could be pro- 
hibited under Section 34 of the Act. In- 
terpreting the same phrase used in S, 34 
(1-B) of the U, P. Municipalities Act in 
Kannauj Municipality v. State of U., P., 
AIR 1971 SC 2147, the Supreme Court 
held that the order passed by the 
Kannauj Municipal Board dismissing the 
services of some of the sweepers employ- 
ed in it, became operative by its own 
force and as no further steps were neces- 
sary to implement such an order hence 
Section 34 (1-B) of the Act was in- 
applicable to an order of dismissal. Ap- 
plying the law enunciated . by the 
Supreme Court we also find that as the 
resolution electing respondent No. 1, as 
Vice President became operative with 
effect from April 29, 1975 there remained 
nothing to be done under the resolution 
which could be prohibited by the Com- 
missioner by exercising his powers u/s. 34 
(1). Section 34 (1) did not empower the 
Commissioner to cancel the resolution. 
'The order of the Commissioner is there- 
fore, not supportable under Section 34. 
The learned single Judge, therefore, was 
right in quashing the said order, 

9. It ig settled that an authority 
created by a statute for a limited purpose 
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has to act within four corners of that Act 
otherwise no act of such an authority can 
be of any operation, if he purporting to 
exercise such power, transcends the limits 
of the authority conferred by it, Simi- 
larly it is also a settled rule of interpre- 
tation of statute that when power is given 
under statute to do a certain thing in a 
certain way, the thing must be done in 
that way: See Taylor v, Taylor, (1875) 1 
Ch D 426, Applying these principles to 
the present case it appears to us that the 
Prescribed Authority did not have power 
to set aside the special resolution of the 
Municipal Board passed on 29-4-1975, as 
in doing so it exercised power which did 
not belong to it. 


10. The learned counsel for the 
appellant, thereafter, submitted that as 
the: Dist. Magistrate had passed an order 
appointing Additional District Magistrate 
on 23-7-1975 to function and discharge 
the powers of the President of the Muni- 
cipal Board and as this order had not 
been challenged by the respondent No. 1 
in the writ petition, the learned single 
Judge committed an error in quashing 
the same. In this regard he also asserted 
that the order of the District Magistrate 
under Section 54-A was made after an 
enquiry that no Vice-President had been 
elected in accordance with this Act, 
therefore, the finding arrived at by the 
District Magistrate in connection with 
Section 54-A proceedings were final, Ac- 
cordingly the respondent No, 1 could not 
be held to have been duly elected by the 
special resolution dated 29-4-1975, Sec- 
tion 54A of the Act no doubt empowers 
the District Magistrate to exercise and 
perform the powers and functions of the 
President himself or to appoint another 
Gazetted Officer for the said purpose 
when there is no Vice-President other- 
wise able to function. But Section 54-A 
does not authorise the District Magistrate 
to make enquiry with regard to the fact 
whether the election of a Vice-President 
was valid or not. This section will apply 
only to a case where as a fact there is no 
President or Vice-President functioning 
as such, The question of validity of his 
election is outside the domain of the 
enquiry of the District Magistrate, If the 
submission of the appellants is correct 
the same would result in converting Sec- 
tion 54-A into a machinery for challeng- 


ing the election to the office of the Vice- 
President, This is, however, not the pur- 
pose of the section. It empowers the 
District Magistrate to appoint as Gazetted 
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other creditors who are not impleaded as par- 
ties to the administration suit. When once 
the creditors are impleaded as parties to the 
suit their claims cannot get time-barred at 
all and whenever the preliminary decree is 
passed in such a suit, which decree dates back 
to the date of institution of the suit, the rights 
of the parties will have to be worked out in 
accordance with the preliminary decree, It 
would .be rather monstrous to say 
that the claims of such creditors who were 
also parties to such a suit would get time 
barred unless the preliminary decree is pass- 
ed within the time limited by the Jaw of limi- 
tation for the enforcement of these debts. 


ll. We may also in this connection 
note that the Madras High Court in a Bench 
decision in Ramaswami v. Rangaswami, AIR 
1931 Mad 683 has taken the view which we 
It was held by Justice 
for the 


are now enunciating. 
Anantakrishna Ayyar, J. who spoke 
Bench as follows: 


“In one sense his suit is a suit for the 
benefit of all the creditors of the estate. But 
I think it is clear that the other creditors 
cannot be held to be represented by him in 
the sense that they are in effect parties’ to the 
suit from the outset. It is clear I think that, 
if during the pendency of the suit, before 
a preliminary decree for administration is 
made, a claim of one of the other creditors 
becomes barred by time it is gone: it cannot 
be enforced in the administration suit. That 
could not be if the other, creditor had been 
represented by the plaintiff creditor and was 
in effect a party to the suit from the start.” 


Their Lordships were therefore laying down 
the principle that when once a creditor is a 
party to the suit his claim does not get time 
barred and if the creditor or creditors who 
filed the suit represent the other body of the 
creditors their claims also cannot be equally 
time barred. The law is, therefore, 
clear that in the case of an administration suit 
the moment the creditors join as parties to the 
suit their claims do not get time barred at 
all. It may be difficult in the case of other 
creditors who are not impleaded as parties to 
the suit. The same view was also taken by 
the Bombay High Court in Kissondas v. Jivat- 
lal Pratapshi and Co. AIR 1986 Bom 423. We 
are, therefore firmly of the view that the deci- 
sion in Ananthan Pillai v. Krishna Iyer, (AIR 
1960 Ker 222) does not lay down the princi- 
ple correctly and cannot be followed in this 
case. We therefore, hold that the finding of 
the lower court that the debts due to the 5th 
plaintiff and defendants 29 and 32 are barred 
cannot be sustained. In this view, A S., 
752/72 will have to be allowed. 
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12. The next point urged by Mr. 
Subrahmanya Reddy is that in regard to items 
10 to 15 claimed by the 2nd defendant the 
finding of the lower court that the 2nd defen- 
dant has established her claim to these items 
is not correct and sustainable. We shall now 
examine the evidence let in by both the par- 
ties to see whether the finding can be confirm- 
ed. 


18. Ex. B. 28 is the sale deed dated 
20-3-1967 executed in favour of the 2nd de- 


fendant_by P. W. 3 and others for a sum of 


Rs. 3,500/-. The consideration consists of 
three items. The first item is a promissory 
note debt due to Subbarayudu, the husband 
of the 2nd defendant. The second item of 
consideration was a debt of Rs. 100/- due to 
one Mr. Venkatasubbaiah Chetty. The 8rd 
item of consideration is a sum of Rs. 2645/- 
which the vendors say that they have receiv- 
ed from the vendee for their family expenses. 
In proof of their case that the amount was 
paid by Subbarayudu the plaintiffs have exa- 
mined one of the vendors as P. W. 3. She 
says that Subbarayudu alone purchased this 
land from her and he was alone in possession, 
that Subbarayudu alone bargained with her 
and paid the amount to her. He told her 
that due to some family difficulties he was 
taking the sale deed in the name of the second 
wife, and that as the vendors. were receiving 
the money there would not be any difficulty 
for them to execute the sale deed like that. 
The witness says that she has received the 
money and executed the sale deed as per his 
desire. She was -positive that the 2nd defen- 
dant never came and negotiated with them for 
this purchase. Nothing has been elicited in 
cross-examination of this witness as to why her 
evidetice should not be believed. 


14. The 2nd defendant has examined 
D. W. 9 who is the other attestor of this sale 
deed. His. evidence does not in any way sup- 
port the case of the 2nd defendant. He too 
says that Subbarayudu called him to attest the 
document and he attested it. He is a stamp 
vendor. He does not say anywhere in his 
evidence that the 2nd defendant was present 
at the time of the execution of the sale deed. 


15. The only other evidence regarding 
this document is that of the 2nd defendant. 
We will consider her evidence after mention- 
ing the other documents also. 


16. Ex B. 1 is the other sale deed 
dated 29-1-1960 for Rs. 3,500 in respect of 
items 10 to 12-and 17. According to the 
recitals of the sale deed the entire amount 
of Rs. 8500/- was paid by Subbarayudu be- 
fore the: Sub-Registrar to the vendors. The 
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vendors were not examined. The plaintiffs 
have examined the attestor as P. W. 1. He 
supported the case of the plaintiffs namely, 
that Subbarayudu alone purchased these items, 
that he belongs to the same village and that 
Subbarayudu has taken the sale deed Ex. B. 1 
in the name of his wife and this witness was 
asked to attest. He also identified the ven- 
dors at the time of registration. He said that 
Subbarayudu alone paid the consideration. He 
also further says that Subbarayudu was not 
treating items 1 to 19 separately from the rest 
of the properties. Regarding the capacity of 
the 2nd defendant this witness says that her 
parents are poor people. It is no doubt elicit- 
ed from this witness that he is one of the 
creditors impleaded as defendant No. 38. 
There is no reason why the evidence of this 
witness should be discarded. In cross-exami- 
nation it was elicited by the 2nd defendant that 
the purchase was made in order to invest the 
black money of Subbarayudu. It was also 
further stated that the farm servants of Sub- 
barayudu used ‘to get the lands cultivated. 
He also stated that he attended the marriage 
of the 2nd defendant and therefore he was 
aware of their wealth and property. Nothing 
has been suggested to this witness to discre- 
dit his evidence. 


17. We now tum to the evidence 
given by D. W. 14, the 2nd defendant in this 
case, According to her she paid the conside- 
ration under both the sale deeds Exs. B. 28 
and B. 31. She does not state as to how she 
has discharged the promissory notes under 
Ex. B.28. No other proof has been filed by 
her. In regard to the possession of the pro- 
perty she says that she has been paying the 
cist and obtaining cist receipts. Exs. B-61 to 
B. 63 have been relied upon as some of the 
cist receipts. But a reference to these cist 
receipts would reveal that they show the 
names of both the 2nd defendant and also 
Subbarayudu. She also relied upon other cist 
receipts for instance, Ex. B.60 which is a re- 
ceipt issued in 1971 three years after the in- 
stitution of the suit. She says that the lease 
amounts fixed was Rs. 10000/- and that she 


paid half of the amount from her husband. 


There is absolutely no scrap of evidence to 
show that the lands were capable of fetching 
such heavy amounts. She says in cross-exa- 
mination that at the time of the marriage she 
was given money by her father though her 
husband had not been paid any dowry. She 
says that she was lending that money through 
her parents for interest and that she was lend- 
ing smal] amounts and that she had no ac- 


count for the same. She: was having cash of 
Rs. 7,000 and that she realised the debts 
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and cash for purchasing the lands, When 
we read the evidence of D.W. 15, her 
mother we get an altogether different 
story namely that the 2nd defendant took 
Rs. 4,000 from them, tbat is, her own 
money for purchase of the lands. The 2nd 
defendant further says that the vendors 
came to her and that she and her husband . 
bargained for the lands, But no evidence 
of that effect had been produced before 
the court. P.W. 2 says that Subbarayudu 
alone came to her for the purchase and 
that the 2nd defendant was however in 
the picture. As regards the possession of 
the property also she says that her hus- 
band alone was in possession and he was 
selling grains and was giving her money. 
She has not examined any tenant nor fil- 
ed any lease deed. 


18. D.W. 15, her mother also says 
that they’ gave Rs, 5,000 to the 2nd defen- 
dant at the time of her marriage, though 
the son-in-law was not given any dowry. 
No documentary evidence has been pro- 
duced to substantiate her version or their 
case that the 2nd defendant is possessed of 
such property. No other evidence has been 
adduced by the contesting defendants. On 
this evidence we do not find that there is 
justification for holding that the 2nd de- 
fendant purchased these items of proper- 
ties with her own monies, 


19, It may be noted that Subba- 
rayudu was doing business on a large 
scale and that P.W. 4 says that even by 
1959 he had debts to the tune ofa lakh 
of rupees, Probably in order to escape 
the payment of such debts Subbarayudu 
must have purchased this property nomi- 
nally in the name of his wife. The 2nd de- 
fendant appears to have come from a 
poor family and there is no evidence to 
show that she brought Rs. 5,000 atthe time 
of her marriage about 25 years ago which 
she was retaining in her hands by lending 


~it for interest, We therefore hold that the 


evidence of D.W, 14 and the other evi~ 
dence relied upon by her in support of her 
case that she had enough funds to pur- 
chase these properties cannot be relied 
upon. In the absence of any evidence it 
should be held that the properties were 
that of Subbrayudu himself. 


20. Mr, Subba Rao, the learned 
counsel for the 2nd defendant wanted to 
contend that it is a case of benami pur- 
chase and the source of consideration is 
the main criteria. We have taken only 
that into consideration. As there is no 
reason to believe the evidence about the 
source of consideration for the 2nd defen- 
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dant for the purchase of these properties 
we have to hold that these properties do 
not belong to her, In the result, we . set 
aside the finding of the lower- court that 
Items 10 to 15 do not belong to the estate: 
that they belonged to the 2nd defendant. 
It is admitted by both parties that Item 17 
is also part of the property purchased by 

` the 2nd defendant under Ex, B-l. The 
cross-objections, therefore, of the 2nd de- 
fendant with regard to Item 17 will stand 
dismissed, There would therefore be a di- 
‘rection for the sale of that item also. In 
regard to Item 2, as it is found to be his 
self-acquired property, the whole of it 
will have to be sold in pursuance of the 
‘preliminary decree but not the one-third 
of the same as directed by the lower 
Court, i i 


21. As regards the debts the di- 
rection given by the lower Court that the 
creditors are entitled to pursue their re- 
medies in regard to the 2/3rd share as 
per their decrees and otherwise will stand. 
Their right to proceed in regard to the 
two-thirds share will remain unaffected 
by this judgment, In the result, these two 
appeals are allowed to.the extent indicat- 
ed above, There will be ‘no order as to 
costs. 


Appeals allowed. 
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Pudi Lazarus, Appellant v. Rev. John- 
son Edward and others, Respondents, 

A. S. No, 336 of 1972, D/- 23-10-1975.* 

(A) Contract Act (1872), S. 55 — Con- 
tract of sale of land. — Time when essence 
of contract. 


It is settled law that in respect of a 
contract of sale of land, time is not usual- 
ly of the essence of the contract unless it 
is expressly stated to be of the essence of 
the contract. (Para 7) 


Where the agreement for sale of cer- 
tain premises did not state in express 
terms that time was of the essence of con- 
tract nor were there other circumstances. 
indicating that it was intended that time 
should be of the essence of the contract, 
the finding of the trial Court that time 


-*(Against decree of ist Addl. Dist, J., E 
Godavari at Rajahmundry in O. S. ‘No. 
53 of 1968, D/- 25-1-1972.) 
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was not of the essence of contract has to 
be upheld. - (Para 7) 

(B) ‘Specific Relief Act (1963), Ss. 16 
and 20 — Suit for specific performance of 
agreement of sale — Plaintiff to prove his 
readiness and willingness to perform his 
part — Wrongful repudiation of contract 
by defendant — Plaintiff not absolved 
from performing conditions precedent. 
(Contract Act (1872), Ss, 51 amd 52). 

It is well settled that a plaintiff, who 
seeks specific performance must, in his 
turn, perform all the terms of the con- 
tract which he expressly or by implica- 
tion ought to have performed at the date 
of the action, Where a condition or essen- 
tial term ought to have been performed 
-by the plaintiff at the date of the suit, the 
court does not accept his undertaking to 
perform in lieu of performance but will 
dismiss the claim, (Para 8) 

A party is absolved from doing his 
part of the contract only if he accepts the 
repudiation and acts upon it. But when 
he does not choose to do so but treats the 
contract as subsisting he has to prove the 
performance of conditions precedent and 
readiness and willingness on his part if 
he desires to enforce the performance of 
the contract by the other side. (Para 11) 

Where the agreement for sale of cer- 
tain premises by the defendant in favour 
of the plaintiff clearly stated that the 
plaintiff should discharge the mortgage 
debts and other sundry debts of the de- 
fendant and the balance of the considera- 
tion should be paid at the time of the re- 
gistration of the sale deed, and on repu- 
diation of the contract by the defendant 
brought a suit for specific performance of 
the agreement without discharging the 
debts as stipulated in the agreement in 
spite of a notice given by the defendant: 


Held that the wrongful repudiation of 
the contract by the defendant did not ab- 
solve the plaintiff from his duty of per- 
forming his part. of the contract. The . 
plaintiff had to discharge all the debts. 
as stipulated and had to satisfy the Court 
that he had performed his part of the 
contract or that he was effectively pre- 
vented by the defendant from doing so 
even though he was ready and willing to 
perform the contract, Having failed to do 
so his suit was liable to be dismissed. AIR 
1962 SC 77, Dist; AIR 1933 PC 233, Rel 
on, Case law discussed. ` (Paras 9, 12) 


. (C) Evidence Act (1872), S. 114, Wlus. 
(f) — Postal business —Endorsement. of 
refusal on registered notice by addressee 


— In absence of proof that endorsement 
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was manipulated with connivance of pos- 
tal authorities endorsement should he 
presumed to be true and that it was re- 
fused with ulterior motive. . (Para 14) 
Cases Referred: Chronological Paras 
(1970) A. S. No. 314 of 1966, D/- 6-7-1970 


(Andh Pra) i 11 
AIR 1964 Cal 558 12 
AIR 1962 SC 77 = (1961) 3 SCR 579 

8, 12 

AIR 1933 PC 233 = 60 Ind App 368 . 
8, 11, 12 

AIR 1926 Cal 181 = 88 Ind Cas 737 10, 11 
1923 AC 48 = 92 LJKB 62 . 10 
` (1845) 4 Hare 420 = 67 ER 712 8 


(1842) 9 M & W 820 = 152 ER 347 10 


G, Vedanta Rao, for Appellant; A. 
Panduranga Rao for P. A. Chowdary, for 
Respondents. Nos, 2 and 4. : 

KUPPUSWAMI, J.:— The plaintiff in 
O. S, No. 53 of 1968 on the file of the Court 
of the District Judge, East Godavari a suit 
for specific performance which was dis- 
missed, is the appellant herein. 

2. Under an agreement dated 5-10- 
1966 the Ist respondent herein agreed to 
sell to the appellant herein certain pre- 
mises in which a High School and an Ele- 
mentary School were being run for a sum 
of Rs. 48,000. On the date of the agree- 


ment an advance of Rs. 5,000 
was paid. ‘The agreement recited 
that the sale was being effect- 


ed for the purpose of discharging the 
debts incurred by the lst respondent, The 
purchaser was asked to discharge a mort- 
gage debt of Rs. 12,000 owing to one Mera- 
pala Rama Rao, and the purchaser should 
also discharge sundry debts owing to se- 
veral creditors, After discharging those 
debts, the balance amount of sale consi- 
deration shall be paid to the vendor at 
the time of the registration of the sale 
deed. The site together with sheds and 
the High School known as Bharatiya 
Evangilical Mission High School together 
with the right of management thereof 
was delivered possession of to the pur- 
chaser on the. date of the agreement. It 
was however, provided that the Elemen- 
tary School should continue to be run by 
the vendor under his own management 
and he would vacate the same after the 
period of two years and shift the school 
to some other place, In regard to the High 
School, one Prasade Raju, who was work- 
ing as the Correspondent of the School, 
should transfer the correspondentship in 
favour of the purchaser and the purchaser 
alone should manage all the responsibili- 
ties of the school from that day. It was 
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also agreed that a regular sale deed shall 
be executed and registered within 2 
months from the date of the agreement 
i.e. on or before 5-12-1966. If the purcha-- 
ser failed to get the sale deed registered, 
he would be liable for the debts of the 
vendor together with interest. He would 
further have to forgo the advance paid by 
him. On the other hand, if the vendor 
failed to carry out his part of the contract, 
he was bound to -return the advance 
amount of Rs, 5,000 and further to pay a 
sum of Rs. 5,000 as compensation for the ' 
loss incurred by the purchaser, The case 
of the plaintiff was that he sent a sum of 
Rs. 7,000 at the end of October 1966 
through one Angeswara Rao for discharg- 
ing some of the sundry debts; but the Ist 


‘defendant ‘evaded bringing his creditors. 


The ist defendant was also requested to 
give a list of the creditors, but he evaded . 
and dragged on the matter. On the other 
hand though on the date of the agree- 
ment the Ist defendant addressed a letter 
to the Educational Authorities to transfer 
the management of the High School to the 
plaintiff, later the Ist defendant changed 
‘his mind and addressed another letter in 
the last week of November, 1966 not to 
transfer the management to the plaintiff. 
At the same time he wrote to the plaintiff 
to cancel the agreement. Though initially. 
the plaintiff replied that he would consi- 
der he however, positively informed the 
lst defendant through mediators that the 
lst defendant has to perform the agree- 
ment, The plaintiff has always been ready 
and willing to perform his part of the 
contract but he came to know in or about 
the Ist week of February 1968 that the 
Ist defendant had executed an agreement 
of sale in favour of the 2nd defendant. He 
immediately got issued a registered notice 
to the Ist defendant and sent a copy to. 
the second defendant demanding the 
lst defendant to execute the sale deed 
according to the agreement in his favour. 
In that notice he also questioned the va- 
lidity of the agreement in favour of the 
2nd defendant. The ist defendant gave 4 
reply with false and untenable allega- 
tions, Thereafter he executed the sale 
deed dated 20-4-1968 in favour of the se- 
cond defendant. The 2nd defendant was 
throughout aware of the prior agreement 
in favour of the plaintiff and was not 
therefore bona fide purchaser for the 
value without notice of the agreement. 
The plaintiff therefore filed the suit for 


specific performance of the agreement of 
sale in his favour. Subsequently the 3rd 
and the 4th defendants were added as par~ 
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ties, as it was stated that a portion of the 
property had been gifted by the 2nd de- 
fendant to the 3rd defendant and the 2nd 
defendant had also mortgaged the suit 
property to the 4th defendant on 22-4- 
1968. š 


3. The 1st defendant denied that 
the plaintiff had ever performed his part 
of the contract viz, discharging debts 
owing to the several creditors and that he 
was also not ready and willing to do so. 
Time was of the essence of the contract 
and the plaintiff had to discharge his 
debts before 5-12-1966, The lst defendant 
caused a notice to be issued to the plain- 
tiff on 17-7-1967 demanding the plaintiff 
to pay the balance of the sale considera- 
tion and get the sale deed executed .and 
registered within 15 days and in case of 
default, he stated that the agreement of 

_gale would stand cancelled and that he 
would sell away the property to others. 
The 1st defendant also contended that the 
plaintiff knew about the contents of the 
notice but he wilfully refused to receive 
it. In fact the Ist defendant informed the 
plaintiff about the said cancellation 
through mediators, As the plaintiff did not 
perform his part of the contract even in 
spite of the notice the 1st defendant was 
entitled to sell away the property to the 
2nd defendant, ` . : 


4, The learned District Judge 
framed the necessary issues, After consi- 
dering the oral and documentary evi- 
dence he held that time was not of . the 
essence of the contract under Ex. A-1 the 
agreement. He held that the plaintiff fail- 
ed to discharge the debts of the 1st defen- 
dant before 5-12-1966 as stipulated in the 
agreement; but as time was not of the 
essence of the contract, the plaintiff could 
not be said to have committed the breach 
of contract by not discharging the debts 
within that date. He also held that the 1st 
defendant had repudiated the contract by 
writing to the plaintiff on 25-11-1966 that 
he was not willing to sell the property. 
He, however held that the repudiation by 
the 1st defendant does not absolve the 
plaintiff from his duty of carrying out his 
part of the contract under the agreement. 
Though the plaintiff was financially sound 
and had the means to raise the resources 
to meet his obligations under the con- 
tract, he did not show any readiness and 
willingness to discharge the debts due to 
by the lst defendant although the dis- 
charge of such debts was an essential 
term under the agreement, He further 
held that the sale in favour of the 2nd 
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defendant was supported by considera- 
tion. In the result he dismissed the plain- 
tifs suit with costs of the Ist defendant 
(one set), | 

5. The plaintiff has preferred this 
appeal against the said judgment and de- 
cree of the learned District Judge. In 
order to appreciate the submissions made 
by the appellant in this appeal, it is ne- 
cessary briefly to set out the events that 
happened from the date of the agreement 
till the filing of the suit by the plaintiff. 
As has already been observed, the agree- 
ment, Ex, A-1 was entered into on 5-10- 
1966. On that day itself the 1st defendant 
wrote to the District Educational Officer 
stating that the management of the B. E. 
M, High School has been transferred in 
favour of the plaintiff and that the plain- 
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tiff will act as Manager and Correspon- 


dent of the High School with effect from 
5-10-1966 (Vide Ex, A-2), But within a 
few days thereafter i.e, on 25-11-1966, he 
wrote again to the District Educational 
Officer under Ex. A-4 that at the desire of 
well-wishers he has decided to continue 
to work as the Manager, He therefore re- 
quested the District Educational Officer to 
invalidate the proposals made earlier on 
the 5th instant for the transfer of the 
management and the correspondentship 
in favour of the plaintiff and to accord 
approval for the continuance of himself 
as‘the Manager and Sri Prasada Raju as 
the Correspondent, This was followed by 
a letter dated 26-11-1966, Ex. A-3 addres- 
sed to the plaintiff in which he stated as 
follows : 

“I regret to inform you that I could 
not sell to you as per the agreement exé- 
cuted by me on 5-10-1966 in your favour 
for purpose of selling the land, relating 
to the Helen Clarke Childrens Home, 
Rajahmundry, the building etc, therein, 
the High School pertaining thereto and 
the transfer of its management and cor- 
respondentship. Hence it is not possible 
to sell the above land as per the agree- 
ment executed. in your favour by me and 
that the said High School was established 
for the children of Ashram and other 
poor students. Therefore I regret to in- 
form you that we will run the same for 
the education of our children and that its 
management and correspondentship shall 
not be transferred to you. 


Therefore I request you to excuse me 
taking pity on the poor children and re- 
quest you to cancel the agreement, Fur- 
ther I am hereby informing you that I 
shall pay to you the amount in full due 
to you as per the agreement. 
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I request you to please come early 
and settle this ‘matter.” 

6. By Ex. A-9 dated 28-11-1966 he 
reiterated his decision and asked the 
plaintiff to come to a peaceful settlement. 

The plaintiff replied by Ex. B-2 the letter 
' dated 5-12-1966 stating : 


“Having once entered into litigation 
I am to let you know my regret for the 
frequent changes,” ` 
He added, . 


’ "We shall consult with our concern- 
ing people, think over the matter and 
let you know. Meanwhile, I hope that you 
too shall think over the matter well and 
come to a decision.” 


4. The ist defendant replied by a 
letter, -Ex, A-8 dated 7-12-1966, that what 


he had written to the plaintiff was his’ 


` final decision and there was no need for 
him to go back on his word, He once 
again requested the plaintiff to cancel the 
agreement executed by the 1st defendant 
in favour of the plaintiff. He asked the 
plaintiff to come immediately and settle 
the matter, On 16-5-1967 the plaintiff 
‘ wrote to the ist defendant in which he 
said that if it was convenient for him to 
give the plaintiff a chance he would com- 
plete the affairs soon. It is the case of the 
Jst defendant that a notice was got issued 
by him through his advocate to the plain- 
tiff on 17-7-1967, which is marked as Ex. 
B-1 in the case, In that notice it was stat- 
ed that the plaintiff had agreed to pay for 
discharging the debts of the Ist defendant 
a sum of Rs, 7,000 within 10 days from 
the date of the agreement and Rs. 10,000 
within 15 days thereof and the balance by 
5-12-1966 by which date the plaintiff 
agreed to get the sale deed executed and 
registered, But in spite of repeated de- 
mands the plaintiff did not pay the 
balance of consideration and got the sale 
deed executed and registered. It was also 
stated that on 18-4-1967 the Ist defendant 
had sent a letter through one G.'S. 
- Samuel calling upon the plaintiff to pay 
the balance of the consideration but the 
plaintiff did not comply with the Ist de- 
fendant’s demands nor did he send any 
reply. Subsequently again the 1st defen- 
dant demanded the plaintiff to pay the 
balance; but without any effect. In the 
circumstances it was stated that the 1st 
defendant was entitled to cancel the 
agreement and to deal with the property 
as he liked. The plaintiff was. called upon 
to pay the balance of consideration viz. 
Rs, 43,000 within 15 days from the date of 
receipt of ‘the notice and get the sale deed 
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executed and registered; failing which the 
first defendant would sell away the pro- 


-perty and recover any loss which he may 


sustain. It was also stated that on account 
of the breach of the agreement committed 
by the plaintiff, the plaintiff had forfeit- 
ed his right to the sum of Rs, 5,000 paid 
by him by way of advance. It was also 
mentioned that the plaintiff had unlaw- 
fully dismantled two sheds worth „about 
Rs. 4,000 each and plaintiff was liable to 
pay Rs. 8,000, being the value’ of the. ma- 
terials removed, This notice was returned 
with a postal endorsement as refused by 
the plaintiff. The case of the plaintiff is 
that the endorsement is not true and he 
was not aware of any such notice, The. 
Ist defendant entered into an .agreement 
for sale Ex. B-6 dated 22-1-1968 in favour 
of the 2nd defendant whereby he agreed 
to sell the property for a sum of Rupees 
50,000. On coming to know of this agree- ' 
ment the plaintiff got issued a notice 
through his advocate on 7-2-1968 in that 
Hotice it was stated that at the end of 
October, 1968 the plaintiff sent Rs. 7,000 
through Sri Agneswara Rao for the dis- 
charge of some sundry debts; but the Ist 
defendant evaded gathering his creditors. 
The Ist defendant was also requested to 
give a list of the creditors; but he evaded 
to do so. On the other hand on 26-11-1966 
he wrote a letter repudiating the agree- 
ment, The plaintiff was always ready -with 
the money and was willing to perform 
his part of the contract. The ist defen- 
dant hed no authority therefore to sell 
the „property and to enter into an agree~ 
ment of sale in favour of the 2nd defen- 
dant. The plaintiff called upon the Ist 
defendant to give list of debts with all 
mecessary particulars and see that the 
creditors received the payments, It was 
also stated that the 1st defendant should 
have the agreement of sale in favour of 
the 2nd defendant cancelled, The 1st de- 
fendant sent a reply to this notice through 
his lawyer stating that the plaintiff had 
committed breach of contract by not dis- 
charging the debts within the time. stipu- 
lated under the agreement and in those 
circumstances he was entitled to deal with ` 
the property and to sell the same to the 
2nd defendant. Thereafter the lst defen- 
dant executed the sale deed dated 20-4- 
1968 (Ex, B-10) in favour of the second 
defendant, It was contended by the Ist 
defendant that time was of the essence of 
the debts on or before 5-12-1966 and as 
he failed to do so, the plaintiff did. not 
perform his part of the contract and was 
therefore, not entitled to seek ‘specific per- 
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formance of the contract, The Court be- 
low held that in the circumstances of the 
case time was not.of the essence of the. 
contract. We are inclined to agree with 
this finding, It is settled law that in res- 
pect of a contract of sale of land, time is 
not usually of the essence of the contract 
unless it is expressly stated to be of the 
essence of the contract. In Ex. A-1 it is 
not stated in express terms that time 
should be of the essence of the contract. 
Further, there are no other circumstances 
indicating that it was intended that time 
should be of the essence of the contract. 
The learned counsel for the respondents 
could not seriously question this finding. 


8. Even so, the Court below dis- 
missed the suit for specific performance 
on the ground that the plaintiff was never 
ready and willing to perform his part of 
the contract, viz. to discharge the debts 
which had been incurred by the Ist de- 
fendant. It no doubt, held that the plain- 
tiff had the sufficient means to raise the 
funds for the purpose of. discharging the 
debts, accepting the plaintiffs evidence 
that he was a man of property and was 
the owner of several houses and- lands. 
This latter finding also has not been seri- 
ously challenged by the learned counsel 
for the respondents, But it is submitted 
that the court below was not 
right on coming to the conclusion 
that the plaintiff was never ready and 
willing to perform his part of the con- 
tract, The learned counsel for the appel- 
lant also contended that as the Ist defen- 
dant had repudiated the contract even by 
the end of November, 1966 it was not ne- 
cessary for the plaintiff to prove. that he 
was ready and willing to perform his part 
of the contract, It is, no doubt, true that 
under Exs. A-3 and A-8, the defendant 
categorically stated that he was not will- 
ing to sell the property as per the terms 
of the agreement and, therefore, the Ist 
defendant repudiated the contract with- 
out any justification at that time. It is, 
therefore, argued on behalf of the appel- 
lant that he is absolved from the duty to 
- perform his part of the contract, We can- 
not accept this contention, It is well set- 
tled that a plaintiff, who seeks specific 
performance must, in his turn, perform 
all the terms of the contract which he ex- 
pressly or by implication ought to have 
performed at the date of the action. Where 
a condition.or essentlal term ought to 
have been performed by the plaintiff at 
the date of the suit, the court does not 
accept his undertaking to perform in lieu 


ee 
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of performance but will dismiss the claim. 
(Vide Halsbury’s Laws of England, Third 
Edition, .Vol. 36 at page 314), The learned 
counsel relied upon the decision in Jnter- 
national. Contracts Ltd, v, Prasanta 
Kumar, AIR 1962 SC 77 wherein it was 
held that where the defendant completely 
repudiated his contract to reconvey the 
property under an agreement, no ques- 
tion of formal tender of the amount to be 
paid arises and the question to be decid- 
ed is not whether any money was. within 
the power of the seller but whether the 
purchaser definitely and unequivocally 
refused to carry out his part of the con- 
tract and intimated that money will be 
refused if tendered. Their Lordships of 
the Supreme Court referred to the deci- 
sion in Hunter v. Daniel, (1845) 4 Here 
420, where Wigram, V. C. stated that the 
practice of the Courts is not to require a _ 
party to make formal tender where from 
the facts stated in the Bil or from the 
evidence it appears the tender would have 
been a mere form and that the party to 
whom it was made would have refused to 
accept the money, We do not read this 


‘decision as holding that wherever there 


is a repudiation of the contract, itis not 
necessary for the plaintiff to perform all 
the terms of the agreement which he has 
to perform before he can call- upon the 
other party to perform his contfact. All 
that this decision. says is that as the con- 
tract itself has been repudiated, any ten- 


` der of the purchase price would only be 


an empty formality, and, therefore, there 
was no need for the plaintiff to tender the 
amount, for it was clear that even if ten- 
dered it would. have been refused. On the 
other hand, the law on this subject has 
been clearly laid down by the Privy Coun- 
cil in Edridge v. R. D. Sethna, 60 Ind App 
368 = (AIR 1933 PC 233) it was held in 
that case that, 

“a wrongful repudiation of a con- 
tract by one of the parties’ does not enable 
the other party to sue to enforce the pro- 
mise to him therein contained without 
having performed a reciprocal promise ` 
which by the contract, construed accord- 
ing to Section 52 of the Indian Contract 
Act, was to be performed before the pro- 
mise which ‘he seeks to enforce; it is not 
sufficient that the plaintiff. was always 
ready and willing to perform the condition 
precedent, and the court cannot give him 
a decree subjéct to his doing so. The other 
party can treat the repudiation as deter- 
mining the contract and claim damages 
under Section 53 of the Act if he does not 
take that course the repudiation does not 
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affect the rights or liabilities of the par- 
ties.” 2 

At page 375 of Ind App =(at p. 236 of 
AIR) it was observed as follows: 


SN eaeess if the other party still- -insists 
on performance of the contract the repu- 
diation is what is called “brutum fulmen” 
that is the parties are left with their 
rights and liabilities as before. A wrong- 
ful repudiation of a contract by one party 
does not of itself absolve the other party 
if he sues on the contract from establish- 
ing his right to recover by proving per- 
formance by him of conditions precedent. 
In the present case, the respondent, when 
he sued on the contract was still as much 
‘bound as ever to show that he had fulfil- 
led all the conditions binding on him be- 
fore he could exact performance from 
Tilden Smith.” 


9. In this case, even though the 
Ist defendant repudiated the contract by 
his letters, Exs. A-3 and A-8 the plaintiff 
did not choose to accept the repudiation 
and sued for damages for breach of con- 
tract. On the other hand, he chose to 
treat the contract as subsisting and to en- 
force the contract. In the plaint itself it is 
stated that he positively informed the 1st 
defendant through mediators that the lst 
' [defendant has to perform the agreement. 

According to him, he was given possession 
of the property even on the date of the 
agreement and he was in management of 
the High School ever since that date. 
Finally he filed a suit for specific per- 
formance of the contract instead of claim- 
ing damages, In those circumstances, it 
was obligatory on his part to perform 
that part of the contract which he had to 
perform before calling upon the Ist de- 
fendant to execute the sale deed. In this 
case, He had to discharge all the debts of 
the Ist defendant and he had to satisfy 
the court that he had performed his part 
of the contractor that he was effectively 
prevented by the 1st defendant from do- 
ing so even though he was ready and wil- 
ling to perform the contract. We are not 
inclined to accept the contention that by 
reason of the repudiation, the plaintiff 
was absolved from his duty of perform- 
ing the contract. 


. 10. Another decision that was reli- 
ed on by the learned counsel for the ap- 
pellant in Sree Lal v. Hariram, AIR 1926 
Cal 181 in which it was held that the 
plaintiff is absolved from showing that he 
is ready and willing to perform his part 
of the contract, if the defendant has re- 
_pudiated the contract ‘before the suit is 
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A.LR. 


brought, The learned Judges in that case 
relied on the following observations in 
H. L. (Œ) British and Beningtons Ltd, v. 
N. W, Cachar Tea Co., (1923 AC 48). 

“Lord Abinger in De Medina v. Nor- . 
man, (1842) 9 M & W 820 lays down 
that the words ‘readiness and willingness’ 
used in such a connection imply not only 
the disposition but the capacity to per- 
form the contract, then says that when 
repudiation is accepted and acted upon by 
the seller, as it evidently was in this case, 
the seller is relieved from the perform- 
ance of all conditions precedent, includ- 
ing the conditions of being ready and wil- 
ling at the date of repudiation.” 


11. — It is seen that the party is ab- 
solved from doing his part of the contract 
only if he accepts the repudiation and 
acts upon it. But when he does not choose 
to do so but treats the contract as sub- 
sisting he has to prove readiness and wil- 
lingness on his part if he desires to en- 
force the performance of the contract by 
the other side, The unreported decision of 
this court in A. S. No. 314 of 1966 etc. 
dated 6-7-1970 (Andh Pra) where the case 
in Sree Lal v. Hariram. AIR 1926 Cal 181, 
was followed is a case of the purchaser 
not being ready and willing to deposit the 
sale price when there was repudiation by 
the seller by denying the truth of the ' 
contracts, As we have pointed out already 
the depositor offering to deposit the sale 
price in these circumstances would be an 
empty formality. If the decision in Sree 
Lal v, Hariram, AIR 1926 Cal 181 and the 
unreported decision in A. S. 314 of 1966 
(Andh Pra) are understood to mean that 
the plaintiff is absolved from doing any 
part of his contract, i.e, even to carry out 
those terms which he has to carry out 
before calling upon the other person to 
has 
not accepted the repudiation, they would 
be contrary to the decision of the Privy 
Council in Edridge v. R. D. Sethna, 60 
Ind App 368 = (AIR 1933 PC 233). 


12. In Saral Kumar: v. Madhu- 
sudan, AIR 1964 Cal 556 after referring 
to the decision in International Contrac- 
tors Lid. v. Prasanta Kumar (AIR 1962 
SC 77) (supra) it was observed that a 
party had two remedies open to him in 
the event of the other party refusing or 
omitting to perform his part of the bar- 
gain, he might either institute a suit in 
equity for specific performance or he 
might bring an action at law for the 
‘breach but that the plaintiff is not reliev- 
ed of his part of the contract where the 
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defendant has repudiated, The Supreme 
Court had nowhere stated in International 


Contractors Ltd. v. Prasanta Kumar (su- . 


pra) that when the contract is repudiated 
by the vendor the purchaser is relieved of 
performance of the contract. The only 
question was whether in the circumstan- 
ces of that case, actual tender of the pur- 
chase price was necessary; and it was held 
that it was not, as that would be a mere 
formality as it was bound to be refused. 
In view of the decision of the Privy Coun- 
cil in Edridge v. P, D. Sethna, 60 Ind App 
368 = (AIR 1933 PC 233) we have no he- 
sitation in holding that in this case not- 
withstanding the repudiation of the con- 
tract by the 1st defendant in Exs. A-3 and 
A-8, the plaintiff was still obliged to per- 
form his part of the contract viz. to dis- 
charge the debts due by the Ist defen- 
dant to his creditors or show his readiness 
and willingness to perform the same, 





13. It was then contended by the 
learned counsel for the appellant that in 
this case, there was sufficient evidence to 
show that the plaintiff was always eager 
and anxious to discharge the debts and 
but that he was not able to do so by the 
conduct of the 1st defendant. It was first 
stated that the defendant never gathered 
his creditors and made arrangements that 
they should receive the amounts paid by 
the plaintiff. It was also submitted that 
though the plaintiff was repeatedly ask- 
ing for a list of the creditors the 1st de- 
fendant would not give it to the plaintiff. 
On the'other hand, the plaintiff sent 
Rs, 7,000 through Sri Agneswara Rao. But 
the 1st defendant sent him away by say- 
ing that there was no-need: to pay the cre- 
ditors at that moment that he would in- 
form him later on. Regarding the plain- 
tiffs case that a sum of Rs, 7,000 was 
‘sent at the end of October, 1966, the evi- 
dence is that of P.W. 3 Sappiti. Venkanna, 
and P.W, 4 Agneswara Rao. The evidence 
in this regard has been discussed by the 
Court below in detail in paras 32 to 36 of 
the judgment and the court below held 
that it was not disposed to ‘believe the 
story of the plaintiff and these witnesses 
. that a sum of Rs. 7,000 was sent by the 
plaintiff to the 1st defendant in the Ist 
week of October, 1966 and this was refus- 
ed to be received by the lst defendant. It 
was stated by Agneswara Rao, that after 
the Ist defendent refused to take the 
amount in October 1966, he kept the sum 
of Rs. 7,000 with him till 13-12-1966 when 
he deposited the same into his savings 
. bank account with the Andhra Bank at 
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Rajahmundry after paying a sum of 
Rs. 1,000 to the plaintiffs son, which was 


‘required for the repairs of the plaintiffs 


car, It is impossible to believe that P.W. 4 
would have been allowed to retain a large 


“sum of Rs. 6,000 with him instead of being 


asked to return the same to the plaintiff 
when the ist defendant refused to receive 
it. It is also significant that the deposit 
was not made in the name of the plaintiff 
it is further seen that the plaintiff did not 
issue any notice to the Ist defendant im- 
mediately stating that he had sent a sum 
of Rs. 7,000 but he had improperly refus- 
ed to receive the said sum, Even in the 
notice Ex, A-6 issued by the plaintiff on 


_ 7-2-1968 no reference is made to P.W. 3 


who says that he accompanied Angeswara 
Rao when the sum of Rs. 7,000 was sent 
to the 1st defendant. The truth or other- 
wise of the payment of Rs, 7,000 rests 
upon the oral evidence of P.Ws. 3 and 4 
and we are not inclined to act upon the 
evidence of these.two witnesses and hold 
that such an amount was sent having re- 
gard to the circumstances stated above. 


14, It was submitted on behalf of 
the plaintiff that the 1st defendant did not 
give a list of creditors. The court below. 
has accepted the evidence of the lst de- 
fendant that he gave such a list even on 
5-10-1966 when the agreement was enter- 
ed into, It was argued on behalf of the 
appellant that this statement is not wor- 
thy of acceptance as the case of the Ist 
defendant in the notice Ex. B-1 is that 
the plaintiff was to pay the Ist defendant 
Rs, 7,000 for discharging the debt within 
ten days and Rs, 10,000 within 15 days 
from the date of the agreement. Hence 
according to this notice, plaintiff had- to 
pay the sum of Rs. 7,000 and Rs. 10,000 to 
the 1st defendant. There was, therefore, 
no need for the Ist defendant to furnish 
a list of creditors to the plaintiff as it was 
not undertsood that the plaintiff should 
himself discharge the debts directly. Even 
assuming that for this reason the evidence 
of the 1st defendant that he gave a list of 
creditors on the 5th October, 1966 itself 
cannot be accepted as true, we do not see 
how that would make any difference in 
regard to the duty on the part of the 
plaintiff to discharge the debts, It was 
clearly stated in the agreement that the 
plaintiff should discharge the mortgage. 
debts and other sundry debts. It was, 
therefore the plaintiff's duty either to 
have paid the amount to the Ist defen- 
dant and asked him to discharge the debts 
or to have ascertained the names of the 
creditors from the Ist defendant and dis- -~ 
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. charge the debts himself. He has not 
chosen to do either. Even if the defendant 
did not furnish him a list of the creditors 
the plaintiff should have called upon him 


to furnish such a list of in the event of. 


his refusing to do so, he should have ten- 
dered the money to the Ist defendant so 
that the Ist defendant may discharge the 
debts himself. But the plaintiff kept quiet 
for more than one year, It was only after 
the ist defendant entered into an agree- 
ment of sale in favour of the 2nd respon- 
dent that in his notice Ex, A-6 the plain- 
tiff called upon the ist defendant to fur- 
nish a list of creditors, The 1st defendant 
by his notice dated 17-7-1967 under Ex. 


B-1 had called upon the plaintiff to per-. 


form his part of the contract within fif- 
teen days from the date of receipt of the 
notice. Even though time was not of the 
essence of the contract it was made the 
essence of the contract by the notice given 
by the Ist defendant as the plaintiff had 
been guilty of default and of unreason- 
able delay in performing his part of the 
` contract. The plaintiff did not discharge 
the debts within the fifteen days referred 
to in the notice, In order to get over this 
it is submitted on behalf of the plaintiff- 
appellant that this notice was not receiv- 
ed by him and he was not aware of the 
contents of the notice, But the notice con- 
tains a postal endorsement that it was 
refused, The plaintiff belongs to Zinnur. 
in West Godavari District whereas the 
lst defendant belongs to Rajahmundry 
and it is not possibleto accept the sugges- 
tion that the Ist defendant got the en- 
dorsement manipulated with the conniv- 
ance of the postal authorities. It is proper 
to presume that the endorsement of re- 
fusal is true and so the inference follows 
that the plaintiff out of ulterior motives, 
refused to receive the Ist defendant’s no- 
tice. It was also stated in the evidence of 
ist defendant that he subsequently sent 
word through mediators about the con- 
tents of the notice, in spite of the notice 
the plaintiff failed to discharge the debts. 
The court below was therefore, right in 
holding that the plaintiff did not perform 
his part of the contract under Ex, A-1 and 
was not entitled to claim specific perfor- 
mance of the contract. 


15. In the result, the appeal fails 
and is dismissed. As the Ist defendant re- 
pudiated the contract in the first instance 
and also came up with the false case that 
possession was not delivered to the plain~ 
tiff even though the agreement expressly 
stated that possession was delivered to 
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him. We consider that it is a fit case 
where the parties should ‘be ‘directed to 
bear their own costs, 

Appeal dismissed. 
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Sri Venkateswaraswamivaru Devas« 
thanam, Appellant v. Velidandla Kanaka- 
lakshmi and another, Respondents. 

Second Appeal No. 481 of 1973, Dj/- 
26-9-1975. 


(A) Easements Act (1882), Ss. 15, 4 — 
Acquisition by prescription — Exercise of 
rights over property during statutory 
period supposing it to be one’s own pro- 
perty disentitles one to claim any ease- 
mentary rights over that property. 

The words ‘not his own’ in S. 4 of the 
Easements Act are highly significant, It 
is imperative that the owners of the ser~ 
vient tenement and dominant heritage 
must be different. A person cannot ac- 
quire an easementary right over his own 
land ‘because all acte done by him over his 
own land are acts done in exercise of his 
rights as owner of the land and the prime 
requisite of ‘animus’ for acquisition is 
thereby absent. The right of easement 
becomes extinguished the moment the 
ownership in the two tenements becomes 
vested in one and the same person. Co- 
existence of an easement along with 
ownership is not allowed. (Para 7) 

It is therefore clear that’ the acts 
done during a statutory period which ara 
only referable to the purported character 
of owner cannot validate a subsequent 
claim to an easement over that property. 
AIR 1926 Mad 728 (FB) and AIR 1932 
Bom 513 and 1915 AC 599 and AIR 1946 
Bom 266 (FB), Relied on, (Para 12) 
Cases Referred: Chronological Paras 
AIR 1966 Raj 261 = 1966 Raj LW 288 15 
AIR 1946 Bom 266 = 48 Bom LR 25 (FB) 

11 
AIR 1932 Bom 518 = 34 Bom.LR 1015 9 
AIR 1927 Nag 334 = 23 Nag LR 117 10 
AIR 1926 Mad 728 = 23 Mad LW 609 oY 


ATR 1916 Mad 718 = ILR 38 Mad 1 8 
1915 AC 599 = 112 LT 955 10 
(1914) 3 KB 911 = 84 LJKB 251 8 

M. Audinarayana Raju, for Appel | 
tani P. Sitarama Raju, for Respondents. 


JUDGMENT :— The Second Appeal 
is preferred by the defendant against the 
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judgment and decree of the First Addi- 


tional Subordinate Judge, Vijayawada in 
Appeal Suit No. 67 of 1971 by which the 


learned Subordinate Judge set aside tha’ 


decree and judgment passed by the learn- 
ed Principal District Munsif, Vijayawada 
in Original Suit No. 406 of 1969 and de- 
‘creed the suit of the plaintiff as prayed 
for. 


2 The plaintiffs filed the suit for 
perpetual injunction restraining the de- 
fendant from interfering with the plain- 
tiffs’ exclusive possession of the aita 
covered by Plot Nos. 2 to 4 of the plaint 
plan by using the door-ways marked Q 
and R therein and for a mandatory in~ 
junction directing the defendant to get 
the loose earth and’stones placed at the 
door-way marked Q removed. According 
to the plaintiffs the suit property was be- 
queathed to the first plaintiff who is the 
wife of the second plaintiff by her father 
under a will, Ex. A-1, dated 14-4-1956. It 
was also alternatively pleaded that the 
plaintiffs have been in uninterrupted, 
open, notorious and exclusive possession 
for over 20 years with the animus of 
ownership in plots 2 to 4 and thereby, 
perfected their title by the long and con- 
tinuous possession to those plots, It was 

_alleged that there is-a Mandapam JKHM 
shown in the plaint plan which was never 
used by the defendant for any religious 
purposes of the temple for over a period 
of 50 years and that the officials of the 
defendant are threatening to interfere 
with the plaintiffs’ right to and possession 
of the suit property. Therefore, the plein- 
tiffs filed the suit. The defence in the suit 
was that the plaintiffs have no manner of 
right, title or interest to the plots 2 to 4 
of the plaint plan and that the said plots 
are owned by and have been in exclusive 
possession of the defendant-Devasthanam, 
It was also alleged that the Mandapam 
‘was used for Bnahmotsavams for diety till 
a new Mandapam was constructed re- 
cently. : 

3. The only document filed by the 
first plaintiff to establish her ownership 
to the three plots was Ex, A-1, a copy of 
an unregistered will. P.W. 1 its scribe and 

P.W. 3, the attestor, are also examined to 

prove it, It is stated that the original will , 
Had become too old for preservation in 

Court. The testator, it appears, died. The 

defendant Temple filed Ex. B-1, the sur- 
vey map showing alignment - of survey 
numbers and Ex. B-2, the survey extract 
of the Town Survey Register showing 
Survey No. 353 to belong to Venkate- 
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swaraswamy Gudi, The Executive Officer 
has examined himself -as D.W. 1. D.Ws. 2 


-to 4 are examined to show that the Man- 


dapam has been in existence for the last 
50 or 60 years and that ‘Utsavame’ were 
being performed in the Mandapam till the 
construction of a new Mandapam inside 
the temple about 15 years ago, The trial 
court, on a consideration of the entire 
evidence in the case held: 


. 1. That the first plaintiff failed to 
establish her title to plots 2 to 4 of .tha 
plaint plan, 

2. That the Jedan Maine esta- 
blished its right to and possession of the 
suit sites; ; 

3. That the concept of ownership is 
incompatible with and cannot co-exist 
with any easementary right in respect of 
the property when the ownership is claim- 
ed; and 

4, that the suit claim is false and fri- 
volous to the knowledge of the plaintiffs. 
Consequently, the suit was dismissed and 
the plaintiffs were directed to pay exem- 
plary costs of Rs. 200 to the defendant. 


4, On appeal, the learned Sub- 
ordinate Judge affirmed the finding of the ` 
trial court that the Ist plaintiff failed to - 
establish her title to the suit property. He, 
however, held that the first plaintiff 
through her tenant has been using the 
vacant site for the past 20 years to reach 
the door-ways 'Q' and ‘R’ and thereby 
acquired an easementary right to use the 
plots for ingress and egress, Consequent- 
ly, he decreed the suit. 
© §.° The only question that was de- 
bated before me in detail was that the 
claim of the first plaintiff right from the 
plaint to the conclusion of the trial is that 
she is the full owner in conclusive pos- 
session and enjoyment of the plots 2 to 4 
and such claim disentitles her to claim 
any easementary righta which is incom- 
patible with one’s own ownership. over 
the same. | , 

6. Now it would be useful to look 
at the definition of ‘an easement’ defined 
under Section 4 of the Indian Easements 
Act (Act V of 1882), 
~ “4. "Easement defined’: An easement 
is a right which the owner or occupier of 
„land possesses, as such, for the beneficial 
“enjoyment of that land, to do and conti- 
nue to do something, or to prevent and 
continue - to prevent something being 
done, in or upon or in respect of, certain 
other land not his own.” 

. Dominant and servient -heritage and 
owner: The land for the beneficial enjoy- - 


““lership in the 
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ment of which the right exists is called 
the ‘dominant heritage’ and the owner or 
occupier thereof the ‘dominant owner’ 
the land on which the liability is imposed 
is called the ‘servient heritage’ and the 
owner or occupier thereof the  ‘servient 
owner’, 


7. ° It is clear from the definition 
that one of the essential characteristics 
of every easement ig that there are two 
distinct tenements—the dominant to 
which the right belongs and the servient 
upon which the obligation is imposed and 
the dominant and the servient owners be- 


`. ling different persons, The words ‘not his 


.{own’ in the section are highly significant. 
It is imperative that the owners of the 
servient tenement and dominant heritage 
must be different. A person cannot acquire 
an easementary right over his own land 
because all acts done by him over his own 
land are acts done in exercise of his rights 
as owner of the land and the prime re- 
quisite of ‘animus’ for acquisition is there- 
by absent. The right of ‘easement be- 
comes extinguished the moment the own- 
two tenements becomes 
vested in one and the same- person. Co- 
existence of an easement along with the 
ownership of the land itself is not allow- 
ed under the law. Some of the decided 
eases, which are relevant. may now be 
examined, 

8. In Subba Rao v. Lakshmana 
Rao, AIR 1926 Mad 728 (FB) a Full Bench 
of the Madras High Court observed as fol- 
lows: 


“The learned Judge in Konda v. 
Ramasami, (1915) ILR 38 Mad 1 = (AIR 
1916 Mad 718) seems to imply that the 
period of user is not fatal to the success 
of a claim to an easement. To this propo- 
sition we cannot assent. Our opinion is 
that while the mere putting forward Of a 
wider claim in legal proceedings is not 
conclusive against a right of easement, 
yet the question quo animo egerit to what 
purported character are the acts of user 
to be ascribed is one which the Court must 
answer, and if Konda v, Ramaswami (su- 
pra) implies the contrary we think it is 
wrongly decided. We agree with the con- 
clusion of Shearman J. in Lyell v. Lord 
Hothfield, (1914) 3 KB 911 that acts done 





during the statutory period which are~ 


only referable to a purported character of 
owner cannot validate a subsequent claim 
to an easement.” 


9. To the same effect is the deci- 


-- gion of the Bombay High Court in Mar- 
- ghabhai Vallavbhay v, Motibhai Mitha- 


CALR 
bhai, (AIR 1932 Bom 513). In that case 


the learned Judge after consideration of 


several Indian and English authorities 
held: 


“A person cannot acquire an ease- 
ment unless he acts with the knowledge 
that it is a case of a dominant and a ser-. 
vient tenement and that he is exercising 
a right over property which does not be- 
long to him, If he enjoys a right under 
the supposition that he is an owner of 
property he does not acquire an ease 
ment,” 

10. In Abdul Kayum v. Motiram, 
AIR 1927 Nag 334 it was held that acts 
done during the statutory period which 
are only referable to a purported charac- 
ter of owner cannot validate a subsequent 
claim to an easement, Their Lordships of 
the Privy Council in Attorney General for 
Nigeria v. John Holt and Co, Ltd., (1915) 
AC 599 held:— 


“An easement, however, is constitut< 
ed over a servient tenement in favour of a 
dominant tenement. In substance the 
owner of the dominant tenement through- 
out admits that the property is another’s, 
and that the right being built up or as- 
serted is the right over the property of . 
that other.” 


11. Another Full Bench of the 
Bombay High Court in Raychand Van- 
malidas v. Maneklal Mansukhbhai, AIR 
1946 Bom 266 (FB) had occasion to consi- 
der the question of acquisition of an ease- 
ment by a person claiming ownership, The 
learned Judges‘ observed : 

“To prove that the right was exercis- 
ed as an easement it is necessary to esta- 
blish that it was exercised on somebody 
else’s property and not as an incident of 
his own ownership of that property. For 
that purpose his consciousness, that he 
was exercising that right on the property 
treating it as somebody else’s property, 
is a necessary ingredient in proof of the 
establishment of that right as an ease- 
ment. If a person has actually claimed 
ownership of the servient tenement in a 
previous litigation within the statutory 
period of twenty years, it may ‘be regard 
ed as an important piece of evidence to- 
show that he did not exercise that right 
as an easement.” i 


12. From the aforesaid decision or 
authorities it is clear that the acts done 
by a person during a statutory period 
which are only referable to the purported 
character of owner thereto cannot vali- 
date a subsequent claim to acquisition of 
an easement over that property, 
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13. The question that has to be 
decided is whether the first plaintiff exer- 
cised her rights over plots 2 to 4 under 
the supposition that she is the owner of 
the property. In thig case, the first plain- 
tiffs case is consistent right from the 
plaint to the close of the trial that she is 
the full and absolute owner in possession 
and enjoyment of plots 2 to 4. The prayer 
in the plaint is for a perpetual injunction 
restraining the defendant from interfer- 
ing. in any manner, with the first plain- 
tiffs exclusive possession of the site co- 
vered by plots Nos. 2 to 4 of the plaint 
plan and in using the door-ways marked 


as ‘Q’ and 'R’ therein. In paragraph 3 of 


the plaint it is stated that plots 1 to 4 as 
.Shown in the plaint plan belong to the 
plaintiff, that she got the said property 
through her father under a will duly exe- 
cuted by him on 14-4-1956. Again in para- 
graph 4 it is stated:— 


“Thus all the plots 1 to 4 for all these 
years have been in exclusive possession 
and enjoyment of either the predecessors- 
in-title of the plaintiff or the plaintiff 
herself. No one at any time even exercis- 
ed any rights of ownership or possession 
thereto.” 


Again in cancun 8 it is further stated: 


“The ist plaintiff is in exclusive, un- 
interrupted, open, notorious and continu- 
ous possession of plots Nos, 2 to 4 with the 
animus of ownership thereto even to the 
knowledge of the ist defendant and its 
officials, Thus even in thet view of the 
case the lst plaintiff perfected her right 
by her long and continuous possession as 
detailed above to plots 2 to 4 of the plaint 
plan.” A 


14. At the stage of evidence, P.W. 
1, the tenant, stated that he was using the 
suit plots under the impression that they 
belonged to their house owner. P.W. 3 also 
admitted that he tethered his cattle from 
1957 to 1962 in the suit plot under the 
impression that they belonged to the first 
plaintiff The second plaintiff who has 
examined himself as P.W. 5 stated: 


“I find the suit for a permanent in- 
junction from interfering with my pos- 
session and enjoyment of plots 2, 3 and 4 
‘and for removal of the obstructions in 
plots 1 to 4 in plaint 
plan Ex, A-2 belong to her having been 
got from her father under a will of which 
the certified copy is Ex, A-1...... Defen- 
dant is fully aware of my long uninter- 
rupted: and peaceful possession and en- 
joyment of the plote 2, 3 and 4.” 
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15. It is thus the consistent case 
of the first plaintiff that she exercised a 
right over plots 2, 3 and 4 of the plaint 
plan under the supposition that she is the 
owner of the property. The rights exer- 
cised by the first plaintiff over the suit 
property cannot be referable to the pur- 
ported exercise of the rights over a servi- 
ent tenement which does not belong to 
her, The learned Subordinate Judge has 
obviously committed grave error in rely- 
ing upon the decision of the Rajasthan 
High Court in Shivpyari v. M, T. Sardari 
(AIR 1966 Raj 265), in preference to the 
binding decision of the Madras High Court 
(referred supra) rendered in 1926. The 
judgment amd decree of the learned Sub- 
ordinate Judge, are set aside and the suit 
is dismissed. The second appeal is allow- 
ed accordingly with costs throughout, No 


leave, ; 
Appeal allowed. 
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Sri Jagannadha Swamy Vari Temple 
Vadali, Appellant v. Bokinala Nikodev and 
others, Respondents. 

Second Appeal No, 412 of 1974, Dj/- 
5-12-1975." 

(A) Limitation Act (1908), Arts. 116 
and 118 — Suit seeking, inter alia, a per- 
sonal decree against mortgagor — Suit © 
beyond six years from date of mortgage 
and date for payment of first instalment 
of rent — Claim for personal decree held 
barred under Art. 116 — Application un- - 
der Order 34, Rule 6, C.P.C. for personal 
decree though within 3 years of the filing 
ef the guit, (Art, 118) held not helpful — 
Such right was lost evem on the date of 
the suit, AIR 1916 Mad 13, Fol. (Civil 


_P. C. (1908), Order 34, R. 6) — (Limitation 


Act (1963), Art. 62). (Para 2)- 
(B) Civil P, C. (1908), S. 11, Explana- 
tion V and Order 34, Rule 6 — Explana- 
tion V of S. 11 applies only where relief 
is claimed as of right and which the court 
is bound to grant — Relief which is pre- 
mature, although claimed im the suit, 
would not attract the bar — Righ to ob- 
tain a personal decree against mortgagor 
arises only when the decree is not satis- 
fied by sale proceeds of the mortgage pro- 
perty — Therefore, abandonment of such 


*(Agaimst decree of Sub-J., Gudivada in 
Appeal Suit No, 56 of 1970.) - 
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relief claimed in the suit would not bar 
an application under Order 34, Rule 6. 
AIR 1927 Mad 779 and AIR 1935 All 411, 
Foll. (Paras 3 & 4) 


Cases Referred: Chronological Paras 


AIR 1935 All 411 = 1935 AU Ly 279 4 
AIR 1927 Mad 779 = 53 Mad LJ 489 4 
AIR 1916 Mad 13 = 27 Ind Cas 770 2 
M. Audinarayana Raju, for Appellant; 
A. L. Narayana Rao, for Respondent No, 2. 
JUDGMENT :— The appellant had 
filed an application under Order 34, Rule 
6, C.P.C. for the passing of a personal de- 
cree against respondents 1 to 5. That ap- 
plication for personal decree was resisted 
by the 2nd respondent on the ground 
that the application was barred by time. 
The two courts below held that the appli- 
cation was barred by time. It was also 
held by the lower appellate Court that 
the application also was barred by reason 
of Explanation V to Section 11, C.P.C. 


2. The facts leading up to- this 
appeal may briefly be stated. The appel- 
lant will be referred to as the plaintiff in 
this appeal, The plaintiff filed O. S. No. 
87 of 1962 on the file of the court of the 
Dist, Munsif, Gudivada. The suit was 
based upon a registered lease deed and a 
security bond executed for due perform- 
ance of the terms of the lease. Preliminary 
and final decree were passed. The sale 
held in execution of the decree fetched a 

- gum of Rs. 775 and part satisfaction of 
Rs. 711-25 was recorded, As the entire de- 
cree was not Satisfied even by the sale of 

. the property given as security, the pre- 
sent application was filed for the passing 
of a personal decree. It is stated that 
nearly Rs. 2,000 is still due. The mortgage 
and the security bond in question were 
executed on 12-10-1955 and registered on 
14-10-1955. The time fixed for payment 
under the terms of the lease deed for pay- 
ment of the first instalment was 15-2- 
1956. The plaintiff filed the suit on 13-3- 
1962 which is more than six years from 
the date of the bond as well as the date 
fixed for the payment of the first instal- 
ment of rent, Having regard to Art. 116 
of the old Limitation Act, the suit should 
have been filed within six years in case 
the plaintiff sought a personal decree. Ad- 
mittedly this was not done, I think it is 
unnecessary to refer to the various autho- 
rities cited. Suffice it to state that the 
Privy Council (sic) (Madras High Court?) 
in Tiruvadi Aiyengar v. Mutemmal Janaki 
27 Ind Cas 770 = (AIR 1916 Mad 13) held 
that an application for a personal decree 

could be made even after six years from 


A.L R. 


the date of the bond, provided the suit it- 

self is filed within six years from the date ` 
of the bond. There can be no doubt that 
the right to a personal decree is barred 
by the date of the suit. The dates given 
above fully bear this out. No doubt, hav- 
ing regard to Art, 181 of the old Limita- 
tion Act (1908) it can be said that the ap- 
plication under Order 34, Rule 6, C.P.C. 
is within time, as the same has been filed 
within three years from the date of the 
confirmation of the sale, But, as pointed| 
out by the lower appellate Court, this 
does not in any way help the appellant, 
because the right to claim a per- 
sonal decree was lost to the plain- 
tiff even by the date of the insti- 
tution of the suit, the period of six years 
having elapsed since the date of the 
bond, I, therefore, uphold the finding of 
the lower appellate Court that the appli- 
cation, I. A, No, 921/1967 is time-barred. 
This is sufficient to dispose of the appeal. 
But, however arguments were advanced 
on the question whether by reason of Ex- 
planation V to Section 11, C.P.C. the ap- 
plication is barred by res judicata, The 
lower appellate Court held that it was so 
barred, The learned counsel for the appel- 
lant contends that the application is not 
barred by any principle of res judicata. - 


3. It is not disputed that the plain- 
tiff in the plaint expressly prayed for the 
passing of a personal decree. It does not 
appear that any issue was framed or that 
any decision was given by the trial court 
with regard to this relief claimed in the 





` plaint. It does not appear that the Court 


had ever applied its mind to this particu- 
lar relief claimed in the plaint. There is 
also no mention about the right of the 
plaintiff to apply for a personal decree . 
either in the preliminary decree or in the 
final decree. Explanation V to Section 11 
C.P.C. states: 


“Any relief claimed in the plaint, 
which is not expressly granted by the de- 
cree shall, for the purposes of this section, 
be deemed to have been refused.” 

In the first flush, it appears that Explana- 
tion V is applicable to the facts of the 
case, Admittedly, the plaintiff had claim- 
ed the relief, viz., for a personal decree 
against the defendants and the decree 
passed does not show that it was express- 
ly granted. That being so, it must be 
deemed to have been refused. If it must 
be deemed to have been refused, then 
quite obviously the principle of res judi- 
cata in Section 11, C.P.C. would apply. 
But on a careful consideration of thej 
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question, it appears to me that, Explana~ 
tion V to Section:11, C.P.C. has no appli- 
cation, Several authorities have consider- 
ed the words ‘relief claimed in the plaint’ 
occurring in Explanation V to Section 11, 
C.P.C. The effect of those authorities is 
that the relief sought must legitimately 
form part of the claim in the suit, In other 
words, it must be something which the 
plaintiff may claim as of right, That is, 
something which the plaintiff may include 
in his cause of action and if the cause of 
action is established, the court would 
have ho discretion to refuse. Is that the 
position here? In this case, the plaintiff 
had no cause of action in respect of a 
right to a personal decree as on the date 
of the suit. That cause of aqtion for asking 
for a personal decree would arise only: in 
future on the holding of a sale and the 
amount fetched at the sale being insuffi- 
cient to satisfy the decree. Then the ap- 
plication under Order 34, Rule 6, C.P.C. 
would lie, There is also the further re- 
quirement under Order 34, Rule 6, C.P.C. 
that the amount due to the plaintiff must 


be legally recovenable from the’ defen- 


idant. Having regard to Order 34, Rule 6, 
C.P.C. the stage at which an application 
for a personal decree could be made is 
only when the net sale proceeds of any 
sale held are found insufficient to pay the 
jamount-due to the plaintiff and the Court 
might then pass a decree for such balance, 
if the same is legally recoverable from 
the defendant, otherwise than out of the 
property sold. Quite patently this relief 
for a supplemental or a separate decree 
is independent of the claim in the suit. 
For, a plaintiff in a suit on a mortgage is 
not as of right entitled to ask for a per- 
sonal decree in the suit itself, As stated 
by me earlier, even though the plaintiff 
asked for it, as on the date of the plaint, 
the plaintiff had no sort of cause of ac- 
tion to ask for a personal decree, for as 
on that date it could not be said or pre- 
sumed that the secured property was of 
would be insufficient to ‘satisfy the de- 
cree, The sufficiency or otherwise can only 
be determined after the sale is held. 


4. There are two casés which had 
been brought to my notice by the learn- 
ed counsel on this aspect. The first is the 
decision reported in Govindaswamy v. 
Kandasamy, AIR 1927 Mad 779 and the 
other is the case reportéd in Babu Ram v. 
Inam Ullah, AIR 1935 All 411. In the first 
case, the learned Judges constituting the 
Division Bench had. rendered separate 
judgments. They concurred in the conclu- 

sion viz., that the’ fact that the personal 
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remedy is asked for in the _plaint and 
that nothing about it. appeared in the de- 
cree is not sufficient to say that the plain- 
tiff is for ever barred from asking for it. 
This decision was referred to and follow- 
ed in Babu Ram v. Inam Ullah, AIR 1935 
All 411. It was observed in this decision: 


“Where the right of-the plaintiff to 
obtain a personal decree has been decid- 
ed, the parties will be bound by such de- 
cision. But where there has been no deci- 
sion on the point, even though plaintiff 
had claimed for such a relief in the plaint, 
the plaintiff is not barred from ; 
it undér Explanation 5, Section 11, Expl 
5 would not apply unless the relief claim- 
ed was such es it was obligatory on a 
court to grant.” A 
Since it is not obligatory for a Court to 
grant the relief in the nature of a per- 
sonal remedy at the time of the original 
suit there is no question of any applica- 
tion of Explanation V to Section 11, C.P.C. 
Mulla’s Civil Procedure, Thirteenth Edi- 
tion at page 105 relies upon the above 
Madras and Allahabad cases and contains 
the following statement of the law: | 

“Where a plaint in a mortgage suit 
contains a prayer for a personal decree, 
but the preliminary decree is silent about 
it, the plaintiff is not precluded from ap- 
plying for a personal decree under Order 
34, Rule 6, C.P.C. for the balance of the 
mortgage claim after the sale of the mort- 
gaged property, as such a decree could 
not properly be passed until after sale.” 


- Be In view of the: foregoing dis- 
cussion, I do not agree with the view of 
the lower appellate court that the appli- 
cation of the plaintiff under Order 34, 
Rule 6, C.P.C. is barred by reason of Ex- 
‘planation V to Section 11, C.P.C. This 
conclusion of mine, however, cannot help 
the appellant-plaintiff ‘because I have ear- 
Her held that the application is barred by 
time, 

6. So far as respondents 2 to 5 are 
concerned, they were not executants of 
the security bond, Non-executents are 
clearly not bound to personally satisfy 
the decree passed. If the plaintiff has fail- 
ed to have his decree satisfied by the sale 
of the charged property, he cannot have 
any remedy personally against the non- 
executants of the bond. f 

7. It follows that this second ap- 
peal must fail-‘and it is accordingly dis- 
missed. In the circumstances, there will 
be no order as to costs. 

I ‘must, . however, thank Mr, A. i 
Narayana Rao, who.. filed a :vakalat 
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only on behalf of the 2nd respondent, 
(the other respondents have not appeared) 
for having helped me with his assistance 
in dealing with the contentions raised by 
fhe learned counsel for the appellant. 


Appeal dismissed, 


om 
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JEEVAN REDDY, JJ. 


P. Ananda Rao and another, Appel- 
lants v. G. Raja Rao and others, Respon- 
dents, 


Appeal No. 648 of 1972 and C, M. P. 
No. 9849 of 1975, D/- 14-11-1975. 


(A) Partnership Act (1932), Ss. 42 and 
69 (1) — Continuance of firm after disso- 
tution — Firm consisting of two partners 
— Heir of one of the partners taking 
place of deceased partner — Effect — Ab- 
sence of registration of new partnership 
— Suit by partner is barred under 
. S5. 69 (1). 


While in the case of partnership when 
there are more than two partners if there 
is a contract to the contrary the firm may 
be continued by the surviving partners; 
if there are only two partners and one of 
them dies, there is no partnership for “a 
third party to be introduced, An agree- 

- ment between the two partners on the 
. death of any one of them that his legal 
heir or nominee would take the place of 
the deceased partner, will not have the 
` effect of automatically making such heir 
or nominee a partner of the firm. It is 
however, open to the surviving partner 
to enter into a new partnership with the 
heir of the deceased partner, but that 
would constitute a partnership. An agree- 
ment to this effect can be implied from 
the circumstances namely that the busi- 
mess of partnership was being carried on 
by such heir and the other remaining 

partner. AIR 1966 SC 24, Rel. on. 
(Para 5) 

But unless such new partnership is 
registered a suit brought by either of the 
partners of this new partnership as a 
partner against the other partner of the 
firm, seeking to enforce a pre-emption 
clause in the old partnership will be bar- 
red under Sec, 69 (1) of the Partnership 
Act. AIR 1951 Nag 143, Dist. (Para 7) 


Such a suit cannot be justified as be- 
ing by a co-owner in respect of immov- 


ET/ET/B599/76/GGM . 





able property of the partnership. AIR 


1966 SC 1300, Rel, on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1966 SC 24 = (1965) 3 SCR 488 5 
AIR 1966 SC 1300 = (1966):3 SCR 400 8 
AIR 1955 Mad 536 = (1954) 2 Mad LJ 782 

: 11 
AIR 1951 Nag 143 = 1950 Nag LJ 250 7 


K. Raghava Rao, for Appellants (in 
Appeal No. 648 of 1972 and for Petition- 
ers in C, M. P., No. 9849 of 1975); C. N. 
Babu, for No. 1 (in both); P. Sitarama 
Raju for Mr. T. Govindayya (for Nos, 2 
and 3) (in both), for Respondents. 


ALLADI KUPPUSWAMI, J.:— The 
plaintiffs in O. S. 12/70, Sub-Court, Par- 
vathipuram have filed this appeal against 
the judgment and decree dismissing their 
suit with costs, They are the sons of one 
Pydi Narasimha Apparao (referred to 
shortly in this judgment as Apparao) who 
died on 8-5-69. Apparao, the first defen- 
dant and one Papainaidu entered into a 
partnership for the purpose of running a 
cinema hall at Palakonda, They started 
the business in 1947, At that time the 
licence for running the cinema was in the 
name of Apparao, On 12th February, 
1950 a formal partnership deed was exe- 
cuted. Each of the partners was to have 
a one-third share in the business, One of 
the clauses in the deed was that if any of 
the partners desired to sell his share, he 
should sell it to the other two partners or 
any one of them for a reasonable price, 
and it is not permissible for him to sell 
the share to others. Even if he effected 
such a sale, it would not be valid. The 
case of the plaintiffs as stated in the plaint 
was that in accordance with this provi- 
sion Papainaidu sold his share in favour 
of the other partners on 16-5-1959 and 
thereafter their father Apparao and the 
first defendant continued the partnership, 
each being entitled to half a share. 


On the 9th April 1960 the plaintiffs 
father executed a will whereby he be- 
queathed his half share to the plaintiffs, 
though as members of a joint Hindu 
family they were already entitled to the 
share. Almost immediately after the will, 
there was e partition among the members 
of the family and under that partition the 
half share in the cinema hall was allotted 
to the plaintiffs to the full knowledge of 
the other partners, The plaintiff and the 
first deféndant were thereafter continu- 
ing the business as partners on the same 
terms as contained in the original deed of 
partnership. On 5th January, 1970, how- 
ever the plaintiffs came to know that the | 
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' first defendant had executed a sale-deed 


in respect of his half share in the cinema 
hall in favour of defendants 2 and 3. The 
plaintiffs thereupon objected to the regis- 
tration of the sale deed, but in spite of 
their objection the registration was effect- 
ed. The plaintiffs came to know that there 
was a recital in the sale-deed that the 
first defendant had offered to sell his share 
to the plaintiffs’ father, but the plaintiffs’ 
father was not agreeable to purchase his 
share and he therefore gave a letter dated 
9-9-1968 to the first defendant that he 
may sell his share to outsiders. The plain- 


' tiffs filed the present suit praying for a 


i 


decree directing the defendants to exe- 
cute a registered-sale deed in their fav- 
our and for other reliefs. The plaintiffs 
contended that the alleged letter stated 
to have been executed by their father is 
a rank forgery. He was never asked whe- 
ther he would purchase the half share and 
he never gave any letter that he would 
not purchase it, The sale in favour of de- 
fendants 2 and 3 was in violation of the 
terms of the partnership deed and was 
absolutely null and void. The sale-deed 
also referred to an alleged agreement of 
sale dated 29-9-1968. This agreement also 
is an ante-dated document brought into 
existence at or about the time of the sale- 
deed. 

2. The first defendant contended 
that the suit was not maintainable as the 
partnership was not registered under the 
Partnership Act, The recital in the sale- 
deed executed by him that an offer was 
made to Apparao whether he would pur- 
chase the half share, and that he execut- 
ed a letter consenting to the sale by the 
lst defendant to the outsiders was true. 
The agreement of sale mentioned in the 
sale-deed was also true and was not ante- 
dated, It was further contended that after 
the sale of Papimaidu’s share to other 
partners, the original partnership ceased 
to exist and the partnership deed was no 
longer in opeartion and hence the plain- 
tiffs are not entitled to rely on any of its 
clauses and ask for specific performance 
of the agreement contained in those cla- 
uses. After the death of the plaintiffs’ 
father the plaintiffs also became co-own- 
ers along with the first defendant as 
there was no partnership, Even if it is as- 
sumed that the- partnership continued as 
between Apparao and the first defendant 
end thereafter by the plaintiffs and the 
first defendant the suit was not maintain- 
able as the partnership was not registered 
under the Partnership Act. It was also 
contended that the plaintiffs are not par- 
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ties to the deed of 12-2-1950 and therefore 
they cannot enforce the agreement con- 
tained in one of its clauses. It wdg how- 
ever, contended that the sale-deed exe- 
cuted by him in favour of defendants 2 
and 3 is invalid as it was a sale without 
the permission of the Collector as requir- 
ed under clause 12 of the licence granted 
to the defendant. : 


Defendants 2 and 3 filed a common 
written-statement. They also contended 
that the suit was not maintainable as the 
partnership was not registered under the 
Partnership Act, They stated that the first 
defendant had offered his share to Appa- 
rao, but he declined to purchase the same 
and gave a letter dated 9-9-1968 and 
therefore, the first defendant was entitled 
to sell his share to defendants 2 and 3. 
They further contended that the plain- 
tiffs were not entitled to sue on the basis 
of the partnership deed as the original 
partnership was superseded by successive 
partnership namely, the partnership, be- 
tween Apparao and the first defendant 
and later on, the partnership between the 
plaintiffs and the first defendant, They 
also contended that the agreement con- 
tained in the clause relied on was void. 


3. The learned Subordinate Judge 
held that the letter of consent alleged to 
have*been written by Apparao before his 
death permitting the first defendant to 
sell his share was a faked up document 
not executed by him, He also held that 
the plaintiffs’ father effected partition 
among the members of the family and 
the half share of the cinema hall was. 
allotted to the plaintiffs in that partition. 
He however, dismissed the suit on the 
ground that the suit was barred under 
Section 69 of the Partnership Act as the 
partnership was not registered He also 
held that on the death of Apparao the 
original partnership was dissolved and 
the plaintiffs-as either legatees or co- 
owners of Apparao cannot claim to be 
partners under the original partnership 
deed. They no doubt have half interest in 
the suit cinema hall and they are co- 
owners along with the first defendant, but 
as they were not parties to the original 
partnership they cannot enforce one of 
the clauses of that deed. The plaintiffs 
have preferred this appeal against the 
said judgment and decree. 


4. The main question for conside- 
ration is whether the suit is barred under 
Section 69 of the Partnership Act, Under 
Section 69 (1) no suit to enforce a right 
arising from a contract or conferred by 
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this Act shall be instituted in any court 
by or on behalf of any person suing asa 
partner in a firm against the firm or any 
person alleged to be or to have been a 
partner in the firm unless the firm is re- 
gistered and the person suing is or has 
been shown in the Register of firms as a 
partner in the firm. It is however argued 
by the learned-counsel for the appellant 
that the plaintiffs were not suing as part- 
ners, It is submitted firstly that there is 
no partnership in existence on the date of 
suit. The original partnership ‘between 
the plaintiffs’ father, the first defendant 
and Papinaidu had become dissolved on 
the death of the plaintiffs’ father. There- 
after, the plaintifis and the first defen- 
dant were only in the position of co- 
owners and there is no partnership be- 
tween them. It cannot therefore, be said 
that the plaintiffs are suing as partners 
In any event, it is submitted that even if 
a partnership is said to exist as between 
the plaintiffs and the first defendant, they 
-care only co-owners with the first defen- 
dant as regards the immovable property, 
namely, the cinema house, It is therefore 
open to them to enforce the pre-emption 
‘clause contained in the original agree- 
ment, Ex. A-7 as co-owners, The court 
below was wrong in holding that such a 
clause was invalid as it violated the rule 
of perpetuities. 


. 5. It is therefore first to be seen 
whether there is any relationship of part- 
ners between the plaintiffs and the first 
defendant, The first partnership was be- 
tween the plaintiffs’ father, the first de- 
fendant and Papinaidu. After Papinaidu 
retired from the partnership selling his 
share to the other two partners in accord- 
ance with the provisions of the deed of 
partnership, Ex, A-7 the plaintiffs’ father 
and the first defendant continued as part- 
mers. On the death of the plaintiffs’ father, 
that partnership stood dissolved under 
Section 42 of the Partnership Act. It is no 
doubt true that it is open to the partners to 
provide by agreement that the partner- 
ship will not be dissolved on the death of 
a particular partner, but there is no such 
provision in the deed of partnership. Fur- 
. ther, as the Supreme Court pointed out 
in Commr. of Income-tax v. G. S. Mills 
(AIR 1966 SC 24) if a firm consists of two 
partners only, the firm automatically 
comes to an end on the death of one of 
them. While in the case of a partnership 
where there are more than two partners, 
if there is a contract to the contrary the 
firm may be continued by the surviving 


{Prs. 4-5] P, Ananda Rao v. G. Raja Rao (A. Kuppuswami J.) 


ALR. 


partners; if there are only two partners 
and one of them dies, there is no partner- 
ship for a third party to be introduced. 
An agreement between the two partners 
on the death of any one of them that his 
legal heir or nominee would take the 
place of the deceased partner, will not 
have the effect of automatically making 
such heir or nominee a partner of the 
firm. It is however, open to the surviving 
partner to enter into a new partnership 
with the heir of the deceased partner, but 
that would constitute a partnership, 


In this case we are of the view that 
on the death of the plaintiffs’ father, 
though the old partnership was dissolved, 
a new partnership was constituted be- 
tween the plaintiffs and the defendant. 
Though there is no express agreement to 
that effect, such an agreement could be 
implied from the circumstances ef the’ 
case. The plaintiffs and the frst defen- 
dant carried on the business as a partner- 
ship for a number of years after the death 
of the plaintiffs’ father. Even the sale 
deed executed by the first defendant in 
favour of the second defendant, proceeds 
on the footing that the plaintiffs and the 
first defendant were partners. Tf se, it fol- 
lows that the plaintiffs, when they filed 
the suit, were partners in the newly con- 
stituted partnership between them and 
the first defendant. The submissien made 
by the learned counsel far the appellant 
that there was no partnership at all im 
existence, is completely at variance with 
the stand taken in the plaint. In the plaint, 
it is categorically stated that the pariner- 
ship continued without being dissolved 
even after the death of the plaintiffs’ 
father. In paragraph 3 (A) itt is stated that 
the plaintiffs were continuing the busi- 
mess as owners and partners en the same 
terms of the partnership and ownership, 
the plaintiff having a half share amd the 
first defendant having the other half 
share. It is no doubt true that the first de- 
fendant in his written statermemt sought 
to contend that the plaintiffs are oniy in 
the position of co-owners with the defen- 
dant and they were never partmers with 
the defendant at amy time either before 
or after the death of their father. Even 
after the sale by Papinaidu of his share, 
the plaintiffs’ father, Apparao and defen- 
dant were only co-sharers in respect of 
the property. ‘Thus, it is seen that both 
the plaintiff and the defendant are now 
taking a stand contrary to what they took 
in the plaint and in the written statement 
respectively, In such a case the duty of 
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the court is to aseertaim the correct posi- 
tion, Im this case, the true position is that 
after the death of the plaintiffs’ father,. 
the partnership steed dissolved, but the 
plaintiffs and the first: defendant continu- 
ed their business under a new partner- 


6- The next question is whether 
this new partnership is also governed by 
Ex. A-7, the old partnership deed between 
the plaintiffs’ father, the first defendant 
and Papinaidu. When a new partnership’ 


‘ig formed after the death of one of the 


partners by the surviving partner and the 
Tegal representatives of the deceased part- 
ner, it îs open ta them to carry on’ the 


new partnership under the same terms as - 
_ the old partnership. The question whether - 


fhey have agreed to do so, or whether 
they entered into a fresh agreement de- 
pends upon the circumstances of the case. 
In this case, mo fresh agreement was en- 
tered into. On the other hand, the ~ sale- 
aleed Ex. A-8 by the first defendant in 
favour of defendants 2 and 3 proceeds on 
the footing that the agreement, Ex. A-7 
applies to this partnership also. That is 
why an effort was made to state that 
Apparao was requested by the first defen- 
dant to buy his share, that he refused and 
that he permitted the first defendant ‘to 
sell his share to whomsoever he pleases. 
It is no doubt true that the letter alleged 
to have been written by Apparao permit- 
ting the first defendant ta sell his share 
to strangers has beer held to be fabricat- 
ed and this finding is not questioned by 
the respondent, but the fact that the first 
defendant himself tried to justify the 


‘alienation In favour of the stranger by 


à 


seeking to rely on the alleged consent by 
the plaintiffs father, shows that he pro- 
ceeded on the footing that the agreement, 
Ex, A-T applies to the new partnership 
also. 


T. - If this fs the legal position it 
would follow that the suit is barred un- 
der Section 69 (1) of the Partnership Act 
as it is admitted that the partnership is 
not registered. Fhe plaintiffs are suing as 
partners to enforce the terms of the part- 
nership agreement, Ex, A-7 which, as 
stated above is also the agreement gov- 
erning the new partnership. The learned 
counsel for fhe appellant relied upon the 
decision in Shriram Shaligram Shop v. 
Bai, (ATR. 1951 Nag 143). In that 
case one of fhe. partners executed an 
agreement In favour of the other part- 
ners agreeing to transfer his share in 


` 
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feree sought to enforce this agreement, It 
was held that when there is an agreement 
between the partners by which some 
right is created which is capable of en- 
forcement independently and without re- 
sort to general account of the unregister- 
ed partnership it furnishes entirely a 
different cause of action and the suit of 
a partner based on that is not barred as 
he cannot be described ‘there as “suing 
as a partner”. It is not every suit that is 
barred but only a-suit brought ‘as a part- 
ner’, The section must be construed strict- 
ly. It was therefore, held that Section 69 
(1) of the Partnership Act was not a bar 
to the maintainability of the suit. In this 
ease, the position is entirely different. 
The plaintiffs are not seeking to enforce’ 
an independent agreement. The pre- 
emption clause is contained in the agree- 
ment of partnership Ex. A-7 itself. It is 
clearly a suit to enforce a right. arising ` 
from out of the contract instituted by a 
person suing as a partner in a firm against 
a person alleged to be or to have ‘been a 
partner in that firm. 


8 - It was sought to be anandi 
by the learned counsel for the appellant 
that ‘though the plaintiff and the first de- 
fendant may be partners with regard to 
the business, they are co-owners in res 
pect of the immovable property and the 
pre-emption clause contained in Ex, A-7 © 
in so far as it applies to the immovable 
property can be enforced by the plaintiffs ` 
as cO-owners in respect of that property 
and Section 69 (1). of the Partnership Act 
would not stand in the way. This sub- 
mission is clearly unsustainable in view 
of the decision of the Supreme Court in 
Narayanappa v. Bhaskara Krishnappa, 
{ATR 1966 SC 1300), In that case after an 
elaborate discussion of the relevant pro- 
visions of the Partnership Act, it was ob- 
served that no doubt the partnership pro- 
perty will vest in all the part- 
ners and in that sense every 
partner has an interest in the property of . 
the partnership. No partmer can deal with 
any portion of the property as his own 
during the subsistence of the partnership, 
nor can he assign his interest in specific 
item of the partnership property to any- 
one, The right of a partner during the 
subsistence of a partnership is to get his 
share of profits from time to time and 
after dissolution of the partnership or on 
his retirement from the partnership of 
the value of his share in the net partner- 
ship assets. It was therefore, held that 
the document relinquishing ones interest 


favour of the other partners, The trans- asà partner in a partnership is mot im- 
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registrable even though the . partnership 
assets included immovable property. It 
cannot therefore, be argued that the 
plaintiffs are co-owners in respect of- the 
cinema house and in enforcing the right 
of pre-emption contained in Ex. A-7 they 
are only suing as owners and not as part- 
ners, 


9. In this case the plaintiffs are 
in the horns of a dilemma, If they claim 
to sue as partners and seek the enforce- 
ment of the pre-emption clause in the 
partnership deed, Section 69 of the Part- 
nership Act stands in their way. If, on 
the other hand, they contend that they 


are co-owners we do not see how they are’ 


entitled to rely on Ex. A-7, the deed of 
partnership to which the plaintiffs were 
not parties, It is true, as stated earlier if 
a partnership is formed, the new partner- 

` ship may agree to be governed by the 
terms of the previous partnership deed, 
but if the case of the plaintiffs is that 
the partnership came to an end and they 
became co-owners, it could only be under 
law and not by reason of any agreement 
between them. Then it is not possible for 
them at the same time to contend “that 
they are governed by Ex, A-7 to which 
they are not parties, As co-owners, there- 
fore, they will not be entitled to enforce 
a clause contained in the partnership deed, 

_ Ex. A-7. In either case the plaintiffs’ suit 
has to fail. 


10. Jt was further contended by 
the learned counsel for the appellant 
that when the first defendant transferred, 
his share to defendants 2 and 3, the part- 
‘nership between the plaintiffs and the 
- first defendant ceased to exist and there- 
fore, the plaintiffs were not suing as part- 
ners. This contention also has no ‘éub- 
stance in view of the fact that there is no 
dissolution merely by reason of one of 
the partners transferring his share to a 
third party. Under Section 29 of the Part- 
‘nership Act a transfer by a partner of his 
interest in the firm does not entitle the 
transferee during the continuance of the 
firm to interfere in the conduct of ihe 
business, or to require accounts, or to in- 


`: spect the books of the firm, but entitles 


the transferee only to receive the share of 
profits of the transferring partner and 
the transferee shall accept the account of 
profits agreed to by the partners, In other 
words, the transferee does not become a 


partner of the firm, the transferor conti-- 


nuing to. be the partner along with the 
other partners. There is no dissolution’ of 
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partnership by such transfer. Hence, the 
argument that by reason of the transfer, 
the partnership ceased to exist and phere- 
fore the plaintiffs cannot be considered to 
be suing as partners, has to be rejected. 


11. The appellant has filed a peti- 
tion C. M. P, No, 9849 of 1975 praying for 
amending the plaint by adding a prayer 
that in the alternative the court may de- 
clare that the sale-deed executed on 5-11- 
1970 by the first defendant in favour of 


-D-2 and D-3 is illegal void and not bind- 


ing. It is stated that under the Cinemato- 
graph Act and the rules as well as the 
condition 12 of the Licence the transfer 
of premises is prohibited, Under condition 
12 of the Conditions of the Licence, the 
licensee shall not without the permission 
of the licensing authority assign, sub- ` 
lease or otherwise transfer the licence or 
the licensed premises, ‘Our attention is 


.also drawn to the decision in Viswanathan 


v. Namakchand (AIR 1955 Mad 536). 
where it was held that a partnership en- 
tered into with a person who holds a 
licence is illegal and void, The provision 
containing the prohibition of the transfer 
of the licence or the licensed premises is 
in the interests of the public for promo- 
tion of its welfare and hence the contra- 
vention thereof must be held to be illegal. 
It was therefore, argued that this Court 
may permit the plaintiffs to amend their 
plaint by asking for a declaration that the 
transfer is illegal and proceed to grant 
that prayer. It’ was also’ submitted that 
when it comes to the notice of the court 
that a particular transfer is illegal, it is ~ 
the duty of the Court to take note of the 
illegality even though it is raised for the 
first time in appeal. We are however not 
inclined to allow the amendment of the 
plaint at this late stage. It has already 
been noticed that the licence originally 
stood in the name of the plaintiffs’ father. 
The very formation of the partnership 
with Papinaidu as a partner would be 
illegal in view of the decision of the Mad- 
tas High Court, Thereafter the licence 
was transferred in the name of D-1, It, 
no doubt, appears that this transfer was 
made after proper applications were made 
by Apparao and the first defendant to the 
authorities concerned. But again, es we 
have held a new partnership was formed 
between the plaintiffs and the first defen- 
dant in whose name the licence then 
stood, such a partnership would also be 
illegal. There is not enough material be 
fore us to show how the various partner- 
ships carried on business, the licence 

Standing in the name of one or the other A 
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of them, By allowing the amendment, se- 
veral complications ‘are likely to ensue. 
Further if the amendment is allowed, the 
prayer for a direction to execute a regis- 
tered sale deed itself is liable to be re- 
jected as such a transfer would according 
to the plaintiffs be illegal, An amendment 
which would lead to such a result apart 
from causing complications cannot be 
granted. x 


12. In the result, the appeal is dis- 
missed but in the eircumstances without 
costs. 

Appeal dismissed. 
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The Shipping Corporation of India 
Ltd., Bombay and another, Appellants v. 


The Union of India and another, Respon- - 


dents. 


A Nos. 725 of 1972 and 35 of 
1973, D/- 7-11-1975.* 


(A) Major Port Trusts Act (1963), 
S. 43 — Responsibility of Board — Issu- 
ance of receipt under S. 42 (2) — Loss, 
etc., to goods in custody of Board — Board 
is responsible for loss and not shipper/ 
carrier, 

From the moment the receipt is given 


to the shipper/carrier by the Board, it is . 


the Board that becomes responsible for 
the loss, etc., of the goods and its liability 
is described to ‘be that of a bailee under 
Ss. 151, 152 and 161 of the Contract. Act. 
In this context, S. 43 (2) notice should be 
given a limited meaning in the sense that 
the said notice has to be given to the 
Board by the shipper/carrier to whom 
the receipt has been issued and not by the 
consignee, The non-giving of such notice 


by the consignee does not absolve the ` 


Board of its liability for any loss or des- 
truction vis-a-vis the consignee, A. S. No. 
489 of 1971, D/- 12-2-1975 (Andh Pra) and 
AIR 1968 Mad 42, Rel: on. (Para 14) 


(B) Major Port Trusts Act (1963), 

S. 120 — Limitation — Not only suit has 
to be filed within six months after accrual 
of cause of action but it has also to he 
preceded by one month’s notice. 
vo (Para 18) 


*(Against decree of Dist. J., Visakhapat- 
mam, D/- 30-9-1972.) 
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K. Ramgopal, R. Kondaiah and K. R. 
Krishna Gopal, for Appellants in Appeal 


‘No, 725 of 1972 and for Respondents Nos. 


2 and 3 in Appeal No. 35 of 1973; K. Sub- 
rahmanya Reddy, Central Govt. Standing 
Counsel for No. 1 in Appeal No. 725 of 
1972 and also No, 1 in Appeal No, 35 of 
1973, for Respondent; and M. B, Rama 
Sarma. for K. Srinivasa Murty for No. 2 
in Appeal No. 725 of 1972, for Respon- 
dent and for Appellant in ‘Appeal No, 35 
of 1973. 

JEEVAN REDDY, J.:— ‘These two 
appeals filed by defendants 1 and 2 and 
the defendant No, 3 respectively against 
the judgment and decree in O, S. No. 25 
of 1971 on the file of the learned District 
Judge, Visakapatnam, involve the' inter- 
pretation of Sections 42 and 43 of the 
Major Port Trusts Act, 1963, hereinafter 
referred to as the ‘Act? as well as the con- 
struction of Section 120 of the said Act. 


2. The Union of India filed the 
ebove suit for recovery of a sum of 
Rs, 74,216-65 ps. together with interest 
thereon at 6 per cent per annum from the 
date of the suit till the date of realisation 
against (1) the Shipping Corporation of 
India Limited, Bombay, represented by 
their agents; (2) Messrs. A. V. Bhanojirao 
Garuda Pattabhiramayya and Company,: 
Visakapatnam and (3) The Board of Trus- 
tees for the Port of Visakapatnam by its 
Chairman. According to the plaintiff, a 
consignment of 81,632 bags of Ammonium 
Phosphate with 817 spare bags was re- 
ceived on board ‘s. s: Viswakirti’ owned 
by the first defendant at the Port of Pas- 
cagoula. Missisipi, U.S.A, on 28-8-1966 
and under a Bill of Lading of the same 
date whereunder the first defendant 
agreed to deliver the said goods to the 
consignee namely the Regional Director 
(Food) or his assignees at Visakhapatnam 
in good and proper condition. The second 
defendant is the shipping agent of the 
first defendant, On 26-10-1966 the said 
ship arrived at the Port of Visakhapat- 
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nam and commenced its discharge of the 
cargo on 8-11-1966 and completed the 
same on 22-11-1966. But when the- con- 
signee went to take delivery to the Port, 
it was found that 2133 bags along with 
their contents were totally missing and 
718 bags were found to be in a slack, torn 
and bad condition. The third defendant 
issued a ‘A’ certificate dated 18-5-1967 
certifying that 2133 bags with their con- 
tents were not at all landed at the Port 
It was also stated that some of the empty 
spare bags were also not delivered. The 
total loss incurred by the plaintiff on this 
account was demanded by a letter dated 


18-3-1967 addressed to the second defen-. 


dant to which it was replied that the 
said bags were discharged by the said 
ship into a steel Barge owned by the 
third defendant on 9-11-1966 and that the 
said Barge while proceeding to the Port 
met with an accident and sank along with 
` all its contents, It was claimed by the 
second defendant that inasmuch as it has 
delivered the cargo to the third defen- 
dant, its responsibility came to an end 
and it was also pointed out that at its in- 
stance, the third defendant has subse- 
quently cancelled the ‘A’ certificate issued 
by them, and confirming that the said 
steel Barge had sunk at Q-4 Berth The 
second defendant asked the plaintiff to 
look to the Port Trust for any loss or 
damage incurred by it and disclaimed any 
responsibility in that behalf. The plaintiff 
however contended that the second de- 


fendant cannot escape the liability inas- ' 


much as the delivery of the bags to the 
third defendant is no delivery to the con- 
signee as undertaken by the defendants 
1 and 2 under the Bill of Lading and that 
the third defendant cannot be called an 
agent or representative of the plaintiff. It 
was therefore contended that defendants 
1 and 2 continued to be liable for the loss 
or damage and therefore, a decree was 
sought against them. It was alternatively 
prayed that if it is found that defendants 
1 and 2 are not liable for the said loss 
a decree may be passed against the third 
defendant, : 


3. Defendants 1 and 2 pleaded in 
their written statement that once they 
delivered the bags to the Port Trust and 
received a receipt under sub-section (2) of 
Section 42 of the Act, tbey are not res- 
ponsible for any loss or damage: incurred 
thereafter. They pleaded that by virtue 
of the provisions of Section 42 of the said 
Act, they are statutorily discharged of 
any liability either towards the third de- 
fendant or towards the plaintiff and that 
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therefore no decree can be passed as 
against them. They also referred to the 
cancellation of the 'A’ certificate (dated 
16-5-1967) by a subsequent letter of the 
third defendant dated 31-8-1967 in which 
it was stated that the short landing certi- 
ficate ie. ‘A’ certificate, was issued erro- 
neously and that the third defendant had 
received the total consignment from the 
said ship, but lost 2133 bags in the said 
accident. They also denied the non-deli- 
very of 367 spare empty bags and also 
that they were responsible for any 
damage to: some of the other bags. 


4, The third defendant in its writ- 
ten statement pleaded that under Sections 
42 and 43 of the Act, the Port Trust is 
not responsible for any damage or loss 
unless a notice contemplated by sub-sec- 
tion (2) of Section 43 was given within 
the prescribed period and inasmuch as no 
such notice was given, no liability what- 
soever attaches to it. They admitted that 
the ‘A’ certificate was. issued under a 
mistake and that subsequently it was can- 
celled on verification of the true facts. It 
was further contended that the Port 
Trust received the cargo as bailee on be- 
half of the carrier ie. the first defendant 
and it was denied that it acted in any 
negligent manner, It denied its liability 
to preserve the cargo or to deliver the 
same to the plaintiff. It was stated that 
the barge sank on account of an accident 
and not on account of any negligence on 
its part, It disclaimed any concern or 
connection with the Bill of Lading or any 
liability towards the consignee. Inasmuch 
as there was no privity of contract be- 
tween the third defendant and the plain- 
tiff, it was alleged that the plaintiff has no 
cause of action against the third defen- 
dant and it was also submitted that the 
plaintiff never preferred any claim against 
it prior to the filing of the suit. It was 
also stated that no statutory notice as re- 
quired by Section 120 of the Act was issu- 
ed by the plaintiff which makes the suit 
itself incompetent, 


5. Twelve issues were framed by 
the trial Court out of which issues 1 to 
3, 5, Band 9 were omitted on a memo 
dated 7-2-1972 filed by the plaintiff's ad- 
vocate stating that they are not necessary 
for the determination of the disputes be- 
tween the parties, Thereafter, the remain- 
ing issues were renumbered. The trial 
Court found that the suit is not ‘barred 
either on account of the absence of notice 
contemplated by Section 43 (2) of the Act 
or for non-issuance of the notice required 
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by Section 120 of the Act. It was also 


found that the suit is also within. the limi-- 


tation prescribed by Article III, Clause 
(6) of the Schedule to the Indian Carriage 
of Goods by Sea Act, 1925. It was further 
found, relying upon Union of India v, M/s. 
Ralli "Bros, Ltd., (1968) 2 Mad LJ 199, 
that merely because defendants 1 and 2 
have delivered the cargo to the third de- 
fendant. their responsibility as a carrier 
had not ceased and that according to the 
terms of the Bill of Lading, they continu- 
ed to be liable for a proper and full deli- 
very of the consignee in accordance with 
the said Bill and since admittedly there 
was a failure to do so on their part, de- 
fendants 1 and 2 were liable therefor. It 
was also found that the third defendant 
was not acting as the agent of the plain- 
tiff, but they were acting as the agent of 
the carrier when the cargo was discharg- 
ed from the ship into the steel barge 
owned by the third defendant. On these 
findings, the suit was decreed with costs 
` as.prayed for: Against the said judgment 
and decree, defendants 1 and 2 have filed 
A. S. No, 725/72 while the third. defendant 
has filed A. S. No. 35/73 both. of which 
are heard together and can be disposed 
of by a common judgment, 


~- 6. It is contended by Sri K. Ram- 
gopal, the learned counsel for the appel- 
lants in A, S. No. 725 of 1972, 
moment the cargo, was transferred to the 
_stee] ‘barge owned by the third defendant 
and a receipt contemplated by sub-section 
(2) of Section 42 was issued by the Port 
Trust to the Master of the ship, the ship- 
per is statutorily discharged of any fur- 
ther liability for the loss or damage in- 
curred thereafter by the third defendant. 
It is stated that where the goods are carri- 
ed by sea and on account of the provisions 
of the said Act it is not possible for the 
shipper to deliver the goods directly to 
the consignee at the side of the ship, the 
shipper can deliver the goods only to the 
Port Trust and the consignee has to take 
delivery from the Port Trust only. Inas- 
much as in this case a receipt dated 11-11- 
1966 under Section 42 (2) of the Act was 
issued (Marked in the suit as Ex, B-3) ec- 
knowledging the receipt of the total num- 
ber of the said bags which are now said 
to be lost, it is the third defendant who is 
liable for the said loss and -not defendants 
l and 2. He relied upon an unreported 
Bench decision of this Court dated 12-2- 
1975 in A. S. No, 489 of 1971 (Andh Pra) 
in support of his contention. He. also re- 


ferred to Madras Port Trust v. Anname-. 
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lai, “ATR 1968 Mad 42; Swastic Agency, v. 
Madras. Port Trust, AIR 1966 Mad 130; 
G. E ‘Shipping Co. v. S. M. S. Saheb and 
Co., AIR 1959 Med 367 and further con- 
tended that the decision of the Supreme 
Court in Trustees of the Port of Madras 
by its Chairman v. K. P. V. Sheik Moha- 
med Rowther & Co., (1963) Supp (2) SCR 
815 does not in any manner ‘ militate | 


against his contentions, 


7. Mr. M. B. Rama Sarma, the 
learned counsel appearing for the appel- 
lant in A. S. No. 35 of 1973 contended 
that so far as the third defendant is con- 
cerned, the suit itself is barred by virtue 
of the provisions of Section 120 on account 
of the notice contemplated by Section 120 
of the Act not having been admittedly 
issued before the institution of the suit. 
It was also contended that inasmuch as 
the notice required by Section 43 (2) of 


the Act was also admittedly not issued, it: ` 


also bars the ‘suit: It was further contend- 
ed that the plaintiff for its own reasons 
has given up the issues relating to the 
negligence on the part of the third defen- 
dant and inasmuch as there is no finding 
of negligence on its part, no decree can be 
passed against it. It is also contended that 
there is absolutely no privity of contract 
or any other obligation ‘between the third 


. defendant and the pleintiff and that the 


plaintiff has to look to defendants 1 and 2 
alone for the loss if any suffered by it. 


8. On the other hand, it is con- 
tended by Sri Subrahmanya Reddy, the 
learned standing counsel for the Central 
Government that under the Bill of Lading 
marked as-Ex. A-1 in the suit, defendants 
1 and 2 are under an obligation to deliver 
the goods to the consignee ie. the plain- - 
tiff and admittedly no such delivery has 
taken place in respect of 2133 bags, He 
submitted that the Port Trust is not the 
agent of the consignee but it is only a 
bailee or sub-bailee of the carrier, which 
itself is`a bailee of the consignor. He: says 
that the receipt issued under sub-section 
(2) of Section 42 of the Act is a matter be- 
ween the shipper and the Port Trust and 
that the consignee does not come into the 
picture at all. He further submitted that 
for any loss or damage incurred while the . 
goods are in the custody of the Port Trust, 
the ultimate responsibility is upon the car- 
rier only and that he has nothing to do with 
the third defendant. According to him, 
the responsibility of the shipper ends only 
when the goods are delivered in accord- 
ance with the Bill of Lading to the con- 
signee: may be from the custody of the 
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Port Trust. He further submitted that the 


notice contemplated by sub-section (2) of ` 


Section 43 has to be given by the carrier 
and not by the consignee and that non- 
giving of the said notice can in No man- 
ner stand in the way of the consignee in- 
stituting the suit. With respect to Section 
120 of the Act, he submitted that there 
are two clauses in the said section and 
that his suit is maintainable if he satisfies 
any one of the clauses and that he need 
not satisfy ‘both the clauses before the in- 
stitution of the suit, He therefore con- 
tended that he is entitled tå a decree pri- 
marily against defendants 1 and 2 and also 
against the third defendant as the sub- 
bailee of defendants 1 and 2 in the alter- 
_ native. 


9. From the above contentions, it 
would be clear that three questions arise 
for decision in these appeals namely, (1) 
Whether the issuance of a receipt under 
sub-section (2) of Section 42 of the Act 
discharges the carrier from any liability 
for the loss or damage to the goods (oc- 
curring thereafter) towards the consignee 
and whether the Port Trust becomes liable 
for the said goods from the date of the 
said receipt to the consignee; (2). What is 
the object of the notice provided for by 
sub-section (2) of Section 43 and what is 
the effect of not giving such a notice’ on 
the present suit? and (3) Whether the two 
clauses in Sec. 120 of the Act should be 
read conjunctively or alternatively. 


10. For answering the first ques- 
tion, it is necessary to examine certain 
provisions of the Act which are relevant 
in this behalf namely Sections 42 and 43, 
which may be set out in full— 


Section 42. Performance 
by Board or other person— 

(1) A Board shall have power to un- 
dertake the following services: 

(a) landing. shipping or transhipping 
passengers and goods between vessels in 
the port and the wharves, piers, quays or 
docks belonging to or in the possession of 
the Board; . 
l (b) receiving, removing, shifting. 
transporting, storing or delivering goods 
brought within the Board’s premises; 

(c) carrying passengers by rail or by 
other means within the limits of the port 
or port approaches, subject to such res- 
trictions and conditions as the Central 
Government may think fit to impose; and 

(d) receiving and delivering, trans- 
porting and booking and , despatching 
goods originating in the vessels in the 


of services 
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port and intended for carriage by the 
neighbouring railways, or vice versa as a 
railway administration under the Indian 
Railways Act, 1890. 

(2) A Board may, if so requested by 
the owner, take charge of the goods for 
the purpose of performing the service or 
services and shall give a receipt in such 
form as the Board may specify. 

(3) Notwithstanding anything con- 
tained in this section, the Board may, 
with the previous sanction of the Ceniral 
Government, authorise any person to per- 
form any of the services mentioned in 
sub-section (1) of such terms and condi- 
tions as may be agreed upon. 

(4) No person authorised under sub- 
section (3) shall charge or recover for 
such service any sum in excess of the 
amount leviable according to the scale 
framed under Section 48 or Section 49‘or 
Section 50. z 


(5) Any such person shall, if so re- 
quired by the owner, perform in respect 
of goods any of the services and for that 
purpose take charge of the goods and give 
a receipt in such form as the Board may 
specify. 

(6) The responsibility of any such 
person for the loss, destruction or deteri- 
oration of goods of which he has taken 
charge shall, subject to the other provi- 


‘sions of this Act, be that of a bailee under 


Sections 151, 152 and 161 of the Indian 
Contract Act, 1872. 


(7) After any goods have been taken 
charge of and a receipt given for them 
under this section, no liability for any 
less or damage which may occur to them 
shall attach to any person to whom a re- 
ceipt has been given or to the master or 
owner of the vessel from which the goods 
have been landed or transhipped.. 

Section 43: Responsibility of Board 
for loss etc. of goods— 

(1) Subject to the provisions of this 
Act. the responsibility of any Board for 
the loss, destruction or deterioration of 
goods of which it has taken charge shall, 

(i) in the case of goods received for 
carriage by railway, be governed by the 
provisions of the Indian Railways Act, 
1890; and 

(ii) in other cases, be that of a bailee 
under Sections 151, 152 and 161 of the 
Indian Contract Act, 1872. omitting the 
words “in the absence of any special con- 
tract” in Section 152 of the Act: 

Provided that no responsibility. under 
this section shall attach to the Board until 
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a receipt mentioned in sub-section 2) of- 
Section 42 is given by the Board, Ang 


(2) A Board shall not be in any way ` 


responsible for the loss, destruction or 
deterioration of, or: damage to, goods of 
which it has taken charge, unless notice 
of such loss or damage has been given 
within such period as may be prescribed 
by regulations made in this behalf from 
the date of the receipt given for the goods 
under sub-section (2) of Section 42.” 
It may be noted that Sections 42 and 43 
correspond to Sections 39 and 40 of the 
Madras Port Trusts Act. It would also be 
relevant to set out the definition of the 
expression ‘owner’ defined by clause (o) 
of Section 2 of the Act:— - 

“ “Owner” (i) in relation to goos, in- 
cludes any consignor,’ consignee,’ shipper 
or agent for the sale, custody, loading or 
unloading of such goods; and (ii) in rela- 
tion to any vessel or any aircraft making 
use of any port, includes any part-owner 


character consignee, or mortgagee in pos- ° 


session thereof.” 


11. For the sake of convenience, 
we may also set out Sections 151, 152 and 
161 of the Indian Contract Act after omit- 
ting the words as required by this Act:— 

“Section 151: In all cases of bailment 
the bailee is bound to take as much care 

- of the goods bailed to him as a man of 
ordinary prudence would, under 
circumstances, take of his own goods of 
the same bulk, quality and value as the 
bailee, 

Section 152: The bailee......... is not 
responsible for the loss, destruction or de- 
terioration of the thing bailed, if he has 

. taken the amount of care of it described 
in Section 151. 


Section 161: If, by the default of the 
bailee, the goods are not returned, deli- 
vered or tendered at the proper time he 
is responsible to the bailor for any loss, 
destruction or deterioration of goods from 
that time.” - 


12. Sections 42 and 43 occur in 
Chapter V relating to Works and Services 
to be provided at Ports, Sub-section (2). 
of Section 42 'provides that the Board 
may, if So requested by the owner, take 
-charge of the goods for the purpose of 
performing the service or services and 
shall give a receipt in such form as the 
Board may specify. The service or servi- 
ces which the Board performs are refer- 
red to in sub-section (1) which include re- 
ceiving, removing, shifting, transporting. 


‘storing or delivering goods brought with- - 
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in -the Board’s premises. The delivery of 


. goods contemplated: in clause (b) ‘of sub- 


section (1) is delivery to the consignee or 
his agent. It is thus clear that statutorily ` 
the Board is constituted as an intermedi- 
ary who receives the goods from the ship- 
per and delivers them to the consignee on 
‘presentation of the appropriate docu- 
ments, Sub-sections (3) to (6) deal with 
the performance of the said services by a 


- person authorised by the Board with the 


previous sanction of the Central Govern- 
ment and are not relevant for our pur- 
poses, Sub-section (7) is crucial for our 
purposes and it states that after the goods 
have been taken charge of and a receipt 
given for them under this section (obvi- 
ously under sub-section (2)) no liability 
for any loss or damage occurring there- 
after shall attach to any person to whom 
a receipt has been given or to the master 
or owner of the vessel from which the 
goods have been landed or transhipped. 
The question is whether this sub-section 
merely states the obvious i.e. whether_ it 
merely reiterates that once the goods are 
taken charge of by the Board. the shipper 
is no longer responsible as between him- 
self and the Board for any loss or damage 
occurring to the goods thereafter i.e, in 
other words. the statutory discharge of 
liability is confined to the inter se-rights 
and obligations between the shipper- and 
the Board or whether the said sub-section 
has any positive content namely whether, 
it puts an end to all the obligations of the 
shipper towards the consignee once the 
goods are delivered into the possession of 
the Board, making the Board responsible 
thereafter for the safe custody and pro- 
per delivery to the consignee, Reference 
may-also be had to the provisions of sub- - 
sections (1) and (2) of Section 43. Sub- 
section (1) states that the responsibility of 
the Board for the loss, destruction or de- 
terioration of the goods taken charge by. 
it and in respect of which a receipt under 
sub-section (2) of Section 42 has ‘been 
issued by it shall be that of a bailee un- 
der Sections 151, 152 and 161 of the Indian 
Contract Act. The said provisions of the 
Contract Act oblige the Board tc take 
such care of the said. goods as a man of 
ordinary prudence would take of his own 
goods in similar circumstances, while 
exonerating it from any loss or destruc- 
tion occurring to the goods in spite of 
such care taken by it. It is further pro- 
vided (by Section 161 of the Indian Con- 
tract- Act) that if òn account of the de- 


fault of the bailee, the goods are not re- 
turned; delivered or tendered-at the pro- 
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per time, he is responsible to the bailor 
for any loss, destruction or deterioration 
of the goods from that time, Sub-section 
(2) of Section 43 requires a notice to be 
given within the period prescribed by the 
Regulations (in the case of Visakhapat- 
nam Port the period prescribed by the 
Regulation is five days) if the Board is 
sought to be made responsible for the 
loss, destruction or deterioration of the 


goods taken charge by it and in respect- 


whereof it has issued a receipt under sub- 
section (2) of Section 42. In other words, 
the effect of Section 43 (1) is to make the 
Board ‘Bailee’s Bailee’ i.e. the shipper/ 
carrier’s bailee. Perhaps, for this reason 
the Supreme Court has referred to the 
Board as the ‘sub-bailee’. (See the obser- 
vations at page 944 of the decision report- 
ed in (1963) Supp 2 SCR 915). In this 
context, to show we were referred to cer- 
tain passages from Mulla’s Commentary 
that the liability of a common carrier is 


similar to the insurer of goods, that is to 


say: : 
’ "They were responsible for every in- 
‘jury to the goods occasioned by any 
means whatever, except only the act of 
God and the King’s enemies, Therefore, 
the mere proof of delivery of goods and 
injury thereto. unless caused by the act 
of God or the King’s enemies, was suffi- 
cient to entitle the plaintiff to compensa- 
tion without proof of negligence on the 
‘part of the’ defendant. These principles of 
the English common law applied in India, 
but they. were subsequently modified by 
legislation as respects common carriers. 
and the Carriers Act, 1865 now enables a 
ibailee of this class to limit his liability 
by special contract in the case of certain 
goods, but not so as to get rid of liability 
for negligence”. (See Pollock and Mulla 
on Indian Contract and Specific Relief 
Acts at page 660). 
“It is also held that: 

“In cases governed by the provisions 
of Sections 151 and 152, the loss or 
damage of goods entrusted to a bailee is 
prima facie evidence of negligence and 
the burden of proof, therefore to disprove 
negligence lies on the bailee.” (See at 
page 665 of the same Book). 


13. Now what Mr. Ramgopal con- 
tends is that sub-section (7) of Section 42 
has a positive content as construed by a 
Bench of this court and that it gives a 
complete statutory discharge to the ship- 
per/carrier once the goods are delivered 
to the Board and a receipt is obtained 
under Section 42 (2) of the Act. The 
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learned counsel points out that if Section 
42 (7) is construed as to mean that only 
the liability of the shipper to the Board 
is discharged, there was absolutely no 
need to have such a provision. It is obvi- 
ous if A delivers goods to B. A’s liability 
so far as B is concerned is discharged. He 
therefore contends that the obvious pur- 
pose behind enacting Section 42 (7) was 
to see that the liability of the shipper in 
every respect including his liability to 
the consignee is statutorily discharged, 
the moment the goods are put in charge 
of the Board and a receipt is obtained by 
the shipper. On the basis of certain obser- 
vations in the decisions reported in Swas- 
tik Agency v. Madras Port Trust (AIR 
1966 Mad 130) (supra), and G, E. Ship- 
ping Co. v. S. M. S. Saheb & Co, (AIR 
1959 Mad 367) (supra) the learned coun- 
sel contends that delivery to the Board is 
delivery to the consignee itself and argues 
further that at any rate the Board be- 
comes the agent of the consignor and the 
liability of the shipper/carrier definitely 
comes to an end with the delivery to the 
Board, Mr. Subrahmanya Reddy. the 
learned Standing Counsel for the Central 
Government ‘however contends that sub- 
sections (1), (2) and (7) of Section 42 must 
be read along with sub-section (2) of Sec- 
tion 43 and in the light of the observa~ 
tions of the Supreme Court in the case . 
referred to above. According to him, the 
Board is a sub-bailee and the bailee is 
not absolved of its responsibility for pro- 
per delivery of the goods consigned to.it 
on account of the delivery of the same to 
its bailee particularly when there is 
no privity of contract or any other rela- 
tionship between the consignee and the 
Board, He further contends that under: 
sub-section (2) of Section 43, the notice 
must be given only by the shipper/carrier 
and if so, reading all the provisions to- 
gether, the discharge of liability provid- 
ed for by sub-section (7) of Section 42 
should also be read as confined to and as 
limited to the inter se rights and liabil- 
ties between the shipper/carrier and the 
Board and not as absolving the shipper/ 
carrier of his liabilities to the consignee 
undertaken by him under the Bill of Lad- 
ing. According to the learned /counsel. 
there are no express or clear words in 
the statute so absolving the carrier of his 
liability (under the Bill of Lading) to de- 
liver the goods to the consignee. So far 
-as the Board is concerned, as already 


noted, the contention is that since no neg- 
ligence has been proved on its part. -no 
liability attaches to it and that the plain- 
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tiff has“no cause of action © peat: a 
suit against it. 


14. 
ing and effect of the provisions of Sec- 


tions 42 and 43, uninhibited by the deci-. 


sions, Sub-section (1) of Section 42 and 
particularly clause (b) thereof makes it 
clear that the Act has empowered the 
Board to undertake the services of receiv- 
ing, removing, shifting and transporting 
the goods from the ship to its ware- 
houses and stores and for storing the 
same in its premises and also delivering 
the same to the person entitled thereto, 
which would be the consignee or his 
agent. Sub-section (2) of Section .42 pro- 
vides for giving a receipt for the goods 
received, removed, shifted or transported 
from the ship ‘by the 
and under sub-section (7) the person re- 
ceiving the said receipt is absolved from 
any further liability for the loss or dam- 
age occurring to the goods thereafter. In 
other words, from the moment the receipt 
is given, -it is the Board that becomes 
responsible for the loss. destruction or 
deterioration of the goods and its liability 
is described to be that of a bailee under 
Sections 151, 152 and 161 of the Indian 
Contract Act vide sub-section (1) of Sec- 


tion 43. In this context, we are of the 


opinion that the notice contemplated by 
sub-section (2) of Section 43 should be 
given a limited meaning in the sense that 
the notice contemplated therein has to be 
given to the Board by the shipper/carrier 
to whom the receipt has been issued and 
the object of the said sub-section is to de- 
cide and dispose of any objections with 


respect to the correctness of the-receipt. 


issued promptly and immediately after 
. the goods are received by the Port Autho- 
rities. We are not prepared to construe 
the said sub-section as absolving the 
Board of its liability for loss or destruc- 
tion: altogether vis-a-vis the consignee on 
account of the shipper/carrier not having 
given the notice required by the said pro- 
vision, Obviously, the said receipt is issu- 
ed soon after the goods are shifted from 
the ship and the receipt is issued to the 
master of the ship and he alone will be 
in a position to raise any objections with 
respect to the-correctness of the said re- 
ceipt. Situations may perhaps arise where 
the Board itself may seek to rectify or 
modify the contents of the receipts soon 
after the receipt of goods. The consignee 
cannot be aware of the date of the shift- 
ing of the goods or the date of issue of 


the receipt to the master of the ship. The 


Now let us consider the mean- 
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- Regulations fix a period of five days for 
. giving the notice contemplated by the said 


sub-section. It may not be possible for 
the consignee, who may be in any part of 
India, even to know that such a receipt 
has been given and therefore, we are of 
the opinion that the said notice has to be 
given only by the person who receives 
the said receipt and not by the consignee 
and that the non-giving of such notice]. 


. does not absolve the Board of its liability 


Port: Authorities - 


~ 


for any loss or destruction vis-a-vis the 
consignee, It is no doubt true that sub- 
section (2) Section 43 refers to the receipt 
given under sub-section (2) of Section 42 
and therefore, the argument of the learn- 
ed counsel for the Board appears to be 
prima facie plausible that if the notice is 
not given within five days, the Board is 
not responsible for any loss whatsoever 
occurring for whatever reason, but on a 
closer consideration of the matter, we re- 
ject the said contention. To illustrate the 
fallacy of the said argument, it is suffici- 
ent to give one example, Take a ‘case 
where the goods may be landed from the 
ship on a particular-day and the receipt 
may be given which may be proper and 
no objection therefor may have been 
raised in that behalf. After five days and 
before the consignee receives the goods 
from the Port Authorities, there may be 
fire or Any other accident resulting: in loss 
or destruction of the said goods, Could it 
be contended that in such a case the Port 
Authorities would not be responsible be- 
cause notice of damage has not been given 
within five days of the issue of the receipt 
under sub-section (2) of Section 42? Si- 
milar instances can be multiplied to show 
the fallacy of the said argument, On this 
reasoning of ours therefore, i+ is the Board 
that is responsible for the loss occasioned 
to the ‘plaintiff and not the shipper/car- 
rier. This conclusion of ours is consistent 
with the opinion expressed by a Division 
Bench of this Court referred to above. ` 


15: Mr. Subrahmanya Reddy, 
however, contends that the observations 
of the Supreme Court in Trustees of the 
Port of Madras by its Chairman v. K. P. 
V. Sheik Mohamed Rowther & Co.. (1963 
Supp (2) SCR 915) (supra) run counter to 
the reasoning of the said Bench decision 
and consequently to our view also. We 
have examined the said decision of the 
Supreme Court and we are of the opinion 
that the observations made in the . said 
judgment have to-be understood in the 
context and-in the light of the questions 
and issues arising for decision in the said 
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case. The matter arose in a writ petition 
filed by certain steamer agents question- 
ing the introduction of scale ‘E’ in Chap- 
ter V of the Madras Port Trust Act, 1905 
whereunder charges to be paid by Mas- 
ters, owners or agents of vessels in res- 
pect of Port Trust labour requisitioned 
and supplied but not fully or properly 
utilised, were prescribed. The said charges 
were to be on account of the labour of the 
Port Trust rendered idle on account of 
some lapse on the part of the ship own- 
ers or on account of extra payment to 
labour for the simultaneous working of 
more than one hook at the vessel’s hatch. 
It was contended by the writ petitioners 
i.e. the steamer agents, therein, that they 
cannot be made liable for the said charges 
which should be borne by the consignee 
on the ground that the said charges do 
not pertain to the operations falling un- 
der the head of discharge of cargo from 
the vessel. It was their argument that the 
Port Authorities while receiving the goods 
at the quay or in the barge at moorings 
do so on behalf of the consignee and not 
on behalf of the shipper/carrier. On, an 
examinatioin of the provisions of the said 
Act, (the material provisions whereof are 
identical with the provisions of the pre- 
~ sent Act) it was held by their Lordships 
of the Supreme Court that performance 
of the services by the Board is at the re- 
quest of the ‘owner’, which is a general 
term including consignor, consignee, ship- 
per or agent and that since the steamer 
‘ agent normally requires the Board to 
undertake the said services in respect of 
the cargo tc be unloaded (and sinee he 
alone is expected to have full knowledge 
about the time of arrival of the ship, suit- 
ability of the berth therefor and the 
quantity in each of the consignment and 
other matters), it was held that the Board 
undertakes the said services on his behalf. 
It was further held that the ship owner is 
the bailee of the shipper, the consignor 
‘and that he is responsible for the delivery 
of the goods to the consignee or a trans- 
feree according to the terms of the Bill 
of Lading. Delivery to the Board was 
held not to be. a delivery to the consignee 
since there is no provision in the Act 
which constitutes the Board an agent of 
the consignee for the purpose of taking 
delivery of the goods. It was further held 
that the Board’s responsibility for the 
goods after it takes charge of the same is 
that of a bailee of the ship owner and not 
that of a bailee of the consignee, The 
Supreme Court did not ag ee with the 


submission that since the consignee has 


- the goods from the Board. In such 


A.I. R 


to get his goods from the Board and not 
directly from the Master of the ship. the 
Board acts as an agent of the consignee, 
since no provision to that effect was 
brought to the notice of their Lordships. 
It was further observed that the place of 
delivery in such case is shifted from the 
side of the ship to the warehouse where 
the Board stores the goods. Further, since 
the Board has a lien on the goods for the 
payment of the dues of the Board or the 
freight, it was held that the Board did . 
not hold the goods as an agent of the con- 
signee but that of the owner of the ship. 
The said observations were made in the 
context of the liability or otherwise of 
the shipowner to pay the charges in ac- 
cordance with the scales prescribed by 
the Board. It was not a case where the 
liability for the loss of the goods, while 
in the custody of the Board, arose for de- 
cision, We are of the opinion that the 
judgment of the Supreme Court is in no 
way inconsistent with the view taken by 
us. While it is true that the Board is not 
the agent of the consignee as observed by 
their Lordships, yet it undertakes to deli- 
ver the goods to the consignee or his agent 
by virtue of the provisions of clause (b) 
of sub-section (1) of Section 42 of the Act. 
and therefore, by law, the Board is in- 
troduced as a statutory medium between 
the shipper/carrier and the consignee. By 
virtue of the provisions of the said Act. 
the consignee cannot receive the goods 
directly from the ship. The ship owner 
has to deliver the goods necessarily to the 
Board andthe consignee has to receive 
cir- 
cumstances, if the goods are lost or dam- 
aged while in the custody of the Board - 
during the said interval, it is the Board’s 
responsibility and cannot certainly be the 
responsibility of the ship owner, While it 
is true that the Board is in-the nature of 
a bailee of the ship owner, yet it is nota 
bailee appointed by the ship owner volun- 
tarily. The ship owner has no choice in 
the matter. It is for this reason that sub- 
section (7) of Section 42 provides for a 
statutory discharge to the ship owner the 
moment he delivers the goods into the 
possession of the Board and obtains a re- 
ceipt therefor under sub-section (2) of’ 
Section 42, The responsibility of the Board 
is of course of the nature mentioned in 
sub-section (1) of Section 43,- which is 
again statutorily prescribed and is not a 
matter to be determined by an agreement 
between the ship owner and. the Board 
nor by the Common Law applicable in 


that behalf. This is also the understand- 


s 
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ing of the Madras High Court of the Sup- 


reme Court decision vide Madras Port, 


Trust v, Annamalai, AIR 1968 Mad 42 
(supra), which has been approved by 
Chippa Reddy, and Madhusudan Rao, JJ. 
in the Bench decision referred to above. 
It was observed by the Madras High 
Court: 

“We'do not see how those observa- 
tions of the Supreme Court can help the 
Port Trust in the context of the present 
case. It was not argued before us that 
even if the consignment had been correct- 
ly landed from the ship,. the consignee 
had no cause of action against the Port 
Trust for failure to deliver the proper 
goods. The Port Trust as a bailee must be 
deemed to have undertaken to deliver the 
goods according to the directions of the 
ship-owner from whom the goods had 
been taken charge of and statutorily the 
ship-owner got an absolute discharge on 
taking the receipt provided for under Sec- 
tion 39, sub-section (3) of the Act, It 
would not, therefore, be open to the Port 
Trust to contend that the consignee had 
no cause of action against them for non- 


delivery of goods which they had taken | 


charge of. Far from the view of the Sup- 
reme Court’ that the Port Trust is not an 
egent of the consignee when the goods are 
. delivered by the ship-owner helping the 
Port Trust. in our view, in a case like the 
present it only emphasises the liability 
of the Port Trust.” 

and again: 

“Under Section 39. (3) (Section 39 (3) 
of the. Madras Port Trust Act corresponds 
to Section 42 (7) of the Major Port Trusts 
Act) once a receipt is given that a parti- 
cular consignment had been taken charge, 
a complete disharge is given to the ship- 
owner. Section 39 refers to taking charge 
of goods.” 


The passages extracted by us above have. 


also been referred to with approval . by 
the Bench of this Court and-we are in full 
agreement with the same. 


16. ‘With respect to the meaning: 


and scope of sub-section (2) of Section 43 
of the Act, we have dealt’ with the same 
in the course of our discussion on the first 
question. We reiterate that the notice con- 
_ templated by the said provision has to be 
“given only by the Master of the ship or 
the person, whoever it may be, that re- 
ceives the receipt issued under Section 42 
(2) of the Act. The said notice pertains 
only to the correctness, or otherwise of 
the receipt. The receipt is not contemplat- 
ed to be issued by the consignee nor is 
the Board absolved of its liability for the 
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loss of the goods vis-a-vis the consignee 
only because the ship-owner has failed to 
give the notice under the said sub-section, 
As we have already indicated above, the 
goods may be lost or damaged after the 
prescribed period of five days from the 
date. of the said receipt and therefore the 
issuance of the said receipt has nothing 
to do with the responsibility of the Board 
.for the loss or damage to the goods while 
the goods are in its custody awaiting de- 
livery to the consignee. 


17. Now coming to the third ques- 
tion namely the coristruction to be placed 
upon Section 120 of the Act which reads 
as follows:— - 


“No suit or other proceedings shall be 
commenced against a Board or any mem- 
ber or employee thereof for anything 
done, or purporting to have been done, in 
pursuance of this Act until-the expiration 
of one month after notice in writing has 
been given to the Board or him stating 
the cause of action, or after six months 
after the accrual of the cause of action.” 


18. We are of the opinion that the 
two requirements in the said section have 
to be read conjunctively and not alterna- 
tively. In other words, not only the suit 
has to be filed within six months after the; 
accrual of the cause of action, but that, 
it has to be preceded by one ‘month's no- 
tice given in the prescribed manner, No 
doubt, the word ‘or’ is employed between 
the two clauses in the said section, but we 
are of the opinion that reading the said 
clauses alternatively would defeat the 
very object and intention of the said pro- 
vision and would lead to absurdity. The . 
contention of the learned standing coun- 
sel for the Central Government is that- 
if the suit is instituted within six months. 
no notice is required and that such a no- 
tice is required only when the suit is in- 
‘stituted after a period of six months from | 
the date of accrual of the cause of action, 
but in such a case there is no time limit. 
‘for the institution of the suit. The suit can 
be instituted even after say, five years. 
We cannot accede to such a contention, In 
fact, the learned counsel for the Board 
drew our attention to a decision of a 
learned Single Judge of this Court report- 
ed in Hyderabad Municipality v. T V. 
Sarma, AIR 1972 Andh Pra 96 on an 
identical provision occurring in Section 
685 of the Hyderabad Municipal Corpora- 
tion Act. It was held by the learned Sin- 
gle Judge relying upon a decision of the 
Calcutta High Court in Sadhiram ‘Atoi v. 
Kunja Behari Banerjee, AIR 1936 Cal 715 
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that the word ‘or’ has to be read as ‘and’ 
in the context. It is well settled that the 
word ‘or’ can be read as ‘and’ and vice 
versa, if it is necessary to give effect to 
the intention of the Legislature and to 
avoid any absurdity. We therefore can- 
not agree with the submission of - the 
learned counsel for the Union of India. 
The language of Section 120 of the Act is 
in the same terms as Section 80 of the 
Code of Civil Procedure which has been 
construed by the Supreme Court as man- 
datory, Now in this case, it. is admitted 
‘that notice as required by Section 120 of 
the Act was not issued by the plaintiff to 
the Board ‘before the institution of the 
suit. In this view, it is not necessary for 
us to further go into the question whe- 
ther it was necessary for the plaintiff to 
prove negligence on the part of the Board 
and whether the plaintiff is entitled to a 
decree in the absence of such a finding. 
19. The result of our discussion, 
unfortunate it may be, is that both the 
appeals have to be allowed and the suit 
dismissed. Defendants 1 and 2 are ‘not 
liable because they have properly deli- 
vered the goods to the Board and obtain- 
ed a receipt under Section 42 (2) of the 
Act making the Board liable for the said 
loss, And the suit as against the Board has 
to be dismissed for non-compliance with 
the provisions of Section 120 of the Act. 
In the circumstances of the case, there 
will be no order as to costs. t 
Appeals allowed. 
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G. Bulliswamy, Petitioner v. Smt. C. 
Annapurnamma, Respondent. 
Civil Revn. Petn. No. 2206 of 1974, 
D/- 21-10-1975." 
(A) Evidence Act (1872). S. 3 — 
’ ‘Court? — Rent Controller acting under 
the A. P, Buildings (Lease, Rent and Evic- 
tion) Control Act who is authorised to re- 
cord evidence of the parties before him 
by virtue of R. 8 (2) of the Rules framed 
under the ‘Act, is a Court within the mean- 
ing of S. 3. AIR 1964 Andh Pra 132, Dis- 
ting,; AIR 1975 Andh Pra 13, Rel. on. 
(Paras 6, 9) 
(B) Evidence Act (1872), S. 33 — Evi- 
dence given by a Handwriting Expert be- 
fore the Rent Controller — Deposition ad- 


*(To revise order of Ist Addl. Dist. Mun- 
sif, Visakapatnam, D/- 28-11-1974.) 
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.sary expense, As a matter of fact, 


A.L E. 


mitted under S. 33 in subsequent suit 
without compliance of conditions in S. 33 
— Interference in revision. (Civil P. C. 
(1908), S. 115). 

Where the lower Court hàd admitted 
the deposition of an expert witness re- 
corded in an earlier proceeding before the 
Rent Controller which is a judicial pro- 
ceeding, simply saying that if the deposi- 
tion is not admitted it would result in un- 
necessary delay and expense without 
giving any reasons for arriving at the 
conclusion, the conditions of S. 33 are not 
satisfied. In order to invoke S. 33, Evi- 
dence Act the Court should be satisfied 
that the presence of such an expert can- 
not be obtained without an amount of 
delay or expense which under the cir- 
cumstances of the case. the Court consi- 
ders unteasonable, Where the expert is 
readily available and it ig pre-eminently 
necessary that the evidence of such an 
expert should be recorded in open court 
so that the court may have an opportu- 
nity of assessing the value of such evi- 
dence, it cannot be said that the summon- 
ing of such expert would be an unneces- 
the 
court has acted illegally and with mate- 
rial irregularity in exercise of its powers 
in ordering the deposition to be. received 
in evidence. It is therefore a fit case for 
interference under S, 115 of the Civil 
P. C. Case law discussed. (Para 18) 
Cases Referred: .Chronological Paras 
AIR 1975 Andh Pra 13 = (1974) 2 Andh 


WR 189 9 
AIR 1971 SC 2324 = (1970) 2 SCR 368 

12 

AIR 1966 SC 153 = (1966) 1 SCR 102 12 

AIR 1964 Andh Pra 132 8 


AIR 1935 Rang 484 = 37 Cri LJ 256 11 
(1884) ILR 6 All 224 = 1884 All WN 55 
. - Al 

D. Satyanarayana, for Petitioner; K. 
Raghava Rao, for Respondent. 

ORDER :— This is a revision petition 
preferred by the plaintiff against the 
order of the learned First Addl. District 
Munsif, Visakhapatnam holding that the 
deposition recorded in H. R, C. 77/69 on 
the file of the Principal District Munsif, . 
Visakhapatnam was a deposition recorded 
by a competent Court in a judicial pro- 
ceeding and that it can be admitted in 
evidence under Section-33 of the Indian 
Evidence Act, thereby overruling the ob- 
jection raised by the petitioner to its ad- 
missibility. The plaintiff challenges that 
order in this revision. 

2. The petitioner herein filed . the 
suit O. S. No. 143 of 1970 for specific per- 
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formance of a contract of sale dated 3-3- 
1966 executed by the respondent herein 
in his favour, The respondent leased out 
the very same house to the plaintiff on a 
monthly rental of Rs. 35 and as the plain- 
tiff committed default in payment of rent 
the respondent filed a case in H, R..C, 77/ 
69 on the file of the Principal’ District 
Munsif, Visakhapatnam, sitting as Rent 
Controller under the provisions of the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act. In the. said 
proceedings the present petitioner con- 
tended that on 19-5-1967 he paid Rupees 
2,000 to the respondent in part payment 
of the sale consideration under the suit 
agreement of sale executed by the defen- 
dant in his favour. The contention of the 
respondent, however, in those proceedings 
was that the said payment dated 19-5- 
1967 is not true and that the endorsement 
to that effect on the suit agreement is a 
forged one. In those proceedings the sult 

. agreement was sent to a handwriting ex- 
pert for his opinion, He gave an opinion 
and the expert was examined as P.W, 1 
in those proceedings. He was also cross- 
examined. No doubt he opined that the 
endorsement marked as Ex. A-2 is a forg- 
ed one, 


3. In the present suit, after the 
evidence was over, the counsel for the 
defendant got summoned the original de- 
position of the handwriting expert which 
was recorded by the Rent Controller in 
H, R. C. 77/69. He wanted to make use of 
that deposition as evidence on his behalt 
Thereupon the plaintiff raised an objec- 

- tion that the deposition cannot be admit- 
ted in evidence under the provisions of 
Section 33 of the Indian Evidence Act 
because the Rent Controller is not a Court, 
nor is it a judicial proceeding within the 
meaning of Section 3 of the Indian Evi- 
dence Act. On the other hand, the respon- 
dent contended that the Rent Controller 
is a court within the meaning of Section 
3 of the Evidence Act ‘and that the depo- 
sition was admissible under Section 33. of 
the Evidence Act as otherwise unneces~ 
sary.delay and expense would ensue, | 


4. The lower court considered the 
respective ‘contentions of both the parties 
and passéd the- impugned‘ -order. The 
lower court held that the Rent Controller 
is a court within the meaning. of Section 3 
of the Evidence Act and’. therefore <the 
proceeding before him is a Judicial Pro- 
ceeding within the meening F Section 8 
of the Evidence Actie i: : X 5 
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5. - On the ground whether it is 
admissible or not, the lower court was of 
the opinion that if it is not admitted, it 
would result in unnecessary delay and 
expense and therefore it should be admit- 
ted'in evidence, The petitioner herein is 
challenging the ANADA on pout the 
points. 


6. Tating up the first point as to 
whether the Rent Controller is a court, 
we have to see the provisions of the An- 
dhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act. Under sub-rule (2) 
of Rule 8 of the Rules framed under this 
Act, which provides the procedure gov- 
erning the applications under this’ Act. 
the Controller shall give to the parties a 
reasonable opportunity to state their case. 
He shall also record a brief note of the 
evidence of the parties and witnesses, if 
any, examined on either side and upon 
the evidence so recorded and after consi- 
deration of any documentary evidence 
which may be produced by the -parties. 
pass orders on the application, The Rent 
Controller, therefore, has to record evi- 
dence of the parties or witnesses in such 
proceeding, Under Section 3 of the Indian 
Evidence Act, a ‘Court’ is defined as fol- 
lows:— 

“Court” includes all Judges and 

Magistrates, and all persons, except arbi- 
trators, legally authorised to take evi- 
dence.” 
The Rent Controller would therefore 
come within the purview of a person 
legally authorised to take evidence with- 
in the meaning of this definition. 

1. Section 33 of the Indian Evi- 
dence Act in so far as it is relevant for 
this purpose may be extracted below:— 

“Evidence given by a witness in a 
judicial proceeding or before any person 
authorised by law to take it, is relevant - 
for the purpose of proving, in a subse- . 
quent judicial proceeding, or in a later ` 
stage of the same judicial proceeding, the 
truth of the facts which it states, when 
the witness is dead or cannot be found, 
or is incapable of giving evidence, or is 
kept out of the way by the adverse party, 
or if his presence cannot be obtained 
without an amount of delay or expense 
which under the circumstances of the 
case, the Court considers unreasonable.” 
This section therefore makes. admissible 
the evidence given. by a witness im a pro- 
ceeding and which was recorded by a per- 
son authorised.-by law. in a later stage 
of the same proceeding or in a’ subsequent 
judicial proceeding. ‘ There is no dispute 
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that the present suit is a subsequent judi- 
cial proceeding. If the other terms of this 
section are satisfied, the evidence given 
before and recorded by the Rent Control- 
ler would be admissible in the suit und 
this section. . 

8 -In S. Mohd. Ali & Sons v. 
Madhavarao (AIR 1964 Andh Pra 132) it 


~ was held that the Court of a Rent Con- 


troller is not a Court within the meaning 
of Section 24 of the Civil P. C.. as a Rent 
Controller is not subordinate to the Dis- 
trict Court or the High Court, This deci- 
sion would not touch the point now un- 
‘der consideration, viz., whether the Rent 
Controller’s Court is a Court within the 
meaning of Section 33 of the Indian Evi- 
dence Act. It may be that the Rent Con- 
troller is not a Court for the purpose af 
. Section 24 of the Civil P. C. 


9. In G. D Malleswara Rao v.. 


Ranga Panaiah, 1974-2 Andh WR 189 = 
(AIR 1975 Andh Pra 13) it was held by 
my learned brother Ramachandra Rao J.. 
that the Rent Controller's Court is a 
Court within the meaning of Section 5 of 
the Limitation Act. I entirely agree with 
the reasoning in the said decision. For the 
purpose of the present case it is enough 
if the Officer, viz.. the Rent Controller is 
legally authorised to take evidence, I 
have already held, under the Rules fram- 
ed under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control: Act 
the Rent Controller is authorised to take 
evidence. He therefore comes within the 
meaning of a ‘court’ as contemplated hy 
Sections 3 and 33 of the Indian Evidence 
Act. x 


10. The next question is whether 
` the provisions of Section 33 of the Indian 
Evidence Act have been satisfied in this 
case. The lower court has put it on the 
ground that if the deposition is not ad- 
mitted it would result in unnecessary de- 
lay and expense. The lower court has not 
given any grounds or reasoning as to why 
it has arrived at that conclusion, No data 
has been placed before the lower court as 
to how defendant would incur any ex- 
pense and es to how the trial of the suit 
would unnecessarily be delayed, It may 
be noted that the expert, who, it is admit- 
ted, is residing at Nagpur has already been 
summoned to give evidence at Visakha- 
patnam in the proceeding before the Rent 
- Controller and the defendant has taken 
steps in that direction. It cannot, there- 
fore, be said that the expert is living ata 
very far off place beyond the reach of the 
parties, As regards the further expense to 
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be incurred by the defendant, no data or 
evidence has been placed before the 
Court. It is true that if a witness is sum- 
moned from a place beyond 200 miles he 
may have to be paid batta, and travelling 
allowance. But that does not mean that 
it would be an unnecessary expense as 
contemplated by this section. As regards 
the delay, I do not think that the sum- 
moning of an expert would cause any de- 
lay. Moreover, the evidence of the ex- 
pert, if, it is given before the Court, the 
Court will have an opportunity noi only 
to observe the demeanour of the witness 
but also to put some relevant questions to 
ascertain the truth of his statements, If 
the deposition which has already been 
recorded is merely admitted in evidence. 
the lower court will be deprived of such 
an opportunity. There is nothing to show 
that the same Presiding Officer is now 
trying the present suit. In any event, as 
the party is bound to prove his case by 
examining am expert, if he thinks that it 
is necessary for his defence, it cannot be 
stated that summoning of such an expert 
would be an unnecessary expense, 


11. Mr. Raghavarao, the learned 
counsel for the respondent relied upon a 
decision in J. G, G. Fernandez v. Empe- 
ror, (AIR 1935 Rang 484). It was held by 
the leaned Judge in that case that there 
was difficulty and expense involved in 
calling the witness in that case. The learn- 
ed Judge distinguished the earlier deci- 
sion reported in Queen-Empress v., T. 
Burke ((1884) ILR 6 All 224) stating that 
the conditions in that case were quite dif- 
ferent from those in the case considered 
by him. Each case would depend upon 
its own facts and it cannot be said that 
one case is an authority on the question 
of admitting or not admitting the deposi- 
tion recorded in an earlier proceeding. 


12, The learned counsel for the 
respondent relied very strongly upon the 
decision of their Lordships of the Sup- 
reme Court reported in Pandurang v. 
Maruti (AIR 1966 SC 153) wherein their 
Lordships defined the scope of Section 
115 of the Code of Civil Procedure. Their 
Lordships held as follows: 


“The provisions of Section 115 of the 
Code have been examined by judicial de- 
cisions on several occasions, While exer- ` 
cising its jurisdiction under Section 115, 
it is not competent to the High Court to 
correct errors of fact, however, ‘gross 
they may be, or even errors of law, un- 
less the said errors have relation to the 


‘jurisdiction of the court to try the dispute - 
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itself. As clauses (a), (b) and (c) of Sec- 
tion 115 indicate, it is only in cases where 
the. subordinate court has exercised a 
jurisdiction not vested in it by law, or has 
failed to exercise a jurisdiction so vested, 
or has acted in the exercise of its juris- 
diction illegally or with material irregu- 
larity that the revisional jurisdiction of 
the High Court can be properly invoked. 
It is conceivable that points of law may 
arise in proceedings instituted before 
subordinate court which are related to 
questions of jurisdiction, It is well settled 
that a plea of limitation or a plea of res 
judicata is a plea of law which concerns 
the jurisdiction of the Court which tries 
the proceedings. A finding on these pleas 
in favour of the party raising them would 
oust the jurisdiction of the Court, and so, 
an erroneous decision on these pleas can 
be said to be- concerned with questions of 
jurisdiction which fall within the purview 
of Section 115 of the Code. But an erro- 
neous decision on a question of law reach- 
ed by the Subordinate Court which has 
no relation to questions of jurisdiction of 
that Court, cannot be corrected by the 
High Court under Section 115.” 


The same proposition has been laid down 
by their Lordships of the Supreme Court 
in D. L. P. Housing Ete Co, v, Sarup 
Singh, (AIR 1971 SC 2324), 


_ 13. {í have, therefore, to see whe- 
ther this is a case for interference by this 
court under Section 115 of the Civil P, €. 
The lower Court has got no doubt juris- 
diction to admit the deposition recorded 
în an earlier proceeding before the Rent 
Controller, provided that the provisions 
of Section 33 of the Evidence Act are 
satisfied. In order to invoke Section 33, 
the lower court should be satisfied that 
the presence of such an expert cannot be 
obtained without an amount of delay or 
expense which under the circumstances of 
the case, the court considers unreasonable. 
The lower court has given a finding in 
Paragraph 3 of the order that it would 
result unnecessary delay and expense if 
the deposition is not admitted. As stated 
by me already, there was no data or evi- 
dence placed by the defendant before the 
lower court about the delay and expense. 
This finding therefore, that it would 
cause unnecessary delay and expense is 
mot based on any evidence. Moreover, the 
lower-court has not found that.it is un- 
reasonable to summon the presence of 
the witness as it would result in delay 
and expense. I have already observed 
that the expert. who has been examined 
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before the Rent Controller, is available at 
Nagpur even now in the same manner as 
he was available at the time when he 
gave evidence before the Rent Controller. 
It is also to be seen that there would be 
no delay in summoning such a witness to 
give evidence. Moreover, it is pre-emi- 
nently necessary that the evidence of 
such an expert should be recorded in open} ` 
court so that the court may have an op- 
portunity of assessing the value of such 
evidence, The contention of the. learned 
counsel that the finding of the lower 
court is a finding of fact cannot therefore 
be accepted. It is a finding which affects 
the jurisdition of the Court. As a matter 
of fact, the court has acted illegally and 
with material irregularity in exercise of 
its powers in ordering the deposition te 
be received in evidence, In these circum- 
Stances of the case I am therefore, of the 
opinion that this is a case for interfer- 
ence under Section 115 of the Civil P. C. 
14, In the result, the Civil Revi- 
sion Petition is allowed and the order of 
the lower court is set aside. The petitioner * 
will have his costs in this revision from 
the respondents, 
Revision allowed. 
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MADHAVA REDDY AND 
JAYACHANDRA REDDY, JJ, 


Shatzadi Begum Saheba and others, 
Appellants v. Girdharilal Sanghi and 
others, Respondents. 


C. C. C. A, No, 54 of 1972. D/- 9-10- 
1975. - 


(A) Contract Act (1872), S. 172 — 
Pledge or sale — Pledge and mortgage — 
Distinction between — Transaction whe- 
ther pledge, sale or mortgage — Deter- 
mination of — Agreement reduced to 
writing — Interpretation of — (Deed — 
Construction) — (T. P. Act (1882), Ss. 54 
and 58). 


Where the agreement between the 
parties is reduced to writing the nature 
of the transaction must depend upon the 
interpretation of the terms of the said. 
agreement and only if the terms are riot 
clear or are susceptible of more than one 


*(Against decree of Chief Judge, City 
Civil Court, Hyderabad, in O. S. No. 53 
of 1970.) oe 
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interpretation, the conduct of the parties 
and the surrounding circumstances may 
help to ascertain the real intention of the 
parties. (Para 6) 


B pledged certain shares of a com- 
pany with N to whom he had to pay 
Rs. 54,000. B requested the plaintiffs to 
redeem the said shares from N by paying 
’ Rə. 54,000 and to keep the said shares as 
pledge against the loan thus advanced to 
B. Accordingly the plaintiffs paid Rupees 
` 54.000 to N and redeemed the shares. B 
executed an agreement of pledge. Accord- 
ing to the salient terms of the agreement 
the ‘plaintiffs were to lodge the shares for 
transfer in their names immediately, B 
was given the right to pay the amount 
including the transfer fee and take deli- 
very of all these shares within a period 
of two years from that date. A further 
period of one year. thereafter was also 
given to B to take back these shares from 
the plaintiffs by paying the entire amount 
with 9 per cent interest, If the amounts 
_ were not paid even within the above sti- 
pulated period, the plaintifis were given 
the right to dispose of the shares in open 
market at the risk and responsibility of 
B, They were however, required to give 
him prior intimation. The plaintiffs were 
also given full voting rights in the com- 
pany on the said shares. As and when a 
part payment was made by B, the shares 
were to be delivered to him in proportion 
to such payment. The shares were accom- 
panied by blank transfer forms signed by 
the registered owners, The plaintifis sub- 
mitted these transfer forms and obtained 
transfer of these shares in their respec- 
tive names and one of them was elected 
as a Director of the Company. When B 
failed to pay the amount and redeem the 
shares even after several notices, the 
shares were sold at public auction, After 
deducting the amount realised by the sale 
of the shares, the principal amount and 
' the interest due was sought to be recover- 
ed by the plaintiffs. 


Held (1) that a reading of all the 
terms and conditions of the suit transac- 
tion evidenced by the agreement and the 
intention of the parties gathered from all 
the surrounding circumstances as also 
their conduct militates against the plea 
of sale of these shares by B in favour of 
the plaintiffs. The transfer of the shares 
in favour of the plaintiffs was not abso- 
lute. It was subject to certain conditions. 
This transfer was subject to B repaying 
the amount at any time within three 
_ years and asking for -return of these 
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shares, The transfer of these shares both 
under provisions of the Company Law as 
well as under the express terms of agrees 
ment gave the plaintiffs full voting rights 
in the company. B was, however. given 
the option to take back his shares at any 
time within two years of the agreement 
by paying only Rs. 54,000 and not full 
market price at the relevant time. The 
plaintiff could not refuse to re-deliver 
these shares to B if he chose to take them 
‘back within two years, Even at the end of 
two years but within one. year thereafter 
B had the right toa return of all the 
shares on payment of Rs. 54.000 and inte- 
rest at 9 per cent thereon. The plaintifis 
were bound to return the shares even 
then, The question of B paying Rs. 54,000 
with interest at 9 per cent could never 
have arisen and the parties would not 
have provided for the same if the transac- 
tion was one of sale. (Paras 13, 14) 


The fact that blank forms were exe- 
cuted in favour of the plaintiffs and that 
the plaintiffs were recorded as _ share- 
holders in the books of the Company and 
they also exercised the rights of the share- 
holders and one of them was elected as 
a Director is not a consequence which fol- 
lows only when there is a sale of shares; 
it may even result from a mortgage of 
shares, Case law discussed, (Para 11) 


(2) that the suit transaction con- 
stituted a mortgage. In bringing the 
shares to sale, the plaintiffs have only 
exercised their right under the agree- 
ment and not because they were pledgees, 

(Para 30) 

Whether a transaction .is one of 
“pledge” or a ‘mortgage’ is not often free 
frem difficulty. The T. P. Act refers to 
mortgages of immovable property and the 
Contract Act refers to pledges of move- 
able property but neither Act deals with 
mortgages of moveable property, Al- 
though the hypothecation and mortgage of 
moveables are not specifically mentioned 
in the Contract Act, but that Act not be- 
ing exhaustive law on the subject and as 
the abovesaid transactions have long 
been recognised as valid in India these 
transactions will have to be given effect 
to. In the absence of specific rules applic- 
able to any matter, the principle recognis- 
ed in the various Civil Courts Act is that 
the Courts should decide according to 
justice, equity and good conscience which 
is considered to be equivalent to the Eng- 
lish law whenever such law is applicable 
to Indian conditions, It is only under this 
principle that the hypothecation or mort< 
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gage of moveable property, although not 
specifically provided in the Contract Act 
are valid and a decree can be passed in 
enforcement of such transactions. 
(Paras 16, 19) 
- The main point of distinction be- 
tween a pledge and a mortgage is that the 
right of enjoyment of the property is not 
given to a pledgee, that right vests in a 
mortgagee, As the said transaction was 
something more than the right to enjoy- 
ment and the rights of the parties were 
governed by the terms of the agreement, 
the transaction -was a mortgage and not a 
pledge. The transferees enjoyed certain 
rights with respect to the shares which 
were given in their possession, Something 
more than mere delivery of shares with 
blank forms was intended by the parties 
the right to enjoyment of the shares was 
bestowed on the plaintiffs which is incon- 
sistent with an agreement of pledge; and 
consistent with mortgage. 
(Paras 23. 24, 30) 
Further the power of sale conferred 
by the express terms of the agreement 
between the parties does not make it e 
pledge inasmuch as the right of enjoy- 
ment of the shares is also created under 
the agreement in favour of the plaintiff. 
Case law discussed. (Para 28) 
(B) Limitation Act (1963), 
and 19 — Suit for recovery of money — 
Under the express terms of agreement 
the money lent could be paid by debtor 
at any time within 3 years from the date 
of agreement — Art. 113 and not Art. 19 
applies — Period of limitation would 
begin to run from the date when right to 
sue accrued —- Right to sue accrued on 
expiry of 3 years from the date of agree- 
ment and not from the date of execution 
of agreement — Hence suit filed within 3 


years after the period of repayment al- . 


lowed to the debtor, would mot be barred 

by limitation. (Paras 35, 36, 37) 

Cases Referred: Chronological -Paras 

AIR 1964 Andh Pra 201 = (1963) 1 Andh 
WR 394 18, 20 

AIR 1960 Andh Pra 273 = (1960) 1 Andh 
WR 234 i 


AJR 1956 Pat 32 = ILR 34 Pat 8 i 
AIR 1953 SC 235 = 1953 SCR 789 34 
AIR 1952 SC 47 = 1952 SCR 179 34 
AIR 1950 PC 68 = 77 Ind App 15 34 


AIR 1949 Nag 368 =: 1949 Nag LJ 147 29 
AIR 1943 Mad 73 = (1943) 1 Mad LJ 142 
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1940- 2 Mad LJ 456 


AIR 1946 Mad 929 = 
i 25 
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C. Balagopal, for Appellants; B. C. 
Jain, for Respondents Nos. 1 and 2. 

MADHAVA REDDY, J.:— This ap- 

peal by defendants 1 to 11 is directed . 


‘against the judgment and decree in O.'S. 


No. 53 of 1970 on the file of the Chief 
Judge, City Civil Court, Hyderabad, The - 
plaintiffs, respomdents 1 and 2 herein filed 
a suit for the recovery of a sum of Rupees 
57,751-90 together with interest pendente 
lite until realisation and costs against the 
estate of late Sri A. K. Babu Khan in the 

hands of defendants 1 to 11. f 


2. It is the case of the plaintiffs 
that late Sri A. K. Babu Khan pledged 
2650 shares of the Hyderabad Construc- | 
tion Company Limited, Hyderabad.’ 
through one Kapurchand Shrimal, Share 
and Stock Broker with Smt, Najeebunnisa 
Begum to whom Sri Babu Khan had to 
pay Rs. 54,000. Sri A. K. Babu Khan re- 
quested the plaintifis 1 and 2 and one Sri 
Hargovind Bajja] (who will be hereinafter 
referred to as the ‘plaintiffs’) who not he- 
ing available to join the plaintiffs in fil- 
ing the suit, has been impleaded as the 
12th defendant, to redeem the said shares 
from Smt, Najeebunnisa Begum by pay- 
ing Rs. 54,000 and to keep the said shares 
as pledge against the loan thus advanced 
to Sri A, K. Babu Khan. Accordingly, the 
plaintiffs paid Rs, 54.000 to Smt. Najee- 
bunnisa Begum and redeemed the shares. . 
Sri A. K. Babu Khan, executed an agree- 
ment of pledge on 6th July, 1965 marked 
Ex. A-1 in the suit, Incorporating the 
terms agreed upon between the parties, 
Sri A. K. Babu Khan executed a docu- 
ment on 6-7-1965 the salient terms of the 
said agreement are: 

(i) that the shares shall be lodged by 
the plaintiffs for transfer in their names: 


(li) that Sri A. K. Babu Khan would 
rédeem the shares at any time within two 
years on payment of the said amount 
without interest together with the amount 
of transfer fee; 


~ 
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(iii) that if the amount is not paid 
within two years, interest at 9% shall be 
charged for a period of one year; 

(iv) that if the amount is not paid, 


the plaintiffs shall be entitled to dispose - 


of the said shares at the risk and respon- 

sibility of Sri A, K. Babu Khan after inti- 
mating him. 

Accordingly the plaintiffs redeem- 

~ @d the shares by paying Rs. 54,000 

' to Smt. Najeebunnisa Begum and got the 


'. shares transferred in their name. In spite 


` of several demands, Sri A. K, Babu Khan 
and after his death, his legal heirs, defen- 
dants 1 to 11 herein, failed to pay the 
amount due and redeem the pledged 
_ shares, When no reply was given to the 

lawyer’s notice dated 14th August, 1969 
--the plaintiffs issued a further notice inti- 
mating the defendants that unless the 
shares are redeemed by payment of the 
amount due inclusive of interest, the 
_shares would be sold at public auction on 
10-4-1970 at the office of Sri B. C. Jain 
advocate and that the short fall, if any, 
would be recovered from them. A notice 
to that effect was published in the papers 
and hand-bills were also distributed inti- 
mating the share-brokers and intending 
purchasers about the proposed sale, But 
the defendants failed to pay the amount 
and redeem the shares, The shares were, 
therefore, sold at a public auction on 10-4- 
1970. After deducting the amount of 
Rs. 9.613-00 realised by the sale of the 
said 2650 shares, the principal amount 
and the interest due thereon at 9 per cent 
per annum from 6-7-1967 to 10-4-70 which 
comes to. Rs. 67,751-90 is sought to be 
recovered from the estate of Sri A. K. 
Babu Khan in the hands of the defen- 
dants. _ 

3. The defendants denied the 
plaint allegation for want of knowledge. 
They however, admit that Sri A. K, Babu 
Khan executed the agreement dated 6th 
July, 1965. But they contended that the 
interpretation. sought to be placed by the 
plaintiffs on the agreement is not correct. 
According to them, the transaction was 
not one of pledge but one of out and out 
sale with an option of repurchase being 
vested in Sri A. K. Babu Khan, They also 
pleaded that on the date of the agreement 
Sri A. K. Babu Khan was not the owner 
of the said shares and could not have 
created a valid pledge. A plea that the 
suit was barred by limitation was also 
raised, In the result, they prayed for the 
dismissal of the suit. 

4. The learned Chief Judge held 
that the suit transaction cannot by any 
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.stretch of imagination be described as a 


pledge but that the transaction under Ex. 
A-l-is one of sale. But at the same time 
he was of view that this finding. does not 
deprive the plaintiffs of their right to sue 
on the original debt on the principle of 
money had and received. He also held 
that the estate of late Sri A, K. Babu 
Khan was liable to discharge the amount 
of Rs. 54,000 borrowed by late Sri A. K. 
Babu Khan through P.W. 2 for the pur- 
pose of redeeming the shares from Smt. 
Najeebunnisa Begum. He further held 
that the cause of action arose at the end 
of two years period given under Ex. A-1 
to Sri A. K. Babu Khan for repayment of 


_ the amount and that the suit was not bar- 


ted by limitation. As regards the plain- 
tiffs’ claim of interest while declaring ‘that 
they were not entitled to interest till 
10-4-1970, it allowed interest of Rupees 
4.860-00 and future interest on Rupees 
49.446-90 at 6 per cent. 


5. In this appeal, the learned 
counsel for the defendants appellants 
strenuously contends that the defendants 
appellants must succeed upon the finding 
of the court below that the transaction 
‘was not one of pledge but one of sale. The 
question of money had and received can- 
not arise when the transaction is one of 
sale, According to him in any event as the 
transaction covered by Ex. A-1 is not one 
of pledge, this suit must fail). He also 
contends that inasmuch as it is filed be- 
yond three years of Ex. A-1 agreement 
the suit was barred by limitation. 

6. The agreement between the 
parties is reduced to writing on 6-7-1965. 
The nature of the transaction must depend 
upon the interpretation of the terms of 
the said agreement and only if the terms 
are not clear or are succeptible of more 
than one interpretation, the conduct of 
the parties and the surrounding circum- 
stances may help to ascertain the real 
intention of the parties. l 

1. The suit transaction relates to 
2650 shares of Hyderabad Construction 
Company Limited. As can be gathered. 
from that document, on the date of the 
agreement, these shares belonging to Sri 
A. K. Babu Khan were pledged by Sri 
Kapurchand Srimal with Smt. Najeebun- 
nisa Begum for Rs. 54,000, All but 100 
shares were fully paid up and they were 
standing in the name of different persons. 
1900 shares were in the name of State 
Bank of Hyderabad, 250 in the name of 
Mrs. Lala Bee Saheba. 300 in the name 
of H. M. Surati and 100 in the name of 
Indira Vadan H, Surati, The plaintiffs 
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were to obtain release of all these shares 
by paying Rs. 54.000 to Najeebunnisa Be- 
gum Saheba. They-were also to lodge 
these shares for transfer in their names 
immediately. Sri A. K, Babu Khan was 
given the right to pay the amount includ- 
ing the transfer fee and take delivery of 
all these shares within a period of two 
years from that date. A further period of 
one year thereafter was also given to Sri 
A, K. Babu Khan to take back these 
shares from the plaintiffs by paying the 
entire amount with 9 per cent interest. If 
the amounts were not paid even within 
` the above stipulated period, the plaintiffs 
were given the right to dispose of the 
shares in open market at the risk and res- 
ponsibility of Sri A. K. Babu Khan. They 
were however, required to give him prior 
intimation. The plaintiffs were also given 
full voting rights in the company on the 
said shares, As and when a part payment 
was made by Sri A. K. Babu Khan, the 
shares were to be delivered to him in pro- 
portion to such payment. Sri A. K. Babu 
Khan and the plaintiffs signed the agree- 
ment, This document is attested by two 
sons of Sri A. K. Babu Khan, one of whom 
is the fifth defendant. The execution of 
this agreement is not in dispute. It is also 
not disputed that thereafter the plaintiffs 
-paid Rs. 54,000 to Najeebunnisa Begum 
which is evidenced by the receipt, Ex, A-1" 
dated 8th July, 1965 and the shares were 
delivered to them. These shares were ac- 
companied by blank transfer forms sign- 
ed by the registered owners. Exs. X-2 to 
X-5 are the transfer forms which have 
been produced by D.W. 1, The plaintiffs 
submitted these transfer forms and ob- 
tained transfer of these shares in their 
respective names, Exs. X-6 to X-9 are the 
original entries in the registers of the 
Company and Ex, X-6a, Ex, X-7A, Ex. 
X-8A and Ex. X-9A are the true copies 
thereof, It may also be noticed that the 
first plaintiff was elected as Director of 
the Hyderabad Construction Company. 
He also filed a complaint against Sri A. K. 
Babu Khan alleging that he had failed to 
: gend a notice of the meeting of the Board 
of Directors, These documents are not dis- 
puted. These documents are also proved 
by the evidence.of D.W. 2 who is an em- 
ployee of the Hyderabad Construction’ 
Company. Sri A. K. Babu Khan never 
paid the amount and never took back 
these- shares.. A notice Ex. B-1 dated 12th 
_ July, 1968 was issued on behalf of the 
- plaintiffs to Sri A, K. Babu Khan calling 
upon him to pay Rs. 54,000 with interest. 
from 7-7-1967 to 6-7-1968 amounting to 
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Rs. 4.860-00 and Ra. 300-00 being the 
notice charges and redeem his shares with- 
in one week of receipt. of the notice fail- 
ing which he was threatened with a suit 
to recover the said amount. Sri A. K. Babu 


-Khan did not reply to the notice. Sri Babu 


Khan died in October 1968. Another no ` 
tice dated 14th August, 1969 was-issued 
on behalf of the plaintiffs through their .. 


Advocate to the heirs of late Sri “A: K.-- 


Babu. Khan, defendants 1 to 11 herein 


calling upon them to pay the amount _ 


Office copy of that notice is marked as 
Ex. A-2. Defendants 1 to 11 neither sent 
any reply nor paid the amount demanded. 
The plaintiffs thereupon got issued` an- 
other notice. Ex. A-3, dated 1-4-1970 in- 
forming the defendants 1 to 11 that if the 
emount of Rs, 54,000 together with inte- 
rest upto date amounting to Rs. 12,859 
end the notice charges of Rs. 300 are not 
paid within one week, all the 2650 shares 
would be sold in public auction on. 10-4- 
1970 at 4-30 p.m.. at the office of their 
Advocate Sri B.C, Jain and that what- 
ever amount is realised would be given 
credit to and a suit for the recovery of 
the balance of the amount and costs of 
auction would be filed. Exs. A-5 tò A-9 
are the postal acknowledgments of some 
of the defendants in this behalf and Ex. 
A-10 is one of the envelopes addressed to 
the tenth defendant which was returned. 
In reply to this notice, defendants 1 to 4 
published a notice under the signature of 
their Advocate in the ‘Siasat’ a local Urdu 
Daily and also in the English Daily ‘Dec- 
can Chronicle’ which are marked respec- 
tively as Exs, A-4 and B-5 to the effect 
that the shares were not pledged ag stat- 
ed but that they were sold to the plain- 
tiffs and others, According to Ex. A-3 
notice, auction was held on 10-4-1970. The 
auction proceedings are marked as Ex. 
A~11, The plaintiffs thereupon caused an~ 
other notice issued through. their Advo- 
cate Sri B. C. Jain on 4-7-1970 intimating 


the defendants that only a sum of Rupees ae 


9,613-10 were realised by-the sale of the 
shares and calling upon them to pay the 
balance of the amount of Rs, 54,406-90 
within seven days failing which a suit 
would be filed. The defendants not having 
See the amount, the suit was eventually 
e l 
` 8 In the context of the above se- 
quence of events and the evidence on re~ 
cord we may first examine whether the 
suit transaction was one of sale of shares 


-as pleaded by the defendants, 


9. It is significant to note that the 
consideration - for the transfer of the 
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shares in favour of the plaintiffs was not 
fixed per share. On the date of the suit 
transaction, these shares were pledged 
with Najeebunnisa Begum for Rs, 54,000. 
The plaintiffs were requested to obtain re- 
lease of these shares by paying a sum of 
Rs. 54,000 due to Najeebunnisa Begum 

: from Sri A. K, Babu Khan. Unless Sri 
A. K. Babu Khan thought the value of the 
shares was more than Rs, 54,000 he would 
not have obtained release of the shares 
by paying that amount, The amount paid 
to Najeebunnisa Begum was not the con- 
sideration for the sale of these shares in 
favour of the plaintiffs. It was in view 
of the ‘terms of the agreement, the plain- 
tiffs paid Rs. 54,000 to Najeebunnisa Be- 
gum and obtained transfer of shares in 
their, names, 


10. It was argued by Mr. Bala- 
gopal, the learned counsel for the appel- 
lants that only because there was a sale 
of shares in favour of the plaintiffs-res- 
pondents, blank transfer forms were sign- 
ed and delivered to them, they were given 
the right to vote and stand for election. 
In fact, their names were recorded in the 
books of the company as shareholders 
and on the strength of the shares one of 
them was also elected as a Director, One 
of the plaintifis also filed a complaint 
against Sri A, K. Babu Khan in a Crimi- 
nal Court for not giving him notice of the 
meeting of the Board of Directors. Thus 
the plaintiffs exercised all the rights of a 


purchaser of the shares’ and  therefore,. 


the transaction was one of sale and not 
a pledge, ` 


11. The fact that blank forms were 
executed in favour of the plaintiffs and 
that the plaintiffs were recorded as share- 
holders in the books of the Company and 
they also exercised the rights of the 
shareholders and one of them was elected 
as a Director is not a consequence which 
follows only when there is a sale of 
shares; it may even’ result from a mort- 
gage of shares. As observed by the learn- 
ed Author, Mulla in his book on 
the Transfer of Property Act, 1882, 
“Shares are moveable property in Indian 
Law and may be the subject-matter of a 
mortgage or a pledge......... A deposit of 
the certificates accompanied by duly exe- 
cuted blank transfer deed has been held 
to be a mortgage both in England and in 
India as the transaction clearly authorises 
the creditor to fill up the Piong and get 
his name registered.” 


12. Tn Narasayyamma v. Andhra 
Bank, AIR 1960 Andh Pra 273 it was held 
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that the mere obtaining of blank transfer 
of shares was not conclusive of whether 
the transaction is one of mortgage or 
pledge, The Court observed: ` 


isise obtaining of blank transfers is 
@ convenient mode of exercising the right 
of sale which the pledgee in law 7 entitl- 
ed to do.” 


13. Thus the above factors do not 
conclusively establish that the transaction 
is only one of sale. It all depends upon 
the cumulative effect of all the recitals in 
the agreement and the intention of the 
parties. A reading of all the terms and 
conditions of the suit transaction evidenc- 
ed by Ex. A-1 and the intention of the 
parties gathered from all the surrounding 
circumstances as also their conduct mili- 
tates against the plea of sale of these 
shares by Sri A. K. Babu Khan in favour 
of the plaintiffs, Vide (1901) 2 Ch 314 at p. 
316; (1902) 1 Ch 579; on) 1 Ch 632 and 
AIR 1956 Pat 32. - 


14. The transfer of these shares 
both under provisions of the Company 
Law as well as under the express terms of 
agreement gave the plaintiffs full voting 
rights in the company. Sri A. K. Babu 
Khan was, however, given the option. to 
take back his shares at any time within|- 





‘two years of the agreement by paying 


only Rs. 54,000 and not the full market 
price at the relevant time. The plaintiff 
could not refuse to re-deliver these 
shares to A, K. Babu Khan if he chose to 
take them back within two years. Even at 
the end of two years but within one year 
thereafter Sri A. K. Babu Khan had the 
right to a return of all the shares on pay- 
ment of Rs. 54,000 and interest at 9 per 
cent thereon. ‘The plaintiffs were bound to 
return the shares even then. The question 
of Sri A. K, Babu Khan’s paying Rupees 
54,000 with interest at 9 per cent could 
never have arisen and the parties would 
not have provided for the same if the 
transaction was one of sale. This shows 
that the transfer of these shares in favour 
of the plaintiffs was not absolute, It was 
subject to certain conditions. This trans- 
fer was subject to Sri A. K. Babu Khan 
repaying the amount at any time within 


three years and asking for return of these 


shares, In fact, one of the terms of the 
agreement stipulates that whenever part 
payment is made by Sri A. K. Babu 
Khan, the shares will be returned to him 


-in proportion to the amount paid by him. 


If the. shares were sold outright to the 
plaintiffs and the plaintiffs had purchased 
the same such a condition would not have 
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found a place in the agreement: This con- 
dition totally belies the claim- of the de- 
fendants that thé transaction was one of 
out and out sale and that the plaintiffs 
bad purchased these shares for Rs. 54,000. 
It is further stipulated that if the amount 
is not paid even within three years of the 
agreement, the plaintiff shall have the 
right to dispose of the shares in open 
market at the risk and: responsibility of 
the first party. The words “at the risk 
and the responsibility of the first party” 
clinchingly establish that Sri A. K. Babu 
Khan was primarily under en obligation 


to repay the amount at least within a. 


period of three years and take back the 
shares, The shares were held by the plain- 
tiffs only as security for the payments. If 
it was an out and out sale as pleaded by 
the defendants, the question of the shares 
being sold in open market at the risk and 
responsibility of Sri A. K. Babu Khan 
cannot arise, This could arise only if Sri 
A. K. Babu Khan still had an interest in 
the shares and that could subsist only if 
the transaction was not one of sale out 
right. The plaintiffs denied that there was 
any sale of shares in their favour and 
that is what P.W. 1 who is the first plain- 
tiff and. P.W. 2 Kapurchand Shrimal 
. through whom the shares were initially 
pledged with Najeebunnisa Begum and 
later taken delivery of by the plaintiffs by 
_paying Rs. 54,000 deposed. There is no 
evidence to the contrary. Sri A. K. Babu 
Khan had died, The only other witness 
who deposed anything in this behalf is 
the 5th defendant examined as D.W. 2. He 
is also the attesting witness of Ex. A-l. 
He deposed that he signed the document, 
Ex. A-1 when asked to do so by his father. 
He was neither told about the contents of 
the document nor did he himself read 
them, He frankly admits that his father 
did not tell him about these transactions. 
He deposed that after the plaintiffs left, 
his father told him that the plaintiffs have 
purchased the shares of the Company. He 
further deposes that his father never told 
bim that these shares were pledged with 
the plaintiffs, In the written statement he 
did not state this fact. When the 5th’ de- 
fendant had signed Ex. A-1 it is highly 
improbable that his father would have 
once again told him that the shares were 
sold to the plaintiffs. Further if it was a 
case of sale, there is no reason, why Sri 
. A. K, Babu Khan should not have given'a 
reply, to that effect in response to the 


notice, Ex. B-4. After the death of Babu 
Khan, even the defendants did not send. 


any reply. to the plaintiffs’ notice Ex. A-2. 
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Only in response to.. the: second notice, 
they.took up the plea that the shares were 
sold by Sri A. K, Babu Khan to the plain- 
tiffs, In the face of the’ recitals of the 
document, Ex. A-1, the evidence on re- 
cord and the conduct of Babu Khan andl. 
the defendants themselves, the plea of the 


defendants that there was a sale of these) ` 


shares in favour of the plaintiffs coupled 
with an agreement of repurchase cannot 
be upheld. The finding of the court below 
in this behalf cannot be sustained. 


i. If the transaction is not. one of 
sale, what then is it? Is it a pledge or a 
mortgage? The defendants-appellants con- 
tend that the plaintiffs can succeed only 
if.the transaction is proved to be one of 
pledge and according to them it is not a 
pledge. 


16. © Whether e transaction is one! 
of ‘pledge’ or a ‘mortgage’ is not often 
free fram difficulty. As observed “by the 
learned Author Mulla in the Transfer of 
Property Act, the Transfer of Property 
Act refers to mortgages of immovable 
property and the Indian Contract Act re- 
fers to pledges of movable property but 
neither Act deals with mortgages of mov- 
able property. Section 172 of the Indian 
Contract Act defines ‘pledge’ as follows: 


“The bailment of goods a9 security 
for payment of a debt or performance of 
a promise ig called ‘pledge’. The bailor is 
in this case, called the ‘Pawner’, The 
ailee is called the ‘Pawnee’,” 


17. ' The three essential features of 
a ‘pledge’ are: (1) there must be a bail- 
ment of goods ie, delivery of goods, 
(2) the batlment must be by way of secu- 
rity and (3) the ‘security must be for pay= 
ment of a debt or a performance of a pro 
mise. As observed in Sanjiva Row’s ‘com~ 
mentaries on Indian Contract Act “a 
‘pledge’ is delivery of goods by the pled- 
gor to the pledgee by way of ‘security 
upon a contract that they shall when the 
debt is paid or the promise is performed 
be ‘returned or otherwise disposed of ac- 
cording to the directions of the pledgor... 
Sica .A pledgee does not have the right of . 
ownership, though he hes the rights of a 
pledgor which include only- the right of 
possession, but not the right of enjoy- 
ment; a pledgee has the right of disposi- 
tion which is limited to disposition of 
pledgee’s rights only and of a sale only 
after notice and subject to certain. limi- 
tation.” While the owner has the right 
of possession as well as. the right of en- 


‘joyment and right ‘of disposition, the 
- pledgee` has only the right of possession 
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but not the right of enjoyment. The pled- 
gee’s right of disposition is governed by 
the terms of the piedge and is limited to 
the recovery of the amount due to him 
under that pledge. 
18. In Kunhum Elaya Nayar v. 
Krishna Pattar. (1942) 2 Mad LJ 120 = 
(AIR 1943 Mad 74) where there was a 
_ mere- deposit of shares certificates with- 
` out any deed of transfer, the transaction 
was held to be one of pledge. But a depo- 
sit of certificates accompanied by a duly 
executed blank transfer deed constitutes 
a mortgage. In case of a pledge a special 
interest and not special property is trans- 
ferred to the pledgee who is impliedly 
authorised to sell the goods pledged in 
’ ease of default in accordance with the 
provisions of the Contract Act. In case of 
mortgage however, a general but limited 
property is transferred to the creditor but 
the possession may or may not be trans- 
ferred to the mortgagee. Where money is 
advanced by way of loan upon the secu- 
rity of goods the transaction may take 
the form of a mortgage or a pledge. 


“The distinction between a pledge 
and mortgage is that while under a 
pledge there is only a bailment, under 
mortgage there is one sort of transfer 
of right of property by way of security...” 


In a judgment of a Single Judge of the 
High Court in Md. Sultan v. Firm Ram- 
pratap Kannya Lal, AIR 1964 Andh Pra 
201 it was held: 


“A pledge is the delivery of goods by 
the pledgor to the pledgee ‘by way of se- 
curity upon a contract that they shall 
when the debt is paid or the promise is 
performed, be returned or otherwise dis- 
posed.of according to the directions of 
the pledgor. A pledge would -therefore, 
create an estate which vests in the pled- 
gee, which is distinguishable from owner- 
ship since an owner owns (a) the right of 
possession, (b) the right of enjoyment and 
-(c} the right of disposition. But a pledgee 
does not have the right of ownership 
though he has the rights of a pledgee 
which include only the right of posses- 
. sion but not the right of enjoyment. A 
pledgee has the right of disposition which 
is limited to the disposition of pledgee 
rights only and of a sale only after notice 
and subject to certain limitations as is 
clear from the various provisions of the 
Indian Contract Act.” 


19. It is therefore to be recognis- 
ed that although the hypothecation and 
mortgage of moveables are not specifical- 
ly mentioned in the Contract Act, but 
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that Act not being exhaustive law.on the 
subject and as the abovesaid transactions 
have long been recognised as valid in 
India these transactions will have to be 
given effect to. In the absence of specific 
Tules applicable to any matter, the princi- 
ple recognised in the various Civil Courts 
Act is that the Courts should decide ac- 
cording to justice, equity and good 
conscience which is considered to be equi- 
valent to the English Law wherever such 
law is applicable to Indian conditions, It 
is only under this principle that the hy- 
pothecation or mortgage of moveable pro- 
perty, although not specifically provided 
in the Contract Act are valid and a decree| - 
can be passed in enforcement of such 

transactions, 


20. The Privy Council in In Re- ` 


‘The Odessa, 1916 AC 145 emphasises that 


the notion of enjoyment is excluded from 
the concept of pledge and if something 
more than mere possession of shares is 
given to the creditor it ceases to be a 
pledge. The distinction between a pledge 
and a mortgage has ‘been referred to in 
Md. Sultan v, Firm Rampratap Kannya- 
lal, AIR 1964 Andh Pra 201 at p. 204 in’ 
the same words as pointed out by Sanjiva 
Row in his Commentaries on the Indian 
Contract Act, in Radhakrishnan v. Mad- . 
ras Peoples’ Bank, AIR 1943 Mad 73 
Leach, C. J. pointed out the distinction 
between mortgage and pledge thus: 


“The difference between a mortgage 
and a pledge of goods is that in a mort- 
gage the ownership of the goods passes, 
whereas in a pledge the pledgee gets pos- 
session, but no right to the goods beyond 
what is necessary to secure the debt.” 

21. A Bench of this Court in Nara- 
sayyamma v. Andhra Bank (supra) point- 
ed out the essential distinction between 
a pledge and a mortgage in the following 
words: 

“Unlike a pledge, a mortgage acquires 
a general property. in the thing mortgag- 
ed subject to the right of redemption of 
the mortgagor. In other words the legal 
estate in the goods mortgaged passes on 
to the mortgagee. But a pledgee has cnly 
the special property in the goods pledged, 
namely, the right of retainer of the goods 
as security, and in case of default he 
must either bring a suit against the paw-. 
ner or sell the goods after giving a rea- 
sonable notice. Whether a particular 
transaction is a mortgage of moveable 
property or a pledge can only be deter- 
mined by reference to the intention of 
the parties and other surrounding cir- 
cumstances.” 
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22. In that decision the - Division 
Bench pointed out that as shares are treat- 
ed as moveable property in ‘India, the 
mere fact that along with the instrument 
of security some shares were delivered 
along with the blank share transfer forms 
duly signed without more, does not mean 
that the transaction is one of mortgage. 
A pledge of shares can also be accompa- 
nied.by blank transfers, Obtaining of 
blank transfers is a convenient mode of 
exercising the right of sale when the 
pledgee in law is entitled to do, 


23. In view of the above position 
of law the contention of the learned 
counsel for the appellants that since the 
blank transfer- forms are obtained, it is 
necessarily a pledge cannot ‘be upheld. 
Such forms may be obtained both in case 
of pledge as well as mortgage. But the 
main point of distinction between a pledge 
and a mortgage is that the right of enjoy- 
ment of the property is not given to & 
pledgee, that right vests in a mortgagee. 
In the instant case, itis seen that the 
shares were not only accompanied by 
blank transfer forms but under the egree- 
ment Ex. A-1, the transferee was specifi- 
cally given the right to obtain the trans- 
fer of shares in his favour and also exer- 
cise the rights of a shareholder. In fact 
it was stipulated that the shares shall be 
lodged for transfer by the plaintiffs in 
their names immediately. ` 


24, Accordingly transfer of shares 
was effected in favour of the plaintiffs 
and they exercised the right of voting; 
one of them was also elected as director. 

Thus the transferees enjoyed certain 
rights with respect to the shares which 
were given in their possession. Something 


more than mere delivery of shares with 


blank forms was intended by the parties 
the right to enjoyment of the shares was 
bestowed on the plaintiffs which is incon- 
sistent with an agreement of pledge; and 
consistent with mortgage. 


25. The learned counsel for the 
appellant next contends that if it were a 
mortgage the plaintiffs could not have 
exercised the right of private sale and 
that establishes that it is not a mortgage. 
In case of mortgage, he could have only 
enforced the right of a mortgage by suing 
for the sale of the shares or for the ap- 
pointment of a Receiver; the plaintiffs 
could not have sold them privately. In 
this behalf reliance is placed upon a judg- 
ment of the Madras High Court in Ven- 


katachalam v. Venkatrami, AIR 1940 Mad- 


. sion, the learned counsel for 
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929. That was a case of mortgage of land 

and the crop. The court held that so far 

as the land is concerned it is mortgage of 

immoveable property and .governed by 

the provisions of the Transfer of Property 

Act but as regards the crop, it was held 

to be a mortgage of a moveable property 

and the mortgagee could only enforce the 

right of mortgage by suing for sale of the | 
property. A mortgagee of a moveable pro- 

perty is not entitled to claim possession, `: 
his right is only to enforce the mortgage | 
by suing for sale of the property -or for . 
the appointment of a receiver to secure 

possession of it in order that his security - 
may be realised. Basing upon this deci- 

the appel- 

lant contends that since there is a provi- 

sion in the suit agreement for private sale 

that constitutes only a pledge and not .a 

mortgage and therefore the plaintiff could 

not have sold the share privately; their 

only remedy was to approach the court. 

Be that as it may, if this contention.-of 

the appellants is accepted that establishes 

the suit mortgage to be a pledge. How- 

ever, in-our view, the fact that the par- 

ties have agreed that the subject-matter 

of the security may be sold in case of de- 

fault without intervention of the Court 

does not necessarily imply that the trans- 

action is one of pledge. Even in the case 

of mortgage of moveables the parties 

could so stipulate and shares have always 

‘been deemed to be moveables in India. 

Even in the case of a mortgage of move- 

ables if under the terms of the contract 

entered into between the parties a right 

of private sale is given, that could be ex- 

ercised, As stated by the learned Author, 

Mulla in his book on Transfer of Pro- 

perty Act, it is not as if the right. of pri- 

vate sale could be vested only under a 

pledge and that constitutes the distin- 

guishing feature between a mortgage and 

a pledge. 


26. In In re Ahmed, AIR 1932 
Bom 613 Kania, J. held that even a mort- - 
gagee of moveables has a right to sell: 
without the intervention of the court 
He further held that 


“the rights of a mortgagee of a move- 
able property are not in any way inferior 
to the rights of a pledgee because the 
mortgagee has the general estate in the 
property which is mortgaged to him. Be- 
sides he has the right to sell the property 
without the intervention of the court if 
the mortgagor after a proper notice is 
given to-him to repay the money, fails to 


do so.” `- 
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27. In Deverges v, Sandeman 
Clark & Co., (1902) 1 Ch 579 Lord Justi- 
ces declared that the mortgagee of shares 
(the mortgage not being by deed) has in 
the absence of an express power of sale 
an implied power to sell the shares on 
default by the mortgagor in payment of 
the amount due at the time appointed for 
payment, or if no time be fixed then on 
the expiration of a reasonable notice ‘by 
the mortgagee requiring payment on 4 
day certain.” oar 

28. In Ex parte Official Receiver 
in Remorritt, 18 Queen’s Bench Divi- 
sion 222 it was declared thet when if a bill 
of sale contains an express power for the 
grantee to seize the goods, the grantee 
when he has seized the goods has power 
to sell them after the expiration of five 
days fixed by Bills of Sale Act, 1882. We 
have, therefore, no hesitation in holding 


that the power of sale conferred by the - 


express terms of the agreement between 
the parties does not make it a pledge in- 
asmuch as the right of enjoyment of the 
shares is also created under the agreement 
in favour of the plaintiff. 


29. In Jagannath v. Fatechand 
AIR 1949 Nag 368 following the decision 
in Nanhuji v. Chinna, (1911) 10 Ind Cas 
869 (Nag), the Bench held that as there 
is no statute governing the mortgage of 
moveables, parties are exclusively bound 
by the terms of the agreement and the 
right of the mortgagee is to foreclose is 
regulated by the contract, Having regard 
to the terms of the agreement the court 
held that the transaction therein to be one 
of mortgage and not pledge. In Radha- 
krishna v. Madras Peoples’ Bank. Ltd. 
(supra) Leach C. J, observed that a mort- 
gage can also be a pledge, A Bench of the 
Andhra Pradesh High Court in Nara- 
sayamma v. Andhra Bank (supra) held 
the transaction to be one of pledge not- 
withstanding the shares being accompani- 
ed by blank transfer forms. 


30. In the instant case, the shares 
were given into possession of the plaintiff 
they were authorised to lodge, them with 
the company and obtain their transfer in 
their favour and also exercise the rights 
of a shareholder, Thus rights more than 
what vest in a pledgee were created in 
favour of the plaintiff. They were given 
the right to enjoy these shares so long as 
the amount is not paid by the defendants. 
For payment of the amount a period of 
three years was given and in default the 
plaintiffs were given the right to sell the 
shares at the risk and responsibility of 
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the defendants. Though this right is a 
right akin to that of a pledgee that itself 
does not exclude the transaction from be- 


to be a mortgage, This transaction may! 
also amount to a pledge but as it is some-| 
thing more than that and the rights of the] 
parties are governed by the terms of Ex. 
A-1 it is held to be a mortgage. In bring- 
ing the shares to sale, the plaintiffs have 
only exercised their right under Ex. A-1 
and not because they were pledgees. In 
our view the suit transaction constitutes 
a mortgage. 

_ 31. It was next contended by the 
learned counsel for the appellants Mr. 
Bala Gopal that if the transaction is one 
of a mortgage the plaintiffs cannot be 
granted the relief prayed for, for they 
have sought the relief in the suit on the 
footing that the suit transaction is one of 
pledge. He points out that neither in the 
notice issued prior to the suit nor any- 
where in the plaint has the suit transac- 
tion been described as a mortgage, it is 
only referred to as a pledge and relief. 
was sought on that basis, If the plaintiffs 
had put forward a case of a mortgage, 
the defendants would have taken several 
pleas in defence. They would, therefore, 
be prejudiced if any relief is granted to 
the plaintiffs on the footing that the suit 
transaction is a mortgage. 

32. If we examine the plaint end 
the prior notice, it cannot be said that the 
plaintiffs described the suit transaction as 
a mere pledge and that they have never 
implied that it is one of mortgage. At the 
most it could be said that they had not 
taken a clear stand on this aspect. 


‘33.- In the plaint the suit agree- 
ment is no doubt referred to as an agree~ 
ment of pledge, but at the same time the 
salient terms of the agreement are enu- 
merated. One of the. terms of the agree~ 
ment is that Sri A. K. Babu Khan shall 
redeem the shares at any time within twa 
years. The question of redemption can 
arise only in the case of a mortgage. 
Though in the first notice, Ex, A-2 dated 
14-8-1969 issued on behalf of the plain- 
tiffs, the shares were said to be pledged 
with the plaintiffs and defendant No. 12, 
it was also stated therein that Sri A. K. 
Babu Khan should redeem the shares at 
any time within two years on payment of 
Rs: 54,000 and as he had not redeemed the 
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shares even after the third year, they are 
entitled to claim interest at 9 per cent 
end that the estate of Sri A: K. Babu 
Khan was liable to meet the claim. In the 
final notice, Ex, A-3 dated 1-4-70 issued 
` before the institution of the suit this 
transaction was neither referred to as A 
pledge nor as a mortgage. Only a demand 
for the amount due together with interest 
and the charges of the notice was made 
and it was stated that the shares shall be 
sold by public @uction, In view of the 
above, what all\could be stated at the 
most is that the plaintiffs were not clear 
in their mind as to~ whether the suit 
transaction amounted’ to a pledge or a 
mortgage. But it, cannot be categorically 
held that the description of the suit agree~ 
ment in the plaint wholly excludes the 
notion of a mortgage. The crucial terms 
of the document have been. stated in the 
notices as well as in the plaint. The docu- 
ment itself is filed along with the plaint. 
In these circumstances, it is for the Court 
to construe whether the agreement con- 
stitutes a pledge or a mortgage. The mere 
fact that the plaintiffs have termed it as 
a pledge although it is a mortgage cannot 
be a ground for refusing the relief which 
they are entitled to on the terms of the 
agreement which are not in dispute. 
Whatever relief the plaintiffs are entitled 
to on the facts found by the Court must 
be awarded. 


34. © It is, however, argued that if 
the plaintiffs are awarded relief on- the 
. footing that the suit transaction is a mort- 
gage the defendants would be prejudiced, 
‘but what other defences were open to 
them, it is not stated. Merely because the 
plaintiffs specifically did not plead this 
a3 a mortgage, they cannot be denied the 
relief they are entitled to under that 
agreement. No doubt as contended by the 
learned counsel for the defendants appel- 
lants and as laid down in Kanda v. 
Waghu, AIR 1950 PC 68 that the determi- 
nation in a case should be founded upon 
a case to be found in the pleadings and 
as observed in Trojan & Co. v. Nagappa 
Chettiar, AIR 1953 SC 235 = (1953 SCR 
789) it is well settled that the decision of 
a case cannot be based on grounds outside 
the pleadings of the parties and that it is 
the case pleaded that has to be found. In 
that case where. the plaintiffs had based 
his claim for a certain sum of money on 
the ground that the defendant had sold 


certain shares belonging to him without - 


his instructions but he was not able to 


prove that the sale was not authorised by 


stitutes a mortgage, 
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him the Supreme Court reversing the de- 
cision of the High Court held that the 
plaintiff could not be-given a decree for 
the sum: claimed on the ground of failure 
of consideration ‘as he had not set up any | 
such alternative claim in the plaint or 
even at the later stage’ when he sought to 
amend the plaint. But in this case, it can- 
not be said that the claim of the plaintiff 
for the recovery of the money due does 
not arise from the pleading and the terms 
of the agreement. Whether that agreement 
constitutes a pledge or a mortgage’ it is 
for the Court to determine. As. laid down 
by Privy Council even in Kanda v. 
Waghu, AIR 1950 PC 68 (supra) all that 
is necessary is that “the determination of 
cause should be founded upon the - case 
to be found in the pleadings or. involved. 
in or consistent with the case thereby 
made.” As discussed above a case of mort-’ 
gage is clearly made out by the pleadings: 
in this case. There is no statute governing 
mortgage of moveables and very many 
features of a mortgage and a pledge are 
similar. If in these circumstances,’ when 
the party while describing the suit agree- 
ment to be a pledge filed the agreement 
executed between the parties-the relief 
which follows from such agreement can- 
not be denied..In Kedar Lal v. Hari Lal, 
AIR 1952 SC 47 Fazal Ali J, speaking for 
the. Court said: 


“I would be slow to throw out a 
claim on a-mere technicality of pleading 
when the substance of the thing is there 
and no prejudice:is caused to the other 
side, however, clumsily or -inartistically 
the -plaint may be worded. In any event, 
it is always open to a Court to give. a 
plaintiff such general or other relief as it 
deems just to the same extent ag if it had 
been asked for provided that occasions no 
prejudice to the other side beyond what 
can be compensated for in costs.” 

That dicta squarely applied to the facts 
of this case for we are uneble to see what 
prejudice the defendants would suffer. 
We therefore, hold that in the present case 
the plaintiffs are entitled to the relief on 
the footing that the suit agreement con- 


35. The only other question that 
remains to be considered‘ is whether the 
suit is barred by limitation, That conten- 
tion is based on the ground that the right 
to sue for the recovery of the amount ac- 
crued to the plaintiffs on the date -when 
the loan was advanced and the suit agree- 
ment was executed-ie.on 6-1-1965. Ac- 


~ > [amount was issued on 12-7-1968. 
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cording to the defendants the suit ought 
to have been filed within three years of 
the suit agreement ie. before 6-7-1968 
and the suit filed on 18-6-1970 is barred 
-by limitation. It is Article 19 that is ap- 
plicable, But a reading of the agreement 
would clearly show that the plaintiff had 
_|no right to demand payment of the 
. amount at any time after the execution of 
the agreement, Sri A. K, Babu Khan was 
‘|given the right to pay at any time within 
‘two years without being Hable to pay in- 
terest, He was given a further period of 
one year to pay the amount with interest. 
The plaintiff was not therefore obliged 
to file a suit within the period of three 
--|years. He had the option to wait till the 
-- Jexpiry of the three years and demand the 
_|payment-of the principal with interest 
thereafter, Art..19 of the present Limita- 
tion Act which corresponds to Art. 57 .of 
‘the old Act reads as follows: . 


Three When the loan 


_ * For money payable 4 
years. ig made.’ 


_ for money lent. 


36.. This provision is a general 
article applicable for suits for recovery 
of money lent, That would be applicable 
when the right to recover the amount is 
based on mere lending of the amount and 
the suit is based on the factum of lending 
and not governed by any agreement giving 
option to the debtor to pay after a certain 
-period stipulated, under the agreement, 
Obviously the creditor cannot enforce his 
claim within that period. Any suit filed 
within that period could be successfully 
resisted by the debtor under the terms of 
the agreement ss premature. Having re- 
gard to the terms of the suit agreement, 
the plaintiffs could not enforce their claim 
for the recovery of the amount lent at 


any time within three years. The present © 


Jsuit in our view, is one for. which no 
period of limitation is provided elsewhere 
in the new Act and therefore, Article 113 
.|would apply. That provides a period of 
three years and the period would begin 
to run from the date when the right to sue 
accrues, In the instant case, the suit is 
filed within three years after the period 
_|for repayment allowed to Sri A. K. Babu 
Khan, The first notice demanding the 
There~ 
after the second notice Ex. A-2 was issued 
on 14-8-1969. A further notice Ex. A-3 
was issued on 1-4-70 in response to which 
alone the defendants respondents denied 
their. liability to pay by publishing a noti-~ 
fication in the Urdu Daily ‘Siya Sat’ on 
9-4-1970, The plaintiffs sold the shares by, 

public auction on 10-4-1970 . and aftel 
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issuing a further notice, Ex. A-12 on 4-6- 
1970 have instituted the present suit. The 
right to sue in our view, accrued to the 
plaintiffs on the expiry of the three years| - 
from the date of the suit agreement when 

in spite of demand the defendants did not 

pay the amount due under the agreement 

The suit is, therefore, held to be within 

limitation in Yellappa v. Desayappa, 

(1906) ILR 30 Bom 218 on which reliance 

ig placed by the learned counsel for the 

defendants-appellants, the suit was held 

to be barred by limitation. But that was 

a suit for the recovery of money secured 

by a pledge it was construed to be a suit 

for money lent and the period of limita- 

tion was held to be three years from the 

time the loan was made. So also in the 

ease in Saiyid Ali Khan v. Debi Prasad, 

(1902) TLR 24 AH 251. Following the ear- 

lier decision in Madan Mohan Lal v. 

Kanhai Lal, (1895) ILR 17 All 284 the 

court held that the suit of a pawnee to 

recover the balance of his debt after ac- 

counting for the proceeds of the sale of 

the articles pledged is governed by Arti- 

cle 57 of the Second Schedule to the 

Indian Limitation Act, 1877 viz. three 

years from the date of the loan and the‘ 
suit brought beyond that period was bar- 

red by limitation, But these cases were 

cases of pledges of moveables and not 

cases of mortgages, f 


37. Further it does not appear 


that in any of those cases the debtor or 


pledgor was given the option to pay the 
amount at any time within three years of 
the pledge. These two decisions in our 
view do not apply to the facts of the pre- 


sent case, firstly because the suit transac- 


tion is one of mortgage and secondly be- 
cause under the express terms of the 
agreement the money lent could be paid 
by the debtor any time within three years] ` 
from the date of the agreement. The suit 
is therefore held to be within time. 


38. In view of the foregoing dis- 


cussion this appeal fails and is according- 
ly dismissed with costs, ° 3 


Appeal dismissed, 
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.K- R. Zillaparishad High School 
Committee, Katuru, Appellant v. The 
State of Andhra Pradesh and others, Res- 
pondents, 


Writ Appeal No, 390 of 1975, 
18-9-1975.* 


(A) Constitution of India, Art. 226 — 
Who can apply — President of School- 
Committee, if can file writ petition. W. P. 
No, 2925 of 1975, D/- 20-5-1975 (Andh 
Pra), Reversed; (1957) 2 Andh WR 250, 
Overruled; AIR 1969 Cal 149 held not 
good law in view of AIR 1966 SC 828. 

The School Committee represented by 
its President can file the writ petition. 
The President of the School Committee in 
law, is a trustee of the amounts collected 
from the villagers for the public purpose 
of constructing the high school building 
and providing a playground for the stu- 
dents and he represents that School Com- 
mittee, When the High School -Committee 
has been recognised to be a legal entity 
and treated as. such by the Collector as 
_ well as the Government in the very order 
sought to be impugned in writ petition, 
it does not lie in the mouth of the res- 
pondents (State Government etc.) to raise 
the technical objection of locus standi 
and the maintainability of the writ peti- 
tion for the first time at the stage of argu- 
_ ment. (Para 8) 


The fact that the President of the 
School Committee is one of the donors of 
a portion of the land given for the play- 
ground and the fact that the High School 
has been named after the ancestor of the 
principal donors, would speak for itself 
that the President and other members of 
the said donor’s family have certainly an 
interest. in the property which can be 
safeguarded in the writ proceeding. Hence 
- the President of School Committee has 
interest and locus standi to maintain the 
writ petition when the revision before the 
State Government against the order of 
Collector was filed by the President and 
the order in revision was communicated 
to him only. AIR 1976 Andh Pra 165, Dis- 
tinguished: W. P. No. 2925 of 1975, D/- 
20-5-1975 (Andh Pra), Reversed; (1957) 2 
Andh WR 250, Overruled; AIR 1969 Cal 
149 Held not good law in view of AIR 
1966 SC 828, : (Paras 8, 9) 


* (Against judgment” of Chinnappa Reddy 
J in W. P. No. 2925 of 1975, D/- 20-5- 
1975.) e3 ; s 
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(B) Constitution of India; Art, 226 — 
Jurisdiction of High Court — Collector’s 
order against School Committee to shift 
fencing of playground — Order resulting 
in grave injustice to public institution — 
Order must be quashed. W. P. No. 2925 of 
1975, D/- 20-5-1975 (Andh Pra), Reversed. 


- The school authorities were actually - 
using the entire land gifted under the re- 
gistered document dated 1-7-1948 as a 
playground for the students since more. 
than 25 years. When they decided to plant 
cement pillars and have a barbed wire 
fencing on the northern side of the play- 
ground, Harijans residing in the Harijan- 
wada, filed an application on 5-6-1972 to 
the Panchayat Board requesting for leav- 
ing 6 yards width of way as a pathway to 
reach the public latrines) The District 
Collector, Chairman of the Zilla Parishad, 
Executive Engineer and some others had 
inspected the disputed land. There was no ` 
material on record to show or establish 
that any of the school committee mem- 
bers or its President was either present on 


‘that occasion or an opportunity to make 


representations with regard to the prob~ 
lem was given, The very operative por- 
tion of the the Collector’s order was di- 
rected against the school committee to 
shift the fencing of playground by 9 feet 
width, The order of the Collector was 
maintained in revision before the State 
Government. The writ petition by Presi- 
dent of School Committee was rejected 
by the Single Judge. On Letters Patent 
Appeal: : 


Held (i) that it was not for- the Dis- 
trict Collector to hold that there was a 
custom or usage by a particular section 
of the people when the matter was in 
dispute. It was the province of the Courts | 
of law, but not an executive officer like 
the District Collector, to pronounce upon 
custom and usage. The District Collector 
acted high-handedly and arbitrarily by 
taking. the law into his own hands, AIR 
1968 SC 718, Rel on, (Para 10) 


(ii) that the District Collector, who 
did not even afford opportunity to the 
School Conimittee to represent their stand 
in the matter, did not think it his duty to 
look into the registered documents (gift 
deeds of the disputed land), The Collec- 
tor’s order resulted in grave injustice to 
the public institution. (Pares 11, 12) 


(iii) that the order of the District 
Collector which merged in the revisional 
order of the Government must be quash- 
ed. The school authorities could not be 
evicted from the disputed land by force. 
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W. P. No, 2925 of 1975, D/- 
(Andh Pra), Reversed, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1976 Andh Pra 165 = (1965) 2 Andh 
WR 385 5,9 
AIR 1969 Cal 149 ==: 1969 Lab IC 268 7 
AIR 1968 SC 718 = (1968) 2 SCR 366 10 
AIR 1966 SC 828 = (1966) 2 SCR 172 7 
AIR 1962 SC 1044 = (1962) Supp 3 SCR 1 
tae 7 


20-5-1975 


(1957) 2 Andh WR 250 7“ Oe 
A. Venka for Appellant; 
Govt. Pleader (for Nos. 1 and 2); and P. 
Babulu Reddy (for Nos, 3 and 4), for Res- 
pondents. i 
. . KONDAIAH, J.:— This appeal is di- 
. rected against the order of our learned 
brother, Chinnapa Reddy, J. in W. P. No. 
2925 of 1975 dismissing the writ petition 
filed by the appellant on the ground that 
a regular suit is the appropriate remedy 
_ for determining the title and ownership 
of the property in question. 

. 2, We may briefly state the mate- 
` rial facts leading to this appeal: The 
School Committee of Batur Village, Gan- 
navaram taluk in the district of Krishna 
formed in or about the year 1945-46 col- 
lected the requisite funds and donations 
from the villegers.for the construction of 
a High School building and acquired a 
site for the school building as well as 
playground for students, Kadiyala family 
of Katur village had gifted at the request 
of the villagers as well as the then Dis- 
trict Board authorities, Ac. 5-39 cents of 
land.in R. S. No. 813/2 for the construc- 
tion of the school ‘building or for use as 
playground of students or garden’: under 
a registered deed dated 1-7-1948. The re- 
citals in the registered deed show that 
Surredi Venkatramaiah the present Presi- 
dent of the School Committee also had 
gifted to:the same institution a land ad- 
joining the land gifted by the Kadiyala 
family. Thereafter a regular building to 
locate the school has been constructed 
with the funds collected by the school 


committee and the students have been 


using the land gifted by Kadiyala family 
as a playground since that time, Subse- 
quently, the management of the school 
has been entrusted to the authorities of 
the then District Board. The High School 
was named after Kadiyala Ramayya, the 
ancestor of the principal donors, 

The school building and the play- 
ground adjoin the Harijanwada of Katur. 
The very building of the High School is 
ou one side of the. site belonging to the 
High School and the remaining portion 
adjoining the school building is being ad- 
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mittedly used as the playground. The 
school authorities. decided to plant - 
cement pillars and have a barbed wire 
fencing on the northern side of the play- 
ground for the construction of which the. 
Zilla Parishad authorities, Krishna in 
fact, sanctioned the requisite sums of 
Rs. 5,000 and Rs, 11,000 in the years 
1970-71 and 1972-73. Pursuant to the de- 
cision taken by the school authorities and 


- the subsequent sanction of the requisite 


amounts by the Zilla Parishad, the cement 
pillara have been planted in execution of 
the work and when the barbed wire was 
sought to be put, some of the represen- 
tatives of the Harijanwada have filed a 
representation on 5-6-1972 before the 
Gram Panchayat. Translation of the said - 
representation reads as follows: 

“Towards south of our Harijanwada 
there is pofamboke land Sri Parishad 
High School has been using. the above 
poramboke land as playground, Now they 
want to construct a wire fence so that no 
outsider may enter the ground. 


If our Harijanwada catches fire, we 
would not have any easy way out, if that 
fence is constructed. In order to go quick-. 
ly to the latrine constructed for Harijan 
women, as there fs no way on the south- 
ern side we will be put to lot of inconve- 
nience, Therefore we request you kindly 
to give six yards width of way east to 
west in the above poramboke land and 
thereby create all conveniences to us fo 
which we will be ever grateful.” : 
Thereupon the Panchayat Board passed 
a resolution on 12-6-1972 requesting the 
Chairman, Zilla Parishad to grant a tho- 
roughfare to the Harijans as requested by 
them in their application. Subsequently 
a petition to the Chairman, Zilla Parishad, 
Krishna District has been sent by the 
Harijans of the village with a similar re- 
quest. Therein it was stated that Ac. 5-39 
cents in R, S. No. 813/2 is a poramboke 
and it is used as playground for the stu- 
dents of the Zilla Parishad High School 
and ‘the High School Committee is now 
proceeding to lay cement poles and fix 
barbed wire fencing on the northern ex- 
tremity of the said poramboke and there- 
by cutting off the passage from the resi- 
dences of Harijans to the East as they 
have been doing so for the past several 
decades’. Till 1974 nothing seems to have 
actually happened. The site was inspect- 
ed by the then District Collector, Sri 
K. R. Venugopal, the Chairman of the 
Zilla Parishad, the Executive Engineer 
and some others. Subsequently, the Dis- 
trict Collector Sri K. R. Venugopal passed 
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the impugned order. on 25-9- 1974 ‘which 
reads as follows:— 


“The residents of the Harijanwada, 
Katur village have represented that they 
‘have been using a strip of Poramboke 
land in R. S, No. 813/2 as a pathway to 
reach the public latrine situated to the 
east of the playground of the Zilla Pari- 
shad High School Katuru and that in 
order to ensure the pathway to the lava- 
tories along side of. the said playground, 
the school committee may be asked - to 
shift the fencing leaving the footpath of 
8 feet which has alway$ been used by the 
residents of the Harijanwada, The site 
under reference lies in R. S. No. 813/2 and 
it has been inspected by the Collector on 


1-9-1974, During the inspection it is esta- 


blished ‘beyond doubt that the residents 
of the Harijanwada- have been using the 
pathway along side the playground for 
over a long time. To enclose the play- 
ground in R, S. No. 813/2 with a fence by 
the High School Committee cutting across 


the pathway is unfair and it is against’ 


the custom and usage and is calculated to 
deprive the Harijan residents of the faci- 
lity of the pathway running along side of 
the playground to reach the latrines. As 
the fencing proposed to be put up is cal- 
culated to harm the interests of the Harix 
jans, the school committee is directed to 
shift the fenciig beyond the said pathway 
of 9 feet width so that the clearance be~ 
tween the Harijanwada and pathway 
which has always been used: by the Hari- 
jans may continue to be available to them 
as it is an indispensable passage to the 
place used by them for lavatory purpose. 


_ The Revenue Divisional Officer, Nuz« 
vid is requested to take immediate neces- 
sary action to see that the fencing is shift- 
ed beyond the aforesaid pebivey as indi- 
cated above.” 


The High School Committee was directed 
to shift the fencing beyond the said path- 
way of 9 feet width so that clearance be- 
tween the Harijanwada and the pathway 
may continue to be availeble to them. 
According to the Collector, the act of the 
High School Committee in cutting across 
the pathway is unfair and is against “cus- 
tom and usage and is calculated to deprive 
the Harijan residents of the pathway run- 
ning along side the playground to reach 
the latrines.” Though no notice or. oppor- 
tunity was given to the school commit- 
tee or its President before passing the 
impugned order, a copy of the order was 
marked and communicated to the Presi- 
` dent of the School: Committee through 
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the Headmaster, P. H. School, Katur, Ag- 


. grieved by the decision of the Collector, 
< the-appellant preferred a revision to the 
. State Government on 4-10-1974. Though 


stay of the operation of the order of the 


. District Collector was granted by the 


Government on 11-10-1974. Pending final 
orders on the revision petition, the revi- 
sion was finally rejected on 12-5-1975. It 
was pointed out in the Government order 
that the Collector, Executive Engineer 
and Chairman of the Zilla Parishad ins- 
pected the site but no objection was rais- 
ed for the alienation of the 9ft. width of 
site along the northern border of the 
school to the pathway for Harijans . and 
there was already a beaten pathway along .. 
the northern border of the school site to 
indicate that it was used by the résidents 
of the Harijanwada. It was further ” ob- 
served thus: 


“there are no records-in the office ‘ol. 
the Zilla Parishad and the Collector, Kri- 
shna showing the land donated by. Kadi-’, 


yala families, that the site in question is ` 


recorded in the village accounts as poram- 
boke and that the petitioner could not 
establish any facts detrimental to the 
running of the school provided the path- 
way to the Harijans is formed along side. 
the northern border.” 


Aggrieved by the decision of the Govern- 
ment, the appellant filed the writ petition 
to quash the orders of the Government 
and the Collector and to issue a Manda- 
mus restraining the respondents, their 
subordinates and servants from interfer~ 


-ing with the school authorities’ possession. 


of the land on the northern side. The 
learned Single Judge refused to entertain 
the writ petition and dismissed the same 
as stated earlier, 


3. Sri A. Venkataramana, the 
learned counsel for the appellant contend- 
ed that the Panchayat Board, Zilla Pari- 
shad as well as the District Collector and 
the Government erroneously proceeded on 
the basis that the land which is actually 
used for more than 25 years by the High 
School students as playground is a po- 
ramboke ignoring the registered gift 
deeds executed by Kadiyala family mem- 
bers on 1-7-1948 and other donors in res- 
pect of 9 acres of land for the spécific 
purpose of the school ‘building and the 


. playground. -at the specific request, in’: 


writing, of the then Special Officer of the 
District Board, Krishna in his proceedings 


. dated 30-3- 1948 and the school building 


was constructed immediately thereafter 


and, the authorities, in the circumstances, 
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bave no jurisdiction to evict the school 
authorities from the land in dispute under 
law and the land gifted by the donors 
for the specific purpose of constructing a 
school building or playground cannot be 
alienated by the Zilla Parishad, nor can 
the school authorities be evicted by the 
Revenue authorities on the ground that it 
is an unlawful and illegal encroachment 
of Government land. 


He further submitted that the alleged 
entry in the Adangal to the effect that 
this land is a playground poramboke is a 
concocted one brought into existence by 
the Revenue authorities:at the instance 
of the Collector, and in any event, such 
documents or evidence cannot prevail 
over the registered gift deed of the year 
1948 when there were no disputes amongst 
‘the parties and wherein it was specifically 
mentioned that the land belonged to the 
ancestors of the donors as “Vanam thota” 
- and no one has any title to or possession 
in it and the same must be utilised for the 
specific purpose of playground, and that 
even if the land belonged to Government 
as poramboke, the Collector is not em- 
powered to arbitrarily and high-handedly 
dispossess the school authorities from the 
land in dispute as he is also bound in law 
to take appropriate proceedings under the 
Land Encroachment Act after observing 
>- the procedure prescribed therein but can- 
not take law into his own hands and act 
in a high-handed manner. According to 
' the counsel even the Zilla Parishad can- 
not, without following the procedure 
prescribed therefor, alienate the land in 
dispute to the Harijans on the assumption 
that it belonged to it. 


4. This claim of the appellant is 
strongly resisted by the learned Govern- 
ment Pleader for Panchayat contending 
inter alia that the land in dispute, though 
in the possession and enjoyment of the 
school and used as playground since more 
than 25 years, really belongs to the Gov- 
ernment as it is a playground poramboke 
that the Collector is empowered to give 
this land for the purpose of locating a 
pathway or road for the convenience of 
the Harijans who are living nearby, that 
the impugned: order of the Collector was 
passed with the concurrence of the Zilla 
Parishad and that the direction given by 
the Collector to the School Committee to 
shift the fencing beyond the pathway of 
9 feet width is not shown to be in any 
way detrimental to the functioning of the 
High School or the playground. Further, 
it is contended that the writ petition by a 
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School Committee, an unregistered asso- 
ciation, is not maintainable and there is 
no locus standi for the appellant-petition- 
er to file the writ petition and the order of 
the Collector has merged with that of the 
Government which passed the order after 
following the procedure prescribed under 
Section 72 of the Andhra Pradesh Zilla 
Parishads and Panchayat Samithis Act 
and in any event, the impugned orders are 
administrative orders but not quasi-judi- 
cial orders and the same are not liable to 
be quashed as the respondents 1 and 2 
have ample power and discretion to pass 
the same. 


5. Sri Babulu Reddi, the learned - 
counsel for the respondents 3 and 4, 
adopted the stand taken by the Govern- 
ment Pleader and added that the writ pe- 
tition is liable to be dismissed on the 
ground that there is a dispute with regard 
to title to the land in question and cited 
the decision of a learned Single Judge of 
this court in W. P. No, 6111 of 1973, Dj/- 
8-7-1975 = (AIR 1976 Andh Pra 165) to 
the effect that the power conferred on the 
High Court under Art. 226 of the Consti- 
tution is only discretionary and it may not 
be exercised except in cases of manifest 
injustice. 

6. Upon the respective contentions 
advanced on behalf of the parties, the fol- 
lowing questions arise for decision: ` 


1. Whether the writ petition by the 


‘petitioner-school committee is or is not 


maintainable? 


2, Whether the impugned orders of 
the Collector and the State Government 
are liable to be quashed with a direction 
to the respondents not to interfere with 
the enjoyment of the disputed site by the 
petitioner and the construction of fence 
by the school authorities as prayed for? 


7. We shall first advert to the 
maintainability or otherwise of the writ 


‘petition. The preliminary objection as to 


the maintainability of the writ petition is 
two-fold: (1) The School Committee, an 
unregistered association, has no ‘locus 
standi to file the petition and (2) the 
School Committee has no interest in the 
property in dispute. In support of this 
claim the Government Pleader relied 
upon the decisions in Country Tobacco 
Merchants’ Association v. Krishna Mar- 
ket Committee, Vijayawada, 1957-2 Andh 
WR 250, and Director General, Ordnance 
Factories Employees’ Association v, Union 
of India, AIR 1969 Cal 149. In the - first, 


case, the learned Judge, Jaganmohan 


1976 


the cocoanut tope should be valued on 
the basis of 15 times the net profits.” 

The views of the Madras High Court are 
consistent with the view of this Court in 
1884 Bombay High Court Printed Judg- 
ments 150. The Madras High Court has 
also held that if the land is assessed land, 
then the mere fact that cocoanut is grown 
would not take such land under sub-cl. 
(e) so as to attract the Court-fee on the 
basis of its market value or. in other- 
words, such a land would not become a 
garden within the meaning of sub-clause 


(e) and be liable to Court-fees on its mar- ' 


ket value. > 


16. In Mumtaz Begum v. Aman 
Ullah Khan, AIR 1964 J, and K., 34, the 
learned Judges, after considering several 
decisions, observed that the term “gar- 
den” connotes a small piece of land which 
is usually adjacent to a dwelling house 
and used for the purpose of growing 
flowers, vegetables or fruit for human 
consumption or is kept in order to 
beautify and add to the grandeur or value 
of the dwelling house or is otherwise 
used for pleasure. In that case, the 
plaintiff had brought a suit for a declara- 
tion that she was entitled to 1/8rd of the 
suit property which consisted of lands in 
village Zakura Tehsil Ganderbal and vil- 
lage Gulab Bagh Tehsil Ganderbal. In 
para, 6 of her plaint, the plaintiff had 
made a mention of the fact that a portion 
of the land in suit was converted into an 
orchard and the rest of it was under cul- 
tivation. The trial Court held that the 
plaintiff should value her plaint, so far as 
the orchard was concerned, at its market 
value, It was noted by the learned 
Judges that the trial Court as well as the 
plaintiff had used the word “orchard”, 
but while passing the order the trial Court 
had confused the word “orchard” with 
the word “garden”, This was a case in 
which on the same land part of it was 
used for growing fruits and the rest of it 
was under cultivation. 


17. Bearing in mind these variots 
decisions and if regard be had to the pro- 
visions of the Maharashtra Land Revenue 
Code, 1966, and the Bombay. Tenancy and 
- Agricultural Lands Act, 1948. I am of 
the opinion that the term “garden” must 
be given the meaning in (1889) ILR 12 
Mad 301 (FB), ILR 40 Mad 824 = (AIR 
1918 Mad 805) and AIR 1964 J. and K. 34. 
The term “garden” implies as referring 
primarily to its putting up for orna- 
mental or for affording pleasure and de- 
light or as one on which vegetables, 


errre m aa i 


Higa tan 
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fruits and flowers are - grown. Such a 
garden is usually an appendage to a 
welling house and its chief object is to! 
add grandeur and beautify the living 
place. 


18. Another view which emerges 
is that if land is assessed land, the case 
cannot fall in para (e) of clause (v) of 
Section 7 of the Central Act or clause (v) 
of Section 6 of the Bombay Act. In 
Madhaorao v, The State of Maharashtra, 
74 Bom LR 798 = (AIR 1972 SC 45) 
their Lordships were not required to 
consider as to what is a “garden”, but in 
considering the provisions of the Bombay 
Act, laid down that (i) where the subject- 
matter is land, the Court-fee has to be 
calculated according to what has been- 
provided in sub-clauses (a), (b) and (c) of 
Section 6 (v) with regard to these cate- 





‘ gories of land; (ii) where the subject- 


matter iş land but such land has not 
been assessed to land revenue and is not 
covered by sub-clauses (a), (b) and (c) 
then the Court-fee will have to be cal- 
culated under some other provision of the 
Mahcvashtra Act or the Central Act but 
not. on the basis of the value of the land, 


and (iii) where the subject-matter is a 


house or garden, the Court-fee has to be 
paid according to its market value, Thus, 
where land is assessed to land revenue, 
it must fall in any one of the sub-clauses 
and would not, therefore, attract Court- 
fee on the basis of the market value of 
the land. Their Lordships have observed 
that if there is any lacuna in the Bom- 
bay Act, that would not justify the Court 
in straining the language of clause (v). 


19. The Bagayat lands in the pre- 
sent case cannot be classified as ‘garden’ 
So as to attract Court-fee on the basis of 
their market value. These lands pay an- 
nual revenue and, therefore, the Court- 
fee has to be calculated according to the 
provisions of sub-clause (a) of clause (v) 
of Section 6 of the Bombay Act. 


20. In the result, in Civil Revi- 
sion Application No, 36 of 1975, the order 
of the learned Civil Judge, Senior Divi- 
sion,. Alibagh, dated 21st October, 1974, 
would stand confirmed. The petition is 
dismissed. Rule is discharged with costs. 


21. In Civil Revision Application 
No, 179 of 1973, the order of the learned 
Civil Judge. Senior Division, Alibagh, 
dated 26th October, 1972, is set aside, The 
plaintiff is required to pay the Court-fee 
on the basis of 12} times the assessment 
as valued by her, The petition is allow- 
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ed, The rule 
cosis, 


is made absolute with 


Order accordingly, 
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Bhupatrai Maganlal Ghia and others, 
Petitioners v. Rajaram Ghai and others, Oppo- 
nents. 

Special Civil Appln. No. 1797 of 1971, 
D/- 1-8-1975°.. l 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), Section 13 
(1) (k) — Change of user from residential to 
business purposes — Proof. - 

Where the tenant was inducting persons 
belonging to different strata of society and 
different nationals as boarders and lodgers for 
about 10 years by issuing advertisements and 
also by responding tó advertisements issued 
by persons seeking accommodation, he was 
doing this as a, regular business. It is an er- 
ror to hold that this was not a business merely 

, because.the landlord was not able to establish 
that the tenant was getting more income from 
the boarders and lodgers than the rent he was 
paying. This is clearly the case of change of 
user when the premises were let out for resi- 
dential. purposes: (1884) 27 Ch. D. 71 and 


(1925) 1 Ch D. 847 Relied on. (Para 3) 
Cases . Referred: . Chronological Paras 
(1925) 1 Ch. D 847 = 95 LJ Ch 52 3 
(1884) 27 Ch D 71 = 53 LJ Ch 682 3 


. S. J. Sorabji with I. M. Chagla, i/by 
Matubhai :Jamietram and Madan, Attorneys, 
for Petitioners. 

ORDER:— This is. a landlords’ petition 
under Article. 227 of. the Constitution against 
the decision of the Appellate Bench of the 
Court of Small Causes allowing defendant's 
appeal and dismissing the plaintiffs’ claim for 
possession of the suit premises. 


2. It is not necessary for the purpose 
of this petition to enumerate all the facts in 
detail. It is enough to state that the ground- 
floor of the’ building, known’ as “Ghia ‘Man- 
sion”, om .Carmichael Road, Bombay, was let 
out to respondent No. 1 on a monthly rent 
of about Rs. 426/-. The premises consisted 
of 28 rooms the total area of which: was 
5570.18 sq. ft. At the relevant time when the 
premises were in his occupation, the family of 
respondent No. ‘1, consisted. of himself, his 


°(To set aside order of Appellate Bench Sm. 
C. C. Bombay in Appeal No. 27 of 1966 D/- 
10-8-1971). 
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. as defendants Nos. 4 to 10. 
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wife and his daughter. On 29th August 1961 
notice to quit was given by the petitioners to 
respondent No. 1 terminating his tenancy on 
various grounds, one of the grounds being that 
the suit premises were let out by the peti- 
tloners to respondent No. 1 for residential pur- 
poses only and that he was using them for 
non-residential purposes. As respondent No. 
1 did not comply with the notice, a suit was 
filed in October 1961 by the „plaintiffs on 
various grounds one. of which, as stated ear- 
lier, was the change of user, namely, that the 
premises were let out for residential purposes 


‘while respondent No. 1 was using the pre- 


mises for non-residential purposes, i. e., that 
he was inducting a number of persons as 
boarders on those premises. While the suit 
was pending, respondent No. 1 inducted be- 
tween October 1961 and March 1964, a num- 
ber of persons as boarders who were shown 
Issues were fram- 
ed by the learned trial: Judge and the parties 
led evidence and on considering all the mate- 
rial that was placed by the parties before him, 
the learned trial Judge found that the plain- 
tiffs had established that the suit premises 
were let out for residential purposes and res- 
pondent No. 1 was using them for non-resi- 
dential purposes, namely, hé has been induct- 
ing a number of persons as boarders and 
lodgers on the suit premises. Consistent with 
these findings, the trial Court decreed the 


plaintiffs’ claim on 28th October 1965. Ag- 


grieved by the decision, respondent No. 1 
(defendant No. 1). alone filed an appeal on 20th 
January 1966. He obtained a conditional stay 
on 18th April 1966. As he did not fulfil the 
conditions of the stay, namely, payment of ar- 
rears and costs of the trial Court, the stay 
was vacated and the decree was executed by 
the petitioners who obtained on 5th July 
1966, possession of 5% rooms from the defen- 
dant No. 1. Between May 1967 to- January 
1968 possession of some more rooms was ob- 
tained. The possession of the remaining por- 
tions was obtained from various obstructionists 
who claimed to be, sub-tenants, between Janu- 
ary 1968 to April 1968. The appeal. was 
heard by the Bench of the Small Cause 
Court who confirmed the findings of the trial 
Court that the suit premises were let out for 
the purposes of residence only: but reversed 
the finding regarding the change of user of 
the premises. ‘The Appellate Bench held that 
respondent No. 1 was’ not'using the premises 
for business purposes. The. Bench: observed 
that the petitioners had not shown that res- 
pondent No. 1 was deriving any income more 
than the rent that he was paying. The Bench; 
further observed that mere inducting of a few! 
and occasional. paying-guests or boarders 


i 
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would not amount to carrying on business .on 


those premises. The Bench held that respon: - 


dent No. 1 has not changed the nature of the 
user of the premises for which they were let 
out. The Bench, therefore, allowed the ap- 
peal and dismissed the claim of the petitioners 
for possession. It is against this judgment that 
the present petition has been filed. 


8. Mr. Sorabjee, the learned Counsel 
for the petitioners, urged that the Appellate 
Court has committed an error'in holding that 
it was necessary for the petitioner to prove 
that the respondent-tenant derived profit or 
received monetary consideration from the 
boarders and the lodgers. He further sub- 
mitted that even on facts there is 
material to show that respondent No. 1 has 
been doing this as business, inasmuch as, he 
has been inviting boarders and lodgers by issu- 
ing advertisements in the newspapers and also 
by responding to the advertisements issued 
by persons who wanted accommodation. He 
also submitted that there is evidence on record 
to show that he has been receiving much more 
income than the rent that he was paying. In 
my view, his submissions are well founded 
and deserve to be accepted. So far as the 
finding that the suit premises were let out for 
the purpose of residence, the Appellate Bench 
observed:— 


eee Looking to-the user of the suit 
premises made by Sir (Shanawaz) Bhutto and 
after him by defendant No. 1 and the acquies- 
cence by the plaintiffs therein would. clearly 
spell out and lend support to us on the point 
that the premises are required to be held to 
have been let for the purpose of residence. 
This is clear from so to say rule No. 3.as also 
rule No. 4 in the quotation given above. So 
both the actual user of the premises as also 
the structural design and the antecedent and 
current user of the rest of the building of 
which the suit premises are only a portion, 
tend to show for certain that the premises 
were let to Sir Bhutto for the purpose of re- 
sidence and poneeomendy even to defendant 
Ne Le 


That is a finding of fact recorded by the 
Courts below, but the Appellate Bench revers- 
ed the finding of the trial Court regarding the 
change of user of the premises. The Appel- 
late Bench has observed:— 


A eR eta What according to us is lost 
sight of by the trial Court is the nature of 
the user of the entire premises not only by so 
called lodgers or the paying guests but also 
by the first defendant himself. There are 
about 28 apartments in the suit flat and they 
included even the passages, W. Cs., and baths. 
A plan of the suit flat can be found at Ex. C. 
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However, out-of them rooms Nos. 5.to 18 
were and have been in exclusive possession of 
the first defendant, not only according to him, 
but even as unambiguously stated by the 
plaintiffs’ manager. Purchit who has been in 
the management of the entire building. At 
the outset he has sworn that rooms Nos. 5 to 
18 as shown in Ex. C are with defendant No. 1 
only. So not only more than half but even in 
particular major part-of the suit premises has 
been in use of defendant No. 1.......... 
These observations of the Appellate Bench 
are contrary to the evidence on record. Puro- 
hit has not atall stated that rooms Nos. 5 to 
18 were in exclusive possession of defendant 
No. 1 (respondent No. 1). On the contrary, 
he has stated that they were in possession of 
different persons. What he has stated is that 
on the date of the suit, all the premises Nos. 
5 to 18 were in occupation of the defendant. 
This sentence seems to have been taken into 
consideration by the Appellate Bench without 
taking into consideration what he has stated 
subsequently. He has stated subsequently 
that: 

Od eieaa During the pendency of the 
suit premises Nos. 15 to 18 were occupied by 
defendant No. 9. Now, these premises.are oc- 
cupied by someone else. 

Premises shown as Nos. 12 to 14 were oc- 
cupied by defendant No. 8 during the .pen- 
dency of the suit. Now these premises are in 
occupation of someone else. 

The premises shown as Nos. 5 to 9 and 
half portion of item No. 11 were occupied by 
defendant No. 10.......... The premises 
shown as item No. 10, part of 11, 12, 18 and 
14 are at present in possession of one Vining.” 


This clearly shows that Purohit has not stated 
that Rooms Nos. 5 to 18 were in exclusive 
possession of defendant No, 1. The observa- 
tions of the Appellate Bench were not only 
unwarranted but totally erroneous. There is 
also on record that the: possession of Rooms 
Nos. 10 to 18 was recovered from obstruction- 
ists Nos. 1 and 2, viz., Vining and Schoder. 
Even defendant No. 1 has in his evidence ad- 
mitted that defendants Nos. 2, 8, 4 and 5 
occupied rooms Nos. 5 to 18. The observa- 
tions made by the Appellate Bench that rooms 
Nos. 5 to 18 were in ‘exclusive possession of 
the first defendant, were therefore not correct. 
As a matter of fact, on defendant No. Ps own 
showing he has been putting a number of 
persons in possession of different rooms in the 
suit premises right from 1950 upto the dis- 
posal of the suit and even thereafter till pos- 
session was taken by the petitioners under the 
decree: The Appellate Bench has also revers- 
ed the finding of the trial Court regarding the 
change of user by observing as follows:— 
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AE, In order to observe that a 
small portion would be sufficient for the oc- 
cupation of defendant No. 1, leaving lot of 
space to accommodate lodgers, it was essen- 
tial to bring on record the way of living of 
defendant No. 1 and his financia] capability. 
In the absence of such particulars it would be 
hazardous to conclude that the family of the 
three had enough space to accommodate the 
paying quests. Not only this but even though 
there was not an iota of evidence regarding 
the income of defendant No. 1 still the learn- 
ed trial Judge has observed ‘they (Lodgers and 
paying guests) are kept by him not casually, 
but by way of business in order to maintain 
himself wholly or partially therefrom.’ This 
observation is absolutely unwarranted. In this 
behalf it is worthy to note that the said defen- 
dant is a person who, it must be said, has 
been in a financial position to pay rent of 
Rs. 426.81 per month. The amount must have 
been round about the same figure even when 
he was inducted into the suit premises in 
1947, except the amount of permitted increa- 
ses, Going through the alleged payments made 


by so-called lodgers to defendant No. 1 it. 


would be found that except in case of Vining, 
at no particular time did any of the lodgers 
or two lodgers or more at a time paid an 
amount more than Rs. 426/- or so to defen- 
dant No. 1. Thus these amounts were not 
even sufficient to cover the whole of the rent 
of the suit premises. If that is so, can it pos- 
sibly be said that the first defendant was keep- 
ing these lodgers to maintain himself wholly 
or at least partially. This circumstance there- 
fore, goes a long way against the plaintiffs.” 


There was no dispute that the family of de 
fendant No. 1 was consisting of himself, his 
wife and his daughter. There is also no dis- 
pute that there are 28 rooms. There is also 
no dispute that defendant No. 1 has himself 
admitted that right from 1950 he has been 
inducting different persons as paying guests in 
the suit premises. The Appellate Bench was, 
therefore, not right in holding that 28 rooms 
were required by defendant No. 1 for his 
residential use and occupation. It is true that 
there is no evidence led by the parties to 
show what was the financial status of defen- 
dant No. 1 but that, in my opinion, is totally 
irrelevant. . What is relevant. is to find out to 
what use he was putting these premises to. 
Was he inducting paying guests casually or oc- 
casionally to accommodate his friends, rela- 
tives or acquaintances? Was he doing it only 
to keep the premises occupied or to relieve 
him from the pressure of payment of rent or 
was he doing it as a regular business? In my 
opinion, the manner in which he was inducting 
the persons, namely, by advertising in news- 
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papers and the frequency with which he was 
inducting persons and the fact that lodgers 
came from different strata of society and from 
different nationalities, clearly indicates that he 
was doing it as a regular business. Some of 
the lodgers were Bengalies and somé were 
even foreign nationals. He has also admitted 
in his evidence that he was inducting these 
lodgers from 1950. From his evidence it will 
be seen that sometime at least 3 lodgers were 
staying on those premises. He admitted that 
defendant No. 2 occupied the suit premises 
from July 1960 to November 1963 and defen- 
dant No. 9 occupied the suit premises from 
November 1962 to February 1964 and defen- 
dant No. 10 occupied the suit premises from 
January 1963 to February 1964. This clearly 
shows that at least three persons used to oc- 
cupy the premises as lodgers. It is true that 
he stated that he was not charging anything 
to defendant No. 9 as he was his old personal 
friend but he used to charge defendant No. 2 
Rs. 208/- and defendant No. 10 Rs. 325/- per 
month. On his own admission he was deriv- 
ing income of Rs. 533/- from these two per- 
sons. It is, therefore, difficult to understand 
that such a man would not charge any rent 
to defendant No. 9. Why he was not charg- 
ing any rent to defendant No. 9, was a matter 
entirely known to him and defendant No. 9. 
It is difficult for the plaintiffs to prove what 
defendant No. 1 was charging each of his 
lodgers but on defendant No. 1’s own show- 
ing he was charging every one of the lodgers 
something for their use and occupation of the 
premises. That being the position, there is 
no manner of doubt that he was inducting the 
persons as lodgers and doing this as a regular 
business. The frequency with which he was 
doing this and the fact that he was giving ad- 
vertisements in the newspapers and respond- 
ing to the advertisements given in the news- 
papers clearly shows that he was doing this 
as a business. The Appellate Bench has, 
therefore, committed as error in holding that 
this was not a business only because the 
plaintiffs have not been able to establish that 
defendant No. 1 was getling more income than 
the rent that he was paying. I am fortified ‘in 
my view by the decision of Rolls v. Miller, 
(1884) 27 Ch D 71, where -it was held: 


“that a charitable institution called a 
‘Home for Working Girls’, where the. inmates 
were provided with board and lodging, whe- 
ther any payment was taken or not, was a 
business, and came within the restrictions of 
the covenant. 


It is not essential that there should be 
payment in order to constitute a business; 
nor does payment necessarily make that a 
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business which without payment would not, 


be a business.” 

To the similar effect are the observations in 
Thorn v. Madden, (1925) 1 Ch D 847, at 
p. 851 where Tomlin J. has observed: 


“I think that, where, as here, a lady is 
of set purpose occupying a house which she 
is aware is beyond her means and, for the 
purpose of supplementing her means and en- 
abling her to live in the house, is securing, to 
use a neutral term, visitors to come and live 
there for short or long periods upon payment 
for board and residence, it is impossible to 
say that the house is being used as a private 
residence only. It seems to me to be used by 
her in precisely the same way as it would be 
used by one who kept a lodging house or a 
boarding house (whatever the strict distinction 
between them may be), although there may 
be some differences in the actual methods em- 
ployed. This is not like a case between two 
friends, when to the one desiring to pay a 
visit the other says: ‘I cannot afford to keep 
you, but I shall be delighted to see you if 
you will pay’. Here what is being done is to 
keep the house permanently available for the 
accommodation of any approved person who 
cares to come and stay there and pay for do- 
ing so. I think that such a case as this falls 
into a different category, and amounts to 
carrying on a business. It does not seem to 
me to be a necessary quality of a business 
that it should be advertised in an obtrusive 
manner or at all. For carrying on a business 
all that is necessary, I apprehend, is to take 
the steps required to secure the necessary cus- 
tomers, and I think that it is plain from the 
letter I have read that the defendant takes 
steps, by the means which she thinks most 
adequate, to secure customers, when she 
wants them.......... 7 


Here, in this particular case, this is exactly 
what respondent No. 1 had done. He has 
advertised, invited customers and had kept the 
premises available for anyone who came to 
him. The fact that people from  diffe~ent 
national were occupying the premises, clearly 
shows that he was doing this as a business and 
that being so, the findings recorded by the 
Appellate Bench are clearly untenable and 
deserve to be set aside. 


A In the result, the petition is al- 
lowed. The order passed by the Appellate 
Bench is set aside and the one passed by the 
trial Court is restored. The rule is made ab- 
solute with costs. 

Petition allowed. 
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Jagdishgir Laxamangir Gosavi and an 
other, Appellants v. Rangacharya Gurura- 
charya Swami Rambagwale and others, Res- 
pondents. 

Letters Patent Appeal No. 12 of 1974, 
D/- 14-4-1975°. 

(A) Civil P. C. (1908), Section 48 — 
‘Fresh application’ — Darkhast for recovering 
amcunt by sale of immovable property — Ap- 
plication seeking amendment by prayer for 
attachment and sale of movable property is 
not ‘fresh application’ — Nature and subst- 
ance of Darkhast is not changed. AIR 1948 
Bom 116 and AIR 1964 SC 1454 and AIR 
1939 PC 80, Followed. (Para 9) 
Cases Referred: | Chronological Paras 
(1974) First Appeal No. 347 of 1965 D/- 4-10- 

1974 (Bom) 5 
AIR 1964 SC 1454 = (1964) 6 SCR 251 6,7 
AIR 1948 Bom 116 = 49 Bom LR 678 3, 4, 

5, 8 
AIR 1948 Nag 272 = ILR (1948) Nag 230 _ 4 
AIR 1945 Nag 239 = ILR (1945) Nag 555 4 
(1943) Misc. Appea] No. 165 of 1948 D/- 

29-3-1945 (Bom) 4 
AIR 1942 Cal 306 = ILR (1941) 2 Cal 251 4 ` 
AIR 1940 Mad 19 = 87 Ind Cas 334 4 
AIR 1939 PC 80 = 66 Ind App 84 6, 7 


J. R. Lalit, for Appellants; V. B. Rege, 
for Respondents. 


VAIDYA J.:— The abaove Letters Patent 
Appeal is filed against the order of summary 
dismissal of first appeal No. 35 of 1974. The 
appellants are the judgment-debtors against 
whom a consent decree was passed in Special 
Civil Suit No. 50 of 1949, filed by the res- 
pondents-decree-holders’ legal representatives. 
The suit was to recover the amount due on a 
mortgage dated September 10, 1945 of Rupees 
7000/-. There is now no dispute that the pre- 
sent special darkhast No. 89 of 1960 to exe- 
cute that decree is within time. It is not 
necessary to refer to the objections filed by 
the judgment-debtors as all those objections 
were overruled. We are now concerned only 
with the objections of the judgment-debtors 
to the execution that were raised subsequent 
to the order of sale of the mortgage property, 
dated July 15, 1971. 


2. The executing Court appointed a 
Commissioner to ascertain whether there was 
no truth in the Bailiff’s report stating that the 
mortgaged property had ceased to exist in the 





(Against Judgment of Apte J. in First Ap- 
peal No. 35 of 1974, D/- 30-1-1974). 
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condition in which it was mortgaged. The 
Commissioner reported that it had ceased to 
exist in that condition. Thereupon the decree- 
holder filed an application Ex. 128 in the 
darkhast on October 29 1971 for issuing, an 
order of attachment of his movables and for 
realizing the decretal amount by the said at- 
tachment and sale of the movables. The 
decree-holder also filed an application for at- 
tachment of property bearing city survey No. 
4878 situated in Pandharpur. 


3. The applications were opposed by 
the judgment-debtors by filing their objections 
at Ex. 148. They contended that these appli- 
cations for amendments of the Darkhast were 
barred by time and on some other grounds 
that were described as “minor grounds” by the 
learned Judge. The learned Judge heard 
these objections and by his judgment and 
order dated November 22, 1973 allowed the 
amendments following a decision of this Court 
in Hanmappa Shiddappa v. Ningappa Ranga- 
ppa, 49 Bom LR 673 = (AIR 1948 Bom 116) 
the head-note of which runs as follows: 


“A decree-holder applied in 1932 “for 
execution of his decree obtained in 1925 by 
_ sale of certain landed property of the - judg- 
ment-debtor. The judgment-debtor being an 
agriculturist, the papers were sent to the Col- 
lector. The decree was not fully satisfied by 
the sale held by the Collector in 1942. and 
the decree-holder asked for amendment of his 
application by the addition of a prayer for the 
attachment and sale of a house belonging to 
the judgment-debtor. On the question whe- 
ther the amendment could be allowed: 


. Held, that the decree-holder was not 

shown to have been guilty of any lack of 
diligence in prosecuting his execution and 
that, therefore, in the circumstances of the 
case the Court had a reasonable discretion to 
accept the amendment.” 
The only point which was discussed by the 
learned Civil Judge and which appears to 
have been urged before him was with regard 
to limitation under Section 48 of the Civil 
Procedure Code. The learned Civil] Judge, 
found that there were no laches on the part of 
the plaintiff and applying the tests laid down 
by the Division Bench of this Court in the 
above case, allowed both the amendments by 
his judgment and order dated November 22, 
1978. The said decision was challenged in 
first appeal No. 85 of 1974, which was sum- 
marily dismissed, as stated above; and the 
above Letters Patent Appeal is filed against 
the said summarily dismissed appeal under 
Clause 15 of the Letters Patent. 


4, The only point which arises in the 
above letters patent appeal is whether the 
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executing Couprt was right in holding that 
the amendments should be allowed, having 
regard to the decision of Macklin and Bavde- 
kar, JJ. in the aforesaid Hanamappa’s case. Mr. 
Lalit the learned counsel for the judgment- 
debtors relied on a decision of Hidayatullah, 
J. as he then was, in Deorao Suryabhanji v. 
Ramchandra Amrutlal Rathi, AIR 1948 Nag 
272, where ae ae J. observed at 
p. 273: ` 


“The present application for amendment 
seeks to proceed against the immovable pro- 
perty and therefore the mode of executjon is 
certainly diferent. In ILR (1945) Nag 555 
= (AIR 1945 Nag 239) a C form has been 
sent and sale had taken place of some _ pro- 
perty mentioned in the C form. „On ratable 
distribution the decree of the decree-holder 
in that case was not satisfied. He applied for 
amendment of the first application by inclu- 
sion of some other items of property. It was 
held on the authority of the cases cited in 
this ruling that this was a fresh application for 
execution and not an application for amend- 
ment. It has been held in some other High 
Courts that amendment can be allowed in 
suitable cases and the Courts are not limited 
by Order 21, Rule 17, Civil Procedure Code, 
if it does not alter the execution proceedings. 
This has been laid down in ILR (1941) 2 Cal 
251 = (AIR 1942 Cal 806) and AIR 1940 
Mad 19. The view of this Court, however, 
has been ‘to treat applications for execution 
against new items of property as fresh applica- 
tions. Another casein pointis Misc.’ Appeal 
No. 185 of 1948, decided on 29-3-1945 (Bom). 
I am bound by these two cases of this Court, 
especially ILR (1945) Nag 555 = (AIR 1945 
Nag 289) which is a Division Bench case. 
Even if I disagreed with the view propound- 
ed therein, I do not consider this case suitable 
for reference because the present appeal can 
be decided on other grounds.” 


The learned Judge .held that the application 
before him was an application under Order 21 
Rule 17; and therefore it was not an‘ applica- 
tion which attracted the provisions of Sec- 
tion 48. He even went on to say in the last 
para of his judgment that although it was not 
necessary, to decide the case on the ground 
of fraud, he would say nothing more about 
it except to indicate that if it was necessary 
he would have accepted the plea of fraud and 
allowed him to plead it even at this late stage. 
In other words the judgment cannot be said 
to be a judgment which lays down any au- 
thoritative ratio regarding the meaning of a 
“fresh application” under Section 48 which, 
in our opinion, is decided by the above Divi- 
sion Bench decision of this`Court in Han- 
mappa’s case (AIR 1948 Bom 116), 


NY 
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5. Mr: Lalit has also tried to support 
his contention that the applications for amend- 
ment ‘are barred by Section 48 relying on: an 
unreported judgment of Deshmukh and Mukhi, 
JJ. in First appeal ‘No. 347 of 1965 decided 
on 3rd/4th October 1974 (Bom). But that ap- 
peal arose out of an order for personal decree 
against respondent No. 1 in that case and not 
for amendment, of the execution application, 
as in the present case; and it is therefore easi- 
ly distinguishable. Apart from the fact that 
the ratio in Hanmappa’s case (AIR 1948 Bom 


116) is binding on us, we find that most of . 


the High Courts have taken the view that 
what is contemplated under Section 48 by 
the words “fresh application” is a substantive 
application for execution and not one which is 
merely ancillary or antecedent to a previous 
application. 

6. Moreover the highest court ` also 
laid down that an application would be a 
fresh application only. where a previous ap- 
plication was finally disposed of and hence 
the application mentioned in Section 48 can- 
not be an application to continue the substan- 
tive application already pending on the file 
of the Court. (See Pentapati China Venkanna 
v. Pentapati Bangararaju AIR 1964 SC 1454). 
It is also well settled that the question whe- 
ther an application for execution of a decree 
is a “fresh application” within Section 48 of 
the Code of Civil Procedure must be decided 
on the circumstances of each case, on the 
substance of the matter and not merely on the 
form of the application. (See the Oudh Com- 
merical Bank ‘Ltd. v. Thakurain Bind Bansi 
Kuer 66 Ind App 84) = (AIR 1989 PC 80). 


7. The facts of the present case are 
almost identica] with the facts in the case of 
Pentapati China (AIR 1964 SC 1454). 
The Oudh Commercial Bank Limited Case 
(AIR 1989 PC 80) also was one where the 
decree-holder applied for sale of the property 
which had not been attached; and it was held 
that the application could not be. regarded 
as a fresh application in the sense of Section 
48 of the Code merely by reason of the steps 
which the decree-holder thought were neces- 
sary to take in executing the decree. 


8. Turning therefore to the facts of 
the present case, we find that in column 10 
of the execution application the decree-holder 
has stated that Rs. 12807/- is to be recovered 
from the J. D. with future interest and costs 
by sale of the mortgaged properties through 
Court. The Darkhast application was, there- 
fore, in substance to recover the money due 
under the mortgage. It is also well settled 
that the Courts look with disfavour upon the 
decree-holders. ` trying to execute against more 
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property than is absolutely necessary for the 
purpose of satisfying. the decree; and the dis- 
favour is reflected in the proviso to sub-rule 
14 of Order 21. The Division Bench in 
Hanmappa’s case (AIR 1948 Bom 116) obser- 
ved: . 

“It was therefore the duty of the decree- 

holders to apply for the attachment and sale 
of only so much property as he thought would 
be necessary to satisfy his decree and it 
would be unfair to penalise him for his failure 
to apply for the attachment and sale of more 
property merely because after 9 years the Col- 
lector has failed to secure a price which would 
satisfy the decree.” 
In the present case also it would be most un- 
fair to deprive the decree-holder’s heirs of 
their right to recover the moneys due under 
the decree merely because they had earlier 
asked for realization of the amount by sale of 
the mortgaged property. 

9. Looking at the substance. of the 
darkhast, in our opinion, there can -be no 
doubt that the darkhast is for recovering the 
amount. It still continues to be the darkhast 
for recovering the amount. Merely because the 
amount was to be recovered first by attach- 
ment and sale of immovable property, now 
by sale of movable property, it cannot be said 
that the darkhast is changed in substance or 
in the nature., Applying therefore the above 
principles laid down by the Division Bench 
of this Court, the Supreme Court and the 
„Privy Council, we hold that the applications 
“for amendments were rightly allowed in the 
present case as they are not “fresh applica- 
tions” within the meaning of Section 48 of 
the Civi] Procedure Code. 

10. Mr. Lalit tried to submit before 
us that the applications were also barred under 
Article 186 of the Limitation Act 1968. The 
contention is without any substance’ because 
the applications are only for the amendment 
of the darkhast which was pending. The ap- 
plications are not fresh applications for execu- 
tion of the decree within the meaning of Arti- 
cle 136. 


11. In the result, we confirm the 
judgment and order passed by the learned 
Civil Judge, Senior Division, Sholapur. on 
November 22, 1978. The record and Proceed: 
ings be sent immediately. 


12. The Letters Patent Appeal is dis- 
missed with costs. In Civil Application 663 
of 1974, the rule is discharged with costs; and 
the interim stay is vacated. 
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VIMADALAL AND NAIK, J]. 
Laxman Ganpati Khot and others, Ap- 
ee v. Anusuyabai and another, Respon- 
ents, 


A. F. O. D. No. 285 of 1970 (with Civil 
Appla. No. 729 of 1975), D/- 3-4-1975.° 

(A) Evidence Act (1872), Sections 101- 
104 — Adeption — Burden of proof — Evi- 
dence beyond suspicion and of unimpeachable 
character is required. 

Since adoption displaces the normal order 
of succession, Courts must insist upon strict 
and even severe standards of proof, and the 
evidence by which the adoption is sought to 
be proved must be beyond suspicion and of 
unimpeachable character. AIR 1930 PC 79 
and AIR 1931 PC 84 and AIR 1949 PC 18 
Rel. on. (Para 4) 


On facts held the witnesses who gave 
oral evidence were vitally interested in setting 
up the adoption and though several other per- 
sons belonging to the village were said to have 
beer present at the alleged adoption ceremony 
not a single person from the village was exa- 
mined. The evidence was thus far short of 
satisfying the standard of proof required for 
proving the adoption that would displace the 
natural order of succession. (Para 7) 


(B) Evidence Act (1872), Section 62 — 
Proof of photographic negative and enlarged 
print — Mode of. 


It is only when the person who takes a 
photograph and developes it into a negative 
himself comes into the box and deposes to 
both those facts, that a negative becomes ad- 
missible in evidence. As far as the enlarged 
print is concerned, the position is still worse, 
for no print or enlargement can be admitted 
in evidence without its negative being produc- 
ed and proved in the manner indicated above. 

(Para 8) 

(C) Evidence Act (1872), Section 65 (a) 
— Secondary evidence — Fact that original 
adpotion deed is with plaintiff not proved — 
Secondary evidence is not admissible. 

(Para 9) 

(D) Evidence Act (1872), Section 63 — 
Secondary evidence — Handwritten copy of 
adoption deed — Evidence as to who made 
the copy, from what it was made or whether 
it was compared with original not forthcomr- 
ing — It must be disregarded altogether. 

(Para 9) 


°(Against decision of S. G. Satalkar Civil J. 
Sr. Division, at Sangli in Spl. Civil Suit No. 61 
of 1968). : 


BT/BT/A584/76/RSK 
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(E) Hindu Adoptions and Maintenance 
Act (1956), Section 10 (iv) read with Section 
4 — What is saved is custom and not rule 
of law permitting adoption of person who has 
completed 15 years of age. AIR 1972 Bom 98 
Overruled. (Para 12) 

(F) Custom — Proof of — Value of judi- 
cial decisions. : 

Where the custom in question has been 
repeatedly recognised by Courts of law, the 
Court may, in another case, hold that custom 
as proved without the necessity of. independent 
proof in that case, but even where the case 
law relied upon falls short of that, a judicial 
decision in which such a custom has been re- 
cognised can certainly be regarded as afford- 
ing. corroboration of the evidence of the wit- 
nesses who have deposed to the same in an- 
other case. (Para 12) 

(G) Custom — Adoption of males over 
age of 15 — Proof of such custom. 

Proof of custom of adoption of males over 
age of 15, must be established inductively 
and furnished by evidence which is clear and 
unambiguous. It is also well settled that one 
custom cannot be deduced from, another. Cus- 
tom cannot also be extended by analogy or 
enlarged by parity of reasoning. (Para 13) 

(H) Evidence Act (1872), Section 68 Pro- 
viso — Proof of registered document — Docu- 
ment though registered, proof of handwriting 
is not dispensed. with. l 

The proviso to Section 68 only dispenses 
with the calling of an attesting witness in 
proof of the execution. of a document which is 
required by law to be attested and has been 
registered, unless its execution is specifically 
denied by the other side. The handwriting 
on a document even if it be registered, must 
however be proved in accordance with the 
provisions of the Act. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 98 = 73 Bom LR 667 12 
(1972) Second Appeal No. 1444 of 1965, D/- 


24-4-1972 (Bom) 12 
AIR 1962 SC 1493 = 1962 Supp 3 SCR 

418 12 
AIR 1949 PC 18 = 75 Ind App 298 4 
AIR 1945 PC 16 = 71 Ind App 190 12 
AIR 1981 PC 84 = 88 Bom LR 904 4 
AIR 1930 PC 79 = 57 Ind App 14 4 


K. J. Abhyankar with R. S. More, for 
Appellants; V. T. Walawalkar with R. T. 
Walawalkar, for Respondent No. 1. 

VIMADALAL, J.:— This is an appeal 
filed by original defendants Nos. 1, 2 and 3 
against the order of the Civi] Judge, Senior 
Division Sangli, passing a decree for posses- 
gion in favour of the plaintiff who is the first 
respondent before us. The facts necessary for 
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the purpose of disposing of this appeal are, 
that the first defendant, who is the son of the 
second defendant, was born on the 18th of 
October 1940. The date of birth of the first 
defendant has not been disputed before us, 
in view of the entry Ex. 98 in the Birth Re- 
gister which has been produced in the trial 
Court. The plaintiff is the widow of one 
Anna who was the brother of the second de- 
fendant and, therefore, the paternal uncle of 
the first defendant. The first defendant claims 
to have been adopted by the said Anna, who 
had no children, on the 25th of January 1959 
when, according to the first defendant, the 
necessary adoption ceremony was performed 
in the presence of several persons, and an 
Adoption Yadi was also prepared and execut- 
ed. Anna died on the 18th of July 1961, and 
it is the case of the first defendant that he 
has thereafter enjoyed exclusively the proper- 
ties of Anna. It is also the case of the first 
defendant that on the 6th of October 1961, 
which would be less than three months after 
the death of Anna, a Deed of Consent Ex. 94 
was executed and registered by the plaintiff 
at Miraj. On the 20th of January 1962 and 
on the 2nd of May 1962 mutations were ef- 
fected in the revenue records which are Exs. 
97 and 98 in the proceedings in the trial 
Court, whereby all the immovable properties 
left by Anna were transferred in those records 
to the name of the first defendant as his ad- 
opted son. It may be mentioned that two 
separate mutations were effected because the 
immovable properties of the said Anna were 
situated in two different villages, viz., in the 
village of Walva and Bavachi. It may also 
be mentioned that, though the mutations en- 
tries themselves have been produced, the ori- 
ginal applications in consequence of which 
those entries were effected in the reve- 
nue records have not been produced. 


2. According to the plaintiff, the first 
defendant’s claim to be the adopted son of 
Anna is entirely false as no such adoption had 
ever taken place. The plaintiffs case further 
is that, she being an illiterate lady, shortly 
after the death of Anna she was taken to 
Miraj, ostensibly for medical treatment, where 
her thumb mark was obtained on some docu- 
ment which it now turns out was the Deed of 
Consent. The first defendant having, accord- 
ing to the plaintiff, wrongfully taken posses- 
sion of all the immovable properties of the 
deceased Anna situated in the villages of 
Buvachi as well as Walva, she had to file the 
present suit, which she did on the 28th of 
November 1968. 

3. On these facts, the parties went to 
trial in the lower Court in which all the issues 
framed by the learned trial Judge were ans- 
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wered in favour of the plaintiff as against 
defendant No. 1. It may be mentioned that, 
of the other parties to the suit, the second 
defendant is the father of the first defendant, 
whereas the third defendant is the brother of 
the first defendant to whom the first defen- 
dant had purported to rent out some of the 
lands belonging to the deceased. It may also 
be mentioned that the 4th defendant to the 
suit is a Co-operative Bank from which a 
loan was taken by the first defendant on the 
security of some of the lands of the deceased 
Anna, but it is not disputed that the said 
mortgage debt has been satisfied. The Trial 
Court has dismissed the plaintifs suit as 
against the 4th defendant Bank, and I do not 
think it necessary to deal with the same, since 
= appeal from that order of dismissal is be- 
Ore us. 


4. Three questions really arise in this 
appeal and have been argued before us, and 
they are, (1) whether, in view of the provi- 
sions of Sections 4 and 10 (iv) read with sec- 
tion 3 (a) of the Hindu Adoptions and Main- 
tenance Act, 1956, it is opon to the first de- 
fendant to prove that there was a custom or 
usage applicable to the parties which permit- 
ted persons who were over the age of 15 to 
be taken in adoption; (2) whether any such 
custom or usage has been proved in the pre- 
sent case; and (8) whether the first defendant 
has succeeded in proving the factum of the 
adoption on which he relies. In the view 
which I take on the third question relating to 
the factum of the adoption, it is not really 
necessary for me to decide the first two ques- 
tions, but I will briefly indicate at the end of 
this judgment my views in regard to the same. 
I will, therefore, proceed to consider the evi- 
dence, ora] as well as documentary, which has 


_been led in the trial Court to prove the factum 


of the alleged adoption of the first defendant 
by the deceased Anna on the 25th of Janu- 
ary 1959. There can be no doubt that the 
onus of proving the factum of the adoption is 
on the first defendant who relies on it, but 
before I proceed to discuss the evidence re- 
lating to the same, I would prefer to refer to 
three decisions of the Privy Council in regard 
to the extent of that onus. In the case of 
Dal Bahadur v. Bijai Bahadur (AIR 1980 PC 
79) the question was really one of proving 
whether or not authority had been conferred 
upon the widow to adopt. In dealing with 
the question of the extent of onus, Lord Buck- 
master laid down the legal position in the 
following terms (at page 81 Cols. 1-2):— 


“Their Lordships’ Board think it would 
be impossible to rely on this piece of evidence 
and this piece of evidence alone for the pur- 
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pose of sutisfying the very grave and serious 
onus that rests upon any person. who seeks 
to displace the natural succession of property 
by the act of an ‘adoption. In such a case the 
proof requires strict and almost severe geru- 
tiny, and the longer the time goes. back from 
the date when the power was given to the 
time when it comes to be examined, the more 
necessary it is, having regard to the fallibility 
of human memory and the uncertainty of 
evidence given after the lapse of such time, to 
see that the evidence is sufficient and strong.” 
As the Privy Council was unable to find that 
the evidence before them was sufficient for 
that purpose, they allowed the appeal and res- 
tored the decree of the subordinate Judge 
holding that the adoption was not proved. In 
the case of Padmalav v. Fakira Debya, (AIR 
1931 PC 84), following earlier decisions of its 
own, the Privy Council took the view (at 
page 87, Col. 1) that proof of the adoption 
must be free from all suspicion of fraud and 
so consistent and probable as to leave no oc- 
casion for dobut of its truth, and the evidence 
in support of the same should be of “unim- 
peachable character.” In that connection, their 
Lordships further observed (page 88, Col. 1) 
that even an admission made by the plaintiff 
during her widowhood while she was entirely 
in the power of her husband’s relations, would 
necessarily carry much less weight than if 
made at an earlier period. Dealing then with 
a clause in the compromise arrived at between 
the parties under which the widow completely 
renounced her claim to succeed to her hus- 
band’s estate, their Lordships of the Privy 
Council stated (at pages. 88-89) that the same, 
far from dispersing the clouds of suspicion 
resting upon both the adoptions in question 
was calculated to darken them, and concluded 
their Judgment by stating that both the adpo- 
tions in question before them were most im- 
probable in themselves and were “not sup- 
ported by the contemporaneous evidence 
which ought to have been forthcoming. “The 
Privy Council, therefore, confirmed the judg- 
ment of the High Court holding that the ad- 
options were not proved. In the case of 
Muthuswami v. Chidambara (AIR 1949 PC 
18) where also the question of the factum of 
the adoption was in dispute, though there was 
an alleged adoption deed on which relance 
was placed in support of that adoption, the 
Privy Council held - the adoption to be not 
proved, observing as follows (Para 8):— 


“All the witnesses seem to have been 
friends or relations of the, parties and there is 


no corroboration of their testimony such as is. 


often found in cases of disputed adoption. No 
priest or local official who might be regarded 
as disinterested was called; no cards of invita- 
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tion to the ceremony were produced, and 
there. was no photograph of the ceremony. 
The direct evidence in support of the cere- 
mony was therefore weak........ EAS 

From these judgments of the highest Court, 
it is, therefore, clear that since adoptien dis- 
places the. normal order of successions, Courts! 
must insist upon strict and even severe stan- 
dards of proof, and the evidence by which the 
adpotion is sought to be proved must be be- 
yond suspicion and of unimpeachable , charac- 


I 


5. It is, in the light of these standards 
laid down by the Privy Council, that I must 
now proceed to discuss the evidence in regard 
to the factum of the adoption in this case. The 
oral evidence to prove the factum of the ad- 
option consists only of three witnesses. The 
first of them is one Sadashiv Dattatraya who 
claims to have been present, both at the time 
of the adoption ceremony on the 25th of Janu- 
ary 1959 at which the Adoption Yadi was also 
executed, as well as at the time of the execu- 


ton and = registration of the Deed 
of Consent at Miraj of the 6th 
of October, 1961. He has stated in his 


examination-in-chief that at the time of the 
adoption, homa was performed, that one priest 
by name Joshi was na fas a photo- 
graph was taken, and that deceased Anna 
smelt the head of the first defendant and said 
that he had taken him in adoption, whilst the 
second defendant said that he had given the 
first defendant in adoption. He has further 
deposed that an Adoption Yadi was prepared 
at the same time and that he had signed the 
same. It may be mentioned that the original 
of the alleged Adpotion Yadi has not been 
produced in the trial Court, it being the al- 
legation of the first defendant that the same 
was with the plaintiff, but an ordinary hand- 
written copy of the Adoption Yadi which was 
annexed to the Deed of Consent (Ex. 94) was 
produced in the trial Court. A photograph of 
the alleged Adoption Yadi was also sought to 
be tendered, but the same has, in my opinion, 
rightly not been admitted in evidence. Turning 
back to the oral testimony of Sadashiy Datta- 
traya, in the course of his examination-in- 
chief, he has deposed that he had been called 
by the plaintiff when she wanted to execute 
a Deed of Consent, and that a Deed of Con- 
sent was “made at Miraj.” He has deposed 
that he attested that Deed, and he has iden- 
tified his signature thereon, and stated that 
the thumb mark on it was affixed by the 
plaintiff in his presence. In the course of 
cross-examination, Sadashiv has said that no 
Deed of Adoption was made because Anna 
was ailing, and the plaintiff had, therefore, 
told him that she had. to execute a Consent 


1976 


Deed in respect of the adoption. Sadashiv has 
stated that the plaintiff had come to Walva to 
call him and one other person. Sadashiv has, 
however, had to admit in the course of cross- 
examination that there are Sub-Registrar’s 
offices at Islampur and Ashta which are nearer 
to Raktewadi where the plaintiff lived, than 
Miraj, but he has purported to explain why 
the plaintiff should have gone to Miraj to ex- 
ecute the Deed of Consent by deposing that 
the plaintiff had told him that she had some 
previous acquaintance at Miraj, and she, 
therefore, wanted to execute the Deed of Con- 
sent there. That statement of Sadashiv is ob- 
viously false because when he was asked whe- 
ther any persons of the acquaintance of the 
plaintiff had come to the place at Miraj where 
the Deed of Consent was executed, his answer 
was that he could not say if any such person 
had come there. He has stated in cross-exa- 
mination that he had himself gone to the Sub- 
Registrar's office, and’ when questioned about 
the presence of the first defendant there, he 
stated that he had not seen Pandurang there, 
and that it was not true that the Deed was 
presented’ by Pandurang before the Sub-Re- 
gistrar. “In the very next breath he however 
stated that he did not remember if Pandurang 
had signed it before the Sub-Registrar. It 
may be stated that the statement of Sadashiv 
that the first defendant had not presented the 
Consent Deed before the Sub-Registrar is 
palpably false because we have seen the ori- 
ginal of the Consent Deed (Ex. -94) and it 
shows it was the first defendant who had pre- 
sented the same. In fact, the first defendant 
has himself, after some prevarication, admitted 
that fact in his own evidence. At the end of 
his cross-examination, Sadashiv has admitted 
in clear terms that he is a friend of the first 
defendant. Mr. Abhyankar sought to rely 
strongly on the fact that there was no cross- 
examination directed to the actual giving and 
taking in adoption’in regard to which Sada- 
shiv has deposed in clear terms in his examina- 
tion-in chief, but I do not think that that can 
be construed as leaving those facts unchal- 
lenged in cross-examination, in view of the 
fact that a categorical question in the form of 
a leading question appears to have been put 
to Sadashiv at the end of his cross-examination 
to which he has replied that it was not true 
that no adoption had taken place. He has 
also been questioned as to on how many pieces 
of paper the Yadi, which was contemporane- 
ous with the alleged adoption ceremony itself, 
was written. There is also cross-examination 
in support of the suggestion of the plaintiff 
that the photograph, the negative of which has 
been produced in the present case as Ex. 62, 


as well ds the photograph Ex. 63 were taken 
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at the time when Anna had come back from 
a pilgrimage to Kashi. The evidence of Sada- 
shiv, in my opinion, suffers from three infirmi- 
ties. . First and foremost, he is admittedly a 
friend of the first defendant. Secondly, he has 
been unable to explain why the 
alleged Deed of Consent should have 
been executed at a distant place like Miraj 
when, according to Sadashiv himself, there 
are other registration offices which are in 
closer proximity to the place where the plain- 
tiff resided Thirdly, and that perhaps is the 
most important point on which Sadashiv’s 
testimony can be impeached, he has told a 
bold lie that the Deed of Consent was not 
presented before the Sub-Rgistrar by the 
first defendant, and has even gone to the 
length of stating that he had not seen the first 
defendant there. I, therefore, do not consi- 
der Sadashiv to be a reliable witness, and in 
the absence of corroboration from any in- 
dependant source, I am not prepared to act on 
his testimony. 


6. The next witness examined in sup- 
port of the alleged adoption is the first defen- 
dant’s own natural father, the second defen- 
dant. He has stated that Anna had requested 
him to give the first defendant in adoption 
and he had agreed to do so, that he and Anna 
collected people and called a priest, that Homa 
was performed and mantras chanted by the 
priest, and that Anna then smelt the head of 
the first defendant as he took the first defen- 
dant in adoption, and put sugar in his mouth. 
He has deposed that a photograph was then 
taken, and that the plaintiff herself. his own 
wife and villagers were present, He has fur- 
ther stated in his evidence that he was him- 
self sitting there and gave the boy in adoption, 
whilst Anna took the boy in adoption. He has 
mentioned the’ names of Babu Govind, Lala 
Aba, Yashwant Daji and others as being pre- 
sent at the time of the adoption ceremony, 
and has stated that an Adoption Yadi was also 
made there which he and Anna signed. He 
has ventured ‘to state that the first defendant 
was at that time 15 years of age and was un- 
married. He has purported to identify a group 
photograph which was shown to him, which 
is Ex. 68, as having been taken at the time 
of adoption. In the course of cross-examina- 
tion, the second defendant has gone so far as 
to deny that Anna had gone on a pilgrimage 
to Kashi, a fact which Sadashiv Dattatraya 
has, in terms, admitted in his evidence to 
which I have referred. He has also been put 
a leading question to which he has stated in 
reply that it was not true that no adoption 
had taken place, or that the photograph which 
he identified was one which was taken when 
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Anna had returned from Kashi. In regard to 
the age of the first defendant, he has also 
told a bold lie when he stated that it was not 
true that the first defendant was born in 1940, 
and has asserted that he was born in 1944. 
As far as the evidence of the second defen- 
dant is concerned, he has told significant lies 
on two material points, viz. (1) that Anna had 
not gone on a pilgrimage to Kashi; and (2) 
that the first defendant was only 15 years of 
age at the time of the adoption and was born 
in 1944. and not in 1940. As far as both these 
points are concerned, it is obvious that. that 
falsehood which he has uttered is a deliberate 
falsehood which is intended to anticipate the 
case of the plaintiff, both in regard to the 
photograph which was produced as being that 
which had been taken on Anna’s return from 
the pilgrimage to Kashi, as well as in regard 
to the question of age on which he seems to 
have been tutored to make a statement that 
the first defendant was of the age of 15 so as 
to conform to the provisions of Section 10 (iv) 
of the Hindu Adpotions and Maintenance Act, 
1956. These are not, therefore, statements 
which could be regarded as explicable on the 
ground of ignorance, or carelessness, or slip 
of memory. The very significance of these 
false statements rules out these possibilities 
and exposes the second defendant as a wit- 
ness who has no respect for truth. It may 
also be noted that the second defendant: has 
not stated anywhere in the course of his evi- 
dence that there was any custom applicable 
to the parties under which a person over the 
age of 15 could be adopted. In my opinion, 
the evidence of the second defendant is 
wholly unreliable and must be discarded al- 
together. 


7. The only other ora] evidence which 
has been led in this case in support of the 
adoption is that of the first defendant him- 
self. The first defendant has stated in his 
examination-in-chief that on the 25th of Janu- 
ary 1959 Anna had called his natural father 
and mother and some others from the village, 
that a photograph of the adoption was taken, 


that a priest was also called, that 
the plaintiff was present there, that 
Anna asked his natura] father to give 


him in adoption, and his natural father 
gave his consent to the same, and that a “list 
of adoption” was then made which was at- 
tested by a number of persons from the vil- 
Jage, and by the plaintiff, Anna, as well as his 
own natural father and mother. The first de- 
fendant has said in the course of his examina- 
tion-in-chief that Anna and the plaintiff had 
for long been wanting to take him in adoption 
and that when he was taken in adoption, he 
was 15 years of age which, in my opinion, is 
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undoubtedly a lie. He bas further stated in 
his examination-in-chief that at the time of 
the adoption ceremony his natural father told 
him that he had been given in adoption, and 
that Anna removed the cap from his head and 
smelt his head because he was to be taken by 
Anna in adoption, and that Homa was. per- 
formed and Gandh was applied on the fore- 
head of all. He has stated in his evidence 
that for four years thereafter he lived jointly 
with the plaintiff, and that the plaintiff, 
had voluntarily executed the Deed of Consent 
to the adoption and his name had come to be 
entered in the Record of Rights in respect of 
the lands of Anna sometime in the year 1961. 
He has also stated that his original name was 
Laxman, but, on adoption, his name was 
changed to Pandurang, and at the end of his 
examination-in-chief, he has deposed that there 
was a custom applicable to the parties under 
which a boy even over the age of 18 could 
be taken in adoption, an answer which, in my 
opinion, clearly shows that he was conscious 
of the hollowness of his earlier statement that 
he was only 15 years of age. In the course 
of his cross-examination, the first defendant 
has stated that he had been educated upto 9th 
standard, but he could not give the year when 
he was born. He has stated that he had him- 
self seen the Adpotion Yadi which was written 
on two sheets of paper, but not on stamp 
paper. He has deposed that the photograph 
of the Adoption Yadi which has been produced 
(but has not been admitted in evidence) was 
taken sometime in the year 1962, and what 
is most important is that he has admitted that 
the Adoption Yadi “was lying in my house”, 
which gives the lie. to the story with which 
he has come out that the ori- 
ginal of the Adoption Yadi is with 
the plaintiff, and that was why he could 
not produce the same. He has denied the 
suggestion put to him that no adoption cere- 
mony had taken place. Then comes the most 
interesting part of his evidence in cross-exa- 
mination in which he states, “I do not know 
as to where was executed the consent deed. 
I was not present when it was executed or 
registered”, adding that be had not asked the 
plaintiff to execute any Deed of Consent, 
When the first defendant was shown his own 
signature below Sub-Registrar’s endorsement 
on the Deed of Consent at the end of his 
cross-examination, he had, however, to admit 
that that signature was his own, thereby also 
admitting that his earlier statements that he 
did not know where the Deed of Consent was 
executed or registered and that he was not— 
present at the place where it was executed 
or registered, were blatant lies. These false 


statements, taken together with the significant 
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and deliberate false statement told by him in 
regard to his age at the tirne of adoption being 
15, in my opinion, completely discredit the 
testimony of the first defendant, and it is im- 
possible to rely on any part of that testimony. 
The result of this discussion of the oral evi- 
dence is, that the evidence ot the first defen- 
dant as well as his father, the second defen- 
dant, is wholly unreliable for the reasons 
stated above, apart from the fact that they 
are vitally interested in setting up the ad- 
option. The evidence of the only other wit- 
ness Sadashiv Dattatrya also suffers from the 
infirmities to which I have referred above. 
Moreover Sadashiv Dattatraya is admittedly 
a friend of the first defendant. According to 
the first defendant, there were several other 
persons belonging to the village who were 
present at the time of the alleged adoption 
ceremony, but not a single independent wit- 
ness has been examined. This oral evidence, 
therefore, falls far short of satisfying the 
standard of proof which has been laid down 
by the Privy Council in the cases to which I 
have referred for the purpose of proving an 
adoption that would displace the natural order 
of succession. I must, however, proceed to 
consider the documentary evidence on which 
the first defendant has also relied. . 


8. The first piece of documentary 
evidence to which I will refer is 
the negative (Ex. .62) of the gioup 
photograph alleged to have been 


taken at tbe time of the adoption ceremony, 
and the enlarged print (Ex. 68) which, witness 
Dattatraya Chavan has stated, was made from 
another photo print in respect of which the 
negative is lost. As far as the—negative (Ex. 
62) is concerned, the same has been produced 
by witness Madhukar Baburao who has de 
posed that his father Baburao Tukaram was a 
photographer and died in September 1960, 
that he bad his studio at Islampur, that defen- 
dant No. 1 had approached him with a photo- 
graph and had asked him to find out its nega- 
tive, and that he had found out the negative 
(Exh. 62). In the course of cross-examination, 
however, he bas admitted that he cannot say 
whether or not that negative was prepared by 
his father. In my opinion, the negative (Ex. 
62). has not been duly proved and should not 

ave been admitted in evidence. It is only 
when the person who takes a photograph and 
developes ** into a negative himself comes 
into the box and deposes to both these facts, 
that a negative becomes admissible in evi- 
dence. As far as the enlarged print (Ex. 68) 
is concerned, the position is still worse, for 
no print or enlargement can be admitted in 
evidence without its negative being produced 
and proved in the manner already indicated 
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above. Moreover, the evidence of witness 
Dattatraya Chavan does not show which was 
the photo print from which the photograph 
which has been tendered as Exhibit No. 63 
was taken. In this state of the evidence, in 
my opinion, the said enlarged photo print 
(Ex. 63) has also not been duly proved and 
should not have been admitted in evidence. 


9. The next piece of documentary evi- 
dence on which reliance was sought to be 
placed was the handwritten copy of the Ad- 
option Yadi which was annexed to the Deed 
of Consent (Ex. 94) and has gone in along 
with that dcoument, as well as a photograph 
of the Adoption Yadi which was sought to be 
tendered but was not admitted in evidence by 
the learned trial Judge. As far as the hand- 
written copy of the Adoption Yadi annexed to 
the Deed of Consent is concerned, in my 
opinion, the same cannot be regarded as duly 
proved for several reasons. First and fore- 
most, it appears that the said copy was allow- 
ed to be admitted in evidence as secondary 
evidence by reason of the allegation made by 
the first defendant that the original thereof 
was in the possession of the plaintiff so as to 
bring the. case within clause (a) of Section 65 
of the Indian Evidence Act. In my opinion, 
however, the evidence of the first defendant 
himself in cross-examination to the effect that 
the Adoption Yadi was lying in his house 
when its photograph was alleged to have been 
taken in 1962 shows that, at any rate, till 
then it was in the possession of the first de- 
fendant himself. I do not believe the case 
sought to be made out that the plaintiff, who 
is an illiterate lady, took away several docu- 
ments, including this Adoption Yadi, when she 
went away from the house of the first defen- 
dant some time in the year 1966. In that 
view of the matter, the preliminary fact that 
the original of the Adoption Yadi is in the 
possession of the plaintiff cannot be said to 
have been proved so as to make secondary 
evidence admissible under clause (a) of Sec- 
tion 65. The matter, however, does not rest 
there. Mr. Abhyankar has not shown to us 
any evidence.on record which would make 
the handwritten copy of the Adoption Yadi 
annexed to the Deed of Consent secondary 
evidence within the terms of any of the clauses 
of S. 63 of the Indian Evidence Act. He has 
net peinted out any—evidence which would 
show as to 


who made that copy, 
in whose handwritng it is, from 
what it was made, or whether it was 


compared with the original. On that ground 
also, therefore, the handwritten copy of the 
Adoption Yadi annexed to the Deed of Con- 
sent is inadmissible in evidence and must be 
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disregarded altogether. Moreover, the evidence 
led on behalf of the first defendant in regard 
to the same is inherently improbable, for if 
the plaintiff was a willing party to the execu- 
tion and registration of the said. Deed of Con- 
sent at Miraj, as the first defendant alleges, 
there is no reason why the original of the Ad- 
option Yadi itself, assuming that it was in the 
possession of the plaintiff, as the first defen- 
dant alleges, should not have been annexed 
to the Deed of Consent. There is also no evi- 
dence in regard to proof of handwriting of the 
person who wrote out that copy of the Adoo- 
tion Yadi. As far as the photograph of the 
Adoption Yadi is concerned, the same has, in 
my opinion, rightly been excluded from evi- 
dence, for as already stated above, the print 
or the enlargement of a photograph cannot be 
admitted in evidence in the absence of a ne- 
gative, and in the absence of evidence being 
led to prove the identity of the document of 
which a photograph was made. In the case of 
this photograph, the negative is stated by 
witness Dattatraya Chavan to have been lost 
and, under those circumstances, in my opinion, 
the said photograph of the alleged Adpotion 
Yadi has been rightly excluded from evidence 
by the learned trial Judge. 


10. The third piece of documentary 
evidence is the Deed of consent (Ex. 94) itself. ~ 
First and foremost, there was no occasion for 
the execution of the said Deed of Consent 
within less than three months after the death 
of Anna as, at that time, admittedly the rela- 
tions between the parties were cordial. The 
reason which witness Sadashiv Dattatraya has 
given for’ the said Deed of Consent : having 
been executed was that it was prepared be- 
cause no Deed of Adoption has been made 
on account of the sickness of Anna. That 
reason, apart from its being unconvincing, it- 
' self casts a shadow on the very existence of 
the Adoption Yadi itself since, according to 
Sadashiv Dattatraya, no Deed of Adoption was 
prepared at the time of the adoption. There 
is also no reason why if, as the-said- wit- 
ness Sadashiy Dattatraya himself has deposed, 
there were nearer. registration offices at Islam- 
pur and Ashta, the document should have 
been executed and registered at Miraj. This, 
in -my opinion, is also a circumstance which 
makes the whole transaction relating to the 
alleged execution of the said Deed of Consent 
highly suspicious. The reason given by Sada- 
shiv Dattatraya that the plaintiff had said that 
she would prefer to have it executed and re- 
gistered at Miraj because she knew some 
people there ,is also false, as already pointed 
out above, because Sadashiv Dattatraya was 
not able to say whether any person of her 
acquaintance had come to the place where the 
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said Deed of Consent was executed and re- 
gistered at Miraj, and indeed, no acquaint- 
ances of the plaintiff at Miraj had been called 
to witness the said Deed which one would 
expect to -have been done, if she really had 
any acquaintances there. There is also intrin- 
sic evidence in the-said Deed of Consent Ex. 
94 to show that it was not a genuine docu- 


‘ment insofar as, as in the case of Padmalav v. 


Fakira Debya already cited above in another 
context, it is inherently improbable that the 
plairtiff would renounce her claim to succeed 
to a one-half. share in her husband’s estate. It 
may, in that connection, be pointed: out that 
it is stated in the said Deed of Consent (Ex. 
94) that the first defendant had become the 
full owner of all the movable and immovable 
properties of the deceased. Apart from all the 
evidence which makes the authenticity ‘of the 
said Deed of Consert highly suspicious and 
renders the plaintiff’s evidence in that behalf 
probable, this document has also not been 
proved in. accordance with law insofar as no 
evidence has been led to prove the hand- 
writing of the person who wrote it. The plin- 
tiff has in her evidence deposed that no ad- 
option ceremony had ever taken place, that 
Ansa had never teken the first defendant in 
adoption, and that whilst she was ailing short- 
ly after her husband’s death, defendants Nos. 
1 and 8 had taken her to Miraj ostensibly for 
treatment, but had stopped near a tree and 
obtained her thumb mark on a blank piece of 
paper. She has categorically asserted that she 
had never‘ executed any Deed of Consent. 
For the reasons stated above, in my opinion, 
this avidence of the plaintiff appears to be 
true, and I hold that the sed Deed of Con- 
sent is neither genuine, nor duly proved as 
requited by law aed should not even have 
been admitted in evidence in the absence 
of such pruof. : 


' ll. The only other documentary evi- 
dence relied upon in support of the case of 
the adoption cvasists of the mutation entries 
Exs. 97 and 98, but in view of the admitted 
illiteracy of the plaintiff ard in the absence 
of the aprlications in consequence of which 
those mutations were effected, in my cpinion, 
these mutation entries cannot be of any avail 
to the first defendant for the purpose of prov- 
ing the adoption on which he relies. Mare- 
over, though it hug been put to the plaintiff 
in the course of cross-examination that it 
was she who had made the applications for 
making the said mutation entries, the first 
defendant has’ not ventured to make any such 
statement in his own evidence. I,. therefore, 
do not attach any Importance to these muta- 
tion’ entries as proof of the adoption of the 
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first defendant by Anna. ` In the -result; . I 
hold that the evidence, oral as well as docu- 
mentary, that has been led on behalf of the 
first defendant in the present case is. unre- 
liable and suffers from the several infirmi- 
ties pointed out above and cannot help the 
first defendant to prove that -the deceased 
Anna had adopted him as his son. Moreover, 
as already stated above, though, according to 
the first defendant, several independent per- 
sons were present at the time and place of the 
adoption ceremony, and indeed, as many as 
20 persons signatures are appended to the 
copy of the Adoption Yadi which is annexed 
to the Deed of Consent (Ex. 94), not a single 
independent witness has been examined to 
prove the adoption. : 


12. In that view of the matter, as’ 


already stated above, it is not necessary for 
me to deal in detail with the question as to 
whether, in view of the provisions of Sec- 
tions 4 and 10 (iv) read with Section 3 (a) of 
the Hindu Adoptions and Maintenance Act, 
it was open to the first defendant to prove that 
there was a custom applicable to the parties 
which permitted persons over the age of 15 
to be taken in adoption. Since the point has 
been argued, I may, however, briefly express 
my own views in regard to that question. In 
the case of Dnyanu Gopal v. Jijaba Baba 73 
Bom LR 667 = (AIR 1972 Bom 98), Nain J. 
bas taken the view at page 668 of Bom 
LR = (at p. 99 of AIR) that the prohibition 
contained in Section 10 (iv) against the per- 
son adopted who has completed the age ‘of 
15 years has no meaning in relation to male 
persons adopted in the territories which were 
comprised in the former State of Bombay, and 
that the custom “or rule of Hindu law” pre- 
vailing in those territories permitting adoption 
of males over the age of 15'years is expressly 
saved by Section 10 (iv). I do not approve 
of the view taken by Nain J. insofar as he 
holds that not merely a custom, but even a 
rule of Hindu law prevailing in those territo- 
ries would be expressly saved by Section 10 
(iv). That view appears to have been taken by 
him because the provisions of Section 4 of 
the Hindu Adoptions and Maintenance Act, 
1956, were not brought to his notice. The 
question was exhaustively considered by 
Malvankar J. in his judgment D/- 24-4-1972 


in Second Appeal No. 1444 of 1965 (Bom) ` thé law without the necessity of f in 


where he reviewed a large number of autho- 
rities. : The view taken- him was that it 
was- clear that in spite of the provisions of 
Section -6 (iii) and Section 4 (a), of the Hindu 
Adoptions and Maintenance . Act, 1956, if, a 
custom -applicable to the partles is. proved 
which permits persons who have completed 
the age of 15 years being taken: in. adoption, 


Laxman v. Anusuyabai (Vimadalal J.) 


[Prs. 11-12] Bom. 271 


then such:a custom is saved in view of the 
provisions of Section 4 (a) read with Section 
10 (iv) of the Act. It was fairly. conceded be- 
fore-him. that if the adoption of a person over 
the age of 15 years of age was permissible 
under any text, rule or interpretation of Hindu 
Law before the Act came into force, and not 
in accordance with any custom, then the same 
could not be allowed to be proved, in view 
of the provisions of the said sections. In my 
opinion, the position as laid down by Malvan- 
kar J. in his judgment in the said case, to the 
extent stated above, and as conceded before 
him by the learned. ‘advocate for the appel- 
lant, is the correct position in law as it now 
stands. In the said case the same contention 
was advanced by the learned ‘advocate for 
the appellant before Malvankar J. as was ad- 
vanced before us by Mr. Abhyankar, viz. that 
there being a series of decisions of this Court 
recognising the custom permitting persons 
more than 15 years old being taken in ad- 
option, it was not necessary to plead the cus- 
tom specifically, much less to lead any evi- 
dence to prove the same. Malvankar J. 
therefore, proceeded to examine all the deci-. 
sions which were pointed out to him in proof 
of that custom. I do not propose to embark 
on that task. Suflice it to say, that the cor- 
rect position in regard to the proof of custom 
by means of decided cases is to be found from 
the decision of the Privy Council in the case of 
Kesarbai v. Indarsingh 71 Ind App 190, at 
p. 196 = (AIR 1945 PC 16 at p. 18) in which 
the Privy Council approved of the course ad- 
opted by the High Court to regard an earlier 
decision of the Privy Council as showing that 
the custom in question before it did prevail 
among certain members of the caste in the 
province from which the parties originally 
came, and “that it was, therefore, reasonable 
and of long standing, and to that extent it also 
afforded corroboration of the evidence of the 
respondent’s witnesses as showing that the 
custom to which they deposed was known and 
practised by other members of their communi- 
ty in a different part of India.” It has, how- 
ever, been laid down by the Supreme Court 
in the case of Munnalal v. Rajkumar, (AIR 
1962 SC 1498, para 11) that it is well-settled 
that “where a custom is repeatedly brought 
to the notice of the Courts of a country, the 
courts may hold that custom introduced into 


each individual case.” The position, therefore, 
is that where the custom in question has been 
repeatedly recognised by Courts of law, the 
Court may, in another case, hold that customi 
as proved without the necessity of indepen- 
dent ‘proof in that case, but evén where the 
case law relied upon falls short of that, a 
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judicial decision in which such a custom has 
been recognised can certainly be regarded as 
affording corroboration of the evidence of the 
witnesses who have deposed to the same in 
another case. 


18. As far as the decisions cited be 
fore us in the course of the hearing of this 
appeal are concerned, in the view which I 
have taken on the question of the factum of 
the- adoption, I do not propose to deal with 
the same in detail. Suffice it to say, that 
those decisions cannot be held to recognise 
in clear and unambiguous terms the custom 
which the first defendant was called upon to 
prove in the present case, viz. that in this 
part of the country an adoption of a person 
over the age of 15 is valid. It is too well- 
settled to need authority that proof of such 
custom must be established inductively and 
furnished by evidence which is clear and un- 
ambiguous. It is also well settled that one 
custom cannot be deducted from another. 
Custom cannot also be extended by analogy 
or enlarged by parity of reasoning. As far as 
the evidence led in this very case is concerned 
the same consists only of two instances of ad- 
option to which witnesses Ananda and Sada- 
shiv Ramchandra have deposed, but Ananda 
does not know of any instance of such ad- 
option except his own, and Sadashiv has 
spoken of having only “heard” of one other 
instance of that nature during the last 14 
years, a statement which should not have been 
admitted in evidence as being in the nature 
of hearsay. Moreover, the documents which 
each of them has produced, though in respect 
of their own adoption and though registered, 
have not been duly proved as required by 
law. The proviso to Section 68 of the Evi- 
dence Act only dispenses with the calling of 
an attesting witness in proof of the execution 
of a document which is required by law to ‘be 
attested and has been registerd, unless its exe- 
cution is specifically denied by the other side. 
The handwriting on a document even if it be 
registered, must however be proved in accord- 
ance with the provisions of that Act, and that 
has not been done in the present case. Though 
the execution of the documents has been prov- 
ed, the handwriting of the person who wrote 
out the body of those documents has not been 
proved as required by law. In any event, 
apart from these infirmities attaching to the 
evidence of Ananda and Sadashiv Ramchandra 
the evidence of these two witnesses in regard 
to their own respective adoptions at an age 
exceeding 15, is, in my opinion, wholly insnffi- 
cient to prove a custom of the nature of that 
which the first defendant is required to prove 
in the present case. No such custom can be 
proved by evidence so slender and so scanty. 
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The, position, therefore, is that if on the fac- 
tum of adoption I am wrong, I would take 
the view that the custom of adopting a person 
over the age of 15 in this part of the country 
has not been proved in the present case. 

14. As far as Civil Application No. 
729 of 1975 is concerned, the same has not 
really been pressed before us by Mr. Abhyan- 
kar, and, in any event, does not survive. 

m NAIK J.:— I agree and have nothing to 
add. 

BY THE COURT:— The appeal is 
dismissed with costs, and the order and de- 
cree passed by lower Court confirmed. The 
stay granted will stand vacated. No order on 
the Civil Application and no order as to its 
costs, 

Appeal dismissed. 
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Asharam Ramgopal, Appellant v. Sarjubai 
Ramgopal and others, Respondents. 

Appeal No. 98 of 1971; Suit No. 188 of 
1968, D/- 19-2-1975. 

(A) Hindu Succession Act (1956), Seo- 
tion 14 — “Any property possessed by a 
female Hindu” — Meaning. ` 


Where, as per agreement and the de 
claration made by the widow, the properties 
allotted to her on partition of the joint family 
before coming into force of the Act were to 
remain in her name and possession as limit- 
ed owner during her lifetime, she gets full 
ownership of the said properties after com- 
mencement of the Act. It is enough if the 
Hindu female has right to the property which 
she is in possession, however restricted the 
nature of her interest may be. 

(Paras 3, 4) 

This is not a case where it is possible 
even to contend that the widow had no pre- 
existing right and the right was created for 
the first time by the agreement of partition. 
The widow voluntarily agreed to a restriction 
being imposed upon the right which she 
would be entitled to as a Hindu widow under 
the Hindu Women’s Rights to Property Act. 
To such a case, the provisions of Section 14 
(2) are never attracted. AIR 1970 SC 1963 
and AIR 1966 SC 1879, Followed. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1970 SC 1963 = (1970) 2 SCR 95 3,5 
AIR 1970 SC 1019 = (1971) 1 SCR 298 6 
AIR 1966 SC 1879 = (1968) 2 SCR 626 4 
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- "J. L Mehta with D. M. Shambhu for, 
Appellant; Mrs. S. D. Nanavati with Mrs. A. 
N. Chawalh, for Respondents. 


KANTAWALA, C. J:— Asharam Ram- 
gopal, the plaintiff, has filed tbis 
against the judgment and decree passed by 
Kania J. dismissing his suit for a declaration 
that his step mother, Defendant No. 1, gol a 
restricted estate in the moveable and im- 
moveable properties coming to her share as 
a result of the partition and that she was en- 
titled to only a life interest in the said move- 
able and immoveable properties. By the 
plaint also, injunctioh was claimed against 
defendant No. 1 restraining her, servants aud 
agents from selling, alienating, incumbering 
or otherwise dealing with or disposing of the 
said moveable and immoveable properties. 
There is no controversy as regards the facts 
of the case. One Ramgopal Jagannath died 
on or about May 21, 1950, leaving behind 
him his widow Sarjubai, Defendant No. 1 and 
three sons, Asharam Ramgopal plaintiff by his 
first wife and Nandkishore Ramgopal and 
Chandma] Ramgopal, both minors at the time 
of his death, by his wife Sarjubai. At the time 
of Ramgopal’s death, they were the members 
of a joint and undivided-Hindu family owning 
moveable and immoveable properties and also 
carrying on business in the name and style of 
Messrs. Jagannath Ramgopal. Besides the 
plaintif and the defendants, Ramgopa] also 
left two unmarried daughters by name Push- 
pabai and Shantibai. After the death of Ram- 
gopal, disputes and differences arose between 
the parties and as a result of the mutual in- 
tervention of friends and relatives, an agree- 
ment -was arrived at for partitioning the joint 
family properties.on August 18, 1955. ‘The 
terms of this agreement wil] be referred to a 
little later. Under this agreement, so far as 
the joint family business was concerned, it 
was to be divided with effect from November 
14, 1955 and thereafter was to be carried on 
in partnership between plaintiff and defendant 
No. 1 and defendants 2 and 8 who were then 
minors were to be admitted to the benefits of 
partnership. Even what happened on Novem- 
ber 14, 1955 has been recorded in an agree- 
ment between the parties. On June 17, 1956, 
the Hindu Succession Act, 1956 (hereinafter 
referred to as the ‘Act’) came into force. After 
the Act came into force, on September 18, 
1956, a declaration was made by the plaintiff 
and defendant No. 1 executing the said de- 
claration not only on behalf of herself—defen- 
dant No. 1, but as the natural guardian of the 
two minor sons—defendants 2 and 8. On 
February 28, 1968, the plaintiff filed the nre- 
sent suit alleging that under the agreement 
dated August 18, 1955 and the writing dated 
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November 14, 1955, defendant No. 1 obtain- ` 
ed only a restricted interest in the moveable 
and immoveable properties coming. to her 
share as a result of the partition; that by the 
said declaration dated September 18, 1956, 
she declared on oath that she would hold the 
said moveable and immoveable properties as 
a limited owner; that upon her death the said 
moveable and immoveable properties would 
belong to and be divided between the plain- 
tiff and defendants 2 and 3 in equal shares; 
and that the said restricted estate of defen- 
dant No. 1 in the said moveable and im- 
moveable properties was not enlarged by 
reason of the provisions of Sec. 14 (1) of the 
Act. It was also alleged by the plaintiff that 
in view of these documents, the plaintiff and 
defendants 2: and 3 have vested interest in 
the corpus of the moveable and immoveable 
properties coming to the share of defendant 


“No. 1 and that she was making an adverse 


claim to the corpus of the properties, and as 
she was denying the 1/8rd right of the plain- 
tiff therein, it became necessary for the pluin- 
tiff to file the suit for the possession and in- 
junction as aforesaid. The suit was resisted 
by defendant No. 1 and the materia] issues 
that arose for consideration in this case were 
whether the estate of defendant No. 1 in the 
moveable properties and immoveable proper- 
ties described in the annexures to the plaint al- 


Jotted to her share was not enlarged by ‘reason 


of the provisions of Section 14 (1) of the Act 
or whether defendant No. 1 got full ownership 
of the said moveable and immoveable pio- 
perties after the commencement of the Act 
in view of the provisions of Section 14 there- 
off This question was answered in favour of 
Defendant No. 1 and the suit was dismissed 
by the learned Judge. It is against this judg- 
ment and decree passed by the learned Judge, 
that plaintiff has come in appeal before us. 


2. Mr. Mehta on behalf of the plain- 
tiff, contended that as a result of the agree- 
ment dated August 18, 1955, the writing dated 
November 14, 1955 and the declaration dated 
September 18, 1956, defendant No. 1 merely 
continued to have a restricted interest in the 
property allotted to her on partition of the 
moveable and immoveable properties belong- 
ing to the family; that such restricted interest 
allotted to her was less than limited ownership 
contemplated under the Hindu - Law; that 
under these. documents, it is clearly provided 


that she would have no right of 
alienation whatsoever in respect of 
the moveable or immoveable pro- 


` perties allotted to her; that in view of these 


circumstances, even having regard to the pro- 
visions of Section 14 of the Act, the moveable 
and immoveable properties allotted to her as 
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a result of this partition were not converted 
into full ownership and that she was not en 
titled to the rights of an absolute owner or 
right to alienate, encumber or dispose of the 
same, 


3. Before dealing with the provisions . 


of Section 14 of the Act, it will be necessary 
to refer to the three documents on which the 
submission is based by Mr. Mehta. It is not 
disputed that when Ramgopal died on May 
21, 1950, he, the plaintiff and the defendants 
were the members of a joint and undivided 
Hindu family and apart from the plaintiff and 
the defendants, he died leaving him surviving 
his unmarried daughters. The property own- 
ed by the family including the business of 
M/s. Jagannath Ramgopal was a joint family 
business. After the disputes and differences 
arose between the parties, the properties be- 
longing to the family, both moveable and 
immoveable including cash, golden and silver 
ornaments, house-hold utensils and other 
moveable properties were partitioned and the 
terms of the partition were subsequently re- 
corded in an agreement dated August 18, 
1955. In this agreement, it is decided that so 
far as the joint family business of Jagannath 
Ramgopal was concerned, it would be parti- 
tioned with effect from November 14, 1955 
on the basis that the plaintiff and the defen- 
dants will be each entitled to 1/4th share 
thereof. So far as the house-hold articles and 
things were concerned, the mother agreed to 
relinquish her interest in the property and the 
same were to'be divided equally only be- 
tween the plaintiff and defendants 2 and 3. 
The rest of the properties, both moveable and 
` Immoveable, belonging to the family were to 
be divided equally between the parties. There 
is no controversy that plaintiff and defendants 
‘2 and 3 under this agreement became the ab- 
solute owners of the respective 4 anna share 
in the properties allotted to them under par- 
tition. So far as the share that was allotted 
to defendant No. 1 was concerned, the agree- 
ment provided as under:— 


_. “the 4 anna share which has been given 
to No. 4 Sarjubai shall remain in her name 
and in her possession as long as she lives. 
After her death, the three brothers Asaram, 
Nandkishore and Chandmal shall get divided 
equally the said four anna share.: However, 
Sarjubai shal] be the absolute owner of the 
income which she may derive from the pro- 
perty pertaining to her four anna share. She 
may utilise the amount of the said income 
in such manner as she may like and she 
(Sarjubai) shall have the right to utilise it in 
every way and in any manner she may like. 
Nos. 1-2-8 (viz.) Asaram, Nandkishore and 
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Chandmal shall have no right to raise any 
„Objection whatsoever at any time. Sarjubai 


will have to keep intact the original amount, 
property and the gold and silver ornaments 
given to her on partition. She will not be 
entitled to reduce the same.” 
When the shares of the business of Jagannath 
Ramgopal were partitioned, a writing dated 
November 14, 1955, regarding what has 
happened was executed and the said writing 
provided that the gold and silver ornaments, 
diamonds, jewelleries, money etc; which have 
been allotted to the share of Sarjubai widow 
of Ramgopal under the agreement dated 
August 18, 1955, shall remain in her posses- 
sion as long as she is alive. After her death, 
the three brothers Asharam Ramgopal, Nand- 
kishore Ramgopal and Chandma] Ramgopal 
shall divide the same (including the shares). 
After the Hindu Succession Act came into 
force, a declaration was made between the 
plaintiff and defendant No. 1 on behalf. of 
herself and as the natura] guardian of her two 
minor sons—defendants 2 and 8. In this decla- 
ration, so far as defendant No. 1 was concern- 
ed, she was a party of the Second Part. In this 
declaration, Clause 12 provided as under:— 
“The Party of the Second Part hereby de- 
clare that she the party of the Second Part 
will hold the said severa] properties viz. (1) 
One fourth share in the ornaments and jewe- 
llery of the said joint family (2) the amount 
of the one-fourth share in the capital of the 
said joint family business credited to her 
account and (8) the said immoveable proper- 
ties described in the second schedule here- 
under written as a limited owner and that 
upon her death the same shall belong to and 
be divided between the party of the First Part, 
the party of the Third Part and the Party of 
the Fourth Part in equal share.” 
The Act came into force on June 17, 1956 and 
substantial alterations were made in the rights 
of property possessed by a female Hindu by 
the provisions of Section 14 thereof. The 
said section provides as under:— 
; “14, (1) Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall be 
held by her as full owner thereof and not as 
a limited owner. ` 
Explanation— ïn this sub-section, 
“property” includes both moveable 
and immoveable property acquired by a female 
Hindu by inheritance or devise, or at a par- 
tition, or in lieu of maintenance or arrears of 
maintenance, or by gift from any person, whe- 
ther a relative or not, before, at or after her 
marriage, or by her own skill or exertion, or 
by purchase or by prescription, or in any other 
manner whatsoever, and also any such pro- 
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perty held by her as stridhana immediately 
before the commencement of this Act.” 


The argument of Mr. Mehta is 
that the provisions of Section 14 
(1) are not attracted in the present case, as 
under the agreement recording partition dated 
August 18, 1955, the writing dated November 
14, 1955 and the declaration dated September 
18, 1956, only restricted interest was confer- 
red upon defendant No. 1, that interest was 
not in the nature of widow’s estate which is 
normally known as limited interest under the 
Hindu Law and that there is no right of alie- 
nation whatsoever in respect of the property 
allotted to her and such right in the moveable 
and immoveable properties allotted to her did 
not become enlarged wnder the provisions of 
Section 14 of the Act. If regard be had to 
the language of Section 14 (1), such a con- 
tention cannot be accepted. It is laid down 
by the Supreme Court that the word ‘pos- 
sessed’ used in Sec. 14 (1) of the Act is to be 
interpreted in broad sense. In Badri Pershad 
v. Kanso Devi AIR 1970 SC 1963, the Sup- 
reme Court pointed out as under;— 


“The critical words in sub-section (1) are 

“possessed” and “acquired”. The word “pos- 
sessed” has been used in its widest connota- 
tion and the possession may be either actual 
or constructive or in any form recognised by 
law. In the context in which it has been used 
in Section 14 it means the state of owning or 
having in one’s hand or power.” 
It is quite clear that the properties in question 
were in lawful possession of defendant No. 1 
at the commencement of the Act pursuant to 
the rights conferred on her at the partition of 
the joint family and she got this right to pos- 
session on partition under the provisions of 
the Hindu Women’s Rights to Property Act. 
When the property is possessed by a Hindu 
female which is acquired before or after the 
Act, then by reason of the provisions of Sec- 
tion 14 (1), such property will be held by the 
female as full owner thereof and not as a limit- 
ed owner. ° 


4, J. Eramma v. Veerupana AIR 1966 
SC 1879, the question which arose was whe- 
ther Section 14 of the Act would be attracted 
by the Hindu female who was in possession 
of the property but without any right to it. 
In connection with that question, the Supreme 
Court observed as follows:— 


“The property possessed by a female 
Hindu, as contemplated in the section is 
-clearly property to which she has acquired 
some kind of title whether before or after 
the commencement of the Act. It may be 
noticed that the Explanation to Section 14 (1) 
sets out the various modes of acquisition of the 
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property by a female Hindu and indicates that 
the section applies only to property to which 
the female Hindu has acquired some kind of 
title, however restricted the nature of her in- 
terest may be. The words “as full owner 
thereof and not as a limited owner” as given 
in the last portion of sub-section (1) of Seċ. 
14 clearly suggest that the legislature intended 
that the limited ownership of a Hindu female 
should be changed into- full ownership.” 
These observations make it amply clear that 
it is enough if the Hindu female has right to 
the property which she is in possession, how- 
ever restricted the nature of her interest may 
be. In that view of the matter, it is not even 
necessary to consider whether under the agree- 
ment of partition dated August 18, 1955, de- 
fendant No. 1 had a right to sell the property 
allotted to her even for legal necessity or for 
the benefit of the estate. 


-5. It is pointed out in Badri’s case 
AIR 1970 SC 1968 that sub-s. (2) is more in 
the nature of a proviso or an exception to sub- 
sec. (1). It comes into operation only if ac- 
quisition in any of the methods indicated 
therein is made for the first time without there 
being any pre-existing right in the female 
Hindu who is in possession of the property. 
This is not a case where it is possible even to 
contend that defendant No. 1 had no pre 
existing right and the right was created. fo 
the first time by the agreement of partition 
dated August 18, 1955. Even if the contention 
of Mr. Mehtais accepted, defendant No. 1 
voluntarily agreed to a restriction being impos- 
ed upon the right which she would be entitled 
to as a Hindu widow under the Hindu 
Women’s Rights to Property Act. To such a 
case the provisions of sub-section (2) are never 
attracted, 


6. Reference was made by Mr. Mehta 
to the decision of the Supreme Court in Dinda- 
yal v. Rajaram AIR 1970 SC 1019. That was 
a case in which the Supreme Court had oc- 
casion to consider the right of a widow in the 
context of Section 14 (1) of the Act when she 
is in possession of the property as a trespasser. 
We are not concerned with any similar con- 
tention and a similar question and it will not 
be useful to refer to this case. 


7. It was urged by Mr. Mehta that 
by the declaration dated September 18, ee 
defendant No. 1 has at least relinquished h 
right as a full owner and has agreed to hold 
the property thereafter as a limited owner and 
has further agreed that upon ‘her death. the 
property allotted to her would belong to and 
shared and divided by and between the plain- 
tiff and defendants 2 and 3. It was sought to 
be contended that by reason of such a de- 


276 Bom. [Prs. 1-2] 


- claration, defendant No. 1 agreed to relinquish 
or curtailed her interest in the property al-- 
lotted to her even though under Section 14 
(1) of the Act, she becomes’ the full owner 
thereof. If regard be had to the pleadings in 
in. the present case, such a‘contention is not 
permissible to the plaintiff. Even though 
the declaration is referred to in the plaint, 
it is nowhere stated that the effect of, the 
declaration was to curtail the rights which 
having regard to the provisions of Section 14 
of the Act would be converted into rights of.a 
full owner. It will not be permissible to 
Mr. Mehta in the first appeal in the absence 
of proper pleading to even contend that there 
was a relinquishment as a result of the 
declaration. 

8. In the result, that learned Judge 
“ was right in taking the view that defendant 
No. 1 got full ownership in the moveable 
properties and immovable properties: referred 
to in the plaint after the commencement of 
the Act. In that view of the matter. the 
appeal fails and is dismissed with costs. 

9. Liberty to the respondents’ at- 
torneys to withdraw the amount deposited 


as security for costs. 
> ; Appeal dismissed. 
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. DHARMADHIKARI AND SHIMPI, JJ. 
Dattatraya Devidas Didolkar and others, 
‘Petitioners v. Vice-Chancellor, Nagpur Univer- 

sity, Nagpur and others, Respondents. 

Special Civil Appin. No, 1830 of. 1976, 
` D/- 18-2-1976. l 

(A) Nagpur University Act (1974), Sec- 
tions 23, 33 and 78 — Election by Senate to 
the Executive Council and to Board of Extra 

Mural Studies — Election is to be held in 

meeting — Statute 36 providing for postal 

ballot does not apply to such election. 


Reading all the provisions of the Nagpur 
University Act and the Statutes framed there- 
ünder harmoniously in the context of the spe- 
cific phraseology used in Sections 23 and 33 
of the Act, Statute 36 cannot be held to apply 
to the elections ‘by the Senate’, which are re- 
quired to be held m the meeting of the 
Senate. Therefore, the persons who are not in 
a position to attend the meeting for reason 
whatsoever, including the reason beyond their 
control, cannot get a right of voting by follow- 

ing the rs prescribed. by Statute 36. 
_ (Paras-9 and 10) 
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(B) Words and Phrases — Word “Meet- 


ing” — Meaning. 


The word “meeting” prima facie connotes 
coming together of persons for certain pur- 
poses. In substance it is a gathering of per- 
sons with a specific object in view. 

(Para 7) 


(C) Nagpur University Act (1974), Sec- 
tion 91 — Framing of statutes under the new 
Act — Effect — Statutes under the old Act 
stand superseded — Reference to old statutes 
in agenda for meeting cf sentate is illegal — 
Statutes 26 and 27 under the repealed Act, 
held, were superseded. (Para 5) 


(D) Constitution of India, Article 226 — 
Exercise of power of statutory body — Wrong 
reference to power under which action taken 
— Action is not vitiated — Procedure in a 
meeting of Senate under Statute 33 under 
new Act followed — Reference however made 
to Statutes 26 and 27 under repealed Act.— 
Absence of prejudice — Meeting of Senate 
not invalidated. (Nagpur University Act 


. (1974), Section 21 and Statute 33). 


Merely a wrong reference to the power 
under which certain actions are taken by the 
authority would not per se vitiate the action 
taken, if they can be justified by some other 
power under which the said -authority could 
have lawfully taken the said action. Statute 33 
framed under the Nagpur University Act 1974 
practically provides for. the same | procedure 
which was earlier provided for by the old 
Statute 26 or Statute 27. When no prejudice 
has been shown or even alleged merely be- 
cause a wrong reference is made to old Statute 
27 in the notice, the provisions of old Statute 
27 and the new Statute 33 being substantially 
identical, the proceedings: of the meeting, can- 
not be held to be invalid on- that count. 

(Para 8) 

B. A. Udhoji, for Petitioners; S. K. San- 

yal, for Respondents Nos. 1 and 2. 


DHARMADHIKARI J.:— The petitioners 
in this case are members of the Nagpur Uni- 
versity Senate as constituted under Section 20 
of the Nagpur University Act, 1974, referred 
to hereinafter as the Act. The petitioners at 
present are detained under Section 3 of the 
Maintenance of Internal Security Act in. Cent- 
ral Jail, Nagpur. 

2. It appears from the record that the 
Registrar of the. Nagpur University under the 
directions of the Chancellor has convened an- 
nual meeting of the University. Senate on. 
Saturday the 21st February 1976, at 11.00 
a. m. under Section 21 (1) of the Act. The- 
relevant items which are germane to the con- 
troversy involved in this petition are items 
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Nos. 2 and 8 of the agenda, which read as 
under:— 

“Item 2, To elect members ‘to the Exe- 
cutive Council as under from amongst mem- 
bers of the Senate:—. 

(a) Two principals, under Section 28 (1) 
(vii) of the Act. 

(b) Two teachers, under Section 28 (1) 
(viii) of the Act, other than Principals and 
Heads of University Departments. 

(c) Seven persons, under Section 28 (1) 
(ix) of the Act, other than Principals, Teachers 
and Student Members. 

Item 3. To elect three members, under 
Section 38 (1) (iv) of the Act, to the Board 
of Extra Mural Studies from amongst Mem- 
bers of the Senate.” 

It is obvious from bare reading of these items 


on the agenda that they relate to the election: 


of members to certain authorities of the Uni- 
versity, including the Executive Council. 
Note 8 attached to the said items lays down 
the procedure for filing of nomination papers 
etc. which is as under:— 


“3. For election under Items 2 and 8, 
the dates for submission of nomination papers, 
their scrutiny and withdrawal of ‘candidatures 
shall be as under as per Statute 27 (Old):— 

(i) Last date for receipt of nomination 

pers. ... 15th February 1976. 

(ii) Scrutiny of nomination 
papers.. ...« 16th February 1976. 

(iii) “Last date for withdrawal 
of candidature .... .... 18th February 1976. 
As the petitioners were detained in Jail, they 
filed an application addressed to the Vice- 
Chancellor, Nagpur University dated 5-2-1976 
requesting him to make arrangements to send 
the ballot papers on their jail address in due 

„time, because, according to them, they were 
entitled to exercise their right of vote under 
Statute 36, by post. The said request was 
negatived by the University and 
the Registrar by his reply dated 
10th February 1976 informed the peti- 
tioners that Statute 36 has no application to 
the elections in question. He further stated 
that in the instant case the election will be 
held at a meeting of the Senate in accordance 
‘with the provisions of old Statute 26, which 
‘is still on the Statute Book, and therefore, the 
members attending and participating in the 
meeting of the Senate alone are entitled to 
cast their votes at the meeting itself. It is 
„this action of the Nagpur University, which 
is challenged by the petitioners in this writ 
petition. 


8. Shri Udhoji, the learned counsel 


for the petitioners, contended before us that © 


the interpretation put forward by the Uni- 
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versity authorities upon the -provisions of 
Statute 36 is not in accordance with the well 


established principles of interpretation of 


Statutes. He further contended that after 
framing of the new Statute under the new 
Act, the Statute framed under the old Act 
ceased to be in force, and therefore, the pro- 
cedure followed by the University authorities 
in holding the elections as per old Statute 26 
is illegal. He further contended that under 
the new Act specific Statutes have been fram- 
ed for the purposes of holding elections, in- 
‘cluding Statute 86. According to the learned 
counsel, Statutes 38, 34, 35, 36, 37, 38, 39 and 
40 dea] with the procedure of elections to 
the various authorities of the University. 
Statutes 38, 34, 35 and 86 apply to all the 
elections held under the Act. Items Nos. 2 
and 8 on the agenda of the meeting deal with 
the election to be held under the provisions of 
the Act. Therefore, according to the learned 
counsel, Statute 36 will also apply to the said 
elections. He further contended that under 
Statute 86 the petitioners, being the persons 
detained under the preventive detention law, 
are entitled to cast their votes by posta] bal- 
lots, and therefore, the action of the University 
in refusing to issue the postal ballots to them 
is illegal and is contrary to Statute 36 of the 
Statutes framed under the Act. 


4, On the other hand, in the return 
filed on behalf of the University it is con- 
tended that the old Statutes, including Statute 
28, are still-in force in view of the provisions 
of Section 91 of the Act, and therefore, refe- 
rence made by the University authorities in 
the notes attached to agenda or in the letter 
issued by the Registrar to old Statutes 26 and 
27 is perfectly legal. The University in its 
return has further stated that the elections 
referred to in the agenda of the meeting are 
scheduled to be held in the meeting of the 
Senate itself. The rules of procedure at the 
meeting of the University Senate are provided 


for by Statute 45, and therefore, the provisions 


of Statute 36 are not applicable to the present 
elections. It is further contended on behalf 
of the University that Statute 36 applies only 
to the elections to the Senate and not to. the 
elections by the Senate to other authorities 
of the University. 


5. For properly appreciating the con- 
troversy involved in this petition it will be 
useful to make a reference to the relevant 
provisions of Section 91 of the Act, 


“Ol (xiii) all Statutes, Ordinances, Re- 
gulations and Rules, all. notices and orders 


-made or issued under. the said “Act, shall, in 


so far as such Statutes, Ordinances, Regula- 
tions and Rules are not inconsistent with the 
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provisions of this Act continue in force and 
be deemed to have been made or issued under 
this Act, until they are superseded or modified 
by the Statutes, Ordinances, Regulations, 
Rules, notices and orders made or issued by 
or under this Act; : 


Provided that, no Statute, Ordinance, Re- 

gulation, Rule, notice or order made or issued 
under the said Act, and in force immediately 
before the commencement of this Act, shall be 
deemed to be inconsistent with the provisions 
of this Act by-reason only that the power to 
make or issue such Statute, Ordinance, Re- 
gulation, Rule, notice or order under this Act 
vests in a different authority or body or of- 
ficer, or that the subject-matter thereof is 
permissible only under a different form of 
subordinate legislation or instrument to be 
made under this Act.” 
From the bare reading of this provision it is 
obvious that the Statutes framed under the 
repealed Act in so far as they are not incon- 
sistent with the provisions of the new Act were 
continued to be in force and are deemed to 
have been made or issued under the new Act 
unti] they are superseded or modified by the 
Statutes made under the new Act. Till the 
new Statutes were framed under the new Act, 
by virtue of a fiction created by Section 91 
of the Act, the old Statutes continued and 
were deemed to have been framed under the 
new Act. If this is so, once the Statutes on 
the relevant subject are framed under the new 
Act, obviously the Statutes framed under the 
repealed Act shall stand superseded. There- 
fore, in our opinion, once the new Statutes are 
framed under 1974 Act superseding the ear- 
lier Statutes, then the old Statutes cannot con- 
tinue to be in force and it is not possible to 
hold that simultaneously two sets of Statutes 
will continue to be in force on the same sub- 
ject. In our opinion, the petitioners are-right 
in contending that the old Statutes 26 and 27 
are no more in force once the new Statutes 
are framed by the competent authorities under 
the new Act. This result must follow by 
necessary implication. Obviously therefore, 
a reference made to the old Statute 26 or 27 
by the University authorities either in 
notes attached to agenda or in the letter writ- 
ten by the Registrar, as per the directions of 
the vice-Chancellor, is obviously illegal. In 
this view of the matter, in our opinon, the 
elections scheduled to be held in the meeting 
of the Senate on 21-2-1976 will have to be 
held in accordance with the new Statutes 
framed under the 1974 Act. 

6. In the case before us we are con- 
cerned with the elections comtemplated. by 
Section 23 (1) (vii), (viii) and (ix) of the Act 
which reads as under: 


the . 
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“23 (1) The Executive Council shal} be 
the principal executive authority of the Uni- 
versity, and shall consist of the following 
members, namely: : 


x x x x x x 
(vii) Two Principals elected by the Senate 
from amongst its members; ; 

(viii) two Teachers, other than Principals ` 
and Heads of University Departments, elected 
by the Senate from amongst its members; 

(ix) seven persons, other than Principals, 

Teachers and student members, elected by 
the Senate, from amongst its members” 
The election contemplated by item No. 8 of 
the agenda relates to election of 8 members 
to the Board of Extra Mural Studies from 
amongst Members of the Senate under Sec- 
tion 83 (1) (iv) of the Act. The procedure as 
to how the elections to the Senate, the Exe- 
cutive Council or any other authority or Body 
of the University are to be held is provided 
for by Section 78 of the Act, which reads as 
under: 

“78. Every election to the Senate, the 
Executive and Academic Councils or any other 
authority or Body of the University shall be 
held by ballot according to the system of 
proportional representation by means of the 
single transferable vote, and as prescribed by 
the Statutes.” . 
Therefore, the elections to these Bodies will 
have to be held by proportional representation. 
For carrying out the purposes of the Act in 
this behalf certain Statutes have been framed. 
Statute 83 deals with nomination. Clause 1 
of the said Statute provides that the provisions 
of Statute 33 shall apply to all elections held 
under the Nagpur University Act of 1974. 
Statute 34 deals with administrative machinery 
for the conduct of election. Statute 85 then 
deals with the right and manner of voting. 
Sub-clause (2) of Statute 35 lays down that 
at every election where a poll is taken, vote 
shall be cast by ballot in such manner as may 
be prescribed. Then clause 3 lays down that 
each elector shall have one vote only. It also 
provides for the mode of voting. Sub-clause 
(4) then lays down that no vote shall be cast 
by proxy. Then comes Statute 36 which deals 
with voting by post. The relevant provisions 
of this Statute on which reliance is placed by 
the learned counsel] for the petitioner read as 
under: a : 

“1. Without prejudice to the generality 
of the provisions contained in Statute 34 the 
following persons shall cast their votes by pos- 
tal ballot unless otherwise permitted, viz.— 

(a) when he is a member of the Armed 
Forces; : 
(b) when he is under preventive deten- 
tion; 
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(c) when he is not ordinarily residing 
within the University area; ` 

(d) when he ordinarily resides outside the 
area of any Polling Centre: 

Provided that a person who is ordinerily 
residing within the area of a polling centre 
but will be absent from that area and will not 
be present at any other area which is a pol- 
ling centre may be allowed to cast his vote 
by postal ballot on a specific request made in 
writing to the Returning Officer. 

Provided secondly, that a person who is 

on duty either on the N. C. C. or T. A. or 
Home Guards or N. S. S. or University elec- 
tions and is not in a position to cast his vote 
at a polling centre may be permitted to cast 
his vote by postal ballot on a request made in 
writing to the Returning Officer.” 
Then Statute 37 deals with the conduct of 
elections at polling Stations. Statute 39, 
which is framed under Section 78 of the 
Act, provides for the procedure for elections 
to be held by ballot: according to the system 
of proportional representation by means of the 
single transferable vote. Statute 40 deals 
with election of one Head of University De- 
partment on the Executive Council and 
Statute 41 deals with the election of three per- 
sons to be elected on the Executive Council 
by the Academie Council from amongst its 
members. Then comes Statute 45 which pre- 
scribes rules of procedure at the meeting of 
the University Senate. Clause 3 (a) of the 
said Statute lays down the items of business 
to be entertained in the first annual meeting 
of the Senate. One of the items, namely 
item No. ili, of clause 3 (a) of Statute 45 
reads as under: 

“3 (a) At every meeting, if it is a part of 
the business to be entertained, it shall be 
taken in the following order, unless the meet- 
ing, by a special vote, otherwise determines— 

x x x x x x 


(iii) The election of any member or any. 


authority or body or of any official of the 
University, if it is a part of the business to be 
entertained at the meeting;” 


Clause 5 of the Statute lays down a quorum 
for the meeting. Other clauses of the Statute 
deal with the procedure to be followed for 
conducting the meeting. Therefore, from the 
bare, reading of these Statutes it is obvious 
that these Statutes lay down the procedure to. 
be followed for holding elections to, the 
various Bodies or authorities of the University. 


7 Tn the present case we are concern- 
ed with the elections by the Senate on the 
‘Executive Council of the University and to the 
Board of Extra Mural Studies from amongst 
the members of the Senate. The Senate is 
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one of the authorities of the University refer- 
red to in Section 19 of the Act. How the 
Senate is to function is provided by Section 
21 of the Act. The Body ‘like-the Senate is 
different from the persons of which it is com- 
posed. Section 21 contemplates that  thel- 
Body will carry out its functions in a meeting. 
The word “meeting” prima facie connotes 
coming together of persons for certain pur- 
poses. In substance, it is a gathering of per- 
sons with a specific object in view. To hold 
elections is an important function of the 
annual meeting of the Senate. Voting is one 
of the well known legal methods to ascertain 
the will of the members present at the meet- 
ing. If this is so, by necessary implication it 
will have to be held that the persons’ present 
at the meeting alone will have a right of 
voting unless voting by proxy is specifically 
provided. As already observed, the voting by 
Proxy is prohibited. In this view of the 
matter, in our opinion, if a person is not pre- 
sent in a meeting, he cannot take part in the 
deliberations of the meeting and consequently 
in the voting. 


- 8. After a declaration is made by the 
Vice-Chancellor that the Senate is duly con- 
stituted, the meeting of the Senate is being 
held for the first time under the new Act. It 
is pertinent to note that section 28 (1) (vii), 
(viii) and (ix) clearly lays down that the elec- 
tions are contemplated by the Senate from 
amongst its members. The elections are not 
contemplated by the members of the Senate 
individually. It is quite clear from the bare 
reading of Section 23 that the legislative in- 
tent that elections to the Executive Council or 
to the Board of Extra Mural Studies should 
be ‘by the Senate’ though from amongst its 
members. Therefore, in our opinion, the pro- 
visions of the various Statutes will have to ba 
interpreted and understood in the context of 
these substantive provisions of the Act itself. 
So far as Statute 88 is concerned, it makes 
clear that the provisions of the said’ Statute 
shall apply to all elections held under the 
Act. In the instant case vide items Nos. 2 and 
8 on the agenda, the elections are being held 
under the Act itself, therefore, obviously the 
provisions of Statute 33 will apply. There is 
no dispute between the parties that the pro- 
visions of the said Statute are followed by the 
University, though a wrong mention has been 
made to old Statute 27 in the notice of the 
meeting. It is well settled that merely a 
wrong reference to the power under which 
certain actions are taken by the. authority 
would not per se vitiate the action done, if they 
can be justified by some other power under 
which the said authority could have lawfully 
taken the said action. Statute 38 practically 
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provides for the same procedure which was 
earlier provided by the old Statute 26 or 
Statute 27. No prejudice has been shown or 
even alleged. . Therefore, though a wrong re- 
ference is made to old Statute 27 in the 
otice, the provisions of old Statute 27 and 
the new Statute 33 being substantially iden- 
tical, the proceedings of the meeting cannot 
be held to be invalid on that count. In this 
view of the matter, in our opinion, it cannot 
be held that the procedure so far followed by 
the Nagpur University is in any way illegal. 


9. So far as the other Statutes are 
concerned, including Statutes 34, 35 and 36, 
it has not been laid down in any of 
Statutes that the-provisions of the said Statutes 
shall also apply to all the elections held under 
the Act of 1974. In Statute 36 a reference 
is made to Statute 34. It is not disputed be- 
fore us that Statute 34 will have no appiica- 
tion to the present elections. The present 
elections are being held in the meeting of the 
Senate. Therefore, the question of fixing of 
the places etc. of the elections will not arise. 
Statute 85, as already stated, deals with right 
and manner of voting and Statute 86 provides 
for voting by post. While construing the-pro- 
visions of an Act and the Statutes, it is well 
settled that no undue importance can be at- 
tached to the stray words used here and there, 
but the Statute should be construed and read 
as a whole. If Statute 36 is read as a whole, 
it provides internal guidelines for its construc- 
tion. Clause 1 of the said Statute provides 
for voting by postal ballot when a person is 
a member of the Armed Forces, or he is under 
preventive detention, or he is not ordinarily 
residing within the University area or when 
he ordnarily resides outside the area of any 
polling centre. From the bare reading of this 
Statute as a whole, it is obvious that this 

” Statute will have no application to the elec- 
tions which are being held in a meeting, be- 
‘cause in that. case a question of polling centre 
etc. cannot arise. Further, apart from the pro- 
visions of Statute 36, it is obvious from the 
' substantive provisions of the Act that the 
Legislature intended that the various elections 
to the Executive Council or-to the Board of 


` ~. Extra Mural Studies should be by the Senate, 


though from amongst its members. The pro- 
visions of the Act contemplate volition of the 
Senate as a whole and not of its individual 
members; though voting is one of the well- 
known legal methods of expressing opinion or 
indicating choice. Election by ballot is ons 
of such recognised modes of choosing persons 
by ascertaining the will of the members pre- 
sent at the meeting. The Senate is constitut- 


ed under Section 20 of the Act and inchides ~ 


ex officio members, elected members and other 


these” 
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members. Then Section 21 deals with the 
meeting of the Senate. Section 21 lays down 
that the Senate has to meet twice a year on 
the dates to be fixed by the Chancelor and 
one of the two meetings shall be an ‘annual 
meeting of the Senate: The meeting sche- 
duled to be held on 21st February 1976 is an 
annual meeting of the Nagpur University 
Senate. Therefore, it is quite clear from the 
bare reading of these various provisions that 
the elections to the Executive Counci] or to the 
Board of Extra Mural Studies by the Senate 
should be held in the meeting of the Senate 
itself. Once it is held that these elections 
are required to be held in the meeting of the 
Senate, then it is obvious that the provisions 
of Statute 36 will have no application to these 
elections. As to what procedure should be 
followed in conducting the business of the 
meeting is provided by Statute 45. Though 
the elections are governed by Section 78 of the 
Act, it is obvious that the elections contem 
plated to be held being in the meeting, the 
persons present in the meeting alone can ex- 
ercise their right of vote. Apart from the 
general provisions of law, statute 85 clearly 
lays down that no vote shall be cast by proxy. 
Voting by post is unknown when the election 
is to be held in the meeting itself. 


10. Therefore, in our opinion, if all 
the provisions of the Act and the Statutes are 
read harmoniously in the context of the 
specific phraseology used in Sections 28 and 
33 of the Act, then it is not possible to hold 
that Statute 36 can apply to the elections ‘by: ` 
the Senate’, which are required to be held’ 
in the meeting of the Senate. Therefore, - the 
persons who are not in a position to attend 
the meeting for reason whatsoever, including’ 
the reason beyond their control, cannot get a 
right of voting by following the procedure 
prescribed by Statute 36. 


11. In this view of the matter, it is 
not possible for us to accept the contentions . 
of Shri Udhoji that Statute 36 will apply to 
the election scheduled to be held in the 
meeting of the Senate dated 21-2-1976. 


12. In this view of the matter, there 
is no substance in this petition, and there- 
fore, it fails and is dismissed. However, in 
the circumstances of the case, there will be 
no order as to costs. | 


Petition dismissed. 
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AIR 1976 BOMBAY 281 
VIMADALAL AND SAPRE, Jj. - 

Dr. Sheikh Mohamed Arshad Faizulla, 
Petitioner v. Devidas Vithal Salsingikar and 
others, Opponents. = : 

Special Civil Appln. No. 1587 of 1975 
D/- 17-9-1975.° 

(A) Bombay Municipal Corporation Act 
(8 of 1888), Sec. 33 (1) — Words “or for any 
other cause” — Interpretation — Appeal to 
voters on ground of religion — Is covered by 
the residuary clause. 


Every cause affecting the freedom of elec- 
tion and the purity thereof would be within 
the sweep of the residuary clause. The ap- 
peal on the ground of religidn is certainly cal- 
culated to interfere with free election. Every 
act, whether declared by any law as corrupt 
or not, affecting the freedom and purity of 
elections would thus go to vitiate any election 
and is, therefore, covered by the residuary 
clause, (Para 14) 


The residuary clause, in view of its gene- 
ral language, was expected to take into ac- 
count new concepts and human relations ac- 
cording to which a particular set which was 
not expegted to fall under it when the Act 
was enacted could so fall at some later time, 
having regard to the changed situations and 
concepts. (Para 15) 


(B) Bombay Municipal Corporation Act 
(8 of 1888), Sec. 33 (1) — Ground falling 
under residuary clause — Mere proof of alleg- 
ed act is not sufficient to.set aside election — 
Error of law being apparent on face of record 
— High Court can interfere under Article 22° 
of the Constitution. (Constitution of India, 

Article 226). 

In order to set aside an election on 


ground falling under the residuary clause a 
mere proof of the alleged act is not sufficient 


and two further things are also required to be . 


proved. These are that the act alleged had 
the effect of interfering with the freedom to 
vote and purity of elections as a whole and 
that the extent of the effect was such that it 
had materially affected the result of the elec- 
tion. The question is not only of proof and 
can be partly of proof and partly of inference. 
But it cannot be a matter entirely of drawing 
an inference without any basis because in 
that case it would no longer remain an infe- 
rence but enter the field of conjecture and 
speculation. Absence of any material on re- 


°(For-setting aside order’ passed Jay Addl. 
Chief Judge Small Cause- Court at Bombay, in 
Ele. Petn. No. M/261 of 1978, D/- 16-7-75.) 
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cord to come to the conclusion that the ex- 
tent of the interference with the freedom to 
vote and purity of election as a whole was such 
as to materially affect the result of election 
entitles High Court to interfere in exercise of 


.its jurisdiction under Article 226 of the Con- 


stitution. Spl. Civil Appln. No. 1818 of 1974, 
D/- 20-8-1974 (Bom), Referred. to. 
(Paras 17, 21, 22) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1297 = 1975 UJ (SC) 220 20 
AIR 1974 SC 1082 = (1974) 8 SCR 858 14 
(1974) Spl. Civil Applu No. 1818 of 1974, 
D/- 20-8-1974 (Bom). 6, 10 
AIR 1969 SC 1201 = (1969) 3 SCR 608 -18 
AIR 1960 SC 1168 “90 


K. K. Singhvi with A. A. Sayed and M. 
M. Sayed, for Petitioner; V. R. Karve, (for 
No. 1), M. N. Kothari (for Nos. 8 and 9), Ad- 
vocates, for Opponents. 


SAPRE, J.:— This petition under Arts. 
226 and 227 of the Constitution of India is 
directed against an order made by the 10th 
respondent, the Additional Chief Judge, Court 
of Small Causes, Bombay, on July 16, 1975 
in Election Petition No. M/261 of 1973. The 
election petition was preferred by the Ist res- 
pondent Devidas Vithal Salsingikar challeng- 
ing the election of the petitioner Dr. Sheikh 
Mohamed Arshad Faizulla at a municipal elec- 
tion for Ward No. 96, Squatters Colony, Jo- 
geshwari, Bombay, held on March 9, 1973. At 
that election, the petitioner secured the highest 
number of votes, namely, 4,705, whereas the 
Ist respondent secured the next highest num- 
ber of votes, namely, 4,353. The Additional 
Chief Judge by the impugned order set aside 
the election of the petitioner and declared the 
lst respondent to have been duly elected at 
the said election. 


2. Respondents 2 to 7 are the other 
candidates who had contested the, election. 
Respondent No. 8 is the Municipal Commis- 
sioner for Greater Bombay, Respondent No. 9 


is the Municipal Corporation of Greater 
Bombay. The petitioner had con- 
tested the election as an official candidate 


of the Muslim League. The Ist respondent 


had contested it as an Official] candidate of M 


the Shiv Sena. 


8. There does not appear to be any 
dispute that the total population of the consti- 
tuency in question was 48,582 of whom only 
20 per cent were non-Hindus. The strength of 
voters from the constituency was 23,409. 
The main challenge to the election of the 
petitioner by the lst respondent in his peti- 
tion was that prior to the election on Match 
9, 1973, several meetings. were held in the 
constituency on 2nd,.8rd, 4th, 5th and 6th 
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` March 1978 and those meetings were addres- 
¿sed by Shri Banatwala. the President of the 
Muslim League, and others. The petitioner 
was present at most of those meetings. At 
those meetings, the leaders of the Muslim 
League, with the connivance of the petitioner, 
made speeches which were highly communal 
and anti-national and had the effect of promot- 
ing feelings of enmity or hatred between dif- 
ferent classes of the citizens of India on the 
ground of religion. Appeals were also made 
to the voters in those meetings to vote for the 
petitioner in the name of religion, It was on 
account of this kind of propaganda at those 
meetings that the Muslim voters, who would 
not have possibly voted for the petitioner, had 
voted for him. The appeal to the voters cn 
the ground of religion had consequently mate- 
rially affected the result of the election. There 
were other allegations also, but we are not 
concerned with those allegations in this peti- 
tion. 

. «A The above allegations were denied 
by the petitioner. On an appreciation of the 
evidence adduced before him, the learned 
Additional Chief Judge recorded a finding that 
the petitioner and the workers of the Muslim 
League party, with the consent of the peti- 
tioner, had made speeches inciting religious 
and anti:national feelings amongst the Muslim 
electorates of the constituency and they were 
asked to vote for the petitioner in the name 
of religion. The voters were accordingly not 
able to exercise a free vote.: The election of 
the petitioner being thus not the result of 
free exercise of vote by the electorates, it was 
liable to be set aside. He accordingly set it 
aside. As the lst respondent had secured the 
next highest number of votes, he declared the 
Ist respondent to have been elected. It is this 
order that is being sought to be quashed by 
this petition. 

5. The petition filed by the Ist res- 
pondent challenging the election of the peti- 
tioner was filed’ under the provisions of Sec- 
tion 33 of the Bombay Municipal Corporation 
Act, hereinafter referred to as “the Act”. Under 
this section,. such an election petition has to 
be made to the Chief Judge of the Small 
Cause Court, Bombay. It can be made on 
three grounds; (1) if the qualification of any 
person declared to be elected for being a 
councillor is disputed, or (2) if the validity of 
any election is questioned, whether by reason 
of the improper rejection by the Commissioner 
of a nomination or of the improper reception 
or refusal of a vote, or for any other cause, or 
(3) if the validity of the election of a person 
is questioned on the ground that he has com- 
mitted a corrupt practice within the meaning 
of Section 28F. 
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6. The allegations made in the pre- 
sent case do not amount to a corrupt practice 
under Section 28F of the Act. The learned 
Additional Chief Judge, however, has held 
that it will fall under the residuary clause ‘for 
any other cause’ mentioned in ground No. 2 
above. For this view, he relied upon the 
judgment of a learned Single Judge of this 
Court (Deshpande, J.) in Special Civil Appla. 
No. 1818 of 1974, decided on 19/20-8-1974 
(Bom). 

7. Mr. Singhvi for the petitioner has 
made the following five submissions before 
us: == i 

(1) The corrupt practice alleged in this 
case does not fall within the ambit of Sec- 
tion 88 of the Act and cannot be included in 
the residuary clause ‘for any other cause’. The 
view expressed to the contrary by the learned 
single Judge of this Court does not lay down 
the correct law and it should be overruled. 

(2) There is no evidence to support the 
allegations of corrupt practice made against 
the petitioner and hence the finding of the 
learned Additional Chief Judge that the cor- 
rupt practice alleged has been proved is per- 
verse. ; 


(8) In holding that the alleged corrupt: 


practice has been proved, the learned Addi- 
tional Chief Judge had not applied the test 
of ‘proof beyond a reasonable doubt’, which 
is required to be applied to prove corrupt 
practice. On this ground also the finding that 
the corrupt practice had been proved is an 
error of law apparent on the face of the re- 
cord. . ` 

(4) Assuming that the finding of the 
learned Additional Chief Judge is correct that 
the petitioner had indulged in the corrupt 
practice alleged against him, that alone is not 
sufficient to set aside the election, because it 
had to be further proved that the result of the 
election had been materially affected as a 
result of the petitioner indulging in the cor 
rupt practice and this had not been proved. 


(5) The declaration given by the learned 
Additional Chief Judge in favour of the Ist 
respondent that he will be deemed to be elect- 
ed is, at any rate, not sustainable. 


8. I propose to deal with the 2nd and 
8rd submissions before I go to the 1st submis- 
sion because, in my view, these submissions 
can be disposed of without resortng.to any 
long discussion. As the submission was that 
there was no evidence at all on which the find- 
ing of fact of the learned Additional Chief 
Judge could be based that the petitioner had 


indulged in corrupt practice, we asked Mr. 


Singhvi to take us through the evidence. It 


is sufficient for the purposes of the submis- 
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sion to refer only to the evidence of Hidayat- 
ulla Khan Rahim Khan, who. was examined 
as witness No. 4 by the Ist respondent. The 
witness was a voter in the constituency in 
question in the last municipal election held 
on March 9, 1978. It is his evidence that he 
had voted for the Muslim League candidate, 
meaning thereby the present petitioner. He has 
stated that prior to the election, he had at- 
tended one of the meetings called by the Mus- 
lim League. At that meeting. speeches were 
delivered by the petitioner and others in 
which, amongst other things, the speakers said 
that Islam was in danger and all the Muslims 
should unite and vote for the Muslim League 
candidate to further the cause of Islam. He 
has also stated that had he not attended the 
meeting, he would have voted for the Con- 
gress candidate, whether he was a Muslim or 
a non-Muslim, because that, according to him, 
was the right thing to do according to his own 
conscience. This evidence has been accepted 
by the learned Additional Chief Judge for 
proof of the corrupt practice alleged to have 
been indulged in by the petitioner. It was 
for the learned Additional Chief Judge to con- 
sider the reliability and/or sufficiency of the 
evidence, in order to come to a finding of fact, 
whether the petitioner had indulged in the 
corrupt practice which was alleged against 
him. The question. whether the fact had 
been established beyond a reasonable doubt, 
was also a question of appreciation of evi- 
dence and depended on the question whether 
the evidence was sufficient and reliable to 
come to a conclusion that the corrupt practice 
alleged against the petitioner had been proved 
beyond a reasonable doubt by that evidence. 
I am, therefore, of the view that the 2nd and 
the 3rd submissions are without any force. 


9. Turning to the 1st submission, Sec- 

tion 88 (1) of the Act reads as under:— 
© “33. (1) If the qualification of any person 
declared to be elected for being a councillor 
is disputed, or if the validity of any election 
is questioned, whether by reason of the im- 
proper rejection by the Commissioner of a no- 
mination or of the improper reception or re- 
fusal of a vote, or for any other cause or if 
the validity of the election of a person is ques- 
tioned on the ground that he has committed 
a corrupt practice within the meaning of sec- 

tion 28F. .. ne aa S Da T 
As I have stated, there are three grounds on 
which the election of a person declared to be 
elected can be challenged by filing a petition. 
The first is if the qualification of the person 
declared to be elected for being a councillor 
is disputed. The second is if the validity of 
the election is questioned, whether by reason 
of the improper rejection by the Commissioner 


Mohd. Arshad v. Devidas (Sapré J.) 


[Prs. 8-11] . Bom. 283 


of a nomination or of the improper reception 
or refusal of a vote, or for any other cause. 
The third is if the validity of the election of 
a person is questioned on the ground that he 
has committed a corrupt practice within the 
meaning of Section 28F. In the present case, 
the substance of the corrupt practice alleged 
against the petitioner is that he had appealed 
to the Muslim voters of his constituency to 
vote for him on the ground of religion. This 
has not been stated to be a corrupt practice 
under section 28F of the Act. We are, there- 
fore, not required to consider the third ground - 
in the present case. The present case also 
does not relate to the first ground. The whole 
question is whether it is covered by the second 
ground. It is clear that it will fall under the 
second ground only if it can be included in 
the residuary clause ‘for any other cause’. 


10. The question, whether an appeal 
to voters made in the name of religion, race, 
caste, language or community by the elected 
candidate or, with his consent, by others in 
the course of the election campaign can fall 
within the residuary clause ‘for any other 
cause’ on which the validity of the election 
can be questioned, arose for consideration be- 
fore the learned Single Judge of this Court 
in Special Civil Appln No. 1818 of 1974, de- 
cided on 19/20-8-1974 (Bom). It was argued 
before the Jearned Single Judge that the words 
‘for any other cause’ should be interpreted on 
the principle of ejusdem generis. The second 
ground on which the validity of an election 
can be questioned is if there is an improper 
rejection of a nomination by the Commissioner 
or an improper reception or refusal of a vote. 
‘Any other cause’ should thus be a cause simi- 
lar to the causes mentioned earlier, that is, a 
cause which arises before or during an elec- 
tion for which the candidate is not himself res- 
ponsible. It cannot, therefore, include a 
ground of corrupt practice indulged in by the 
candidate. It was argued, in the alternative, 
that a specific ground, being ground No. 8, 
has been provided in respect of a corrupt prac- 
tice indulged in by the candidate. But the 
ground of appeal to voters in the course of the 
election campaign made in the name of re- 
ligion, etc. has not been mentioned as a cor- 
rupt practice in section 28F of the Act and, 
therefore, is not covered by the third ground. 
When the third ground specifically provided 
what corrupt practices can be taken into ac- 
count for invalidating an election, any other 
corrupt practice, which is not included in Sec- 
tion 28F of the Act, cannot fall under the re- 
siduary clause ‘for any other cause’. 


H. These arguments were refected 
by the learned Single Judge and he held that 


-284 Bom. —[Prs, 11-14] 


a campaign involving appeal on the ground of 
` religion. falls under the residuary clause. The 
main reasons which he gave for his view were 
these. Free election is the essence of the 
scheme under Section 83 of the Act. Free 
election implies, inter alia, right to form an 
opinion as to whom to vote according to the 

dictates of one’s judgment in disregard of ex- 
- traneous influence. The residuary clause ad- 
mitted of no limitation except that the ‘cause’ 
should have bearing on the validity of an elec- 
tion. Every ‘cause’ affecting the freedom of 
election and the purity thereof would be with- 
in the sweep of the clause. Every act, whe- 
ther declared by any law as corrupt or not, 
affecting the freedom and purity of election 
would go to vitiate any election and is cover- 
ed by the residuary clause. But, while hold- 
ing so, the learned Judge set ‘down certain 
‘limitations, when a corrupt practice falls under 
the residuary clause. Those limitations were 
that although a campaign involving appeal on 
the ground of religion falls under the resi- 
-© duary clause, the proof that there was such an 
appeal is not in itself sufficient to invalidate 
the election. It had to be further proved 
that such an appeal, in fact, had the effect of 
interfering with the freedom to vote and the 
purity of election as a whole. It was also 
. necessary to establish what exactly was the ex- 
‘tent of the effect of that appeal and that it 
-was such as to invalidate the entire election. 


12. During the course of his argu- 
ment, Mr. Singhvi tried to maintain that the 
words constituting the residuary clause have 
to be interpreted on the rule of ejusdem 
generis. It may be noted that the third ground 
mentioned in Section 33 (1) of the Act; viz., 
‘or if the validity of the election of a person 
is questioned on the ground that he has com- 
mitted a corrupt practice within the meaning 
of Section 28F was inserted in Section 88 (1) 
by way of an amendment in 1955. Before 
that amendment, right from the enactment of 
the Act, the words ‘or for any other cause’ 
occurred at the end of the second ground on 
which the validity of the election could be 
questioned. It is difficult to hold that the 
expression “or for any other cause” has to be 
interpreted having regard to the rule of ejus- 
dem generis. To take a simple case. It. is 
- alleged against the elected candidate that he 
had offered bribes to a number of voters in 
order that they should vote for him. Now, it 
-iş a well accepted principle that a ground 
like this would invalidate any election. Such 
a ground before the amendment of the year 
` 1955 could fall only under the residuary clause 
‘for any other cause’. It could not be said 
that that ground related to ‘anything happen- 
ing prior to or during the process of election 
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for which the candidate was not responsible.” 
Even then such a ground would have fallen 
under the residuary clause ‘for any other 
cause. When the third ground about corrupt 
practice was added by the Amendment in the 
Year 1955, the purpose of the amendment 
was to add to and not subtract from what was 
already there in Section 88 (1). If, therefore, 
prior to the amendment of the year 1955, a 
ground for which the candidate himself was 
responsible could be included in the residuary 
clause on which the challenge to the election 
could be based, it cannot be said that the 
effect of the amendment of the year 1955 was 
to take away such a ground from the residu- 
ary clause. 

18. The next submission of Mr. 
Singhvi was that even assuming that the re~ 
siduary clause in Section 88 can take in its 
sweep an act attributed to the elected candi- 
date which affects freedom and purity of elec- 
tion, a corrupt practice cannot fall under the 
residuary clause. The reason is that corrupt 
practice has been specifically made a ground 
for setting aside an election (ground No. 8). 
When there is a specific provision in respect 
of an act, it cannot fall under the genera] or 
residuary clause. Mr. Singhvi contended in 
the alternative that assuming that corrupt prac- 
tice falls under the residuary clause, it must be 
restricted to those forms of corruption which 
are well known as acts of corruption in com- 
mon parlance and not to those acts which 
have been given a statutory deeming meaning 
under the various election laws as falling with- 
in the ambit of corrupt practice. An appeal 
to the voters to vote in favour of a candidate 
in the name of religion cannot be said to be 
a known, much less well known, form of cor- 
ruption in common parlance. It cannot, there- 
fore, fall under the residuary clause. 


14, This argument misses the basic . 
point. An appeal to the voters in the name 
of religion falls under the residuary clause not 
because it is one of the corrupt practices re- 
cognised under some election laws. In rela- 
tion to those corrupt practices, the observa- 
tions of the Supreme Court in Banwari Das 
v. Sumer Chand, AIR 1974 SC 1032, relied | 
upon by Mr. Singhvi, will apply. In that case 
it was pointed out that “an election contest 
is not an action at law or a suit in equity but 
a purely statutory proceeding unknown’ to 
common law and the Court possesses no com- 
mon law powers” and further that “although 
the object of the statute by which the election 
tribunals were created was to prevent corrupt. - 
practices, still the tribunal is a judicial and 
not an inquisitorial one; it is a court to hear 
and determine according to law, and- not ‘a 
commission armed with powers to enquire into 
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and suppress corruption”, The Court can- 


not, therefore, in those cases add anything. 


more to the corrupt practices specifically 
mentioned in the election law. Here the foot- 
ing is different. 
learned Single Judge, that footing is that free 
election is the essence of thé scheme under 
Section 88. Free election implies right to 
form opinion as to whom te vote according 
to the dictates of one’s judgment in disregard 
of extraneous influence. Every cause affecting 
the freedom of election and the purity there- 
of would be within the sweep of the residu- 
ary clause. The appeal on the ground of re- 
ligion is certainly calculated to interfere with 
free election. Every act, whether declared by 
any law as corrupt or not, affecting the free- 
dom and purity of elections would thus go 
to vitiate any election and is, therefore, cover: 
ed by the residuary clause. 


15. It is thus not on the test that an 
appeal to voters to vote in the name of reli- 
gion is a corrupt practice that such an act 
falls under the residuary clause. The test on 
which it so falls is that it is something which 
affects the freedom of election and purity 
thereof. It is just that it is a corrupt practice 
under some election laws. The legislature in 
its wisdom seems to have purposely made pro- 
vision for any situation in future where cer- 
tain impugned acts on the part of a candidate 
could be viewed as-serious enough to set 
aside his election on proof of those acts. An 
appeal to voters to vote for a particular can- 
.didate on the ground of religion, perhaps, may 
not have been expected to fall under the re- 
siduary clause when the Act was first enacted 
in the year 1888. But the provision, in view 
of its general language, was expected to take 
into account new concepts and human rela- 
tions according to which a particular set which 

- was not expected to fall under the residuary 
clause when the Act was enacted could so 
fall at some later time, having regard to the 
changed situations and concepts. It cannot 
be denied that in the conditions in which the 
present elections are fought, for high or low 
posts alike, an appeal] to voters in the name 
of religion does have the effect of interfering 
with the freedom to vote and purity of elec- 
tions. Such a kind of appeal will, therefore, 
fall under the residuary clause in Section 38 
(1)-of the Act. In my opinion, the view taken 
by the learned Single Judge is the correct view 
of the law. 


- 16. . That brings me to the fourth sub- 
mission of Mr. Singhvi. As has been stated, 
the present petitioner had secured 4,705 votes. 
The ist respondent had secured 4,358 votes, 
The petitioner had thus secured 852 votes 
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As rightly pointed out by the. 


[Prs. 14-17] 


more than the votes secured by the Ist res-, 


pondent. It was thé allegation in the petition - — 
- that the total population of the constituericy 


in question was 48,582, out of which only 
20 per cent were non-Hindus. The total 
voters from the constituency were 23,409. Al- 
though the percentage of non-Hindu voters 
has not been stated in the petition, assuming 


that the same percentage as was reflected in ` ~ l 


the population was also reflected in the voters . ° 
(out of the total number of voters, namely, 
23,409, only 20 per cent were non-Hindus), 
the figure of non-Hindu voters comes to about 
4,681. These were not all Muslims, . because 
non-Hindus include other communities also. 
It has not been stated in the petition how 
many Muslim voters out of the total voters in 
the constituency were. In the absence of the 
number of Muslim voters in the constituency. 
there can be no basis for arriving at the con- 
clusion that the alleged corrupt practice had 
the effect of interfering with the freedom to 
vote to such an extent as to materially affect 
the result of the election. For example, out 
of 4,681 non-Hindu voters, for all ought we 
know, the number of Muslim voters may. be 
anything below 352. Even if, therefore, the 
appeal to those voters to vote in the name’ of 
religion had worked and it had interfered with 
their freedom to vote, it cannot be said that 
the alleged corrupt practice had materially 
affected the result of the election. i 


AZ. There is a basic difference be 
tween the third ground mentioned in Sec- 
tion 88 (1) of the Act, which was inserted in . 
the section by way of amendment in the year 
1955, and a ground falling under the residu- 
ary clause ‘for any other cause.’ In the case of . 
the former, a mere-proof of the corrupt prac- 


tice is sufficient to hold ` against 
the validity of the election. ` In the 
case of the latter, as pointed out 


by the learned Single Judge, a mere proof of 
the alleged act is not sufficient and two fur-|. 
ther things are also required to be proved 

These are that the act alleged had the efect 
of interfering with the freedom to vote and 


purity of elections as a whole and. that the| |. 


extent of the effect was such that it had mate- 
rially affected the result of the election. Tn| 
the present case, the first of these two re-| ` 
quirements may be held to have been proved. 
This is for the reason that there is the evidence] ` 
of the witness Hidayatulla Khan Rahim Khan - 
(which I have already referred to) to show 
that the appeal to Muslim voters in the con- 
stituency to vote for the petitioner on the 


ground of religion had, in fact, the effect of 


interfering with the freedom to vote and the 
purity of elections. But regarding the second 
point, the proof is lacking. There is no evi- 
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dence on which a conclusion could be based 
. that the alleged act had the effect of interfer- 
ing with the freedom to vote and the purity 
of the election to such an extent as to mate- 
rially affect the result of the election. In fact, 
‘the learned Additional Chief Judge in his 
` judgment has not applied his mind to this 
question at all and there is no discussion or 
a finding on this point. ` 
18. Having held that in order to set 
aside an election on the ground falling under 
the residuary clause it is necessary for the 
party challenging the election to show that 
the act complained of had materially affected 
the result, a question arises whether this is a 
matter wholly of proof, wholly of inference 
or partly of proof and partly of inference. In 
my view, the proof required in such a case 
would be the same as is required under Sec- 
tion 100 (1) (d) (ii) of the Representation of 
the People Act, 1951. That provision is to 
the following effect:— 
. “100. (1) Subject to the provisions of 
sub-section (2) if the High Court is of opin- 
ion— 


(a) .... ave, weed eese 
(b)i deas inale inte 


(d) that the result of the election, in so 
far as it concerns a returned candidate, has 
been materially affected 

(i) oo. sees a ott 

. (ii) by any corrupt practice committed in 
the interests of the returned candidate by an 
agent other than his election agent, or 

(iii) ...- eisi EN 


the High Court shall declare the election of 
the returned candidate to be void.” 


This provision came up for consideration be- 
fore the Supreme Court in S. N. Balakrishna 
v. Fernandez, AIR 1989 SC 1201. The pro- 
position of law laid down in that case was 
that for an election to be void under Section 
100 (1) (d) (ti) of the Representation of the 
People Act, 1951, the impugned act requires 
proof and cannot be considered on possibility. 


* It was observed in that case that where the 


margin of votes is large, there is no room 
even for a reasonable judicial guess. The law, 
however, insists on proof and that remains the 
position even if the law casts an impossible 
. burden on the party challenging the election 
to prove the impugned act. 


. 19. In the instant case, as I have 
pointed out, the difference between the votes 
secured by the petitioner and the 1st respon- 
dent iš 352. The number of Muslim voters 
in the constituency is not known. Had at 
least this figure been known -and if the mar- 
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gin between the votes polled by the petitioner 
and the Ist respondent were small, there 
might have been room for a reasonable judi- 
cial guess that the result of the election had 
beén materially affected on account of the 
acts alleged against the petitioner. As I have 
stated, the number of Muslim voters out of 
the total number of non-Hindu voters (4,681) 
could be even less than 852. In that case, 
even if all the Muslim voters had voted for 
the petitioner on account of the appeal made 
to them to vote for him on the ground of re- 
ligion, that would not have still materially 
affected the result of the election, In the ab- 
sence of this minimum data, namely, the num- 
ber of Muslim voters in the constituency, it 
would just be a speculation and conjecture to 
hold that the result of the election had been 
taterially affected because of the acts alleg- 
ed against the petitioner. 


20. Mr. Karve for the Ist respondent 
urged that under Section 38 of the Act, the 
Chief Judge of the. Court of Small Causes is 
a persona designata to decide the election peti- 
tion filed under the provisions of the said sec- 
tion. What he has to hold is just an Inquiry 
and the procedure for holding the inquiry, as 
provided in Section 508 of the Act, is of a 
summary nature as prescribed in the Presi- 
dency Small Cause Courts Act. In the course 
of that inquiry, he is entitled to draw infe- 
rences and the High Court acting under Arti- 
cle 226 of the Constitution will not be jus- 
tified in interfering with the inferences drawn 
by him. The learned Additional Chief Judge 
was entitled to draw an inference that the 
result of the election had been materially af- 
fected as a result of the petitioner mdulging 
in the corrupt practice alleged against him, 
Mr. Karve drew our attention to certain ob- 
servations of the Supreme Court in Babhut- 
mal v. Laxmibai, ATR 1975 SC 1297 at p. 
1302, and Kaushalya Devi v. Bachittar Singh, 
AIR 1960 SC 1168 at p. 1171. 


21. It is true that in these cases the 
Supreme Court laid down the proposition that 
errors in appreciation of documentary evi- 
dence of affidavits, errors in drawing infe- 
rences or ‘omission to draw inferences are er- 
rors which a Court sitting as a Court of ap- 
peal only can examine and correct and this 
cannot be done while exercising powers under 
Article 226 of the Constitution. But the pre- 
sent is nota case of that kind. As I have stat- 
ed, the learned Additional Chief Judge had 
not even applied his mind to the requirement 
that the alleged corrupt practice not only 
should have the effect of interfering with the 
freedom to vote and purity of elections as a 
whole, but the extent of the effect should be 
such that it had materially affected the result 


. act had the effect of interfering with 


| 
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of the election. Even if he had applied his 
mind to the matter and recorded a finding- 
that the efect of the acts complained of was 
of such a nature that it had materially affected 
the result of the election, that would have 
been a mere conjecture or speculation and not 
an inference, because there was no basis for 
drawing such an inference. It is true that the 


question was not only of proof and could be. 


partly of proof and partly of inference. But 
it could not be a matter entirely of drawing 
an inference without any basis because in that 
case it no longer remains an inference but 
enters the field of confecture and speculation. 


. 22, Mr. Karve next submitted that the 
High Court exercising its extraordinary juris- 
diction under Article 226 of the Constitution 
should not interfere with the order made by 
the learned Additional Chief Judge, because 
in his decision there was no error of law ap- 
parent on the face of the record. He had 
simply followed the decision of the Jearned 
Single Judge of this Court and there could 
be no error of law in his decision. This -sub- 
mission is easily met. The law laid down by 
the learned Single Judge is that when the 
case falls under the residuary clause ‘for any 
other cause’, not only the act complained cf 
against the returned candidate is to be prov- 
ed, but it has to be further proved that ho 
the 
freedom to vote and purity of election as a 
whole and that the extent of that effect was 
such as to materially affect the result of the 
election. The learned Additional Chief Judge 
had not taken into account the last require- 
ment of the law stated by the learned Single 
Judge. He had entirely omitted to consider 
that requirement. There was also no material 
on record on which he could base his conclu- 
sion that the extent of the interference with 
the freedom to vote and purity of election ss 
a whole was such as to materially affect the 
result of the election. There was thus an er- 
ror of law apparent on the face of the record 
in the decision of the learned Additional Chief 
Judge and that entitles this Court to interfere 
with his decision under Article 226 of the 
Constitution. The fourth submission of Mr. 
Singhvi, in my opinion, has to be accepted and 
on that ground the decision of the learned 
Additional Chief Judge is liable to be .set 
aside. ‘ 

. 28: 
submission made by Mr. Singhvi, his fifth sub- 
mission does not survive for consideration. 


24, - In my view, therefore, .this peti- 
tion will have to be allowed, the order of the 
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` Jn the view I take on the fourth - 
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learned Additional Chief Judge will have to.- 


be quashed and set aside and the election `. 


petition filed by the Ist respondent against the - 
petitioner will have to be dismissed. a 8 


VIMADALAL, J.:— 25. I agree with- 
the judgment just delivered by my brother 
Sapre, but would like to add a few words. Mr. 
Singhvi on behalf of the petitioner invited us 
to hold that the view taken by my brother 
Deshpande in his judgment dated 19th/20th 
August 1974 was erroneous and that we should 
overrule the same and. hold that respondent 
No. 10 had committed an error of law appa- 
rent on the face of the record in following 
that decision. If the matter was res integra, 
and if it was necessary for us to decide this 
question, J might have been disposed to take 
the view that when an authority or a tribunal 
arrives at a decision which is based on a judi- 
cial decision which ig binding upon it, and 
that decision is subsequently overruled, the 
decision at which such authority or tribunal 
had arrived could not be said to have suffer- 
ed from any error of law apparent on the 
face of the record. I am conscious of the fact 
that there are some decisions of Division 
Benches of this Court in which a contrary 
view has been taken, but in none of those’ 
cases was the point referred to above expressly 
raised or considered. In view, however, of > 
the fact that we have held that the decision ` 
of my brother Deshpande in the said case is 
right and we agree with the same, and in 
view of the fact that we have come to the 
conclusion that there was no material at all 
and no finding by the 10th respondent that 
the religious appeals in question had materially 
affected the result of the election, the interest- 
ing question referred to above does not really 
arise before us and we do not decide the 
same. i ' 


BY THE COURT 


26. We make the Rule absolute and 
pass an order under Article 226 of the Con- 
stitution quashing and setting aside the order 
of respondent No. 10 dated 16th July 1975, 
and direct that Election Petition No. M/261 
of 1973 which respondent No. 1 had: filed 
before respondent No. 10, be dismissed. We 
also order that respondent No- 1 should pay 
the petitioners costs of this petition. 


Ordered accordingly. 
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DESHPANDE AND MUKHI, JJ. 

Smt. Shantabai Vishnumal, Petitioner v. 
Ganpat Ladha and others, Opponents. 

Special Civil Appln. No. 884 of 1970, 
D/- 29-8-1975*. : ; 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 5 (11) (c) — ‘Tenant’ — Section is not 
limited to residential premises only. 


The definition of “tenant” really considers 
the basic unity of interest and what is pro- 
vided by Section 5 (11) (c) is that any mem- 
ber of the tenant’s family residing with him 
at the time of his death may be treated as a 
tenant within the definition. This person 


would then be entitled to the protection of ` 


the Rent Act in relation to any premises in- 
cluding business premises of which the deceas- 
ed was a tenant at the time of his death. It 
is not inconceivable that a person may be 
a tenant of several premises and also entitled 
to protection in respect of all such tenancies. 
It is significant that in Section 5 (11) (c) 
there is no indication that the protection grant- 
ed by that provision is limited to these pre- 
mises in which the tenant and members ot his 
family were residing at the time of the ten- 
ant’s death. If one were to hold that Section 
5.(11) (c) has reference to the premises which 
were occupied by the tenant in which the 
the members of the tenant’s family were re- 
siding with him at the time of his death, then 
one would be introducing words in the sec- 
tion which do not exist. This is clearly not 
permissible. (1971) 12 Guj LR 272 Followed. 
(Para 29) 

(B) Bombay Rents, Hotel and Lodging 
House -Rates Contro] Act (57 of 1947), Sec- 
tion 5 (11) (c) — Death of statutory tenant — 
Member of such tenant’s family residing with 
hiw at time of his death becomes statutory 
tenant. AIR 1967 Bom 43, Followed. 
` : (Para 35) 
(C) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 12 (2) (b) — Discretion of Court — Sub- 
stantial compliance with Section 12 (2) (b) — 
Court ‘can exercise discretion and refrain from 
passing eviction decree. (1958) 60 Bom LR 


1359 Followed. (Para 53) 
Cases Referred: Chronological Paras 
(1971) 12 Guj LR 272 = 1972 Ren CJ 184 

24, 30 


To ‘set aside order of Appellate Bench of 


Sm. C. C. Bombay in Appeal No. 321 of 1963 . 


D/- 22-1-1970). 
BT/BT/A590/76/JHS 


Shantabai v. Ganpat (Mukhi J.) 


A.I. R. 
AIR 1968 SC 1109 = 70:Bom LR 714 54, 
59 


AIR 1967 Bom 48 = 68 Bom LR 152 35 
(1964) 5 Guj LR 563 = ILR (1964) Guj 

604 21, 24, 26 
AIR 1959 Bom 471 = 60 Bom LR 1089 ` 42 
(1958) 60 Bom LR 1859 = ILR (1959) Bom 


437 49, 55, 67 
(1958) CRA No. 412 of 1957 D/- 8-7-1958 
(Bom) 62 


D. K. Jha, for Petitioner; M. V. Paranjpe 
with Narendra L. Gada, for Opponent No. 1. 


MUKHL J.:— This petition has been 
referred to a Division Bench because along 
with other points it involves a question of 
public importance. . , 

2. That question is whether in the 
case of tenancies of business premises the 
legal representative of a statutory tenant or 
persons residing with him at the time of his 
death would be entitled to be considered as 
the terants of such business premises under 
the definition of “tenant” under Section 5 
(11) _(c) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 (here- 
inafter referred to as “the Rent Act”), 


8. It is, of course, a matter of regret 
that the litigation leading ultimately to the. 
present petition has been a long. and protract- 
ed one and commenced as far back as 1956, 
when, on the 8rd of September 1956 the’ 
petitioner Smt. Shantabai Vishnumal since 
deceased filed a Standard Rent Application, 
bearing No. R. A. N. 1082 of 1956, in the 
Court of Small Causes at Bombay. 


4, As result of the said application 
for fixing standard rent, the rent of Shop 
No. 1 in Chawl No. 1, Bhumafi Shivaji 
Estate, Vakola Santacruz, Bombay, was fixed 


-at Rs. 47-10-0 per month instead of the con- 


tractua] rent of Rs. 80/- per month. . 

5. The landlord of the premises Shri 
Ganpat Ladha then filed a revision applica- 
tion against that order with the result that 
on the 17th of February 1960 standard rent 
was refixed at Rs. 54.25p. per month. ` 

6. The second stage of the litigation 
commenced very shortly thereafter, in the 
sense, that on the 29th of June 1960 the Ist 
respondent, as the landlord of the premises, 
issued to the petitioner a notice to quit, 
which also contained a demand for arrears of 
rent from May 1956 to May 1960, at the 
standard rent now fixed at Rs. 54.25p. per 
month. 


7. The registered packet containing 
the said notice to quit and the demand for 
arrears of rent is said to have been refused, 
bit it is now common ground that it can be 
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said to have been served on the tenant on the 
15th of July 1960. . 


8. It would appear, however, that on 
the 18th of July 1960 a Civil Revision Appli- 
cation bearing No. 1126 of 1960 was filed 
by tho petitioner in this High Court. It was, 
however, summarily rejected on the Ist of 
September 1960. Now in so far as question 
of fixation of standard rent is concerned the 
dispute became concluded on the Ist of 
September 1960 and the standard rent came 
to be fixed at Rs. 54-25p. per month. 

9. On the basis of the quit notice 
given by the Ist respondent to the petitioner, 
referred to above, the Ist respondent proceed- 
ed to file a summary suit for eviction as well 
as for recovery of arrears of rent. This suit 
was filed on the 6th of November 1960 and 
is referred to as R. A. E. and R. Summary 
Suit No. 483/4658/60. The Ist respondent 
took out a summons for judgment, which 
came up for hearing on the 18th of April 
1961. It would appear that on that date the 
petitioner paid into Court a sum of Rupees 
8,200/- being the rent of the suit premises 
payable in accordance with the standard rent 
fixed upto the 8lst of March 196] and leave 
to defend was granted to the petitioner by the 
Court. A few months thereafter the suit came 
up for hearing. On the 80th of August 1962 
issues were framed. 

10. It is significant that on that very 
day the petitioner paid a sum of Rs. 1,042.10 
as the rent from the Ist of April 1961 to the 
81st of August 1962, together with permitted 
increases. The petitioner also paid a sum of 
Rs. 266.56 as Court fees and Rs. 125.10 as 
professional costs. The suit was then adjourn- 
ed from time to time from the 4th of Octoher 
1962 to the 5th of June 1963, and on one of 
these dates, that is to say, on the 20th of 
November 1962, the petitioner paid a further 
sum of Rs. 162.75 as rent for three months 
from the Ist of September 1962 to the 31st 
of November, 1962. 

1i. On the 5th of June 1963 addi- 
tional issues were framed and on that day 
also the petitioner paid a further sum of 
Rs. 325.50 as rent from December 1962 to 
May 1968, together with a sum of Rs. 31.13 
as permitted increases. The actual amount 
paid on that day, however, was Rs. 362.23. 


12. On the 6th of June 1983 evi- 
dence was recorded and the hearing closed. 
On the 18th of June 1963 the trial Court gave 
its judgment and awarded a decree for pos- 
session. 

13. Sometime in August 1963 the 
petitioner filed an appeal against the decree 
for possession, being Appeal No. 321 of 1963. 


enma re iA 3 w7YTT et Ot 


Shantabai v. Ganpat (Mukhi J.) 


[Prs. 7-18] Bom. 289 


The Appellate Bench of the Small Causes 
Court by its order and judgment dated the 
18th of April 1963 set aside the decree for 
possession on the ground that the notice to 
quit had not been a valid notice. 


14. Sometime in August 1968 the Ist 
respondent, being aggrieved by the decision 
of the Appellate Bench of the Small Cause 
Court in setting aside the decree for posses- 
sion, filed a Special Civil Application, being 
Special Civil Application No. 174 of 1969, in 
this Court. The said Special Civil Application 
came up for hearing in April 1969. This 
High Court held that the notice to quit was 
a valid notice and that it had been duly serv- 
ed, but on other points the matter was 
remanded back to the Appellate Bench of the 
Small Cause Court. 


15. The petitioner's appeal was, 
therefore, reheard, and on the 22nd of Janu- 
ary 1970 the Appellate Bench of the Small 
Cause Court delivered its judgment holding 
that the Ist respondent was entitled to a 
decree for eviction under sub-section (8) (a) o. 
Section 12 of the Rent Act and that even 
if the case was governed by sub-section (8) (b) 
of Section 12, the petitioner had not compli- 
ed with the conditions thereof, so that it could 
not be said that discretion vested in the Court 
to refuse to pass a decree for eviction. 

16. It is in these circumstances that 
the petitioner filed the present Special Civil 
Application No. 384 of 1970, which has come 
up for hearing more than five years after it 
was filed. 


17. It requires to be noticed that in 
the meantime the original petitioner, Smt. 
Shantabai Vishnumal, died on the 9th of 


December 1973. This Court on an applica- 


tion preferred by the heir of the deceased 
Shri Shashikant V. Shinde allowed by an order 
dated the 6th of January 1975, for him to be 
brought on record. 


18, Before considering the conten- 
tions on merits, it is appropriate first to- con- 
sider the preliminary objection raised by Shri 
M. V. Paranjpe, the learned Advocate for the 
Ist respondent. In substanca, his contention 
is that there is a lacuna in the Rent Act so 
that in respect of non-residential premises the 
legislature has not made any provision for the 
protection of the heirs or the legal representa- 
tives of a deceased tenant. According to Mr. 
Paranjpe, Section 5 (11) (c) of the Rent Act 
is restricted to residential premises so that 
Shri Shashikant V. Shinde, who, as the heir 
of the deceased tenant, has been brought on 
record, would neither be entitled to continue 
the petition nor continue in possession of the 
suit premises, which are business premises. 
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19. Now, the relevant portion of the 
definition of “tenant” is contained in sub-sec- 
` tion (11) of Sec. 5 of the Rent Act, and the 
opening words of the sub-section are that a, 
“tenant? means any 
or on whose account rent is payable for any 
premises and includes— (among other per- 
sons) 


(c) any member of the tenant’s family 
residing with him at the time of his death as 
may be decided in default of agreement by 
the Court.” 


20. Mr. Paranjpe’s contention, no 
doubt an attractive one, was that when con- 
tractual tenancy was terminated by the land- 
lord, the tenant’s interest in the premises ceas- 
ed, although statutory protection was never- 
theless available to him to remain in posses- 
sion. This protection, according to Mr. Par- 
anjpe, was available to a member of the ten- 
ant’s family after the death of the tenant be- 
cause of the provision in that behalf contained 
in Section 5 (11) (c) of the Rent Act, but the 
plain words. of Section 5 (11) (c), according 
to Mr. Paranjpe, clearly showed that they 
refer to those premises in which the original 
tenant was himself residing at the time of his 
death. Mr. Paranjpe thus sought to suggest 
that on this view, Shri Shashikant Vishnu 
Shinde could get no protection because the 
premises in suit are business premises to which 
the relevant provision has no application. 


_ 2i. . Mr. Paranjpe sought support for 
this contention from a judgment of the Gujarat 
High Court in Parubai v. Baldevdas, (1964) 5 
Guj LR 563. In that case Bhagwati, J. (as he 
then was) held that on the death of a statu- 
tory tenant in respect of business premises, 
the statutory tenancy would come to an end 
and neither the heirs nor the members of the 
family of the statutory tenant would be en- 
titled to resist the landlord’s claim for re- 
covery of the premises. The learned Judge 
also held that Section 5 (11) (c) of the Bom- 
bay Rent Act cannot apply to the cases of 
_ premises which were used by the tenant as 
business premises and that in respect of such 
business premises it could not be said that a 
member of the tenant’s family was residing 
with him at the time of his death. 


22. Now, this judgment of the Guja- 
rat High Court no doubt supports the. argu- 
-ment of Mr. Paranjpe and it would appear 
that the Gujarat High Court came to this con- 
clusion because of the words of Section 5 (11) 
(c) of the Rent Act, which contain the re- 
quirement that the member of the tenant’s 
family must be residing with him at the time 
of his death. According to the High Court, 
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this showed that the intention of the legisla- 
ture was to protect a member of the tenant’s 
family residing with him at the time of his 
death and prevent such a member of the 
family from being thrown out of the premises 
in which he was residing. 

283. The Court proceeded on the foot- 
ing that the legislature had provided protec- 
tion to the members of the family of the de- 
ceased actually residing with him at the time 
of his death so that they would not be thrown 
on the street after the tenant’s death. 

24, It is required to be noticed that 
Section 5 (11) (c) of the Bombay Rent Act 
once again came up for consideration before 
a Division Bench of the Gujarat High Court in 
Heirs of deceased Mohanlal Lavji v. Muktabai 
Shamji, reported in (1971) 12 Guj LR 272, 
where it was held, however, that the provi- 
sions of Section 5 (11) (c) of the Bombay 
Rent Act were not limited to residential pre- 
mises only. The Division Bench of the Guja- 
rat High Court referred to the judgment of 
Bhagwati, J. in Parubai’s case (1964) 5 Guj LR 
568 (supra) and came to a contrary conclusion, 
viz. that Section 5 (11) (c) of the Bombay 
Rent Act was not limited to residential pre- 
mises only. 

25. The Court made a specific note 
of the fact that the entire sub-section (11) of 
Section 5 of the Bombay Rent Act made no 
reference whatsoever to the nature of the pre- 
mises leased and that the various sub-clauses 
of Section 5 (11) referred only to persons or 
classes of persons who are entitled to be treat- 
ed as tenants. 

26. After quoting the relevant pass- 
age from Parubai’s case. (1964) 5 Guj LR 563 
the Division Bench observed as follows:— 


“With great respect it is difficult to agree 
with the said reasoning. A plain reading of 
the provisions of clause (c) of Section 5 (11) 
of the Act indicates that the words ‘residing 
with him’ control the expression ‘any member 
of the family’ and the said words do not re- 
fer to the nature of the premises which are let 
out. The main part of the definition of the 
word ‘tenant’ relates to any premises. Sub- 
clauses {a), (aa) and (b) also apply to all pre- 


‘mises. There are no words in the provisions 


of Section 5 (11) (c) of the Act which limit 
the ‘application of the clause ‘to residential 
premises. The Legislature intended to give 
protection to the member of the tenant’s 
family residing with him, ` possibly 
with a view to permit the continuance 
of the business which in many cases is the 
only or main source of maintenance for such 
person. ` Thus there is obviously a nexus be- 
tween the requirement of residence of the 
tenant’s family with the tenant at the time 
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of his death or immediately three months 
prior to it and the creation of statutory tenancy 
in respect of business premises in favour of 
such member. The factum of residence has 
a nexus between the deceased and the mem- 
bers of the family who are entitled to the 
benefit of the protection under the Act.” 


27. With respect, we prefer the con- 
struction placed on the relevant section by the 
Division Bench of the Gujarat High Court to 
that of the Single Judge. In our view, the 
definition of “tenant” really considers the 
_ basic unity of interest and what is provided 
by sub-clause (11) (c) of Section 5 of the Rent 
Act is that any member of the tenant’s family 
residing with him at the time of his death 
may be treated as a tenant within the defini- 
tion. This person would then be entitled to 
the protection of the Rent Act in relation to 
any premises, of which the deceased was a 
tenant at the time of his death. It is not 
inconceivable that a person may be a tenant 
of several premises and also entitled to pro- 
tection in respect of all such tenancies. 


28. It is significant that in Section 5 
(11) (c) of the Rent Act there is no indication 
that the protection granted by that provision 
is limited to those premises in which the ten- 
ant and members of his family were residing 
at the time of the tenant’s death. 

- 29. Tf one were to hold that Section 
5 (11) (c) of the Rent Act has reference to 
the premises which were occupied by the 
tenant in which the members of the tenant’s 
family were residing with him at the time of 
his death, then one would be introducing 
words in the section which do not exist. This 
is clearly not permissible. 


30. Mr. Paranjpe has stated that the 
Rent Act in its application to Gujarat has been 
since amended and a specific provision in- 
troduced in relation to business premises. Ac- 
cording to him, this demonstrated that there 


was lacuna and that Section 5 (11) (c) of the 


Rent Act did not cover business premises. In 
our view, the fact that an enactment has been 
amended cannot be decisive about its inter- 
pretation or meaning in its unamended condi- 
tion. The Courts are required to construe a 
provision in accordance with the relevant 
rules of interpretation and as we have said, 
we are in respectful agreement with the in- 
terpretation placed on Section 5 (11) (c) of the 


Bombay Rent Act by the Division Bench of . 


the Gujarat High Court in Heirs of Deceased 


Mohanlal Lavji v. Muktabai Shamji, (1971) 


12 Guj LR 272. The preliminary objection 
urged by Mr. Paranjpe is, therefore, rejected. 

31. 
tentions raised by the parties. 
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82.. .Mr. Jha, the learned Advocate 
for the petitioner, placed the following pro- 
positions before the Court. He said, firstly, 
that the original petitioner's son, Shashikant, 


. who has been brought on record, became en- 


titled to the same protection as the deceased 
statutory tenant. In other words, the conten- 
tion is that he is entitled to the protection of 
Section 12 (8) (b) of the Rent Act, because the 
conditions thereof has been complied with. 


33. According to Mr. Jha the peti- 
tioner’s case is covered’ by Section 12 (3) (b) 
and not Section 12 (8) (a) of the Rent Act, 
and while the Court is under an obligation to 
pass decree for eviction in cases falling under 
Section 12 (8) (a) of the Rent Act, it is under 
no such obligation even if the tenant were 
not to fully satisfy the conditions laid down 
in Section 12 (8) (b) of the Rent Act. - 

84, Mr. Jha has also argued that the 
scheme of Section 12 (3) (b) of the Rent Act 
contemplates substantial compliance and that 
if substantial compliance is found then the 
Court is required to protect the tenant from 
eviction. 

. 85. As regards the petitioner’s son, 
Shashikant, who is now on record aş the; 
petitioner, it appears to be settled law that he! 
would and has become a statutory tenant in 
place of his mother, the original. petitioner 
Shrimati Shantabai. As held by this Court in 
the Jam Manufacturing Co. Ltd. v. Sadashiv 
Sitaram, 68 Bom LR 152 = (AIR 1967 Bom 
43), to the limited extent stated in Section 5 
(11) (c) of the Rent Act, the tenancy of a 
statutory tenant is to be transmissible and in- 
heritable. : 


. 86. Now, as to the question of rent 
payable, there is no doubt that in the matter 
before us there was a dispute as to the 
amount of standard rent right from 1956, and 
that that dispute continued right up to the day 
the petitioner’s Civil Revision Application to 
the High Court was rejected on the Ist of 
September 1960. 


37. It was faintly suggested that the 
period of one month in the notice to quit re- . 
mained suspended till the dispute as to stan- 
dard rent concluded on the Ist of September 
1960 and then revived so that the case falls 
under Section 12 (8) (a) of the Rent Act. We 
see no warrant for such a proposition. It is 
only to be stated to be refected. 

38. In these circumstances, it cannot 
be said that the petitioner’s case is covered by 
Section 12 (8) (a) of the Rent Act, which only 
applies when there is no dispute as regards 
the amount of standard rent, when the notice 
contemplated by that clause is served. It re- 
quires to be noticed that the notice has been 
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1960. The period of one month, therefore, 
expired on the 15th of August 1960. But at 
that date the dispute as to standard rent con- 
tinued since Civil Revision Application No. 
1126 of 1960 had been filed by the petitioner 
which only came to be rejected on the Ist of 
September 1960. ; 

39. In our view, the petitioner’s case 
is governed by Sec. 12 (8) (b) of the Rent Act 
because on the date of the notice under sub- 
section (2) of the Section there was a dispute 
as to standard rent. 

40. If that is so, then it requires to 
be considered if the conditions predicated in 
Section 12 (8) (b) of the Rent Act have been 
complied with and if the petitioner is protect- 
ed from eviction. 

4l. Section 12 (8) (b) of the Rent Act 
reads as follows:— 

“(b) In any other case, no decree for 

eviction shall be passed in any such suit if, on 
the first day of hearing of the suit or on or 
before such other date as the Court may fix, 
the tenant pays or tenders in Court the stand- 
ard rent and permitted increases then due 
and thereafter continues to pay or tender in 
Court regularly such rent and permitted in- 
creases till the suit is finally decided and also 
pays costs of the suit as directed by the 
Court.” 
Now, in cases falling under Clause 3 (b) of 
Section 12 of the Rent Act, the first injunc- 
tion is that the tenant is required to pay or 
tender in Court on the first day of the hear- 
ing of the suit the standard rent and permitted 
increases then due. 


42, It is significant that what is re- 
quired to be paid is standard rent and not 
contractual rent and such payment is to be 
made on the first day of hearing of the suit 
or such other date as the Court may fix. It 
is obvious that the condition would not be 
capable of compliance unless somehow the 
standard rent is fixed. There is no difficulty 
as to first day of the hearing of the suit, be- 
cause it has’ been held that ordinarily that 
would be the day on which the Judge applies 
his mind to the case, which ordinarily he 
would do at the time when the issues were 
determined. (See Khanderao Malkarjun v. 
Anandrao, 60 Bom LR 1089 = (AIR 1959 
Bom 471). 

43. But if the standard rent is not 
fixed, it would be necessary for the petitioner 
to adopt appropriate proceedings and get the 
standard rent fixed either as interim or final. 
Indeed, a tenant cannot be heard to say that 
he is entitled to claim the protection of Sec- 
tion 12 (8) (b) of the Rent Act, without show- 
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ing that he has taken diligent steps to get the 
standard rent or interim standard rent fix:d. 

44. If prior to the filing of the suit, 
as in the case before us, the standard rent has 
already been fixed, then’ the statutory tenant 
must ensure that on or before the first day 
of hearing the rent has been paid to the land- 
lord or tendered in Court. 

45. Now, Mr. Jha has shown to us 
that before the 30th of August 1962 when the 
issues were framed, he had paid Rs. 3,200/- 
as being rent upto the 3lst of March 1961, 
and on the 30th of August 1962 itself he paid 
Rs. 1,432.56, as the rent upto the 81st of 
August 1962, along with permitted increases 
then due. 

46. The difficulty that arises now is 
as to whether the petitioner has complied with 
the second part of Section 12 (8) (b) of the 
Rent Act in so far as it enjoins that the ten- 
ant shall “thereafter continue to pay or tender 
in Court regularly such rent and permitted 
increases till the suit is finally decided.” 

47. Has the petitioner complied with 
this requirement? Mr. Jha says that he has 
done so. His argument is that Section 12 
(8) (b)-of the Rent Act is a section for his pro- 
tection and if it is construed liberally, then 
there is compliance because he had been mak- 
ing payments from time to time and that in 
any event on the 5th of June 1963 when addi- 
tional issues were framed just before the trial 
he paid Rs. 362.63 in all, which, together with 
Rs. 162.75 paid earlier on the 20th of Novem- 
ber 1962, meant that he had paid the rent 
and permitted increases due upto May 1963. 
Mr. Jha argues that thus when the suit was 
decided on the 18th of June 1968 all payments 
due had already been paid. 

48. The petitioner’s contention is that 
even though the word “regularly” is used in 
the section, it does not mean that even a slight 
delay would disentitle the tenant to the pro- 
tection afforded by the section. According to 
him, what is required is that there is substan- 
tial compliance with the provisions, 

49. In support of this contention Mr. 
Jha has cited a judgment of this Court in 
Kalidas Bhavan v. Bhagwandas, (1958) 60 
Bom LR 1359, where Chagla, C. J. sitting 
singly said that the emphasis in Section 12 
(8) (b) of the Rent Act was not on payment 
on the first day of the hearing but the em- 
phasis was that the arrears should be naid 
before judgment is delivered in the suit for 
eviction. Now, there is no doubt that the 
reference here was to the first condition as to 
arrears and not to the second condition as to 
payment thereafter being made regularly but 
in our view the principle would appear to be 
the same. 
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50. The learned Chief Justice took the 
view that when a case fell under S. 12 (8) (b) 
of the Rent Act substantial compliance was en- 
ough to give tothe Courta discretion not 
to pass a decree for eviction. He said— . 

“ose. sees... As I read Section- 12 
(8) (b) and as I read the scheme of the Rent 
Act, I cannot accept the view that although 
the tenant has paid arrears in full before the 
judgment is’ delivered there is an obligation 
cast upon the Court to pass a decree for evic- 

tion because there has not been at best a 
technical compliance with the provisions of 
Section 12 (8) (b).” > 


51. It is appropriate to notice that the 
Court then proceeded to discuss the difference 
between Section 12 (8) (a) and Section 12 (8) 
(b) of the Rent Act and the nature of the ob- 
ligation cast upon the Court by respective 
provisions. This is what was observed:— 


“Now, the first important aspect of this 
sub-section which one has to notice is that 
whereas sub-section (3) (a) casts an obligation 
upon the Court to pass a decree if the tenant 
fails to comply with the conditions laid down 
in that sub-section, no such provision is-made 
in sub-section (3) (b). The Legislature does 
not call upon the Court to pass a décree for 
eviction if the tenant does not satisfy the con- 
ditions laid down in sub-section (8) (b). All 
that the Legislature’ says is that if the tenant 
satisfies the conditions laid down, the Court 
shall not pass a decree for eviction. The dif- 


ference between the two positions is clear. In’ 


one case the Court has discretion not to pass 
a decree for eviction. It may or it may not 
pass a decree for eviction. It may take cir 
cumstances into consideration and not pass a 
decree for eviction. In the other case, no dis- 
cretion is left in the Court. The Court canuot 
take any factor into consideration and pass a 
decree in favour of the landlord if the tenant 
has complied with the conditions laid down 
in sub-section (8) (b)....” 


52. His Lordship then went on to say 
that if the tenant did all that was enjoined 
by sub-section (8) (b), then the Court would 
have no jurisdiction to pass a decree for evic- 
tion. His Lordship added “But it is a far cry 
from this position to say that if the tenant did 
not do all these things the Court was com- 
pelled to pass a decree for eviction against 
him:” 


53. We find ourselves in respectful 
agreement with this view and hold that if on 
the facts of each case there is found to. be 
substantial compliance with the provisions of 
Section 12 (8) (b) the Court may exercise its 
discretion and refrain from passing a decree 
for eviction. 


- Shantabai v. Ganpat (Mukhi J.) 


[Prs. 50-61] Bom. 293 


54. It has been suggested that the’ 
observations of Chagla, C. J. in the. above 
case have been impliedly overruled by the . 
Supreme Court in Shah Dhansukhla] v. Dali- 
chand, 70 Bom LR 714 = (AIR 1968 SC 
1109), by reason of: certain observations at 
p. 718 (of Bom LR) = (atp. 1112 of AIR). 
These observations are that— 

“To be within the protection of that pro- 
vision (Section 18 (2) (b)) the tenant must 
thereafter continue to pay or tender in Court 
regularly the rent and permitted increases till. 
the suit is finally decided.” 

55. Now, this appears to us to be only 
a paraphrase of the relevant provision and we 
are unable to appreciate how it can be said 
that the Supreme Court has even dealt with, 
much less overruled the decision of this Court 
in Kalidas Bhavan v. Bhagwandas (1958) 60 
Bom LR 1859 (supra) 


56. Now, what is the position in the 
case before us. There is no doubt that al] the 
arrears together with Court-fee and costs were 
paid on the first day of hearing of the suit 
when issues were framed'on the 30th of 
August 1962. The original petitioner also 
paid all the rent due upto the date’ of the 
judgment. f 


57. -It is true that thereafter she has 
not strictly complied with the provision as to 
payment of rent regularly but al] payments 
required to be made were made before the 
judgment was delivered. In the words of 
Chagla, C. J. “there has not been at best a 
technical compliance of the second condition 
of Section 12 (8) (b) as to regular payments 
of rent as it became due.” 

58. If this is so, then the Courts’ dis- 
cretion not to pass a decree for eviction is 
clearly not taken away. g 

59. The learned Chief Judge of the 
Small Cause Court was clearly in error when 
he seemed to feel that the observations of 
the Supreme Court in Shah Dhansukhlal v. 
Dalichand (AIR 1968 SC 1109) (supra) com- 
pelled him to hold that if the conditions in 
Section 12 (8) (b) had not been fulfilled, there 
was no discretion vested in the Court to re- 
fuse to pass the decree for eviction. 


60. As we have held, even if the 
conditions of Section 12 (3) (b) are not strict- 
ly complied with, the Court has discretion, on 
the facts and circumstances of each case, to 
decline to pass a decree for eviction. 

61. Now, there is no doubt that a 
tenant seeking protection under sub-section (8) 
(b) of Section 12 has to be vigilant and must 
ensure that standard rent be fixed if there 
is a bona fide dispute and thereafter regularly 
pay the same to the landlord or tender it in 
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Court but that is not to say that the Court 
has no discretion not to pass a decree when 
the case falls under sub-section (8) (b). 

62. Our attention has been invited to 
an unreported judgment of Chagla, C. J. 
again sitting singly, in Civil Revision Applica- 
tion No. 412 of 1957, decided on the 8th of 
July 1958 (Bom), where the learned Chief 
Justice appears to have observed that the 
second condition in clause (b) of Section 12 
(3) was not complied with because rent for 
five months had not been paid in time. 

63. . Now, this was a case where the 
lower appellate Court had passed a decree for 
possession in favour of the landlord and the 
yiew taken by the learned District Judge was 
that the case fell under Section 12 (8) (a) and 
inasmuch as there was no dispute with regard 
to the amount of standard rent and the statu- 
tory notice was served and the tenant was in 
arrears of rent for six months and failed to 
pay the arrears within one month, the Court 
was obliged to pass a decree. : 

64. it would appear that on be 
of the tenant it was urged before the High 
Court that the case did not fall under Section 
12 (8) (a)-but that it fell under Section 12 
(8) (b), and it was then contended that the 
tenant had paid what ultimately turned out 
to be the standard rent and that; therefore, 
he had satisfied the first condition laid down 
by Section 12 (8) (b). 

65. As regards the second condition 
that the tenant continues to pay the rent re- 
gularly till the suit is finally decided, it was 
noticed that the rent for five months had not 
been paid in time although it was ultimately 
deposited. The learned Judge did not in this 
ease consider the scope of Section 12 (8) (b) 
and as to whether on facts it could be said 
that there was a substantial compliance. He 
proceeded to deal with the case from the point 
of view as to. whether it was proper to in- 
terfere with the judgment. of the appellate 
Court which, according to him, was right in 
law. 

66. Now, as we have mentioned, the 
decree in that case was on the footing 
that the case fell under Section 12 (8) (a) and 
not under Section 12 (8) (b). It was in these 
circumstances that the learned Chief Justice 
felt that he should uphold the decision of the 
lower appellate Court, which appeared to 
him to be right. 

67. In our view, this authority does 
not help the respondent In any event, we 
have already expressed our respectful agree- 
ment with the judgment of this Court in 
Kalidas Bhavan v. Bhagwandas, (1958) 60 Bom 
LR 1859 (supra), where it was held that ‘sub- 
stantial compliance with the provisions of Sec- 
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tion 12 (8) (b) may be such that the Court 
may exercise its discretion and not pass a de- 
cree for eviction. 

68. It requires to be noticed that Sec- 
tion 12 of the Rent Act provides that the land- 
lord shall not be entitled to the recovery of 
possession of any premises so long as the ten- 
ant; pays or is ready and willing to pay the 
amount of standard rent with permitted in- 
creases, if any, and observes and performs the 
other conditions of the tenancy in so far as 
they are consistent with the provisions of the 
Rent Act. The Section is clearly a section 
of protection and enjoins the Court to find 
cut whether the tenant has paid or is ready 
and willing to pay the appropriate rent. It is 
true that sub-section (8) (a) makes it com- 
pulsory for the Court to pass a decree for 
eviction if a particular case falls under that 
provision. But the basic idea or object under- 
lying Section 12 of the Rent Act is to ensure 
that the tenant pays the rent due under penal- 
ty of eviction if he fails to do so. 

69. Sub-section (8) (b) of Section 12 
on the other hand goes a little further, in that 
it provides that no decree for eviction shall be 
passed in any such suit if the arrears of rent 
are paid and the tenant thereafter continues 
to pay rent regularly. 

70. While there is no doubt that 
each case will always depend upon its own 
facts, it would not, in our opinion, be proper 
to construe this section in the manner suggest- 
ed by the landlord so that the failure to strict- 
ly comply with the conditions, for whatever 
reason would entail compulsory denial of the 
protection of this section to the erring or un- 
wary tenant. The Court may, of course, pass’ 
a decree for eviction but it would not be 
bound to do so. 


71. It requires to be mentioned that 


` in the petition before us although the first de- 


cree for eviction was passed on the 18th of 
June 1968 the litigation continued until the 
ultimate dismissal of the appeal on the 22nd 
of January 1970 by the Appellate Bench’ of 
the Small Causes Court, who re-heard the ap- 
peal on remand. Thereafter the present peti- 
tion was filed and has come up for hearing 
before us in 1975. 

72. It has been stated by Mr. Jha at 
the Bar that throughout this period from the 
18th of June 1963 till today the petitioner has 
paid the rent regularly. This assertion of the 
petitioner is not denied by the respondent- 
landlord. In our view, this also shows that the 
tenant has been ready and willing to pay the 
rent and has in fact done so, except on two 
occasions at the end of 1962 and the beginn- 
ing of 1968, when rent was not paid for some 
time. 
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73. We have given this- matter our 
careful consideration and we have come to the 
conclusion that there is sufficient and subs- 
tantia] compliance by the petitioner of the pro- 
visions of Section 12 (8) (b), and that the cir- 
cumstances of the case are such the dis- 
cretion of the Court be exercised in favour of 
the petitioner. This is not a case in which a 
decree for possession should be allowed to go. 


74. In the result the Rule is made 
absolute in terms of prayer (a). There will 
be no order as to costs. 

75. Leave to appeal under Article 133 
(1) is asked for. Leave refused. 

Order accordingly. 
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Bai Mohinibai Dharmasey, Petitioner v. 
Khimji Tokarshi Jivraj and another, Op- 
paces 

pecial Civil Appin. No. 645 of 1969, 
D/- tee tera 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), Section 23 
— “Repairs” — Filling up the well — Whe- 
ther amounts to repairs. (Transfer of Property 
Act (1882), Section 108 (f).) 


The tenant was at liberty, according to 
the terms of the agreement, to get filled and 
closed the well in the suit Jand and the land- 
lord was to pay half of the cost of it to the 
tenant. The tenant who was directed by the 
Municipa] Authorities only to cover up the 
well incurred the expenditure to fill it up. 
There was no evidence that the well had be- 
come dilapidated and needed repairs. 


Held, the tenant cannot be said to have 


effected any repairs on the suit premises (fill- 
ing up the well is one thing and repairing the 
well is another thing) and therefore the pro- 
visions of Section 28 of the Rent Act and 
Section 108 (f) of the Transfer of Property 
Act were not at all attracted so as to entitle 
the tenant to appropriate expenses towards ar- 
rears of rent, (Para 6) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), Section 12 
(8) (a) — “Tenant neglects to make payment” 
— Mere failure to pay does not amount to 
negligence. 


°(For setting aside order passed by Appellate 
Bench of Sm. C. C. at Bombay in pres! 
No. 897 of 1968, D/- 27-11-1968). 


DT/DT/B250/76/MBR 
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When the legislature has used the words 
“the tenant neglects to make payment”, the 
intention is very clear by the use of the word 
“neglect”. It shows that there is something 
deliberate and something more than mere 
failure to pay the amount. (Para H) 

In the present case, the tenant incurred 
some expenditure on behalf of the landlord of 
an amount more than arrears of rent on basis 
of an agreament between the fwo. The 
amount of expenditure which the tenmt was 
entitled to recover was claimed by the tenant 
before the Jandlord sent the notice demand- 
ing arrears of rent. The tenant also effered 
a cheque immediately when it was found that 
the landlord was not prepared to adjust the 
arrears of rent from the amount which the 
tenant was claimmg. 

Held, it cannot be said that the tenant 
had neglected to make the payment, (I972) IS 
Guj LR 870 and Civil Revr. Appin. No. 1924 
of 1957 D/- 18-12-1957 (Bom), Rel. on. 

(Para 13} 

(C} Constitution of India, Article 227 — 
Question of fact — Inference whether tenant 


‘has neglected to pay or not from facts is mix- 


ed question of fact and law and not pure 
question of fact. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1297 = 1975 ar (SC) 220 I8 


(1972) 18 Guj LR 870 = ILR (1972) Guf 
12 

AIR 1971 Bom 396 = 73 Bom ER 871 
(FB) 14 
(1969) 2 SCWR 561 = 1970 Rev CJ 42 17 
(1968) 65 Bom LR 484 = 1963 Mah LJ 
15 


670 
(1981) 68 Bom LR 855 = ILR (1961) Bom 
895 © M 


AIR 1958 SC 398 = 1958 SCR 1240 I8 
(1957) Civil Revn. Appln. No. 1924 of 1957, 


D/- 18-12-1957 (Bom) 13 
ATR 1954 SC 215 = 1954 SCR 565 18 
(1875) 19 Eq. 444 = 28 WR 648 12 


M. A Rane with G. M. Mewani, for Peti- - 
tioner, K. J. Abhyankar with L. V. Talanlikar 
for Y. S. Chitale, for Opponents. 


ORDER:— This is a tenant’s petition 
under Article 227 of the Constitution chaleng- 
ing the judgment delivered by the appellate 
bench of the Small Cause Court dismissing 
ler appeal and affirming the judgment passed 
by the trial Judge decreeing the planitiffs 
claim for possession under clause (a) of sub- 
section (8) of Section 12 of the Bombay Rents, 
Hote} and Lodging House Rates Centro} Act, 
1947 (hereinafter called as the “Rent Act’). 

2. The petitioner had taken on lease 
for 30 years two plots of lands admeasuring 
825 sq. yards and 1692 sq. yards on lst 
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November 1948 from the respondent on an 
agreed rent of Rs. 867/- per month. This 
lease was for the purpose of constructing a 
building on those plots. On expiration of 
the lease, the lessee was entitled to remove 
the structures in case the lesser was- not pre- 
pared to purchase them at half the price. It is 
the petitioner’s case that in pursuance of this 
agreement, the petitioner constructed a struc- 
ture worth Rs. 1,00,000/-. In 1953 dispute 
arose between the parties and the landlord 
filed a suit being Suit No. 3307/16647 of 
1953 for eviction on 28rd December 1953. In 
that suit, a consent decree was passed on 17th 
April 1957. According to the consent terms, 
the petitioner was to deliver a part of the pre- 
mises, viz. the plot admeasuring 825 sq. yards 
to the landlord and to retain the plot ad- 
measuring 1692 sq. yards. The rent was re- 
duced to Rs, 245/- per month. The petitioner 
surrendered the plot admeasuring 825 sq. 
yards to the respondent No. 1. The terms 
of the tenancy in respect of the plot retained 
by the petitioner continued to be the same on 
which the lease was originally granted in 1948 
except the rent. There was-a well in the suit 
premises and it is not disputed that this well 
is situated on the border between these two 
plots. It was agreed that the petitioner 
should fill and cover the well. The landlord 
agreed to pay half of the cost for filling up 
the well. The petitioner and the respondent 
No. 1 were prosecuted by the Municipal au- 
thorities for not covering the well and it is the 
case of the petitioner that because of this pro- 
secution and in order to abate the nuisance of 
mosquitoes, she undertook to fill up and cover 
the well in terms of the aforesaid agreement. 
The work of filling up the well was started 
in February 1960 and was completed in April 
1960. The petitioner incurred an expenditure 
of Rs. 5,800/- for that purpose, she got that 
work executed by a contractor whose bill was 
sent by the petitioner to the respondent No. 1 
along with her claim on 12th April 1960 by 
a registered letter calling upon him to pay 
Rs. 2900/- as his share. The petitioner also 
sent a copy of that letter by ordinary post 
under certificate of posting. The registered 
packet was returned unserved with an en- 
dorsement “unclaimed”. The copy of the 
letter sent under certificate of posting was not 
returned to the petitioner. The petitioner did 
not pay the rent from Ist October 1959. On 
22nd July 1960, the petitioner received a 
notice dated 18th July 1960 informing her 
that she had not paid rent for 9 months, viz. 
from Ist October 1959 to 30th June 1960 
amounting to Rs. 2,205/-. By this notice, the 
petitioners tenancy was terminated. She was 
asked to deliver possession by Slst August 
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1960 and was also called upon to pay the 
arrears of rent. On receipt of this notice, the 
petitioner replied on 2nd August 1960. In 
that reply she stated that she had to recover 
from him Rs. 2900/- as the landlord’s share 
of expenses of filling up the well. She inform- 
ed the landlord that she had already demand- 
ed that amount by her registered letter dated 
12th April 1960. She enclosed a copy of that 
letter along with that reply. She also re- 
quested the respondent No. 1 to adjust the 
arrears of rent from the amount which the 
petitioner was entitled to recover in terms of 
the agreement from the respondent No. 1. The 
respondent No. 1 landlord did not immediate- 
ly reply to this letter and it is the case of the 
petitioner that he deliberately postponed to 
reply till one month was over to enable him 
to take advantage of the provisions of clause 
(a) of sub-section (8) of Section 12 of the 
Rent Act. The landlord replied on 24th 
August 1960 disputing the expenditure incurr- 
ed by the petitioner for filling up the well. 
The landlord also stated that his consent was 
not obtained before she undertook to fill up 
the well. On receipt of this reply, the peti- 
tioner sent another letter on 9th September 
1960 informing him that the petitioner would 
satisfy the landlord about the expenditure and 
she also sent a cheque for Rs. 2695/- as ar- 
rears of rent upto the end of August 1960. 
The plaintiff, however, filed a suit on 12th 
September 1960 against the petitioner for pos- 
session of the suit premises on the ground of 
default of payment of rent. On 20th Septem- 
ber 1960 Harakhchand Khimji, the son of the 
plaintiff, sent a reply that his father was, out 
of Bombay and that he was, therefore, return- 
ing the cheque. 


3. The suit was resisted by the peti- 
tioner on various grounds, some of which were: 
(1) that the notice was bad and (2) that she 
has not neglected to pay the arrears of rent, 
more so, when she had incurred expenditure 
for filling up the well on behalf of the plain- 
tiff and he had not paid that amount in spite 
of demand. She also stated that the amount 
spent for filling up the well was more than 
the amount which she had to pay as arrears 
of rent. The petitioner claimed that she has 
not neglected to pay the arrears of rent and, 
therefore, the plaintiff was not entitled to get 
the possession. 


4. The parties led evidence in their 
support. The trial Court held that the ten 
ancy of the petitioner was validly terminated 
and that the petitioner has filled up the well 
and had incurred an expenditure of Rupees 
5800/- for that purpose but she has no right 
to appropriate the expenses for filling up the 
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well towards the arrears of rent. He held that 
the petitioner was in arrears of rent for more 
than six months and that she had, therefore, 
neglected to pay the arrears of rent within 
one month from the service of the demand 
notice. He, therefore, held that the landlord 
was entitled to possession under Section 12 
(8) (a) of the Rent Act. The petitioner then 
filed an appeal. The appellate Bench of the 
Small Cause Court affirmed the findings of 
the trial Court and dismissed the petitioner's 
appeal. It is against this judgment that the 
present petition been filed. 


5. This petition was heard by 
Bhasme J. who after hearing the parties ob- 
served: 

“Mr. Rane, who appears for the peti- 
tioner, has raised a contention that this fill- 
ing up ‘of the well was a kind of repair work 
done by the petitioner and the petitioner is 
entitled to claim adjustment of the said amount 
from out of the rent arrears. Mr. Abhyankar, 
without conceding the question that this is a 
repair work, submitted that under Section 28 
of the Rent Act, the tenant can ask for adjust- 
ment only to the extent of rent due for two 
months. The petitioner was in arrears of rent 
for nine months at the date of the quit notice. 
Mr. Rane, on the other hand, submitted that 
the petitioner’s right to adjust the rent amount 
on account of the repair charges will not be 
‘restricted to the provisions of Section 23 of 
the Rent Act: Section 23 expressly saves an 
agreement to the contrary by the tenant. Such 
an agreement will be governed by the Transfer 
of Property Act in genera] and the previsions 
of Section 108 (f) of the Transfer of Property 
Act in particular. Before considering these 
rival contentions about the respective rights of 


the parties, it is necessary to have a clear find- . 


ing on the question of the nature of the work 
done by the petitioner in respect of the well. 
Whether the filling up of the well amounts to 
repair work or not within the ineaning of 
Section 23 of the Rent Act or Section 108 (£) 
of the Transfer of Property Act will have to 
be found out with reference to the evidence 
on record! Unfortunately, parties had not 
raised clear pleas in this behalf. No snecific 
issre was framed and no evidence was adduc- 
ed by the parties. I, therefore, propose to call 
for a finding from the courts bélow on the 
following issue:— 

“Whether the filling up of -the well 
amounts to repair work within the meaning of 
Section 28 of the Rent Act and/or Section 108 
(£) of the Transfer of Property Act.” ” 
He. therefore, remanded the case to the trial 
Court for that purpose with a direction to re- 
cord evidence and certify the same to the ap- 
pellate Court on or before 3rd August 1974. 
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He has also directed the appellate bench of 
the Small Cause Court to certify the finding 
to the High. Court on or before 3rd September 
1974. This was done by the trial Court after 
recording the finding in the negative on the 
issue referred and that finding has also been 
affirmed by the appellate bench of the Small 
Cause Court. 


6. On receipt of this finding. Mr. 
Rane, the learned counse] for the petitioner, 
filed objections to the finding recorded by 
the Courts below. He has not been able to 
show how those findings were any way un- 
warranted by the evidence on record, The 
well was in existence when the lease was 
taken by the petitioner in 1948. It is not the 
case that the wel] has been dilapidated and, 
therefore, it was repaired. What is alleged to 
have been done is to fill up the well. The 
filling up of the well is one thing and repair- 
ing the well is another thing and both the 
Courts below have observed that there was no 
evidence, at all, that the well has become dil- 
apidated and needed repairs. It was filled 
up because the squatters in the locality were 
using the water from that well and, therefore, 
causing nuisance. The Municipal Authorities 
had also directed the petitioner only to cover 
up the well and not to repair it. That being 
so, there was no question of any repairs being] . 
effected to the suit premises. It is also not 
the case of the petitioner that the land had 
sunk or that any. crevices have occurred in th 
land and that they were filled in. There was 
no occasion of any repairs of the premises or 
the land. That being.so. it cannot be said 
that the petitioner has effected any repairs to 
the suit premises. It was, in fact, not the 
case of the petitioner, right from the inception, 
of any repairs being effected. ~Her case was 
that it was in accordance with the terms 
agreed between the parties that she had incur- 
red that expenditure for filling up the well. 
Clause No. 5 of the consent terms reads: 


“The Defendant shalj be at liberty to get 
filled and closed the well which is situated in 
the plot marked ‘B’ on the plan annexed to 
the lease. The plaintiff shall bear and pay 
to the defendant half of the cost of filling 
and closing the said well.” 


It is because of this that the petitioner has 
incurred the expenditure and has called upon 
the plaintiff to pay half of the expenditure. 
Therefore, both the Courts below were right 
in holding that the -petitioner had not effected 
any repairs on the suit premises and, there- 
fore, the provisions of Section 23 of the Rent 
Act and Section 108 (f) of the Trar:sfer of 
Property Act were not, at all, attracted in this 





case. 
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7. Mr. Rane then urged that both the 
Courts below have found as.a fact that the 
petitioner was entitled to fill up the well and 
claim half of the expenditure in terms of 
Clause 5 reproduced above. The plaintiff also 
has not disputed this clause of the cunsent 
terms. Both the Courts below have recorded 
a finding that the petitioner has, in fact, in- 
curred the expenditure of Rs. 5758/- for the 
purpose. 


8. Mr. Rane further urged that after 
incurring the expenditure, the petitioner had 
called upon the plaintiff by her letter duted 
12th April 1960 to pay Rs. 2,900/- within 
7 days from the receipt of that letter as his 
share of the expenditure. She sent this letter 
by registered post and also a copy of that 
letter was sent under certificate of posting. 
The registered letter was returned unserved 
but the copy which was sent by ordinary post 
was not returned to the petitioner. Mr. Rane, 
therefore, urged that the petitioner was under 
the impression that the letter sent by ordinary 
post must have been received by the ‘plaintiff. 
In the meanwhile, the landlord gave a notice 
dated 18th July 1960 terminating the tenancy 
of the petitioner and asking her to deliver pos- 
session by 31st August'1960. He also inform- 
ed her that she was in arrears of rent for a 
period of 9 months from Ist October 1959 to 
80th June 1960 and called upon her to pay 
the arrears of rent amounting to Rs. 2205/-. 
He has also invited her attention to the term 
of the lease that the landlord was entitled to 
re-enter on the premises if the tenant was in 
arrears of rent for three months. On receipt 
of this notice, the petitioner on 2nd August 
1960 sent a reply to the landlord telling him 
that she had sent the letter dated 12th April 
1960 calling upon him to pay his share of the 
expenditure incurred by the petitioner for fill- 
ing up of the well and that letter was sent by 
registered post but that was returned back. 
She has also stated that she had sent a copy of 
that letter by ordinary post. A copy of that 
letter was sent along with this letter dated 2nd 
August 1960 and the petitioner requested the 
landlord to appropriate the sum of Rs. 2,900/- 
payable by him towards the rent claimed by 
the landlord and remit the balance to her. The 
landlord replied to this letter on 25th August 
1960. He stated that the demand for Rupees 
2900/- was uncalled for and that 
the expenditure to fill up and cover 
' the well could not be Rupees 5,800/- 
as claimed by the petitioner. He further stated 
that she ought to have consulted him before 
filling up of the well and that her claim was 
unfair and that he was not liable to pay that 


amount. 
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9. Mr. Rane urged that the landlord 
deliberately delayed to reply to the letter dat- 
ed 2nd August 1960 in order to take advant- 
age of clause (a) of sub-section (3) of Section 
12 of the Rent Act On receipt of this letter, 
the petitioner informed the landlord thai the 
work was executed by a contractor and that . 
the petitioner was prepared to show the land- 
lord all the details of the expenditure. She, 
however, sent a cheque of Rs. 2695/- for the 
arrears of the rent. This cheque was returned 
by the son of the landlord on 20th September 
1960. Mr. Rane, on the basis of these facts, 
urged that it cannot be said that the peti- 
tioner has neglected to pay the rent. 


10. The petitioner does not dispute 
the quatum of the rent nor does she dispute 
that the rent from Ist October 1959 to 30th 
June 1960 was due when the notice was issu- 
ed. She also does not claim to have made 
any other payment to the landlord towards the 
rent, All that she says is that she has in- 
curred an expenditure on behalf of the land- 
lord in terms of the agreement and that she 
had claimed that amount before she received 
the notice from the landlord claiming the ar- 
rears of rent. She had made a claim in the 
month of April 1960 and that claim was far 
in excess of the amount which she was Hable 
to pay as rent to the landlord. The petitioner 
had sent a letter by registered post asking 
him to pay the amount and also a copy of 
that letter was sent by ordinary post. It is 
true that the registered letter. was returned 
with the endorsement “unclaimed” but the 
copy of the letter which was sent by ordinary 
post was not returned back. Under these cir- 
cumstances, she might have bona fide belief 
that the landlord must have received the letter 
which was sent by the ordinary post. Soon 
After the recetpt of the notice by the land- 
lord, she replied to the notice of the landlord 


‘that an amount larger than the arrears of rent 


claimed by the landlord was due to the peti- 
tioner by the landlord. A copy of the letter 
dated the 12th April 1960 demanding the 
share of expenditure was sent to him along 
with the letter dated 2nd August 1960. She 
had requested the landlord in the letter dated 
2nd August 1960 to adjust the amount of rent 
due by the petitioner to the landlord from 
that amount. This letter, she sent within one 
month from the receipt of the notice of the ` 
landlord. No reply was given by the landiord 
to this letter. It was only after the one 
month’s period was over that the landlord re- 
plied disputing the amount of expenditure, 
Under these circumstances, can it be said that 
the petitioner has neglected to pay the arrears 
of rent? It is true that the landlord has stated 
that the petitioner ought to have consulted the 
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landlord before she incurred the expenditure. 
The term, under which the petitioner has in- 
curred the expenditure, is clearly explicit in 
authorising the petitioner to spend necessary 
amount in that behalf. The term reads; . 


“5.. The defendant shall be at liberty to 
` get filled and closed the well which is situated 
in the plot marked ‘B’ on the plan annexed 
to the lease. The plaintiff shall bear and pay 
to the defendant half of the cost of filling and 
closing the said well.” 

Nowhere it is stated that the plaintiff should 
have been consulted by the defendant before 
she undertook the work of filling up and 
covering of the well. There is also no mention 
about the amount which the petitione: should 
not exceed. Nothing has been brought on re- 
cord to show that the expenditure incurred by 
the petitioner was out of proportion with the 
work she has carried out. Mere denial by the 
landlord in his reply that the expenditure is 
unreasonable cannot be of any assistance to 
the plaintiff to disown his liability to pay that 
amount. The denial of his liability by the 
plaintiff to pay that amount was halting and 
very much delayed. The plaintiff has also 
deliberately not disowned his liability even 
after the receipt of the reply given hy the 
petitioner to his notice of termination, A 
copy of the letter dated 12th April 1960 was 
enclosed by the petitioner with her letter 


dated 2nd August 1960. This ought to have ` 


been replied by the plaintiff within 2 or 8 
days after the receipt of this letter. The 
plaintif deliberately delayed in disowning his 
liability regarding the expenditure. It is only 
on 24th August 1960 that he disowned the 
liability to pay that amount. Under these cir- 
cumstances, Mr. Rane rightly urged that it 
cannot be said that the petitioner has neglect- 
ed to pay the arrears of rent. 


i. Clause (a) of sub-section (8) of 
Section 12 of the Rent Act reads: ‘2 

“Where the rent is payable by. the month 
and there is no dispute regarding the amount 
of standard rent or permitted increases, if such 
rent or increases are in arrears for a period 
of six months or more and the tenant neglects 
to make payment thereof until the expiration of 
the period of one month after notice referred 
to in sub-section (2), the Court shall pass a 
decree for eviction in any such suit for re- 
covery of possession.” 


It is true that where there is no dispute re- 
garding the amount of standard rent or per- 
mitted increases and when the rent is in ar- 
rears for a period of six months or more, and 
the tenant neglects to make the payment 
thereof until the expiration of the period of 
one month after the notice. referred to in sub- 
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section (2), the Court shall pass a decree for 
eviction in any such suit for recovery of pos- 
session. If all these conditions are satisfied 
then there is no option to Court but to pass 
a decree for eviction. . There is no dispute 
that the rent is payable by month and there 
is also no dispute regarding the amount of 
standard rent and permitted increases. There 
is also no dispute that the arrears of reni for 
a period of more than six months were due 
when the notice of termination was given and 
when the suit was filed and that the tenant 
had not paid the amount of arrears of rent 
within one month from the receipt of the quit 
notice. The only point that has to be decid- 
ed in this case is whether the tenant has ne- 
glected to pay the rent due. The words used 
are that “the tenant neglected to pay the ar- 
rears of rent.” The intention of the legisla- 
ture is very clear by the use of the word “ne- 
glect”. It shows that there is something deli- 
berate and something more than mere failure 
to pay the amount. 


12. In Stroud’s Judicial Dictionary, 
4th Edition, ‘neglect’ has been defined: 

“(1) A solicitor did not “neglect” to ap- 
ply for his certificate during:the time he was 
under sentence of suspension, because he could 
not then have got it if he applied for it. 

(2)-A gas company did not “neglect or 
refuse” to supply gas when prevented from 
ane so by vis major, e. g. an extraordinary 

st. 


(8) Where there was a real dispute as to 

lability, a company did not “neglect to pay” 
by not complying with a demand under Com- 
panies Act 1862.” 
The last meaning. is from the case reported in 
Re London and Paris Banking Corporation, re- 
ported in (1875) 19 Eq. 444 where the Mas- 
ter of the Rolls observed: . 


“It is very obvious, on reading that en- 
actment, that the word “neglected” is. not 
necessarily equivalent to the word “omitted.” 
Negligence is a term which is well known to 
the law. Negligence in paying a debt on de- 
mand, as I understand it, is omitting to pay 
without reasonable excuse. Mere omission by 
itself does not amount to negligence. Therefore 
I should hold, upon the words of the statute, 
that where a debt is bona fide disputed by the 
debtor, and the debtor alleges, for example, 
that the demand for goods sold and delivered 
is excessive, and says that he, the debtor, is 
willing to pay such sum as he is either advis- 
ed by competent valuers to pay, or as he him- 
self considers a fair sum for the goods, then 
in that case he has not neglected to pay, and 
is not within the wording of the statute.” 
This is exactly what the petitioner has stated. 
She has stated that she had incurred some ex- 
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penditure on behalf of the plaintiff which she 
is entitled to recover and’ she claimed that 
amount before the plaintiff sent the notice de- 
manding arrears of rent. On receipt of the 
notice, she also informed the plairtiff sgain 
that she had already demanded the amount. 
She requested the plaintiff to adjust the ar- 
rears of rent from that amount. The plaintiff 
did not do so. It, therefore, cannot be said 
that the petitioner has neglected to pay the 
arrears of rent. To the same effect are the 
observations of the Gujarat High Court in the 
case of Sarabhai Jeshingbhai v. Babulal re- 
ported in (1972) 18 Guj LR 870 where this 
very clause, viz. clause (a) of sub-scetion (3) 
of Section 12 of the Rent Act was considered. 
The learned Judge has observed: 


“These different meanings of the word 
“neglect” have been referred to earlier with 
a view to emphasize only that in using the 
_ phrase “neglects to make payment” in Section 

12 (8) (a) of the Act, the Legislature intended 
to convey something more than a mere non- 
payment of arrears of rent demanded by the 
notice under Section 12 (2).” ; 


13. To the same effect are the obser- 
vations of Chagla C. J. in Civil Revn. Appin. 
No. 1924 of 1957 decided on 18-12-1957 
(Bom) where he observed: 


“The notice referred to in this sub-section 
is the statutory notice provided for under Sec- 
tion 12 (2) which has to be served by the 
landlord on the ground of aon-payment of 
rent. It is significant to notico that the Legis- 
lature has not made the mere factum of non- 
payment of rent after the notice a ground for 
eviction. If that had been so, then the langu- 
age used would not have been the language 
which is actually used in this sub-section. The 
language used is “the tenant neglects to make 
payment.” The language is not “the tenant 
does not make payment or does not pay.” Mr. 
Kaji for the opponent suggests that the ex- 
pression “neglects” means either actua] pay- 
ment or a tender of payment. I am not pre- 
pared to accept that contention because in 
the eye of the law a proper tender is as good 
as actual payment, and if all that the legisla- 
ture required was payment or proper tender, 
then the exeprssion used would not have been 
“the tenant neglects to make payment.” There- 
fore, something more is necessary than mere 
non-payment of rent by the tenant. Or, if I 
may put it in a different language, there may 
be circumstances where actual non-payment 
may be established and yet the Court may 
and can come to the conclusion that notwith- 
standing the non-payment the tenant has not 
neglected to make payment, One can easily 
conceive of cases where the landlord may tell 
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the tenant that he is not prepared to accept 
rent. In that case it would be futile on the 
part of the tenant to try and make a tender. 
In such a case the Court may well hold tbat 
there is no neglect on the part of the tenant 
to make payment.” 

Here in this particular case, the tenant had in 
fact incurred expenditure on behalf of the 
plaiutiff of an amount more than which she 
had to pay as arrears of rent. This amount, 
she claimed before the landlord issued notice 
demanding the arrears of rent. It is true that} - 
the registered letter was returned back with 
the endorsement “unclaimed” but tien the 
petitioner immediately on receipt of the notice 
of the landlord sent a copy of that letter to 
the landlord and the landlord did not imme- 
diately disown his liability to pay that amount. 
It appears that he deliberately kept quiet and 


replied to this letter only after the period of 


one month prescribed by clause (a) of sub-sec- 
tion (8) of Section 12 of the Rent Act was 
over. It is in that reply that he disowned, for 
the first time, his liability to pay that amount. 
Under these circumstances, it cannot be said 
that the petitioner has neglected to make the 
payment. Immediately on receipt of this 
letter of the landlord, the tenant also sent a 
cheque for the arrears of rent in spite of the 
fact that the landlord had to pay her his share 
of the expenditure which she had incurred for 
filling up of the well. This cheque was also 
rejected. This clearly shows that the tenant 
has not neglected to make the payment. It 
was her bona fide belief that the amount 
would be adjusted. 


14. Mr. Abhyankar, the learned coun- 
sel for the respondent No. 1, urged that if 
such defence was available to the tenant, 
then it will be open to the unscrupulous ten- 
ants to take frivolous defences of claims 
against landlords under clause (a) of sub-sec- 
tion (8) of Section 12 of the Rent Act. He in- 
vited my attention to the Full Bench Decision 
of this Court in the case of Dattu Subhana v. 
Gajanan Vithoba reported in 73 Bom LR 
871 = (AIR 1971 Bom 896) (FB) where it is 
observed: — 

“Under sub-section (8) (a) four conditions 
are laid down: (1) that the rent is payable 
monthly; (2) that there is no dispute regarding 
the amount of standard rent or permitted inm- 
creases; (8) that such rent or increases should 
be in arrears for a period of six months or 
more and (4) that the tenant neglects to make 
payment thereof until the expiration of the 
period of one month after notice referred to in 
sub-section (2). If these conditions are fulfill- 
ed then it is clear that the mandatory require- 
ment of sub-sec. (8) (a) is that a decree shall 
be passed. Obviously therefore sub-section 
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(8) (a) is a very special case, special because 
of the very gross circumstances created by the 
conduct of the tenant. Sub-section (8) (a) pro- 
vides an exception to the general rule laid 
down in sub-section (1). Being an exception to 
the general] rule sub-section (8) (a) must neces- 
sarily be strictly construed and the -Courts 
must insist that its several conditions are strict- 
ly fulfilled. Secondly, it may be noted that 
this is the only case contemplated in the 
whole of Section 12 where the Court is left 
with no option but to pass a decree. ...... 


The next thing to notice about sub-sec- 
tion (8) (a) is that the question of the tenant’s 
-willingness or readiness to pay the amount of 
the standard rent and’ permitted increases as 
contemplated in sub-section (1) of Section 12 
does not count at all so far as the applicability 
of sub-section (8) (a) is concerned. This is of 
some importance because of the argument 
that has been advanced in this case that the 
‘Explanation I to Section 12 applies to Sec- 
tion 12 (8) (a).” 


I do not see how this decision is of any as- 
sistance to the respondent No. 1. On the con- 
trary, this clearly shows that this sub-section 
must be strictly construed and the Courts must 
come to the finding that all the four condi- 
tions enumerated in that Section are fulfilled. 
The Court must find as a fact.that the tenant 
has neglected to make the payment of the 
rent or the permitted increases. Mr. Abhyan- 
kar, the learned counse] for the respondent, 
has failed to notice that the Full Bench has 
nowhere stated that mere failure or omission 
to make the payment amounted to “neglect”. 


15. Mr. Abhyankar, the learned coun- 
sel for the respondent, then invited my atten- 
tion to the following observations in the case 
of Hirachand Sonu v. Mahadeo Waman re- 
ported in (1961) 63 Bom LR 855 at p. 859: 


“The mere fact that a tenant makes a part 
payment in respect of rent or permitted in- 
creases in. arrears, about which a notice is 
given to him under Section 12 (2) of the Act 
before the expiration of the period of one 
month, will not protect him. The wording ‘of 
Section 12 (8) (a) that “if such vent or incre- 
ases are in arrears for a period of six months 
or more and the tenant neglects to make pay- 
ment thereof until the expiration of the period 
of one month after notice referred to in sub- 
section (2)” must imply in the context that 
the tenant must make payment of the en- 


tire amount of rent or increases which are in ~ 


arrears for a period of six months or more if 
he wishes to avoid the consequences of his 
earlier default. A ‘part payment of such ar- 
rears before the expiry of the period of one 
month after notice would not prevent the 
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bringing into operation of the provisions of | 
Section 12 (8) (a).” 

I do not see how these observations are of 
any assistance to the respondent. This is not 
the case of a tenant making a part payment. 
Similarly, the decision in the case of Babulal 
v. Purshottam reported in (1963) 65 Bom LR 
434 cannot be of any assistance to the respon- 
dent inasmuch as the defence taken in thal 
case was that the tenant had handed over the 
amount to his pleader for being paid to the 
landlord but his pleader had not paid’ that 
amount to the landlord. It was urged that 
under these circumstances it could not be said 
that the tenant has neglected to make the pay- 
ment. 

16. It was next contended by Mr. 
Abhyankar that the deductions which the ten- 
ant is entitled to claim from the rent should 
be those which are permissible either under 
the Rent Act or the Transfer of Property Act. 
This is not the case of the petitioner claiming 
deductions from the rent due. All that the 
petitioner claims is that he should not be held ` 
to have neglected to make the payment. He 
had claimed the amount of the expenditure of 
filling up of the well from the plaintiff and 
that is why he has not paid the amount of ar- 
rears of rent. He offered to make the pay- 
ment of the arrears of rent due immediately 
when the plaintiff refused to adjust that 
amount. 


17. Mr. Abhyankar then urged that 
whether the defendant has neglected to pay, is 
a pure question of fact and relied on the de- 
cision of the Supreme Court in the case of 
Gulamhussain Gulam Mohiuddin v. Pinjara 
Ismailbhai Umarbhai reported in Civil Appeal 
No. 2099 of 1966 decided on 22-9-1969 = 
((1969) 2 SCWR 561) where itis observed: 


“The question whether there was neglect 
on the part.of the tenant to pay the rent is 
essentially a question of fact, and the High 
Court exercising jurisdiction under Section 115 
of the Code of Civil Procedure was not com- 
petent to go into that question; and this court 
will not allow that question to be canvassed 
in an appeal under Article 136 of the Consti- 
tution against the order of the High Court.” 


These observations were made in the context 
of the facts of that case. In that case, there 


- was a dispute regarding the amounts tender- 


ed and about the standard rent. In that con- 
text. the Supreme Court has made those ob- 
servations, but in this case the facts are not 
disputed at all. The inference whether the 
petitioner has neglected to pay or not from 
those facts is a mixed question of fact and 
law and it is not a pure question of fact. 
Therefore, the observations of the Supreme 
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Court in that case are not applicable to the 
facts of this case. 

8. Mr. Abhyankar invited my atten- 
tion to the recent decision of the Supreme 
Court in the case of Babhutmal Raichand v. 
Laxmibai reported in AIR 1975 SC 1297 
where the Supreme Court, after referring to 
its earlier decisions in Waryam Singh v. 
Amarnath, 1954 SCR 565 = (AIR 1954 SC 
215) and Nagendra Nath Bora v. Commr. of 
Hills Division 1958 SCR 1240 = (AIR 1958 
SC 398), has observed: 

“It would, therefore, be seen that the 
High Court cannot, while exercising jurisdic- 
tion under Article 227, interfere with find- 
ings of fact recorded by the subordinate court 
or tribunal. Its function is limited to seeing 
that the subordinate court or tribunal functions 
within the limits of its authority. It cannot 
correct mere errors of fact re-appreciating it. 

Tf an error of fact, even though apparent 

on the face of the record, cannot be corrected 
by means of a writ of certiorari it should 
follow a.fortiori that it is not subject to cor- 
rection by the High Court in the exercise of 
its jurisdiction under Article 227. The power 
of superintendence under Article 227 cannot 
be invokéd to correct an error of fact which 
only a superior court can do in exercise of its 
statutory power as a court of appeal. The 
High Court cannot in guise of exercising its 
jurisdiction under Article 227 convert itself 
into a court of appeal when the legislature has 
not conferred a right of appeal and made the 
decision of the subordinate court or tribunal 
final on facts.” 
Here in this particular case, I am not inter- 
fering with the findings of fact recorded by 
the Courts below but here is a case which on 
facts found by the Courts below, the Courts 
have come to the conclusion that the peti- 
tioner has neglected to make ‘the payment 
only because the petitioner has not made the 
payment within one month from the receipt 
of the notice. The inference is totally : un- 
warranted on the facts found. 

19. - The decree passed by the Courts 
below is, therefore, liable to be set aside. In 
my opinion, the trial Court and the appellate 
Court have committed an error in recording 
the finding that the petitioner has neglected 
to make the payment when the petitioner was 
entitled to recover a larger amount from the 
landlord on the basis of the agreement which 
was existing between the two. The petitioner 
has also offered a cheque immediately when 
she found that the respondent-landlord was 
not prepared to make the adjustment. It is 
true that she offered a cheque after the period 
was over but that was because the landlord 
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himself refused to reply the petitioner’s letter 
requesting the landlord to adjust the arrears 
of rent from the amount which she was claim- 
ing from the landlord. That being so, the 
finding that the tenant had neglected to pay 
the arrears of rent recorded by the Courts be- 
low is liable to be set aside. 

20. The petition is allowed and the 
findings recorded by the Courts below that 
the petitioner has neglected to make the pay- 
ment are set aside and the plaintiffs’ suit 
is dismissed. The rule is made absolute. 
Under the circumstances of the case, there 
will be no order as to costs. 

Petition allowed. 


rs 
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Bhaurao Antuji Bhoyar, Applicant v. 
Keshaorao Rajaram Dangore and another, Op- 
ponents. 

Civil Revn. Appln. No. 144 of 1978, D/- 
27-1-1976.° 

(A) Bombay Stamp Act (1958), Section 2 
(c), Schedule I, Arts. 5 (h), 13 — Document 
styled as receipt —- On the face of it docu- 
ment was an agreement to sell fruit produce 
for consideration agreed upon — Held domin- 
ant purpose of agreement being to effect sale 
of fruits and not to create pecuniary liability 
independent of the sale, document was charge- 
able as agreement under Sch. L Article 5 (h) 
and not as a bond. (Paras 2, 3) 

M. N. Belekar, for Applicant; R. R. Desh- 
pande Hon. Asst. Govt. Pleader for the State. 


ORDER:— The only question agitated in 
this revision is whether the document styled 
as receipt of July 11, 1969 is a bond within 
the meaning of Section 2 (c) of the Bombay 
Stamp Act, 1958 as the trial Court has found 
by the impugned order. 


2. It is well settled that while. ap- 
plying the provisions of the Stamp Act if two 
constructions are possible one that favours the 
assessee will have to be accepted and secondly 
while considering the document, the dominant 
intent of the parties will have to be found ‘out 
for purpose of determining the correct stamp 
duty payable. 

3. The document on the face of it is 
an agreement between two persons executant 
purporting to sell Orange produce for the year 


°(To set aside order passed by P. A. Desh- 
mukh Civil Judge, Junior Division at Saoner, 
in Civil Suit No. 199 of 1969, D/- 16-3-1978). 
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1969-70 and the consideration is mentioned 
as the price agreed between the parties. An 
amount of Rs. 8225/- mentioned in the docu- 
ment is the price of the produce sold by the 
executant and the other terms in the docu- 
ment relate to the working out of the right 
to take the fruits out of the garden and make 
the payment as collection of fruits proceeds. 
The dominant purpose, therefore, is to effect 
the sale of fruits in a Orange garden. It is 
not to create pecuniary liability independent 
of the sale. To be a bond within the meaning 
of Section 2 (c) (ii) the document primarily 
and dominantly must be one by which a person 
has obliged himself to pay money to another 


and by that instrument undertakes to pay in 


the presence of the witnesses only to the pro- 
misee and not to his order or bearer. The 
liability arises by the document itself and not 
by the agreement independent thereof. The 
transaction evidenced by the agreement of sale 
merely records what is agreed to between the 
parties and cannot be conferred with the liabi- 
lity arising by or under the instrument. Liabi- 
lity in an agreement of sale arises because of 
the sale itself of the property and not by or 
under the instrument. Obviously, therefore, 
the document of July 11, 1969 does not par- 
take of the nature of bond. It can be treated 
as an agreement of sale of moveable property. 
If it is an agreement, the chargeable item 
would be Article 5 of Schedule I. It is ob- 
vious that though the Legislature has provided 
for the sale of cotton, sale of bullion or spe- 
cie, sale of oilseed or of yarn, it has not pro- 
vided specifically for the fruit produce of 
trees and such an agreement will fall under 
the residuary clause (h). The document will 
have to bear stamp duty of Rs. 5/-. 


4, In the result the only proper order - 


that could have been made was that the docu- 
ment of 11-7-1969 be impounded after re- 
covery of Rs. 5/- as the stamp duty and 
Rs. 50/- as the penalty. As required by Sec- 
tion 34 of the Bombay Stamp Act, after it 
is so impounded, the Collector be informed. 


5. There will be orders in these 
terms in the present revision. No orders as 
to costs, : 


Order accordingly. 


Kanis-Fatma v. Mohd. Habib (Masodkar J.) 
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Kanis-Fatma and another, Applicants v. 
Mohd. Habib and another, Opponents. 

Civil Revn. Appln. No. 418 of 1972, D/- 
28-1-1976°. i 

(A) Civil P. C. (1908), O. 22, Rule 9 — 
Setting aside order of abatement — Procedure. 

Under Order 22, Rule 9 it is only when 
sufficient cause is shown, the Court can ret 
aside the abatement of the suit. ‘That cannot 
be done without issue of notice to the’ parties 
who are sought to be impleaded as. legal re- 
presentatives and who have legal right to ob- 
ject and of hearing before impleading any one 
as legal representative. Want of notice in 
such proceedings goes to the root of the 
matter. (Para 4) 

M. A. Waheed, for Applicants. 

ORDER:— This is a revision against the 
judgment and decree made by the Judge, 
Small Causes, Nagpur in Ctvil Suit No. 1638 
of 1969. 

2 The original suit was filed against 
Smt. Qureshakhatun and one another. She died : 
during the pendency of the suit. As per Exh. 
84, plaintiff filed an application to set aside 
abatement, for, the Court had recorded on 
20-9-1971 that the suit has already abated 
against defendant No. 1, i. e. Quresha-Khatun. 
Without issuing notice to the proposed legal 
representatives on Exh. 84, the Court pro. 
ceeded to set aside that order and further im- 
pleading them as party-defendants to the suit. 
After the notice was received of the suit, ob- 
jection was raised on behalf of these defen- 
dants and while delivering the judgment, the 
learned Judge overruled the objection observ- 
ing that no such notice was necessary and fur- 
ther that the question whether these defen- 
dants are possessed of any property can be 
decided in execution. 

. 8 This aspect of the judgment is 
under challenge. ` 
4, Having made an order that the 
suit had abated against defendant No. 1 be- 
cause she died and steps were not taken with- 
in time permitted by law, the approach of the 
learned Judge is on the face of it contrary to 
the provisions of Order 22 of the Code of 
Civil Procedure. On 30-8-1971, the Court 
had made an order that the suit against de- 
fendant No.1 had abated and rejected the 


*(To set aside order passed by J. B. Mirajkar 
Judge, Small Cause Court at Nagpur, in Civil 
Suit No. 1688’of 1969, D/- 11-4-1972). . 
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application at Exh. 38. After that the pro- 
cedure followed is entirely contrary to the 
contemplation of Order 22 C. P. C. Under 
Rule 9 of that Order it is only when sufficient 
cause is shown, the Court can set aside the 
abatement of the suit. That cannot be done 
without issue of notice to the parties who are 
sought to be impleaded as legal representa- 
tives and who have legal right to object and 
of hearing before impleading any one as legal 
representative. Want of notice in such pro- 
ceedings goes to the root of the matter. 

5. That being the position, the im- 
pugned judgment and decree has to be set 
aside. The Judge, Small Couses, will now 
take up the case from the stage of Exh. 34 
and issue notice to the legal representatives 
proposed tobe impleadedin place of defen- 
dant No. 1 and after considering their objec- 
tions if any proceed to find out whether there 
is sufficient cause established to set aside the 
abatement and also who are the legal repre- 
sentatives. If abatement is set aside then the 
suit would proceed. 

6. Revision thus is allowed. For no 
fault of the applicants they have been sub- 
jected to costs. They are therefore entitled 
to costs from the opponents of this revision. 

Revision allowed. 
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Fakir Mohamed Abdul Razak, Appellant 
v. The Charity Commissioner. Bombay and 
others, Respondents. 

F. A. F. O. D. No. 445 of 1971, D/- 
16-7-1975°. 

(A) Civil P. C. (1908), Section 96 — Ap- 
peal by intervener — Is maintainable. 


There is nothing in Section 96 which 
lays down that it is only a party to the suit 
who can file an appeal. The well-settled posi- 
tion in law appears to be that normally any 
party to the suit adversely affected by the 
decree or a transferee of the interest of such 


party, or even an auction purchaser may ap- 
(Para 20) 


Held on facts that the ends of justice and 
the nature of the suit required that the inter- 
vener who claimed to be a devotee or a per- 
son interested in the proper management of 
the Dargah and who opposed the appoint- 
ment of the defendant as one of the trustees 


*(Against decision of N. M. Indurkar Dist. J. 
at Thana, in Civil Suit No. 39 of 1958). 
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as the defendant had been acting in a manner 
prejudicial to the interests of the trust for a 
long time ought to be allowed to file an ap- 
peal. 7 (Para 23) 
(B) Civil P. C. (1908), Section 96 — 
Parties — Appeal by intervenor claiming to 
be a person interested in the Dargah — Per- 
sons appointed’ as trustees under the Scheme 
were not parties to the litigation and not ap- 
plying to be made as parties — They also 
ceasing to be in management of the trust 
when appeal came to be admitted — Held ap- 
peal was not incompetent on ground of their 
non-joinder as party respondents. (Para 25) 


(C) Civil P. C. (1908), Order 23, Rule 3 
— Consent decree — Decree passed on basis 
of unsigned statements by Advocates for the 
parties — Nothing in the statements indicat- 
ing mutual agreement between parties — De- 
cree passed on basis of such statements can- 
not be termed as consent decree. (Para 26) 

(D) Bombay Public Trusts Act (1950), 
Section 50 — Suit for framing a scheme for 
management of a Dargah — Duty of court. 

In suits like the suits for settling the 
Scheme, the Court has a duty once it is found 


‘that it is a Trust for public purposes, to con- 


sider what is best in the interests of public. 
Settling a scheme is one of the most import- 
ant reliefs relating to the administration of 
public trust. The primary duty of the Court is- 
to consider the interest of the public 
for whose benefit the trust has been 
created. It has large powers to frame suitable 
schemes in cases where trust property has 
been diverted from its proper purposes, and 
the objects of the trusts are not being carried 
out and the persons in management are not 
properly accounting for the realization from 
the trust property or otherwise mis-conducting 
themselves. Further in settling a scheme for 
the administration of a charitable trust involv- 
ing the appointment of trustees or managers, 
the Court is bound to secure persons whom 
it regards as suitable. A Court cannot aban- 
don its duties lightly relying on mere state- 
ments of Advocates without placing any mate- 
rial on record to show who is who and what 
is what. (Para 35) 


The Court has further to consider in 
settling the Scheme the past history of the in- ` 
stitution and the way in which the manage- 
ment of the trust has been carried on till the 
settlement of the scheme and the appointment 
of the trustee. The Court has also to find 
out whether the persons who are ‘interested, 
and particularly the devotees of the religious 
institutions like a Dargah, are satisfied with 
the new scheme of management which the 
Court proposes. (Para 37) 


1976 


gold by Chandi Das to one Bagala Bhanja 
and plaintiffs father paid rent to him and 
possessed the said land as before. After 
his death sometime in 1351 B. S. or 1352 
B. S. the plaintiff began to possess the 
suit land paying rent to Bagala Bhanja 
as before. The defendant purchased the 
said land from Bagala Bhanja by a kobala 
dated 5th of August, 1957. In the 
R. S. record of rights the plaintiff was 
recorded as a tenant under Bagala in res- 
pect of the said suit land but during at- 
testation Bagala on taking advantage of 
this absence managed to get the said land 
recorded in the possession of the plaintiff 
as a Bhagchasi tothe extent of 8 annas 
share since 1350 B. S. and one Iswar 
Barik was recorded as bargadar in res- 
pect of 8 annas of the suit land. Against 
the said wrong entry the plaintiff prefer- 
red an objection under Section 44 (2a) of 
the West Bengal Estates Acquisition Act 
and got his name recorded as a tenant in 
respect of the said land. The defendant 
after purchasing the said land falsely 
started some Bhagchas cases. The plain- 
tiff filed objection in the said Bhagchas 
cases contending thet he- was a tenant and 
not a Bhagchasi but owing to his default 
in appearing on the date of hearing the 
caseg were decided ex parte against him 
and awards for delivering of Bhagchas 
“paddy as well as for termination of 
his cultivation were made by the Bhag- 
chas Officer. Against the said order Bhag- 
chas Appeals Nos. 41 and 42 of 1959 were 
preferred. The appellate officer, however, 
did not uphold the contention of the plain- 
tiff and held that the plaintiff was a Bar- 
gadar in respect of the suit land and re- 
manded the case for eviction for re-trial. 
The defendant also filed another case be- 
ing B. C. Case No. 14-K of 1960 and on 
suppressing notices obtained an ex parte 
award in his favour. The said award was 
put into execution in B.C. Ex. Case No. 5 
of 1961-62. Hence, the said suit was filed 
Claiming the reliefs stated before. 


3. The defendant filed a written 
statement denying that the plaintiff was 
a tenant in respect of the suit land and 
asserting that he had been possessing the 
said land as a Bhagchasi all along and the 
alleged rent receipts had been manufac- 
tured. It was also submitted that after 
the decision by the Bhagchas Officer that 
he was a Bhagchas! in respect of the suit 
Jand the plaintiff could not agitate the 
question that he was a tenant in respect 
of the suit land and not a Bargadar. The 
decision of the Bhagchas Officer as affirm- 
ed by the Appellate Officer was binding 
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upon the plaintiff and the suit was, as 
such, liable to be dismissed. 

4. The learned Munsif at Garhbeta 
held that the Dakhilas were not genuine 


. and the same were not filed during the 


time of hearing of the Bhagchas cases 
mentioned before. The plaintiff could not 
prove his alleged tenancy right in the suit 
land, It was also held.that in the Bhagchas 
cases the plaintiff was held to be a barga- 
dar and the same was affirmed in appeal. 
It was, therefore, held that the suit was 
barred by principles analogous to res judi- 


cata. The learned Munsif also held that the ` 


suit was maintdinable and it was not 
barred by Section 21 of the West Bengal 
Land Reforms Act. 


5. Against the said judgment and 
decree the plaintiff filed an appeal being 
Title Appeal No. 508 of 1962. On May 14, 
1964, the learned Subordinate Judge, 
Third Court, Midnapore after hearing ‘the 
parties held that the presumption arising 
from the finally published R. S. record of 
rights (Exhibit 4) prepared after disposal 
of the objection under Section 44 (2a) re- 
cording the tenancy of the plaintiff was 
not rebutted by any cogent evidence by 
the defendant. The learned Subordinate 
Judge also held that there was abso- 
lutely no document in evidence to prove 
that the plaintiff ever cultivated the suit 
land as a Bargadar. The learned Subordi- 
nate Judge allowed the appeal and set 
aside the judgment and decree of the trial 
Court. The title of the plaintiff ag a 
tenant in the suit land was declared and 
it was also held that the awards passed in 
the aforesaid Bhagchas cases were void, 
illegal and without jurisdiction and the 
defendant was permanently restrained 
from proceeding with the execution of any 
of the said awards or from disturbing the 
possession of the plaintiff in the suit land 
in any other manner. ` 

6. It is against this judgment and 
decree this appeal has been filed. On the 
8th of April, 1975, an application had 
been filed for admitting the judgment 
passed by the Tribunal Judge in E. A. 
Appeal No. 130 of 1961 on the 27th of 
November, 1965 as additional evidence in 
this appeal inasmuch as the same was 
necessary for the proper adjudication of 
this appeal. The said application was 
directed to be considered at the time of 
hearing of the appeal. 


7. It appears that the R. S. record 
of rights were prepared on the basis of 
the judgment passed by the Assistant 
Settlement Officer in a proceeding under 
Section 44 (2a) of the West Bengal Estates 
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Acquisition Act being case No. 5 of 1961-62 
of Mouza Emua and the judgment of the 
Lower Appellate Court was passed on the 
said R, S. record of rights. The said judg- 
ment was however reversed by the Appel- 
late Tribunal under Estates Acquisition Act 
on an appeal against the said judgment 
and the said judgment of the Tribunal was 
delivered after the decision of the appeal 
by the Lower Appellate Court. As such the 
judgment which has been filed along with 
the application for additional evidence is 
required to be produced and considered in 
order to enable this Court to pronounce 
judgment. It has been held in the Bench 
decision in 28 Cal WN 945 = (AIR 1924 
Cal 1071), - (Indra Bhusan Saha v. Janar- 
dan Saha) that the record of rights pub- 
lished after the decision of the trial Court 
but before the. pronouncement of the 
judgment by the Lower Appellate Court 
should be admitted in evidence under 
Order 41, Rule 27 of the Code of Civil 
Procedure and considered in determining 
the status of the defendants. In that view 
of the matter we allow the application 
for additional evidence without costs. 

8. Mr. Saktinath Mukherjee, learn- 
ed Advocate appearing on behalf of the 
appellant has advanced four contentions. 
His first contention is that where there 
has been no previous adjudication by the 
appointed officer or authority on the ques- 
tion whether a person is a Bargadar or 
not the bar of jurisdiction of the Civil 
Court in deciding that question in a suit 
as provided in Section 21 of the West 
Bengal Land Reforms Act will not ope- 
rate. In support of his contention Mr. 
Mukherjee has cited the cases reported in 
69 Cal WN 210 = (AIR 1965 Cal 328) and 
ILR (1966) 2 Cal 48, (Bamapada “Chakra- 
borty v. Patit Paban Sardar). The second 
dimension of Mr. Mukherjee’s contention 
is that when there has been a previous 
adjudication a suit challenging such ad- 
judication cannot be entertained by the 
Civil Court in view of the expressed bar 
of jurisdiction of the Civil Court as pro- 
vided in Section 21 of the said Act. In 
furtherance ‘of this contention it has also 
been submitted that even a suit fora de- 
claration of a tenancy right is not main- 
tainable when there has been a previous 
adjudication by Bhagchas Officer as the 
decision in such a suit, may directly or 
indirectly affect the award passed by the 
Bhagchas Officer in the previous adjudica- 
tion. In this connection’ cases reported in 
(1962) 66 Cal WN 229 and (1965) 69 Cal 
WN 908 have been referred to. 

9.‘ The third dimension of Mr. 
Mukherjee’s submission is that in deciding 
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any of the matters specified in Section 18 
(1) of the West Bengal Land Reforms Act 
the appointed officer or authority has 
been conferred exclusive jurisdiction to 
decide whether a person is. a bargadar or 
not by sub-section (2) of Section 48 of the 
said Act and so any such determinetion 
cannot be questioned by the Civil Court. 
The jurisdiction to decide whether a per- 
son is a bargadar or not has been ex- 
clusively conferred upon the appointed 
officer or authority and as such any de- 
termination of the Bhagches Officer is 
beyond the pale of challenge before a 
Civil Court. In other words, there can- 
not be a frontal attack ‘on such an adjudi- 
cation in a suit before a Civil Court. Mr. 
Mukherjee has cited the decisions report- 
ed in (1963) 67 Cal WN 1076 and (1962) 
66 Cal WN 229 in this connection. He 
also submitted that a suit for a declara- 
tion of tenancy right is not maintainable 
in a Civil Court when there has heen a 
previous adjudication by a Bhagchas Offi- 
cer declarmg a person as Bargadar even 
though the Officer did not correctly de- 
cide the legal position. It has. alse been © 
submitted that the jurisdiction to decide 
whether a person is a bargadar or aot in 
deciding any of the three matters speci- 
fied in Section 18 of the Act has been 
vested in the Bhagchas Officer and there 
is also a provision for appeal against. the 
order of Bhagchas Officer under Seetion 19 
of the Act The determination by the 
Bhagchas Officer on that question is con- 
clusive and such determination even if it 
appears. to be erroneous it cannot be 
challenged before a Civil Court. Re- 
liance has been made in this connection 
upon the observations made by Lord 
Esher in (1888) 21 QBD 313 (319) and it 
has been contended that the present case 
falls within the second category men- 
tioned therein. Reference has also been 
made to the decisions of the Supreme 
Court in ATR 1951 SC 115 and it has been 
submitted that the instant suit out of 
which this appeal arose is not maintain- 
able inasmuch as the same was filed for a 
declaration that the award passed by the 
Bhagchas Officer was erroneous, . ifegal, 
void and‘ not binding upon the plaintiff 
and for permanent infunction restraining 
the defendant from proceeding with the 
execution case, 


10. The fourth dimension of Mr, 
Mukherjee’s submission is that the awards 
passed by the Bhagchas Officer in the sald 
Bhagchas proceedings operate as res judi- 
cata’'on the principles analogous to reg 
judicata and as such the instant civil suit 


1976 - 


is not maintainable. 
submission several oes have been 
‘cited by him. - 


1L The last duena of Mr, Mu- 
kherjee’s submission is that the appeal 
which was filed under Section 44 (3) of 
the West Bengal Estates Acquisition Act 
against the order of the Assistant Settle- 
ment Officer passed under Section 44 (2a) 
was decided by the tribunal Judge in fav- 
eur of the plaintiff appellant and it was 
held that the entry in the R. S. record of 
Tights recording the defendant respondent 
as a tenant was erroneous and the respon- 
dent was held to be a bargadar under the 
defendant appellant. The R. S. record of 
Tights was directed to be corrected ac- 
-cordingly. The presumption arising from 
the finally published record of rights pre- 
pared on the basis of the order of the As- 
sistant Settlement Officer under Sec. 44 
(2a) was rebutted and the entries in the 
R. S. record of rights being corrected the 
appeal shall be allowed and the judgment 
and decree of the Court. of appeal below 
is Hable to be set aside and the judgment 
and decree of the trial Court shall be con- 
firmed. 

12. Mr. Ghosh, appearing on be- 
half of the respondents has, on the other 
hand, contended that the name of the 
plaintiff was recorded ag bargadar in the 
finally published R. S. record of rights 
and the said record was made prior to 
passing of the awards in the said bhagchas 
cases. Mr. Ghosh has contended that the 
Lower Appellate Court was perfectly 
justified in holding that the trial Court 
was wrong in not considering the pre- 
sumption arising from the finally pub- 
lished R. S. record. of rights which re- 
corded the tenancy of the plaintiff and in 
wrongly shifting the onus on the plaintiff 
to prove his tenancy. Mr, Ghosh has fur- 
ther submitted that the Lower Appellate 
Court after due consideration of the R. S. 
Tecord of rights as well as the dakhilas 
and other evidence on record has conclu- 
sively held that the plaintiff is a tenant 
in respect of the suit land and the defen- 
dant has failed to prove by any documen- 
tary evidence the story of bhagchas set- 
tlement set up by him. There is no in- 
firmity in the finding of the Lower Ap- 
pellate Court and as such the same can- 
not be set aside in this second appeal 
Mr. Ghosh has also contended that in 
spite of the awards made by the Bhagchas 
Officer the Civil Courts have jurisdiction 
to decide whether a person is a tenant or 
not inasmuch as Section 18, sub-section (2) 
of the West Bengal Land Reforms Act 
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does not clothe the Bhagchas. Officer with 
the power to decide the question whether 
a` person is a tenant or not but only the 
power to decide whether. a person is a 
bargadar or not. This instant suit being 
one for a declaration of the tenancy right 
of the plaintiff can be entertained by the 
Civil Court notwithstanding the decision 
of the Bhagchas Officer in the said Bhag- 
chas cases holding the plaintiff a bargadar. 
Mr. Ghosh has further submitted that the 
Bhagchas Officer has been given the juris- 
diction to determine the question if a per- 
son is a bargadar or not if only such ques- 
tion arises in connection with the dispute 
relating to any of the matters specified in 
Section 18, sub-section (1) of the West 
Bengal Land Reforms Act and not other- 
wise, Mr. Ghosh, therefore, submits that 
this provision does not altogether shut out 
the jurisdiction of the Civil Court to de- 
cide a suit involving a question as to whe- 
ther a person is a bargadar or not. It has 
been submitted that so far as the present 
suit is concerned if it is held that in view 
of the provisions of Section 21 of the said 
Act a declaration that the awards passed: 
by the. Bhagchas Officer in the said bhag- 
chas cases are illegal, void and not bind- 
ing cannot be made, the other relief for a 
declaration that the plaintiff is a bargadar 
or a tenant can be given and a suit for 
the latter declaration is maintainable. In 
support of this contention Mr. Ghosh has 
referred to the decision reported in AIR 
1963 Cal 225 (FB). 


13. In order to appreciate ‘and de- 
cide the above contentions raised on be- 
half of the parties it is necessary to set 
out the relevant provisions of Section 18 
and Section 21 of the West Bengal Land 
Reforms Act, 1956. . 

Section 18 (1) “Every dispute be- 
tween a bargadar and the person whose 
land he cultivates in respect of any of the 
following matters, namely :— 

(a) division or delivery of the pro- 
duce. 

(aa) recovery of produce under Séc- 
tion 16-A. 

{b} termination of cultivation by the 
bargadar, shall be decided by such officer 
or authority as the State Government may 
appoint: 


Provided that no application for deci- 
sion of any dispute in respect of delivery 
of the produce. referred to in clause (a) 
shall be entertained unless such applica- 
tion is presented to the offcer or autho- 
rity within two years from the date on 
which the delivery of the produce falls 
due.” 
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Section 18 (2) “If in deciding any dis- 
pute referred to in sub-section (1), any 
question arises as to whether a person is 
a bargadar or not and to whom the share 
of the produce is deliverable, such ques- 
tion shall be determined by the officer or 
authority mentioned in sub-section (1).” 


Section 21(1) “No order or other 
proceedings whatsoever under this chap- 
ter shall be questioned in any Civil Court 
and no Civil Court shall entertain any 
suit or proceeding in respect of any matter 
mentioned in Sections 17 and 18.” 


14. With regard to the first con- 
tention advanced on behalf of the appel- 
lant it appears that Section 18 (2) of tbe 
West Bengal Land Reforms Act empowers 
the offcer appointed by the State Govern- 
ment for the purposes of.Chapter II of 


the said Act to decide a question as to 


whether a person is a bargadar or not 
which arises in deciding any dispute re- 
lating to any of the three matters speci- 
fied in sub-section (1) of Section 18 of-the 
said Act. It also appears from Section 21 
of the said Act that the order of the off- 
cer or authority passed in the Bhagchas 
proceeding in respect: of the matters men- 
tioned in Section 18 cannot be questioned 
before any Civil Court in a suit. Thus on 
a consideration of these two sections it is 
clear that the Bhagchas Officer has been 













pute relating to any of the three matters 
mentioned in Section 18 of the said Act 


tion with the decision of any dispute re- 
lating to any of the matters mentioned in 
Section 18. In other words, the Bhagchas 
Officer is not competent to pass an order 
to determine any person as bargadar on 
an application for a decision of such a 
question simpliciter that is for declaration 
of the status of a person as bargadar. 
his clearly shows that the Civil Court 
had jurisdiction to entertain a suit for de- 
cision of the question whether a person is 
a bargadar or not and for a declaration of 
the status of such person if there is no 
previous adjudication by the officer or 
authority in a bhagchas proceeding as 
envisaged in Section 18 of the Act. The 
Civil Court is thus competent to entertain 
a suit involving the determination on the 
question as to whether the plaintiff is a 
.|/bargadar or not and such suit is not 
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barred by provisions of Section 21 of the 
said Act if there has been no previous 
determination of the said question by the 
officer or authority in a bhagchas pro- 
ceeding in connection with the decision of 
any of the matters mentioned in Sec. 18 
of the said Act. 


15. In this case the plaintiff has 
been admittedly held to-be a bargadar in 
respect of the suit land under the defen- 
dant appellant and awards for delivery of 
Bhag produce as well as for eviction of 
the plaintiff bargadar from the suit land 
were passed by the Bhagchas Officer in 
the aforesaid Bhagchas cases. An execu- 
tion case has also been started for execu- 
tion of the said awards. The. suit out of 
which this appeal has arisen was insti- 
tuted for a declaration that the plaintiff 
ig a tenant and not a bargadar in respect 
of the. suit land and for a declaration that 
the awards of the Bhagchas cases are il- 
legal, void and without jurisdiction and 
not binding on the plaintiff and for per- 
manent injunction restraining the defen- 
dant from proceeding with the execution 
case. So the two questions that now fall 
for consideration are (I) whether the Civil 
Courts have jurisdiction to entertain any 
such suit which directly challenges the 
order of the Special Tribunal in respect. 
of any matter mentioned in Section 18 
and (II) whether in view of the determi- 
nation by this special tribunal that the 
plaintiff is a bargadar under sub-sec. (2) 
of Section 18 of the West Bengal Land 
Reforms Act, 1955 the Civil Court is de- 
barred from deciding the question of 
status of the plaintiff. It appears that 
sub-section (1) of Section 18 clearly lays 
down that every dispute. between a barga- 
dar and owner of the land in regard to 
any of the three matters mentioned there~ 
in shall be decided by the special: tribunal 
i.e. by such officer or authority appointed 
by the State Government for the pur- 
pose, Sub-section (1) of Section 21 of the 
Act also expressly ousts the jurisdiction 
of the Civil Court to entertain any suit 
or proceeding in respect of any matter 
mentioned in Section 18(1) of the said 
Act. It also provides that no order or 
proceeding under Chapter IN of the West 
Bengal Land Reforms Act, 1955 can be 
questioned in any Civil Court. Thug Sec- 
tion 18 unequivocally confers exclusive 
jurisdiction on the special tribunal ie 
the Bhagchas Officer appointed by the 
State Government to decide the disputes 
between the bargadar and owner in res- 
pect of any of the three matters — (D 
division or delivery of produce, (II) re- 
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leovery of produce under Section 16-A of 
the Act and (III) termination of cultiva- 
tion by the bargadar. Section 21 exclud- 
ed the. jurisdiction of the Civil Court to 
entertain any suit wherein the order or 
award made by the officer or authority 
in a Bhagchas Proceeding in respect of 
any of these matters mentioned in Sec- 
tion 18 of the Act has been challenged. 
In our considered opinion the special tri- 
bunal i.e. the officer or authority appoint- 
ed by the State Government for the pur- 
pose of Chapter II of the West Bengal 
Land Reforms Act has been vested with 
exclusive and conclusive jurisdiction to 
decide the matters mentioned in S. 18 (1) 
of the West Bengal Land Reforms Act 
and the jurisdiction of the Civil Court in 
respect of these matters has been com- 
pletely ousted. In other words, there 
re be a frontal attack on the adjudi- 





cation made by the special tribunal in res- 


pect of the aforesaid matters in a suit be- 


ore a Civil Court. 


16. In 69 Cal WN 908, Sudhangshu 
Kumar Aich v. Kamal Chandra: Maity a 


suit was filed by the plaintiff to set aside . 


an ex parte award made under Section. 18 
of the West Bengal Land Reforms Act in 
Bhagchas proceedings on the grounds that 
the same was obtained by the opposite 
parties suppressing the notices and pro- 
cesses of the Bhagchas proceeding and for 
a declaration that he was a bargadar not 
under plaintiff who was mere benamdar 
but under real owner, the opposite party 
No. ł0. 
jee, J. that the whole intention of the 
Land Reforms Act was that all disputes 
under Section 18 between bargadar and 
jotedar should be decided under the said 
section and except an appeal as provided 
in Section 19 should finally compose the 
differences and should not be questioned 
in a Civil Court. It was intended that 
Sections 18 and 19 would form a complete 
code for disposal of matters mentioned in 
Sections 17 and 18 of the Land Reforms 
Act. It is, therefore, not in keeping with 
the intention of the Act to find out 
remnants of jurisdiction in the Civil Court 
in respect of those very matters covered 
by Sections 17 and 18. ' 

17. In (1962) 66 Cal WN 88, Jadu 
Nath Roy v. Lal Mohan Mallick it was 
held by Bhattacharya, J. that Section 18 
conferred exclusive jurisdiction on the 
Bhagchas Officer to decide an existing dis- 
pute regarding (a) division or delivery of 
the produce, (b) termination of cultivation 
by bargadar and (c) place of storing and 
thrashing the produce. The existence of 
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a dispute, therefore, is a sine qua non of 
the applicability of Section 21 and conse- 
quently the bar to the jurisdiction of the 
Civil Court must be related to the exist- 
ence of such a dispute. The suit as fram- 
ed was not barred under Section 21 of the 
Act as it was for a declaration of tenancy 
right. It was held that the order or orders 
passed by the Bhagchas Officer or the Ap- 
pellate Authority could not be questioned 
in these or any other suit in view of the 
provision of Section 21 of the Act. 


18. In (1962) 66 Cal WN 229, Sarat 
Chandra Panda v. Sk. Amin Ali certain 
awards were passed by: Bhagchas Officer 
under Section 18 holding the plaintiffs as 
bargadars under the present petitioners. 
The plaintiffs thereafter have filed four 
Suits for declarations that these awards 
are illegal, invalid and without juris- 
diction and there is a prayer for an 
injunction restraining the execution of 
these awards. It has been observed that 
in view of Section 21 of the Act,’ the 
granting of that relief would affect the 
awards which undeniably were orders of 
the Special Tribunal under the said Act. 
This is not permissible in view of the ex- 
press language of the statute and to that 
extent, at least, the Civil Court’s jurisdic- 
tion has been ousted. 

19. It is pertinent to refer in this 
connection to the fundamental principles 
laid down by Lord Esher regarding the 
jurisdiction of special tribunal in the case 
reported in (1888) 21 QBD 313, Queen v. 
Commr. for Special Purpose of the In- 
come-tax which is as follows :— 

“When an inferior Court or tribunal 
or body which has to exercise the power 
of deciding facts is first established by Act 
of Parliament, the legislature has to con- 
sider what powers it will give the tri- 
bunal or body. It may in effect say that 
if a certain state of facts exists and -is 
shown to such tribunal or body before it 
proceeds to do certain things, it shall have 
jurisdiction to do such things but not 
otherwise. There it is not for them con- 
clusively to decide whether that state of 
facts exists, and, if they exercise the 
jurisdiction without its existence, what 
they do may be questioned, and it will be 
held that they have acted without juris- 
diction. But there is another state of 
things which may exist. The legislature 
may entrust the tribunal or body with a 
jurisdiction which includes the jurisdic- 
tion to determine whether the preliminary 
state of facts exists as well as the juris- 
diction, on finding that it does exist, to 
proceed further or to do something more. 
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When the legislature are establishing such 
a tribunal or body with limited jurisdic- 
tion, they also have to consider, whatever 
jurisdiction they give them, whether 
there shall be any appeal from their deci- 
sion for otherwise there will be none. In 
the second of the two cases I have men- 
tioned it is an erroneous application of the 
formula to say that the tribunal cannot 
give themselves jurisdiction by wrongly 
deciding certain facts to exist, because 
the legislatures gave them jurisdiction to 
determine all the facts, including the 
existence of the preliminary facts on 
which the further exercise of their juris- 
diction depends; and if they were given 
jurisdiction so to decide, without any ap- 
peal being given, there is no appeal from 
such exercise of their jurisdiction.” ` 


20. This decision was relied upon 
by the Supreme Court in AIR 1951 SC 115, 
Brij Rajkrishna v. S. K. Shaw where it 
bas been held that the Bihar Buildings 
(Lease, Rent and Eviction)’ Control Act 
(III of 1947) hag entrusted the Controller 
with a jurisdiction which includes the 
jurisdiction of determining whether there 
is non-payment of rent or not, as well as 
the jurisdiction, on finding that there is 
non-payment of rent, to order eviction of 
a tenant. Therefore, even if the Control- 
ler wrongly decides the question of non- 
payment of rent and orders eviction of 
the tenant this order cannot be question- 
ed in a Civil Court. The present case 
falls within second category mentioned by 
Lord Esher in the aforesaid decision be- 
cause the Special Tribunal or authority 
has been clothed with the exclusive juris- 
diction to decide the disputes mentioned 
in Section 18 (1) of the West Bengal Land 
Reforms Act. As such any order passed 
by the officer deciding any such dispute 
cannot be questioned in Civil Court even 
if the said decision appears to be errone- 
ous as it falls within the jurisdiction of 
the special tribunal. - Such a decision or 
order can only be challenged in appeal 
under Section 19 of the said Act. 

21. The decision in AIR 1963 Cal 
225 (FB), Sm. Krishnamoni Dasi v. Baser 
Mondal has been cited to repel this con- 
tention. In this decision it has been held 
by the Full Bench of this Hon’ble Court 
that the provisions of Section 18 read with 
Section 20 of the Bengal Agricultural Deb- 
tors Act, 1936 (Act VII of 1936) have con- 
ferred on the Board exclusive power to 
decide whether a liability is a debt or not 
and after finding that the liability is a 
debt the Board has power to determine 
its amount. But the. Board has not been 
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given any exclusive jurisdiction to decide 
whether a liability ever existed at all. So 
the decision of the Board that a.sale and 
a simultaneous agreement to reconvey 
constituted a mortgage liability, was liable 
to review by the Civil Court and was not 
conclusive. This decision, therefore, does 
not in any ‘way, support the contention of 
the respondent. 


22, In 77 Cal WN 530 =(AIR 1973 
Cal 419), Anglo India Jute Mills Co. Ltd. 
v. Sarju Prosad Singh the. defendant who 
was the owner filed.a case under Sec. 17 
(1) (a) and (b) for termination of Bhag- 
chas cultivation by the plaintiff before the 
Bhagchas Officer on the ground that he 
required the land for his personal culti- 
vation. A preliminary objection was raised 
that the application was not maintainable 
as the plaintiff was not a bargadar but a 
tenant. The Bhagchas Officer negatived 
the plea and held that the plaintiff was a 
bargadar. On appeal the appellate officer 
affirmed the same and a rule against the 
same was discharged by this Hon’ble Court. 
Thereafter the case proceeded on merits. 
The plaintiff, however, instituted a suit for 
declaration that he was a tenant and for 
permanent injunction restraining the de- 
fendant from proceeding with the case 
and from interfering with his rights and 
possession of the lands. It has been held 
by D. Pal, J. that the suit was for de- 
claration of tenancy right which the 
Bhagchas Officer was not empowered to 
decide. So the suit was maintainable. We 
respectively differ from this observation 
of the learned Judge as the learned Judge 
did not notice the provision of Section 21 
of the West Bengal Land Reforms Act 
which expressly bars jurisdiction of the 
Civil Court to entertain a suit which seeks 
to. challenge the order made or proceed- 
ings initiated under Section 18 of the West 
Bengal Land Reforms Act, 1955. Thus on 
a conspectus of the provisions of the Act 
as well as of the decisions we are of 
opinion that Section 18 read with Sec. 21 
of the Act expressly oust the jurisdiction 
of the Civil Court to-entertain any suit or 
proceeding which seeks to question the 
validity of an order passed under Sec- 
tion 18 (1) of the Act or any proceeding 
initiated for decision of any dispute re- 
ferred to in Section 18 (1) of the said Act. 

23. The next question that poses 
for consideration is whether in view of 
the previous determination by the special 
tribunal the jurisdiction conferred upon 
the officer to determine the question as to 
whether a person is a bargadar or not if 
such question arises in connection with 
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the decision of a dispute between barga- 
dar and owner in respect of any of the 
matters mentioned in sub-section (1) of 
Section 18 is exclusive and conclusive one 
and the said question regarding the status 
of the person if can be considered and de- 
cided in a suit once it ig determined by 
the officer. In 67 Ind App 222 at p. 236 = 
AIR 1940 PC 105 (116), Secy. of State 
v. Mask & Co. Lord Thankerton has ob- 
served :— 


“It is settled law that the exclusion 
of the jurisdiction of the Civil Courts is 
not'to be readily inferred but that such 
exclusion must either be explicitly ex- 
pressed or clearly implied. It is also well 
settled that even if jurisdiction is so ex- 
cluded, the Civil Courts have jurisdiction 
to examine into cases where the provi- 
sions of the Act have not been complied 
with, or the statutory tribunal has not 
acted in conformity with the fundamental 
principles of judicial procedure.” 


24. It is therefore necessary to 
consider the provisions of Sections 18 and 
21 of the West Bengal Land Reforms Act, 
1955 in order to ascertain if the Civil 
Court is completely debarred from decid- 
ing the question of status of a person 
when the officer has already adjudicated 
upon the question whether a person is a 
bargadar or not. Section 18(1) confers 
exclusive jurisdiction to decide every dis- 
pute relating to any of the matters men- 
tioned therein and sub-section (1) of Sec- 
tion 21 expressly excludes the jurisdiction 
of the Civil Court to entertain any suit 
where the order passed-by the officer 
under Section 18 (1) has been questioned 
or where any of the matters mentioned in 
Section 18(1) is in question. Section 18 
(2) merely invests the officer with the 
jurisdiction to decide the question whe- 
ther a person is a bargadar or not if such 
question arises in deciding any of the dis- 
putes referred to in Section 18 (1) of the 
Act. The officer has not been entrusted 
with the jurisdiction to.decide the ques- 
tion as to whether a person is a bargadar 
or not unless such question arises in de- 
ciding disputes in respect of any of the 
three matters mentioned in Section 18. In 
other words, the officer cannot simply 
pass an order declaring a person as barga- 
dar on an application made by him even 
though there is no dispute in respect of 
any of the said three matters specified in 
Section 18. In such a case the Civil Court 
has jurisdiction to entertain a suit and to 
decide the status of the plaintiff that is 
whether he is a bargadar or not. More- 
over, the jurisdiction of the Civil Court 
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has been ousted only with regard to the 
orders made by the officer or officers in 
respect of the three matters mentioned in 
Section. 18 (1) of the West Bengal Land 
Reforms ‘Act, 1955 and not beyond that 
Thus the jurisdiction of the Bhagchas Offi- 
cer to decide on the question whether a 
person is a bargadar or not while deter- 
mining the disputes relating to any of the 
matters specified in Section 18 is a limited 
jurisdiction for the purposes of the pro- 
ceeding mentioned in that section and to 
that extent the orders in that proceeding 
cannot be questioned in Civil Court. In a 
Bench decision reported in 69 Cal WN 210 
= (AIR 1965 Cal 328), J. N. Mallick v. 
S. N. Palit it has been observed by Laik, J. 
that Section 18 is mandatory but the man- 
date is only with respect to the three 
matters only and not in the matter of 
dispute as to whether a person is a barga- 
dar or not. The jurisdiction of the officer 
in deciding the said three matters is ex- 
clusive but sub-section (2) of Section 18 
of the Act does not oust the jurisdiction 
of the Civil Court to entertain a suit for 
declaration as to whether a person is a 
bargadar or a tenant. In the decision re- 
ported in (1962) 66 Cal WN 88, Jadunath 
Roy v. Lal Mohan Mallick it has been 
held by Bhattacharya, J. that Section 18 
confers exclusive jurisdiction only to 
decide disputes mentioned therein and Sec- 
tion 18 (2) lays down that in deciding any 
such dispute if any question arises as to 
whether a person is a bargadar or not 
such question shall be determined by the 


' officer or authority. Thus the existence 


of a dispute is a sine qua non of the ap- 
plicability of Section 21° and consequent- 
ly the bar of the jurisdiction of the Civil 
Court must be related to the existence of 
a dispute. But no previous order or orders 
passed by the Officer can be challenged in 
Civil Court in reference to such disputes 
decided therein. In (1962) 66 Cal WN 229, 
Sarat Chandra Panda v. Seikh Amin Ali it 
has been observed by P.N. Mukherjee, J. 
that in the matter of determination of the 
question of status or title under S. 18 (2), 
the ouster of the Civil Court’s jurisdiction 
would be only to the extent necessary for 
the purposes of Section 18 (1) and would 
not extend beyond the same and such de- 
termination -is incidental in the sense of 
not being final for purposes other than 
those covered by Section 18(1). This 
view -is consistent with Section 21 (1) of 
the aforesaid Act as it would protect the 
orders and proceedings. under Section 18 
(1) as contemplated under Section 21 (1) 
of the Act. Of course the learned Judge 
observed that they did not deem it neces~ 
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sary to decide the. larger question whether 
Section 18 (2) of the Act conferred exclu- 
give jurisdiction on the Bhagchas Officer 
and jurisdiction of Civil Court was ex- 
cluded completely. In ILR (1966) 2 Cal 
48, Bamapati Chakraborty v. Patit Paban 
Sardar it has been held by P. N. Mooker- 
jee, J. that it would be wrong to extend 
the scope of Sections 16 to 21 of the Land 
Reforms Act and to oust the entire juris- 
diction of the Civil Court on questions of 
status, The decision under the Land Re- 
forms Act on the question of status must, 
in the context, be taken to be incidental 
to the decision of the questions, exclusive- 
ly arising under the said statute and for 
the purposes of the proceedings mention- 
ed therein or contemplated thereunder. 
In 77 Cal WN 530 = (AIR 1973 Cal 419), 
Anglo India Jute Mills Co. Ltd. v. Sarjoo 
Prosad Singh it has been held by D. Pal, J. 
that the jurisdiction conferred upon the 
Bhagchas Officer is of a limited character. 
He can decide only disputes referred to 
in Sections 17 and 18 of the Act and it is 
only in respect of those matters, that the 
Civil Court has been ousted from the juris- 
diction to decide them. The statutory 
tribunal has been vested with the juris- 
diction to determine the question about 
the existence of the relationship of barga- 
dar, such jurisdiction being of ancillary 
and collateral character is not intended to 
oust the jurisdiction of Civil Courts when 
the dispute is whether a person is a tenant 
or not. ` 


25. On a consideration of the pro- 
visions of Sections 18 and 21 of the West 
Bengal Land. Reforms Act, 1955, we are 
of opinion that the jurisdiction conferred 
upon the officer or authority to determine 
the question whether a person is a barga- 
dar or not if such question arises in de- 
ciding any of the disputes mentioned in 
Section 18(1) is not exclusive so as to 
oust the jurisdiction of the Civil Court to 
decide the question of status. The deci- 
sion of the officer on this question is only 
for the purposes of the proceedings under 
Section 18 of the Act. It is incidental to 
the decision of the disputes referred to in 
sub-section (1) of Section 18 of the Act. 
The bar of jurisdiction of the Civil Court 
as provided in Section 21 (1) of the Act 
is only with regard to the decision pass- 
ed by the officer in regard to the disputes 
mentioned in Section 18 (1) of the Act as 
well avin regard to entertainment of suits 
in respect of any of the matters mention- 
ed in Sections 17 and 18 of the Act. We 
respectfully agree with the observations 
of P. N. Mookherjee, J. in the decisions 
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in 66 Cal WN 229 and ILR (1966) 2 Cal 
48 as well as with the observations of 
Laik, J. in 69 Cal WN 210 = (AIR 1965 
Cal 328). We also agree with the obser- 
vations made by D. Pal, J. in the Bench 
decision in 77 Cal WN 530 as regards the 
extent of jurisdiction conferred on the 
officer under Section 18(2) in deciding 
the question of status. 


26. In (1963) 67 Cal WN 1076, 
Kalipada Naskar v. Monimohan WNaskar 
where it has been observed by Bijoyesh 
Mukherjee, J. that the Special Forum (the 
Bhagchas Officer) has the only jurisdiction 
to decide whether one is a bargadar or 
not. As soon as it decides that he is not a 
bargadar, whatever else he may be, that 
matter falls outside his jurisdiction and 
inside the jurisdiction of the ordinary 
Court. Once the Special Tribunal decides a 
person as a bargadar it is not open for him 
to bring a suit for a declaration that he is 
not a bargadar. In this case in the previ- 
ous adjudication by the Bhagchas Officer 
it was held that the defendants were not 
bargadars and the plaintiff thereafter 
filed a suit for a declaration that the de- 
fendants were not tenants. As such there 
was no previous determination by the 
Bhagchas Officer in respect of any of the 
disputes mentioned in Section 18 of the 
Act and the question regarding the exclu- 
sion of the jurisdiction of the Civil Court 
did not at all arise for consideration in 
this case. This decision, therefore, is not 
relevant for the purpose and the observa- 
tions made by the learned Judge in this 
case cannot be considered ag a decision on 
this issue but mere observations. 


27. We are fortifed in our views 
about the. provisions of Sections 18 and 21 
of the West Bengal Land Reforms Act, 
1955 by the amendments introduced in 
sub-section (2) of Section 18 as well as 
in Section 21 of the said Act by the West 
Bengal Land Reforms (Amendment) Act, 
1974 (Act 33 of 1974). The legislature in 
order to entrust Special Tribunal with ex- 
clusive jurisdiction to decide the question 
whether a person is a bargadar or not has 
inserted in Section 18 (2) the words “or 
otherwise” thereby empowering the officer 
or authority appointed by the State Gov- 
ernrient for the purpose of Chapter III of 
the said Act to decide the question as 
soon as it arises for determination either 
in connection with the decision of any of 
the disputes referred to in Section 18 (1) 
or otherwise. Thus after the amendment 
of the provision of Section 18 (2) the offi- 
cer hus been clothed with the exclusive 
jurisdiction to decide the question of re- 
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Tationship of bargadar and owner and the 
jurisdiction of the Civil Court had been 
ousted completely. - Compatible with 
this sub-section (3) has been inserted after 
sub-section (2) in Section 21 of the Act 
which clearly lays down that if any ques- 
tion as to whether a person is a bargadar 
or not arises in a proceeding before a 
Civil Court or Criminal: Court, the Court 
shall refer it to the officer or the authority 
entioned in sub-section (1) of Section 18 
for decision. So after introduction of the 
endments in the said sections there is 
room for any doubt that the jurisdic- 

on to decide whether a person is a bar- 
adar or not conferred upon the special 
ibunal is exclusive and conclusive and 
not merely incidental and collateral one. 


28. The next point for considera- 
tion is whether the instant suit is barred 
by principles analogous to res judicata in 
view of the earlier determination by the 
Bhagchas Officer on the question of status 
of the plaintiff, In view of our holding 
that the jurisdiction of Bhagchas Officer 
the question of status under Section 18 
(2) of the West Bengal Land Reforms 
Act, 1955 is only for the purposes of the 
proceeding under Section 18(1) of the 
aid Act and the jurisdiction of the Civil 
urt to decide the question of status is 
ot ousted the order of the Bhagchas Off- 
cer determining the plaintiff as a barga- 
ar cannot operate as res judicata to this 
uit. It is, therefore, needless to consider 
the decisions cited at the bar on this point. 


29. Now coming to the merits it 
appears that the Lower Appellate Court 
reversed the judgment and decree of the 
trial Court mainly on the ground that the 
entry in finally published R. S. record of 
rights (Ext. 4) recorded the tenancy of the 
plaintiff in respect of the suit land. This 









presumption of correctness, therefore, had- 


arisen in favour of the plaintiff and the 
onus was on the defendant to disprove 
by evidence that the plaintiff was not a 
tenant but a bargadar under him. The 
orders of the Bhagchas Officer and appel- 
late officer (Exts. B and C) being passed 
subsequent to the R. S. record of rights, 
it was held, could not be relied upon to 
Show the absence of foundation of the 
gaid R. S. record of rights. There being 
no documentary evidence to prove barga 
settlement the Lower Appellate Court ak 
lowed the appeal. But it appears from 
the judgment passed on November 27, 
1965 by the learned Judge, Appellate Tri- 
bunal in E. A. Appeal No. 130 of 1961 that 
the entry in the R. S. record of rights 
(Ext.. 4) prepared on the basis of judgment 
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passed in a proceeding under Section 44 
(2a) of the West Bengal Estates Acquisi- 
tion Act, 1955 has been revised and peti- 


‘tioner was recorded as bargadar. Thus 


after the judgment of the appellate tri- 
bunal the presumption from the R. S. re- 
cord of rights is in favour of the defen- 
dant appellant and against the plaintiff 
respondent. That being the position this 
appeal succeeds on merits. We have also 
held that the suit out of which this ap- 


-peal arises is barred under sub-section (1) 


of Section 21 of the West Bengal Land 
Reforms Act, 1955 as it purports to chal- 
lenge the orders passed in the Bhagchas 
cases by the officer under Section 18 of 
the said Act. 
~ 30. For the reasons aforesaid this 
appeal is allowed. The judgment and de- 
cree of the Lower Appellate Court is set 
aside and the judgment and decree of the 
trial Court is confirmed. In the circum- 
stances of the case there will be no order 
as to costs. 
N. C. MOUKHERSI, J.:— I agree. 
Appeal allowed. 
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Ghasi Ram Sarma and another, Peti- 
tioners v. Sm. Durga Devi Kultia and an- 
other, Opposite Parties, l 

Civil Revn. Cases Nos. 1423 and: 1424 
of 1974, D/- 12-3-1976. 


(A) West Bengal Premises Tenancy 
Act (12 of 1956), Section 31 (b) — Electri- 
cally furnished premises — Landlord un- 
authorisedly cutting electric supply to 
tenants premises — Landlord’s action 
punishable under Section 31 (b). 


Where the tenanted premises were 
already furnished with electric fittings for 
supply of electricity and the landlord had 
been realising from the tenant electric 
charges for the supply of the electricity 
but the landlord rendered the provisions 
for supply of electricity unserviceable in 
the- tenanted premises without any written 
consent of the Controller or for the pur- 
pose of effecting any repair or complying 
with any municipal requisition. 

Held that the landlord’s action in 
cutting the electric supply was punishable 
under clause (b) of Section 31 of the Act. 

(Para 6) 
Cases - Referred: Chronological’ Paras 
aes Cal 686 = (1953) 8 DLR aa 
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Gopal Chandra Mukherjee, for Peti- 
` tloners; Sukumar Sen, for Opposite Par- 
ties. 


ORDER :— These two Rules arise out 
of two appellate orders dismissing the 
petitioners’ applications under Section 31 
of the West Bengal Premises Tenancy 
Act, 1956 in reversal of the order passed 
by the Rent Controller. The petitioners 
in the Rules are tenants under the same 
landlady, the opposite party No. 1 in the 
Rules, in respect of two portions of pre- 
mises No. 10-A, Harin Sankar Lane, Cal- 
cutta. According to their case the month- 
ly rent was inclusive of electric charges. 
The opposite parties disconnected the 
supply of electricity sometime in or about 
January, 1967 thereby committing an 
offence under Section 31 of the Act. The 
opposite parties pleaded not guilty to the 
charges and denied the allegations against 
them. On a trial on evidence the Rent 
Controller found that rent was inclusive 
of electric charges.and electric line was 
disconnected deliberately without any 
order from the authority or notice to the 
tenants. The opposite parties were ac- 
cordingly found guilty and were eonvict- 
ed under Section 31 of the Act and sen- 
tenced to pay a fine of Rs, 100/- each. 
They were further directed to restore the 
electricity ‘within period specified. 


2, On appeal the learned Chief 
Judge, Court of Small Causes, Calcutta, 
found in agreement with the Rent Con- 
troller that electric supply had been ‘inter- 
fered with and discontinued by the op- 
posite parties by cutting off the electric 
connection to the disputed premises. It 
was found that in the security receipt and 
the rent receipts the monthly rent and 
electric charges were separately mention- 
ed and thus separately realised. On this 
basis it was held that it could not thus be 
said that the right to get supply of elec- 
tricity was comprised in the tenancies. 
The withdrawal of the deposits lying with 
the Rent Controller by the landlord, which 
comprised both rent and electric charges, 
by themselves, could not lead to the infer- 
ence that supply of electricity was com- 
prised in the tenancies. The opposite par- 
ties, it was held, were not accordingly 
guilty of any offence under Section 31. 
The appeals were accordingly allowed, 
the orders of the Rent Controller were set 
aside end the applications under Sec. 31 
were The Rules before me are 
directed against these appellate orders. 

3. Mr. Gopal Chandra Mukherjee 
eppearing for the petitioners submitted 
that the appellate Court was wrong in 
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coming to the decision that supply of elec- 
tricity was not comprised in the tenancies. 
It was further submitted that in any view, 
the opposite parties had committed offence 
under Section 31 of the Act and were 
liable to penalty and also for restoration 
of supply as found by the Rent Control- 
ler. Mr. Sukumar Sen appearing for the 
opposite parties contended on the other 
hand that, in view of the finding that 
supply of electricity did not form any part 
of the tenancies, the appellate Court was 


justified in holding that the applications 


under Section 31 were not maintainable. 
He further submitted that the fact that 
supply of electricity did not form part of 
the tenancies had already been decided 
in previous case between the parties and 
such finding was binding. He further re- 
ferred to the decision in the case of Satya 
Prasad Mitra v. Panchugopal Das, report- 
ed in (1953) 8 DLR (Cal) 104 = (AIR 1953 
Cal 686) in which Sen, J. held that the 
supply of electricity could not be an ease- 
ment annexed to a premises and it was 
supply of service, Section 34 of the West 
Bengal Premises Rent Control (Temporary 
Provisions) Act, 1950 would apply only 
when supply of electricity was comprised 
in the tenancy of the premises, It was 
further held that if rent was exclusive of 
electric charges, the supply could not be 
comprised in the tenancy and Section 34 
of the said Act, 1950 could not. at all 
apply. In that case it may be noted that 
supply was disconnected by the Electric 
Supply Corporation on failure of the land- 
lord to pay the electric charges. The 
Court further observed that circumstance 
that the landlord paid the electric charges 
for 2} years could not be regarded as a 
conclusive circumstance showing that the 
supply of electricity was included in the 
terms of the tenancy. 


4. The provisions of Section 31 of 
the 1956 Act appear to be in pari materia 
with those of Section 34 of the 1950 Act, 
Section 31 provides as follows: 

“Whoever, without the previous 
written consent of the Controller or, save 
for the purpose of effecting repairs or 
complying with any municipal requisition, 
wilfully disturbs any easement annexed 
to such premises, or removes, destroys or 
renders unserviceable, anything provided 
for permanent use therewith, or interferes 
with any supply or service comprised in 
the tenancy of such premises shall, on the 
complaint of the party aggrieved, be liable 
on the. first occasion, to a fine which may 
extend to (then five hundred) ome thou- 
sand rupees, and on- a second or subse=- 
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quent occasion in regard to the same or 
any other premises, to a fine which may 
extend to (then one) two thousand rupees, 
to be imposed, after inquiry, by the Con- 
troller and the Controller may order im- 
mediate restoration of any supply or ser- 
vice which has been interfered with.” 


5. It will appear therefrom that a 
penalty has been prescribed on whosoever 
committing the following offences : 

(a) Wilfully disturbing any easement 
annexed to such premises; 

(b) removing, destroying or rendering 
unserviceable anything provided for. per- 
manent use therewith; or 

(c) interfering with any supply or 
service comprised in the tenancy of such 
premises. 

6. It is not the case that there has 
been any disturbance of easement as re- 
ferred to in clause (a) above. The Court 
of appeal has found also that supply of 
electricity was not comprised in the tenan- 
cies of guch premises. Even assuming 
such finding to be correct and warrant- 
ed by evidence or binding by reason 
of any principle analogous to res judi- 
cata as contended by the petitioners, it 
is to be decided if clause (b) ag stated 

bove is attracted in the facts and cir- 
cumstances of the case. There is no dis- 
pute that provisions for supply of electri- 
city were always there in the disputed 
‘premises for permanent use therewith and 
it is also the case that for supply of elec- 
tricity electric charges were also being 
realised from the petitioners. That being 
the position, in my opinion, the provisions 












permanent use therewith would be action- 
able under the said section. This aspect 
of the case was not for consideration be- 
fore Sen J. when he decided the case re- 
ferred to above. On the evidence as has 
been found by the appellate Court the 
pposite parties rendered. unserviceable 
the provisions for supply of electricity in 
e tenanted premises without either any 
written consent of the. Controller or for 
the purpose of effecting repairs or comply- 
ing with any municipal requisition. They,, 
therefore, committed acts for which they 
are answerable under the said section. 

7. Accordingly I make these Rules 
absolute and set aside the appellate orders 
impeached in these Rules and affirm the 
orders passed by the Rent Controller 
though for different reasons. The time 
for restoration of the supply is extended 
by two months from date, 


S. N. Banerjee v. B. C. Chakraborty 


Cal. 267 


8 There will be no order for costs 
in these Rules. Let the records be sent 
down at once, 

Rules made absolute, 
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Sudhendu Nath Banerjee and others, 
Appellants v. Bhupati Charan Chakre- 
borty and others, Respondents. 

Second Appeal No. 810 of 1972, D/- 
2-3-1976. 

(A) Civil P. C. (1908), Section 83 — 
Suit filed by a Pakistani national — De- 
claration of Emergency by Government of 
India during pendency of suit — Plaintiff 
declared alien enemy — Disqualified from 
prosecuting suit during the period of 
Emergency — Dismissal of suit by trial 
Court is illegal — (Constitution of India, 
Art, 359). 

Where the plaintiff who is a Pakistani 
national is declared an alien enemy on 
declaration of emergency during pendency 
of his suit and is disabled from prosecut- 
ing the suit due to the effect of law, dis- 
missal of his suit on this ground is illegal. 
Under such circumstances the suit can be 
suspended for the period so long as plain- 
tiff is unable to proceed with. There can- 
Not be any question of dismissing the suit. 

(Para 9) 

(B) Civil P. C. (1908), Section 83 — 
Defence of India Rules (1962), Rule 133-V 
(1) Notifreation dated 10-9-1965 —- Enemy 
Property Act (1968), Sections 5, 6, 8 (1) 
(2) (iii) (x), 18 — Suit by Pakistani national 
— Declaration of Emergency by Govern- 
ment of India during pendency of suit — 
Vesting of suit property in Custodian — 
Effect — The suit does not stand abated 
automatically — (Constitution of India, 
Art. 359). 

There is no indication or provision in 
the Enemy Property Act which may even 
tend to say that if any enemy or citizen 
of an enemy territory continues any suit 
in respect of his property in India after 
vesting of suit property during the pend- 
ency of the suit in custodian, the con- 
tinuance of such sult by such person would 
be illegal and that the proceeding will be 
nullity if it is not continued by the Custo- 
dian. 

Sections 6, 8 and 18 of the Act, indi- 
cate that the enemy, due to vesting of his 
property in the Custodian, is not divested 
of all his right, title and interest in the 
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property, but the vesting in the Custodian 
is limited to the extent of possession, 
management and control over the pro- 
perty and is temporary. Thus due to the 
vesting of suit property in the Custodian 
of Enemy Property for India, the plaintiff 
does not lose his right, title and interest 
in the suit property and that it cannot be 
held that the suit automatically abates or 
that title of the suit property is lost te the 
plaintiff. (Paras 5, 6, 7) 
Cases Referred: Chronological Paras 
AIR 1976 Cal 189 = 80 Cal WN 193 8 
(1975) 79 Cal WN 153 8 

Ranjit Kr. Banerjee and Santi Ranjan 


Goswami, for Appellants; M. N. Ghosh 


R. K. Roy Choudhury, for Respondents. 

JUDGMENT This second appeal 
is by Sudhendu Nath Banerjee, the de- 
fendant No: 1 and several others who are 
the heirs and legal representatives of 
Snehalata Devi, the original defendant 
No. 2 who died at the appellate stage. 
Bhupati Charan Chakraborty, the plaintiff 
is the respondent. The original suit was 
dismissed, but in the appeal before the ap- 
pellate Court below, the plainttiff was 
successful and the suit was decreed. 

2. The plaintiff's case, to be very 
brief, is that he is the owner of the land 
and the building as described in the plaint 
schedule. The original defendants enter- 
ed into the suit premises with leave and 
licence of the plaintiff. The plaintiff re- 
voked the licence and asked the defen- 
dants to vacate the suit premises, but as 
the defendants failed to comply with the 
request, the suit was started for their 
eviction. The defendant No. 1 Sudhendu 
Nath, the husband of the defendant No, 2 
entered appearance and filed written 
statement denying the material allega- 
tions made in the plaint. His defence case 
is that the land in suit was purchased 
with his money and: the house in suit was 
erected by him. It is alleged that the de- 
fendant No. I has been living in the suit 
property in his own right and that the 
plaintiff has no right, title and imterest 
therein. The story of leave and licence is 
false. By filing an additional written 
statement, the defendant raised the plea 
that as the plaimtiff was a citizen of East 
Pakistan, the property in suit as claimed 
by him, vested in the Custodian of enemy 
property for India and therefore, the suit 
was not maintainable. The trial Court 
decided the issues in favour of the plain- 
tiff except the issue No. 8 which relates 
to the question of vesting of suit property 
in the Custodian of enemy property. Ac- 
cording to the learned Munsif, as the plain- 
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tiff was a Pakistani national, he could not 
proceed with the suit and the suit was 
ultimately dismissed. ‘The learned Addi- 
tional District Judge who heard the ap- 
peal below decided on issue No, 8 that the 
suit was maintainable and he concurred 
with the trial Court that the suit pro- 
perty belonged to the plaintiff and that 
the defendants were in permissive occu- 
pation of the house. The trial Courts 
decision was set aside and the suit was 
decreed. 


3. Mr. Banerjee, the learned Advo~ 
cate appearing on behalf of the appellants 
before me has urged two points of law 
to challenge the legality of the decision of 
the first appellate Court below.. It hag 
been first contended that in view of the 
Enemy Property Act, 1968 and connected 
laws and regulations prior to it as the | 
plaintiff was a Pakistani national when 
Pakistan was declared an enemy of India, 
the suit started by him should have been 
dismissed. Secondly, it has been urged 
that in view of Section 83 of the Code of 
Civil Procedure again, the plaintiff’s suit 
should have been dismissed. Mr. Ghosh, 
the learned Advocate appearing on behalf 
of the plaintiff-respondent has submitted 
that the plaintiffs suit cannot be dismissed 
and the decree passed by the appellate 
Court below cannot be disturbed es the 
suit was filed by the plaintiff before he 
could be described as an alien enemy. It 
has been further urged that there is no 
provision in the Enemy Property Act of 
1968 or in any connected Emactment or 
Orders which may suggest that the pre- 
sent suit should be dismissed, 

4. I shall, at the outset, take up 
the first point canvassed by Mr. Bamerjee 
as indicated above. The suit was filed by 
the plaintiff on 30-11-1964. During the 
pendency of this suit, the Central Govern- 
ment by a Notification dated 10-9-1965 
issued. under sub-rule (1) of Rule 133-V of 
the Defence of India Rules, 1962 declared 
that all immovable properties in India be- 
longing to or held by or managed on be 
half of all Pakistani nationals would vest 
in the Custodian of enemy property for 
India with immediate effect. As submit- 
ted by the learned lawyers of both the 
parties, the date of Emergency period in 
India started from 10-9-1965 and it was 
lifted in 1968. The trial Court dismissed 
the suit on 23-2-1967 and the decision of 
the lower appellate Court was on 31-i- 
1972. As the Proclamation of Emergency 
was revoked with effect from 10th Janu- 
ary, 1968 and the powers under the De~ 
fence of India Act, 1962 and the Rules 
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thereunder were to remain in force only 
for six months, thereafter ie. upto the 
10th of July, 1968, the Enemy Property 
Ordinance, 1968 was promulgated by the 
President of India on 6-7-1968, which was 
-to take effect on and from 10th of July, 
1968. This was done for the administra- 
tion of the enemy properties which had 
already vested in the Custodian of enemy 
property for India under the Defence of 
India Rules made under the Defence of 
India Act, 1962. Subsequently, however, 
the Enemy Property Act, 1968 was enact- 
ed and it is deemed to have come into 
force on the 10th day of July, 1968 with 
the expiry of the Ordimance. These are 
the relevant provisions and facts on which 
the learned Advocate of both the parties 
concentrated to substantiate their conten- 
tions. 


5. Mr. Banerjee started his argu- 
ment with the submission that as soon as 
Pakistani nationals were declared to be 
enemies during the Emergency period, the 
suit should have been deemed as abated, 
as the enemy had no right to claim any. 
property in India. There is of course no 
dispute that when the suit was filed, the 
plaintiff was in East Pakistan and that at 
that time he was a Pakistani national. 
There is no dispute, and there cannot be 
any, that when the suit was filed, the 
plaintiff had his right to start the legal 
action. Mr. Banerjee referred to several 
foreign decisions and treatises on Inter- 
national Law and Jurisprudence to show 
that during war, the enemy can have no 
right to bring eny action or continue any 
legal prosecution so long as the hostility 
continues, Mr. Banerjee.also relied upon 
the provisions of Enemy Property Act, 
1968 and the Defence of India Rules, 1962. 
When Mr. Banerjee relies on the law of 
our country, it would be no useful purpose 
to deal with the problems of abstract law. 
Mr. Banerjee, however, ultimately agrees 
that he wants to rely upon the provisions 


of the Enemy Property Act, 1968 and the a 


Orders of the Central Govermment de- 
claring that the properties of the citizens 
of the enemy country should vest in the 
Custodian of enemy properties. When 
there is an enactment in the country, 
there is no necessity to rely on foreign 
decision based upon foreign laws or on 
abstract theories of law. The simple and 
clear argument of Mr, Banerjee is that 
when the suit property of the plaintiff 
who is a man of East Pakistan had already 
vested in the Custodian of enemy proper- 
ties with the declaration of Emergency 

in India, the suit abated along with the 
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‘vesting. Mr. Banerjee wants to say that 


with the vesting of the suit property in 
the Custodian, the plaintiff had no right 
to prosecute the suit and the suit abated 
automatically and in any case, the appel~ 
late Court below ought to have found that 
the suit was not maintainable and that it _ 
came to an end. I am afraid, I cannot ac- 
cept the contention of Mr. Banerjee. Ad- 
mittedly, when the sult was filed, the 
plaintiff had every right to start the 
action. During the pendency of the suit, 
the Emergency was declared and accord- 
ing to the order of the Central Govern- 
ment, the property of a Pak national must 
vest in the Custodian of the enemy pro- 
perties appointed by the Central Govern- 
ment. The simple question, therefore, is 
whether due to this vesting of the suit 
property in the Custodian, the sult auto- 
matically abated or whether the trial 
Court was right to hold that the suit was 
liable to be dismissed as not maintainable, 
From the’ argument advanced by Mr, 
Banerjee it appears to me that he wants 
to say that by virtue of the vesting of the 
suit property in the Custodian, the plain- 
tiff lost all his interest and right in the 
suit property and that the Custodian be- 
came the owner of the suit property. This 
Proposition is clearly unacceptable. First 
of all, I wanted Mr. Banerjee to show 
any provision either in any Order of the 
Government or in the Enemy Property 
Ordinance or in the Enemy Property Act, 
1968 which may suggest even that all the 
right, title and interest would devolve 
upon the Custodian or that the enemy 
owner of the property becomes divested 
of all his right, title and interest therein. 
Mr. Banerjee could not show any such 
provision. I have gone through the rele- 
vant Notification as mentioned earlier as 
also the Ordinance and the Act of 1968. 












right therein. Next, I find no indica 
or provision which may even: tend to say 
that if any enemy or citizen of an enemy 
territory continues any suit in respect of 
his property in India after the date of 
vesting as declared by the Central Gov- 
ernment during the pendency of the suit, 
the continuance of such suit by such per- 
son would be illegal and that the proceed- 
ing will be a nullity if it is not continued 
by the Custodian. On the contrary, fro: 


thet the enemy-owner of the property is 
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not divested of all his interest and title to 
the property, but the Custodian for a 
limited purpose gets the property vested 
in him particularly relating to possession, 
gement and control of the property. 
Virtually speaking, the Enemy Property 
Act is a repetition of the Enemy Property 
Ordinance, 1968.- Section 5 of the Act 
says that notwithstanding the expiration 
of the Defence of India Act, 1962 and the 
Defence of India Rules, 1962, all enemy 
properties vested before such expiration 
in the Custodian of enemy property for 
India appointed under the said Rules and 
continuing to vest in them immediately 
before the commencement of the Ordin- 
ance shall from such commencement vests 
in the Custodian. 


6. Section 6 of the Enemy Pro- 
perty Act, 1968 is to be noted. According 
to this Section, if any property vested in 
the Custodian has been transferred either. 
before or after the commencement of the 
Act by an enemy or an enemy subject 
and where it appears to the Central Gov- 
ernment that such transfer is injurious to 
the public interest or was made with a 
view to evading or defeating the vesting 
of the property in the Custodian, then the 
Central Government may, after giving a 
reasonable opportunity to the transferee 
to be heard, declare such transfer to be 
void and on making such declaration or 
order, the property shall continue to vest 
or to be deemed to vest in the Custodian. 
This provision indicates that after the 
vesting of the enemy property in the 
Custodian, an enemy may have the right 
to transfer the said property, but it is the 
Central Government which is to consider 
whether it will declare such transfer to 
be void or not. It is, therefore, clear that 
with the vesting of ‘the property in the 
Custodian, the enemy does not lose all his 
interest or title to the property vested in 
the Custodian: Nowhere in the Act has 
it been stated that after the vesting, the 
transfer made by the enemy-owner of the 
property, already vested, becomes void. 


7. In connexion with Section 6 
mentioned above, we may consider the 
provisions of Section 8 of the Act, This 
relates to the powers of Custodian relat- 
ing to the enemy property vested in him. 
Sub-section. (1) of Sectton 8 says that if 
the property belongs to an individual 
enemy subject, the Custodian may incur 
such expenses out of the property es he 
considers expedient for the maintenance 
of that individual or of his family in India. 
Clause (iii) of sub-section (2) of Section 8 
authorises the Custodian to make any 
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contract and execute any document in the 
name and on behalf of the enemy, the 
owner of the property. Clause (x) of the 
same sub-section also authorises the Cus- 
todian to make payments on: behalf of the 
enemy to person other than those who 
are enemies, The provisions in Section 8 
without any ambiguity indicates that 
after the vesting of the property in the . 
Custodian, the enemy whose property has 
vested still remains the owner of the pro- 
perty and not only does he get benefit out 
of the property in certain circumstances, 
but the Custodian acts on behalf of the 
enemy in the matter of contract and re- 
lating to documents in connexion with the 
property. There can: be no doubt, there- 
fore, that the enemy, due to this vesting 
in the Custodian, is not divested of all his 
right, title and interest in the suit pro- 
perty, but the vesting in the Custodian is 
limited to the extent of possession, 
Management and control over the sul 
property and it is also temporary because 
Section 18 of the Act. says that the Cen- 
tral Government may -by general or spe- 
cial order divest the Custodian and the 
property be returned to the owner there- 
of. In view of my discussions, I, there- 
fore, hold that due to the vesting of the 
suit property in the Custodian of enemy 
property for India, the plaintiff did not 
lose his right, title and interest in the suit 
property and that it cannot be said that 
the suit automatically abated or that the 
title of the suit property was lost to the 
plaintiff. 







8. The next branch of argument in 
connexion with the first contention of Mr, 
Banerjee is that when during the pend- 
ency of the suit there was the vesting of 
the suit property in the Custodian under 
the order of the Central Government due 
to the Emergency, the suit was rightly 
dismissed because the Custodian did. not 
continue the suit. Mr. Banerjee has sub- 
mitted that the plaintiff had no right to 
continue the suit, because it was only the 
Custodian according to the provision of 
law who had interest in the suit. On this 
point again, I cannot agree. Clause (iv) 
of sub-section (2) of Section 8 says that 
the Custodian or a person duly authorised 
by him in this behalf may instifarte, de- 
fend or continue any suit or other legal 
proce s. In the present case, admit- 
tedly, the Custodian or anybody else duly 
authorised by him did not come forward 
to continue the suit either being added 
as a party or otherwise, There is no pro- 
vision in this Act, as I find, that the 
enemy who started the original suit, on 
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his property being vested according to the 
provision of the Act or any Rule or any 
order of the Central Government during 
the pendency of the suit, cannot proceed 
with the suit or continue the same in the 
absence of the Custodian. I find no provi- 
sion which says that with the vesting of 
the enemy .property in the Custodian the 
pending suit of an enemy shall abate or 
be dismissed. Mr. Banerjee has not been 
able to draw my attention to any provi- 
sion in the Act or Order or Notification 
which may even indicate that the con- 
tinuance of a suit by an enemy lawfully 
started would be a nullity in the absence 
of any Custodian. In the facts and cir- 
cumstances, in my view, mere vesting of 
the property under the Defence of India 
Rules or the Ordinance or the Enemy Pro- 
perty Act, 1968 in the Custodian will not 


prevent the enemy from continuing the 


suit if the Custodian does not take any 
step or choose to continue the suit. Mr. 
Ghosh in this connexion referred me to 
two decisions of this Court appearing in 
(1975) 79 Cal WN 153 and 80 Cal WN 193 
= (AIR 1976 Cal 189). Going through 
those decisions. I find that the facts of 
those cases are quite different and the 
causes of action arose in different cir- 
cumstances. The questions now raised 
before me in the present appeal were not 
considered there. I do not think that those 
decisions are relevant. I, therefore, find 
that the first contention of Mr. Banerjee 
is of no avail. 


9, I now take up the second and 
last ‘branch of attack against the decision 
of the appellate Court below Mr. Baner- 
jee has submitted that in view of Sec. 83 
of the Code of Civil Procedure, the suit 
of the ‘plaintiff ought to have been dis- 
missed as soon a9 the Emergency of India 
started on 10th of September, 1965. There 
is no doubt that the plaintiff, the owner 
of the suit property was at the relevant 
time residing in East Pakistan now 
Bangladesh and that the Government of 
India was at war with the Pakistan Gov- 
ernment. The plaintiff is to be held an 
alien enemy in the facts and circumstances 
of this case. According to Section 83 of 
the Code of Civil Procedure, an alien 
enemy cannot sue. Mr. Ghosh: tried to 
advance a faint argument to suggest that 
inasmuch as when the plaintiff started the 
suit without any legal impediment, the 
declaration of Emergency during the 
‘pendency of this suit could not prevent 
the plaintiff from: continuing the suit. 
According to rs to continue ` to sue is 
“not “to sue”. I am unable to accept this 
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contention. In my view to “sue” means 
to seek justice or a right by legal pro- 
ceedings or to continue or follow up a 
legal action or proceedings till termina- 
tion, Of course, I cannot accept the sub- 
mission of Mr. Banerjee that the plain- 


tiffs suit should have been dismissed for 


his being debarred from prosecuting the 
suit already started by him in view of 
Section 83 of the Code of Civil Procedure. 
The plaintiff started the suit according to 
law and there was no bar to the institu- 
tion of the suit. But, during the progress 
of the suit after the Emergency was de- 
clared by India, the plaintiff was disquali- 
fied from prosecuting the present suit on 
and from 10-9-1965 till the declaration of 
Emergency was lifted. This disablement 
on the part of the plaintiff was due to the 
effect of law. The suit should have been 
suspended by the trial Court for the 
period so long ag the plaintiff was unable 
to prosecute the suit or until it could be 
otherwise prosecuted according to law. 
There cannot be any question of dismis- 
sing the suit. The law does not provide 
for dismissal of the suit. In the present 
case, however, it appears that during the 


‘period of Emergency when the plaintiff 


was debarred from continuing the suit, the 
suit was disposed of by the trial Court. That 
disposal or the decree passed ‘by the trial 
Court was certainly illegal and without 
jurisdiction and consequently all proceed- 
ings taken in the first appeal were like- 
wise invalid. The decrees passed by both 
the Courts below being without legal 
effect are liable to be set aside. All the 
proceedings taken from 10-9-1965 were 
clearly illegal and without jurisdiction. 
The trial Court ought to have stayed fur- 
ther proceedings in this suit on and from 
10-9-1965 until the ban on the plaintiff 
was lifted. Of course, in the present case, 
the trial Court cannot be blamed because 
the attention of the Court was not drawn 
to the relevant facts as stated. I find 
some substantial force in the argument of 
Mr. Banerjee with regard to the second 
contention challenging the validity of the 
decree of the appellate €ourt below. 


10. In the result, the appeal suc- 
ceeds. The judgments and the decrees of 
both the Courts below are hereby set 
aside and the case is sent back to the trial 
Court - to proceed with the suit from the 
stage ag it wag..on 8-9-1965. It appears 
that on 10-9- 1965 a payment order was 
passed by- the, learned Munsif relating to 


-some matters of previous dates, That 


order has got nothing to do with the 
merits of the suit or ‘the. action of the 


272 Cal. (Prs..1-5} 


parties. It was an order passed by the 
learned Munsif which he could pass even 
if the plaintiff was disabled to proceed 
with the suit. That order will not, how- 
ever, be affected. The subsequent orders 
passed and the proceedings that had taken 
place shall stand void being illegal and 
without jurisdiction. The learned Munsif, 
on receipt of the record, shall proceed 
with the suit according to law as indi- 
cated above giving notice to the -parties. 
The suit is an old one and the same 
should be disposed of ag early as possible. 
In the facts and circumstances I Pass no 
order of costs in this appeal. 
11. The records of the Courts be- 
low should ‘be sent down immediately. 
Appeal allowed. 
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; Asoke Naidu, Appellant v. Raymond 
S. Mulu, Respondent. 

S. M. A. No. 14 of 1976 with C. R. 
No. 2074 (M) of 1975, D/- 1-3-1976. 

(A) Succession Act (1925), Section 372 
— Order rejecting Section 372 application 
— No second appeal lies. (Civil P. C. (1908), 
Ss. 100-101). (Para 6) 


(B) Hindu Succession Act (1956), Sec- 
tion 2 — Applicability — Section does not 
lay down who are disqualified heirs. 

Section 2 simply provides the class of 
persons whose properties will devolve ac- 
cording to Hindu Succession Act. It is only 
the property of those persons mentioned 
in Section 2 that will be governed ac- 
cording to the provisions of the Act. This 
Section has nothing to do with the heirs. 
This section does not lay down as to who 
are the disqualified heirs. (Para 8) 


(C) Hindu Succession Act (1956), Sec- 
tion 26 — Convert — Section does not 
disqualify him from inheriting property 
but his heirs are disqualified. 

Section 26 does not disqualify a con- 
vert. It only disqualifies the descendants 
of the converts who are born to the con- 
vert after such conversion from inherit- 
ing the property of any of their Hindu 
relatives. Change of religion and loss of 
caste have long ceased to be grounds of 
forfeiture of property and the only dis- 
qualification to inheritance on the ground 
that a person has ceased to be a Hindu 
is confined to the heirs of such convert. 


(Para 8) 
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Asoke Naidu v. Raymond S. Mulu (N. C. Mukherji J.) 


A. I. R- 


(D) Hindu Law — Adoption — Un- 
married woman cannot adopt a son or 
daughter. f 

Before the Hindu Adoptions and Main- 
tenance Act came into force no female 
including a wife or a widow could adopt 
a son to herself. After the death of the 
husband a widow could adopt a son in 
certain parts of India if he had express- 
ly authorised her to adopt, and in other 
parts of India even without such autho- 
rity. The right of an unmarried woman 
to adopt a son or daughter to herself was 
unheard of. (Para 8) 


Bhupendra Kr. Panda, for Appellant; 
Nagendra Mohan Saha, for Respondent. 


N. C. MUKHERJI, J.:— This appeal 
bas been filed against the order dated 28th 
February 1975 passed by the Additional 
District Judge, Ist Court Midnapore in 
Misc. Appeal No. 189 of 1974 reversing 
those of the learned Munsif, Jhargram in 
J. Misc. Case No. 79 of 1972 under Sec- 
tion 372 of the Indian Succession Act. 


2. The facts of the case may briefiy 
be stated as follows :— 

3. The respondent filed an appli- 
cation under Section 372 of the Indian 
Succession Act for issue of Succession 
certificate. The respondent’s case is that 
Dr. (Miss) Janaki Naidu, who was a lady 
doctor attached to Jhargram Sub-Divi- 
sional Hospital died at the said hospital 
unmarried on 19-3-1972. Dr. Naidu was 
a Hindu and she left the respondent who 
is her brother as her only heir. Dr. Naidu 
left some amount in the local Branch of 
the State Bank of India and the Jhar- 


-gram Post Office Savings Bank. That the 


respondent being the sole heir of Dr. Naidu 
is entitled to apply for a succession certifi- 
cate. 


4. The appellant contested the case 
by filing objection denying that the res- 
pondent was the only heir. It is his case 
that the applicant being a Christian can- 
not be an heir to a Hindu. His further 
case is that his mother died immediately 
after he was born and before her death 
she made him over to Dr. Naidu who 
was then attached to Malda Hospital. 
Dr. Naidu adopted the appellant as her 
son and brought him up. In such cir- 
cumstances the appellant is entitled to a 
succession certificate as the adopted son 
and only heir of Dr. (Miss) Naidu. 

5. The learned Munsiff found that 
as the respondent is a Christian he is not 
entitled to get a succession certificate. In 
that view of his finding he dismissed the 
application. Being aggrieved, the respon- 
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dent filed an appeal before the learned 
District Judge. The appellate Court found 
that the appellant before him is a con- 
vert and converts are not disqualified heirs 
under the Hindu Succession Act. He al- 
lowed the appeal but sent the case back 
on remand to the learned Munsif as the 
learned Munsif did not arrive at any find- 
ing whether the appellant before this 
Court is an adopted son. 

6. Mr. Nagendra Mohan Saha, 
earned Advocate appearing on behalf of 
the respondent contends that no second 
appeal lies against an order rejecting the 
pplication under Section 372 of the Indian 
Succession Act. We agree with the objec- 
tion raised by Mr. Saha and hold that the 
appeal is not maintainable. 


T. Mr. Bhupendra Kumar Panda, 
learned Advocate appearing on behalf of 
the appellant submits that he has an 
alternative application under Section 115 
of the Code and if this Court is satisfied 
that the order passed by the learned ap- 
pellate Court is irregular and without 
furisdiction this Court can pass appropriate 
orders on the said application. 

8. Mr. Panda submits that the ap- 
pellate Court was wrong to hold that a 
convert from Hinduism is not a disquali- 
fied heir. Mr. Panda refers to us Sec- 
tion 2 of the Act which provides -that 
“this Act applies to any person, who is a 
Hindu by religion in any of its forms or 
developments and to any person who is 
a Buddhist, Jaina or Sikh by religion and 
to any other person who is not a Muslim, 
Christian, Parsi or Jew by religion......... as 
Such being the provisions Mr. Panda sub- 
mits that a Christian is not entitled to 
inherit the properties of the Hindu. We 
are unable to accept the contention of 

. Panda. Section 2 simply provides the 
class of persons “whose properties wil 
‘idevolve according to. Hindu Succession Act. 
t is only the property of those persons 

entioned in Section 2 that will be gov- 
erned according to the provisions. of the 

ct. This Section has nothing to do with 
the heirs. This Section does not lay down 
as to who are the disqualified heirs. Sec- 
tions 24, 25, 26 and 28 lay down the provi- 
sions: how a person is disqualified. Sec- 
tlon 24 provides “certain widows remarry- 
ing may not inherit as widows’. Sec- 
‘tion 25 disqualifies a murderer from in- 
heriting the property of the person mur- 


dered. Section 28 provides that no per- . 


son shall be disqualified from succeeding 

to any property on the ground of any 

disease, defect or deformity, or save as 

provided in this Act, on any other ground 
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whatsoever. The most important section 
is Section 26. Section 26 reads as follows:— 


“Where, before or after the com- 
mencement of this Act, a Hindu has ceased 
or ceases to be a Hindu by conversion to 
another religion, children born to him or 
her after such conversion and their des- 
cendants shall be disqualified from in- 
heriting the property of any of their 
Hindu relatives, unless such children or 
descendants are Hindus at the time when 
the succession opens.” i 
This Section therefore does not disqualify 
a convert. It only disqualifies- the descen- 
dants of the converts who are born to the 
convert after such conversion from in- 
heriting the property of any of their Hindu 
relatives. Section 28 of the present Act 
discards almost all the grounds which im- 
posed exclusion from inheritance and lays 
down that no person shall be disqualified 
from succeeding to any property on the 
ground of any disease, defect or defor- 
mity. It also rules out disqualification on 
any ground whatsoever excepting those 
expressly recognised by any. provisions of 
the Act. The exceptions are very few 
and confined to the case of remarriage 
of certain widows. Another -disqualifica~ 
tion stated in the Act relates to a mur-. 
derer who is excluded on principles of 
justice and public policy (Section 25). 
Change of religion and loss of caste hav 
long ceased to be grounds of forfeiture 
of property and the only disqualification 
to inheritance on the ground that a per- 
son has ceased to be a Hindu is confined 
to the heirs of such convert (Section 26). 
The disqualification does not affect the 
convert himself or herself. This being the 
Position, we have no hesitation to hold 
that the respondent who is admittedly a 
brother of the deceased is entitled to 
succeed if there be no other preferential 
heir. It is now to be seen whether the 
appellant's case that he was adopted by 
Dr. (Miss) Naidu thas any substance. The 
case as made out by the appellant in the 
Court of the Munsif is that he was adopt- 
ed by Dr. (Miss) Naidu in 1949/50 when’ 
she was a lady doctor attached to Malda 
Hospital. If that be so, then it must be 
Said that the so-called adoption took place 
at a time much before the Hindu Adop- 
tions and Maintenance Act came into 
force. The above Act came into force on 


- 21st of December 1956. Section 8 of the 


Act provides that ‘ 

“Any female Hindu who is of sound 
mind, who is not a minor and who is not 
married or if married whose marriage has 
been dissolved or whose husband is dead 
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or has completely and finally renounced 
the world or has ceased to be a Hindu 
or has been declared by a Court of com- 
petent jurisdiction to be of unsound mind 
has the capacity to take a son or daugh- 
ter in adoption”. 
Under the law ag previously applied no 
female including a wife or a widow could 
adopt a son to herself. After the death 
of the husband’ a widow could adopt a 
son in- certain parts of India if he had ex- 
pressly authorized her to adopt, and in 
other parts of India even without such 
authority. The right of an unmarried 
woman to adopt a son or daughter to her- 
self was unheard of. If that be the legal 
position, the so-called adoption having 
taken place in 1949/50 that is long be- 
fore the present. Act came into force, 
- we have no hesitation to say that at that 
time Dr. (Miss) Naidu had no power to 
adopt a son, and that being so, there was 
no legal adoption of the appellant by Dr. 
(Miss) Naidu. In such circumstances we 
do not find any necessity to send the case 
back to the learned Munsif for the pur- 
pose of determining whether the appel- 
lant is an adopted son or not. In view 
of our findings as above the orders passed 
by the learned Munsif and the learned 
. Additional District Judge are set aside. 
The application filed by the respondent 
under Section 372 of the Indian Succes- 
sion Act before the learned Munsif is 
allowed. The appeal is dismissed as being 
not maintainable. The application under 
Section 115 of the Code of Civil Proce- 
dure is also disposed of as above. 
: 9. In view of our findings no sepa- 
„rate order need be passed on the Rule 
and the Rule is disposed of. There will 
be no order for costs in the appeal, in 
the alternative application under Sec. 115 
of the Code and Rule. 
B. C. RAY, J.:— I agree. 

Order accordingly. 
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Sudhir Kumar Paul, Appellant v. Sm. 
Indu Prova anes and others, Respon- 
dents, 

Letters Patent Appeal No. 2 of 1971, 
D/- 16-2-1976. 

(A) Transfer of Property Act (1882), 
Section 113 — Waiver of notice to quit 
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Sudhir Kumar v. Indu (S. K. Bhattacharyya J.) 


AIR 1968 SC 471 = (1968) 2 SCR 20 


A.I. R. 


— Notice to quit by landlord to tenant 
— Tenant disputing its validity — Land- 
lord thereafter issuing a second notice 
treating lease as subsisting after first 


` notice — Implied waiver of first notice. 


X, the landlord gave a notice to quit, 
to the tenant Y, who gave a reply that 
the notice was not valid. He continued 
in possession after the expiry of the lease. 
X thereafter, treating the lease as sub- 
sisting gave a subsequent notice to quit. 
Held: that the first notice was impliedly: 
waived. 


Tustration (b) to Section 113 clearly 
shows that a tenant continuing to remain 
in possession of the demised premises 
after the expiry of the lease impliedly 
consents to waive the first notice to quit, 
when the landlord serves him a second 
notice indicating thereby his intention to 
treat the lease as subsisting, even after 
the termination of the period. (Para 8). 

(B) West Bengal Premises Rent Con- 
trol (Temporary Provisions) Act (17 of 
1950), S. 2 (ŒW) — Notice to quit waived 
— Tenant does net become a statutory 
tenant from the date of the expiry of the 
fest notice. AIR 1969 SC 1187, Rel. on. 

(Para 9) 

(C) Letter Patent (Cal), Clause 15 — 
Appeal under — Question of notice to 
quit — Not raised in first two Courts, 
but canvassed By appellant himself in 
second appeal, and heard by second ap- 
pellate Court — Appellant cannot in 
Letters Patent Appeal fall back upon the 
plea that the question was not raised in 
the first two Courts and therefore could 
not be raised in second appeal. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2468 = (1971) 2 Civ Ap J 

215 (SC) `- ©- 10 
AIR 1969 SC 1187 = (1970) 1 SCR 16 9 


AIR 1967 Cal 269 = 71 Cal WN 1 10 
AIR 1961 SC 1067 = (1961) 3 SCR 813 9 
AIR 1949 FC 124 = 1949 FCR 262 9 

Amal Kumar Mukherjee, for Appel- 
lant; S. B. Sen and Sib Kumar Majum- 
dar, for Respondents. 

S. K. BHATTACHARYYA, J. :— This 
appeal by the tenant defendant No. 1 
under Clause 15 of the Letters Patent is 
directed against the decision of Gupta, J. 
affirming the decision of the Courts below, 
whereby the plaintiff respondent’s suit for 
eviction of the defendant appellant from 
a portion of the: disputed premises was 
decreed. 

2. The suit was initially instituted 
against the present appellant and four 
others for eviction from the suit premises 
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on the ground of default in the payment 
of rent. The trial Court decreed the suit 
against the present appellant holding him 
to be the tenant in respect of the suit 
premises and dismissed the suit against 
the other defendants on the ground that 
they were unnecessary parties. Against 
the said decision, the defendant went up 
in appeal to the first appellate Court and 
the appeal was dismissed by the Subordi- 
nate Judge, 8th Court, Alipore by his 
judgment and decree dated September 26, 
1958. Both Courts found the appellant 
to be a defaulter in the matter of pay- 
ment of rent for period from February 
to November, 1954. The.appellant there- 
upon filed a second appeal to this Court 
and the only point canvassed in the said 
appeal was the validity of the notice to 
quit served upon the defendant appellant. 
The correctness or otherwise of the find- 
ing of the Courts below with regard to 
the default was not in dispute in the se- 
cond appeal. 


3. It appears from the record that 
the notice, on the basis of which the de- 
fendant appellant was asked to quit and 
vacate the premises in suit was issued on 
May 10, 1955. The said notice has been 
marked Ext. 3 in this suit. It further ap- 


pears from the facts of the case that on. 


February 22, 1955 Sm. Indu Prova Ghose, 
predecessor of the present respondents 
caused another notice to quit to be issued 
upon the appellant ‘requiring him to quit 
and vacate the disputed premises with the 
expiry of the month of March, 1955 and 
both the notices were duly served on the 
appellant. The earlier notice was mark- 
ed as Ext. C in the suit before the trial 
Court, 

4. . Before Gupta, J., the bone of 
contention between the parties was whe- 


ther the earlier notice dated February 22,. 


1955 was waived so that the subsequent 
notice dated May 10, 1955 would be suffi- 
cient to terminate the tenancy of the ap- 
pellant. Gupta, J. came to the finding 
that the earlier notice must be treated as 
having been waived with the implied con- 
sent of the tenant and accordingly over- 
ruled the contention of Mr. Guha appear- 
ing for the appellant. In that view of 
the matter, he dismissed the appeal. Hence, 
the instant appeal with leave. 


5. Mr. Amar Kumar Mukherjee 
the learned Advocate appearing: for the 
appellant contended. before ug in the first 
Place that the second notice was not legal- 
ly- valid to terminate the tenancy of the 
defendant, the first notice not having been 
waived with the implied or express con- 
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sent of the appellant. In the next place, 
Mr. Mukherjee contended -that the first 
notice was sufficient to terminate the 
tenancy of the appellant, and the tenancy 
having been so terminated, the appellant 
continued to be a statutory tenant under 
the provisions of the West Bengal Pre- 
mises Rent Control Act, 1950. Conse- 
quently there could be no question of ter- 
mination of the tenancy of a statutory 
tenant by the second notice to quit. Last- 
ly, Mr. Mukherjee contended that the 
question of waiver not having been raised’ 
or pleaded in the plaint; it could not be 
raised for the first time in the second ap- 
peal, in the absence of express pleading. 


6. We propose to take up the first 
and second objections of Mr. Mukherjee 
together. It is no longer: disputed that. the 
predecessor of the respondent Sm. Indu 
Prova Ghose. caused two notices to quit 
to be issued and served on the appellant 
and both the notices were replied to by 
the appellant’s Advocate. The notice to 
quit dated February 22, 1955 (Ext. C) was 
replied to by the appellant’s Advocate on 
March 31, 1955 wherein it was disputed 
that. the appellant was a defaulter. It 
was further asserted therein that the 
notice of ejectment dated February 22, 
1955 was unlawful, invalid and inopera- 
tive in law and the appellant was not 
bound to comply with the same. A copy 
of the said letter has been marked Exhi- 
bit A/10 in the trial Court. Subsequent- 
ly, when the landlord issued the second 
notice to quit on May 10, 1955 (Ext 3) 
it was mentioned therein that the previous: . 
notice to quit, dated February 22, 1955 
was to be treated as cancelled. The ap- 
pellant replied to the said notice through 
his lawyer on May 30, 1955 denying that 
he was a defaulter and asserted that the’ 
notice to- quit was unlawful, invalid and 
inoperative in law and-his client was not 
bound to comply with the same. No ob- 
jection was however taken with regard 
to the averment that the earlier notice 
dated February 22, 1955 was to be treated 
as cancelled. It is against this background 
that we have to examine the question of 
waiver in the instant case. 


7. Section 113. of the Transfer of 
Property Act is in these terms: 

“A notice under Section 111, Cl. (h), 
is. waived, with the express or implied 
consent of the person to whom it is given, 
by any act on the part of the person 
giving it showing an intention to treat the 
lease as subsisting.” 

8. Mr. - Mukherjee appearing for 
the appellant contended that in order to’ 


276 Cal. [Prs. 8-9] 


constitute a valid waiver, not only there 
must exist an intention on the part of the 
person giving the notice to treat the lease 
ag subsisting but it could only be so done, 
© with the express or implied consent of the 
. parties to whom it is given. He relied on 
‘the decision of the Supreme Court in the 
case of Calcutta Credit Corporation Ltd. 
v. Happy Homes (P.) Ltd., (ATR 1968 SC 
471) and stated that if the party served 
with the notice accepts the notice and 
_ acts upon it, the party serving it, will be 
estopped from denying its validity. In 
.that case, the Supreme Court observed at 
page 474 that “if the notice is duly given, 
the tenancy stands determined on the ex- 
piry of the period of the tenancy: even 
if the party served with the notice does 
— not assent thereto, the notice takes effect.” 
- In the instant case, before the expiry of 
the period stipulated in the first notice, 
the appellant through his Advocate dis- 
puted the validity of the notice and as- 
serted that he was not bound to comply 
. with the same (vide Ext. A/10). It is, 
therefore, clear that the defendant refused 
to accept the earlier notice before the 
expiry of the period -stipulated in the 
notice, Ext. C and the landlord by issuing 
a subsequent notice on May 10, 1955 al- 
leging therein that the earlier notice 

tands cancelled, clearly intended the 
lease to subsist and the question of !and- 
lord unilaterally waiving the éarlier 

otice would not, therefore arise. Ilus- 
tration (b) to Section 113 of the Transfer 
of Property Act clearly shows that a 
tenant continuing to remain in possession 
of the demised premises after the expiry 
of the lease impliedly consents to waive 
-the first notice to quit, when the land- 
lord serves him a second notice indicating 
thereby his intention to treat the lease as 
subsisting, even after the termination of 
the period. The letter, Ext. A/10, clearly 
- shows that the appellant impliedly con- 
sented to waive the first notice and when 
the landlord indicated this intention to 
treat the lease as subsisting by issuing 
another notice, consent necessary for the 
purpose of constituting waiver, in our 
view, would be complete. It is worthy 
of note that although the defendant was 
. served with two notices, prior to the suit 
in the original written statement filed by 
him, no objection was taken that the ear- 
lier notice dated February 22, 1955 was 
sufficient to terminate his- tenancy. In 
paragraphs 5 and 9 of the written state- 
ment filed by the defendant appellant, the 
validity and sufficiency of the notice in 
question on which the suit was based, was 
disputed. But the defendant did’ not 
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choose to contend that the earlier notice 
was in fact never agreed to be waived by 
him. .Long after the filing of the written 
statement, the appellant filed an additionał 
written statement by inserting two more 
paragraphs in the defence, which have 
been numbered’ 5 {a) and 5 (b). In para- 
graph 5 (b) of the amended written state- 
ment, the defendant no doubt raised the 
issue of the earlier notice dated February 
22, 1955, but that was with regard. to the 
defaults alleged to have been committed 
by the defendant. In the said amended 
written statement also, the defendant 
never asserted that the earlier notice 
was sufficient to terminate his tenancy and 
the suit based on latter notice was there- 
fore not maintainable. For these reasons 
discussed above, we therefore, agree with 
Gupta, J. that the earlier notice must be 
taken to have been waived with the im- 
plied consent of the appellant. 


9. Mr. Mukherjee next contended 
that‘his client should be treated as a sta- 
tutory tenant within ‘the meaning of Sec~« 
tion 2(II) of the West Bengal Premises 
Rent Control Act, 1950 and the contrac- 
tual tenancy ceased to subsist as and from 
the date of the expiry of the first notice. 
We have already pointed out that the 
earlier notice in the instant case had been 
waived. Consequently, the question of a 
Statutory tenancy having come into ope- 
ration did not arise. We may in this con- 
nection refer to the decision of the Su- 
preme Court in the case of Ranjit Chan- 
dra Chowdhury v. Mohitosh Mukherjee, 
(AIR 1969 SC 1187). Mr. Mukherjee sought 
to rely on the decision of the Supreme 
Court in the case of Ganga Datt Murarka 
v. Kartick Chandra Das, (AIR 1961 SC 
1067) and drew our attention to the ob- 
servation made by the Supreme Court at 
page 1069 where it was observed that it 
was well settled that where a contractual 
tenancy to which the Rent Control legis- 
lation applies, has expired by efflux of 
time or by determination by notice to 
quit and the tenant continues is posses- 
sion of the premises, acceptance of rent 
from the tenant by the landlord after the 
expiration or determination of the con- 
tractual ‘tenancy will not afford ground 
for holding that the landlord had assented 
to a new contractual tenancy. The Su- 
preme Court there followed the earlier 
decision of the Federal Court in the case 
of Kai Khushroo v. Bai Jerbai, (AIR 1949 
FC 124). Ganga Dutt’s case came to be 
interpreted. by the Supreme Court in Ran- 
jit Choudhury’s case (Supra) and the Su- 
preme Court pointed out that.landlord: ac- 


1976 ~ Sachindra Nath v. 


cepting rent after termination of a tenancy 
does not assent to the creation of a new™ 
contractual . tenancy - but ‘to the continua- 
tion of the old tenancy. Their Lordships 
thereafter referred to Happy Homes’ case 
(AIR 1968 SC 471) pointing out that under 
Section 113 of the Transfer of Property 
Act a notice is waived by an act on the 
part of the person giving it showing an 
intention to treat the lease as subsisting, 
provided there is express or implied con- 
sent of the person to whom it is given. 
In the instant case, as we have already 
pointed out, there was implied consent on 
the part of the tenant to waive the first 
notice, with the result the old tenancy 
must be deemed to have’ continued and 
by the subsequent notice, that tenancy 
was sought to be termimated. In Ranjit’ 
Choudhury’s case, the tenant was served 
with á notice to quit dated August 11, 1955 
requiring him to quit and vacate with the 
expiry of the month of August, 1955. 
Thereafter the landlord accepted rent upto 
September, 1955 and went on accepting 
rent from November, 1955 to February, 
1956. Thereafter he served the second 
notice on February 9, 1956 requiring the 
tenant to quit and deliver up possession 
with the expiry of the month of February, 
1956. The Supreme Court held that the 
landlord by accepting rent did not ex- 
pressly assent to the creation of a new 
tenancy but the old tenancy continued, 
presumably under the same terms and 
conditions. We have already referred to 
the fact that the tenant appellant in the 
instant case before the expiry of the period 
referred to in the first notice, indicated 
his intention to continue in occupation of 
the premises thereby impliedly consent- 
ing to waive the notice and had actually 
continued in occupation of the premises 
after the expiry of the period stipulated 
in the said notice and the landlord by 
issuing a subsequent notice on May 10, 
1955 indicated his intention to treat the 
old lease as subsisting. The contention of 
. Mukherjee that the appellant became 
a statutory tenant after the expiry of the 
t notice cannot, therefore, be accept- 
ed. 
10. Lastly, Mr. Mukherjee’s con- 
tention that the question of waiver not 
having been raised or pleaded in the plaint 
should not have been allowed to be raised 
‘for the first time in the second appeal in 
the absence of express pleading cannot, in 
our view, be accepted, It was Mr. Mukher- 
jee’s client who was permitted to canvass 
this question.at the second appeal stage 
even though no specific objection was 
taken in the pleadings nor was any issue 


- Court allowed Mr. Mukherjee’s client to 
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framed or.tried before the first two Courts. 
The learned Judge sitting singly in 








canvass this point for the first time in the 
second appeal, and the appellant having 
done so is not, in our view, entitled ‘to 
fall back on this plea or to plead defect 
in the plaint. It is well settled that in an 
appeal under Letters Patent even a point 
involving a question of law, cannot be 
agitated for the first time, if the said point - 
was never taken either in the pleadings: 
or before the trial Court. In the case of 
Shanbaggakannu v. Muthu Bhattar, (AIR 
1971 SC: 2468), the Supreme Court held 
that in an appeal under the Letters Patent 
a point involving not only question of law 


-but also that of facts, cannot be allowed | 


to be agitated when-the point was never. 


_ taken in the plaint or before the trial 


Court, first appellate Court and High Court | 
in second appeal nor was it raised in the 
memorandum of appeal at any stage. That, 

in our view, is sufficient to clinch the 
issue. A Division Bench of this Court in 
the case of Assistant Collector of Central 
Excise v, National Tobacco Co. of India 
Ltd, (AIR 1967 Cal 269) also took the 
same view earlier. A new case, it was 
pointed out by the Division Bench, not. 
raised before the lower Court or in the . 
grounds of appeal although the appellant 
had an opportunity of amending the 
memorandum of appeal, could not be al- - 
lowed to be urged at the hearing and the 

Division Bench thereupon proceeded on 
the footing that Rule 10 of the Cen- 
tral Excise Rules (1944) applied which au- 


tomatically excluded Rule 10-A in that ~ 


case. We are, therefore, unable to accept 
the contention of Mr. Mukherjee more 
particularly as this point was allowed to 
be canvased before this Court in secon 

appeal at the instance of Mr. Mukherjee’s 
client and cannot, as such, be thrown out} ` 
in limine. This objection of Mr. Mukher-} 

jee therefore fails. 

Hence, for the reasons discussed above, 
the instant appeal fails and is accordingly 
dismissed with costs, 

A. K. JANAH, J. :— I agree. 

Appeal dismissed. 


AIR 1976 CALCUTTA 277 
SALIL KUMAR DATTA, J. . 
Sachindra Nath Sarkar and others, 
Petitioners v. Binapani Basu and others, 
Respondents, 
A. F. A. D. No. 631 ‘of 1975, D/- 30-3~ 
1976. 


CT/DT/A794/76/GNB 


278 Cal. = [Pr. 1] 


(A) Civil P. C. (1908), Section 109 — 
Finding that -there was no agreement 
among co-sharers and land was used as 
common pathway is one of fact and is un- 
assailable.in second appeal, (Para 6) 


(B) Specific Relief Act (1963), S. 38 
and S. 39 — Property jointly owned by 
co-sharers — Action by one co-sharer in 
excess of his rights — Injunction against 
co-sharer if and when can be granted. AIR 
1917 AIT 118, Dissented from. 


One co-owner is. not entitled to an in- 
junction restraining another co-owner 
from exceeding his rights in the common 
property absolutely and simply because he 
is a co-owner. Before an injunction can: 
be issued the plaintiff must establish that 
` be would sustain by the acts complained 

of some injury which -would materially 
affect his position or interfere with his 
enjoyment or accustomed user of the joint 
-property. The question as to what relief 
should be.granted is within the discretion 
of the Court which would be guided by 
consideration of justice, equity and good 
conscience in the circumstances of each 
case. (1886) ILR 14 Cal 189 and (1886) ILR 


14 Cal 236 and AIR 1919 Pat 445 and AIR. 


1928 Mad 810 and AIR. 1930 Cal 341 and 
AIR 1947 Bom 394 and AIR 1951 All 199 
` (FB) and AIR 1951 Sau 85, Rel. on; AIR 
1917 All 118, Dissented from. (Para 18) 

(C) Specific Relief Act (1963), S, 38 
and S., 39 —- Common passage owned. by 
co-sharers flanked by their houses on both 
sides — Co-sharer C proposing to construct 
balcony projecting over common passage 
—- Other co-sharers held were not. entitled 
to permanent injunction restraining C. AIR 
1917 All 118. Dissent, 

Where a common passage about 200 
feet long and 5} feet wide was owned by 
co-sharers A, B, C and others and was 
flanked by the houses of A and B on one 
side and by the houses of C and: others on 
‘the other side and A and B instituted a 
suit for permanent injunction to restrain 
C from constructing the proposed balcony 
16’X 24’ feet projecting over the common 
passage and supported by the first floor 
roof of. C’s house without any support 
from pillars on the land of the common 
passage, it was held that A and B were 
not entitled to the injunction prayed for 
as it was. not. established that by the pro- 
posed construction they would suffer an 
injury. which would materially affect their 
position or enjoyment or accustomed user 
of the common passage such as ingress and 
egress, space for repairs, passage for light 
and air and rain water and laying of elec- 
tric wires. (1886) ILR 14.Cal 189 and (1886) 
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ILR 14 Cal 236 and AIR 1919 Pat 445 and 
AIR 1928 Mad 810 and AIR 1930 Cal 341 
and AIR 1947 Bom 394 and AIR 1951 All 
199 (FB) and AIR 1951 Sau 85, Rel. on:. 
ATR 1917 All 118, Dissent. (Paras 1, 19, 20) 

(D) West Bengal Estates Acquisition 
Act (1 of 1954), Section 52 — Plot jointly 
owned in undivided shares by co-owners 
vesting in Government — Plot continuing 
to be joint even after vesting — Position 
of co-owners indicated. 

No doubt after vesting of raiyat’s inte- 
rest an undivided share in land can be 
subject-matter of a separate tenancy and 
can constitute a holding of a raiyat or 
under-raiyat and if the -plot continues to 
be jointly owned after vesting even as 
part of their separate tenancy they be- 
come joint owners of such plot and are 
subject to the legal rights and equities of 
co-sharers amongst themselves under the 
general law and such rights have not been 
taken away by the laws of land reforms 
and continue. to be in full force and effect 


‘except in regions specially covered by the. 


relevant statutes, AIR 1972 Cal 502, Rel. 
on. (Para 5) 
Cases Referred: - Chronological Paras 
AIR 1972 Cal 502 = 76 Cal WN 1058 ee) 


ATR 1951 All 199 -= 1951 All LJ .196 or) 


AIR 1951 Sau 85 = 4 ‘Sau LR 213 17 
AIR 1947 Bom 394 = 49 Bom LR 84 .15 
AIR 1930 Cal 341 = ILR 57 Cal 92 14 
AIR 1928 Mad 810 = 108 Ind Cas 69 . 13 
AIR.1919 Pat 445 = 52 Ind Cas 543 12 
AIR 1917 All 118. = 15 All LJ 293 . 
AIR.1914 Cal 362 = 18 Cal WN 176. 7 
(1886) ILR 14 Cal 189 10 
(1886) ILR 14 Cal 236 l 11 


Gopal Chandra Mukherjee and Pijush 
Kanti Ray, for Petitioners; Manindra Nath 
Ghosh, Tapas Chandra Roy and Alak 
Chakravarti, for Respondents. 

JUDGMENT :— This is an appeal 
against judgment and decree of reversal. 
Plot Number 83 Mouja Andul P. S. San- 
krail is a common passage in: which the 
plaintiffs and the defendants, as trans- 
ferees, are co-sharers. The common pas- 
sage is flanked on one: side by. the houses 
of the plaintiffs Nos. 1 and 2 and on the 
other side by the houses of the plaintiff 
No. 3 and other defendants. According to 
the plaintiffs’ case, the common ‘passage 
was created for ingress and egress, space 
for repairs of structures, passage for light 
and air, and-rain water and also for lay- 
ing electric wires. There was an agree- 
ment to keep the. common passage open 
to the.sky for beneficent enjoyment of 
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the dwelling houses on either sides of the 
common passage and their privacy was 

ereby maintained. The defendants by 
force completed all arrangements to con- 
struct a balcony from their house over 
the common passage. It was said that the 
defendants had no right to make such con- 
struction, which if made would cause 
permanent obstruction to the common 
passage and change its nature and charac- 
ter causing irreparable injury to the other 
owners, the plaintiffs. The plaintiffs in 
|the circumstances instituted the suit for 
permanent injunction restraining the de- 
fendants from making any construction 
over the common passage. 


2. The defendants filled their 
written statement denying that there was 
any agreement among co-sharers to keep 
the common passage free upto the sky. 
Further, it was said, there would be no 
obstruction: to the common passage as the 
balcony 16¢’X 2’, would be supported by 
the first floor roof of the defendants’ 
house, covering only an insignificant por- 
tion of the common passage while there 
would be no occasion for affecting the light 
and air to the plaintiffs’ residences as they 
are far away from the proposed balcony. 

3. The learned Munsif, on a trial 
of evidence, held that every co-sharer has 
the right to use every part of the joint 
pathway, which was not a public’ path- 
way. The proposed construction would 
reduce the gap of 54’ to 3’ encroaching the 
pathway. The defendants had no such 
right to encroach the common pathway 
and the question of encroachment of light 
and air or of agreement was immaterial 
The suit was accordingly decreed and the 
defendants were permanently restrained 
from making any construction over the 
common passage, 


4, The appellate Court reversed 
the decree on the finding that the suit 
passage after vesting of raiyat’s inte- 
rest on enforcement of Chapter VI of the 
West Bengal Estates Acquisition Act, 1953 
was no longer common. The common 
passage was recorded in four khanda 
kihatians, Khatian Nos. 113 and 53 in the 
name of the plaintiffs in .04 and .01 sataks 
while khatian Nos. 54 and 932 in the name 
of the defendants in nil and .01 sataks 
respectively. Relying on the decision in 
Madan Mohan v., Sishu Bala, AIR 1972 
Cal 502 (FB), the Court held that as- the 
co-sharers of the holding ceased to be co- 
sharers and each raiyat of- the holding be- 
came a direct tenant under the State in 
Tespect of the holding he is entitled to 
retain, the common ‘passage ceased to be 





Sachindra Nath v. Binapani Basu (S. K. Datta J.) 


‘separate tenancy and ean constitute a 
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a common passage from the date of vest- 
ing. There was no proof that the pro- 
posed projection would be beyond the 
portion of the defendants’ khatian and no 
agreement to keep the suit land free was 
established. Accordingly the appeal was 
allowed and the suit was dismissed. The 
present appeal is agdinst this decision. 


5. Before we proceed to consider 
the points in controversy in appeal, thel 
appellate judgment holding that common 
passage was no longer common after en- 
forcement of Chapter VI may be examin- 
ed, There is no dispute that after vesting 
of raiyat’s interest an undivided share in 
the land can be the subject-matter of a 


holding of a raiyat or under-raiyat as has 
been held in the said decision. If a‘ plot 
of land continues to be jointly owned in 
undivided’ share by different persons after 
vesting even as part of their separate 
tenancy, they become joint owners of 
such land and are subject to the legal 
rights and equities of co-sharers amongst 
themselves under the general law. Such 
rights have not been taken away by the 
laws of land reforms and the laws of co- 
ownership continue to be in full force and 
effect except in regions specially covered 
by the relevant statutes. 


6. The finding of the Courts below 
that no agreement amongst co-sharers re- 
garding use of the suit land was estab- 
lished except that the land was used as 
Private pathway is unassailable in this 
appeal as a finding of fact. It is also evi- 
dent on the defence case that the pro- 
posed balcony will have no support from 
the ground obstructing free and unm 
restricted use of the land. The question 
for consideration is the extent of the right 
of one co-sharer to an injunction in res- 
pect of any action by the other co-sharer 
in excess of his rights in the land joint- 
ly owned by them in undivided shares. 

7. Mr. Gopal Chandra Mukherjee 
learned Advocate appearing for the plain- 
tiffs-appellants referred to the decision in 
Israil v. Samser Rahman, 18 Cal WN 176 
= (AIR 1914 Cal 362) in which it was held 
that the possession of a portion of joint 
property by one co-sharer does not neces- 
sarily constitute ouster of the other co- 
owners. But it does not follow that be- 
cause one co-owner is in sole occupation 
of a portion of the joint property with 
the tacit or express consent of his co- 
sharers, he is entitled to change the nature 
of that possession or to use the property 
in a mode different from that in which it 
has been previously used. 
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8 Mr Mukherjee strongly relied 
on the decision in Shibba Mal v. Nauranz 
Mal, AIR 1917 Ail 118 in which the Divi- 
sion Bench in Letters Patent appeal, set 
aside the judgment of the single Judge 
with the following observations :— 

a -He (the learned Judge) 
seems to have thought that just as a pri- 
vate individual cannot maintain a suit in 
respect of a public highway without show- 
ing special damage so also one of two 
joint owners of a piece of land which has 
been used as a passage cannot maintain 
a suit, unless he can show that the right 
of passage has been substantially inter- 
fered with. The reason why a private 
„individual. cannot maintain a suit in res- 
pect of public property is because the 
property does not belong to the private 
individual. But one joint owner of pri- 
vate property has no right to do anything 
which will make the joint property more 
exclusively his. It cannot for a moment 
be disputed that if the land, instead of 
being used as a passage, had been left 
waste the defendant would not have been 

“entitled to have built a balcony project- 
ing over the land. In our opinion, the 
fact that the land was used as a passage 
can make no difference whatsoever.” 
It was contended that a joint owner is 
- entitled, as of right, to an injunction res- 
training other co-sharers from using the 
joint property which would make the pro- 
perty more exclusive to them. 

9. Mr. Manindra Nath Ghosh, with 
Mr. Tapas Chandra Roy and Alak Chakra- 
_varty learned Advocates for the defendant 
submitted on the other hand that the 
above decision is not a correct enunciation 
of the principle of law. The decisions of 
the. Calcutta High Court lay down that a 
joint owner is not entitled as of right as a 
-joint owner to restrain another joint owner 
in his acts without consent of the other 
joint. owners in respect of any portion of 
the joint property unless special damage 
thereby sustained is established by the 
complaining joint owner. It was further 
submitted that the Allahabad High Court 
.decision was not even subsequently follow- 
_ ed by the said High Court and other High 
‘Courts have followed the view laid down 
by this Court in cases noted below. 


10. In the Shamnugger Jute Fac- 
tory Co. Lid. v. Ram Narain Chatterjee, 
(1886) ILR 14 Cal 189, it was held that 
granting of injunction under Sections 54 
and 55 of the Specific Relief Act, 1877, is 
regulated by the principles of equity acted 
upon by the Courts of Equity in England 
' and long since introduced in this country 


Sachindra Nath v. Binapani Basu (S. K. Datta J.) 
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es the principles of law were in accord- 
ance with equity and good cónscience, The 
Court- observed that in respect of various 
kinds of proprietary rights, such as to 
restrain the infringement of easements 
and other rights in many cases injunctions 
have been granted; 

“But we are not aware of any deci- 

sion which establishes the broad proposi- 
tion contended by the plaintiffs. that one 
co-owner is entitled to an injunction res- 
training another co-owner from exceeding 
his rights, absolutely. and without refer- 
ence to the amount of damage to be sus- 
tained by the one side or the other from 
the granting or withholding of the iniunc- 
tion.” . 
The Court held that the granting of an 
injunction is a matter of the judicial dis- 
cretion of the Court. and the award of 
money damages to the plaintiffs bv the 
District Judge was approved. 


11- In Joy Chunder Rukhit v. 
Bippro Churn Rukhit, (1886) ILR 14 Cal 
236, it was observed following the above 
and earlier decisions that before a Court 
will, in the case of co-sharers, make an 
order directing that a portion of the 
joint property alleged to have been dealt 
with by one of the co-sharers without the 
consent of the other should be restored to` 
its former condition (as. for instance, 
where a tank has been excavated), a plain- 
tiff must show that he has sustained, by 
the act he complains of some injury 
which materially affects his position. It 
was held while dismissing the suit that 
a portion of the land on which a tank has 
been excavated by the defendant was fit 
for cultivation does not constitute an in- 
jury of a substantial nature such as would 
justify an order of that nature. 

12. In Ram Nandan v. Jai Gobind, 
AIR 1919 Pat 445. the decision in Shibba 
Mal’s case AIR 1917 All 118 though con- 
sidered was not followed and the Court 
followed the Calcutta High Court decisions, 
It was laid down that before a Court will. 
in the case of a co-sharer, make an order’ 
directing that a portion of the joint oro- 
perty alleged to have been dealt with by 
one of the co-owners without the consent 
of the other should be restored to its 
former condition a plaintiff must ‘show 
that he has sustained, by the act he com- 
plains of, some injury which materially 
alters his position. 

13. In S. S. V. Krishnan Pillai v 
Kilasathammal, .AIR 1928 Mad 810, ' the 
Court was considering thé eréction of a 
platform and a shed thereon over a lane 
of 5} feet wide used by both parties as 
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passage with the defendants’ buildings on 
both sides of the passage. While confirm- 
ing order of removal of the support, the 
Court on the balance of convenience took 
nto consideration if the encroachment of 
čommon rights committed by the defen- 
dant resulted in interference of the plain- 
tifs enjoyment of accustomed user of the 
lane and refused the injunction prayed for. 


14, In Akshay Kumar v. Bhaja- 
gobinda Shaha, AIR 1930 Cal 341, the 
Court noted the view of the Allahabad 
High Court that one of the several joint 
owners of land is not entitled to erect a 
building upon the joint property without 
consent of the other joint owners not- 
withstanding that the erection of such 
building may cause no direct loss to the 
other joint owners. The Court also noted 
that this view was not consistent with the 
line of decisions of this Court which held 
‘that there is no such broad proposition 
that one co-owner ig entitled to an injunc- 
tion restraining another co-owner from 
exceeding his rights absolutely and with- 
out reference to the amount of damage to 
be sustained by the one side or the other 
from the granting or withholding of in- 
junction. i 

15. The above principle laid down 

by this Court was followed in Manilal 
Ratanchand v. Nanubhai, AIR 1947 Bom 
394 and an injunction limited to exceed- 
ing projection of the balcony beyond two 
feet of five feet lane was granted against 

the defendants. 


16. The Full Bench of the Allaha- 
bad High Court in Chhedilal v. Chhotey 
Lal, AIR 1951 All 199 considered all the 
relevant decisions on the subject and held 
that question of what relief should be 
granted to the plaintiff in event of the 
invasion of his rights will depend on the 
circumstances of each case and there can 
be no inflexible rule as to the circum- 
stances in which the relief for demolition 
and injunction should be granted or re- 
fused. The relief may be granted if the 
evidence establishes that the plaintiff can- 
not be adequately compensated at the 
time of partition and that greater injury 
will result to him by refusal of the relief 
than by granting it. On the contrary if 
material and substantial injury will be 
caused to the defendant by granting of the 
relief, the Court will no doubt be exer- 
cising proper discretion in withholding the 
relief. ~- 

. 17. In Khimji -Mulji v. Popatlal 
_ Bhanji, ATR 1951 Sau 85, a case. strongly 
relied on by the defendants, following the 
Calcutta decisions and on a conspectus of 
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the relevant cases the Court refused an 
injunction when the projection over com- 
mon passage was 34 feet at a height of 
over 12 feet and no inconvenience or dis- 
comfort was likely to be caused to the 
plaintiff nor his right of way was. likely to 
be injured by the overhanging balcony. 

18. Consistent with the decisions, 
of this Court.-the position in law is as 
follows :— 

(a) the co-owner is not entitled to an 
injunction restraining another co-owner 
from exceeding his rights in the com- 
mon property, absolutely and simply be-|- 
cause he is a co-owner. 

(b) ‘before an injunction can be issued, 
the plaintiff has to establish that he would 
sustain, by the act he complains of some 
injury which materially would affect his 
Position or his enjoyment or accustomed 
user of the joint property would be 
inconvenienced or interfered with. 

(c) the question as to what relief 
should be granted is left to the discretion 
of the Court in the attending circumstances 
on the balance of convenience and in 
exercise of its discretion the Court will 
be guided by consideration of justice.) 


. equity and good conscience. 


19. We shall now consider the evi- 
dence adduced on behalf of the plaintiffs.) 
According to the plaint, the proposed con- 
struction will interfere with egress and 
ingress over the passage, space for scaf- 
folds for repairs, light and air. movement 
of rain water as also with laying of over- 
head electric wires and privacy of the 
plaintiffs families. It has also been stated 
that opposite to the proposed construction 
across the common passage there is the 
boundary wall of the plaintiffs and there- 
after, lies their tank. In evidence the case 
was made that the proposed construction 
will seriously interfere with the passage 
of light and air. There is also indirect 
hint about interference with privacy as 
their bath rooms and latrines are stated 
to be ‘by the side of the proposed balconv. 
It was also said that if the proposed con- 
struction is permitted, the passage will be 
converted into a tunnel as the other co- 
owners would start constructions project- 
ing over the balcony. 

20- It may be mentioned here that 
the plaintiffs came to Court at the earliest 
opportunity before the defendants could 
start the construction and the injunction 
thas been continuing. Delay in moving 
the Court has been held in many cases as 
fatal to the grant of any relief which is 
not the case here. The proposed construc- 
tion cannot be deemed to be ouster of the 
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other co-owners from the common passage 
and this has not been disputed. The plain- 
tiffs. however. must establish that they 
would suffer an injury which would mate- 
rially affect their accustomed user of the 
common passage. As the proposed con- 
struction will have no support from pil- 
lars on the land of the common passage 
and will be situate on the level of the 
existing first floor of the building of the 
defendants, there will be no obstruction 
to the user of the common passage. There 
is no evidence that the proposed balcony, 
whch will be projecting not more than 
2)’X16# over the common passage, of 
about 200 feet, will obstruct the taking 
of overhead electric lines through the 
common passage. Obstruction of light 
and air, as contended, does not appear to 
interfere with the accustomed user or 
enjoyment of the common passage by the 
plaintiffs. On the materials on record, 
the plaintiffs have not been able to estab- 
lish that they would suffer such injury as 
would materially affect their position or 
enjoyment or accustomed user of the 
common passage. The appeal accordingly 
must fail and is dismissed though for rea- 
sons different from those of the appellate 
Court as indicated above. There will be 
no order for costs in the circumstances. 

21. Mr. Roy prays for leave to ap- 
peal under Clause 15 of the Letters Patent 
and leave is granted. 





Appeal dismissed. 
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Saktipada Mandal and others, Peti- 
tioners v. Collector, District Hooghly and 
others, Opposite Parties. 

C. R. No. 19844 (w) of 1975. D/- 20-1- 
1976. 

(A) West Bengal Land (Requisition 
and Acquisition) Act (1948), Section 3 — 
“Public purpose” — If acquisition of land 
is for public purpose, it is not for Court 
to examine whether particular object 
would be achieved by acquiring particular 
land or not. AIR 1958 Cal 510, Followed. 

` (Para 5) 

(B) West Bengal Land (Requisition 
and Acquisition) Act (1948), Section 3 — 
Order of requisition without giving notice 
— Not invalid. (Natural Justice — Princi- 
ples of). 


The West Bengal Land (Requisition 
and Acquisition) Act, 1948. empowers re- 
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quisition and acquisition for public pur- 
pose, The object of the Act would be 
completely frustrated if the concept of 
natural justice is introduced therein. Fur- 
ther, having regard to the scope of juris- 
diction of the Court to examine the vali- 
dity of an order which has been passed 
for public purpose the principles of natu- 
tal justice cannot be read consistently 
with the provisions of the Act. As the 
Act does not contemplate giving of a 
notice before an order of requisition is 
passed, such an order without giving 
notice cannot be challenged on the ground 
of violation of the principles of natural 
justice. ATR 1972 Cal 8, Followed. 

(Para 9) 
Cases Referred: Chronological Paras 


AIR 1975 SC 596 = (1975) 2 SCR 407 9 
AIR 1975 SC 1331 = 1975 Lab IC 881 9 
AIR 1974 SC 2249 = (1975) 2 SCR 93 4,7 
AIR 1972 Cal 8 = 75 Cal WN 831 9: 
AIR 1971 SC 40 = 1971 Lab IC 8 9 
AIR 1970 SC 150 = (1970) 1 SCR 457 9 
AIR 1958. Cal 510 


Rathindra Nath Bhattacharjee and 
Amalbaran Chatterjee, for Petitioners; 
P. K. Sengupta, G. N. Roy and S. Gupta. 
for Opposite Parties. 


ORDER :— In this application under 
Article 226 of the Constitution of India, 
the petitioners are challenging an order 
of requisition of land under Section 3 (1) 
of West Bengal Land (Requisition and 
Acquisition) Act, 1948 (hereinafter refer- 
red to as the said Act) passed by the res- 
pondent No. 1. The petitioners’ case as 
made out in the vetition is as follows: 


The petitioners are inhabitants of the 
village named Anur situated in the dix 
trict of Hooghly on the border line of the 
district of Bankura. The said village was 
a non-irrigated area and there was a lot 
of difficulties in cultivation of paddy. On 
the representation of the villagers of the 
said village, the State Government has 
installed. about 8 years ago, a deep tube 
well in the northern part of the village 
for irrigation facilities in the said village. 
It is stated that the said deep tube well 
is the only source of irrigation in the said 
village and because of the said tube well, 
the taxes are being regularly_collected by 
the State Government from the said vil- 
lagers. The lands which are provided 
with the irrigation facilities from the said 
tube well have been set out in the peti- 
tion. It is alleged that the Government 
of West Bengal has brought out a scheme 
of digging a canal from the river Kangsa-~ 
bati which is popularly known as Kangsa- 
bati Project. The canal dug out from the 
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river Kangsabati has been- ‘numbered as 
canal No. 25 from which ‘various sub- 
canals are being taken inside the -village 
of that part of the district of Hooghly 
and also Bankura. ( 
nals has now been determined to. be taken 
through the area where the aforesaid deep 
tube well was installed. It is alleged that 
excavation of the canal would undoubted- 
ly provide irrigation facilities to the vil- 
‘lagers but not better than the deep tube 
well. It is alleged that from the deep 
tube well, water is available throughout 
the vear, whereas in the case of canal it 
will be a case of regulated and limited 
supply of water and that also not through- 
out the year. It is alleged that the de- 
cision ef the Government to remove the 
deep tube well is detrimental and pre- 
judicial to the interest of the villagers. 
The villagers including the petitioners 
met the Block . Development Officer. 
Goghat, Hooghly and represented before 
him whereby they demanded a change of 
the route of the said canal so that the 
areas where the deep tube well is already 
providing sufficient irrigation facilities 
are not affected.. It appears that by his 
letter dated 28th February, .1973, the 
Block Development Officer forwarded the 
mass petition submitted by the cultiva- 
tors of the Anur Deep Tube Well Centre 


to the Executive Engineer, Kangsabati: 


Project. In the said letter he expressed 
hig opinion that the existing alignment of 
the proposed sub-canal falls within com- 
mand area of Anur Deep Tube Well Cen- 
tre and in the event of execution of the 
same through the said alignment, good 
quality multiple cropped agricultural 
lands will be affected. The Block Develop- 
ment Officer also requested the Executive 
Engineer to consider the case and arrange 
change of alignment suitably to avoid the 
‘common area of the Deep Tube Well Cen- 
tre as far as possible for more agricul- 


tural production. It further appears that’ 
there were further representations to that 
effect including a- representation by one. 


Nemai Chandra Mondal and one Chandi 
Das Mandal who are Government nomi- 
nees to the Irrigation Committee of the 
said deep tube well. It appears that the 
Assistant Engineer, Agri-Irrigation Hoogh- 
ly, II, Arambagh, also wrote a letter to 
the Executive Engineer, Kangsabati Pro- 
ject Bishnupur Division on 9th October, 
1975 stating that it has been reported that 
the Executive Engineer is going to exca- 
vate a drainage channel from. the main 


canal of Kangsabati river which is to be 


passed through commanding area. of Anur 
Deep Tube Well Centre. 
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In that. event,: 
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the Assistant Engineer. requested the Ex- 
ecutive Engineer to look into ‘the matter 
personally so that the’ alignment of the 
proposed. canal is changed in such a way 
that the existing commanding area of the 
said deep tube well is not affected. Even 
thereafter, there was a mass petition and 
a@ representati against the proposed 
scheme for construction of the said canal. 
In spite of the same, it appears that by 
an order dated 2nd December, 1975 the 
Additional District Magistrate Hooghly, as 
Collector under the said Act, requisitioned 
the lands specified in the said order under 
sub-section (1) of Section 3 of the said Act 
for excavation of the said canal in con- 
nection with the Kangsabati Project. 
When the possession was sought .to be 
taken on behalf of the respondents pur- 
suant to the same, this application -was 
moved before this Court and a Rule nisi 
was issued by me on 19th December, 1975. 


2. Mr. Bhattacharjee, learned Ad- 
vocate appearing in support of the Rule, 
raised threefold submissions before me in 
challenging the said order of requisition. 
He firstly contended that the order suffers 
from non-application of mind because the 
authority was not aware for what reason 
the property was required and he did not 


` form the requisite opinion which is :condi- 


tion precedent to the exercise of power 
under Section 3 of the said Act. It is. 
necessary for the purpose here to set out 
the. provisions of sub-section (1) of Sec- 
tion 3 of the said Act which is as follows: 


“Section 3(1)}—If the State Govern- 
ment is of opinion that it is necessary ‘so 
to. do for maintaining supplies and ser- 
vices essential to the life of the com- 
munity or for providing proper facilities 
for transport, communication, irrigation 
or drainage, or for the creation of better 
living conditions in rural or urban areas, 
not being * * * * * * * * an industrial or 
other area excluded by the State Govern- 
ment by a notification in this behalf, by . 
the construction or reconstruction of dwel- 
ling places for people residing in such 
areas,. the State Government may, by. 
order in writing, requisition any land and 
may make such further orders as appear 
to it.to be necessary or expedient in con-’ 
nection with the requisitioning.” 

In this connection Mr. Bhattacharya drew 
my attention to the annexure to the peti- 
tion which contains according to him the 
relevant order, the relevant portion -of 
which is as follows :. 

- “Whereas in my opinion it is neces- 
sary for maintaining supplies and: services - 
essential to the life of the commumity/ 
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communicabon/irrizaton/dra, nage viz... for 
Excavation of Dist. No. 25 (M-1) of the 
B. C. from CH. 79.40 to CH. 145.11 in 
connection with Kangsabati Project...... 
sses to requisition the land(s) des- 
erthed in the schedule below/overleaf.” 

-Mr, Bhattacharya submitted that the sec- 
tion contemplates that such requisition 
can ‘be made provided the State Govern- 
ment forms the opinion that it was neces- 
sary to requisition the land for the objects 
stated therein. The section provides for 
alternative objects and requisition can be 
made for one or more of the same. The 
authority concerned has in his order 
merely quoted the section and put the 
objects of requisition in alternative 
manner. Various objects have been speci- 
fied with an oblique. That shows that the 
authority concerned did not apply his 
mind but has blindly set out all the pur- 
poses in the order. Accordingly, there 
was non-application of mind in making 
the -said order and the condition prece- 
dent for the exercise of the power under 
Section 3 has not been complied with. 

" 3. The real submission of Mr. 
Bhattacharya centres around the language 
of the order. Accordingly, I asked Mr. 
Bhattacharya to produce the copy of the 
order served on the petitioner in this case. 
‘From the copy so produced, it was clear 
that the copy annexed to the petition was 
not the correct copy of the order served. 
Having regard to the same, I called for 
the original order of requisition in this 
case from the records of the. respondents 
which was produced before me. From 
there it appears that the language of the 
order was to the following effect. I have 
produced the same as it is, including the 
crossed out (here underlined) portion :— 

“Whereas in my opinion it is neces- 
sary for the purpose of maintaining sup- 
plies _and_services essential to the life of 
the community providing proper faci- 
lities for transport/communication/irriga- 
tion/drainage viz. for excavation of Distri- 
butory No. 25 (Minor N. 1) of Kotulpur 
Branch Canal from Chainage 179.40 to 
Chainage 145.11 to requisition the lands 
in connection with the Kangsabati Re- 





servoir Project described in the schedule 


below/overleaf.” 

From it is quite clear that the contention 
of Mr. Bhattacharya to this effect is not 
well-founded and it is misconceived. This 
requisition was made and the required 
opinion was formed on the basis that the 
requisition of the lands concerned is neces- 
sary for the purpose of a canal in connec- 
tion with Kangsabati Project and that is 
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for the purpose of providing proper faci- 
lities for irrigation/drainage. According- 
ly, there is no merit in this contention of 
the petitioner and I reject the same. I 
hold that the condition precedent to the 
exercise of power under Section 3 has 
been duly complied with in this case and 
that the order has been passed on proper 
application of mind. 


4. The second contention of Mr. 
Bhattacharya was to the. effect that this 
land could not be acquired for the pur- 
pose as alleged in the order because it 
would not serve the alleged purpose for 
which it is sought to be requisitioned. On 
the other hand, it was alleged that the 
persons in the area’in question would 
suffer as a result of such project for vari- 
ous reasons e.g. they will have to pay 
two taxes, one for the project and another 
for the canal, they would not be prov'd- 
ed with water during the summer season: 
the deep tube well would be removed. 
Accordingly, he submitted that the order 
was made in colourable exercise of power. 
In this connection Mr. Bhattacharya relied 
on the decision of M. A. Rasheed v. State 
of Kerala reported in AIR 1975 SC 2249. 


5. Before I deal with the allega- 
tions made by the petitioner to this effect 


`I should point out that whether the pur- 


pose of requisition or acquisition is “publie 
purpose” and whether the purpose is 
within the scope ofthe Act in question or 
not may be examined by the Court. But 
if the requisition or acquisition is for 
public purpose and the order is passed for 
a purpose within the scope of the Act, 
then that is an end to the matter so far 
as the Courts are concerned. It is not for 
the Court to examine whether that object 
or purpose can be achieved by acquiring 
or requisitioning a particular land or not. 
It is a matter entirely for the. Govern- 
ment and its officers to ascertain. The 
Courts cannot interfere in such a case and 
say whether a particular object would be 
achieved by the particular land or not. 
Reference may be made in this connec- 
tion to the tase of Sachindra Nath Mu- 
kherji v. State of West Pear reported 
in AIR 1958 Cal 510. 


6. It may be that in particular 
cases it can be shown that the power exer- 
cised was totally in colourable exercise of 
power. However, that is not the case 
here. In this’ connection I may set -out 
certain materials as disclosed by the res- 
pondents in their affidavit which would 
clearly show that this project has’ been 
started and the canal is being excave’ed 
with the bona fide object of benefiting 
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the public at large. ‘I make it quite clear 


that I am not going into the said facts for - 


the purpose of scrutinising or ascertain- 
ing the correctness of the same, which I 
cannot do. I am merely setting out the 
same for the limited purpose of showing 
that there is enough material on record 
to show that this is not a colourable exer- 
cise of power. 


“4, This deponent states that the peti- 
tioners are all residents of the Anur vil- 
lage which is one of about eight villages 
whose cultivators will be benefited by the 
supply of water from the said canal if it 
is allowed to the construction of the pro- 
posed alignment. 

5 (a). This deponent states that sub- 
canal in question is named as minor one 
of distributory No. 25 of Kotalpur branch 
canal. The length of the canal is about 
3 miles of which excavation of a consider- 
able portion is already in progress. The 
net irrigable area is 1343 acres of land on 
both the sides. 

(b) The alignment of the said pro- 
posed canal was made after spot enquiry 
as regards land survey to ensure uniform 
distribution of water on both the sides of 
‘the canal and “Reduced naval” of the 
Jand, minimum cost, advantage of the 
peasants under the command area etc. This 
deponent further states that all the pros 
and cons of the advantages and dis- 
advantages of the said alignment of the 
canal were taken into consideration at the 
time of selecting the site for the said 
canal and the said alignment was consi- 
dered as the best, convenient, less expen- 
sive and only possible site for the said 
canal from the technical point of view. 
The alignment of the said canal is more 
or less running over the ridge which will 
ensure even supply of water to both sides 
of the ridge. Otherwise the ridge would 
be an obstruction to the flow of water to 
one side resulting in water logging. . 

(c) This deponent states that the 
Kangsabati project authorities are pro- 
ceeding with the excavation work of the 
said canal in full swing with a view to 
complete the said canal within two months 
from this date. So that it would. be pos- 
sible for the department to make the ir- 
rigation water available on the lands on 
‘both sides of this canal during the en- 
suing Kharif season i.e. from 1st July 
1976.to 31st October. This deponent fur- 


ther states that the quantity of water to_ 


be supplied through the canal will be re- 
gulated as per field requirements for 
optimum growth and maturity of the 
aman paddy. There is no proposal for 
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supplying water from this canal during 
the “Rabi” or summer seasons. 

_ (a) This deponent states that the ir- 
rigation water is being supplied from 
deep Tube Well to only about 100 acres 
of land. The tax on supply of irrigation 
water is imposed on the basis of seasons 
and crop. The successful supply of irriga- 
tion water by the deep Tube well depends 
on many factors which are beyond. the 
control of operation viz. failure of 
machines, shortage of electricity, disorder 
of pump etc. This deponent states that 
the said canal. will not in any way affect 
the existing facilities enjoyed by the peo- 
ple of ‘Anur’ Deep Tube well area as suit- 
able action will be taken by the irrigation 
and water works department. On the 
contrary this will provide additional ir- 
rigation facility in addition to the exist- 
ing one and one can be kept as standby 
for others failure. 


(e) This deponent further states and 
submits that there is no basis for any ap- 
prehension of double payment for’ supply 
of water for irrigation of one seasonal 
crop since once the cultivators will pay 
the amount for a supply of irrigation 


` water for a particular season from any of 


two sources, will not be required to pay 
any more for the supply of water for the 
same ‘seasonal crop. There is also no basis 
for.any apprehension that the deep tube- 
well will be removed and the supply of 
water from the said deep tube well will 
be stopped immediately after the Kang- 
sabati project. Neither the petitioners re- 
ferred to any decision of Government for 
removal of deep tube well and stoppage 
of the supply of water from the same 
after starting the supply of water from 
the Kangsabati project, nor your peti- 
tioner has any knowledge of the decision 
of the removal of the deep tube well by 
the Government. i 

(£) This deponent states that the said 
huge area of land i. e. 1343 acres to which 
water will be supplied for irrigation from 
this canal includes lands of about 8 vil- 
lages and there is no reason why these 
people should be deprived -of such facili- 
ties. ; 

(£) This deponent states that the said . 
alignment of the canal` is at different 
points about 1000 to 1500 yards away 
from the deep tube well in the said vil- 
lage and at the nearest point when it- 
passes to plot No. 767, the same is about 
300 yards away from the said deep tube 
well. It is further evident from the plan 
which has been’ submitted by the peti- 
tioners along with their representation 
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dated 15-9-1975 addressed to respondent 
No. 3 that the distance at the nearest 
point on the map is about 3 inches and 
the said map was drawn on the basis of 
the scale of standard mouza map whose 
scale is 1”=330ft. and as such the align- 
ment of the said land is already placed 
more than 300 yds. (approx) away from 
the said tube well. 


This deponent craves leave to refer 
-to the said map along with ‘the standard 
Mouza Map (alignment land plan) at the 
time of hearing. 

(h) This deponent states that the 
cultivators of about 8 villages will be 
benefited if the said canal is excavated in 
the proposed alignment. This deponent 
received a mass petition dated 19-9-1975 
from the cultivators of the said villages 
raising objection against any change in 
proposed alignment which according to 

- them will adversely affect the cultivators 
of the said villages. 

(i) This deponent craves leave to refer 
the same at the time of hearing. ‘This 
deponent has already stated hereinbe- 
fore that the excavation in a considerable 
part of the said alignment is already in 
progress, and the rest is expected to be 
‘completed by next two months. This de- 
ponent further states that all steps have 
already been taken to complete the said 
canal on the proposed alignment includ- 
ing the requisition proceeding and change 
of alignment at this stage will bring in 
more complications and delay and defeat 
the purpose of the supply of water for 
the irrigation purpose for another con- 
siderable period due to which large num- 
ber of cultivators of the said area will 
suffer resulting in less food production. 


This deponent further states that the- 


change of alignment of the said canal at 
this stage will raise the following compli- 
cations :— 

(i) Only one side of the land will get 
water. 


(ii) there will be possibility of water 
logging. . 

(iii) Arrangement for the drainage and 
cross drainage structure has to be made. 

(iv) Much more lands will be required. 

(v) that the ground level would be 
4 to 6 ft. approximately below the pre- 
sent alignment. 

(vi) an extra expenditure will be in- 
volved for construction of high embank- 
ments. l 

(vil) that the length of the canal will 
have to be increased by about 2000 ft. and 
e huge extra cost to the tune of about 
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Rs. one lakh for earth work, cross drain- 
age, additional acquisition of land, ete. 
will have to be incurred.” 

This affidavit explains by itself and needs 
no comment. However, I may point out 
one or two things which come out of the 
affidavit. : 

(a) This sub-canal would benefit the 
inhabitants of eight villages instead of one- 
as in the case of the said deep tube well 
concerned, 

(b) The net irrigable area by this sub- 
canal would be 1343 acres of land where- 
as it is only about 100 acres by the deep 
tube well. 

(c) The alignment of the canal was 
made after proper enquiry to ensure uni- 
form distribution of water. ‘The chain- 
age of alignment would raise various 
complications. 

(d) The canal would not in any way 
affect the existing facilities enjoyed by 
the people of Anur Deep tube well, On 
the contrary this would provide additional 
irrigational facility in addition to the exist- 
ing one. The deep tube well will not be 
removed and the supply of water from 
the same will not be stopped 


(e) There will be no question of 
double payment ie. one for the canal and 
one for the deep tube well. 


7. The case of M. A. Rasheed, (AIR 
1975 SC 2249) (supra) relied upon by Mr. 
Bhattacharya has no application in the 
facts of this case. I am satisfied that the 
authorities concerned have complied with 
the obligation reposed upon them as ob- 
served by the Supreme Court in this deci- 
sion. 

8. Accordingly I reject’ this con- 
tention of Mr. Bhattacharya. I hold that 
the order was not passed in colourable 
exercise of power. 

9. The last contention of Mr.. 
Bhattacharya was that the petitioners 
were not given a reasonable opportunity 
of showing cause before this order of re- 
quisition was made. Accordingly there 
has been a violation of the principles of 
natural justice. In this connection, reli- 
ance is placed on an observation of the 
Supreme Court in the case of Govern- 
ment of Mysore v. J. V. Bhat reported 
in AIR 1975 SC 596 to the following 
effect: 

“It is only where there is nothing 
in the statute to actually prohibit the 
giving of an opportunity to be heard, but, 
on the other hand, the nature of the sta- 
tutory duty imposed itself necessarily im- 
plied an obligation to hear before decid- 
ing that the “audi alteram. partem” rule 
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could be imported. ` The nature of the 
hearing would, of course, vary according 
to the nature of the function and what 
its just and fair exercise required in the 
context of rights affected.” 

The other decision referred to by Mr. 
Bhattacharya was the case of Sukdev 
Singh v. Bhagatram reported in AIR 1975 
SC 1331. Mr. Bhattacharya relied on the 
following observations of the Supreme 
Court: 

“This Court has repeatedly observed 
that whenever a man’s rights are affected 
by decision taken under statutory powers, 
the Court would presume the existence 
of a duty to observe the rules of natural 
justice and compliance with rules and re- 
gulations imposed by statute.” 

The question whether the principles 
of natural justice applied to the facts and 
circumstances of a case bas been the 
subject-matter of controversy for quite a 
Jong time. It is not necessary to refer to 
any decision earlier than the case of Union 
of India v, J. N. Sinha reported in AIR 
197E SC 40 wherein it was observed by 
the Supreme Court as follows: 

“Rules of natural justice are not em- 
bodied rules nor can they be elevated to 
the: position of fundamental rights. As 
_ observed by this Court in Kraipak v. Union 

of India, AIR 1970 SC 150 ‘the aim of 
rules of natural justice is to secure justice 
or to put it negatively to prevent mis- 
carriage of justice. These rules can ope- 
rate only in areas not covered by any law 
validly made. In other words they do not 
-supplant the law but supplement it’. It is 
true that if a statutory provision can be 
read consistently with the principles of 
natural justice, the Courts should do so 
. because if must be presumed that the 
legislatures and the statutory authorities 
intend to act in accordance with the prin- 
ciples. of natural justice. But, if on the 
other hand, a statutory provision either 
specifically or by necessary implication 
excludes the application of any or all the 
rules or principles of natural justice, then 
the Court cannof ignore the mandate of 
the legislature or the statutory authority 
- and read info the concerned provision the 
principles of natural justice, Whether the 
exercise of a power conferred should be 
made in accordance with any of the prin- 
ciples of natural justice or not depends 
upon the express words of the provision 
conferring the power. the nature of the 
power conferred, the purpose for which 
it is conferred and the effect of the exer- 
cise of that power.” 
Therefore it is clear that it would all de- 
pend on the facts and circumstances of 
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each case and a decision on this point in 
the peculiar facts of one case or one Sta- 


-tute cannot be an authority in respect of 


another case or another Statute- In the 
present case it is not a question of an 
administrative order affecting only one 
person. This is an Act empowering re- 
quisition and acquisition for public pur- 
pose. The preamble of the Act shows that 
it was enacted to provide for the requisi- 
tion and speedy acquisition of land for 
the purposes of maintaining supplies and 
services essential to the life of the com- 
munity, for providing proper facilities for 
transport, communication, irrigation) or 
drainage and for the creation of better 
living conditions, in urban or rural areas 
by the construction or reconstruction of 
dwelling places for people residing in such 
areas. In view of the same and in view 
of the language of Section 3 it is quite 
clear that the principles of natural jus- 
tice cannot be imported as a condition 
precedent to the exercise of power under 
the said Act. The object of the said Act 
would be completely frustrated if the 
concept of natural justice is introduced 
therein, Further, having regard to the 
scope of jurisdiction of the Court to exa- 
mine the validity of an order of this 
nature, as discussed above, in my opinion, 
the principles of natural justice cannot be 
read consistently with the provisions of 
the said Act. It is needless to deal with 
this matter in detail’ having regard to 
a Division Bench decision of this Court 
in the case of Mihir Kumar Sarkar v. 
State of West Bengal reported in AIR 1972 
Cal 8. In that case it was contended that 
the said Act permits a requisition with- 
out giving even a hearing or opportunity 
to the person whose land is requisitioned. 
Accordingly it was submitted that it is 
a most unreasonable interference with 
the rights to property. After referring 
to various decisions of the Supreme Court 
the appeal Court held that the absence 
of notice cannot violate an order passed 
under the said Act. I am told that this 
decision of the Calcutta High Court has 
been affirmed by the Supreme Court sub- 


„sequently. Having regard to the same it 


ig not necessary to deal with the séveral 
observations of the Supreme Court relied 
upon by’ Mr. Bhattacharya which are 
general in nature and made in a com- 
pletely different set of circumstances. Ac- 
cordingly, I must hold that the Act does 
not contemplate giving of a notice before 
an order of requisition is passed; and ac- 
cordingly if an order is passed under the 
said Act without giving such notice then 
the order cannot be challenged in this 
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proceeding on the ground of violation of 
the principles of natural justice. For the 
aforesaid reasons I reject this contention 
of Mr. Bhattacharya. f 


. Iœ Accordingly. I dismiss the ap- 
‘plication, discharge the Rule. All interim 
orders are vacated, No order as to costs. 

Application dismissed. 


AIR 1976 CALCUTTA 288 
R. BHATTACHARYA, J. 
Mohiddin Molla. Petitioner v. Jiten- 
dranath Karmakar and others, Opposite 
Parties, i i 
C. R. No. 2756 of 1974, D/- 14-1-1976. 
. (A) Partition Act (1893), Section 4 — 
“Dwelling house” — Existence of shop 
room in a dwelling house does not change 
its character as dwelling house. 


To ascertain whether a house is a 
dwelling house or not, it has got to be 
considered how the house is being used 
or for what purpose the house is there. 
Where a minor portion of the suit pro- 
perty constitutes a shop, but the defen- 
dant is the owner of the dwelling house 
inherited from his father and that his 
other co-sharers sold their shares to diffe- 
rent persons. simply because there is a 
shop in the suit dwelling house the cha- 
racter of the dwelling house does not 
change. (Para 6) 


(B) Partition Act (1893), Section 4 — 
Only one co-sharer having subsisting inte- 
rest at time of filing suit — Right to file 
application under Section 4, 


Even if at the time of institution of 
the suit there is one member of the un- 
. divided family having any interest in the 
suit property which is the dwelling house 
of the undivided family, the shall have the 
right to file an application under Section 4 
of the Partition Act. AIR 1950 Cal 111, 
Followed. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1974 Cal 14 = 77 Cal WN 734 10 
AIR-1953 Cal 259 = 56 Cal WN 681 6 
. AIR 1950 Cal 111 = 54 Cal WN 660 10 
Barun K. Roy Chowdhury, for Peti- 
tioner; A. K. Motilal, for Opposite Party 
No. 1. 

ORDER :— This revisional application 
has been filed by the defendant of the 
original suit against an order passed by 
tbe learned Munsif on 25-3-1974 reject- 
ing the petitioner's application under Sec- 
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tion 4 of the Partition Act, The opposite 
party is opposing the application. - 

2. The opposite party Jitendra 
Nath Karamkar filed a suit for partition 
against the petitioner Mohiuddin Molla 
and others. There has been a preliminary 
decree for partition. Thereafter when 
poceedings were going on for final decree. 
the petitioner Mohiuddin filed a petition 
under Section 4 of the Partition Act. The 
plaintiff opposed and the learned Munsif 
found that the entire suit property was 
not the dwelling house of the defendant’s 
family. It has also been held by the 
learned Munsif that as previously a peti- 
tion was filed on similar ground and since 
it was rejected, the subsequent applica- 
tion under Section 4 of the Partition Act 
was not maintainable. On these grounds 
the defendant's petition was rejected. 
Against that order the petitioner has 
come up before this Court challenging the 
propriety and validity of the said order. 


3. I have heard Mr. Roy Chow- 
dhury appearing on behalf of the peti- 
tioner and Mr. Motilal for the plaintiff- 
opposite party. 

4, Mr. Roy Chowdhury’s conten- 
tion is that the learned Munsif acted be- 
yond jurisdiction and also with material 
irregularity for not considering the rele- 
vant materials essential for the determi- 
nation of the application and in doing in- 
justice to the party, It has also been con- 
tended that the learned Munsif also act- 
ed illegally and with material irregula- 
rity in holding that the subsequent appli- 
cation under Section 4 of the Partition 
Act filed by the petitioner was not main- 
tainable. 

5. ° On the question as to whether 
the suit property was not the dwelling 
house of the defendant’s family, I find 
that the learned Munsif did not at all pay 
his attention to the respective cases of 
the parties. From the allegations made 
in paragraphs 1 and 8 of the plaint and 
also with reference to the other allega- 
tions made in the body of the plaint, it 
is quite clear and there is no ambiguity, 
that the suit property was the dwelling 
house of the predecessor-in-interest of 
the petitioner, the defendant No. 1 and 
the other defendants except the defen- 
dants Nos. 4 and 5. There is no doubt 
also that the defendant No. 3, the brother - 
of the petitioner, was living in the suit 
property. In this case the parties did not 
adduce separate evidence regarding: the 
character of the suit property. From the 
plaintiff's own admission it is quite clear 
that the learned Munsif did not look to’: 
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the case of the plaintiff himself and that 
he wrongly construed the plaintiff’s case. 

6. In this connection Mr. Motilal 
has made an attempt to argue that when 
there is a shop room in the suit premises, 
the suit property cannot be held as the 
dwelling house. On this question there 
can be no doubt that only a minor part 
of the dwelling house is a shop room. The 
meaning of the dwelling house in Sec- 
tion 4 of the Partition Act is relevant. The 
relevant portion of Section 4 of the Parti- 
tion Act runs as follows :— 

“Where a share of a dwelling house 

belonging to an undivided family has 
been transferred to a person who is not 
a member of such family, and such trans- 
feree sues for partition, the Court shall, 
if any member of the family being a 
shareholder shall undertake to buy the 
share of such transferee, make a valua- 
tion of such share in such manner as it 
thinks fit, and direct the sale of such 
share to such shareholder and may give 
all necessary and proper directions in 
that behalf.” 
In this connection we should consider the 
decision of a Division Bench of this Court 
in the case of Dulal Chandra Chatterjee 
v. Gostha Behari Mitra, (AIR 1953 Cal 
259). There we find the following: 

“But assuming that the house con- 
cerned must be a residential house of the 
members of the family owning it. I am 
altogether unable to agree that any sus- 
pension of occupation or, for the matter 
of fact, the absence of the owners ‘of the 
house therefrom or an occupation or ter- 
minable occupation by tenants, can have 
the effect of making the house cease to 
be a dwelling house.” 

Further down we also get 

“the mere grant of a tenancy cannot 
possibly have the effect of making the 
house which is otherwise a residential 


house of the members of the undivided . 


family owning it, cease to be a dwelling 
house.” 
It is clear, hereto that to ascertain 
whether a house is a dwelling house or 
not, it has got to be considered how the 
ouse -is being used or for what purpose 
the house is there. ` In the instant case 
a minor portion of the suit property con- 
etitutes a shop. But the admitted fact is 
that the defendant is the owner of the 
dwelling house inherited from his father 
and that his other co-sharers sold their 
shares to different persons. In my view, 
therefore, simply because there is a shop 
in the suit dwelling house it cannot be 
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stated that the character of the dwelling 
house has been changed. I cannot, there- 
fore, accept the contention of Mr. Motilal 
that due to the existence of a shop room 
the character of the suit property as 
dwelling house has been changed. oS 


7. With regard to the finding of 
the learned Munsif that the defendant’s 
application under Section 4 of the Parti- 
tion Act was not maintainable as there 
was a similar application filed earlier 
though rejected, the order sheet shows 
that during the partition suit when the 
preliminary decree was yet to be passed, 
the petitioner filed an application under 
Section 4 of the Partition Act, but that 
was rejected as the defendant was not 
present when the matter was to be heard. 
There was, therefore, no decision of that 
application on merit. The application was 
rejected only for default of the petitioner. 
There can be no question of any applica- 
tion of the principles of res judicata.. The 
view of the learned Munsif is clearly il- - 
legal and cannot be accepted. 

8. Mr. Motilal has particularly 
urged that as there was a suit filed by.the 
Petitioner for pre-emption and as the said 
suit was dismissed, the present applica- 
tion under Section 4 of the Partition’ Act 
cannot be maintainable. I am afraid, this 
contention is unacceptable. There is no 
doubt that the petitioner filed a suit for 
pre-emption on the basis of a different 
Act and that was registered as Title Suit 
No. 860 of 1958. That suit was dismissed 
for default. No decision on merit again 
was there. Anyway, that suit was on the 
basis of a different Act and the present 
application is one under Section 4 of the 
Partition Act. Again there can be no 
question of res judicata or the like piin- : 
ciples. f 

9. It has next been argued by Mr. 
Motilal that Order -9, Rule 9 (1) read with 
Section 141, C. P. Code will be applicable 
in the present case and that the said pro- 
visions will debar the petitioner from 
filing the present application. I must say 
that the contention is based upon mis- 
conception of law. First of all an appli- 
cation under Section 4 of the Partition 
Act cannot be stated to be a proceeding 
as contemplated under Section 141 of the 
Code of Civil Procedure. Secondly, even 
if it is assumed that it is a proceeding 
because the application was registered as 
a Miscellaneous Case, still as there was. 
no default or dismissal of the application 
in the Miscellaneous Case, there can be 
Do occasion for application of Order 9, 
Rule 9 (1) and Section 141, C. P. Code. I, 
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therefore, cannot accept the argument 
advanced ‘by Mr. Motilal, 


10. Lastly, Mr. Motilal has made 
- an attempt to argue that the application 
under Section 4 of the Partition Act is 
not maintainable because the defendant- 
petitioner who filed that application was 
the only co-sharer having any subsisting 
interest in the suit property and, there- 
fore, if there is only one co-sharer having 
any interest in the property, he cannot 
claim any relief under Section 4 of the 
Partition Act. Mr. Motilal’s argument is 
that if there be more than one co-sharers 
having subsisting interest in the suit pro- 
perty, then one of them is entitled to 
claim the relief. In this connection he 
wants to rely upon a decision of the 
single Judge of this Court in Durgapada 
Pal v. Debidas Mukherjee reported in 77 
Cal WN 734 = (AIR 1974 Cal 14). Mr. 
Motilal relies upon the following portion 
of the judgment: 


“It would appear from the facts of 
this case that the suit property at the 
time of the institution of the suit did not 
belong to any undivided family but it 
belonged to a person, the defendant No. 1. 
In my opinion, the provision of Section 4 
applies to a dwelling house owned by an 
undivided family with members who are 
its owners in some share. In the facts of 
this case, the suit property is owned sole- 
ly by the defendant No. 1 and not by an 
undivided family.” 


The learned Judge in this case has refer- 
red to the case of Botokrishna Ghose v. 
Akshoy Kumar Ghosh reported in AIR 
1950 Cal 111 = 54 Cal WN 660. That is 
a Division Bench decision of this Court. 
TI quote the relevant portion as follows :—~ 


“And so long as the dwelling house 
has not been completely alienated to 
Strangers, as was the case in Vaman 
Vishnu Gokhale v. Vasudev Morbhat Kale, 
successive transfers by other co-sharer 
members of the family do not alter the 
. factual position In this respect, because 
the remaining member or members of the 
family having the right to hold exclusive 
possession to the exclusion of the stran- 
ger alienees. So long as the situation 
lasts, the dwelling house, in our opinion, 
continues to be a dwelling house belong- 
ing to an undivided family.” 

-From the reading of this decision parti- 
cularly. the paragraph just quoted it is 
quite clear that if after several transfers 
by other eo-sharers there remains only 
one member of the family having interest 
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in the suit property that one member 
will have the right under Section 4 of 
the Partition Act. It has- been clearly 
stated as noted above that the remaining 
member or members of the family will 
have that right. If there is a single co- 
sharer owner of the joint family, he will 
have the right to exert his claim and even 
if there be more than one co-sharer they 
will also have the same right. Following 
this Division Bench decision there „can be 
no doubt, that even if at the time of in- 
stitution of the suit there is one member 
of the undivided family having any inte- 
rest in the suit property which is the 
dwelling house of the undivided family, 
he shall have the right under Section 4 
of the Partition Act. I cannot, therefore, 
accept Mr. Motilal’s contention as urged 
before me. 


11. Moreover, in the present case 
I find from the amendment of the plaint 
that the defendant No. 2 who was also a 
co-sharer having interest in the suit pro- 
perty at the time of institution of the suit, 
sold off her share to the plaintiff and her 
name in the category of the defendant 
was struck off. At the time of institution 
of the suit, it is evident, there were more 
than one co-sharer who were the mem~ 
bers of the family of the original owner. 
The last point urged by Mr. Motilal is also 
unacceptable. No other point was raised 
on behalf of the parties, 


12. In view of my discussions 
above, I hold that the order of the learn- 
ed Munsif below is liable to be set aside. 
I further find that the learned Munsif 
ought to have allowed the petitioner's 
application under Section 4 of the Parti-« 
tion Act. The petitioner’s contentions are 
accepted. 


13. In the result, the revisional 
application succeeds and the Rule is here- 
by made absolute with costs. The peti- 
tioner’s application under Section 4 of the 
Partition Act stands allowed. The learned 
Munsif will now pass necessary orders 
giving an opportunity to the petitioner 
to buy the share he has claimed and pro- 
ceed according to law by giving necessary 
and- proper directions in that behalf. 


14. Send down the records of the 
lower Court as quickly as possible. 


Revision allowed, 
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DIPAK KUMAR SEN, J. 
Federal Republic of Germany, Peti- 
Honer v. S. Dey & Associates and another, 
Respondents. 
Award Matter No. 351 of 1972, DI 
22-5-1975. 


(A) Arbitration Act (1940), Ss. 14, 18, 
19 and 31 — Setting aside an award — 
Power of Court — Filing of award in 
Court not essential — Compliance with 
Section 14 sufficient to confer susisdicon 
on Court to set aside the award. 


Under the Arbitration Act the Court 
at all stages retains jurisdiction over arbi- 
trations without the interventions of Court 
if the subject-matter thereof is within its 
jurisdiction. The Court assumes seisin 
over the proceedings on the application of 
the parties as provided in the Act and 
this seisin does not necessarily depend 
whether the award or the Arbitration 
agreement is filed in the Court. In pass- 
ing judgments in terms of award no doubt 
it ig necessary for the Court to have the 
Award formally on record so that the 
judgment may be passed in exact terms 
of the Award. But an award can be set 
aside without considering or construing 
the . exact language of -an Award on 
grounds which may be established with- 
out any reference to the Award at all. 
Chapter II contains Section 17 which em- 
powers the Court to pass a judgment in 
terms of the Award. But provisions re- 
lating to setting aside of an Award are 
contained in Sections 30, 31 and 33 in 
Chapter V the general Chapter, which 
epplies to all arbitrations. Thus where 
an Arbitrator has sufficiently complied 
with Section 14 of the Act by doing the 
ministerial act of forwarding the award 
to the Court, the Court has power to set 
aside the award. AIR 1953 SC 313, Rel. on; 
ATR 1949 Cal 350; AIR 1947 Cal 106; AIR 
1942 Bom 101, Ref. (Paras 57 to 59) 


` (B) Arbitration Act (1940), Section 17 
~~ Unfiled award — Rights under, 


An unfiled Award may not confer 
any enforceable right upon the person in 
whose favour it is made but it cannot be 
said that such an Award is a nullity or 
non est. (Para 60) 


_ (C) Arbitration Act (1940), Section 14 
-— Filing of award by Arbitrator in Court 
is a ministerial act and not a judicial or 
quasi judicial act. AIR 1949 Cal 549 and 
AIR 1951 Cal 230, Foll. (Para 50) 
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Cases Referred: ‘Chronological Paras 
AIR 1961 SC 1077 = (1961) 3SCR 792 60 
AIR 1954 Nag 236 = 1954 Nag LJ 262 40 | 
AIR 1953 SC 313 = 1953 SCR 878 42 
AIR 1951 Cal 230 = 85 Cal LJ 176 50 : 
AIR 1951 Nag 198 = 1951 Nag LJ 241 40 - 
AIR 1949 Cal 350 = ILR (1945) 2 Cal 70 
32 

AIR 1949 Cal 549 = ILR (1945) 2 Cal 526 
50 

AIR 1947 Cal 106 = 
AIR 1944 Cal 304 = 


231 Ind Cas 187 32 
ILR (1943) 2 Cal 392 


30 
AIR 1942 Bom 101 = 44 Bom LR 108 26 
1908 AC 260 = 77 LJPC 77 35 


' A. C. Bhabra, for Petitioner; Tapas 
Banerjee, for Respondents. 


ORDER :— The Federal Republic of 
Germany and/or the Consulate General of 
the Federal Republic of Germany has 
made this application under Sections 30 
and 33 of the Arbitration Act, 1940 pray- 
ing, inter alia, for orders that 


(a) A purported award made by one 
R. P., Banerjee on the 28th sama 1972 
should be set aside; 


(b) The respondent S. Dey & ee 
ciates or its servants, agents or officers 
be restrained permanently from taking 
any proceedings or further proceeding 
either by way of procuring judgment or 
otherwise on the said purported award. 

2. The events which have led up to 
these proceedings may. be briefly stated 
as follows: 


3. Pursuant to an invitation E 
on behalf of the- petitioner, a written 
tender submitted by S. Dey and Asso- 
ciates, the respondent No. 1, on the 26th 
February, 1971, followed by two letters 
on behalf of the petitioner respectively 
dated the 16th March, 1971 and the 21st 
April, 1971 a contract was entered into 
by and between the petitioner and the 
respondent No.. 1. The said contract was 
Incorporated in a formal document in 
writing dated the 10th June, 1971. Under 


_ the said contract the respondent No. I was 
engaged to execute the works of specified ` 


additions, alterations and interior decora- 
tion of premises No. 1, Hastings Park 
Road, Alipore, Calcutta, at agreed rates 
and specifications under the supervision of 
M. M. Bilaney & Co., the Architects and 
Consulting Engineer (hereinafter referred 
to as the said Architects). 

4, Subletting or assigning the con- 
tract without the written consent of the 
petitioner was prohibited and it was stipu- 
lated that in case of such subletting or as- 
signing, the said Architects would be en- 
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titled to determine the contract by a 
notice of seven days., 

. 5 The said contract also contained 
“an arbitration clause as follows: 


“All disputes and differences of any . 


` kind whatever arising out of or in con- 
nection with the contract or the inter- 
pretation of the contract, er the carrying 
out of the works (whether during the 
progress of the works or after their com- 
pletion abandonment, frustration or breach 
of the contract) would be referred to the 
arbitration of and be settled by the said 
Architects who shall state his decision in 
writing. The decision of the said Archi- 
tects with respect to any of the excepted 
matters would be final and without ap- 
peal. 

“But if either the petitioner or the 
respondent No. 1 be dissatisfied with the 
decision of the said Architects on- any 
matter, question or dispute of any kind 
(except any of the excepted matters) or 
as to the withholding by the said Archi- 
‘tects of any certificate to which the res- 
pondent No. 1 might claim to be entitled, 
then and in any such case either party 
might within twentyone days after receiv- 
ing notice of such decision give a written 
notice to the other party requiring that 
such matters in dispute to be arbitrated 
upon. Such written notice shall specify 
the matters which are in dispute and such 
disputes or difference of which such 
written notice has been given and no 
other shall be referred to the arbitration 
and final decision of a single arbitrator 
being an Architect and Consulting Engi- 
neers to be agreed upon and appointed by 
both the parties or in case of disagree- 
ment as to the appointment of a single 
arbitrator, to the arbitration of two arbi- 
trators being both Consulting Engineers, 
one to be appointed by each party. The 
arbitrators shall before taking upon them- 
selves the burden of reference, appoint 
an umpire. 

“The arbitrator, the arbitrators or 
the umpire would have power to open un, 
review and revise any certificate, opinion, 
decision, requisition or notice save in re- 
gard to the excepted matters referred to 
in Clause 32 and to determine all matters 
in dispute which might be submitted. to 
him or them and of which notice would 
have been given as aforesaid. 

The submission would be deemed to be a 
submission to arbitration within the mean- 
ing of the Arbitration Act, 1940, or any 
statutory modification thereof. The award 
of the arbitrator would be binding on the 
parties, Such reference except as to the 
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withholding by the Consulting Engineers 
and Architects of any certificate to which 
the respondent No: 1 might claim to be 
entitled, would not be opened: or entered 
upon until after the completion or alleged 
completion of the works or until after the 
practical cessation of the works arising 
from any cause, unless with the written 
consent of the parties. Provided always 
that the petitioner shall not withhold the 
payment of Interim Certificate to. the 
contractor except with the consent in 
writing of the said Architects and no 
award of the arbitrator or the arbitrators 
or the umpire shall relieve the respondent 
No. 1 of his obligation to adhere strictly 
to the Consulting Engineers’ instructions 
with regard to the actual carrying out of 
the works. The parties hereby also agree 
that arbitration under this clause -would 
be a condition precedent to any right of 
action under the contract.” 

6. It is alleged that the respondent 
No. 1 failed to complete the work within 
the stipulated time and further in viola- 
tion of the terms and conditions of the 
contract engaged one M/s. Arct D’oriental 
for a part of the work and thereby sublet 
part of the contract. The petitioner it is 
alleged, terminated the contract on and 
from the 2nd November, 1971 with notice, 

7. The, respondent No. I submitted 
its bills for Rs. 20,922.57 for the works 
already executed by them which was 
certified by the said Architects, only to 
the extent of Rs. 1,419.70. 

8 ‘In the circumstances, disputes 
and differences arose between the parties 
and the respondent No. 1 by its letter 
dated the 6th May, 1972 referred the dis- 
putes set out therein to the arbitration of 
the said Architects. The Arbitrators in- 
formed the petitioner of the reference 
and directed the latter to send its reply 
on the various points raised in the said 
letter dated the 6th May, 1972 by the 15th 
June, 1972. On the 26th June, 1972 the 
petitioner was granted further time to 
file its reply by the 3lst October, 1972. 


‘It was directed by ‘the Arbitrators that 


on the receipt of such reply another date 
for hearing would be fixed. : 

9. -© Thereupon ‘the respondent No. f 
by its letter dated 9th July, 1972 contend- 
ed, inter alia, that the arbitrators had 
failed and neglected to enter on and pro- 
ceed with the reference within a span of 
52 days and that such inaction and/or 
conduct of the arbitrators amounted to 
neglect or refusal to act within the mean- 
ing of Sections 8 and 9 of the Arbitration 
Act. : 
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10. By the said. letter the respon- 
dent No. 1 purported-to appoint one R. P. 
Banerjee, Barrister-at-Law, the respon- 
dent No. 2 to act as the sole arbitrator 
in place of the said Architects and call- 
ed upon the petitioner to concur in such 
appointment. 

11i. By a letter in reply the peti- 
tioner objected to the appointment of the 
respondent No. 2 as arbitrator and con- 
tended that such appointment wag illegal 
and -in breach of the arbitration agree- 
_ment, 

12. It appears that the respondent 
No. 2 proceeded with the reference in the 
absence of the petitioner and purported 
to make an award on the 28th August, 
1972. 
petitioner received a letter dated the 9th 
September, 1972 from the respondent 
No. 2 stating that the respondent No. 2 
had made an award as aforesaid and had 
filed the same with the Registrar, High 
Court, Original Side, Calcutta. 

13. The authority of the respon- 
dent No. 2 to act as an arbitrator, the 
proceedings held by him and the said 
award dated the 28th August, 1972 have 
been challenged in these proceedings, 


14. Tt is contended that 
arbitration agreement the appointment of 
any person other than an Architect or a 
consultirig Engineer, as the sole arbitra- 
tor was never intended. : 


15. Secondly it is contended that 
the petitioner never concurred in the ap- 
pointment of the respondent No. 2 as the 
sole arbitrator. Next, it is contended that 
the respondent No. 2 not being a qualified 
Architect or an engineer could not be 
appointed as the sole arbitrator in terms 
of the arbitration agreement. It is also 
contended that the appointment of the 
respondent No. 2 as the sole arbitrator 
unilaterally by the respondent No. 1. was 
in violation of Section 9 of the Arbitra- 
tion Act, 1940 and that the respondent 
No. 2 had no jurisdiction to enter into the 
reference ag the sole arbitrator. It is al- 
leged that in the premises the award is 
bad in law, void ab initio and not bind- 
ing on the petitioner. 

16. An affidavit of one Sisir Dey 
affirmed on the 13th January, 1973 was 
filed on behalf of the respondent No. 1 in 
opposition to the petition. 


-17.. It is, inter alia, contended in 
this affidavit that-M. M. Bilaney & Co. 
having refused and/or failed to enter on 
and proceed with the reference within 
one month from. the date of the request 


On the 15th September, 1972 the © 


in this - 
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of the respondent No. 1 could not further 
act or assume jurisdiction in the matter. 
It is alleged that the petitioner was duly . 
served with the minutes of the meetings 
held by respondent No. 2 and also ‘had: * 
notice of such meetings. i : 

18. It is contended that the award 
has only been transmitted to the office of 
the Registrar, High Court, Original Side, 
Calcutta and that the same had not yet 
been filed. The said award was simply 
transmitted to the Registrar for assess- 
ment of necessary fees and stamps, andin 
the premises, this application was pre~ 
mature and liable to be rejected. 


19.. Pursuant to an order made on 


‘the 10th June, 1974 the petition was am- 


ended and the following prayers were al- 
lowed to be added in the petition viz (a) 
an order determining that the said pur- 
ported award- dated 28th August, 1972 is 
invalid and ineffective (b) an order de- 
clering— i ` 

G) that the appointment of the said 
R. P. Banerjee as arbitrator or as sole 
arbitrator was not in accordance with the 
arbitration agreement contained in the 
said contract dated June 10, 1971 was-also 
invalid; 

(ii) that the said purported reference 
to the said R. P. Banerjee as arbitrator or 
as sole arbitrator was not in accordance 
with the said arbitration agreement and 
was also invalid and that the said R. P. 
Banerjee had no jurisdiction to act as an 
arbitrator or sole arbitrator or to enter 
on or proceed with the said purported re- 
ference or to make any award. 

20. This amendment was allowed 
without prejudice to the rights and con- 
tentions of the respondents as to the ques- 
tion of limitation. An affidavit affirmed 
by one Karl Dictor Beogner, the then’ 
Vice Consul of the Federal Republic of 
Germany in Calcutta affirmed on the 20th 
February, 1973 was filed by way-of reply 
to the said affidavit of Sisir Kumar Dey. 


21. It is not disputed in the instant 
case that the Arbitrator had in fact for- 
warded the Award to the Registrar, Ori- 
ginal side of this Court. The said Award 
was produced in Court at the hearing. It 
is also apparent that the said Award has 
not been filed as of record as the Arbitra- 
tor did not forward along with’ the award ; 
any court-fees or stamp. 

22. Dr. Tapas Banerjee, ` appearing 
for the respondents, submitted that inas- 
much as the Award has not been filed, 
this application was premature. He con- 
tended that only after an Award has been 
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filed in Court that the Court can assume 
jurisdiction under Sections 31 and 33 of 
the Arbitration Act and entertain the ap- 
plication for setting aside such Award. 

o 23. Section 14 of the Arbitration 
- Act, 1940, provides for filing of an award. 
Sub-sections. (1) and (2) of the section 
read as follows: 

(1) When the arbitrators or umpire 
have made their award, they shall sign 
it and give notice in writing to the par- 
ties of the making and signing thereof and 
of the amount of fees and charges pay- 
able in respect of the arbitration and 
award. 

(2) The arbitrators or umpire shall at 
the request of any party to the arbitra- 
tion agreement or any person claiming 
under such party or if so directed by the 
Court and upon payment of the fees and 
charges due in respect of the arbitration 
and award and of the costs and charges 
of filing the award, cause the award or 
signed copy of it, together with any de- 
positions and documents which may have 
been taken and proved before them, to 
be filed in Court and the Court shall 
thereupon give. notice to the parties of 
the filing of the award. 

24. Rules 13 and 14 of the Arbi- 
tration Rules framed by this Court lay 
down the procedure for filing of an award 
as follows: 

Rule 13: The Arbitrators or umpire 
shall forward the award, or a signed copy 
thereof (duly stamped) together with any 
depositions and documents which may 
have been proved before them or him 
when causing the same to be filed under 
Section 14 (2) of the Act together with 
necessary court-fees for filing (and in the 
case of awards in language other than 
English, Rs. 2/- for every folio of ninety 
words as translation fees) under a sealed 
cover to the Registrar with a letter re- 
guesting that the Award be filed. 

Rule 14: Where the provisions of the 
Act and of Rule 13 have been complied 
with the Registrar shall file the Award 
and issue notice thereof to the parties 
under Section 14 (2) of the Act intimating 
to them that the Court will proceed to 
pronounce judgment is aaa on a date to 
be fixed in the notice.. 

25. Mr. Bice eenenaed that 
the arbitrator not having stamped the 
Award nor having forwarded the neces- 
sary court-fees has not complied with the 
Rules and as such has not taken lawful 
steps necessary to cause the award to be 
filed. The award, in the circumstances, 
remains unfiled. The fact that it has 
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reached the Registrar of this Court in a 
sealed cover is of no consequence if the 
Rules have otherwise not been complied 
with, 

26. Mr. Banerjee relied upon one 
Bombay and several Calcutta decisions in 
support of the proposition that Court had 
no jurisdiction to set aside an award 
which was not filed in Court. The first 
decision cited by Mr. Banerjee was in the 
case of Ratanji Virpal & Co. v. Dhirajlal 
Monilal, reported in AIR 1942 Bom 101. 
In that case an application was made to 
set aside an award which was admittedly 
unfiled. The petitioners relied on Sec- 
tion 31 of the Arbitration Act and con- 
tended that under that section Court had 


Jurisdiction to set aside an award which 


might be filed in that Court. 
27. Section 31 of the Arbitration 


Act reads as follows: 


(1) Subject to the provisions of this 
Act, an award may be filed in any Court 
having jurisdiction in the matter to which 
the reference relates. 

(2) Notwithstanding anything contain- 
ed in any other law for the time being 
in force and save as otherwise provided 
in this Act, all questions regarding the 
validity, effect or existence of an award 
or an arbitration agreement between the 
parties to the agreement or persons claim- 
ing under them shall be decided by the 
Court in which the award under the 
agreement has been, or may be, filed, and 
by no other Court. 

(3) All applications regarding the con- 
duct of arbitration proceedings or other- 
wise arising out of such proceedings shall 
be made to the Court where the Award 
has been, or may be filed, and to no other 
Court... 

28. ‘Ta ` the Bombay decision, 
Chagla, J. construed the above section 
and held that sub-section (3) thereof must 
be read in conjunction with sub-sec. (2) 
under which the phrase “the Court in 
which the arbitration agreement may be 
filed” has reference only to proceedings 
in connection with the arbitration agree- 
ment, He held further, that if the ques- 
tion was with regard to the award itself 
then the matter is to be decided by the 
Court in which the award has been filed. 
No-one could be prejudiced by an unfiled 
award and one could call upon the arbi- 
trator to file an award or could ask the 
Court to direct the arbitrator to file the 
award after which proceedings for setting 
aside the award. could be initiated. 

29. Chagla, J. also construed Arti- 
cle 158 in Schedule I of the Indian Limita- 
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tion Act, 1908 which provided a period of 
30 days from the date of the service of 
the notice of filing of an award for an ap- 
plication under the Arbitration Act, 1940 
to set aside the award. He held that by 
this Article the Legislature contemplated 
that an application to set aside the award 
could be made only after the notice of 
fling of the award was served. 

30. Mr. Banerjee next cited the 
decision in the case of Bengal Jute Mills 
v. Jew Raj Heeralal reported in AIR 1944 
Cal 304 where McNair, J. followed the 
above Bombay decision. In this case the 
award was made on the 19th May, 1942 
and an application was made to set aside 
the same on the Ist August, 1942 when 
admittedly the award was not filed. It 
was contended that under Section 31 of 
Arbitration Act, 1940 the Court had power 
to set aside the award even though the 
same had not been filed in Court. 


31. McNair, J. construed Section 31 
of the Act and came to the conclusion 
that it was not an enabling section but 
was merely a section which defined the 
jurisdiction of the Court. He took into 
account the marginal note to the said 
section which specifically stated ‘“juris- 
diction”. He construed the scheme of the 
Act and held that the Act contemplated 
consideration of an award by the Court 
only when it was filed and not before. 
Section 14 of the Act, according to him, 
enabled the Court to give notice to the 
parties after the award was filed and only 
when the award was filed the Court 
could take seisin of the award. 


32. Mr. Banerjee next relied on 
the decision of a Division Bench of this 
Court in the case of Bengal Silk Mills Co. 
Ltd. v. Ayesha Ariff reported in AIR 1947 
Cal 106. This case was decided on an 


appeal from a judgment of S. R. Das, J.. 


reported in AIR 1949 Cal 350. 


33. The facts of this case were 
that Amir Ali, J, made an award in A case 
pending before him on the 3rd Septem- 
ber, 1944. This award was challenged and 
sought to be set aside. The notice of 
motion in the application for setting aside 
the award was dated the 22nd November, 
1944, a requisition was given for filing 
the award. On the same day an interim 
order was passed in the application res- 
training the parties to the award from 
enforcing or acting upon the same. On 
the 25th November, 1944 the award was 
filed as on record. 

34. It was contended before the 
trial Court that the application was pre- 
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mature as the award had not been filed 
in Court on the date of the application. 
Das, J. held that the application which 
was made for an interim order on the 
23rd November, 1944 was an application 
limited in scope, being only for an inte- 
rim order in aid of the main application 
for setting aside the award. When the 
application for setting aside the award 
came to be heard the award had already 
been filed. Das, J. distinguished the facts 
of the case from the facts in the Bombay 
decision. 


-35. He further discussed the position 
when the application for setting aside the 
award was made before the filing of the 
award, He held that filing of an award 
was no part of the cause of action for set- 
ting aside the same and that as soon as the 
conditions laid down in S. 30 of the Arbi- 
tration Act, 1940, were fulfilled the cause 
of action for setting aside the award was 
complete, He further held that the ac- 
tual filing of the award in Court should 
not be regarded as a condition precedent 
for making an application for setting 
aside the same as in the case of leave 
under Clause 12 of the Letters Patent. 
Actual filing of the award was more like 
the leave to sue a Receiver or leave under 
Order 2, Rule 2 or Order 2, Rule 4 of the 
Code of Civil Procedure which could be 
obtained at any time before ` judgment 
He opined that in the instant case the 
defect, if any, due to the non-filing of 
the award at the date of the application 
could be cured by filing the same before 
the disposal of the application and he was 
prepared to direct the award to be filed 
and entered ‘Nunc pro tunc’ following the 
principle laid down in 1908 AC 260 and 
Cal WN 759.* He noted that in the case 
before him the requisition for filing wag 
made on the 23rd November, 1944 but 
the actual filing was on the 25th Novem- 
ber. He observed that delay in the De- 
partment should not prejudice the appli- 
cant and the Court should be prepared to 
direct that the award be filed and dated 
as on the 23rd November, 1944. 


36. On appeal it was also held that 
on the 19th November, 1944 when the 
application to set aside the award was 
made the award had already been filed 
and therefore the application conformed 
with all the requirements of law. The 
separate application for the interim in- 
junction was held not to be the applica- 
tion for setting aside the award. On this 
finding the appeal was decided. 


*(1910) 14 Cal WN 759. 
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37- But the Division Bench went 
on to consider the other point which was 
also argued, namely, whether an applica- 
tion for- setting aside an award was main- 

-tainable or could be made before the 
award was filed in Court. 
ed at the trial that the Court could not 
pronounce judgment upon award under 
Section 17 of the Act, unless and until the 
award was filed but it was contended that 
the Court could correct or remit the 
award for further disposal of the Arbitra- 
tor or set aside the same without the 
award having been filed. Gentle, J. re- 
jected this contention and held that the 
filing of the award in Court was neces- 
sary for the Court to take cognizance of 
the award and appraise itself of its con- 
tents. The Court could not act upon the 
contents of the award: and rely only on 
copies thereof supplied by the applicant 
or any other party. ‘He construed Sec- 
tion 31, sub-section (2) of the Act and 
held that the sub-section provided for de- 
termination of all questions relating to 
the validity, effect or existence both of an 
award and an arbitration agreement. In 
uncertain circumstances where the exist- 
ence of an award has been challenged, 
the award may never be filed in Court, 
but nevertheless the question whether the 
award was in existence or not would have 
to be determined. It was held that the 
words “may be” in the said sub-section (2) 
had the same meaning which they had in 
sub-section (1) of the section and in no 
way provided for futurity. He concluded 
that under the scheme of the Arbitration 
. Act, the Court would have jurisdiction 
to set aside an award only after the same 
was filed in Court and an application to 

_ set aside an award could not be made in 
the absence of such filing. The reasoning 

in the Bombay judgment was, however, 
not accepted by him and he held that 

Articles of the Limitation Act could not 

be of any assistance in the matter. 


38. A separate judgment was de- 
livered by Ormond, J. who agreed gene- 
rally with the propositions laid down bv 
Gentle, J. ; 


. 39. Ormond, J. however, noted 
that there was no express provision in 
the Act of 1940 which laid down that the 
application to set aside an award could 
Dot be made until the award was filed. He 
held on general principles that in an arbi- 
tration since the seisin of the matter was 
removed from the Court during the 
pendency of the arbitration the proper 
event- and point of time to be taken into 
account was that on which the Court re- 
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gained seisin of the matter, ive. the filing 
of the award. He. however, observed as 
follows: f 


“For so far as the grammar of sub- 
section (2) of Section 31 goes, it is evi- 
dent that the double alternative thas been’ 
or ‘may be’ is equally applicable to an 
‘award’ and to the question referred to 
in the section regarding the ‘validity, 
effect or existence of an award’ as it is 
to an ‘arbitration agreement’. The langu- 
age of the section can be read as being 
equally correct if the legal position is, 
that an application to set aside an award 
can be made before its filing, as if it is, 
that it cannot. This therefore has to be 
decided on other reasons unconnected with 
the wordings of this section. For myself I 
would also prefer to take the cautious 
course of leaving it open (for decision in. 
a case for the disposal of which such a 
decision is necessary) whether the words 
‘may be’ in sub-section (1) and the words 
‘may be’ in sub-section (2) are restricted 
to a meaning appertaining to jurisdiction, 
or whether the words ‘may be’ in either 
or in both of the sub-sections may not 
also have the colour of futurity”. 

40. Dr. Banerjee also relied upon 
two decisions of the Nagpur High Court- 
reported in AIR 1951 Nag 198 and AIR 
1954 Nag 236. These decisions support 
the Bombay view and do not advance the 
matter any further. 


41. Mr A. C. Bhabra, appearing 
on behalf of the petitioners, contended 
that so far as this Court was concerned, 
the question whether an application for 
setting aside an award can be made be- 
fore the award is filed in Court has been 
left open. He submitted that the judg- 
ment of Das. J. has specifically laid down 
that award can be filed in Court even 
after the application for setting aside the 
award, in certain circumstances. So far 
as the judgment of the Appeal Court was 
concerned. Ormond. J. had left the point 
open whether under Section 31 of the 
Arbit#ation Act, 1940 an application could 
be made to set aside the award in a Court 
where the award may be filed in future. 

42. He submitted that further 
light on this question has been thrown 
by a subseauent decision of the Supreme 
Court in case of Kumbha Mawii v, Domi- 
nion of India, reported in AIR 1953 SC 
313. The facts of the case before the Su- 
preme Court were that the Umpire. made 
two awards on or about the 20th July, 
1949. Each of the two awards in original 
was made over to each of the parties. On 
the 10th August, 1949 the respondents 
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filed an application under Section 14 (2) 
of the Arbitration Act praying for direc- 
tions on the Umpire to file both the awards 
in the Court of the Subordinate Judge at 
Gauhati. On this application, a notice 
was issued to the Umpire to file the Awards 
in that Court. On the 18th August, 1949 
the Umpire addressed a letter to the Sub- 
ordinate Judge enclosing signed copies of 
the Awards. : On- the 24th August, 1949, 
the Subordinate Judge recorded an order 
as follows: 

“Notice on the Umipire served. Seen 
his report forwarding copies of the award 
on which the originals are said to have 
been made over to the parties. Applicant 
to file his copy on the 3rd September, 
1949.” 

43. On the basis of this order the 

original awards were filed by the respon- 
dent i.e. the applicant before the Gauhati 
Court on the 3rd September, 1949. 
. 44, In the meantime on the 17th 
August, 1949, the appellant’s solicitor sent 
the original Awards duly stamped to the 
Registrar, Original Side, High Court, Cal- 
cutta, for filing the same‘and for issue of 
notice. On the 29th August, 1949, the 
Deputy Registrar informed the Appellant’s 
Solicitor that the Awards had been filed 
and asked him to take out the Statutory 
Notices from the Court and serve them 
on the parties. Such notices were issued 
on the same date and it was recorded that 
the Awards had been filed on the 29th 
August, 1949. 


45. On the facts as above the ques- 
tion mooted before the Supreme Court 
was whether in view of Section 31 (3) of 
the Arbitration Act, 1940 it could be said 
that the Awards were filed in the Cal- 
cutta High Court earlier than in the Gau- 
bati Court. 


46. Supreme Court held that on 
the 18th August, 1949, the Umpire in res- 
ponse to notice from the Gauhati Court 
had forwarded the signed copies of the 
eward and the same were in Gauhati 
Court on or before 24th August, 1949. 
The Supreme Court held this. was suff- 
cient compliance with Section 14 (2) of 
the Arbitration Act, 1940 and that the 
Umpire had caused the awards to be filed 
in the Gauhati Court. The Supreme Court 
concluded that the filing was on the 24th 
August, 1949 in the Court of Subordinate 
Judge, Gauhati and such filing was ear- 
lier than the filing of the same Awards 
in. the Calcutta High Court which took 
place on the 29th August, 1949. 

47. It is to be noted that in the 
case before the Supreme Court ell that 
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took place in Gauhati on the 24th August, 
1949 was that the Subordinate Judge per- 
used the report of the Umpire forward- 
ing copies of the awards. The Subordi- 
nate Judge did not direct on that- date 
that the awards should be filed. On the 
contrary, he directed the applicant be- 
fore him to file his copies of the awards 
on the 3rd September, 1949. 

48. Section 14 of the Arbitration 
Act, 1940 does not contemplate the filing 
of both the original as well as a signed 
copy of the award. Therefore, it is to 
be assumed that the Subordinate Judge 
did not consider the forwarding of the 
signed copies of the awards by the Um- 
pire as sufficient filing within the mean- 
ing of that section inasmuch as he direct- 
ed the applicant before him to file his 
copies of the award. It does not appear 
whether the Umpire sent along with the 
signed copies of the Awards the neces- 
sary Court fees and stamps in order that- 
the same may be filed in the regular 
manner. In spite of the aforesaid and in 
spite of the fact that on the 29th August, 
1949 the originals of the same Awards 
were duly filed with the necessary stamps 
and fees in the Calcutta High Court, the 
Supreme Court held that the award had 
been duly filed in the Gauhati High Court 
on the 24th August, 1949, within the 
meaning of Section 14 of the Act, 


49. Mr. Bhabra argued that the 
facts before the Supreme Court were 
similar to the facts in the instant case. 
The Arbitrator in the instant case has 
forwarded his Award to this Court and 
the Award is physically in Court and 
there was no bar to the present applicant 
to have it set aside. 


50. It is settled law that filing of) ` 
an award by the Arbitrator in Court is a 
ministerial act and not a judicial or a 
quasi-judicial act. In the case of Anandi- 
lal v. Keshavdeo reported in AIR 1949 
Cal 549, an award dated. the 24th Decem- 
ber, 1939 had been made and signed by 
two named arbitrators. Subsequently one 
of the arbitrators died. The surviving 
arbitrator filed the award on the 13th 
January, 1949. It was contended that the 
Rules of this Court required both ‘the’ 
Arbitrators to perform the act and action 
by one of such arbitrators was not suffi- 
cient compliance with the Rules and the 
award therefore was not properly filed. 
This Court held that the relevant Rules 
did not require thet the arbitrator would 
file the award but all that was required 
that the Arbitrator must cause the award 
In causing an award to be 
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filed the arbitrator does not perform a 
judicial act but a ministerial act. This 
ministerial act can be performed by any 
one of the arbitrators. The failure or 
omission or inability of one of the several 
arbitrators to participate in this minis- 
terial act is not an irregularity which 
vitiated the proceedings or the award in 
the absence of fraud. This decision has 
been followed in the subsequent case of 
Ebrahim Kassam v. Northern India Oil 
Industry reported in AIR 1951 Cal 230. 


51. In the instant case it appears 
that the arbitrator has initiated such 
ministerial act by forwarding the award 
to this Court. What remains to be done 
now in furtherance of such ministerial act 
is to tender the necessary court-fees and 
Stamps so that the Award can be filed as 
record, 


52. ‘It appears to me that so far as 
this Court is concerned the question whe- 
ther an application for setting aside an 
award be validly made before the award 
is filed is still open. The reasoning of Mc 
Nair, J. bas been expressly dissented from 
in the subsequent judgments of S. R 
Das, J., Gentle, J. and Ormond, J. 
Ormond, J. in the Division Bench made it 
clear that the question may be agitated in 
an appropriate case in future. From the 
judgment of the Supreme Court noted 
above it also appears that the Supreme 
Court has laid down that under Section 14 
(2) of the Arbitration Act, 1940 all that 
the Arbitrator has to do is to cause the 
award to be filed and not actually file the 
same. Making the award available to the 
Court was held by the Supreme Court to 
be sufficient causing of the award to be 
filed within the meaning of that section. 


53. The views expressed by S. R 
Das, J. Gentle, J. and Ormond, J. in their 
respective Judgments appear to be in the 
nature of obiter inasmuch as the matter 
before them was really decided on the 
fact that the application to set aside the 
award in that case had in fact been made 
after the award had been filed. The oW- 
servations of the. Division Bench on the 
other aspect.was based on the reason that 
till an award was filed in Court the Court 
could not take cognizance of the matter. 
Putting it in another way, it was reason- 
ed that as long as the arbitration proceed- 
ings continued outside the Court, the 
Court did not have seisin over the matter 
and only after the award was filed the 
Court regained such seisin. Looking at 
the scheme of the Arbitration Act, 1940 
and the Schedules therernder, it is. ob- 
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served with respect that it is possible tc 
reach a different conclusion. 


54. The Arbitration Act, 1940 con= 
templates arbitrations without the inter- 
vention of the Court. The relevant seé- 
tions dealing with this type of arbitration 
are contained in Chapter II of the -Act 


- read along with the first Schedule thereof. 


Under S. 5, in this Chapter, authority of 
an appointed Arbitrator or Umpire can be 
revoked by the parties after taking leave 
of the Court in certain circumstances. 
Under S, 8, also in this Chapter, where 
there is difference between the parties 
regarding the appointment of Arbitrator 


-by consent or where an appointed Arbi- 


trator or Umpire neglects or refuses to 
act or becomes incapable of acting or dies 
and the vacancy is not supplied then on 
application of the parties the Court has 
Power to appoint an Arbitrator or an Um- 
pire. Similarly under Section 9 under 
specified circumstances when one party 
to an arbitration agreement authorizes his 
own appointed Arbitrator the Court hag 
power to set aside such appointment. 


55. During the pendency of an 
arbitration the Court may, on application 
of any party, remove an Arbitrator or 
Umpire who fails to use all reasonable 
despatch in entering on and proceeding 
with the reference and making an award 
under Section 11. The Court can also 
Temove an Arbitrator or Umpire who 
misconducts himself of the proceedings 
under the same section. Under Section 12 
of the Act, the Court cannot only remove 
the Arbitrator or the Umpire but appoint 
anybody to act as an Arbitrator in place 
of the person removed. The Court has 
also power to order that the Arbitration 
agreement will cease to have any effect. 


56. Sections 14 (3), 18 and 19 of the 
Act, also give specific powers to the Court 
regarding arbitrations which are con 
ducted without intervention of the Court. 
Under the First Schedule to the Act the 
Court has power to extend the time for 
the Arbitrators to make their award when 
the same expires: 


57. Therefore, it appears thaf 
under the Act the Court at all stages re- 
tains jurisdiction over arbitrations with- 
out the interventions of Court if the 
subject-matter thereof is within its juris 
diction. The Court. assumes. seisin over 
the proceedings on the application of the 
parties. as provided in the Act and this 
seisin, it appears; does not necessarily 
depend whether the award or the Arbitra- 
tion agreement is filed. in. the Court, 
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58. In passing judgments in terms 
f Awards, no doubt it is necessary for 
the Court to have the Award formally on 
ecord so that the judgment may be pass- 
d in exact terms of the Award. This has 
been noted by Gentle, J. But it appears 
to me, that an Award ¢an be set aside 
construing the 


contains Section 17 which empowers the 
Court to pass a judgment in terms of the 
ward, But provisions relating to setting 
aside of an Award are contained in Sec- 
tions 30, 31 and 33 in Chapter V, the 
general Chapter, which applies to all 
arbitrations. 


59. However, the matter before me 
may be decided according to law laid down 
by the Supreme Court in its judgment dis- 
cussed above. I hold that in the instant 
case the Arbitrator has sufficiently com- 
plied with Section 14 of the Arbitration 
ct, 1940 in forwarding the Award to 
this Court and further ministerial action 







Respect- 
fully following the observations of S. R. 
Das, J. I direct the applicant to forward 
to the Registrar, Original Side of this 
Court the necessary court-fees and stamps 
so that the Award can be filed as on. re- 
_{cord nunc pro tunc as on the day when 
the Arbitrator forwarded the same to the 


Registrar, This will be in consonance 
with justice. 
60. In the other view of the matter 


a situation may result where an Award 
can never be challenged at all because of 
limitation which prevents a party from 
taking steps for filing the Award after a 
certain time. The Arbitrator concerned 
may be unwilling or: unable or may not 
be in existence at all and in such a situa- 
tion an Award can never be challenged. 
An unfiled Award may not confer any 
enforceable right upon the person in 
whose favour it is made but it cannot be 
said that such an Award is a-nullity or non 
est vide Kashinathsa v. Narasingsa, AIR 
1961 SC 1077. 


61. Dr. Banerjee did not seriously 
press the defence of his clients on merits, 
I have considered the arbitration clause 
and the proceedings held thereunder in 
this case. The respondents were not en- 
titled to assume that the original Arbitra- 
tor had ceased to have jurisdiction or to 
appoint the second Arbitrator as the sole 
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Arbitrator. In any event, the authority 
of the named Arbitrator. in the agreement 
could not be taken away by the respon- 
dent as was sought to be done. The 
second Arbitrator, whose appointment was 
mever agreed to by the petitioner was 


otherwise incompetent to enter into the 


reference as it was contemplated by the 
parties that only an engineer or an archi- 
tect or a person having technical know- 
ledge of.the subject-matter could only be 
appointed as an Arbitrator. 

62. Therefore, I order that the pur- 
ported Award dated August 28, 1972 be 
set aside, subject to the petitioner’s com- 
plying with the directions given above and 
taking necessary steps to have the Award 
filed as of record, 

63. As I have made no order in 
terms of the amended prayers the ques- 
tion whether the same are barred by 
limitation or not need not be considered. 

64. In the facts and circumstances 
of this case, I make no order as to costs. 

Ordered accordingly. 
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FULL BENCH 


MASUD, AJAY KUMAR BASU AND 
R. N. PYNE, JJ. 

The Corporation of Calcutta, Appel- 
lant v. Murari Churn Law, Respondent, 

Appeal No. 243 of 1963; (Suit No. 1226 
of 1957), D/- 3-9-1975. 

(A) Civil P. C, (1908), O. 22, R. 9 — 
Abatement of appeal. — Setting aside of 
— Sufficient cause — (Limitation Act. 
(1963), S. 5).- 

The Court has a discretion in the 
matter if the Court is satisfied that there 
are materials before it which do not dis- 
close culpable negligence or mala fides. 
AIR 1964 SC 215, Followed. (Para 5) 

In such a case the petitioner not only 
has to state the reasons for his absence of 
knowledge of the death of the defendant 
within a reasonable time but also those 
reasons should sufficiently establish to the 
satisfaction of the Court that the peti- 
tioner was prevented from making the 
application. It cannot be said that under 
no circumstance the Court has power to 
allow such petition if filed 150 days after 
the death of the deceased party. The 
Court has to be satisfied from the reasons 
disclosed in the affidavits that the appel- 
lant was prevented from making the ap- 
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plication for sufficient cause. The Court 
cannot have sympathy for a party who 
has been absolutely careless and negli- 
gent in not taking steps to find out the 
death of the respondent. (Para 4) 
In the circumstances of the case it 
was held that there was “sufficient cause” 
which prevented the petitioner from pre- 
senting the application earlier. (Para 5). 
Cases Referred: Chronological Paras 
AIR 1964 SC 215 = (1964) 3 SCR 467 2,4 
Dipankar Ghosh, for Respondent. 


MASUD, J-:— In this “application 
under Order 22, Rule 9 read with Rule 11 
of the Code of Civil Procedure, the peti- 
tioner~appellant, Corporation of Calcutta, 
has prayed for setting aside the abatement 
of the present appeal. Admittedly, the 
respondent Murari Churn Law died on 
Jan. 25, 1973 surviving him his widow Sm. 
.Nayan Tara Law and three sons, namely, 
Gunanka Churna Law, Debinka Churn 
Law and Mrinanka Churn Law as his legal 
heirs. There is also no dispute that no 
application for substitution of the heirs 
in place of the respondent Murari Churn 
Law, deceased, was made within three 
months from the date of his death. Thus, 
under Order 22, Rule 4 read with Rule 11 
of the Code, the appeal stood abated, 
Thereafter, no application was made by 
the appellant for setting aside the abate- 
ment within two months from the date 
when the abatement took place. The pre- 
sent petition was filed on May 23, 1974, 
for setting aside the said abatement. 


2. Mr. Jayanta Mitra, Counsel for 
the petitioner, has submitted that the 
materials placed before this Court as dis- 
‘closed in the petition, affidavit-in-opposi- 
tion and affidavit-in-reply establish that 
there is “sufficient cause” which has pre- 
vented his client for not making the ap- 
plication within the prescribed period of 
limitation. Relying upon Union of India 
v. Ram Charan, AIR 1964 SC 215, he has 
submitted that the tests laid down in the 
said decision would clearly show that 
there has been no culpable negligence on 
the part of his client to make the pre- 
sent application and, as such, the delay 
in making this application has been caused 
on reasonable grounds and that such delay 
should be condoned under Section 5 of the 
Limitation Act. i 

3. Mr. Dipankar Ghosh, counsel 
_for the heirs of the deceased respondent, 
relying upon the same Supreme Court 
decision, has submitted that no “sufficient 
cause” has been shown by the petitioner 
which nas prevented. the latter from pre- 


senting this application within the pres- 
cribed period of limitation. He has laid 
emphasis on the fact that the appellants’ 
mere absence of knowledge of the death 
of the respondent cannot be considered as 
“sufficient cause” within the meaning of 
Order 22, Rule 9 of the Code or Section 5 
of the Limitation Act, 1963. According 
to him, the said Murari Churn Law, de- 
ceased, is a well-known respectable man 
in Calcutta and his death was reported in 
almost all the daily newspapers in Cal- 
cutta and the appellant should have im~ 
mediately taken steps in presenting this 
application. Further, he has laid stress 
on the fact that this belated application 
does not disclose any ground which would 
persuade -the Court to set aside the abate- 
ment. He has also added that the peti- 
tioner had also constructive knowledge of 
the death of Murari Churn Law inasmuch 
as he was cremated at the Corporation 
Burning Ghat where the death was re- 
corded. 


4. Counsel for both the parties 
have relied upon the principles of law 
laid down in Union of India v. Ram Cha- 
ran, (AIR 1964 SC 215) (supra). It is 
well settled that period of limitation as 
set out in Articles 120 and 121 of the 
Limitation Act, 1963, starts from the date 
of death of the respondent and from date 
of abatement respectively. The point to 
be decided is whether in the facts and 
circumstances of this case the abatement 
should be set aside on the ground that the 
petitioner has been able to place before 
this Court “sufficient cause” within the 
meaning of Order 22, Rule 9 and Section 5 . 
of the Limitation Act. It is true that the 
Supreme Court has made the following 
observations at page 219: 


“The mere allegation about his not 
coming to know of the death of the op- 
posite party is not sufficient. He had to 
state reasons which, according to him, led 
to his not knowing of the death of the, 
defendant within reasonable time and to 
establish those reasons to the satisfaction 
of the Court specially when the correct- 
ness of those reasons is challenged by the 
legal representatives of the deceased who 
have secured a valuable right on the abate~ 
ment of the suit.” . 

It is thus clear that the petitioner not 
only thas to state the reasons for his ab- 
sence of knowledge of the death of the 
defendant within a reasonable time but 
also those reasons should sufficiently estab- 
lish to the satisfaction of the Court that 
the petitioner was prevented from making 
the present application. It is nobody’s' 
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case that under no circumstances: the 
Court has power to allow such petition 
if filed 150 days after the death of the 
deceased Party. The Court has to be 
satisfied from the reasons disclosed in the 
affidavits that the appellant was prevent- 
ed from making the application for suffi- 
cient cause. The Court cannot have sym- 
pathy for a party who has been absolute- 
ly careless and negligent in not taking 
steps to find out the death of the respon- 
dent. In the said decision the respondent 
died on July 21, 1957. The appellant 
came to know about his death on Febru- 
ary 3, 1958 and the application for setting 
aside the abatement and condonation of 
the delay was made on March 18, 1958. 
Even the statements made in the petition 
have not been based on personal know- 
ledge by the petitioner and no explanation 
for the delay was offered. The Supreme 
Court has found on those facts that no 
sufficient cause was Shown which pre- 
vented the appellant there to make the 
application before March 18, 1958 although 
the appellant had knowledge of the death 
of the respondent on February 3, 1958. 
Further, in the said application there was 
no specific prayer also for setting aside 
the abatement. Under those circum- 
stances, the Supreme Court did not set 
aside the abatement of the appeal. In the 
said decision, however, Raghubar Dayal, J. 
has made the following observations at 
page 219: 


“The provisions of the Code are with 
the view to advance the cause of justice. 


Of course, the Court in considering whe- . 


ther the appellant has established suff- 
cient cause for his not continuing the suit 
in time or for not applying for the setting 
aside of the abatement within time, need 
not be over-strict in accepting such proof 
of the suggested cause as it would accept 
for holding certain facts established, 
both . because the question does not re- 
late to the merits of the dispute be- 
tween the parties and because if the 
abatement is set aside the merits of the 
dispute can be determined while, if the 
abatement is not set aside, the appel- 
lant is deprived of his proving his 
claim on the ground of culpable negligence 
or lack of vigilance. This, however, does 
not mean that the Court should readily 
accept whatever the appellant alleges to 
explain away his default. It has to scruti- 
nize it and would be fully justified in con- 
sidering the merits of the evidence led to 
establish the cause for the appellant’s de- 
fault in applying within time for the im- 
pleading of the legal representatives of the 
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deceased or for setting aside the abate- 


ment. 
xx ** * ae 


+ +s 4 +4 +e 


The Court will set aside the abate- 
ment if it is proved that the applicant was 
prevented by any sufficient cause from 
continuing the suit. This means that the 
applicant had to allege and establish facts 
which, in the view of the Court be a suffi- 
cient reason for his not making the ap- 
plication for bringing on record the legal 
representatives of the deceased within 
time. If no such facts are alleged, none 
can be established and, in that case the 
Court cannot set aside the abatement of 
the suit unless the very circumstances of 
the case make it so obvious that the Court 
be in a position to hold that there was 
sufficient cause for the applicant’s not 
continuing the suit by taking necessary 
steps within the period of limitation. Such 
Would be a very rare case ... 


But iek can be sald that the “delay in mak- 
ing such applications should not be for 
reasons which indicate the plaintiffs 
negligence in not taking certain steps 
which he could have and should have 
taken. What would be such necessary 
steps would again depend on the circum- 
stances of a particular case and each case 
will have to be decided by the Court on 
the facts and circumstantes of the case. 

RE +k d 
Courts have to use their discretion in the 
matter soundly in the interest of justice. 
It will serve no useful purpose to refer 
to the cases relied on for the appellant 
in support of its contention that the ap- 
pellant’s ignorance of the death of the 
Tespondent is sufficient cause for allowing 
this application for the setting aside of the 
abatement and that in any case it would 
be sufficient cause if its ignorance had not 


been due to ae ek, or mala 
fides... i “ 


It is true, as contended, that it is not the 
duty of the appellant to make regular en- 
quiries from time to time about the health 
or existence of the opposite party. But 
it does not mean that mere fact of the 
appellant coming to know of the respon- 
dent’s death belatedly, by itself, will 
justify his application for setting aside the 
abatement. That is not the law.” 


5. The principles of law laid down 
in the said Supreme Court decision clear- 
ly indicate that the Court has a discretion 
in the matter if the Court is satisfied that 
there are materials before it which do not 
disclose culpable negligence or mala fides. 
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In the present case although we are not 
happy with the materials placed in the 
petition as drafted, we are satisfied that 
there is “sufficient cause” which prevent- 
ed the petitioner from presenting this ap- 
plication earlier. The reasons why we 
have come to the said conclusion are as 
follows: 


Admittedly, the appeal was filed on 
November 19, 1962. On August 30, 1965 
- Late Mr. Justice D. N. Sinha and myself 
heard an application on behalf of the ap- 
pellant for amendment of the plaint and 
the necessary order for amendment was 
made. The appeal thereafter was refèr- 
red by us to a larger Bench in considera- 
tion of a substantia] point of law. ‘On 
May 17, 1974 the petitioner’s Solicitor was 
‘Informed that the appeal would come for 
hearing before the Full Bench consisting 
of the Chief Justice, M. M. Dutt J. and 
A. K. De J., on May 20, 1974. On May 
20, 1974 the petitioner’s Assistant Law 
Officer, Sri A. K. Basu was informed in 
the Court for the first time by Shri Achala 
Nath Ganguly, the Solicitor for the res- 
pondent, that the respondent had. died. 
This fact, however, was not admitted by 
the respondent.: But immediately on the 
game date the petitioner’s solicitor wrote 
a letter to the said. Shri Ganguly enquir- 
ing of him whether the said respondent 
had died leaving a will or intestate.. The 
said Ganguly was also requested to fur- 
nish the names of the heirs of the de- 
ceased. By a letter dated May 21, 1974, 
received by the petitioner’s Solicitor on 
May 22, 1974 the said Shri Ganguly in- 
formed the petitioner’s Solicitor that the 
respondent died on January 25, 1973. On 
the next day the petitioner’s Solicitor 
B. K. Das made the present application. 
Obviously, there is nothing to show ‘that 
the petitioner had knowledge of the death 
of the respondent prior to May 20, 1974. 
The petitioner’s Solicitor immediately 
thereafter asked the solicitor for the res- 
pondent to inform the date of the death 
of the respondent and also the names of 
his heirs. ‘The petitioner has rushed to 
the Court to make the application within 
24 hours and perhaps this fact explains 
why the petition has not been properly 
drafted. In any event, the fact remains 
that ‘the Solicitor for the respondent did 
not inform the Solicitor for. the petitioner 
about the death of Murari Churn Law 
prior to May 21, 1974. In the affidavit-in- 


reply it has been made clear that in seve- 


l ‘ral suits pending before the High Court, 
City Civil Court, Alipore Court and also 


the Sealdah Court, the Corporation of Cal- 
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cutta has filed several suits for recovery 
of the statutory dues of the owners and/or 
occupiers of house properties. Even as~ 
suming that the death of Murari Churn 
Law wag published in the daily news- 
paper it is not possible for the law Offi- 
cérs of the petitioner to know: that Murari 
Churn. Law was a respondent in a pend~. 
ing appeal-in this High Court nor can 
there be a constructive knowledge of the 
petitioner about the death. of the respon- 
dent on the ground that the respondent 
was cremated in the Corporation Burning 
Ghat. . It-cannot be expected of a body 
like Corporation of Calcutta to keep it~ 
self informed about the defendants or. 
respondents in the various proceedings 
pending in different Courts or that steps 
should be taken for substitution of the 
heirs of any of the parties in such pro- 
ceedings on the basis of the newspaper 
report about the death. Of course the 
matter. would be otherwise if there is any 
negligence on the part of the Corporation. 
It has not been established either that the 
petitioner or its Law Officers had any 
knowledge of the. death of Murari Churn 
Law at any time before May 20, 1974, and 
that the former were negligent in making 
this application. Even: assuming there is 
negligence on the part of the petitioner’s 
solicitor in not keeping its client informed: 
about the physical condition of the res- 
pondent, the respondent’s solicitor has 
contributed to such negligence by ‘not dis- 
closing the death of his client. Further, 
it may be stated here that the present 
appeal was referred to a Special Bench 
as early as August 30, 1965. The present 
application was noted as made before 
C. J., M. M. Dutt and A. K. De, JJ. on 
May 23, 1974. It further appears that a 
Full Bench had been constituted some- 
time. in 1972 consisting of Arun Kumar 
Mukherjea, J. Sabyasachi Mukhariji, J. and 
M. M. Dutt, J. As stated by the Su- 
preme Court, it was not the appellant’s 

duty to get itself informed about the 
health and existence of the respondent. 
Further, unlike the facts in the said Su- 
preme Court case, all the necessary 
prayers have been asked for in the peti- 
tion. The comment that has been made 
by Mr. Ghosh on behalf of the heirs of 
Murari Churn Law that the materials dis- 
closed in the petition are not sufficient can 
be explained by an admitted fact that the 
present application was made within 24 
Hours of the date of the receipt of the, 
letter ‘that is May 22, 1974 received from 
Achala Nath Ganguly the Solicitor for the 


respondent. Further, it may be stated — 
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that the present Bench has been reconsti- 
tuted for the third time by the learned 
Chief Justice as the second Special Bench 
constituted of myself, S. K. Mukherjee 
and A. K. Basu, JJ. could not hear the 
matter owing to personal ground of Mu- 
kherjea, J. Thus it cannot be said that 
the appellant was negligent in not keep- 
ing itself informed about the position of 
the appeal from the respondent’s Solici- 
tor. 

6- We have failed to find out that 
the Corporation of Calcutta has acted 
mala fide in making the present applica- 
tion. Further, it cannot be said that the 
appellant is guilty of any culpable neglig- 
ence in not presenting this petition earlier. 

T. For all the reasons stated above 
in the extraordinary facts and circum- 
stances of the case, we are satisfied that 
there is sufficient cause for the appellant 
for not taking steps earlier and that there 
should be an order in terms of prayers (I), 
.(2), (3), (4), (5) and (6). The petitioner 
shall pay the costs of this application to 
the respondent. 


8. Certified for two Counsel, 


AJAY K. BASU, J. :— I agree with the 


order. 
PYNE, J.:— I agree with the order. 
Order accordingly. 
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`N. C. MUKHERJI AND B: C. ROY, JJ. 


Anath Bandhu Sen Mondal, Petitioner 
v. Sm. Chanchala Bala Dasi, Opposite 
Party. 


S. A. No. 864 of 1972, D/- 22-3-1976. 


(A) Hindu Succession Act (1956), Sec- 


tion 14 — “Property possessed by female 
Hindu” — Female transferring property 
by sale or gift to another female before 
commencement of the Act — Whether 
alienee can get benefit of section. AIR 1968 
Delhi 264 (FB), Dissented from, 

On a plain reading of Section 14 it 
must be held that the section contemplates 
only cases of those limited owners who 
are in possession of the property either, 
actual or constructive, at the time of the 
commencement of the Act and the Section 
does not contemplate cases where the 
limited owner before the commencement 
of the Act has already parted with pos- 
session by way of deed of gift or deed of 
sale. Section 14 was not meant to benefit 
an alienee. Where the limited owner has 
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transferred the limited interest to another 
woman before the passing of the Act, it 
cannot be said that the latter’s limited 
interest, if any, ripened into absolute 
interest in terms of Section 14. AIR 1968 
Delhi 264 (FB), Dissented from. Case law 
discussed. (Paras 15, 16) 
Cases , Referred: Chronological Paras 
AIR 1970 Pat 352 = 1970 BLJR 139 11 
AIR 1968 Delhi 264 = (1968) 70 Pun LR 
(D) 291 (FB) 7 
AIR 1967 SC 1786 = (1967) 3 SCR 454 9 
AIR 1966 SC 1879 = (1966) 2 SCR 626 


7, 14 
AIR 1966 Punj 31 = 1965 Cur LJ 217 11 
AIR 1963 Mad 37 12 


AIR 1963 Pat 330 = 1963 BLJR 534 12 
AIR 1960 Punj 530 = 62 Pun LR 537 (FB) 
12 

AIR 1959 SC 577 = (1959) Supp (1) SCR 
968 7.8 
AIR 1958 Ker 142 = 1957 Ker LT 1255 
: 10 

AIR 1958 Mad 255 = (1958) 1 Mad LJ 101 
; 1r 

AIR 1958 Orissa 75 = 23 Cut LT 489 13 
AIR 1958 Pat 581 = 1958 BLJR 545 (FB) 


11 

AIR 1957 Andh Pra 280 = 1956 Andh 
WR 988 T1. 

AIR 1957 Cal 557 = 81 Cal WN 325 7,8 


_ Mukul Prakash Banerjee, for Peti- 
tioner; Kanan Kumar Ghosh and Dilip 
Kumar Sett, for Respondent, 


N. C. MUKHERJI, J. :— The plaintiff 
is the appellant before us, This appeal 
arises out of a suit by the plaintiff as re- 
versioner for recovery of khas possession 
of the suit property upon declaration of 
his title to the property and right to pos- 
sess it after the death of the limited owner 
from whom the defendant is alleged. to 
have been purchased the property. 


2-3. The plaintiff’s case may briefly 
be stated as follows :— 

The suit property originally be- 
longed to the plaintiff's great grand father 
Dinanath, Sen Mondal who-died leaving 
two sons Indranarayan and Suryya- 
narayan. Indranarayan died leaving his 
only son Abinash and Suryyanarayan died 
leaving his only son Ramgati. Between 
these two sons there was an amicable 
Partition. Ramgati died about 24 years 
back leaving his widow Matibala. Conse- 
quently, Matibala acquired a widows 
estate in respect of-the property left by 
her husband. Motibala died on December 
22, 1967. Abinash died leaving the plain- 
tiff as the only son and heir. After the 
death of Matibala the suit property. de+ 
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volved upon the plaintiff as the sole rever- 
sioner. Though Matibala had no right to 
transfer the property left by her husband 
in order to deprive the plaintiff, the de- 
fendant by exercising undue influence 
upon Matibala surreptitiously obtained a 
fraudulent deed of sale from Matibala in 
her favour in respect of the suit property 
on April 22, 1955 without payment of 
consideration and got the property re- 
corded in. her name in the R, S. Record. 
The plaintiff came to learn about the 
fraudulent transfer on 22nd January 1962. 
It is the plaintiff's case that transfer was 
made without any legal necessity. After 
Matibala’s death, the property was to re- 
vert back to the plaintiff as the sole re- 
versioner of Ramgati and the defendant 
had no right to possess it. As the defen- 
dant was illegally possessing the suit pro- 
perty, the plaintiff was compelled to start 
the present action. 


. 4 The case of the defendant is 
that the suit property did not belong to 
Dinanath but to Ramgati, that the plain- 
tiff was not the reversioner of Ramgati, 
that the sale deed was a bona fide trans- 
action and was for legal necessity, that 
the price as stated in the kobala was duly 
paid to Motibala and that the plaintiff was 
aware of the transaction from the very 
beginning. The defendant before her pur- 
chase made bona fide enquiries about the 
legal necessities of Matibala and was 
satisfied that those existed. That being 
s0, the defendant acquired an absolute 
and indefeasible title to the suit property 
and the plaintiffs suit was liable to be 
dismissed. The learned Subordinate Judge 
held that the plaintiff was the sole rever- 
sioner of the last male owner Ramgati, 
that the sale deed was a collusive tran- 
saction made without any legal necessity 
and without consideration and that the 
plaintiff was completely ignorant of the 
sale. It was also held that the defendant 
had no title to the suit property and no 
right to possess the same. The learned 
Subordinate Judge further found that 
since Matibala parted with her title and 
possession before the Hindu Succession 
Act, 
ownership in the suit property did not 
ripen into an absolute ownership and, 
therefore, the property was to revert 
back to the plaintiff after her death. In 
that view of his finding the learned Sub- 
ordinate Judge decreed the suit granting 
plaintiffs prayer for recovery of khas 
possession except plot No. 1526 which had 
vested in the State. Being aggrieved, the 
defendant preferred an appeal. 


1956 came into force her limited 
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5. The learned Additional District 
Judge agreed with the trial Court that 
the plaintiff is the sole reversioner of 
Ramgati. He also agreed with the trial 
Court that the sale was made without any 
legal necessity, and that the transaction 
was a collusive one, But at the same time 
the learned Additional District Judge held 
that the sale was real and for considera- 
tion and the defendant acquired a valid 
title to the suit property under the same. 
The lower appellate Court below further 
held that the defendant being a female 
Hindu and being in possession of the suit 
property at the date of commencement of 
the Hindu Succession Act, 1956 acquired 
an absolute title to the property by vir- 
tue of Section 14 of the Act, and that be- 
ing the position, the plaintiff, although the 
sole reversioner of Ramgati, has no right 
to claim the suit property or to recover 
possession thereof. In that view of his 
finding the appeal was allowed. The judg- 
ment and decree passed by the learned 
Subordinate Judge were set aside and the 
suit was dismissed. Being aggrieved, the 
present appeal has been filed. 

6. Mr. Mukul Prakas Banerjee, 
learned Advocate appearing on behalf of 
the appellant, in the first place refers to 
Section 14 of the Hindu Succession Act. 
Section 14 reads as follows :— 

14 (1) — “Any property possessed by 
a female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full owner thereof 
and not as a limited owner. ` 

Explanation:— In this sub-section, 
“property” includes both movable and im- - 
movable property acquired by a female 
Hindu by inheritance or devise, or at a 


- partition, or in lieu of maintenance or 


arrears of maintenance, or by gift. from 
any person. whether a relative or not, 
before, at or after the marriage, or by her 
own skill or exertion, or by purchase or 
by prescription, or in any other manner 
whatsoever, and also any such property 
held by her as stridhana immediately be- 
a commencement of this Act. 

7. Mr. Banerjee contends with all 
force that Section 14 very clearly lays 
down that any property which has been 
acquired by a female Hindu in the manner 
as mentioned in the Section over which 
she had limited interest before the com- 
mencement of the Act and.if the said 
female Hindu has possession over the pro- 
perty at the commencement of the Act, 
then that limited ownership . will ripen 
into full ownership. The Section there- 
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(Ibid., 202) in which the right now con- 
tained in Article 30 (1) (along with some 


other rights) was proposed to be confer- 


red on “national minorities,........... based 
on religion.” Munshi explained the genesis 
of his proposal as being from the minori- 
ties rights embodied in the Polish Treaty 
of 28th June 1919 which became a part 
of the Polish Constitution (Ibid., 278). It 
is well known that the problem of national 
minorities bedevilled Europe and was 
tried to be settled by the Treaty of Ver- 
sailles after the First World War, -the 
Polish Treaty being a part of the settle- 
ment. The political element in the use of 
the word “minority” is signified by the 
adjective “national” to qualify the word 
minorities” both in the Polish Treaty 
and in Munshi’s draft. Munshi’s proposal 
was accepted by the Sub-Committee on 
Minorities and was embodied as an an- 
nexure to their interim report (Ibid., 209). 
Later, para. 18 of the draft Fundamental 
Rights contained the provisions corres- 
ponding to the present Articles 29 and 30 
of the Constitution. In this draft both 
these rights were conferred on “minori- 
ties’. The Drafting Committee, however, 
distinguished between the right of any 
section of citizens to conserve their 
language, script or culture (later em- 
bodied in Article 29) and the right of all 
minorities based on religion or language 
to establish and administer educational 
institutions of their choice (later embodied 
fn Article 30). The omission of the word 
“minorities” from the draft- fundamental 
right relating to the conservation of 
language, script or culture was objected 
to by Shri Lari. Dr. Ambedkar there- 
upon explained the reason for this emis- 
sion in the following words :— 


“The first point that I would like to 
submit to the House as to why the Draft- 
fing Committee thought it necessary to 
alter the language of paragraph 18 of the 
Fundamental Rights is this. On reading 
the paragraph contained in the original 
Fundamental Rights, it will be noticed 
that the term “minority” was used therein 
not in the technical sense of the word 
“minority” as we have been accustomed to 
use it for the purposes of certain political 
safeguards, such as representation in the 
Legislature, representation in the services 
and so on. The word is used not merely 
to indicate the minority in the technical 
sense of the word, it is also used to cover 
minorities which are not minorities in the 
technical sense, but which are nonetheless 
minorities in the cultural and linguistic 
sense. For instance, for the purposes of 
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this Article 23, if a certain number of 
people from Madras came and settled in 
Bombay for certain purposes, they would 
be, although not a minority in the techni- 
cal sense, cultural minorities. Similarly 
if a certain number of Maharashtrians 
went from Maharashtra and settled in 
Bengal, although they may not be minori- 
ties in the technical sense, they would be 
cultural and liguistic minorities in Ben- 
gal. The article intends to give protection 
in the niatter of culture, language and 
script not only to a minority technically, 
but also to a minority in the wider sense 
of the terms as I have explained just now. 
That is the reason why we dropped the 
word “minority” because we felt that the ` 
word might be interpreted in the narrow 
sense of the term, when the intention of 
this House, when it passed Article 18, was 
to use the word “minority” in a much 
wider sense, so as to give cultural pro- 
tection to those who were technically not 
minorities but minorities nentheless"” 
(VII, Constituent Assembly Debates, 
922-923). a l 

4. The distinction made by Dr. 
Ambedkar between the technical and the 
non-technical senses of the word “mino- 
rity” is important. The former sense wag 
used in connection with reservations for 
minorities in Legislatures and services. 
Muslims, for instance, were such a mino- 
rity. But even a part of the majority 
community, that is, the Hindus, could be- 
come a linguistic minority when people 
of one linguistic area were to migrate to 
another. This is the non-technical sense 
of minority. To dispel the uncertainty 
when the word “minority” is used in these 
two different senses, it was dropped from 
Article 29 (1) and in its place the words 
“any section of the citizens” which now 
find part in Article 29 (1) were substituted. 

5. In Article 30 (1) also technical 
minorities were included in the words 
“minorities based on religion” and non- 
technical ones in the words “minorities 
based on language.” By way of an 
amendment, Pandit Thakur Das Bhar- 
gava pointed out that the words in draft 
Article 23 (3) (the predecessor of the pre- 
sent Article 30 (1) ) the words minori- 
ties based on “religion, community or 
language” should be’ amended by the 
deletion of the word “community”, He 
explained the object of the amendment 
as follows:—- 


- “Now, Sir, the word “community” is 
sought to be removed from this provision 
because “community” has no meaning. If 
it is a fact that the existence of a com- 
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munity is determined by some common 
characteristic and all communities are 
covered by the words religion: or laru- 
age, then “community” as such has no 
basis.” (VII, C. A, D. 898).” 

This amendment was accepted by Dr, 
Ambedkar and the word “community” 
was dropped inasmuch as a minority based 
either on religion or on language neces 
sarily covered the word “community” 
which was itself based either on religion 
or language, (B. Shiva Rao: The Fram- 
ing of Indies Constitution, A. Study, 
280-281), 

6. This discussion preceding the 
enactment of Article 30 (1) and the rele- 
vant discussion on the enactment of Arti- 
cle 29 (1) would give us an insight into 
the sense in which the . Constitution 
makers used the word “minority” in Arti~ 
cle 30 (1). Firstly, the context of history. 
The problem of minorities prior 
to the Constitution only related to the 
minorities which claimed to be separate 
from the majority, namely, the Hindus. 
These minorities were Muslims, Christians 
and the Sikhs, Secondly, no section of 
Hindus was treated as a minority, The 
attempt of the British Indian Govern~ 
ment to separate the Scheduled Castes 
from the Hindu fold wag defeated by the 
fast undertaken by Mahatma Gandhi and 
the agreement of Dr. Ambedkar, the lea~ 
der of the Scheduled Castes, not to claim 
separate electorates for the Scheduled 
Castes on the lines of the Muslims, Third- 
ly, the word “community” denoted either 
the majority community, the Hindus by re~ 
ligion, or the minority communities based 
on religions separate from Hinduism such 
as Islam, Christianity. and Shikhism, This 
ig why the words “communal award”, 
“communalism”, “communal reservation” 
and “communal” always referred to the 
community based on religion in the In- 
dian context, The non-political sense of 
community as being based on language 
acquired significance only later, 


7. In considering the meaning of 
a statute, particularly of the Constitu- 
tion, the context furnishing the necessity 
for the enactment and giving the reasons 
for it becomes important when the words 
used would have one meaning in such 
context but may be liable to have a dif- 
ferent meaning divorced from the con- 
text, (Shivanarayan Kabra v, State of 
Madras, ‘AIR 1967 SC 986'at p. 989 column 
2, and. Management’ Shahdara (Delhi) 
Saharanpur Light Railway Co. Ltd, v. S. 
S. Railway Workers Union, AIR 1969 SC 


. (1975) 1 SCC 589 at p. 595 = 


ALB. 


513, Headnote A). In S. K. Patro v. State 
of Bihar, (1970) 1 SCR 172 at p. 179 = 
(AIR 1970 SC 259 at p. 263), Shah, J., 
speaking for the Constitution Bench ob- 
served in relation to Article 30 (1) of the 
Constitution that 


“persons setting up ideational insti- 

tutions must be resident in India and they 
must form a well-defined religious or lin- 
guistic minority.” 
No section or class of Hindus can be said 
to be a well-defined religious minority in 
the sense in which the expression could 
apply to the Muslims, Christians and 
Sikhs, In Ganpat v. Returning Officer, 
(AIR 1975 
SC 420 at pp, 423, 424), it was observed 
in para, 11 as follows:— 


“In this connection it is necessary to 
remember that Hinduism-is a very broad 
based religion, In fact some people take 
the view that-it is not a religion at all 
on the ground that there is no one foun- 
der and no one sacred book for the Hin- 
dus. This, of course, is a very narrow 
view merely based on the comparison be- 
tween Hinduism on the one side and Is- 
Tam and Christianity on the other. But 
one knows that Hinduism through the 
ages has absorbed or accommodated many 
different -practices, religious as well as 
secular, and also different faiths, One of 
the witnesses has described that he con< 
sidered Buddha as the eleventh Aviar. 
Indeed there are historians and  sociolo~ 
gists who take the view that Buddhism 
disappeared from India not by any other 
means but by being absorbed into Hindu- 
ism, Therefore, if a certafn community 
in a spirit of protest says that they would 
give up Hinduism and adopt Buddhism it 
is not likely to make much change either 
in their beliefs or in their practices, Cen~ 
turies of habit and custom cannot be 
wiped out overnight.” T 


Conclusion:— 

8. The word “minority” used in 
the expression “minorities based on reli- 
gion” used in Article 30 (1) connotes only 
those . religious minorities which had 
claimed political rights separate from 
those. of the Hindus prior to. the Constitu- 
tion such ag the Muslims and the Sikhs, 
The Christians. did not seem to have 
claimed separatist rights but they were 
nevertheless a distinct minority based on 
a religion. which at no stage was regard- 
ed as a part of Hinduism, Because of 
the political origin of the sense in which 
the word “minority” was used in India, 
it was never applied to a part or a secr 


. 
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tion of the Hindus such as the Arya Sa- 
maj and the several other sects of the 
Hindus, During the Debates of the Con- 
stituent -Assembly also it is only this as- 
pect of the minority problem which was 
discussed, No section or class of Hindus 
was ever referred to as-a minority. In 
fio 30 (1), therefore,.the word “mino- 





rity” cannot apply to a class or a section 
£ Hindus, ‘ 


Meaning of the 

Religion”: — 

9. A minority may be distinguish- 
ed from the majority by more than one 
feature, The minority problem in India 
arose on the basis of the separatist feel- 
ings of certain groups whose religion 
became the basis of their separate iden- 
tity. The two nation theory which led to 
the Partition of the country was based on 


words “Based on 


ed by the words “minorities based on 
sub-sections, 
sects or classes exist, For instance, the 
Arya Samajis among the Hindus. or the 
Catholics or the Protestants among the 





Christians or the Shiag or the Ahamma- - 


‘diyas among the Muslims or the Nam- 
dharies among the Sikhs may be called 
religious denominations inasmuch as they 
are numerically less in number profess- 
ing doctrines which are different than 
, those of the majority although the reli- 
gion is the same. a ; 
Conclusion:— : 
10. The words “based on religion”, 
in our view, would mean that the only or 
the principal basis of a minority must be 
their adherence to one of the many reli- 
gions and not a sect or a part of the reli- 
gion and that the other features of the 
minority are subordinate to the main fea- 
ture, namely, its separateness because of 
its religion, 
eaning of “Religion” in Article 30 (1):— 
11, It was argued for the Arya 
Samaj that the word “religion” used in 
Article 30 (1) means not only the religion 
such as Hinduism, Islam or Christianity 
as a whole but even sects or parts of such 
religions, It was said that a religious de- 
nomination would also be a religion with- 
fn the meaning of Article 30 (1). It is, 
therefore, necessary to know the precise 
meaning of “religion” in Article 30 (1). 


12, The different rights in relation 
to religion are the subject-matter of Arti- 
cles 25 to 30 of the Constitution. Arti- 
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cles 25 to 28 are grouped under the head- 
ing “Right to Freedom of Religion” and 
Articles 29 to 30 are placed-under the 
group “Cultural and Educational Rights”. 
Each of these articles have separate mar- 
ginal headings, This would show that dif- 
ferent rights and different aspects relat- 
ing to religion were being considered in 
each of these articles and in different 
parts of each of them, Article 25 (1) 
gives the right to profess, practise and 
propagate religion to each individual ir- 
respective of whether he belongs to the 
Majority or the minority, An individual 
need not subscribe to the religion as a 
whole but may do so only in respect of 
the basic tenets, If a law or administra- 
tive action contravenes the particular part 
of the religion professed by an indivi- 
dual, his right to profess, practise or pro- 
pagate that religion may be affected, In 
this context, therefore, the word “reli- 
gion” 'means the distinct religion and all 
recognised practices thereof. 

13.. Article 25 (2) (a) shows that 
the Constitution does not leave it to the 
opinion of the members of a particular 
religion to determine what the essence of 
their religion is. The freedom of religion 
given by Article 25 is restricted to such 
religion as may be left after the State 
regulates or ‘restricts any political, eco- 
nomic, financial or other secular activity 
which may be associated with religious 
practice, The well known difference be- 
tween religion. and law is that the sanc- 
tion of the former is only moral and ethi- 
cal while that of the latter is legal to be 
enforced by the State, Constitution is 
the supreme law, Religion being differ- 
ent from law, none of them will destroy 
the other, Dr. Luthera hag charged 
Indian Legislatures with interfering with 
religion in the course of reform of the 
Hindu Law. (‘The Concept of the Secu- 
lar State in India” (1964) pages 96-97), 
This only means that some legislation is 
contrary to some religious practices of the 
Hindus, But as Dr, J. D. M, Derrett 
points out:— 

. “The Constitution does not in fact 
prevent this, if indeed it has happened, 
and it would be odd if it did, The whole 


.course of Indian legal history, as we have 


seen, evinces a tendency to manipulate 
the sources of law, ......... Thug it would 
have been very strange if the Constitu- 
tion had introduced restraints upon the 
legislatures’ capacity to legislate in mat- 
ters of religion or appertaining thereto, 
restraints which had not-been recognised 
by the previous Government ............ the 
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reform of the Hindu Law which was the 
first step towards the Indian Civil Code 
interfered with Hindu religious beliefs 
and practices.” (Religion, Law and. the 
State in India (1968) pages 438 to 440), 
Dr. Derrett returns to this point and 
says:— 


“The Constitution, as we have seen, 
does not start with the assumption that 
religion may freely be practised, or that 
beliefs which are religious deserve pro- 
tection against the state, Like many of 
the Constitution’s articles, Article 25 
sets out a fashionable proposition subject 
to so many qualifications and restrictions 
that the reader wonders whether the so- 
called ‘fiindamental right’ was worth as- 
serting in the first place.” (Ibid, page 
541). : 


14. The Constitution was, there- 
fore, free to adopt what religion was for 
its purposes. The fundamental right to 
profess, practise and propagate religion 
guaranteed by Article 25 (1) was whittled 
down by the power given to the State to 
make any law under Article 25 (2) (b) 
which: empowered the State to make any 
law “providing for social welfare and re- 
form or the throwing open of Hindu reli-, 
ibe institutions of a public character to 

all classes and sections of Hindus”, Ex- 
planation’ I says that the wearing and 
carrying of kirpans shall be deemed to 
be included in the profession of the Sikh 
religion, Explanation II says that in sub- 
clause (b) of clause (2) of Article 25, the 
reference to Hindus shall be construed as 
including a reference to persons profes- 
sing the Sikh, Jaina or Buddhist religion, 
and the reference to Hindu religious in- 
stitutions shall be construed accordingly. 
Article 25 deals with the broadest aspect 
of religion. What it says about it would, 
therefore, have a bearing on al] articles 
from 25 to 30. Firstly, sub-clause (b) of 
clause (2) refers to al] classes and sections 
of Hindus. The State can throw open 
Hindus’ religious institutions of a public 
character to them. The expression “all 
classes and sections of Hindus” is broad 
enough to comprise all the Hindus. Arti- 
cle 25 (1) deals with “religion”. The 
“Hindu religious institutions” referred to 
in sub-clause (b) of clause (2) must, 
therefore, be confined to the “Hindu reli- 
gion”. This would necessarily mean that 
"Hindu religious institutions’ would not 
cover the institutions of religions other 
than the Hindu religion. But the Sikh, 
Jain and Buddhist religions do not recog- 
nise class and sectional distinctions to the 


; 
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extent to which they have riddled the 
Hindu society. The followers of - these 
religions would, therefore, be glad to 
throw open their religious institutions to 
even the lower classes among their fol- 
lowers, In fact the Sikhs insist -that 
there are no lower classes amongst them 
and al] are equals, Even then the privi- 
lege given by Article 25 (2) (b) is a signi- 
ficant special privilege and Hindu reli- 
gion must be understood as‘a definite “re~ 
ligion” separate from other religions. It 
is only if the Sikhs, Jains and Buddhists 
had not been separate religions but parts 
of Hinduism that all classes among them 
could have claimed the benefit of sub- 
clause (b) of clause (2), The Constitu- 
tion recognised, what was already an 
established historical truth, that for reli- 
gious, political and other reasons, Sikhism, 
Jainism and Buddhism were religions se- 
parate from Hinduism, It did so by en- 
acting Explanations I and H. In Expla- 
nation I, the use of the expression “the 
Sikh religion” meant that it was a reli= ' 
gion different from Hinduism, In Expla- 
nation II, the reference to “persons pro“ 
fessing the Sikh, Jaina or Buddhist reli- 
gion” meant that persons following these 
religions were not legally persons fol- 
lowing the Hindu religion, They would 
not have come within the coverage of 
Art. 25 (2) (b) but for Explanation IT, The 
object of Explanation II, therefore, was 
to widen the concept that Hindu religious 
institutions were broadbased and Sikhs, 
Jains and Buddhists although separate 
religions could enjoy the right of temple 
entry. This object would not have been 
achieved if Explanation II had not been 


enacted, 


15. Counsel for the respondents 
relied upon Pannalal v. Sitabai, AIR 1953 
Nag 70, in which Hidayatullah and V. R. 
Sen, JJ., held that the Hindu‘ Women’s 
Rights to Property Act applied to Jains. 
Learned counsel relied on the observa- 
tions of Dr. Hari Singh Gour cited with 
approval in para. (11) that “the Jains are 
another sect of Hindu dissenters who still 
remain Hindus and to whom the Hindu 
Law applies”. This observation must be 
understood in its context. There are two 
different contexts in which the words 
“Hindu religions” are used, One is the 
context of doctrine, For this purpose, 
the Hindu religion is different from the 
Jain, Buddhist or the Sikh religion, The 
other context is that of the application of 
the Hindu personal law, This may be 
called the historical, cultural and perso- 
nal law content, Because historically the 
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‘Jains, Buddhists and the Sikhs have 
-emerged out of the Hindu people, the per- 
sonal law of the Hindus continued to ap- 
ply to them even after they had separat- 
ed from the Hindu fold. The growth of 
personal law takes centuries and no sepa- 
rate personal law was developed for be- 
ing applicable to the Buddhists, Jains and 
Sikhs apart from special or local customs. 
Therefore, doctrinally the Sikhs, Jains 
and Buddhists are different from the 
Hindus, But for the purpose of the ap- 
plication of the personal law, they are 
governed by Hindu Law, The only known 
exception so far as the Sikhs are concern- 
ed is the Anand Marriage Act in accord- 
ance with which the marriages amongst 
the Sikhs are performed according to dif- 
ferent rites. The second context must 
not be confused with the first, 

16. When the attention of the 
learned Judges was invited to Article 25 
of the .Constitution to support the argu- 
ment that Jains were not Hindus, the 
argument could have been met simply by 
pointing out that Article 25 only indi- 
cated that doctrinally Jain religion was 
different from Hinduism, but it did not 
mean that the Hindu Law did not apply 
to the Jains. Unfortunately, in paragraph 
(17) the learned Judges disposed of the 
argument by the following statement:— 

“As regards the inclusion of the 
term ‘Jain’ in the Constitution, it may be 
that in spite of the accepted law on the 
subject, the framers of the Constitution 
felt, having regard to the differences in 
the two faiths, that an express mention 
might be made of all the faiths ‘Ex abun- 
danti cautela’. The reasons which im- 
pelled the legislature to include the term 
‘Jain’ in addition to the term ‘Hindu’ in 
the Indian Succession Act, viz, to put 
the matter beyond all controversy, might 
well have been present to the Con- 
stituent Assembly. Again faith is one 
thing and law is another. In any event, 
the specific mention in Article 25 of the 
present Constitution cannot be taken to 
have undone the long series of decisions 
which have uniformly been rendered by 
the various High Courts in India and the 
Privy Council on the subject of Jains and 
their governance by Hindu Law, particu- 
larly in the matter of inheritance”. 

17. We respectfully agree that 
faith is one thing and law is another and 
we understand that what is meant is that 
for the purpose of the application of the 
Hindu Law the Jains would be Hindus. 
But we must respectfully observe that 
the object of mentioning Sikhs, Jains and 
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Buddhists as separate religions in Expla- 
nation II. to Article 25 (2) (b) was not at 
all ex. abundanti cautela but just the re- 
verse of it, It was because the Sikhs, 
Jains or Buddhists were separate rėli- 
gions and they could not- have been in- 
cluded among the Hindus in Article 25 (2) 
(b) and, therefore, it was absolutely ne- 
cessary to enact Explanation II to give 
the followers of Sikhs, Jain and Buddhist 
religions the benefit of Article 25 (2) (b) 
even through they belonged to religions 
other than Hinduism and their ‘religious 
institutions would not be included in 
“Hindu religious. manon but for Ex- 
planation IL 


- 18. Secondly, there is a dicho- 
tomy between the words “all classes and 
sections of Hindus” in Article 25 (2) (b) 
and the “persons professing the Sikh, 
Jaina or Buddhist, religion” in Explana- 
tion I, The different classes and sec- 
tions of Hindus could have included per- 
sons professing the Sikh; Jain or Buddhist 
religion only if these religions - were a. 
part of the Hindu religion for the pur- 
pose of the Constitution. Had they been 
so, Explanation II. could be construed 
either as eX abundanti cautela’ or as 
superfluous, On the contrary, the use 
of the word “Hindus” in Article 25 (2) 
(b) and of the words “Sikh; Jain and 
Buddhist” in Explanation I shows that 
the latter are followers of religions other 
than the Hindu religion and that they 
are not merely sects or sectionals faiths 
which are a part of the larger Hindu re- 
ligion. That the Constitution makers in- 
tended to make the distinction between 
Hindu religion on the one hand, and the 


‘Sikhs, Jains. and Buddhist religions on 


the other hand, as being separate 
ligions is capable of further proof, 


Te=- 


19. Article 44: of the Constitution 
requires the State to endeavour to secure 
for the citizens a uniform civil code 
throughout the territory of India, Entry 5 
of the Concurrent List authorises the 
Central and the State legislatures to 
make laws regarding inter alia “all mat- 
ters in respect of which parties in judi- 
cial proceedings were immediately before 
the commencement of this Constitution 
subject to their personal law.” The Con- 
stitution thus authorises the legislatures 


‘to supersede personal laws and to enact 


legislation contrary to personal laws. The 
beginning of the reform was. made with 
the Hindus by the enactment of the Hindu 
Code in four instalments, namely, the 
Hindu Marriage Act, 1955, oe Hindu Suc- 
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cession. Act, 1956, the Hindu Minority and 
Guardianship Act, 1956. and the Hindu 
Adoptions and Maintenance Act, 1956. 
Before their enactment: Hindu Law ap- 
plied not only to Hindus by religion but 
also to Sikhs, Buddhists and Jains by reli- 
gion because the followers of these lat- 
ter religions historically and culturally 
came out of the Hindu religion and com- 
munity. For the purptse of the applica- 
tion of the Hindu Law, these other com- 
munities were also regarded as Hindus. 
But they were not regarded as Hindus for 
doctrinal purposes, The Sikhs were’ also 
regarded as a separate religious commu- 
nity for political purposes, It was con- 
fusing, therefore, to regard them as 
Hindus in the larger sense and non-Hin- 
dus in the narrower sense, The Consti- 
tution, therefore, first showed in Article 
25 the two different contexts in which 
the Sikhs, Jains and “Buddhists could be 
treated as Hindus and in which they 


would not be regarded as Hindus: Pre-. 


` cisely in accordance with this dichotomy 


recognised by Article 25 of the Constitu- 


tion, Parliarnent enacted one section in 
each of these four statutes to maintain the 
dichotomy between those who are Hindus 
by religion and those who are Sikhs, 
Buddhists or. Jains by religions even 
though the legislation would apply to all 
of them just as the Hindu personal law 
used to apply to them before the legisla- 
tion. Section 2 of the Hindu Marriage 
Act applies the said Act (a) to ahy per- 
son who is a Hindu by religion m any of 
its forms or developments. Including a 
Virashaiya, a Lingayat or a follower of 
the Brahmo, Prarthana or Arya Samaj, 
and (b) to.amy person who is a Buddhist, 
Jaina or Sikh by religion. The legisla- 
ture could have simply said that the le- 
gislation applied to Hindus, Sikhs, Bud- 
dhists and Jains, It could then still have 
been argued that the Sikhs, Buddhists and 
Jains were also parts of larger Hinduism. 
But the legislature obviously intended to 
prevent any one from making such argu- 
ment and, therefore, they expressly re- 
eognised that Sikhism, Buddhism and 
Jainism were religions separate from 
Hinduism, f 
20. The recognition of Sikhism, 
Buddhism and Jainism as separate reli- 
gions having been made by Article 25 
of the Constitution itself which is the 
preme law, no question could arise of 
any one challenging the repetition of such 
recognition in the Hindu Code, 


21. The question is whether it is 
possible for any one to contend that in 
6 
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spite of Article 25 and the Hindu Code, 
the Sikhs, Jains. and Buddhists are still 
Hindus for the purpose of Article 30 (1). 
It was argued for the respondents. that 
the Sikhs, Buddhists and Jains were re- 
cognised as separate religions only for 
the purpose of temple entry. . The Sikhs 
were also recognised as a separate reli- 
gion for the purpose of carrying kirpan. 
It is quite true that Explanations I and I 
apply only to these contexts, But this is 
no reason why the Constitution makers 
should have recognised Buddhism, Sikh- 
ism and Jainism as separate religions. 
They. could have simply given the right 
to carry kirpans to the Sikhs and the 
right of temple entry to Sikhs, Buddhists 
and Jains without stating that Sikhs, 
Buddhists and Jains belong to religions 
separate fram Hinduism, The definite as~ 
sertion of the separateness of these ‘reli- 
gions cannot, therefore, be limited only to 
the purpose for which it was made, The 
significance extends beyond the purpose. 
There was no reason why any distinction 
should be made between Article 25 on the 
one hand and Ariicles 26 to 30 on the 
other hand so that the Sikhs, Buddhists 
and Jains are separate from the Hindus 
only for the purpose of Article 25 but are 
included in the. Hindus in respect. of the 
other articles, Similarly, the declaration 
in-the Hindu Code that these religions 
are separate from Hinduism was not ne- 
cessary if the Hindu Law was only to 
apply to the Sikhs, the Buddhists and 
the Jains, That could have been done 
without declaring them as separate reli- 
gions, As Dr. Derrett has pointed out, it 
was open to the Constitution makers to 
give such meaning to religion as they 
chose, Their competence was not limited 
by any religious doctrine, Even if, there- 
fore, for the purpose of argument it is 
assumed that historically and | culturally 
it is proveable that Sikhism, Buddhism 
and Jainism are not so much as separate 
religions but only separate sects arising 
out of and based on Hinduism and, there- 
fore, parts of Hinduism, yet it was open 
to the Constitution makers to regard them 
as separate religions. A line has to be 
drawn somewhere between religion and 
religion or between a religion and a sect. 
If the Constitution makers have chosen to 
draw the line between Buddhism, Jainism, 
Sikhism and Hinduism demarcating them 
as separate religions, it is not open to 
anyone to argue that they still remain 
one religion particularly when in the four 
statutes constituting the Hindu Code 
passed in 1955-56 Parliament has cont! 
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nued te draw the same line of demarca- 
tion between the Hindu religion on the 
one hand and the Buddhist, Sikh and Jain 
religions on the other hand. s 


22- Article 26 gives certain fun- 
damental rights to a religious denomina* 
tion or any section thereof meaning a 
sect or a group or an organisation of a 
religion or of a section of a religion. 
Since Arya Samaj is a distinct section of 
Hinduism which emphasises the Vedas 
as being the purest source of Hinduism 
and decries idolatry and superstitions, 
there should be no difficulty in acknow- 
ledging it as a religious denomination en- 
titled to exercise the right under Article 
26. It was, however, argued for it that 
a religious denomination can also exer- 
cise the right to establish and administer 
educational institutions of its choice 
under Article 30 (1). Reliance was placed 
on the decision of the Supreme Court in 
D, A. V. College, Jullunder v, State of 
Punjab, (1971) Supp, S. C. R. 688 = (AIR 
1971 SC 1737). The writ petitions in that 
case were filed by the D. A. V, Colleges 
asserting that Arya Samaj was a religious 
minority and also a religious denomina- 
tion. It was not disputed by the State of 
Punjab that Hindus were a minority in 
the Punjab. It was, however, disputed 
that the Arya Samaj was a linguistic 
minority. The Supreme Court did not 
find it necessary to decide whether the 
Arya Samaj was a linguistic mimority or 
religious denomination because it held 
that it was a religious minority with a 
distinct script of its own. Most respect- 
fully we remind ourselves that the ques- 
tion is whether the’ Arya Samaj is “a 
minority based on religion” under Arti- 
cle 30 (1). This will be the meaning to 
be given to the expression “a religious 
minority”. What was the object of 
guaranteeing the right under Article 30 
(1)? The right to manage educational in- 
stitutions being derived from the poli- 
tical concept of a mimority, as shown 
above, was confined only to poli- 
tico-religious minorities, namely, those 
Minorities based on religion which 
kept their identity separate from 
the majority, -namely,. the Hin- 
dus, The necessity of giving them 
autonomy arose only because of their de- 
sire to have a separate identity, Classes 
and sections of Hindus did not desire to 
have en identity separate from the majo- 
rity. There was no need, therefore, for 
giving them the right guaranteed by Arti- 
cle 30 (1). Throughout the discussion in 
the Constituent Assembly, the rights 
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dealt with by Articles 29 (1) and 38 ‘(1) 
were thought of only in relation to reli- 
gious. and linguistic minorities, Just 
imagine the various classes and sections 
of the Hindus being regarded as ` minori- 
ties for the purpose of Article 30 (1). 
There are so many classes and sections 
among the Hindus with varieties of reli- 
gious opinions that the Hindus will he 
divided into mumeroug sections and clase- 
es. If each of them were to constitute a 
minority under Article 30 (1), the Hindus 
would not remain a majority at all but 
would ‘consist of numerous religious mino~ 
rities Similarity, Sikhs who are a majo- 
Tity in the Punjab have also different 
sections and sects among themselves, If 
they sre divided into various sects and 
sections and each of these sections was fo 
be regarded as a minority based on reli- 
gion under Article 30 (1) then the Sikhs 
also would cease te be a majority in the 
Punjab. But the Hmdus were admitted 
to a minority in the- Punjab before the 
Supreme Court in the D. A. V. College, 
‘Jullunder case with the obvious implica- 
tion that the Sikhs were a majority. This 
implies that the test of minority under 
Article 30 (1) is that the religion as a 
whole constitutes minority or a minority 
as opposed fo a religion in majority in a 
given State or Union Territory. Sections 
of the religion do not constitute different 
minorities, We have already stated that 
the meaning of the word “religion” in 
Article 25 as also in the Hindu Code ex- 
pressed by the Constitution makers and 
Parliament is the religion as a whole and 
not its sections and sects, As observed 
by Herman Finer, 

“to admit the right of a minority to 
Rule (to the right under Article 30 (1) in 
our context} mvolves the difficulty — with 
which minority? It gives all minorities 
equal right — that is, it destroys the in- 
tegration of society.” (“Fhe Theory and 
Practice of Modern Government (1961) 
Page 81). 

We are of the view, therefore, that the 
meaning of religion in Article 30 (1) is 
confined fo the well-defined religions of 
India such as Hinduism, Islam, Sikhism, 
Christianity, Jainism etc, 

Arya Samafk— 


23. Why -was ft necessary for the 
Supreme Court to inquire in the D. A. V. 
College, Jullunder ease (AIR 1971 SC 
1737) as fo whether the Arya Samaj was a 
religious minority even though it was un~ 
disputed that the Hindus as a whole were 
@ religious minority? The reason is ob- 
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vious to us from the pleadings made by 
the Arya Samaj before the Supreme 
Court as also before us, The petitioners 
went before the Supreme Court as they 
came before us simply as Arya Samajis 
and not as Hindus, On the pleadings, 
therefore, the Supreme Court had to 
consider whether they constituted a reli- 
gious minority, They could not decide 
the case on the admission of the State of 
Punjab because the admission was in re- 
_ lation to Hindus and not in relation to 
Arya Samajis as such. But this and the 
connected judgment of the Supreme 
Court in D, A. V. College, Batinda v. 
State of Punjab, (1971) Supp SCR 677 = 
(AIR 1971 SC 1721), have conclusively 


shown that Arya Samaj was not a sepa- . 


rate religion but a part of Hinduism, This 
will be clear from the following find- 
ings:— 

(1) Swami Dayanand Saraswati was 
a founder of an organisation (not of a re- 
ligion). 

(2) Arya Samaj, a vigorously reform- 
ing sect of modern Hinduism, was found- 
ed in 1875 by Swami Dayanand Saras- 
wati (quoting from II, Encyclopaedia Bri- 
tannica, 558), 


(3) Comparison between’ Martin 
Luther and Swami Dayanand Saraswati 
quoting from Encyclopaedia of Religion 
and Ethics. Just as Martin Luther found- 
ed Protestantism as a sect of Christianity 
similarly Swami Dayanand founded Arya 
Samaj as a significant sect of Hinduism. 
Just as Protestantism is not a separate 
religion different from Christianity, Arya 
Samaj is not a separate religion different 

` from Hinduism. 

(4) The argument of Shri Setalvad 
that there was nothing to indicate that 
Arya Samajis should be Hindus wag re- 
jected on the ground that it overlooked 
the basic tenets of the sect in that it ad- 
mits to membership only those Hindus 
who subscribe to the decalogue and its be- 
liefs in the canons of vedic interpreta- 
tion laid down by Swami Dayanand, But 
non-Hindus had to undergo Shudhi cere- 
‘mony, 

24. Learned counsel for Arya 
Samaj stressed the finding of the Sup- 


reme Court that Arya Samaj “can be 
considered to be a religious mino- 
tity, at any rate as part of 
the Hindu religious minority” in. 


the State of Punjab. It was argued that 
this amounts to two findings, namely, (1) 
that Arya Samaj in itself is a religious 
minority, and (2) that it is a minority as a 
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part of Hindu religion. This argument is 
opposed to the interpretation of this find- 
ing by the same Bench of the Supreme 
Court in D. A, V, College, Batinda v, State 
of Punjab, 1971 Supp SCR 677 at page 
681-G = (AIR 1971 SC 1731 at p. 1733) 
The Court summarised their decision. in 
the D, A, V., College, Jullunder case in 
the following words:— 


Sant that the Arya Samajis who 

are part. of the Hindu community in Pun- 
jab are a religious minority.” 
Both the judgments were delivered on 
the same date by the same Bench and by 
the same learned Judge, If the Bench 
has chosen to interpret their finding in 
the Jullunder case (AIR 1971 SC 1737) as 
above in the Batinda case (AIR 1971 SC 
1731), that interpretation is conclusive 
and bind':.¢ on us, 


25. The finding that Arya Samaj 
can be considered to be a re- 
ligious minority, at any rate as a part 
of the Hindu religious minority could be 
returned by the Supreme Court only be- 
cause the Hindus were a minority in the 
Punjab, Such a finding could not have 
been returned if the Hindus were a majo- 
rity. For the same reason, if a section 
or sect of the Sikhs who are a majo 
rity in the Punjab had claimed to be a 
minority based on religion under Article 
30 (1) in the Punjab, it could not have 
been held to be such a minority, The 
meaning of the words “at any rate as 
part of the Hindus religious minority” 
used by the Supreme Court at page 700 
of the D. A. V. College, Jullunder case 
(AIR 1971 SC 1737) have to be understood 
in this context of the Hindus being ad- 
mittedly a minority based on religion in 
the Punjab. That fact would, at any rate 
or ultimately, always mean that the Hin- 
dus or any part of them are a minority 
based on the Hindu religion in the Pun- 
jab. The finding that Arya Samaj was 
a religious minority has to be understood 
to mean that it was a part of Hindu reli- 
gion which itself was the religion of a. 
minority in the Punjab, ` 

26- The decision of the Supreme 
Court in Sastri Yagnapurushadji v. Mul- 
das Bhudardas Vaishya, (1966) 3 SCR 242 
= (AIR 1966 SC 1119) was relied upon for 
the respondents to show that at page 264 
of the report, the development of Hindu 
religion was said to include-not only the 
Arya Samaj founded by Swamy Daya- 
nand and other sects and cults which are 
parts of Hinduism but also Buddhism, 
Jainism and Sikhism. It was argued, 
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therefore, that all of them stand on the 
same footing and are parts of Hinduism. 
With respect, we understand this obser- 
vation to have been made in the context 


of the development of Hindu religion and ` 


Heese sad to show “the sweep of the 
road and progressive Hindu religion.” 
It was further observed by their Lord- 
ships on the same page that “we are deal- 
ing with this broad and comprehensive 
aspect of Hindu religion”, As already ob- 


served by us above, Hinduism has two as- . 


pects, a broad one which is historica] and 
cultural and a narrow one which is legal. 
While Sikhism, Jainism and Buddhism 
may have come out of Hinduism for the 
purpose of history and culture, they are 
not parts of Hinduism for the purpose of 
the Constitution and the law, This is 
why the Court referred to Article 25 of 
the Constitution and Section 2 of the 
Hindu Marriage Act later to bring out 
these differences between the broad and 
the narrow senses, This decision of the 
Supreme Court is, however, an authority 
for the proposition that the Arya Samaj 
no less than the Swaminarayan cult is an 
{ntegral part of Hinduism not only for 
the purposes of Article 25 but for the 
Constitution as such and also for the pur- 
poses of the Hindu Code. 


27. Firstly, in the pleadings of 
the Arya Samajis it has never been stated 
that Arya Samaj is a religion separate 
from Hinduism and that Arya Samajis 
are not Hindus, On the contrary, the 
petitioners have reproduced the passage 
from II, Encyclopaedia Britannica 558, ex- 
pressly stating that "Arya Samaj”, a vi- 
gorously reforming sect of modern Hindu- 
ism, founded in 1875 by Swami Dayanand 
Saraswati and sought. to revitalize Hindu 
life and to insti] self-confidence and 
national pride among Hindus”, At page 
154 of the paperoook the Arya Samaj 
petitioners in the rejoinder actually ad- 
mit that Arya Samaj is a part of Hindu- 
ism, Secondly, in the Satyarth Prakash 
which is the main religious book of the 
Arya Samaj, Swami Dayanand himself 
stated that he had no intention of found- 
ing a new sect or a new religion (Light 
of Truth, page 723), Lala Lajpat Rai who 
was perhaps the greatest Arya Samaj 
leader after Swami Dayanand has in his 
“History of the Arya Samaj” repeatedly 
asserted that the Arya Samajis are Hin- 
dus, For instance, at page 125 he ob- 
served:-— f : 


“The Arya Samajists occupy an ad- 
mittedly sound position in Hindu society. 
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Hinduism in Northern India cannot be 


-thought ot without the Arya Samaj, It is 


not only a source. of strength to Hindu- 
ism and Hiadus but is the principal effec- 
tive agency.” i s 
Sir Gokul Chand Narang in his book 
“Real Hinduism” also points out that 


“the members of the Arya Samaj are 
the most wide-awake, energetic and most 
public-spirited members of the Hindu 
community and that among the Hindus 
the Aryas are the only people who in re- 
cent times have willingly courted perse- 
cution and suffered martyrdom in defence 
of their religion” (pages 187 and 191). 
Bhai Parmananda in his book ‘Hindu 
Sangathan” also points out that the Arya 
Samaj and the Hindu Sangathan have the 
same ideal before them and that Arya 
Samaj is not a new religion (page 79). 


28. As against this, the petitioners 
rely on Dayanand Granthmala, Volume 


_TI, pages 876-877 and Upadesh Manjari, 


page 106, in which Swami Dayanand is 
said to have pointed out that the name 
of this country should have been Arya 
Khanda and-rot Hindustan, He urged 
that the word “Hindu” ‘should be given 
up and substituted by the word “Arya”. 
The word “Arya” here ig only used to 
emphasise the original and the pure con- 
cept of the Hindus as distinguished from 
the word “Hindu” which has other asso- 
ciations which the Arya Samaj does not 
subscribe to. . This does not mean that 


‘Arya Samaj has gone out of the Hin- 


duism but only meang that it believes 
only in the purest form of Hinduism. 
Ganga Prasad Upadhyaya in his book 
“The Origin, Scope and Mission of the 
Arya Samaj” points out that in the Cen- 
sus Reports from 1891 to 1931 the num- 
ber of Arya Samajis was shown separate- 
ly. But this was not done because the 
Arya Samaj was regarded as a separate 
religion but just because in these days 
separate enumeration of castes and 
classes among the Hindus used to be 
made. Since then there is no separate 
enumeration of Arya Samajis at all. On 
the other hand, in all the Census Reports 
religionwise enumeration is confined only 
to the recognised religions of India such 
as Islam, Christianity, Sikhism, etc, 

29. Reliance was placed on the 
decision in Arya Pratinidhi Sabha, Patna 
v. State of Bihar, AIR 1958 Pat 359, 
(Ramaswami C, J. end Choudhary, J.). 
But in this very decision at page 360, 
paragraph (3) the Arya Samaji peti- 
tioners themselves asserted that the mem- 
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bers of the managing committée of their 
schools were al] Hindus and the special 
features of the school education were the 
teaching of Vedic culture. There was no 
finding by the Court that Arya Samaj 
was a separate religion apart from Hin- 
duism. In Dipendra Nath Sarkar v. 
State of Bihar, (AIR 1962 Pat 101 (FB), 
Ramaswami, C. J. and Sahai, J.) the 
Court gave finding that Brahmo Samaj 
was a distinct religion separate from 
Hindu religion. Though this is opposed 
to what is enacted by’ Parliament in the 
Hindu Code, the finding of fact may have 
been based on the evidence produced in 
that particular case. We are not concern- 
ed with it. In Dipendra Nath Sarkar v. 
State of Bihar, ATR 1963 Pat 54, (Rama- 
swami, C, J, and Choudhary, J.), the 
Brahmo Samaj was even regarded ag a 
religious minority for the purpose of 
Article 30 (1). Im paragraph (15) it was 
stated that this view gained support from 
the previous decision of the same Bench 
in AIR 1958 Pat 359. With great respect, 
however, the decision in AIR 1958 Pat 359 
did not hold that Arya Samaj. was a reli- 
gion separate from Hinduism, Nor is 
there any authority for the proposition 
that Arya Samaj is not an important con~ 
stituent of Hinduism for the purposes of 
Articles 25 to 30 of the Constitution. On 
the contrary, the intention of the Consti- 
tution makers was to treat it as one of 
the classes or sections of Hindus within 
the meaning of Article 25 (2) (b). 


30. ‘ We find, therefore, that the 
Arya Samaj is a reformed sect of Hindu- 


ism which has revolutionised the Hindu © 


way of thinking and that it is a part of 
Hinduism and not a separate religion in 
the Union Territory of Delhi, 


Jainism:— 

31.. Not only the Constitution but 
also the Hindu Code and the Census Re- 
ports have recognised Jains to belong to 
a separate religion. In the Constituent 
Assembly in March-April 1947, Memo- 
randum was presented by the- represen- 
tives of the Jain community stating that 
Jainism is separate from Hinduism and 
reliance was placed on the views ex- 
pressed by Professor Dasgupta in his 
“History of Indian Philosophy” and also 
by Jawaharlal Nehru in his “Discovery 
of India” (O, The Framing of India’s 
Constitution, pages 373 to 377). Heinrich 
Zimmer in “Philosophies of India” states 
that 


“Jainism denies the authority of the 
Vedas and the orthodox traditions of 
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Hinduism, Therefore it is reckoned as a 
heterodox Indian religion.” (page 217.) 
J. N. Farquhar in “Modern Religious 
Movements in India” states that “Jainism 
has been a rival of Hinduism from the 
beginning” (page 324), 

32. As against this, reliance was 
placed on certain decisions to show that 
Jains were governed by the Hindu Law 
and were Hindug in the larger historical 
and cultural perspective, These decisions 
do now show that for the purpose of the 
Constitution, the Jains are a part of the 
Hinduism, We hold, therefore, that for 
the purpose of Article 30 (1) the Jains are 
a minority based on religion ‘in the Union 
Territory of Delhf, a 
Sikhism:— 

_ 33: In addition to the above reas 
sons showing that the Sikhs were regard~ 
ed as a separate religious community, it 
may be noted that the Punjab Sikh Guru- 
dwaras Act, 1925, Section 2 (9) recognises 
Sikh religion to be separate from other 
religions, Similarly, the Delhi Manage- 
ment of Sikh Gurudwaras Act, 1971, Sec~ 
tion 2 (n) also defines a Sikh and shows 
that Sikhs are separate from Hindus, Ju« 
dicial decisions have also held that Sikhs 
were different from Hindus in the nar- 
rower sense of having a religion separate 
from the Hinduism even though they may 
be governed by the Hindu Law, (Ram 
Parshad v. Shiromani Gurdwara Parban- 
dhak Committee, AIR 1931 Lah 161, Hem 
Singh v. Basant .Das, AIR 1936 PC 93, 
and Dharam Das v, The State of Punjab, 
AIR 1975 SC 1069 para, 12). Lastly, the 
Sikhs were actually given separate elec- 
torate like Muslims in the Government of 
India Act, 1935. They are, therefore, a 
minority based on religion under Article 
30 (1) of the Constitution in our view. 
Conclusions:— 

34, (1) The writ Petitions filed by the 
Jain and the Sikhs petitioners (Civil Writs 
96 of 1975 and 660 of 1974) are maintain- 
able on the basis of the right guaranteed 
by Article 30 (1) of the Constitution. 

(2) The Writ Petitions Nos, 334 and 
1110 of 1974 filed by Arya Samaj schools 
are not maintainable under Article 30 (1) 
of .the Constitution. Nonetheless the 
Arya Samaj is a religious denomination, 
As such it has a right to establish and 
maintain institutions: for religious and 
charitable purposes, In Rev, Sidhrajbhai 
Sabbai v, State of Gujarat, (1963) 3 SCR 
837 at p. 848 = (ATR 1963 SC 540 at p. 
544), the Supreme Court observed that:— 

“In a larger sense an educational in- 
stitution may be regarded as charitable.” 
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for the purpose of Article 26. In that 
case it was not necessary for the Court to 
express any opinion on the -plea that the 
right of the petitioners guaranteed by 
Article 26 to manage the college was in- 
fringed by the impugned rules and orders 
issued by the Government of Bombay. 
Similarly, in D. A. V. College, Jullunder 
case, (AIR 1971 SC 1737) referred to 
above, the Supreme Court did not con- 
sider it necessary to decide if the Arya 
Samaj was a religious denomination and, 
therefore, the question of considering 
their rights under Article 26 of the Con- 
stitution did not arise. In the present 
case, therefore, we will have to consider 
the Tights of the Arya Samaj petitioners 
under Article 26 to establish end main- 
tain the Arya Samaj schools as- religious 
and/or charitable institutions within 
meaning of Article 26 and manage its 
own affairs in matters of religion. They 
may also be heard regarding their rights, 


if any, under Articles 25, 28 and 29 of 


the Constitution or any other legal 
rights, 

SAFEER, J.— — 35. As our 
discussion brings out Articles 25 to 30 
postulate that ‘there cannot be a religion 
within a religion. There can be a 
religious denomination within a religion. 
Such denomination cannot be a minorty 
based on a religion. The minority. con- 
templated by Article 30 (1) must be 
based on a religion which should be dist~ 
inct from other religions or on a language 
distinct from other. languages preferably 
recognised ag separate languages. 


36. The nation has to guard 
against all kinds of disruptions, There is 
a prevailing tendency in spiritual ambi- 
tion which leading to diverse expositions 
is causing the coming into being of various 
religious denominations, Such denomina- 
tions ought not to be allowed to prevail 
as religions and should not be confound- 
ed as separate religions. The concerned 
articles which we. have discussed deserve 
a close re-examination, According to my 
appreciation in spite of the Partition of 
the country, the people of India gave the 
Constitution to themselves after keeping 
together all the well known religions 
which existed before the country was 
split up. The Constitution in origin is a 
secular constitution meant for all. Its di- 
rective principles indicate that the growth 
of a united nation in which all people 
may be living with satisfaction was the 
aim, It was not the aim to encourage fis- 
siparous dissipating anti-national tenden- 
cies, No nation can afford to submit it- 
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self to a process of disintegration, I am 
saying this with all emphasis with the 
complete understanding that every indi- 
vidual. hag the right by himself or in as- 
sociation with others to practise any reli- 
gion to which they may be devoted. The 
provisions in the Constitution are to be 
interpreted on the. principle of harmoni- 
ous construction and as. advancing the 
basic concept that the people of India be- 
ing “one” in themselveg gave the Consti- 
tution to themselves, I agree with the 
conclusions in the main judgment and 
subscribe to the determination pertaining 
to the preliminary issue which it decides. 
: Order accordngly. 


AIR 1976 DELHI 219 
T. V. R. TATACHARI C. J, AND 
M. R. A, ANSARI, J. 

Ram Saroop and others, Plaintiffs- 
Appellants v. M/s, Janki Dass Jai Kumar 
and another, Defendants-Respondents, 

Second Appeal No..145 of 1969, Oe 
5-11-1975." - 

(A) Civil P. C. (1908), Section 100 — 
Finding of fact — Finding that installa- 
tion of flour mill woud not damage shop 
is one of fact, ` 


The concurrent finding of the lower 
courts that the setting up of a flour mil 
in the shop used for carrying on business 
of food grains would cause no damage to 
the shop being one of fact cannot be chal~ 
lenged in second appeal, ` (Para 8) 

(B) Transfer of Property Act (1882), 
Section 108 (0) — Words “commerce” and 
“Industry” — Connotation of — Shop 
leased for commercial purpose — Setting 
up flour mill is user for purpose other 
than that for which it was leased, 1969 
Delhi LT 175, Overruled. (Words and 
Phrases — Words “commence” and “in- 
dustry”). 

Though the element of trade is 
contained in the terms “commerce” and 
“industry” yet their essential features 
namely exchange or buying and selling in 
the former and manufacture in the other 
ere different and therefore they are not 
synonymous. Whether an activity or en- 
terprise is commercial or industria] will 
depend upon its nature, The activity of 
setting up of a flour mill is partly commer- 
cial and partly industrial. Where there- 


*(From Decree of H. C, Goel, Sr, Sub. J., 
Delhi, D/- 19-8-1969.) 
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fore, a shop was leased for a commercial 
purpose and was used for carrying on 
business of food grains its user for set- 
ting up a flour mill would be for a pur- 
pose other than that for which it was 
leased, 1969 Delhi LT 175, Overruled, 
(Paras 10, 13) 
(C) Transfer of Property Act (1882), 
Section 108 (0) — Shop not let out for 
specific purpose — User for setting up 
flour mill is not other than that for which 
it was leased. 


Where the original letting of the shop 
wag not for any specific purpose and the 
shop was used for carrying on the busi- 
ness of food grains the mere change in 
the user of the shop for setting up a flour 
mill does not amount to user for purpose 
other than that for which it was leased 
within Section 108 (o). (Para 10) 
Cases Referred: Chronological Paras 
1869 Delhi LT 175 = 1969 Ren CR 263 

5, 6, 11 
AIR 1966 All 541 = 1966 All LJ 358 5 
AIR 1963 SC 337 = (1962) 2 SCR 678 11 


Sardari Lal Bhatia with P, K. Seth, 
for Appellants; S, S. Shukla and Bisham- 
ber Dayal, for Respondents, 


TATACHARI, C. J:— This Regular 
Second Appeal hag come up before us on 
a reference by a learned Single Judge of 
this Court, Prakash Narain, J. The two 
appellants herein, Ram. Saroop and Bhim 
Sen, were the plaintiffs in Suit No. 825 
of 1966 on the file of Shri Shamsher Singh 
Kanwar, Subordinate Judge Ist Class, 
Delhi, They were the owners of Shop 
No, 256, Anaj Mandi, Shahdara, The res- 
pondents herein Messrs, Janki Dass Jai 
Kumar and the Delhi Municipal Corpora- 
tion, were the two defendants in the suit. 
The case of the appellants-plaintifis was 
that Messrs, Janki Dass Jai Kumar had 
been in possession of the aforesaid shop 
as a tenant and had been carrying on 
the business of food grains for the last 
fifteen years, that the said tenant, with 
a view to set up a factory in the shop, 
had applied for power connection and 
was trying to put up machinery in the 
shop without the permission of the 
owners, that the shop was an old con- 
struction and if a factory was run in the 
premises by putting up an electric motor 
and machinery, it would cause substan- 
tial damage to the shop, that the tenant 
had no right to change the nature of its 
user without the permission of the owners, 
and that it was, therefore, necessary that 
the tenant should be restrained from in- 
stalling an electric motor and machinery 
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in the shop. They, therefore, fileq the 
aforesaid suit praying for an injunction 
restraining the tenant from installing an 
electric motor and machinery in the shop. 

2. Messrs, Janki Dass Jai Kumar 
filed a written statement stating that it 
had been carrying on the business of food 
grains in the premises, that it had been 
let out to it for commercial purposes and 
no permission from the owners was, 
therefore, required, and that the setting 
up of a factory and the installation of an 
electric motor and machinery would nof 
cause damage to the premises. It also 
contended that the civil court had no 
jurisdiction to entertain the suit. Tha 
Delhi Municipal Corporation filed a 
written statement stating that power con~ 
nection had been sanctioned by. the Delhi 
Administration, and pointing out that no 
relief bad been claimed against it in the 
suit. 

3. The appellants-plaintiffs filed 
their replication reiterating the pleas in 
the plaint. -On those pleadings, the trial 
court framed the following issues:— 

“I. Whether the civil court has no 
jurisdiction to try this suit? 

2. Whether defendant No, 1 is with 
in his legal rights to instal the machinery 
to run mills as alleged? ; 

3. If issue No. 2 is proved, whether 
the running of the mills will cause da~ 
mage? 

4, Relief,” i 

4. By his judgment, dated July 
25, 1968, Shri Shamsher Singh Kanwar, 
Subordinate Judge, Ist Class, Delhi, held 
Issue No, 1 in favour of the plaintiffs and 
against the defendants. On Issue No. 2, 
the learned Subordinate Judge held that 
according to the plaintiffs; themselves, 
the premises had been let out for com- 
mercial purposes and, therefore, no per- 
mission of the owners was required for 
installing machinery and running a mill 
in the premises, as it was also a commer- 
cial purpose, and that Messrs, Janki Dass 
Jai Kumar had obtained a licence accord- 
ing to the rules of the Municipal Corpo- 
ration and was, therefore, entitled to ins 
tal machinery in the premises to run the 
factory. As regards Issue No, 3, the 
learned Subordinate Judge considered the 
evidence adduced by both the parties on 
that issue and held that no damage would 
be caused by the installation of an elec 
tric motor and machinery in the premi- 
seg in question, In the result, he dismiss- 
ed the suit with costs. i 

5. Against that judgment and de- 
cree, Messrs, Ram Saroop and Bhim Sen 
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preferred Regular. First. Appeal No, 269 
of 1968 which was heard by Shri H, C. 
Goel, Senior Subordinate Judge, Delhi. 
‘By his judgment, dated August 19, 1969, 
the learned Senior Subordinate Judge 
pointed out that Messrs, Janki Dass Jai 
Kumar pleaded in paragraph 4 of its 
written statement that the shop had been 
let out to it for commercial purposes, and 
it was, therefore, the duty of the plaintiffs 
to lead evidence to show that the premi- 
ses was let out only for running a busi- 
ness of food grains in the shop and could 
not be used for any other ‘commercial 
purposes, and that the plaintiffs had not 
adduced any evidence in that regard, but 
only relied upon the fact that the tenant 
had been carrying on the business of food 
grains in the premises in. question since 
the inception of its tenancy. He held 
that the mere fact that the tenant had 
been carrying on the business of food- 
grains in the shop since the inception of 
its tenancy did not amount to or show 
that the premises was let out to the 
tenant for any- particular purpose and 
much less that it was let out only for 
running the business of food grains, that 
the case would come under the mischief 
of Section 108 (0) of the Transfer of 
Property Act only if it is proved that the 

` premises was let out to the tenant for a 
specific purpose, and it is only then that 
the obligation placed under Section 108 
(o) not to use that premises for any pur- 
“pose other than that for which it was 
leased would come into play, and that in 
the present case the only thing that 
appeared on the record was that the pre- 
mises wag let out to the tenant for com- 
mercial purposes. 


The learned Senior Subordinate Judge 
then considered the question as to whe- 
ther the running of a flour mill was a 
commercial purpose or an indus- 
trial purpose as it appears to have been 
contended before him on behalf of the 
owners that the setting up of a flour mill 
was an industrial purpose and not a com- 
mercial, purpose, citing the decisions in 
Bihari Lal v. Chandrawati, ATR 1966 All 
541 and I. D. Malik v., Duli Chand, 1969 
Delhi LT 175. The learned Senior Sub- 
ordinate Judge distinguished the decision 
of the Allahabad High Court, but relied 

upon the decision of this Court ang held 
that a commercial purpose includeg an 
industrial purpose, and that in the pre- 
sent case, the tenant, Messrs, Janki Dass 
Jai Kumar, could use the premises for 


running a flour mill, and the same did 


not give any cause of action to the owners 
for réstraining the tenant from doing so. 
As regards the question of damage that 
may be caused to the premises by the in- 
stallation of the electric motor and 
machinery, the learned Senior Subordi- 
nate Judge agreed with the view taken 
by the Trial Court that no damage would 
be caused to the premises, In the result, 
the learned Senior Subordinate Judge 
dismissed the appeal. i 


6 It is against the said judgment 
and decree of the lower appellate court 
that the present Regular Second Appeal 
has been filed in this Court by the owners, 
Ram Saroop and Bhim Sen, The Second 
Appeal came up before Prakash Narain, 
J. The learned Judge observed that it 
appeared to him that “commercial pur- 
pose” may. not be the same 


_thing as “industria] purpose”, that he: was 


not able to agree with the view express- 
ed by a learned single Judge of this 
Court, Deshpande, J, in L D, Malik’s 
case, 1969 Delhi LT 175 that ‘industrial 
purpose” would be included in the term 
“commercial purpose”, and that the term 
“commercial purpose” needed a more aus 
thoritative pronouncement, In that view, 
Prakash Narain, J., referred the Second 
Appeal to a larger Bench, That is how 
the Second Appeal has come up before us 
for disposal. 


7. Before we advert to the view 
expressed by Prakash Narain, J., in his 
order of reference, it is necessary to refer 
to the relevant pleadings of the parties and 
issues in the suit out of which this Second 
Appeal has arisen, The appellants-plain~ 
tiffs merely stated in their plaint that 
the tenant had been carrying on the busi~ 
ness of food grains for the last fifteen 
years, that it was trying to put up ma- 
chinery in the shop without the permis- 
sion of the owners, and that if a factory 
was run in the premises it would cause 


‘substantial damage to the shop, and hence 


the tenant should be restrained from in- 
stalling an electric motor and machinery 
in the shop, They did not plead that the 
shop was let out for any specific purpose 
or even that it was let out only for the 
purpose of carrying on the business of 
food grains, The tenant pleaded in para- 
graph 4 of the written statement that the 
shop was let out for commercial purpo- 


sės, He pleaded in paragraph 5 that 


there was no change in the use of the 
shop, Obviously, he treated the carrying 
on of the business of food grains and the 
running of a flour mill as commercial 
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purposes. It was also stated that the area 
or the locality was a commercial area 
with mills, ete, Thus, the stand taken by 
the tenant was that the use of the shop 
for carrying on the business of food grains 
was a commercial purpose, and that the 
use of the shop for setting up a flour mill 
was also a commercial purpose, and there 
was, therefore, no change in the user. 
The owners filed a replication, but there 
was no denial of the pleas in paragraphs 
4 and 5 of the written statement. 


8. Section 108 of the Transfer of 
Property Act provides that in the absence 
of a contract or local usage to the con- 
trary, the lessor and the lessee of immov- 
' able property, as against one another, 
respectively, possess the rights and are 
subject to the liabilitles mentioned in the 
rules set out in the section. The rule in 
el, (o) of the section provides that the les- 
see must not use the property for a pur- 
pose other than that for which it was leas- 
ed or damage buildings belonging to the 
lessor, or commit any other act which is 
destructive or permanently injurious 
thereto. It hag to be noted that the said 
provision consists of two parts, and viola- 
tion of either of them would constitute a 
separate cause of action. The first part 
gets out the liability of the tenant not to 
use the property for a purpose other 
than that for which it was leased. - Ob- 
viously, this part would be attracted only 
if the property was leased for a specific 
purpose, The second part sets out the 
liability of the tenant not to damage the 
property or commit any other act which 
is destructive or injurious thereto. As 
there was no plea in the plaint that the 
shop was let out for any specific purpose, 
the cause of action for the suit filed by 
the plaintiffs cannot be said to be any 
user by the defendant for a purpose other 
than that for which it was leased within 
the meaning of the first part of clause (o) 
of Section 108, The cause of action for 
the suit according to the averments in 
the plaint was the attempt of the tenant 
to set up a factory, viz. a flour mill, 
which, according to the plaintiffs, would 
cause damage to the shop within the 
meaning of the second part of clause (o). 
The issue framed in the suit, viz., Issue 
No. 3, relates to the sald cause of action. 
As already stated, both the lower courts 
‘concurrently found that the setting up of 
a flour mill would not cause damage to 
the shop, Mr. Bhatia, learned counsel 
for the appellants, fairly stated before us 
that he cannot challenge this concurrent 
finding of fact in this Second Appeal, 
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9. Issue No, 2 framed in the suit 
was as to whether defendant No, 1, ie, 
the tenant, was within his legal right to 
instal the machinery to run mills ag al- 
leged, It is under this issue that the 
question as to whether the setting up of 
a flour mill is a commercial purpose or is 
an industrial purpose was urged, We 
may state here that the parties did not 
clearly specify in their pleadings that the 
mill proposed to be set up by the defen- 
dant-tenant was a flour mill, The judg- 
ment of the trial court appears to have 
proceeded on this basis that it was a 
Kohlu or Oil Mill. But, in the grounds 
of appeal, the judgment of the lower ap- 
pellate court, the grounds of second ap- 
peal and the order of reference by Pra~ 
kash Narain, J., it was referred to as a | 
flour mill. ‘In their arguments before us 
also the learned counsel for both the par- 
ties proceeded on the basis that it was a 
flour mil] that was proposed to be set up 
by the tenant. Further, the parties pro- 
ceeded in the lower courts ag well as be- 
fore us on the basis that the business of 
food grains is a “commercial ` purpose”, 
and the controversy between them Is only 
as regards the nature of the setting up of 
a flour mill, The trial Court held that it 
was a “commercial purpose”. The lower 
appellate court also held that it was a 
“commercial purpose” and not an “indus~ 
trial purpose”, The question for . consi- 
deration is as to whether the view taken 
by the lower courts wag correct, 


10. Mr. Bhatia referred us to the 
meanings of the term “commercial” and 
“industrial” given in Webster’s Third New 
International Dictionary, According to 
the said dictionary, the term ‘“commer- 
cial” means “of, in, or relating: to com- 
merce”, The term “commerce” means 
“the exchange or buying and selling of 
commodities especially on a large scale 
and involving transportation from place 
to place”, According to Chambers’s Twen- 
teth Century Dictionary, “commerce” 
means “interchange of merchandise on a 
large scale between nations or indivi- 
duals; extended trade or traffic’. The 
term “industrial” according to Webster’s 
Dictionary means “of or belonging to 
industry, especially manufacturing”, “In- 
dustry” means “a department or branch 
of a craft, art, business or manufacture; 
a division of productive or profit-making 
labour, especially one that employs a 
large personnel and capital, especially in 
manufacturing”, According to Chambers’s 
Dictionary, “industry” means “manufac- 
ture, trade”, The learned single Judge 
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observed that “commercial purpose’ may 
not be the same thing as “industrial pur- 
pose”, that “commercial” means “pertain- 
ing to commerce; mercantile”, that ‘com- 
merce” means “interchange of merchan- 
dise on a large scale between nations and 
individuals; extended trade or traffic, to 
trade”, that “industrial” means “relating 
to or concerning an industry’, and that 
“industry” means “trade or manufacture”, 


The learned Judge apparently took the 
above meanings from Chambers’s Dic- 
tionary, though it was not so mentioned. 
According to those meanings, “commerce” 







ustry” involves essentially the manufac- 
ture of commodities, There is thus a dif- 
erence in the connotation of the two 
It is true that the element of 


They are, thus, not the same or synony- 
ous as observed by Prakash Narain, J. 
Whether a given activity or enterprise is 
“commercial” or “industrial” will depend 
upon the nature of that activity or enter- 
prise, In the present case, the activity or 
the enterprise in question is the setting 
up of a flour mill, As is well-known, the 
setting up of a flour mill involves manu- 
facture of flour, and in that sense can be 
regarded as industria] in nature, At the 
same time, it can be looked at from an- 
other angle. Ordinarily, the manufacture 
of the flour, particularly by a businessman, 
is for exchange or selling of the same 
unless, of course, the manufacture is en- 
tirely for the purpose of his own perso- 
nal consumption, In the present case, it 
is nobody’s case that the tenant was in- 
tending to set up a flour mill to manufac- 
ture flour for his own consumption. It 
was obviously for the purpose of selling 
the same, A businessman who’ instals 
a flour mil] in his shop either grinds his 
own grain into flour and selis the same 
to others in wholesale or in retail, or 
grinds grain brought by others for a 
price, In both the cases, he deals with 
others in respect of the flour for a price, 
and in that sense his activity can be re- 
garded as commercial in. nature. In 
other words, the activity of setting up of 
a flour mill is “commercial” in one sense 
and “Industrial” in another sense, i, e, it 

is, partly “commercial” and partly “indus- 

trial” In the present case, as already 
stated, the premises was not leased for 
any specific purpose, but was leased for 


, for commercial purposes 
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commercial purposes and the tenant has 
been carrying on the business of food 
grains which according to both the par- 
ties is commercial in nature. The new 
activity is, as explained above partly 
“commercial” and partly “industrial”. 
Therefore, it cannot be said that the pro- 
posed user of the shop for a flour mill is 
just the same as the purpose for which it 
was leased, viz. “commercial purpose”. 
It would be, at least to some extent, a 
purpose other than that for which it was 
leased. However, as already stated, 
since the original letting was not for any 
specific purpose, the mere change in the 
user of the shop does not amount to user 
by the tenant for a purpose other than 
that for which it wag leased within the 
meaning of the first part of clause (o) of- 
Section 108 of the Transfer of Property 
Act. The only question then is whether 
the proposed new user would damage 
the shop within the meaning of the second 
part of clause (o), and we have already 
Pointed out that both the lower courts 
have concurrently found that it would 
not cause any damage, We have, there- 
fore, to hold that the dismissal of the suit 
by the lower courts was correct, not for 
the reason given by them that flour mill 
is entirely commercial in nature, but for 
the reason that the owners-plaintiffs had 
no cause of action under either of the 
two parts of clause (0) of Section 108 of 
the Transfer of Property Act, 


11. In I. D. Malik’s case 1969 
Delhi LT 175 (supra), the landlord, I, D. 
Malik, filed a suit in a Civil Court against 
his tenant for an injunction restraining 
the latter from using the leased premises 
for the purposes of a flour mill, It was 
common ground that the leased premises 
had been occupied by the tenant from the 
inception of the tenancy for the purpose 
of a karyana (grocery) shop. The land- 
lord’s case was that the tenant’s proposal 
to use the premises for a flour mill was 
in complete ‘disregard of the statutory and 
contractual obligations not to turn the 
shop from commercial to industrial pur- 
pose, On the other hand, the tenant 
pleaded that the premises was not taken 
by him for karyana business or for any 
other specific purpose that it was taken 
that he could, 
therefore, carry on any business or trade, 
‘and that ‘the proposal to start a flour mill 
in the premises was not contrary to any 


condition in the lease, After considering 


` the findings of the trial Court and the 
lower -appellate court, . V, S, Deshpande, 
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J., held that the landlord failed to prove 
that the premises was let out only for 
running the grocery shop, and that it was 
clear from the pleadings of both the par- 
ties that the premises was let out for 
commercial purposes, Dealing then with 
the contention of the landlord that there 
fs a distinction between a “commercial 
purpose” and an “industrial purpose”, 
and with the contention of the tenant 
that the “commercial purpose” includes 
the running of a flour mill the learned 
Judge observed that the contention of the 
tenant was more in accord with the pro- 
visions of the Delhi Rent Control Act, 
1958. He pointed out that the purposes 
of a tenancy have been divided into three 
clauses by Section 2 (i) of the said Act, 
-namely, (1) residence, (2) commercial and 
(3) any other purpose, that clauses (1) 
end (2) denote every profit-making use 
of the premises, while clause (3) includes 
non-residential and non-commercial uses, 
Le., non-profit-making uses in view of 
the observations of the Supreme Court 
in Dr, Gopal Das Verma v. Dr, S. K. 
Bharadwaj, AIR 1963 SC 337, that there 
is no warrant for construing commercial 
use (clause (2}) in a narrow sense to ex- 
clude industrial use as it would result in 
the third category including indusiry 
along with non-profit-making purposes, 
that the number of categories being few, 
the ambit of each category has to be con- 
strued as widely as possible so that each 
category would have as large a scope as 
possible, and the third residuary category 
is not made to include some purpose 
which would be comprised in the first two 
categories on a liberal construction, and 
that the commercial purpose of the te- 
nancy in the case before him was. there- 
fore, broad enough to include flour mill. 
In that view, the learned Judge held that 
even under Section’108 (o) of the Trans- 
fer of Property Act, the landlord in the 
case before him was not able to show any 
change of the user by the tenant which 
would be contrary to the purpose for 
which the premises was let out to him. 


12. It has to be noted that the 
learned Judge considered the question as 
to ‘whether “commercial purpose” is the 
game as “industrial purpose” on the basis 
of the provisions in the Delhi Rent Con- 
trol Act. With respect, we are unable to 
appreciate how the provisions in the 
Rent Control Act could be used for decid- 
ing the aforesaid question, as the pro- 
ceeding in the case before the learned 
Judge was one in a civil court and not 
one before the Controller under the Rent 
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Control Act. So far as a suit for an in- 
junction against the tenant in a civil 
court is concerned, the basis for a cause 
of action for the landlord could be only 
under the two parts of clause (0) of Sec- 
tion 108 of the Transfer of Property Act. 
The Delhi Rent Control Act and the 
Transfer of Property Act are not in pari 
materia. It is well settled principle 
that the scheme and the provisions of one 
statute are not to be interpreted by re- 
ference to the scheme and the provisions 
in another statute unless the two statutes 
are in pari materia. Therefore, in apply- 
ing the provisions in clause (o) of Sec- 
tion 108 of the Transfer of Property Act, 
the categorisation in the Delhi Rent Con- 
trol Act is not to be taken as a guidance. 


13- It has, however, to be noted 
that the learned Judge ultimately held 
that the tenancy in the case before him 
was for commercial purposes and not for 
any specific purpose or for grocery shop 
only, that the commercial purpose of te- 
nancy in the case before him was broad 
enough to include flour mill, and that the 
suit for injunction against the tenant wag, 
therefore, liable to be dismissed, We are 
in respectful agreement only with the 
conclusion that the suit for injunction 
was liable to be dismissed, not because of 
or on the analogy of the provisions in the 
Rent Control Act, or because the com- 
mercial purpose of grocery shop includes 
flour mill, but for the reasons we have 
already given. As pointed out by us ear- 
lier, there is a distinction between ‘“com- 
mercial purpose” and ‘industrial pur- 
pose”, The former involves an element 
of exchange or buying and selling, while 
the latter involves an element of manu- 
facture. Whether a particular activity is 
commercial in nature or industrial in 
nature has to be decided by considering 
the nature of the particular activity in 
question in each case. In the case before 
us, it is common ground between the par- 
ties that the business of food grains or 
grocery shop is a commercial purpose, As 
explained by us earlier, a business of 
flour mill is partly “industrial” in nature 
and partly “commercial” in nature. 
Therefore, if the premises was originally 
let out only for the commercial purpose 
of business in food grains the proposal of 
the tenant to run a business of flour mill 
would be, at least to some extent, a pur- 
pose other than the purpose for which 
the premises was let within the meaning 
of the first part of clause (o) of Section 
108 of the Transfer of Property Act, But, 
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in the case before us, the concurrent find- 
ing of the courts below is that the land- 
lord neither pleaded nor proved that the 
premises was let out only for the business 
_of foodgrains, Therefore, the first part 
of clause (0) of Section 108 was not at- 
tracted and the landlords or owners of 
the premises could not claim to have a 
cause of action under the first part, As 
regards the second part of clause (o) of 
Section 108, we have pointed out that the 
lower courts concurrently found that the 
installation of an electric motor and ma- 
chinery for running the flour mill would 
not cause any damage within the mean- 
_ing of the second part of clause (o) of 
Section 108, Therefore, the landlords 
had no cause of action under that second 
-part also. The operative parts of the 
judgments of the lower courts dismissing 
the suit were, therefore, correct. 

14, For the foregoing reasons, the 
second appeal fails and is dismissed with 
costs. . 

. Appeal dismissed. 
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S. RANGARAJAN AND R. N. 
AGGARWAL, JJ. 


Hindustan Aluminium Corporation 
Ltd., Petitioner v. The Controller of Alu- 
minium and others, Respondents, 


_ Civil Writ No, 1104 of 1975, D/- 17- 
12-1975. 

_ (A) Essential Commodities Act (1955), 
Section 6-A — Aluminium (Control) 
Order 1970, Cl. 9 — Seizure of aluminium 
goods — Condition precedent — Reason 
to believe contravention must relate to 
time of seizure, . 

The reason to believe that any con- 
travention of the Control Order had 
taken place is a pre-condition for seizure 
of aluminium goods and the reason to 
believe must relate to the period of time 
when the seizure was made, Any sub- 
sequent acquisition of belief in this re- 
gard would be of no avail. AIR 1962. SC 
316 and AIR 1961 Bom 227 and AIR 1972 
SC 591, Rel. on, (Paras 31, 32) 


(B) Essential Commodities Act (1955), . 


Section 6-A — Aluminium (Control) 
Order 1970, Cl. 5-A and Ci. § — Firm 
alleged to have withbeld from sale pro- 
duct in contravention of Control Order 
-— Product seized — Legality, 

Where the firm was alleged to have 
withheld from sale 1525 tons of alu- 
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minium products in contravention of the 
Control Order during the period ending 
on 1-7-75 and the firm before 16-7-75 
despatched 1525 tons and on 16-7-75 the 
authorities seized the entire stock of 
2032 tons of aluminium product from the 
premises of the firm, 

Held that (1) since 1525 tons had 
been despatched before’ 16-7~-75 they 
were not available for seizure on 16-7-75 
and therefore the seizure of the entire 
stock on 16-7-75 was illegal when the 
authorities had no reason to believe that 
there was likelihood of contravention in 
future. The only course open to the au- 
thorities was to prosecute the firm for 
alleged violation of the Control Order in 
respect of 1525 tons only, AIR 1972 All 
231, Rel, on, i 

(2) No order allowing the Collector 
to detain the goods seized even tempora- 
rily to enable the authorities to take ap- 
propriate action could. be passed, AIR 
1972 SC 591, Dist, (Paras 6, 18, 22, 23, 

26, 27, 28, 34, 35, 39) 

(C) Constitution of India, Art. 226 — 
Essential Commodities Act (1955), Sec- 
tion 3 — Aluminium (Control) Order 
1970, Cl. 11 — Firm’s aluminium pro- 
ducts seized —- Seizure illegal — Re- 
medy of appeal under Cl. 11 not availed 
of — High Court held must exercise 
jurisdiction under Art. 226. AIR 1961 SC 
372, Rel. on, . i (Para 37) 

(D) Essential Commodities Act (1955), 
Ss. 6-A and 6-B — Aluminium Control 
Order 1970, Cl, 9 —Collector’s power 
under Section 6-A — Scope of — Alu- 
minium seized in pursuance of Control 
Order — Collector cannot go into vali- 
dity of seizure under Section 6-A., 

Where aluminium product is seized 
in pursuance of the Control Order the 
Collector has no jurisdiction to go into 
the validity of-the seizure and can only 
confiscate goods in respect of which con- 
travention is established and it is only if 
the seizure is valid the Collector would 
have jurisdiction to go into the question 
whether there has been any contraven- 
tion of the Control Order in respect of 
the whole or portion of the goods seized. 
The Collector cannot go on with the en- 
quiry under Ss, 6-A and 6-B when the 
seizure itself is illegal. | (Para 38) 
Cases Referred: Chronological Paras 
AIR 1972 SC 591 = (1972) 2 SCR 752 

“31, 39 


AIR 1972 All 231 = 1972 All LJ 204 33 


AIR 1972 All 16 = 1971 All Cri R 459 33 
AIR 1962 SC 316 = (1962) 1 Cri LJ 364 
i 31 
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AIR 1961 SC 372 = 
AIR 1961 Bom 227 = 62 Bom LR- 


(1961) 2 SCR 241 37 
1043 


AIR 1960 SC 554 = 1960 Cri LJ 735 33 
AIR 1954 SC 415 = 1954 Cri LJ 1029 33 


F. S. Nariman Sr ~ Advocate and 
Soli Sorabji, Sr. Advocate with N. R. 
Khaitan, O. P, Khaitan and P. V. Kapoor, 
for Petitioner; Harish Chandra with Anil 
Bhatnagar and G. V, G. Krishnamurthy, 
(For’ Nos. 1 to 4) and R. K. Garg with Q. 
P. Rana (for No. 5), for Respondents. 


T RANGARAJAN, J.:— The petitioner 
company, which manufactures aluminium, 
has filed this petition under Article 226 


of the Constitution to quash the show 
cause notice, dated 21-8-1975 (copy of 
which is Annexure Z to the petition) 


issued by the Collector of Mirzapur (R-5), 
giving the petitioner an opportunity of 
making a resprẹsentation. and of being 
heard concerning why 2032.512 M. Tons 
of aluminium which was seized by the 
` Superintendent of Central Excise SRP 
JI (R-3) on 16th/17th July, 1975 should 
not be confiscated for contravention of 
the orders referred to in the said notice. 


2. After issue of a notice to the 
respondents to show cause why this Writ 
Petition should not be admitted the 
learned counsel for the petitioner and 
the learned counse] for the respondents 
were heard. It was felt the petition re- 
* quired examination; it was admitted and 
’ the respondents were given an opportu- 
nity to file further returns and the peti- 
tioner: also to file further rejoinder. 
Having regard to nearly rupees two 
crores worth of aluminium, said to be a 
scarce metal, having been seized and 
since holding up such huge stocks of 
this metal at the present moment would 
not -be in the national interest this Writ 
Petition was, as requested by both sides, 
heard very early; the learned counsel on 
both sides were heard further at con- 
siderable length, 

3. The facts leading to this peti- 
tion may now be noticed. Aluminium is 
an essential commodity under the Essen- 
tial Commodities Act, 1955 (hereinafter 
called the Act), Under the said Act the 
Central Government’ made an , order 
called the Aluminium (Control) Order, 
1970 (hereinafter referred to as the Con- 
trol Order), The Central Government 
introduced, on 3-10-1974, clause 5-A, 
under the power conferred on it under 
Section 3 of the Act, giving’ the Central 
Government power to régulaté produc- 

tion, supply or distribution of aluminium. 
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A.I. R. 
By another order, contained in the Noti- 
fication dated 5th October, 1974, the 


Central Government directed that no 
producer or manufacturer of aluminium 
shall undertake production or engage in 
the supply or distribution of any or all 
forms of aluminium specified in the 
Schedule of the Control Order except to 
the extent and in the manner specified 


‘by the Central Government or Controller 


or the authorised officer in pursuance of 
clause 5-A. The first respondent is the 
authority appointed by the Central 
Government for the purpose of the Con- 
trol Order. A certain procedure was pre- 
scribed with regard to provisions of 
clause 5-A which the first respondent 
had to follow, : 

4. By an order dated 15-7-1975 
the Centra] Government amended various 
clauses of the said Control Order; yet 
another order of the same date had am- 
ended clause 9 cf the said Contro] Order. 
By two separate orders of the same date 
the Central Government provided for 
levy and free sale of aluminium and also 
fixed sale price of levy of aluminium. 
The relevant provisions of the Control 
Order would be noticed later; it would, 
however, be appropriate to notice even at 
the outset that introduction of clause 9 
and the fixing of prices became necessary 
on account of the anticipated rise in 
prices of various types of aluminium; 
even in March 1975 there had: been a rise 
of about Rs. 400 per ton. On the 28th of 
May .1975 the Financial. Express had 
published `a news about the anticipated. 
still higher price rise in aluminium, The™ 
excise authorities were authorised on 15th 
of July 1975 to exercise powers of seizure 
under the Aluminium Control Order, f 

5. The excise officials as well as 
the Controller of Aluminium and his 
staff seemed to have worked in close 
collaboration. From and after the 15th 
of July 1975, the excise officials of the 
rank of Superintendent of Central Excise 
and above were authorised to make 
seizures of stocks of aluminium withheld 
from sale, 

6. On the Ist of July 1975 the 
third respondent visited the petitioner’s 
aluminium factory at Renukoot as per 
the personal Mstructions given to him by 
the Assistant Collector of Excise and ulso 
submitted a report (dated 4-7-1975) af 
his inspection ta the Assistant Collector. 
It will be convenient to refer to the facts 


referred to in the said report, which was 


made available to us during the hearing 
by Shri Harish Chandra, learned counsel 
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for the respondents 1 to 4, the same 


having been referred to in the affidavit. 


filed iri opposition to this petition by the 
Controller (R-1). The total stock of 
aluminium finished products lying inside 
the factory on 1-7-1975 was checked and 
found to be 2805.039 M. Tons. The per- 
centage check weighment was also done 
{this was possible) to verify the correct- 
mess of the weights as marked on the 
packages, and the weights were found to 
be in order. The stock balance was 
checked and correlated with relevant re- 
cords and found to tally. Out of the total 
stock of 2805.039 M, Tons the position of 


ingots and properzi rods was as 
follows:— 
"(1) Ingots E. C. Grade 257.946 M. T. 
(2) Ingots Commercial : 
Grade 385.961 M. T. 
(3) Ingots Master Alloys 56.422 M.T, 
(4) Properzi Rods E.C, 
Grade 811.036 M.T. 
(5), Properzi Rods Commercial 
Grade 439.297 M. T. 


Total 1950.662 M. T.” 


7. The stock of properzi rods of 
Commercial Grade of 439.297 M.T, was 
lying accumulated since March 1975 be- 
cause of orders issued by the Aluminium 
Controller not to sell the same without 
permission. The closing stock position of 
2805.039 M.Ts. included 570.518 M. 
Tons, the break up of which was as 
follows:— 439.297 M.T., as stated above 
plus 74.799 M.T, (Œ.C. Grade) lying in 
the factory awaiting orders from the 
Director General of Supplies & Disposals 


and the stock of Master alloy of 56.422 . 


M.T. meant for exclusive use inside the 
factory, for further fabrication of slabs 
and billets, The despatch position from 
July 1974 to May 1975 was found to be 
normal but during the month of June 
1975 the despatch was poor (2436.320 
M T). 3643.753 M. T. had been despatch- 
ed during March 1975; the despatch 
figures for the other months varied ap- 
proximately from 3800 to 5000 M.T. It 
was stated to the third respondent by 
the petitioner company during his visit 
that despatches could not be made due 
to non-availability of trucks from trans- 
porters during June 1975 and hence the 
stocks had accumulated. On 1-7-1975 
and 2-7-1975 1013.930 M.T. of aluminium 
product had been despatched (including 
724.595 M. T. of properzi rods and 158.400 
M. T. of ingots), The third respondent 
enquired from the various transport off- 
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ces stationed at Renukoot verbally. and 
learned. from them that they could not 


‘supply trucks to the petitioner company 


as per its requirements since the trucks 
were engaged in transportation of bidi 
leaves. But the third respondent also re-. 
ferred in his report to the corresponding 
figures of despatches for the month of 
June 1974 (4797.903 M. T.) and June 1973 
(5428.312 M. T.). 


8. It appears that a complaint 
had been made to the Aluminium Con- 
troller even as early as on 17-5-1975 by 
the Hindustan Chains Pvt, Ltd, that in 
spite of completing financial arrange- 
ments with the petitioner, aluminium had 
not been despatched for the last several 
months. Our attention was also drawn 
to another complaint, dated June 17, 1975, 
by the National Screw and Wire Products 
Ltd, that in spite of financial arrange- 
ments having been made as early as on 
lst June, 1975, and giving L/C covering 
despatch upto Rs, 10 lakhs no despatch 
had been effected till 10-6-1975 
and that even after giving them-a fresh 


- L/C for Rs, 60 lakhs no despatch had 


been made. There was yet another com- 
plaint dated 24-6-1975 by the Kumani 
Engineering Corporation Ltd, to the effect 
that the petitioner had completely sus- 
pended supplies of aluminium from the 
first week of June 1975. 


9. It is needless to’ refer to more 
materials on this question, even the 
above referred to complaints were ad- 
verted to by Shri Harish Chandra during 
the hearing without any specific aver- 
ments in the reply in this regard. He 
explained that he was referring to the ` 
concerned files and furnished true copies 
of the same to us. 


10. It is, however, seen that the 
petitioner had been writing to the Assis- 
tant Collector of Central Excise about 
accumulation of stocks due to shortage 
of trucks and asking for permission to 
store the finished goods in areas adjacent 
to the bonded store rooms (vide An- 
nexure B dated 28-5-1975; also Annexure 
B dated 4-6-1975 written in continuation). 
The petitioner also wrote circular letters 
on 10-6-1975 to the transporters to place 
adequate number of trucks for despatch 
of goods (copies of which are to be found 
in Annexure C marked collectively) on 
10th and 20th June 1975. The transpor- 
ters also had written to the petitioner 
stating that because of the bidi patta sea- 
son they were unable to spare more 
trucks and promised to improve the 
supply of trucks (vide letters D/- 21-6-75 
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from five. of the transporters and 
23-6-1975 from two of the transport 
_ operators), On 24-7-1975 the Deputy 


Secretary to the Government of India 
and Controller of Aluminium (Shri M, S. 
. Bhatnagar) had written to the petitioner 
as follows:— 


“It has come to the notice of the 
Government that you have often to face 
difficulty in procuring trucks for the 
transport of aluminium metal to the 
‘various allottees, It is also understood that 
there have been a few cases where trucks 
did not deliver goods to the, consignees. 
I am accordingly to enquire whether you 


would like Government to move the 
Transport Department of the State 
Government to provide you adequate 


number of trucks for transport of the- 


metal.” 


` Il By letter of the same date the 
petitioner h.d thanked Shri Bhatnagar 
for the le'ter and had requested him ` to 
take up the matter with the Transport 
. Department of the State for providing 

trucks, This was after: the seizure, 


12, Earlier, on 21-6-1975 i. e. be- 
fore the seizure, Shri Bhatnagar had 


7. written to the petitioner stating that on 


* 13-6-1975 he and Shri B, N. Saxena, 

Chief Resident Executive of the company, 
had called on him in his office 
that he had been directed to obtain, on 
top priority basis, information regarding 
the despatch of EC/CG metal to the 
allottees during the month of June 1975. 
The information asked for should have 
been supplied within a period of 8 days. 
‘Since the same had not been supplied the 
“Government felt that the petitioner was 
suppressing information. The petitioner 
wag, therefore, directed to supply the in- 
formation positively by 23-6-1975. On 
23-6-75 the petitioner replied setting out 
- certain difficulties like the non-availabili- 
ty of teleprinter circuit between Delhi and 
Renukoot for not more than a couple of 
hours over a whole month and even tele- 
phone lightening calls materialising only 
once ina blue moon The Controller 
was informed that when they were able 
- to get in touch with Renukoot for a few 
minutes they got information that more 
than 500 tonnes had been despatched and 
that more despatches were expected. 
By letter dated 25-6-1975 the petitioner 
company informed the Controller of 
some further despatches, 


13. At this stage reference. was 
made to letter dated 3-7-1975 written by 
the petitioner to the Superintendent of 


` 5-7-1975 the third respondent also 
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Central Excise (third respondent) in reply 


_ to his verbal query -regarding accumula- 
-tion of stocks. In addition to the alleged 


shortage of trucks it was mentioned that 
availability improved with effect from 
23-6-1975. Reference was made to the 
despatch on Ist and 2nd of July 1975, of 
536.126 M. T., 422.895 M. T, and 477.84 
M.T. (Total 1013.930) which included 
450.043 M.T, of EC Grade Metal in the 
shape of ingots and properzi rods. They 
were giving priority to EC metal. The 
third respondent was informed that with 
reference to 439.297 M, Tons of Commer- 
cial grade properzi rods they could not 
despatch the same on account of restric- 
tions imposed on sale by the Controller in 
March 1975, 74.799 M., Tons of aluminium 
ingots were lying in the godowns await- 
ing certain amendments which had not 
been carried out by the Director General 
of Supplies & Disposals. By a letter 
dated 4-7-1975 (copy of which is Annex- 
ure J to the petition) the Controller of 
Aluminium (Shri M. S. Bhatnagar) had 
referred to the checking of the premises 


- of the company being done by the officials 


of the Central Excise Department and 
the petitioner was directed that the metal 
found in possession of the petitioner at 
the premises mentioned, including at 
Renukoot, should not be disposed of un- 
til further orders were issued by the 
Controller. By a subsequent letter dated 
in- 
formed the petitioner not to remove from 
the factory aluminium ingots and pro- 
perzi re-draw rods, both EC and Com- 
mercial Grade, with effect from 5-7-1975,. 
without permission from the Assistant 
Collector of Central Excise, Allahabad. 
The third respondent had also mate an 
endorsement on the petitioner’s register 
(copy of which is Annexure F to the re- 
joinder) concerning the said restriction 
on removal except with the permission of 
the Assistant Collector of Excise, Allaha- 
bad. In reply to the said letter from the 
Controller the petitioner wrote to ` the- 
Controller (copy of ‘which is Annexure 
M to the petition) for despatch instruc- 
tions pointing out the hardship that 
would be caused by undue blockage of 
huge amount of money. On 11-7-1975 
the Controller pointed out in his letter 
(copy of which is Annexure N to the 
petition) that the supplies had never 
been less than 50% whereas it had fallen 
down to 25% of production in June, The 
petitioner was asked to explain the rea- 
sons for the lower- supplies. It was in 
response to this letter that on 15-7-1975 
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the petitioner’s reply (copy of which is 
Annexure N to the petition) was sent to 
the Controller informing him about the 
position up to that date setting out the 
figures pertaining to the period Ist to 4th 
of July 1975 both in respect of produc- 
tion and deliveries of EC/CG metal. The 
difficulty faced in the matter of trans- 
port was also referred to. 

14. It is necessary to notice at 
this stage that on 11-7-1975 the Con- 
troller had informed the petitioner (copy 
of which is Annexure V to the petition) 
that 1575 tonnes of EC Grade aluminium 
should be supplied on top priority basis 
to four State Elec. Boards including Guja- 
rat within the next two or three days and 
the State Electricity Boards were asked 
to make necessary financial arrangements. 
The Gujarat State Electricity Board 
alone had made financial arrangements; 
500 tonnes had been directed to be 
supplied to the said Board. even in res- 
pect of this financial arrangement the 
petitioner had no knowledge earlier than 
the 16th July when it had the bank ad- 
vice. The fact to be noticed here is that 

- the other three State Electricity Boards 
had not made any financial arrangement 
by that time. It has also to be noticed fur- 
ther that there were only 473.456 tons of 
EG aluminium in stock with the peti- 
tioner when the said letter was received. 


15. By a further letter dated 23-7- 
1975 (copy of which is Annexure W to 
the petition) the Deputy Secretary to the 
Government of India had informed the 
petitioner that the Gujarat and Maharash- 
tra State Electricity Boards had made 
financial arrangements to the extent of 
Rs. 39.5 lakhs and Rs. 44 lakhs, respec- 
tively, and the petitioner was directed to 
supply 500 tonnes each of E., C. grade alu- 
minium metal to them at the rate that 
was prevailing on 11-7-1975. Since the 
Punjab and Tamil Nadu Boards were also 
expected to complete the financial ar- 
rangements shortly there was a direction 
that the metal should be supplied to them 
- also at the same price. The third respon- 
dent in his letter dated 29-7-1975 (copy 
of which is Annexure ‘X’ to the petition) 
informed the petitioner that 500 tonnes 
of EC grade aluminium should be sup- 
plied to the parties mentioned in the let- 
ter of 23-7-1975 out of the stocks seized 
on 16-7-1975 and that Excise Duty should 
be charged on the basis of the prices pre- 
vailing on the date of clearance. About 
the payment of prices at the old rates 
and yet having to pay Excise Duty on 
the increased prices the petitioner com- 
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plained to the first respondent by letter 


. dated 25-7-1975 (copy of which is An- 


nexure ‘Y’ -to the petition), The validity 
of such price fixation and Excise Duties 
do not have to be decided in this peti- 
tion, 

16. Going back a few days we 
may notice what happened on 16-7-1975. 
The third respondent who was empower- 
ed under the Control Order searched and 
seized 2032.512 M. Tons of aluminium. 
from the petitioner’s Renukoot Factory, 
the break-up of the said stock (in tonnes) 
was as follows:. 


EC. CG. Total 

Ingots 211.473 580.960 792.433 
Wire rodg 492.905 747.174 1,240.079 
Total 704.378 1,328.134 2,032.512 
17. The goods seized were kept 


on supurdnama as it seems to be permis- 
sible under the U. P. amendment of Sec-. 
tion 6-A of the Essential Com- 
modities Act (18 of 1975). In the 
supurdnama (pp. 11 to 14 of the file pro- 
duced by the Collector) there is a refer- 
ence as follows on page 13: 

20. Brief Facts of the case.. As order- 
ed by the Collector, Central Excise, Al-- 
lahabad in the night of 15-7-75 a batch of. 
two P, I, O.s and one Inspector from 
S. R. P, I under charge of Shri H. B. 
Chaudhary, Superintendent S. R. P. IL 
I D. O, Allahabad, proceeded to Renu- 
koot, On reaching there at about 08.45 
A. M. on 16-7-1975, the Central Excise 
officers visited the Aluminium factory 
and there seized the following items of 
Aluminium products lying inside the fac- 


tory as ordered by the Collector. (em- 
phasis added) 
18. The details of the said 


2032.512 \M, Tons were given and the 
above said seizure was said to be effected 
for contravention of the Control Order. 
The Controller made a report dated 8-8- 
1975 to the District Magistrate along with 
a statement of facts (pp. 4 to 10 of ‘he 
said file). He specifically referred in 
para 15 of his report to the contravention 
having taken place in respect of "1525 M. 
Tons” and the same being liable to be 
confiscated giving details thereof in the 
concluding paragraph of the Statement 
of Facts. Paragraph 16 of the Statement 
of Facts referred ta the said stock of 
1525 M. Tons said to have been “with- 
held as on 1-7-1975", The seizure, it 
may be recalled. was of 2032.512 M. 
Tons as mentioned in paragraph 14 of the 
said Statement of Facts. 
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I9.° . Thereafter the Collector (R-5} 
issued a notice to show cause as required 
by Section 6-B of the Act (copy of which 
is Annexure Z to the petition) stating, in- 
ter alia, as follows: 

“It was thus established sufficiently 
by July 15 that the Company withheld 
from sale during the period ending July 
Ist 1975, Aluminium Ingots and also Wire 
Rods. produced’ by it and it had thus com- 
/ mitted a flagrant violation of Clause 7 
read with Clause 5-A of the Aluminium 
” (Control; Order, 1970. that the stock of 
1525 -tonnes of Aluminium ......... in res- 
pect of which contravention has 





taken place was liable to be confiscated 


under Section 6-A of the Essential Com- 


modities Act, 1955.” (Emphasis added) 
The Collector went. on to say as 
follows:— 


“On consideratiom of the above re- 
port, I am: satisfied that the Company had 
held stocks in violation of the law and na 
satisfactory explanation was ever submit- 
ted: by them, there has been contraven- 
tion of the Orders referred to above and 
the aforesaid stock of Aluntinium: is liable 
to be confiscated under Section 6-A of 
the Essential Commodities Act. without 
‘prejudice to any other action or legal 
proceedings that may be taken against ihe 
Company under the aforesaid Act or any 
other law or order having the force of 
Iaw.. I accordingly propose to confiscate 
the said stock of Aluminium on the 
grounds stated above. 

_ You are hereby given an opportunity 
of making representation in writing. with- 


in. ten days of the service of this Notice”. 


(Emphasis added.) 
There is probably some ambiguity about 
the reference to “said stock’ but the 
pleadings appear to proceed orm the basis 
that the show cause notice was in respect 
of the entire stock of aluminium which 
was seized 

20. Before dealing with the res 
pective contentions of the parties it is ne- 
cessary to read Sections 6-A. 6-B and 6-C 
of the Act which deaf with the confisca- 
tion of the essential commodity, issue of 
show cause notice before confiscation and 
also the appeal against certain orders: 

“6-A. Where any essential commodity 
is seized in pursuance of an order “made 
under Section 3 in relation thereto. it 
may be produced, without any unreason- 


able delay, before the Collector of the. 


district or the Presidency-town in 
which such essential commodity is seized 
and whether or not a prosecution is in- 
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contravention of such 
order, the Collector, if-satisfied that there 
has been a contravention of the order, 
may order confiscation of the. essential 
commodity so seized: . 

Provided that without prejudice to 
any action which may be taken under any 
other provision of this Act, no foodgrains 
or edible oilseeds seized in pursuance of 
an order made under Section 3 in rela- 
tion thereto from a producer shall, if the 
seized foodgrains or edible oilseeds have 
been produced by him be confiscated 
under this section, 

6-B. No order donian any” esp 
sential commodity shall be made under 
Section 6-A unless the owner of such es- 
sential commodity or the person from. 
whom it is seized— . 

(a) is given a notice in writing in- 
forming him of the grounds on which it is 
proposed to confiscate the essential com- 
modity; 

(b) is given an opportunity .of mak- 
ing a representation in writing within 
such reasonable time as may be specified’ 
in the noti-e against the grounds of con- 
fiscation. and 

(c) is given a reasonable opportunity 
of being heard in the matter.” 

6-C (1) Any person aggrieved by an 
order of confiscation under Section 6-A 
may, within one month from the date of 
the communication to him of such order, 
appeal to any judicial authority appoint- ` 
ed by the State Government concerned 
and the judicial authority shall. after giv-_ 
ing an opportunity to the appellant to be _ 
heard, pass such order as it may think _ 
fit, confirming, | modifying or annulling `. 
the order appealed against. 

(2) Where an order under Section 
6-A is modified or annulled by such judi- . 
cial: authority, or where in a prosecution ` 
instituted for the contravention of the 
order in respect of which an order of con- 
fiscation has been made under Sec, 6-A, 
the person concerned is acquitted, and in - 
either case it is not possible for any rea- 
son to return the essential commodity 
seized, such person shal] be paid the price 
therefor as if the essential commodity 
had been sold to the Government with 
reasonable interest calculated from the 
day of the seizure of the essential com- 
modity, and such price shall be deter- 
mined— ` 

(i) in the case of foodgrains, edible 
oilseeds, or edible oils. in accordance 
with -the provisions of sub-section (3- B) 
of Section 3. 5 
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(ii) in the case of sugar, in accor 
dance with the provisions of sub-section 
(3-C) of Section 3; and 

(iii) in the case of any othe: essen 
tial commodity, in accordance with the 
provisions of sub-section (3) of Sec, 3.” | 
Section 7 (a) prescribes certain penalties 
in respect of any person contravening, 
whether knowingly, intentionally or 
otherwise, any order made under Sec- 
tion 3, | 

aL It is also necessary to read 
Clauses 9 to 11 of the Control Order: 

“9. Powers of examination. entry, 
search and seizure, 

(1) The Controller, or such Gazetted 
Officer of the Central Government or of 
the State Government, as may be autho- 
rised by the Central Government in this 
behalf, may— i 

(a) examine— | 

(i) any books, accounts or records 
relating to the production or manufac- 
ture of aluminium and belonging to or 
under the control of a producer or manu- 
facturer, 

(ii) any books, accounts, or records 
relating to the purchase, sale or other, 
transaction in aluminium and belonging 
to or under the Control of a dealer, 

(iii) any stocks of aluminium belong 
ing to or under the control of any pr 
ducer, manufacturer or dealer, 

(b) enter or search — 


(i) any premises where aluminium is 
produced, manufactured or sold or where; 
the Controller or the ‘officer authorised; 
has reason to believe that a -contraven-' 
tion of this Order in respect of the alu- 
minium has been, is being, or is about to’ 
be committed, 


(ii) any vehicle or other ERRE 
which is being or is about to be used or, 
which the Controller or the officer autho- 
rised has reason to believe, is being or isl 
about to be used, for carrying. alu-' 
minium; 
and the Controller or the officer authoris-' 
ed to make the examination, entry or' 
search may seize— i 

(i) any aluminium in respect of; 
which he has reason to believe that al 
contravention of this order has been. is; 
being or is about ta be committed and! 
any packages, coverings or receptacles in: 
which such aluminium are found: 

Gi) anv vehicle or other conveyance} 
used in carrying such aluminium. if he! 
has reason to believe that such vehicle! 
or other conveyance is liable to be for-' 
feited under the provisions of the Essen-, 


tial Commodities Act, 1955 (10 of 1955), | 
I 
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Gi) any books of accounts and docu- 
ments which in his opinion would be 
useful for, or relevant te any proceedings 
under the said Act: Provided that such 
books shall be returned as soon as may 
be after.such seizure and in any case not 
later than thirty days from the date of 
seizure after copies thereof or extracts 
therefrom. as certified by the Controller 
or other officer, who seized the same. 


. have been taken 


(2) The provisions of the Code of 
Criminal Procedure 1973 (2 of 1974) re- 
lating to search and seizure shall,’as far 
as may be, apply to searches and sei- 
zures under this clause. 


10. Compliance af orders: Every pro- 
ducer, manufacturer or dealer or any 
other person. to whom any order or di- 
rection is issued under any powers con- 
ferred by or under this order shall com- 
ply with such order or direction, 


11. Appeal, Any producer, manufac- 
turer or dealer or any other person ag- 
grieved by’ any order or direction issued 
under this order, may, within 30 days 
from the date of receipt of a copy of such 
order or direction, prefer an appeal to 
the Central Government and thereupon 
the Central Government may confirm, re- 
verse or modify such order or direction.” 

22. In terms of Clause 9 of the 
Control Order any premises where alu- 


` minium is produced, manufactured or 


sold or where the Controller or an au- 
thorised officer has reason to believe that 
the contravention of the Order is being 
or is about to be committed, may be en- 
tered or searched and such Controller or 
authorised officer may ‘seize any alumi- 
nium in respect of which ‘he has reason 
to believe fhat a contravention of this 
Order has been, is being or is about ‘to be 
committed and any ‘packages, coverings 
or receptacles in which such aluminium 
is found, It would have been open to 
the third respondent. the authorised off- 
cer in this case, te have seized not only 
the aluminium in respect of which con- 
travention of the ‘Order had taken place 
but also the aluminium in respect of which 
contravention was being or was about to 
be committed. The pre-condition, how- 
ever, is that the Controller or the autho- 
rised officer must have reason to believe 


that a contravention of the Control ‘Order 
has been made or was being or was about 
to be made. But as it was noticed ear- 
lier this is not what the third respondent 
did or said despite his ‘having seized 
2032.512 M. Tons of aluminium; he had 
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himself said that contravention had taken 
place only in respect of 1525..M, Tons (for 
the period ending 30th June, 1975), In 
view of stocks having: been moved out on 


















any 
contravention was BPMs to be commit- 


` 23. It seems a fair inference from 
X the report of the third respondent dated 
./4-7-1975 itself that in addition to the 
1439.297 M. Tons of Commercial Grade 


. {the petitioner had also despatched, on the 
Ist and 2nd of July, 1975, 1013.930 M. 
Tons of aluminium product. To 
this has to be added 74.799 M. 
Tons of aluminium ingots of E. C., Grade 
lying in the factory godown awaiting 
orders of the Director General of Sup- 
plies and Disposals. In respect of 1575 
tonnes of EC Grade aluminium, which 
was to be supplied on a top priority basis 
-Ito four State Electricity Boards as order- 


jof 4-7-1975 restraining sales except as 
ordered), it was seen that until the 16th, 
financial ar- 


tioner,. there could not, in the very nature 
of things, be any withholding from sale. 
-0 The third respondent had re- 
_ ferred in his report of 4-7-1975 to the 
non-availability of trucks as reported by 
the transport operators but it does not 
appear that he had himself expressed any 
view of his own concerning the same; he 
had only indicated what tne rate of des- 
patches were in the previous years for 
the same period. No -affidavit of the 
third respondent had been filed in reply 
to the show cause notice or at the stage 
prior to the issue of the rule; there was a 
. full-dressed argument even at that stage 
and the petitioner’s counsel had severely 
commented on the absence of the 


davit from the third respondent, the 


authorised officer, explaining how he had’ 


reason to believe. and how the first res- 


pondent could not speak for the third 
respondent concerning the belief of the 
latter. The reply affidavit of the third 


respondent was filed later, on 7-12-1975 
.(@ule was issued on 3-12-1975) wherein 
he has stated as follows: | 

“The officials of the- petitioner-.com- 


pany sought to explain away the unusual - 


stocks by saying that the supplies could 


trucks”, 


ed on 11-7-1975, (subsequent to the order . 


aff- 
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not be made due to non-availability of 
trucks. I, however, was of the view that 
the availability of trucks could. have been 
arranged and managed by the petitioner 
if it had intended to.” i 


25. Even this does not positively 
auggest any withholding of stocks, 


26. The first respondent, however, 
wag not inclined to believe the story of 
non-availability ‘of trucks; he probably 
thought that if such large ‘quantities could 
be despatched on the Ist and 2nd July, 
1975, the same must have been possible 
earlier; he commented about “truant 
It seemed to us also that the 
petitioner company had at least been drag- . 
ging its feet in the month of June, 1975, 
owing to the anticipated price rise, After 
the inspection the petitioner-company 
probably realised the seriousness of the 
situation and therefore had managed , - toy 
send away nearly 1300 M. Tons on th 






the stocks found on 1-7-1975, 
1894 tonnes less 439.297 + 74.799 + 56.422 
i.e., 570.518. This might even be assum- 
ed to have been done, in the view most 
favourable to the respondents, to avoid 
seizure, But the question is whether 
when the stocks in respect of which con- 
travention was alleged, had» been ` des- 
patched long before 16-7-1975 they were 
still available for being seized, Thére is 
no difficulty about how much was pro- 
duced or what exactly was produced be- 
cause each ingot bears the batch num- 
ber, the number of pieces, as and when 
they are produced, they are duly ac- 
counted for, The third respondent has 
not explained why he seized the entire 
stock of 2032.512 M. Tons on 16-7-1975 
when he visited the factory. On this 
point a reading of the report of the first 
respondent to the Collector itself shows 
that the contravention was only in res~ 
pect of 1525 tons. Even’ in the present 
affidavit the third respondent has not 
stated that he had reason to believe that 
there was or was going to be any contra-. 
vention of the Control Order in respect 
of any stock in excess of 1525 M, Tons. 
Out of the stocks which had accumulat- 
ed owing to the petitioner company drag- 
ging its feet in the month of June, 1975, 
after taking into account 570.518 M. Tons 
in the manner explained above and what 
had been despatched in July, 1975, there 
would have been practically nothing left; 
no goods would therefore be stated to 
have been withheld in violation of, . the. 
Control Order. The. question of .the 
likelihood of future. violation .does . not 
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appear to have been even present in the 
mind of the third respondent on 16-7- 
1975; it could not have been present to 
_ his mind because of the restraint order of 
4-7-1975 as explained above, Yet he un- 
accountably seized the entire stock of 
2021.512 M. Tons which was in the fac- 
tory on 16-7-1975. The petitioner con- 
tends that this was due to the third res- 
pondent having been directed to do so 
and his not applying his own mind. The 
third respondent has explained in para- 
graph’ 7 of the above-said affidavit that 
the subject of withholding of supplies by 
the petitioner company was discussed by 
him with the Collector of Central Ex- 
cise Allahabad, and. as he had reason to 
believe that the petitioner company was 
withholding from making supplies of the 
metal, it was thought that he should im- 
mediately proceed to Renukoot and 
seize all the stock of ingots and properzi 
rods (EC and CG grade in respect of both 
of them) lying with the petitioner com- 
pany “in respect of which the said con- 
travention was believed to have been 
made.” The belief obviously cannot in 
any case extend to goods in excess oł 
1525 M. Tons. 


27. There has been some con- 
troversy before us as to whether the 
terms of the ordérs made by the Central 
Gevernment were in fact known to the 
third respondent or not. But it seems 
needless to go into this question in view 
of the fact that despite Clause 9 -.enabl- 
ing action to be taken with reference to 
likely contravention of the Order in 
` future the belief of the third respondent 
did’ not include any future likelihood of 
contravention but it was confined to the 
goods in respect of which the said con- 
travention was believed to have been 
made (i, e.) in respect of 1525 M. Tons. 
It seems somewhat ironical that by .the 
time action was taken, on the 16th July, 
1975, in respect of the 1525 tonnes of 
aluminium on the facts available to both 
R-3 and R-1 (deducting what could not 
be disposed of) there was no aluminium 
still remaining with the petitioner com- 
pany of that quantity, as on 16-7-1975, 
in respect of which it would be stated 
that a contravention of the Control 
Order had taken place. The only course 


open to the respondent on 16-7-1975 
would have been to prosecute the peti- 
tioner for alleged violation of the Con- 
tro! Order, if the respondents are able to 
establish this it could still be done, they 
could not seize goods in respect of which 
contravention had not taken place merely 
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because of contravention having taken 
place in respect of goods actually des- 
patched when there was no reason to be- 


lieve that there was likelihood of con- 
travention in future, 
28. While on the one hand re- 


ference was made, in the report of the! 
first respondent to the Collector to 1525 
tonnes having been the quantity in res- 
pect of which violation had taken. place 
he had still applied for confiscation in 
respect of the entire quantities seized; this 
is at least the view which was presented 
in the affidavit filed by the first res- 


pondent. This is not even easy to under- 
stand, 
29. Even the reasons which the 


first respondent mentioned in paragraph 
16 (iv) of his affidavit, as leading to be- 
lief regarding withholding from sale by 
the petitioner company in contravention 
of the Control Order do not appear to be ` 
all of them correct. Paragraph 16 (iv) 
may be read: 


“In reply to para. 16 (iv) it is sub- 
mitted that respondent No, 3, by virtue 
of the stock discovered in the premises 
of the petitioner on July 1, 1975; and. the 
failure of the petitioner in approaching 
Respondent No. 3 for permitting removal 
of metal from the Renukoot factory, as 
required by Respondent No. 3 in his let- 
ter dated 5-7-1975 had adequate reason 
to believe that the petitioner was with- 
holding from the sale the stock produced 


_by it in contravention of the said Control 


Order and, therefore, the seizure effected 
by him was in order.” 


30. Regarding the first reason 
given in support of the said belief, name- 
ly, the quantity discovered at the premi- 
ses of the petitioner on 1-7-i975, there 
was failure to note that the said stock 
was cleared mostly on lst and 2nd July, 
1975; these facts were known to all con- 
cerned, in respect of merely the balance 
impediments had been placed on their 
being sold except with permission, Re- 
garding the second reason, namely, the 
failure of the petitioner to approach .the 
third respondent for removal of the’ metal 
from the factory as directed by the third. 
respondent in his letter dated 5-7-1975 
(copy of which is Annexure “L to the 
petition) it has to be noticed that by let- 
ter of the same date. ie., 5-7-1975 (copy 
of which ig Annexure ‘M’ to the petition) 
the petitioner company had requested the 
Controller. to favour them with imme- 
diate despatch instructions to which. there 
was no further reply before 16-7-1975. 
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Both these reasons, therefore, do not ap- 
pear to be either correct or even adequate 
to justify the reason to believe mention- 
ed by the first respondent as having been 
_ entertained by the third respondent. The 
reason to believe mentioned in paragraph 
5 of the said affidavit, apart from being 
different from what had been mentioned 
in the affidavit of the first respondent, is 
in a sense, opposed to the report sent by 
the third respondent because he had not 
stated expressly in the, said report that 
he had reason to believe that the high 
stocks were on account of the same being 
withheld from sale in contravention of 
_ the Control Order, 


31. The reason to believe that. any 
contravention of the Control Order had 
taken place (to which aspect alone the 
discussion in this judgment has to be 
and is confined (in the circumstances ex- 
plained above) is a pre-condition to the 
seizure of goods, It is well established 
that any éxercise of statutory power in- 
terfering with the property rights of 
citizens ig possible only after strictly 
complying with the pre-conditions for 
the exercise of such a power, The rea- 
son to believe in this case, therefore, 
must relate to the period of time when 
the impugned seizure was made, namely, 
on 16-7-1975; in other words, even any 
subsequent acquisition of belief in this 
regard would be of no avail (vide the 
observations of Rajagopala Iyyangar, J. 
in Collector of Customs v, Nathella Sam- 
pathu Chetty, AIR 1962 SC 316 at p. 337 
‘and Shah, J; in M, G. Abrol v. Amichand 
Vallamji AIR 1961 Bom 227 at p. 232, 
paragraph 7). The question of applica- 
tion of mind fel] for consideration by the 
Supreme Court in Barium Chemicals Ltd. 
v. A, J. Rana (AIR 1972 SC 591) though 
it was in the context of a different ex- 
pression, namely, “considers it necessary,” 
having been employed in that statute. 
The following observations were made 
by H. R, Khanna, J., speaking for the 
Supreme Court, 

“The words ‘considers it necessary’ 
postulate that the authority concerned 
has thought over the matter deliberately 
and with care and it has been found 
necessary as a result of such thinking to 
pass the order. The dictionary meaning 
of the word ‘consider’ is to attentively 
survey, examine, inspect (arch), to look 
attentively, to contemplate. mentally to 
think over, mediate on, give heed to, 
take note of, to think deliberately, . to 
think oneself, to reflect?’ (vide Shorter 
Oxford Dictionary). According to Words 
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and Phrases-permanent Edn. Vol. 8-A to 
‘consider’ means to think with care. It 
is also mentioned that to ‘consider’ is to 
fix the mind upon with a view to careful 
examination. to ponder, study: mediate 
upon, think or reffect with care.” 


32. The above observations would 
be appropriate even to the eontext of 
“reason to believe” in so far as it would 
bear upon the application of mind be- 
cause reason to believe cannot be said 
to exist unless there is application of 
mind as to whether a particular state of 
affairs exists or does: not exist at a parti- 
cular time. 


33. A decision of the Division 
Bench of the Allahabad Hgh Court under 
the Gold Control Order 1968 in relation 
to the expression “reason to believe” in 
Collector, Central Excise v, L, Kashi 
Nath Jewellers, (AIR 1972 All 231) con- 
firming a decision of the single Judge of 
the same Court (reported in the same 
volume at p. 16) was also cited in support 
of the proposition that excessive seizure 
would render the entire seizure invalid 
in the view that the transaction is one 
and indivisible. Gopi Nath, J., speaking 
for the Division Bench explained how 
this power of seizure. had to be exercised 
strictly under authority of law. He re- 
ferred to earlier decisions of the Supreme 
Court in Wazir Chand v. State of 
Himachal Pradesh, (AIR 1954 SC 415) and 
Hamdard Dawakhana v. Union of India 
(AIR 1960 SC 554). In that case a major 
portion of the gold seized had been re- 
turned by the Department on its own 
discovery that it was illegal. Gopinath, J. 
observed as follows: 


“If that part of the gold had not 
been returned there could be no escape 
from the position that. on the own show- 
ing of the Department the seizure of the 
entire stock was illegal. Will it make 
any difference in principle, so far as, the 
retention of'a small portion of the stock 
illegally seized is concerned? In our 
opinion the initial seizure being bad, re- 
tention of any portion of the gold so seiz- 
ed will be illegal on the principle that 
this part of the stock was also not seized 
under a reasonable belief as required.” 


34, If the power of seizure’ was 
not validly exercised when the entire 
stock was seized no distinction could be 
made between the stocks released sub- 
sequently and what was retained. On 
the facts of the present case, which have 
been set out earlier, it is- clear that the 
third respondent did not in fact (at least 
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could not) have reason to believe that the 
goods which were seized on 16-7-1975 
were those in respect of which contraven- 
tion of the Control Order had been made. 


35. Between the 4th and 16th 
July, 1975, restraint had been placed on 
sales and despatches; this had been lifted 
only with reference to 1575 tonnes of EC 
Grade aluminium metal; financial ar- 
rangements in no case were complete till 
the date of seizure. In no view of the 
matter, therefore, does it seem possible 
to justify the seizure in this case on the 
ground of any actual withholding from 
sale, which is the only belief said to have 
been entertained by the third respondent. 
On this sole ground the seizure would 
have to be quashed. : 

` 36. Even on the respondents own 
showing the seizure of 2032.512 M. Tons 
was far in excess of the quantity of the 
aluminium metal of 1525 tonnes which 
alone at best was claimed to have been 
withheld from sale. In no view of the 
matter, therefore, could the seizure be 
justified; it is even needless to be de- 
tained by the further question argued on 
behalf of the petitioner, whether the 
third respondent was being really direct- 
ed from above and respondent No. 5 had 
made up his mind before issuing notice. 
On the facts it is plain that there 
was no application of mind to the aspects 
which are relevant and material for ef- 
fecting seizure. 


. 3% Mr. R. K. Garg, learned coun- 
sel for the fifth respondent, nonetheless, 
made a valiant effort to resist this peti- 
tion. In the first place he contended that 
the petitioner company did not avail of 
the alternative remedy available to it 
under the Act within thirty days. Clau- 

` jses 10 and 11 -of the Control Order which 
have already been read do not seem to 
provide for any 
Government against seizure of goods; the 
Central Government could only “confirm, 
. reverse or modify” any “order or direc- 
tion”, Seizure is an act in respect of 
which there could not be any modifica- 
tion or reversal. the seizure has only to 
be quashed if it is illegal, On any re- 
presentation made by the aggrieved party 
the Central Government may, if it is so 
satisfied, direct release of seized goods, 
but this would, we expect, be different 
technically speaking from setting aside 
the seizure which can be quashed by in- 
voking the: jurisdiction of this Court 
under Article 226 of the Constitution. 

, The argument of existence of an alter- 

native remedy of which the petitioner did 


appeal to the Central . 
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not avail does not seem to have force. 
Even in the view that an appeal lay, 
which the petitioner did not file, on the 
view we have taken on facts which are in- 
disputable and are-on record, the seizure 
was patently illegal, In such a situation it 
will be the bounden duty of this Court 
to exercise its jurisdiction under Article 
226 of the Constitution, Where an. exe-|. 
cutive authority acts without jurisdiction 
and subjects a person to unnecessary pro- 
ceedings and unnecessary harassment the 
High Courts will issue appropriate orders 
or direction to prevent such consequences 
(vide the observations of Shah, J., in Cal- 
cutta Discount Co, Ltd. v. Income-tax Of- 
ficer, (AIR 1961 SC 372 at p. 380, paras 
26, 27 and 29), The seizure alone fur- 
nishes the basis of the jurisdiction of the 
Collector (R-5) to. issue a show cause 
notice. The issue of the show cause notice 
itself will fall if the seizure is found to be 
illegal and is liable to be quashed, 


38. Mr. Garg argued that the’ Col- 
lector could himself go into the question 
of the validity of the seizure in terms of 
section 6-A of the Act, which has already 
been read. As we read the said provision 
the Collector appears to have no jurisdic- 
tion to go into the validity of the seizure; 
he could only confiscate goods, out of 
those seized, in respect of which con- 
travention is established. Only if the 
seizure is valid would the Collector have 
jurisdiction to go into the question whe- 
ther there has been any contravention of 
the Control Order in respect of the whole 
or portion of the goods seized. But this 
is entirely different from saying that the 
Collector could go on with the enquiry, 
postulated, in sections 6-A and 6-B, when 
the seizure itself, on which alone his 
jurisdiction to make an enquiry depends, 
is found to be illegal. No question of! 
the petitioner going through such an en- 
quiry, and later on filing an appea] under 
section 6-C of the Act if the Collector’s 
order goes against him, could consequent- 
ly arise. The petitioner would not only 
be subjected to harassment if such an en- 
quiry is allowed to go on when the 
seizure itself is seen to be illegal but 
even from the point of view of public in- 
terest it seems that aluminium worth 
nearly rupees two crores would be held 
up for a period much longer than neces- 
sary and this would surely be detri- 
mental to the nation’s economy parti- 
cularly at the: present time. It is in this 
view of the. matter that we have heard 
the petition as early as we could, as sug- 
gested by learned counsel for both sides, 
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so that the parties could know what the 
position is, in law, and act on that 
footing. 

39. Mr. Garg finally made a re- 
'jquest to us that, as happened in Barium 
‘jChemicals, AIR 1972 SC 591 which was 
concerned with the mere return of docu- 
ments in respect of which a direction was 
made“that documents would not be re- 
turned to the parties with a view to make 
a fresh order, we may also direct that the 
_ stocks seized may be allowed to be de- 
tained by the Collector for a period of 
at least a month or so in order to enable 
the authorities to pass the required orders 


` Gor take other action. We have consider- 


ed this request carefully. In our view the 
goods seized, in respect of which a belief 
was entertained that the withholding was 
in contravention of the Control] Order, 
were not available for being seized having 
been sold and despatched even before the 
seizure; it would not be proper therefore, 
to order that the goods in respect of 
which no such violation had been esta- 


blished and in-respect of which no belief _ 


as required by law seems even possible, 
should be detained, even for a temporary 
period, as suggested by Mr, Garg, 


40. If the respondents are able to 
. prove that there was contravention of the 
Control Order in respect of goods, which 
had been despatched before actual sei- 
zure was or could be effected it will be 
open to them to prosecute the petitioner 
in respect of such contravention. We do 
not think, therefore, that it would be ap- 
propriate for us to express any opinion 
on the question whether there had ‘been 
in fact any contravention or not. 


41. In the result the seizure of 
2032.512 M. Tons is quashed, The show 
cause letter (copy of which-is Annexure Z 

. to the Writ Petition) is also quashed. We 
do not, however, make any order as to 
costs in the circumstances, This Writ 
Petition is accepted accordingly. 

Petition accepted. 
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(A) Kkalways Act (9 of 1890), Section 
73 — Damages to goods despatched — 
Who can sue — Consignor or Consignee 
— Commission Agent if can sue. 

The genera] rule is that the owner 
of the goods is the proper person to sue 
as he is the person with whom the con- 
tract of carriage is made (Para 9) 

Ordinarily the consignee is presumed 
to be the owner of the goods though such 
a presumption is rebuttable, AIR 1964 Cal 
290 (303), Rel. on. ; . (Para 11) 


The general principle that the owner 
is the proper person to sue may be vari- 
ed by special agreement between the 
consignor and the consignee, (e.g., where 
the risk was to remain with the former), 
or ‘between the cogsignor and the carrier. 

If the -onsignor has delivered the 
goods to the Railway as agent of the 
consignee, the consignee is the person to 
sue even theugh the property in the 
goods has not passed to the consignée. 
Halsburv 4th Edn, Vol. 5, p. 235, Rel. on. 

(Paras 12, 13) 

A Commission agent or a ‘pucca ada- 
tia’ cannot institute a suit against the 
Railway Administration unless he is able 
to show that the goods represented by the 
railway receipt had been transferred to 
him or any interest therein had been 
created in his favour, AIR 1966 Guj 6, 
Rel, on, (Para 36) 

In the instant case the course of 
business between A, the owner of goods 
and B, a commission agent, was that B 
used to advance money to A from time to 
time, and A despatched goods by railway 
to be delivered to B to be sold by him 
and B got a commission on such sales. 
Under the special agreement between A 
and B the risk of the goods until delivery 
remained with A, Held: that, in the cir- 
cumstances, although the property in the 
goods did not pass to B, the delivery of 
the goods by A to the railway carrier was 
made as agent of B. (Para 13) 


B. therefore, as commission agent, 
had sufficient interest in the goods and 
was entitled to sue the railway for dama- 
ges caused to the goods by delay in deli- 
very, AIR 1947 Bom 169, Dist; ATR 1950 | 
EP 92 (FB) and AIR 1967 SC 986 and 
(1956) 58 Bom LR 650, Rel. on. (Para 39) 

(B) Railways Act (9 of 1896), 
Section 74 — Goods carried by Railway . 
at owners risk — Damage due to. delay in 
transit — Proof of misconduct or negli- 
gence by Railway — Onusg-of proof — 
Evidence Act, Section 114 (g). 

Where there was delay in-transit of 
goods by the railway resulting in damage _ 
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to the goods (in this case of plantain 
fruits) held: . that delay was prima facie 
proof of misconduct or negligence, that - 
the Court was entitled to draw an adverse’ 
presumption against the railway under 
Section 114 (g) of the Evidence Act, and 
that it was for the railway to explain the 
delay. AIR 1964 Punj 147, Rel. on. 
(Paras 41, 45) 


(C) Civil P. C. (1908), Section 100 — 
Question of delay by railway in delivery 
of goods is one of fact and cannot be agi- 
tated in second appeal. So also is the 
question of quantum of damages. 

(Parag 41, 48) 

- (D) Contract Act (1872), Section 73 — 

Delay by railway in delivering perishable 
articles — Measure of damages, 

(a) If total loss is caused by such 
delay, the measure of damage will be the 
market-value of the goods at the time and 
place at which the goods have been deli- 
vered, (Para 48) 

(b) If damage had been caused to 
the goods by the delay the measure of the 
plaintiff's loss will be the amount by 
which the value of the goods has dimi- 
nished, The plaintiff must do all that he 
reasonably can to mitigate his loss, and 
if, for example, the damaged goods are 
still saleable, though at a lower price, 
the measure of damages will be the mar- 
‘ ket price of the goods minus what they 
would have fetched in their damaged 
state if the plaintiff had sold them, 

(Para 47) 


(E) Railways Act (9 of 1890), Section 
74 — Certificate issued by railway to 
consignee at time of delivery of goods 
stating that it is “without prejudice’ — 
Effect. 


_ The certificate issued by the railway 
to the consignee at the time of delivery, 
stating that it is “without prejudice” 
means that it is without prejudice to the 
‘railway liability, If the liability is once 
established the Court is not precluded 
from looking into the certificate as evi- 
dence of the measure of damages for the 
damage caused to the goods by the neg- 
ligence of the railway, (Para 50) 
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H. S. Dhir, for Appellant; Madan 
Bhatia, for Respondent. 
JUDGMENT:— Long years ago the 


Indian Railways Act (Act IX of 1890) was 
enacted, It raised problems of comple- 
xity some of which have not been solv~ 
ed even this day. This appeal raised one 
such question though the amount involv- 
ed is small, The question it involves is: 
who has the right to sue the Railway — 
the consignor or the consignee? Judicial 
Opinion is divided. Eminent judges are 
ranged on opposing sides. 


2. The plaintiffs respondents who 
are commission agents brought a ‘suit for 
the recovery of Rs, 2,000/- against the 
Union of India on account of damages for 
deterioration of a consignment of loose 
raw and fresh plantains loaded in a wagon 
from Savda railway station for delivery 
to the plaintiffs at New Delhi railway 
station, The plaintiffs suit was dismiss- 
ed by the trial Court. On appeal -the Ad- 
ditional District Judge decreed the suit 
with costs by his order dated November 
30, 1968. Now there is an appeal to this 
court by the Union of India. 


3. Mr. H. S. Dhir on behali of 
the appellant has raised three arguments. 
Firstly, he maintained that the plaintiff 
has no locus- standi to sue, he being a 
mere commission agent, Secondly, he 
argued that the plaintiff has not proved 
that there was misconduct or negligence 
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on the part of the railways. Thirdly, it 
was submitted that the plaintiff has not 
adduced proof with regard to compensa- 
tion to which he claims to be entitled, I 
_will take these three arguments one by 
one. 


4, The plaintiffs are a firm of com- 
mission agents, Their principal is in 
Savda. He despatches daily raw and 
fresh plantains from there _for sale in 
Delhi, The plaintiffs get 7 per cent com- 
mission on sale of goods, They make ad- 
vances to the principal from time to time. 
Then accounts are taken after sale, The 
principal gets the price of goods, The 
commission agent gets his commission. 
This is the arrangement between the par- 
ties. This arrangement is proved by the 
plaintiff's witness Lal Chand, 


5. Has the commission agent a 
right to sue? This is the question to be 
decided, In Union of India v, W, P. 
Factories, AIR 1966 SC 395 (398 and 399) 
the Supreme Court has laid down the 
following proposition: 

M aorsisereas Ordinarily, it is the con- 
signor who can sue if there is damage to 
the consignment, because the contract of 
carriage is between the consignor 
the railway administration. Where, how- 
ever, the property in the goods carried 
has passed from the consignor to con- 
signee, the latter may be able to sue. 
EANES KEELEE EEES ANTEE e eani The mere fact 
that the consignee is different from the 
consignor does not necessarily pass title 
to the goods from the consignor to the 
consignee, and the question whether title 
to goods has passed to the consignee will 
have to be decided on other evidence. 


6. The test, therefore, is: Has the 
title to goods passed to the consignee ? If 
it has he can sue, - It is quite possible for 
the consignor to retain title in the goods 
himself while the consignment is booked 


in the name of another person, The Sup- — 


reme Court gives the following illustra- 
tion: _ 

aU aimee tees Take a simple case where 
a consignment is booked by the owner 
and the consignee is the owner’s servant, 
the intention being that the servant will 
take delivery at the place of destination. 
In such a case the title to the goods would 
not pass from the owner to the consignee 
and would still remain with the owner, 
the consignee being merely a servant or 
agent of the owner or consignor for pur- 
poses of taking delivery at the place of 
destination. It cannot, therefore, be ac- 


and’ 
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cepted simply because a consignee in a 
railway receipt is different from a con- 
signor that the consignee must be held to 
“be the owner of the goods and he alone 
can sue and not the consignor, ............ " 

7. Applying this principle to the 
facts of the present case the answer is 
plain beyond question, The commission 
agent is not a servant, Nor is he an ordi- 
nary agent, The commission agent occu- 
pies an important place in the world of 
commerce. He plays a leading role in 
mercantile transactions as in this case: 
See Ram Dev Jai Dev v. Kaku, AIR 1950 
East Punj 92 (FB) and Shivnarayan v. 
State, of Madras, AIR 1967 SC 986 (989, 
990). 

8. In this case the plaintiffs’ firm 
are a commission agent of the consignor 
of the goods, They have a right to com- 
mission on sale, Further the goods were 
consigned in their name. They were the 
named consignee in the railway receipt. 
They were able to give a complete dis- 
charge, Therefore, they had title to the 
goods. They had a right to sell the goods 
to third persons. The plaintiff firm has 
considerable interest in the proceeds of 
the sale, They paid Rs. 6,000/- to their 
principal by way of advance as the evi+ 
dence shows. 

9. If goods are lost or damaged 
during transit, the question arises who 
can sue the carrier for breach of the con- 
tract of carriage. Who is in a position to 
proceed against the carrier for default in 
the carriage of goods? The general rule 
is that the owner of the goods is the pro- 
per person to sue as he is the person with 
whom the contract of carriage is made. 


10. If, as is very frequently the 
case, goods are being carried because they 
have been sold, the owner of the goods 
wil] usually be the consignee. and if such 
is the case, he is the proper person tọ, 
sue, The difficulty that he does not ap-' 
pear to a party to the contract of car- 
riage was eventually met by deeming the 
consignor to contract with the carrier as 
agent for the consignee (See Cork Distil- 
leries Co, v, G. S, & W. Rly., (1874) 7 HL 
269, 277, 281), Of course there may be 
cases in which the consignor remains 
owner despite delivery of the goods to 
the carrier. For instance the sale may 
be on approval, In such an exceptional 
case the consignor is the proper person to 
sue. So if the property in the goods has 
never passed to the consignee, the con- 
signor should sue for any loss or damage. 

11. Ordinarily the consignee is 
presumed to be the owner of the goods. 
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Such a presumption is, however, rebut- 
table, (Commissioners for the Port of 
Calcutta v. General Trading Corporation, 
AIR 1964 Cal 290 (303). As is said in 
Halsbury’s Laws of England (Hailsham’s 
4th Edition, Volume 5, Para, 452 p. 334). 


“Whenever goods are sent by a sel- 
ler to a buyer by a carrier, to whom the 
consignee’s name is made known, the or- 
dinary inference is that the contract of 
carriage is between the carrier and the 
consignee, and that the consignor is 
merely the agent of the consignee to 
make the contract.” (See the leading 
case of Dunlop v. Lambert, (1838) 49 RR 
143). 


12. In our case the objection can 
well be raised that the commission agent 
is not the buyer of goods. He is an agent. 
The general principle that the owner is 
the proper person to sue may be. varied 
by special agreement between the con- 
signor and the consignee (e.g., that the 
risk ig to remain with the former) or be- 
tween the consignor. and the carrier, In 
Halsbury it is said: 

“The general principle that the owner 
is the proper person to sue may be va- 
ried by special agreement between the 
parties, Thus by agreement between the 
consignor and the consignee the risk of 
the goods may remain with the consignor 
until delivery ....ssssesssessnsrearoreseneseseeeee X 


“Further, if the consignor has made 
a special contract with the carrier for 
the carriage of goods, or if the consignor 
has delivered them to the carrier as 
agent for the consignee, the consignee is 
the person to sue, even though the pro- 
perty in the goods hag not passed to him; 
and this may be the case even though 
the consignor has paid the carrier, for, in 
the absence of any arrangement to the 
contrary, the consignor is always liable 
to pay the carrier.” (Laws of England 
(4th Ed.) Vol. 5, para, 454, p. 235) (em- 
phasis supplied). 


13. The present case appears to 
be a case of special] agreement between 
the consignor and the consignee. Until 
delivery the risk of the goods remained 
with the consignor. It appears from the 
evidence that the plaintiff firm debited 
the entire expense of litigation and 
amount of loss to the principal. Even 
though the property in the goods did not 
pass to the consignee, he is the proper 
person to sue as the consignor delivered 
the goods to the carrier. as agent for- the 
consignee, 
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14. Prof. Kahn-Freund succinctly 
summarises the law in these words: 


"In most cases the object of carrying 
goods from one place to another’is to 
transfer possession from a seller of goods 
to a buyer. In such cases the consignor, 
when delivering the goods to the carrier, 
is still the owner of the property, but the 
very act of delivery to the carrier usually 
makes the consignee the owner of the pro- 
perty. Though the contract in such a 
case has the appearance of having been 
made by the consignor, it is in fact made 
by him on behalf of, and as agent for, 
the consignee as owner, and it does not 
matter what arrangements have been 
made between seller and buyer with re- 
gard to the payment of the freight, ie., 
whether it is included in the price and 
has to be borne by the seller, or whether 
the buyer has undertaken to pay it out of 
his own pocket, Therefore, if goods are 
sold and delivered to the Railways Board 
or to a road haulier for carriage to the 
buyer, and they are lost or damaged du- 
ring transit in circumstances involving 
liability on the part of the carrier, dama- 
ges must be paid to the consignee, not 
to the consignor. The law regards_ this 
as the normal case, and gives the carrier 
a right to assume that, if goods are en- 
trusted to him for carriage, this is done 


in performance of a contract of 
sale. It is -not the carriers duty 
to inquire into the internal’ re- 


lationship between the consignor and 
consignee. Unless he has been made 
familiar with circumstances justifying the 
conclusion that the case has not the nor- 
mal features of a contract of sale, he is 
safe if he pays damages to the consignee, 
while he pays the consignor at the risk 
of having to compensate the consignee all 
over again. Since the consignor is deem- 
ed to act as agent for the consignee, the 
latter is bound by all the conditions of 
the contract, but ig not bound by any 
private arrangement between the con- 
signor and the carrier which is not in-. 
corporated in a printed or written con- 
tract, If the consignor makes a special 
contract with the carrier by which the 
carrier expressly undertakes to compen- 
sate him in cases of loss or injury whe- 
ther he be the owner or not, the consig- 
nor has the right to claim damages with- 


out proving his ownership. Such con- 
tracts are extremely rare.” 
(The Law of Carriage Inland 


by 
Transport 4th Ed. (1965), pp. 209-210). 


15. This then is the position in 
English Law. It is no different in India. 


.. 290), In 
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I now turn to some of the important 
Indian decisions on this question, 


16, The true principle of law was 
enunciated by Shah, J., when he said: 


“Two propositions appear to be well 
settled, The right of action to recover 
compensation for loss or damage to the 
goods ordinarily vests in the consignor. 
Where the goods lost or damaged in tran- 
sit are the subject-matter of a contract 
of sale, the owner of the goods may in 
the absence of a contract to the contrary 
sue the railway administration. There- 
_ fore, a consignee who is in possession of 
a railway receipt duly endorsed by ‘the 
consignor may maintain an action for 
compensation for loss of the goods cover- 
ed thereby, but he can do so not because 
he is the consignee but because he is the 
owner of the goods, A consignor may 
sue for compensaton for loss relying upon 
the breach of contract of consignment. 
An owner of goods covered by a railway 


receipt may sue for compensation relying: 


upon his title, and the loss of goods by 
misconduct of the railway administration. 
But a bare consignee, who is not a party 
to the contract of consignment and who 
is not the ewner of the goods, cannot 
maintain a suit for compensation for loss 
or damage to the goods. He has no cause 
of action ex contractu nor ex delicto. 
(Chhangamal v. Dominion of India, 
AIR 1957 Bom 276 (278).) 


17. The rule therefore is that in 
the absence of special circumstances, the 
carrier’s contract is with the persọn in 
whom the property in the goods is vest- 
ed; or, as Baron Parke put it, “the person 
whose property the goods are is prima 
facie the party with whom the contract 
is made”, (Mullinson v. Carver, (1843) 1 
LT (O. S.) 59). But if the property in 
the goods passed to the consignee at the 
time of the delivery of the goods to the 
` railway (as indeed it often can happen 
under Section 23 of the Indian Sale of 
` Goods: Act), the consignee would be deem- 
ed to be the person who had entered into 
the contract of carriage with the railway 
company, In such a case, the consignee 
-is the proper party to sue, (Commis- 
sioners for the Port of Calcutta v, Gene- 
ral Trading Corporation, AIR -1964 Cal 
this Calcutta decision the 
propositions laid down by Shah, J., in 
Chhangamal’s. case (AIR 1957 Bom 276) 
(supra), were accepted as laying down 
correct law. 


18. The plaintiffs’ firm B., Prahlad 


and Co. (now the respondent in the ap- 
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peal) is the consignee in our case, They 
are a firm of commission agent. They 
have sufficient interest in the goods ` and 
in the proceeds of their sale, This is the 
finding of the first appellate court on evi- 
dence, I agree with this finding, It can- 
not be said that they are bare consignees 
and have no interest in the goods, 

13. A Division Bench of the Bom- 
bay High Court held in Dolatram Dwar- 
kadas v. B. B. & C. I. Railway, (1914) 
ILR 38 Bom 659 = (AIR 1914 Bom 178). 
that: 

“A railway receipt is a mercantile 
document of title and the endorsee of the 
receipt has sufficient interest in the goods 
covered by it to maintain an action 
against the Railway Company for dama- 
ges in respect of the goods covered by 
the receipt.” i i 


20. In that case the goods were 
consigned by one Sukhdin Ramlal at a 
railway station in the United Provinces to 
Ahmedabad, The goods were consigned 
to self but the consignor endorsed the 
railway receipt asking the railway admin- 
istration to deliver the goods to one Na- 
randas Lakshmandas, The receipt was 
endorsed by Narandas in favour of the 


plaintiff Dolatram Dwarkadas, At 
Ahmedabad the plaintiff paid the 
freight and the railway admin- 
istration delivered to the plaintiff a 


part of the goods on payment of demur- 
rage which was due and payable as the 
goods had not been taken delivery of 
within the period allowed for delivery 
free of demurrage. The plaintiff then 
filed a suit against the railway adminis- 
tration for the value of certain bags of 
wheat which had been damaged during 
transit and for demurrage which, he al-' 
leged, had been illegally recovered from 
him 


21. The Court of Small Causes at 
Ahmedabad, which tried the suit, held 
that the suit filed by the plaintiff was not. 
maintainable as the plaintiff was a com- 
mission agent and had no interest in the 
goods delivered to him. A revision ap- 
plication was filed against that decision 
and the Bombay High Court reversed the 
decision and held that a railway receipt 
being a mercantile document of title the 
endorsee of such a receipt had sufficient 
interest in the goods covered by it to 
maintain an action of the nature filed by 
the plaintiff, This view appears to have 
been accepted in a large number of deci- 
sions of the courts of India, - 

22. Therefore, even a commission 
agent to whom a railway receipt is en- 
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directly and substantially in issue in the pre- 
viously instituted suit between the same par- 
ties. The procedure under Section 10 of the 
C. P. C. is mandatory and bars the Court 
from proceeding with the trial of the: subse- 
quent suit if the conditions mentioned there- 
in are present. Nothing was left for the dis- 
cretion of the learned Civil Judge, for exer- 
cise of his power under Section 151 Code of 
Civil Procedure because ‘all the requisite con- 
ditions to attract Section 10 C. P. C. were 
present. It is clear that the Court of Civil 
Judge Senior Division had pecuniary jurisdic- 
tion to decide both the suits and therefore 
there was no reason why the learned Civil 
Judge should not have acted under Section 10 
C. P. C. The case of Banshidhar v. Laxmipra- 
sad AIR 1966 Ori 53 could not help the res 
pondents because the facts were clearly dis- 
tinguishable. In that case the Court where 
the first suit was pending did not have pecu- 
niary jurisdiction to decide the issue which 
was raised in a suit filed subsequently. But 
if it is canvassed that this case is an authority 
of the proposition that it is purely the dis- 
cretion of the Court to act under Section 151 
C. P. C. when it is unable to act under Sec- 
tion 10 C. P. C., I respectfully ‘disagree with 
this proposition. I will refer to the observa- 
tion of the Supreme Court in Manoharlal v. 
Hiralal 1962 Supp I SCR 450 at p. 470 
(AIR 1962 SC 527 at p. 586) where it has 
been stated as follows:— 


“The suit at Indore which-had been in- 
stituted later, could be stayed in view of Sec- 
tion 10 of the Code. The provisions of that 
section are clear, definite and mandatory. A 

` Court in which a subsequent suit has been 
filed is prohibited from proceeding with the 
trial of that suit in certain specified circumst- 
ances. When there is a special provision in 
the Code of Civil Procedure for dealing with 
the contingencies of two such suits being in- 
` stituted, recourse to the inherent powers under 
Section 151 is not justified. The provisions of 
- Section 10 do not become inapplicable on 
a Court holding that the previously institu- 
ted suit is a vexatious suit or has been in- 
stituted in violation of the terms of the con- 
tract.” (Emphasis supplied) 


Shipping Corpn. of India v. 

















9. Learned counsel for the respon- 
dents submitted that though the same issues 
had to be decided in the earlier suit, the dis- 
missal of that suit would not ipso facto grant 
the relief of declaration claimed by the res- 
.pondents in the subsequent suit and therefore, 
it would be proper ‘that the subsequent suit 
should continue. The argument has been 
mentioned only to be rejected. The effect of. 
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the stay of the subsequent suit and the trial 
of the former would be this. The issue 
about the joint ownership or otherwise decid- 
ed in the earlier suit will operate as res judi- 
cata in the subsequént suit and thereafter if the 
finding is in respondents’ favour, the subse- 
quent suit will be decided accordingly and 
the relief prayed by them therein would be 
granted. 

10. For these reasons the impugned 
order is set aside and the application filed by 
the respondents for stay of the previously in- 
stituted suit No. 8/74 is dismissed. Costs 
ov the respondents. The records be sent 
back to the lower Court and parties be direct- 
ed to appear before that Court on 15-10-1975. 

Petition allowed. 


AIR 1976 GOA, DAMAN & DIU 49 
K. N. SHUKLA ADDL. J. C. 

The Shipping Corporation of India Ltd 
Bombay and another, Appellants v. Union of 
India and another, Respondents. 

First Appeal No. 10 of 1971, D/- 
27-8-1975. . < 

(A) Civil P. C. (1908), Order 6, Rule 8 
and Order 8 Rule 2 — Specific plea taken in 
the written statement not met by contra 
plea or evidence by plaintif — Held that de- 
fendant should succeed in his plea. 

(Paras 9 and 10) 

(B) Carriage of Goods by Sea Act (1925), 
Sch. Art. HI — Bill of lading — “Weight etc. 
not known” — Meaning of. . 

The clause in a bill of lading that the 
“measurement, weight and quantity, not 
known” meant that the particulars contained 
in the document were those furnished by the 
shipper and that the carrier did not accept 
the particulars as correct. The- burden of 
proving such particulars was on the shipper 
and by independent evidence de hors the 
particulars appearing on the document. (1917) 
2 KB 664 and AIR 1975 Ker 114 and (1966) 


. 70 Cal WN 807, Civil Appeal No. 27 of 1971. 


D/- 12-3-1975 (Goa) and Carver on Carriage 
by Sea “(I) (Vol. Il)”, at pages 74 to 76, Fol- 
lowed. (Para -13) 
Cases Referred: Chronological Paras 
(1975) Civi] Appeal No. 27 of 1971 D/- 12-3- 


1975 (Goa) 12 ` 
AIR 1975 Ker 114 = 1974 Ker LT 675 12 
(1966) 70 Cal WN 307 12 
(1917) 2 KB 664 = 86 LJKB 1417 12 


A. Lobo, for Appellants; J. Dias, Govt. 
Advocate, for Respondents. 


JS/KS/D782/75/TVN 
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JUDGMENT:— This is a 
appeal. 

2. Defendant No. 1, the Shipping 
Corporation of India and defendant No. 2 
their agents at Marmagoa Harbour have been 
made liable for damages amounting to Rupees 
17,548.10p. with interest and costs on ac- 
count of short delivery of goods consigned 
by the plaintiffs/respondents on board the 
vessel “Vishva Tirth” at the port of Thaft 
(U. S. A.) for delivery at the port of Marma- 
- goa, India. i 

3. It was common ground that plain- 
tiff under a bill of lading dated 28-8-1968 
loaded a cargo of fertilisers said to be weigh- 
ing 4620 metric tonnes contained in 92,400 
bags and 924 empty spare bags on board the 
Vessel: “Vishwa Tirtha”. The ship reached 
Marmagoa Harbour on 20-10-1968 and the 
cargo was discharged from 20-10-1968 to 
25-10-1968. 

4, Plaintiffs’ case was that they had 
delivered 4620 metric tonnes net of ammonium 
phosphate for loading on board the vessel 
“Vishva Tirth”, Out of this cargo, the defen- 
dants short delivered 26 and some odd metric 
tonnes of ammonium phosphate and 189 spare 
bags, valued at Rs. 17,548.10p. A claim was 
laid before the defendants but no payment 
was made. Hence the suit. 

5. Defendants did not admit the 
weight and quantity of the cargo loaded on 
their ship “Vishva Tirth”. They pleaded that 
the “Short Form Bill of Lading” specifically 
referred to and incorporated the terms and 
conditions of a “Long Form Bill of Lading” 
which contained a clear condition to the effect 
that “Measurements, weight and quantity of 
the goods loaded were declared by the plain- 
tiffs but unknown to them”. Thus they deni- 
ed the liability for the said short delivery 
which also they denied as a fact. 

6. The learned District Judge held 
that plaintiffs proved loading of 4620 metric 
tonnes of fertiliser and 925 empty spare bags 
on board the vessel “Vishva Thirth” at the 


defendant’s 


port of Thaft. .He further added that the , 


short delivery of 26 (and odd) metric tonnes 
of ammonium phosphate and 189-empty spare 
bags was also proved and found the defen- 
dants liable to pay damages to the extent of 
the value of the goods short delivered. 


7. In the course of his judgment 
dealing with the important points raised in 
defence, the learned District Judge upheld 
the contention of the defendants that the 
clause “measurement, weight and quantity not 
known” should ordinarily cast the burden of 
proving the measurements, weight and quan- 
tity of the cargo actually loaded, on the 


shipper i. e. the plaintiffs which in the present 
case they had not done. But the learned 
Judge found that, the “Long Form Bill of 
Lading” which contained this clause did not 
form part of the “Short Form Bill of Lad- 
ing” Exh. P. 5 under which the goods were 
shipped and therefore the exemption pleaded 
by the defendants did not help them. 

8. Learned counsel for the appellants 
challenged this finding of the learned District 
Judge and invited this Court’s attention to the 
“Short Form Bill of Lading” Exh. P. 5. This 
short form Bill of lading contains the terms 
of the contract overleaf. The relevant portion 
of clause 1 of the document may be repro- 
duced:— 


“It is agreed that the receipt, custody, 

carriage, delivery and trans-shipping of the 
goods are subject to the terms appearing on 
the face and back hereof and also to the terms 
contained in the carrier’s regular long form 
bill. of lading, used in this service. (emphasis 
OUTS)... cece ee ee Copies of the carriers 
regular Jong form bill of lading and clauses 
presently being stamped or endorsed thereon 
are available from the carrier on request and 
may be inspécted at any of its offices or its 
agents offices.” 
The Long Form Bill of Lading was produced 
by the defendants as Exh. D. 2. The learned 
District Judge dealt with this condition in 
para 28 of his judgment and held that “it can- 
not therefore be said that the defendants gave 
the plaintiffs sufficient notice of the terms 
contained in Exh. D. 2 on or before the time, 
the Bill of Lading Exh. P. 5 was executed 
and consequently the terms contained in Exh. 
D. 2 could not form part of the contract of 
carriage under which the goods in question 
were transported.” 


9.. The argument advanced by the 
learned District Judge to reject a specific 
averment raised in the written statement was 
not based on any plea raised at any time by 
the plaintiffs. In the light of a specific plea in 
the written statement to the effect that! 
the short form Bill of Lading was not a com- 
plete document about the contract- of carriage 
but only a part of the contract, the terms of 
which were fully laid down in the long form 
Bill of Lading as specifically mentioned in 
the short form Bill, it was incumbent on the 
plaintiffs to plead that at no stage the long 
form Bill of Lading was made available to 
them despite an attempt on their part to ob- 
tain the same. Ex facie clause 1 of the terms 
of contract of the short form Bill made it clear 
that the contract under document Exh. P, 5 
with regard to receipt, custody, carriage and 
delivery of the goods was subject to the terms 
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contained “in the carrier’s regular long form 
Bill of Lading used in this service.” It was 
also made clear that copies of the carrier’s 
regular long form bill of lading were available 
from the carrier on request and might be ins- 
pected at any of its office or its agents office. 
Incorporation of this long form Bill of Lading 
in the short form Bil] Exh. P. 5 had the effect 
of binding the parties to all the clauses and 
conditions set out in the long form Bill of 
ading. The argument advanced by the 
learned District Judge that the regular long 
orm Bill of Lading was not before the par- 
ies or was not made known to the plaintiffs 
at or before the contract of affreightment, was 
ot based on any plea or evidence. There 
was no suggestion anywhere that the copies 
f the carrier’s regular long form Bil] of Lad- 
ing were not made available by the carrier on 
equest or could not be inspected by the ship- 
per due to some’ default on the part of the 
carrier. 


10. When there is a clear clause in 
the short form Bill incorporating all the con- 
ditions of the contract set out in the long 
form Bill of lading in the contract of carriage, 
the parties herein are bound by the said 
clause in the long form Bill of Lading unless 
there was evidence to show that this long form 
Bill of Lading was not at all available to the 
shipper. Ledrned counsel for the respondents 
in all fairness did not challenge the correct- 
ness of the argument advanced by the learned 
counsel for the appellants on this point and 
conceded that in view of the terms clearly 
produced overleaf on the short form Bill of 
Lading, the complete contract of carriage of 
goods, incorporated terms and conditions in 
the long form Bill of Lading, the pro forma 
Jwhereof is Exh. D. 2 produced by the defen- 
dants. I hold therefore, that the finding of 
the learned District Judge as regards the in- 
corporation of the terms and conditions con- 
tained in the long form Bill of Lading in the 
contract of carriage between the parties, was 
erroneous and could not be sustained. 


11. Learned counsel for the respon- 


dents however, sought to support the decree - 


by challenging the finding of the learned 
District Judge to the effect that the exemption 
clause in the long form Bill of Lading about 
the “measurements, weight and quantity un- 
known” put the burden of proving the weight 
etc. on the shipper which was not discharged 
in the present case. The learned counsel 
argued that the Bill of Lading clearly describ- 
ed the quantity and weight of the cargo shipp- 


ed on board the vessel and it contained an | 


endorsement that the goods were received in 
apparent- good order and condition. At the 
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time of delivery certain bags were found to 
be torn and slack and therefore the burden of 
proving that the ship-owners acted with re- 
asonable care was on them and on their failure 
to discharge this burden liability for short de- 
livery could be fastened on the defendants. 
Perusal of the short form Bill of Lading Exh. 
P. 5 shows that the weight, quantity etc. of the 
consignment had been mentioned under the 
head “particulars furnished by shipper.” The 
clause at the bottom showing receipt of the 
goods is as follows:— 


“Received from the shipper, the goods or 
packages said to contain goods herein men- 
tioned, in apparent good order and condi- 
tion,.......... ‘4 
There is nothing to indicate that the quantity 
or weight was accepted by the defendants 
vide this Bil] of Lading. Clause 12 of long 
form Bill of Lading Ext. D. 2 is to the fol- 
lowing effect:— 


“Unless otherwise stated herein the des- 
cription of the goods and the numbers of the 
packages mentioned herein are those furnish- 
ed in writing by the shipper and the carrier 
shall not be bound as to the correctness of 
leading marks, number, quantity, weight, 
gauage, measurement, contents, nature, quali- 
ty or value.” i 


12. The effect of this. clause has been 
considered by leading authors on the subject 
of shipping and also by Courts in England and 
India. In Carver on Carriage by Sea “(I) 
(Vol. II)”, at pp. 74 to 76 reference to the 
case of New Chinese Antimony Co. v. Ocean 
S. S. Company (1917) 2 KB 664 has been 
made. The observation of Viscount Reading 
C. J. has been reproduced as follows:— -` 


“I think that the true effect of this bill. 
of lading is that the words ‘weight unknown’ 
have the effect of a statement by the ship- 
owners’ agent that he has received a quantity 
of ore which the shippers representative says 
weighs 937 tons but which he does not accept 
as being of that weight.” 


To the same effect is the commentary in 
Halsbury’s Laws of England 8rd, Ed. Vol. 35 
at p. 842 Para 491. This Court in Civil Ap- 
pea] No. 27 of 1971 (Union of India v. Trost- 
brucks) has held that the term “weight etc. 
unknown” had the effect of exonerating the 
shipowner from liability for damages unless 
the shipper by clear evidence proved the 
weight, quantity etc. of the cargo loaded on 
board the ship. A recent decision by the 
Kerala High Court, K. Assainar v. Malabar 
Steamship Co. AIR 1975 Ker 114 supports 


on 
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the view taken by this Court with regard to 
the effect of a clause containing words 
“weight, quantity etc. not known”. The High 
Court in Assainar’s case relied on a decision 
of the Calcutta High Court Pannalal Kishan- 
lal v. O. S. Kaisha, (1966) 70 Cal WN 307. 


The learned Judge has further reproduced a 


passage at p. 60 of Scrutton on Charterpar- 
ties and Bills of Lading (Seventeenth Edition). 
The passage is as follows:-— 


“The master or broker cannot bind the 
owner or principal by signing bills of lading 
for goods that were never shipped at all; but 
the bill of lading is prima facie evidence that 
they were shipped, and the burden of disprov- 
ing it lies on the owner. But where the state- 
ment of the amount or quantity of the goods 
in the bill of lading is qualified by such words 
as ‘Weight or quantity unknown’, the bill of 
lading is not even prima facie evidence against 
the shipowner of the amount or quantity ship- 
ped, and the onus is on the cargo owner of 
proving what in fact was shipped.” 


13. I hold therefore, firstly that the 
terms incorporated in the long form Bill of 
Lading formed part of the contract for carriage 
. |of goods. Secondly, this long form Bill of 
Lading contained a clause to the effect that 
weight, quantity etc. not known. The burden 
of proving the weight and quantity shipped 
by the plaintiffs was not discharged and there- 
fore no liability for damages for short deiivery 
could be fastened on the defendants/appel- 
lants. 


14. As regards the factum of short 
delivery and the value of the short delivered 
cargo, there is ample evidence, oral and docu- 
mentary to show the weight of the goods ac- 

_tually delivered to the plaintiffs. In case the 
‘plaintiffs were to succeed in proving the 
weight and quantity loaded on board the ship, 
they would have been -entitled to a decree for 
the sum claimed in the suit. But as the ini- 
tia] burden was not discharged, the claim must 
be rejected. 


b. In the result, the appeal is allow- 


ed and the fudgment and decree of the learn- - 


ed District Judge are set aside. The suit 
stands dismissed. Parties shall however, bear 
their own costs throughout. 


Appeal allowed. 


A-I. R. 
AIR 1976 GOA, DAMAN & DIU 52 
K. N. SHUKLA, ADDL. J. C. 


Union of India and another, Petitioners 
v. Trostbrucks- 1, (Laefeshaf) and another, 
Respondents. 


Civil Misc. Appln. No. 40 of 1975. D/- 
7-8-1975". 

(A) Constitution of India, Art. 133 (1) — 
Substantial question of law of general impor- 
tance — Bill of Lading containing endorse- 
ment “weight, measure, value unknown” — 
Interpretation of effect thereof on liability of 
ship owner is substantial question of law of 
general importance — Hence leave can be 
granted. AIR 1975 Ker 114, Ref. 

: (Paras 2 and 3) 
Cases Referred; Chronological Paras 
AIR 1975 Ker 114 = 1974 Ker LT 675 8 


J. Dias, Govt. Advocate, for Petitioners; 
S. V. Joshi, for Respondents. ; 


ORDER:— This is an application (it 
reads more like a memo of appeal than an ap- 
plication) under Article 133 (1) (a) (b) of the 
Constitution of India for grant of certificate to 
appeal to the Supreme Court against the 
judgment and decree of this Court in First 
Civil Appeal No. 27/71. 


2. The question involved in the ap- 
peal relates to the legal effect of a saving 
clause in a Bill of Lading. It also involves 
the interpretation of clause 8 of Article ID 
of Hague Rules and the Carriage of Goods 
by Sea Act, 1925. Learned counsel for the 
opponents/respondents admitted that he is not 
aware of’any decision of the Supreme Court as 
regards the liability of a ship owner under] 
a Bill of Lading which contains an endorse- 
ment “weight, measure, value... . unknown”. 

3. The effect of such an ‘endorsement 
on the liability of the ship owner has been 
considered in various judgments, the latest 
being K. Assainar v.: Malabar Steamship Co. 
AIR 1975 Ker 114. This shows that the case 
involves a substantive question of law off 
general importance and in the opinion of this 
Court the question needs to be decided by 


- the Supreme Court. 


4. Certificate of fitness be granted to 
the applicant -as per the rules of this Court. 
Petition allowed. 


"(For Leave to Appeal to Supreme Conrt 
against Judgment of this Court in Civil Ap- 
peal No. 27 of 1971 D/- 12-83-1975). , 


1S/LS/D588/75/JRM 
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AIR 1976 GOA, DAMAN & DIU 53 
K. N. SHUKLA, ADDL. J. C. 

Prabhakar Fatoo Dessai, Appellant v. 
Vassudeva Narayan Sarmalkar and others, Res- 
pondents. 

Second Appeal No. 45 of 1978, D/- 5-8- 
1975. 

(A) Limitation Act (1963), Article 26 — 
Account stated — Settlement of account after 
claim becoming barred — Effect. (Contract 
Act (1872), Section 25 (3).) 

For an account stated it is not necessary 
that accounts between the parties should be 
“mutual” as contemplated in Article 1 of the 
Limitation Act. There can be “account stat- 
ed” between a creditor and a debtor in res- 
pect of moneys advanced and re-payments 
made during a particular period at the end of 
which the account is settled and balance 
struck. AIR 1984 PC 147 Relied on. 

{Para 8) 

When the entire debt has become barred 
by time, a settlement of account made there- 
after would not furnish a cause of action nor 
could provide a fresh starting point of limita- 
tion unless it amounts to an express promise 
within the meaning of Section 25 (8) of the 
Contract Act. AIR 1942 Nag 92 and AIR 
1949 Nag 229 and AIR 1958 Ker 31 (FB), 
Followed. ; (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1975 Mad 333 = (1975) 1 Mad LJ 5 9 
AIR 1967 SC 181 = (1967) 2 SCJ 3887 -7 
AIR 1958 Ker 31 = 1957 Ker LJ 895 (FB) 9 
AIR 1949 Nag 229 = 1949 Nag LJ 188 9 
AIR 1942 Nag 92 = 1942 Nag LJ 248 9 
AJR-1934 PC 147 = 61 Ind App 273 7, 8, 9 


C. F. Alvares, for Appellant. 


JUDGMENT;— This is defendant’s 
second appeal against a moriey decree for re- 
covery of Rs. 2172/- with interest and costs. 

2. Respondent (since deceased) had 
based his suit on a document Exh. 11 dated 

` 16-6-1967. The document was a statement 
of account sent to the appellant. The state- 
ment of account showed a balance of Rupees 
. 2172.68 outstanding against the appellant. The 
appellant made the following endorsement on 
this document “duly verified and found cor- 


tect”. 


3. Case for the plaintiff/respondent 
‘was that he was a branch manager of British 
India Insurance Co. Ltd. at its Margao branch. 
He and the defendant/appellant were good 
friends and he used to pay the premiums due 
for the motor vehicles belonging to the ap- 
pellant and later used to recover the same in 


JS/KS/D787/75/JHS 
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` due course. 
‘debit and credit entries with an outstanding 
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The account Exh. 11 showed the 


balance of Rs. 2172.68 p. Respondent claim- 
ed this amount. 

4, Defendant/appellant denied the 
statement of account made by the plaintiff/ 
respondent and among other pleas raised a 
plea of limitation. 

5. Courts below found that the ap- 
pellant had signed the statement of account 
in question and was bound by the same. Re- 
jecting the plea of limitation both the Courts 
decreed the claim. 


6. In this second appeal, the defen- 
dant/appellant has raised only one legal point 
and that is about limitation. The last debit 
entry in Exh. P, 1lis dated 29-2-1964. Ord 
narily a suit of this nature would be govern- 
ed by Article 23 of the Limitation Act and 
the limitation is three years from the date 
when the money is paid. If we reckon time 
from the last debit entry dated 29-2-1964 the 
suit was apparently barred by limitation. The 
acceptance of the account as “duly verified 
and found correct” made by the defendant/ 
appellant on 16-6-1967 could not under law 
extend the period of limitation. Under Sec- 
tion 18 of the Limitation Act an acknowledg- 
ment of liability in respect of a right can be 
a starting point of a fresh period of limitation 
only when such an acknowledgment is made 
before the expiration of the prescribed period 
for a suit. ` In the present case the period for 
a suit on the basis of the debit entry on 29-2- 
1964 expired on 1-3-1967. The acknowledg- 
ment was manifestly made after the expira- 
tion of the period of limitation and therefore 
it could not be made a starting point for a 
fresh period of limitation. 

7. The learned District Judge held 
the suit to be within time by applying Article 
26 Limitation Act. This article relates to “ac- . 
count stated” between the parties. The term 
“account stated” has acquired a particular 
legal meaning. The leading case on the point 
which explains the meaning of the words “ac- 
count stated” is Bishun Chand v. Girdhari Lal _ 
ATR 1934 PC 147 in the following words:— ` 

“The essence of an account stated is not 
the character of: the items on one side or the 
other, but the fact that there are cross items 
of account and that the parties mutually agree 
to the several amounts of each and by treat- 
ing the items so’ agreed on the one side as 


discharging the items on the other side pro ` 


tanto, go on to agree that the balance only 
is payable. Such a transaction is in truth ` 
bilateral, and creates a new debt and a new 
cause of action.” 

In Gordon Woodroffe and Co. v. Shaik M. A. — 
Majid and Co., ATR 1967 SC 181 their Lord- 
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ships in Para 14 explained the legal position 
with respect to account stated. It is as fol- 
lows:— i 


“The legal position is that the accounts 
are settled or stated if they are submitted and 
accepted as correct by the other side to whom 
the accounts have been rendered.” 


8. The argument of the learned advo- 
cate for the appellant seems to be that the term 
account stated envisages mutual rights and 
liabilities on both the parties and adjustment 
of their cross claims against each other, After 
carefully going through the leading case of 
Bishun Chand, AIR 1984 PC 147 (supra), I am 
of opinion that this contention is not correct. 
it is not necessary that accounts between the 
parties should be “mutual” as contemplated in 
Article 1 of the Limitation Act.’ There can 
be “account stated” between a creditor and a 
debtor in respect of moneys advanced and re- 
payments made during a particular period at 
the end of which the account is settled and 
balance struck. The term “account stated” 
does not refer to “mutual” rights and liabili- 
ties as canvassed by the learned counsel for the 
appellant. It may be noted that in Bishun 
Chand’s case supra plaintiff/appellants were 
money lenders and had advanced loans to the 
respondent who made re-payments from time 
to time and at the end after adjusting re-pay- 
ments the outstanding balance was arrived 
at and admitted by the defendant/respondent. 
The trial Court had found that the settlement 

. of account came within the meaning of “ac- 
count stated” under Article 64 of the Limita- 
tion Act 1908 (the same as Article 26 of the 
present Limitation Act). That judgment was 
reversed by the High Court which held that 
the words “account stated” could not be ap- 
plied to a money lending transaction where 
one party lent to the other and the other mere- 
ly made re-payments of the money lent, so 
that the borrower was always the debtor of 
the creditor. Before their Lordships of the 
Judicial Committee the correctness of this 
legal proposition was considered and after 
referring to the conflict of authority in the 
Courts in India their Lordships concluded 
that the expression “account stated” was 
wrongly interpreted by the High Court and 
disagreeing with the view of the High Court 
allowed the appeal and restored the decree 
passed by the trial Judge. Thus I am clearly 
of the view that the document Exh. 11 which 
was duly verified and found correct by the res- 
pondent was an “account stated” and came 
within Article 26 of the Limitation Act. 


9. But this is not the end of the 
matter. In the present case the items of which 
account was stated were clearly barred by 


l Shantadurga Temple v. M. F. Jose 


ALR. 


time. when the settlement of account was 
made on 16-6-1967. The question is whether 
in such a case when the entire debt had be- 
come barred by time, a settlement of account 
made after the period ofi limitation could be- 
come the starting point for a fresh period of 
limitation. In Bishun Chand’s case AIR 1934 
PC 147 (supra) this question was left open. Thig 
Open question however, was raised in three 
cases Ganesh Prasad v. Rambati Bai, AIR 1942 
Nag: 92; Tulsiram Shrikisan v. Zaboo Bhima, 
AIR 1949 Nag 229 and Chacko Varkey v. 
Thommen Thomas, AIR 1958 Ker 31 (FB), 
and it was observed that if. the whole account 
was time barred then the ban imposed by Sec- 
tion 25 (3) of the Contract Act would apply 
and the settlement of account made after the 
entire claim becomes barred by time would 
not give rise to any cause of action unless it 
amounts to an express promise within the 
meaning of Section 25 (8) of the Contract Act. 
These authorities have been relied on in a re- 
cént decision of the Madras High Court 
(Ehirajulu Naidu v. Chinni Krishnan (1975) 1 
Mad LJ 5 = (AIR 1975 Mad 888), 

10. In view of: the above discussion 
I hold that though Exh. 11 could be treated 
as “account stated”, the entire debt being 
barred before the date of the settlement of 
account, it could not furnish a cause of ac- 
tion nor could provide a fresh starting point of 
limitation. The suit was barred by limitation. 


11. Another objection that the suit 
document was not stamped need not be con- 
sidered because the document was already 
admitted without objection and this cannot be 
questioned in view of Section 86 of the Stamp 
Act. ° 

12, The appeal is allowed and the 
decree of the Courts below is set aside. The 
suit stands dismissed. In the circumstances 
parties shall bear their own costs. 

i . Appeal allowed. 


AIR 1976 GOA, DAMAN & DIU 54 
K. N. SHUKLA, ADDL, J. C. 

The Temple of Shri Shantadurga Calan- 
gutcarina, Nanora and others, Petitioners v. 
Macario Francisco Jose Duarte and another, 
Respondents. : 

Civil: Revn. Appin. No. 82 of 1975, D/- 
28-7-1975. — 

(A) Civil P. C. (1908), Order 1, Rule 10 
— Order 22 Rules 4 and 10 — One of seve- 
ral defendants dead on date of suit — Legal 
representatives can be added, 


HS/1S/C958/75/KNA 
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A suit against a sole defendant who is 
dead is a nullity and his legal representatives 
cannot be brought on record. (Para 3) 


But where there are several defendants 
and one of them is dead on the date of suit, 
his legal representatives can be brought on 
record, AIR 1958 Cal 681 and AIR 1964 Mys 
293, Distinguished. (Para 4) 

(B) Constitution of India, Article 81 (2) 
— Compulsory acquisition — Claim of ease- 
ment is not one for compulsory acquisition. 

(Para 5) 

(C) Civil P. C. (1908), Order 7, R. 1 — 
Misdescription or insufficient description of 
defendant is not fatal to the suit —- Other de- 
fendants have no locus standi to object against 
such misdescription. (Para 8) 
Cases Referred: Paras 
AIR 1964 Mys 298 
AIR 1958 Cal 681 = ILR (1956) 1 Cal 276 3 
AIR 1947 Nag 73 = 1946 Nag LJ 492 4 

Pinto Menezes, for Petitioners; M. S. 
Usgaonkar, for Respondents. 

ORDER:— This revision petition raises 
an interesting point. It is, whether it is per- 
missible to substitute the names of the legal 
representatives of a person who was already 
dead on the institution of the suit but was 
impleaded as a defendant. Two other minor 
questions have also been raised to which I 
will advert later. 


2. Respondents possess a property 
which is surrounded on all sides by the pro- 
perties of the petitioners/defendants and res- 
pondents want a right of way to reach the en 
clave. It is not disputed that plaintiff/respon- 
dents had impleaded one Antonio Mesquita as 
defendant No. 2 in the suit. Antonio Misquita 
was not alive when the suit was filed. Having 
learnt this during the pendency of the suit 
respondents applied for substitution of his 
heirs and this application was allowed. Ac- 
cordingly petitioners 2 to 6 were impleaded 
as defendants. A plea was raised by the de- 
fendants that the suit against a dead person 
was a nullity ab initio and should be dismiss- 
ed in limine. This contention was rejected 
by the lower Court on the ground that this 
issue had already been decided by an earlier 
order dated 7-9-1971 and further that the 
Court had jurisdiction to substitute the legal 
representatives of deceased Antonio. 

8. The legal proposition that a suit 
against a dead person is a nullity and is liable 
to be dismissed on this count holds the field 
without any challenge. The legal representa- 
tives of a person already dead on the date of 
the suit cannot be brought on record either 
under Order 22 Rule 4 or Order 1 Rule 10 
Code of Civil Procedure. (Sisir Kumar v. 


Chronological 
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Manindra Kumar, AIR 1958 Cal 681 and C. 
Muttu v. Bharath Match Works, AIR 1984 
Mys 293). In the Mysore case various decisions 
on the point have been considered and fol- 
lowed. It is clear from the review of all 
these decisions that when a suit is brought 
against a person as a sole defendant and that 
person is found to have died before its institu- 
tion, the suit isa nullity from its inception 

and the Court has no jurisdiction to substitute 
as defendants the legal representatives of the 
deceased and to allow the suit to proceed 
against him either under Section 153 or under 
Order 1, Rule 10 (2) of the Code of Civil Pro- 
cedure. 


4, But in the instant case the ques- 
tion does not stop here. The decisions report- 
ed in the Calcutta and Mysore cases referred 
to cases where a sole defendant against whom 
the suit was brought was not alive and the suit 
was a nullity right from the outset. The 
order for substitution or addition of the legal 
representatives could not be allowed. In the 
present case the position is not similar. Here 
deceased Antonio was not the sole defendant. 
He was one of the three defendants implead- 
ed in the suit In view of the 
existence of this fact the rulings cited above 
will not apply. In this eventuality the Court 
was empowered to implead other defendants 
in place of the deceased defendant under 
Order 1, Rule 10 C. P.C. In Rangrao v. Ka- 
shinath (AIR: 1947 Nag 78) a similar question 
was considered though there instead of the de- . 
fendant, a dead plaintiff had been impleaded. 
It was held that under O.1, R. 10 C.P.C. 
the legal representatives could be added as 
plaintiffs. It was observed that Order 22, 
Rule 3 however, was not applicable. The 
distinction is clearly noticeable. In Rangrao’s 
case there were two plaintiffs and even though 
the suit vis-a-vis the deceased plaintiff was 
void, it was competent so far the other plain- 
tiff was considered and therefore it could not 
be dismissed on that ground. The same situa- 
tion arises in the instant case and it was com 
petent for the Court to permit addition of 
petitioners 2 to 6 as defendants who are the, 
heirs of the deceased defendant Antonio. This 
objection therefore was rightly rejected by the 
learned lower Court. 

5. Second ground in revision is that 
the relief claimed by the respondents amount- 
ed to compulsory acquisition of Jand under 
Article 2309 of the Portuguese Civil Code. 
This compulsory acquisition violates Article 
81 (2) of the Constitution because the land 
is being acquired for a private purpose and 
not for a publie purpose. This contention is 
misconceived because the plaintiff/respondents 
have not sought acquisition of the property 
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of the petitioners. They merely claim an 
easement of necessity i. e. access to their own 
property which forms an enclave surrounded 
by the properties of the petitioners. There is 
no constitutional bar to this relief. 


6. The third ground in the petition 
is that the description of defendant No. 8 as 
“heirs of Annunciacao D’ Melo through 
Damaco. Dias” is improper and the suit is 
bad on that account. Order 7, R. 1, ©. P. C. 
lays down the particulars which a plaint should 
contain. Rule 1 (c) enjoins that the names, des- 
cription and place of the residence of the“de- 
fendant shall be specified. This is impera- 
tive so that there may not be uncertainty with 
regard -to the identity of the parties. The des- 
cription of defendant No. 3 as given in the 
plaint is certainly inadequate and contrary to 
the provision contained in Order 7 Rule ] 
C. P. C. But the difficulty posed by the plain- 
tiffs/respondents is understandable and 
genuine. They are not aware of the names 
etc. of the heirs of the deceased defendant 
and at the same time it is not possible to omit 
them from the suit because the right of way 
will not be complete unless the property of 
deceased defendant D'Melo is also encumber. 
ed. Learned counsel for the respondents cor- 
rectly posed the predicament of his clients. On 
this point I am of the view that this misdes- 
cription ‘or insufficient description of the de- 
fendant No. 8 is not fatal to the suit and the 
plaintiffs may take their own risk in giving 
this indeterminate or indefinite description of 
the defendants. I do not think the petitioners 
have any locus standi to object against the 
misdescription and the order passed by the 
learned Judge directing the respondents to as- 
certain the whereabouts of the heirs of deceas- 
_ Jed D’Melo cannot be called unjustified. 


1, For reasons above this revision ap- 
plication is dismissed with costs. Advocates 
fees Rs. 30/-. 

` i Revision dismissed. 


AIR 1976 GOA, DAMAN & DIU 56 
K. N. SHUKLA ADDL. J. C. 
Jose Antao Raul Carvalho, Appellant v. 
Chandrakant. S. Raje and others, Respondents. 
Civil Appeal No. 1 of 1971, D/- 15-7-75. 


(A) Arbitration Act (1940), Section 30 — 
. Arbitrator making award without notice to one 


'- of the parties — Award vitiated. AIR 1953 


SC 21 and AIR 1955 Nag 116 and AIR 1955 
Cal 354, Rel. on. (Para 11) 
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A. IL. R. 


(B) Arbitration Act (1940), Sections 13, 
30 — Powers of Arbitrator. 

An arbitrator oran umpire is not bound 
by rules of procedure. The arbitrator is not 
bound to deal with each claim or dispute se- 
parately nor need an award formally express 
the decision of the arbitrator on each matter 
of difference. He can deliver a consolidated 
Award and the Court will presume that the 
Award disposed of finally ail the matters in 
difference and is complete. The Court has no 
jurisdiction to override the decision of the 
arbitrator or to substitute its own even where 
the question is a mixed question of law and 
fact. ; . (Para 9) 

(C) Arbitration Act (1940), Sec. 8 (2) — 
Arbitration agreement requiring, in case of dis- 
agreement between parties to appoint an um- 
pire — Arbitrators not meeting at all — Court 


can appoint an umpire. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1965 Madh Pra 118 = 1965 MPLJ 

294 9 


AIR 1963 SC 1677 = 1964 SCD 156 9 
AIR 1968 SC 1685 = (1964) 8 SCR 164 9 
AIR 1963 Madh Pra 242 = 1963 MPL] 

307 9 
AIR 1960 SC 588 = (1960) 2 SCR 793 9 
AIR 1955 Cal 354 = 59 Cal WN 146 10 
AIR 1955 Nag 116 = 1955 Nag LJ 258 10 
AIR 1953 SC 21 = 1953 SCR 119 10 


Ataide Lobo, for Appellant; M. E. Rau, 
for Respondents. 


JUDGMENT:-— This appeal filed under 
Section 39 of the Arbitration Act is directed 
against the order dated 6-11-1970 passed by 
Civil Judge S. D. Panaji, rejecting the appli- 
cation of the appellant filed under Section 30 
of the Arbitration Act for setting aside the 
Award given by the umpire on 4-6-1970. 


2. It will be necessary to state some 
introductory facts. The learned lower Court 
has in its Order set out the facts extensively 
and it is not necessary to re-capitulate them 
in full. Parties to the dispute had entered 
into a partnership agreement dated 1-11-1966 
(annexure A of the plaint) to carry on the 
business of building and repairing Marine 


Marine Enterprises”. Clause 17 of the part- 
nership deed stipulated reference of any dis- . 
pute touching the partnership for adjudication 
to: five arbitrators, one appointed by each of 
the partners. According to this Clause the 
Arbitrators were required to appoint an um- 
pire and it was agreed that the unanimous de- 
cision of the arbitrators or the decision of the 
umpire “when referred to by the arbitrators 
in case of disagreement between them” shall 
be binding on all the parties.. ` 


“Coa ~ 
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3. Recourse to Clause 17 had to be 
taken before long because serious disputes be- 
tween the partners came to the surface. Res- 
pondents 1 and 2 therefore filed an applica- 
tion under Section 20 of the Arbitration Act 
for filing of the arbitration agreement and ap- 
pointment of the arbitrators as per Clause 17 
of the partnership deed. The Court after 
hearing parties passed an order dated 9-1-1969 
directing that agreement be filed and parties 
to appoint arbitrators within 10 days. Names 


of the arbitrators were given by the ‘parties - 


and the Court by order dated 22-1-1969 direct- 
ed that arbitrators would look into the diffe- 
rences between the parties and give their 
award within 3 months. 

4. Arbitrators appointed by the par- 
ties could not sit and give any Award despite 
extension of time granted several times by the 
Court. It became clear that the arbitrators 
_ were not in a position to sit and adjudicate on 
the disputes between the parties and there 
fore plaintiffs gave an application dated 
12-2-1970 under Section 8 (2) of the Act for 
appointment of an umpire. The name of the 
umpire was also mentioned in that applica- 
tion. The learned lower Court passed an 
order dated 25-2-1970 (pg. 82 of the paper 
book) as follows:— 


“The opposite party does not oppose the 

application. As such the same is granted. Shri 
Prabhakar Angle is appointed umpire. The 
umpire should give the pi within 40 
days.” 
The umpire issued notices to all the parties. 
The notice issued to the appellant was return- 
ed unserved with the endorsement ‘addressee 
left Bombay’. No further notice was sent to 
him. The umpire gave his Award on 4-6-70 
(pages 95 to 99 of the paper book). He exa- 
mined the assets and liabilities of the partner- 
ship firm and found that the tota] amount 
payable to each one of the plaintiffs on dis- 
solution of the partnership firm was Rupees 
18,990/-. 

5. An application was filed by the 
present appellant (defendant No. 1) for-setting 
aside the Award and in the alternative to re- 
‘mit the same to the Arbitrators for fresh con- 
sideration. Several grounds were taken in this 
application to challenge the validity of the 
Award. The learned Judge dismissed the ap- 
plication and passed a decree in terms of the 
Award. | 

6. In this Court learned counsel for 
the appellant challenged the Award and the 
lower Court’s findings on three grounds only. 
They are as follows:— 

(1) The umpire acted without jurisdiction 
because he gave the Award without any re- 
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ference made to him by the Arbitrators as 
laid down in Clause 17 of the partnership 
deed. 

(2) The umpire went beyond the terms 
of the disputes and therefore the Award was 
without jurisdiction. - 

(8) No notice of the hearing was given 
to the appellant/defendant No..1 and there- 
fore it was vitiated as it amounted to miscon- 
duct on the part of the umpire. 

T: I will take each point: separately. 

8. Point No. 1:— Clause 17 of the 
deed has been referred to in Para (2) supra. 
It provides for a reference by the arbitrators 
to the umpire “in case of disagreement be- 
tween them”. The re’sume’ of the facts leading 
to the appointment of the umpire, given in the 
earlier paragraphs, will make it manifest that 
the arbitrators never met to decide the re- 
ference. Against this background an applica- 
tion was made and an order passed under Sec- 
tion 8 (2) of the Arbitration Act for appoint- 
ment of an umpire. The pre-requisite of a 
reference by the arbitrators to the umpire! 
was a disagreement between them and this 
could happen only if the arbitrators had tried 
to adjudicate on the dispute referred to them. 
When this prerequisite was not fulfilled by 
the arbitrators, the question of reference by 
them to the umpire could never arise. The 
Court was within its powers to appoint an 
umpire directing him to make an Award. 
Under sub-section 2 of Section 8 such an um- 
pire had like power to act'in the reference 
and to make an Award as if he had been ap- 
pointed by consent of all parties. I may refer 
to Clause 4 of Schedule 1 of the Arbitration 
Act which under Section 8 of the Act should 
be treated as part of the Arbitration agree- 
ment. Under Clause 4 the umpire is enjoined 
to enter on the reference in lieu of the arbitra- 
tor if the arbitrator had allowed the time to 
expire without making an Award. In the pre- 
sent case the Court having been satisfied that 
the arbitrators were not willing to enter on 
the reference, could appoint an umpire who 
without any further reference by the arbitra- - 
tors was fully competent to enter on the re- 
ference and make an Award. This objection, 
therefore, has to be rejected. 


9. Point No. 2:— Paragraph T of the 
application filed under Section 20 of the Act 
referred to some of the points of difference 


necessitating a refence to the arbitra- 
tor. The umpire in his Award did 
not deal with the various points 


separately, but looked into the accounts i e. 
the capital contribution, the expenditure and 
profits etc. He calculated the profits of the 
partnership and found that plaintiffs were en- 


58 Goa 

titled to a particular sum. It has to be borne 
in mind that an arbitrator or an umpire is not 
bound by rules of procedure. The arbitrator 
is not bound to deal with each claim or dis- 
pute separately nor need an Award formally 
express the decision of the arbitrator on each 
matter of difference. He can deliver a con- 
solidated Award and the Court will presume 
that the Award disposed of finally all the 
matters in difference and is complete. The 
Court has no jurisdiction to override the deci- 
sion of the arbitrator or to substitute its own 
even where the question is a mixed question 
of law and fact. Moolchand v. Kashiprasad, 
AIR 1965 Madh Pra 118; Alopi Parshad and 
Sons v. Union of India, ATR 1960 SC 588; 
Santa Sila v. Dhirendra Nath, AIR 1963 SC 
1677; Union of India v. Rallia Ram, AIR 1963 
SC 1685 and Pannalal v. State of Madhya 
Pradesh, AIR 1968 Madh Pra 242. This 
ground of attack has also to be rejected. 


10. —- Point No. 3:— This refers to the 
question of notice to the appellant. The law 
as regards notice of hearing, oral or written, 
to the parties by the arbitrator or umpire 
about the date of hearing is well crystallised 
by a catena of judicial pronouncements. 





Failure to give a notice of hearing to a party- 


amounts to misconduct on the part of the um- 
pire. In Halsbury’s Laws of England 8rd Edi- 
tion Vol. II pg. 57 at pg. 58 the learned au- 
thor notes that misconduct occurs where the 
arbitrator failed to give notice to the parties 
of the time and place of meeting. To the 
same effect are observations in Vengamma v. 
Kesanna, AIR 1958 SC 21; Sheodutt v. Pan- 
dit Vishnudatta, AIR 1955 Nag 116 and Jug- 
gila] v. General Fibre Dealers Ltd., AIR 1955 
Cal 354. 


11. In the present case a letter inti- 
mating the parties of the date of hearing sent 
by the umpire on the address of the appellant 
was returned undelivered. No further written 
communication was made by the umpire to the 
appellant. On the contrary he had £ talk 
with respondent No. 8 Divekar about the use- 
fulness of a meeting between the contesting 
parties and the said Divekar had assured the 
- umpire that he would communicate the next 
date of hearing to the appellant. The umpire 
as well as the learned lower Court thought 
that he must have done so as he was seen 
with the appellant on the Miramar beach after 
_ the first meeting. It is likely that Divekar 
might have talked to the appellant but no 
inference that he did talk to the appellant and 
told him about the next date of hearing can 
be inferred with any degree of certitude. The 
inference was conjectural. Divekar was not 
examined nor was the appellant by the learn- 
ed lower Court. There was no material there- 


V. R. Nhavelkar v. V. A. Gaude 


ALR 


fore before the learned Judge for an inference 
that notice of the date of hearing was com- 
municated through’ any official or unofficial 
agency to the appellant. On the date on 
which the umpire met and recorded evidence, 
the appellant was absent and the Award made 
in his absence without notice to him was 
vitiated and rendered invalid. 

12. The order of the learned lower 
Court is therefore set aside and the applica- 
tion under Section 80 of the Arbitration Act 
for setting aside the Award is allowed. Ac 
cordingly the Award made by the umpire is 
hereby set aside and the learned lower Court 
is directed to refer the case back to the 
umpire for making an Award within such time 
as the lower Court may deem fit and may in 
its discretion extend. Costs of this appeal 
will be borne by the parties as incurred. 

Order accordingly. 





AIR 1976 GOA, DAMAN & DIU 58 
K. N. SHUKLA ADDL. J. C. 
Vassudeva R. Nhavelkar, Applicant v. 
Vishnum Atmaram Gaude and another, Res- 
pondents. 
Civil Revn. Appln. No. 6 of 1975, D/- 
14-7-1975. , 
(A) Civil P. C. (1908), Order 34, Rule 1 
— Parties in mortgage suit — Defendants 
pleading real debtor to be different person — 
His addition sought — If and when can be 
granted. (Order 1, Rule 10). 


When in a mortgage suit the defendants 
claim the real debtor to be another person 
and seek his addition but the plaint does not 
claim any relief against him or his property, 
he is neither a proper party nor his presence 
is necessary for the effective and complete 
adjudication of the suit, When the defendants 
in their claim have referred to a contract be- 
tween themselves and that other person the 
plaintiff in such circumstances cannot be com- 
pelled to join that other and complicate his 
claims by working out the incidents of the 
contract so pleaded. When despite such plea 
the plaintiff does not so implead he takes the 
risk and cannot be compelled by the defen- 
dants to make the addition. AIR 1969 Punj 
and Haryana 57, Followed; ATR 1960 AP 
592, Distinguished; AIR 1961 Pat 28, Ex- 


plained. (Paras 5, 6 and 7) 
Cases Referred: Chronological Paras 
AIR 1969 Puni & Har 57 = 70 Pe LR 

451 T , 7 
AIR 1961 Pat 28 6 
AIR 1960 Andh Pra 392 6 








GS/JS/C681/75/JRM 


\ 


1976 


V. B. Thali, for Applicant; Pinto Mene- 
zes, for Respondents. i 

ORDER:— This revision petition is 
directed against the order dated 20-8-1974 
allowing respondents’ application for joining 
one Gurudas as a defendant in the suit. 

2. Applicant has brought a suit 
against the respondents on foot of a mortgage 
bond dated 18-2-1972. Respondents while 
admitting execution of the bond set out cer- 
tain facts to show that the actual debtor was 
one Gurudas who was in possession of the 
mortgaged property and he should be added 
as a defendant. The learned lower Court 
passed an order that to avoid multiplicity of 
suits and proceedings the said Gurudas should 
be joined as a defendant. Plaintiff has now 
approached this Court for revising the order 
of the learned Judge. 

3. Order 84, Rule 1 C. P. C. which 
governs joinder of parties in mortgage suits is 
as follows:— 

“Subject to the provisions of this Code, 
all persons having an interest either in the 
mortgage-security or in the right of redemp- 
tion shall be joined as parties to any suit relat- 
ing to the mortgage.” 

4. If we examine the mortgage deed, 
we do not find that the said Gurudas has any 
interest in the mortgaged security or any right 
of redemption. He is therefore, not a neces- 
sary party to the suit. . 

5. The next question is whether the 
said Gurudas is a ‘proper party. Perusal of the 
averments in the plaint would show that so far 
as the plaint is concerned Gurudas is not a 
proper. party because no relief is claimed 
against him or his property nor his presence 
is necessary in order to enable the Court ef- 
fectually and completely to adjudicate upon 
and settle the question involved in the suit. 

6. Whatever averments have been 
made in the written statement with regard to 
the part played by Gurudas in the transaction, 
they refer to a contract between the said 
Gurudas and the defendants. Plaintiff in these 
circumstances cannot be compelled to -join 
Gurudas as a party and complicate his claim 
by working out the incidents of any contrac- 
tual relationship between the defendants and 
the said Gurudas. The learned lower Court 
ordered joinder of Gurudas on the following 
reasoning:— 

“But in case it is decided that defendants 
are not responsible for the amount claimed 
by the plaintiff, the plaintiff will have to in- 
stitute a fresh suit against the said Gurudas”. 

To avoid this eventuality, the Court con- 
sidered it proper to join Gurudas. He relied 

-© on an Andhra Pradesh ryling reported in AIR 
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1960 Andh Pra 592.. The Andhra case is not 
in point. The ratio decidendi of that case is 
that when a party in a mortgage suit discloses 
the benami nature of its interest in the mort- 
gage and still the plaintiff/mortgagee does not 
bring the real owner on record, he-does so at 
his own risk and the decision as well as the 


decree passed therein cannot in any manner. 


affect the rights of the real owner. The learned 
counsel for the respondents relied on a Patna 
case Aneshwar Prasad v. Misri Lall, AIR 1961 
Pat 28. In that case plaintiff/mortgagee had 
brought a suit for redemption and had im- 
pleaded defendants who were not parties to 
the mortgage but trespassers in possession `of 
the mortgaged property. Plaintiff/mortgagee 
had joined them as proper parties because 
according to them no effective decree could be 
passed without impleading them. Defendants 
(trespassers) appealed against the decree but 
the appeal was dismissed and it was held that 
they were properly joined. It may be ap- 
preciated that in the Patna Case it was the 
plaintiff who was interested in the joinder of 
the defendants-trespassers. 


T: In the instant case in spite of the 
defence to the effect that the real debtor was 


Gurudas, plaintiff has chosen not to implead| 


him and get the matter settled in a traingular 
fight. He has taken the risk with open eyes 
and if the defence case is made out, he is pre- 
pared to take his chance. He cannot be com- 
pelled by the defendants to add Gurudas‘as 
a defendant. In Banarsi Dass v. Panna Lal 
AIR’ 1969 Punj & Har 57, Sarkaria J. (as he 
then was) observed as follows:— 


“As a rule the Court should not add a 
person as a defendant in a suit when the 
plaintiff is opposed to such addition. The 
reason is that the plaintiff is the dominus litis. 
He is the master of @he suit. He cannot be 
compelled to fight against a person - against 


whom he does not wish to fight and against . 


whom he does not claim any relief. The word 
‘may’ in sub-rule (2) imports a discretion. “In 
exercising that discretion, the Courts will in- 
variably take into account the wishes of the 
plaintiff before adding a third person as a 
defendant to his suit. Onl 
cases, where the Court finds that the addi- 
tion of the new defendants -is absolutely 
necessary to enable it to adjudicate effectively 
and completely the. matter in controversy be- 
tween the parties, will it add a person as a 
defendant without the consent of the plaintiff” 


In Banarsi Dass’s case reference has been 


in exceptional ~ * 


& 


made to the decisions of numerous High . 


Courts and the consensus is that no person 
can be ‘brought on record as a defendant if 
the plaintiff does not want him and that if he 


\ 
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is a necessary party the suit must fail on ac- 
count of his non-joinder. The matter accord- 
ing to Sarkaria J. is one of jurisdiction and 
therefore, can be interfered with in a revision 
petition under Section 114 Code of Civil Pro- 
cedure. I agree with this proposition of Law. 


. 8. For the foregoing reasons the im- 
pugned order for joining Gurudas as defendant 
is set aside. The case is now remitted to the 
trial Judge for disposal according to law. 
Parties are directed to appear before the lower 

Court on 14-8-1975. 
: Petition allowed. 


AIR 1976 GOA, DAMAN & DIU 60 
K. N. SHUKLA ADDL. J. C. 
Visvonata Raghunath Audi, Appellant v. 
Mariano Colaco and another, Respondents. - 
First Civil Appeal No. 11 of 1974, D/- 
10-7-1975. 


‘ (A) Negotiable Instruments Act (1881), 
Section 118 — Presumption — No presump- 
tion as to execution of instrument — Burden 
of proof, 

' Jt is true that there is presumption attach- 
ved to a negotiable instrument. But before this 
presumption can be drawn, execution of the 
instrument must be admitted or proved. There 
is no presumption about execution of a nego- 
tiable instrument and in case of a denial by the 
opnosite side the party basing its claim on 
such instrument must fully prove its execu- 
tion. (Para 5) 
Where the alleged executants of a hundi 

in their written statement hadin clear terms 
denied their signature and thumb mark on the 
one the burden of proving the signa- 
ture and the thumb mgrk was on the plain- 
tiff-appellant. (Para 6) 
On the facts it was held that execution 

of the Hundi was not proved. (Para 14) 


-(B) Evidence Act (1872), Section 3 — 
Apprec‘ation of — Contradiction in evidence 
‘of witnesses. 


In cases where the transaction consists of 
a single act of payment of money, contradic- 
tions on the main issue like payment of 
money, cannot be easily elicited. Even false 
pags never falter on the principal ques- 
tion i. e., the payment of the sum and its 
aon It is therefore, usual to attack the 
credibility of such witnesses by eliciting their 


answers on minor details related to the al- - 


leged transaction. It is only by questioning 
the witnesses on the various details that the 
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A. I. R. 
seemingly solid wall of falsehood can be 
breached (Para 13) 
Cases Referred: Chronological Paras 


AIR 1961 SC 1316 = 1961 Andh LT 601 14 
S. K. Kakodkar with M. S. Kantak, for 
Appellant; V. S. Neurenkar, for Respondents. 
JUDGMENT:— This is a plaintiffs ap- 
peal against the judgment and decree dismiss- 
ing his suit for recovery of Rs. 10,000/- with 
interest and costs. 


2. The suit was based on a hundi (a 
Bill of Exchange) dated 24-11-1966 for a sum 
of Rs. 10,000/- allegedly drawn by respondent 
No. 1 for money lent as advance to his wife 
respondent No. 2 who was said to have ac 
cepted the Bill. The Bill was protested be 
fore the Notary Public. The amount was not 
re-paid., 


3. Respondents denied the execution 
of the hundi and receipt of any sum there- 
under. According to them it was a forged 
document and the claim was totally false. 
They pleaded facts to show that this transac 
tion could never have been entered into nor 
could such a huge sum be advanced without 
any security. 

4. The learned trial Judge disbelieved 
the oral evidence led by the appellant about 
the execution of the document by the respon- 
dents or payment of the alleged sum to thon 
and dismissed the suit with costs. 


5. The initial question for ORNE 
tion is whether the respondents executed the 
Bill of Exchange filed by the plaintiff/appel- 
lant. Learned counsel for the appellant argu- 
ed that under Section 118 of: the Negotiable 
Instruments Act, the learned lower- Court 
ought to have presumed that the document 
was made or drawn for consideration. 
true that there is presumption attached to a 
negotiable instrument. But before this pre- 
sumption can be drawn, execution of the in- 
strument must be admitted or proved. There 
is no presumption about execution of a nego- 
tiable instrument and in case of a denial by 
the opposite side the party basing its claim 
on such instrument must fully prove its execu- 
tion. 


6. In the present case, respondents in 
their written statement had in clear terms de- 
nied their signature and thumb mark on the 
document. The burden of proving the singa- 
ture and the thumb mark was therefore on the 
plaintiff/appellant. Plaintiff/appellant exa- 
mined himself and three witnesses. Perusal of 
the statement of the respondent Visvonath 
(P. W. 1) showed that he did not state, by 
reference to the document, that the signature 
and the thumb mark thereon were those of 
the respondents and were made in his pre- 


It is 





1976 ‘ 

sense. It appears from the statement that the 
document was not shown to this witness dur- 
ing his examination nor was it proved as an 
exhibit in his statement. The. same omission 
is apparent in the statement of other three 
witnesses viz. Cruz (P. W. 2), Capdi (P. W. 8) 
and Viegas (P. W. 4). None of these wit- 
nesses were shown the document in -suit in 
the witness box nor it was affirmed that the 
signature and thumb mark thereon were that 
of respondents Nos. 1 and 2 respectively. 


7. As against this D. W. 1 (respon- 
dent No. 1) was shown the document in suit 
and he stated on oath that the signature there- 
on was not his. Similarly his wife D. W. 2 de- 
nied that the thumb impression on the docu- 
ment was hers. i 

8. According to the plaintiff/appellant 
the execution of the document was effected 
before the Notary Public Assistant, Khandea- 
parkar. This person was not examined. Simi- 
larly according to the plaintiff the money was 
given in presence of one Filipinho Alcantara 
an employee in the office of the Notary Public. 
This person was also not examined. : 


9. The learned trial Judge critically. 
examined the oral evidence adduced by the 
appellant and found that the witnesses were 
not reliable. He highlighted some tell-tale 
contradictions in the statements of the wit- 
nesses examined by the appellant. Statement 
of P. W. 2 Cruz showed that he had gone to 
one dentist Cosme Barreto in the morning 
when he met the parties to the suit on the 
verandah in front of the Notary Public Office. 
There in his presence plaintiff/appellant 
-handed over some currency notes to defen- 
dent/respondent No. 1. The utter falsity of this 
statement became apparent because accord- 
ing to the statements of the plaintiff/appel- 
lant and other witnesses the amount was given 
in the evening and not in the morning. More- 
over the dentist whom this witness Cruz had 
consulted on that day and on other subsequent 
days was already dead some three years be- 
fore the alleged transaction. I am sure that 
the learned trial Judge was right in rejecting 
the statement of P. W. 2 Cruz as false and 
perjured. 


10. Learned counsel for the appellant 
vainly tried to explain and reconcile the fact 
of the death of the dentist much before the 
date of the alleged transaction and the state- 
ment of P. W. 2 about his consultation by the 
same doctor, by suggesting that the witness 
might have referred to the clinic of the said 
dentist and not to the dentist himself. A 
reading of the statement of this witness nega- 
tives any such explanation and indicates that 
the witness was referring to the deceased den- 
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tist only in order to explain his presence at 
the Notary Public Office. 


IL Then according to the plaintiff 
Vishvonath P. W. 1 the amount was paid on 
the table of Filipinho i. e. inside the office of 
the Notary Public. But according to Cruz the 
amount was paid in the verandah. According 
to Cruz, witness Capdi was there i. e. in the 
verandah when the amount was being paid. 
While according to Capdi the document was 
exhibited first before Khandeaparkar and 
thereafter money was paid, according to plain- 
tiff P. W. 1.the amount was given on the 
table of Filipinho and after that the document 
was executed before Khandeaparkar. Again 
while according to Cruz, Capdi was present 
in the verandah when the currency notes were 
handed over to defendant No. 1, Capdi P. W. 
8 stated that he saw the handing over of this 
money by the plaintiff to the defendant from 
the place where he was sitting near Asst. 
Khandeaparkar in the said office. (pg. 28 lines 
11 to 18 of the paper book). Capdi stated fur- 
ther that at the time of payment of the money 
only the plaintiff and the defendants were 
present. This witness did not refer to the 
presence of the other two witnesses examined . 
by the plaintiff. 

12. Another witness Viegas P. W.4 
stated that about 5 or 6 years ago he had gone 


to the office of the Notary Public 
in connection with some transaction. ` 
When he went to the office he 


saw the plaintiff counting some money and by 
his side there were two persons, a man and a 
woman. Plaintiff counted the money and hand- 
ed over the same to the man who passed it 
on to the woman. In cross-examination this 
witness stated that this counting of money 
took place in the verandah of the office which 
as already observed stood contradicted by the 
statement of the plaintiff himself. This wit- 
ness Viegas did not make any reference to the 
execution of the document by the defendants 
or to the presence of any other person to wit- 
ness the transaction. ; 


13. Learned counsel for the appel 
lant argued that the trial Judge unduly em- 
phasized minor and inconsequential contradic- 
tions about the time and place of, payment of 
the sum. In cases where the transaction con- 
sists of a single act of payment of money, con- 
tradictions on the main issue like payment of 
money, cannot be elicited. Even false wit- 
nesses never falter on the principal question 
i. e- the payment of the sum and its quantum. 
It is therefore, usual to attack the credibility of 
such witnesses by eliciting -their answers on 
minor details related to the alleged transaction. 
It is only by questioning the witnesses on the 
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(aziona details that the seemingly solid wall of 
falsehood can be breached. In the present 
case the contradictions were not minor. On 
the contrary they were quite revealing. When 
one witness said that the transaction took 
place in the evening while the other chance 
witness said that it took place in the morn- 
ing, by no means it can be called a minor or 
flimsy discrepancy. 


14. For reasons aforesaid I hold first- 
ly that the plaintif/appellant failed to pro- 
perly prove execution of the hundi by the de- 
fendants/respondents and no presumption of 
consideration could arise in his favour. 
Secondly even if such a presumption could 
arise it was a rebuttable presumption (Kun- 
dan Lal v. Custodian, Evacuee Property AIR 
1961 SC 1816) and the same was rebutted 
from the evidence of the plaintiff's witnesses 

themselves. ° 


15. For the foregoing reasons this ap- 
peal is dismissed with costs. Advocates’ fees 
according to scale if, certified. 


Appeal dismissed. 
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K. N. SHUKLA, ADDL. J. C. 


: Tukaram Naik, Appellant v. Hari Nilkant 
Falari and others, Respondents. 


Civil Appeal No, 15 of 1974, D/-. 5-4 
5. 


(A) Contract Act (1872), Section 23 — 
Contract for transfer of route permit — Con- 
tract is not illegal or void because such trans- 
fer can be made with permission of transport 
authority. (Motor Vehicles Act (1939) Sections 
42, 60). (Para 10) 
Cases - Referred: Chonological Paras 


AIR 1969 SC 493 = (1969) 1 SCJ 706 9 
AIR 1963 All 383 9 
AIR 1963 Mad 4138 = 


(1963) 2 Mad LJ 
20 9 


M. S. Usgaonkar, for Appellant; S. K. 


Sonak with S. V. Joshi, (for No. 1) and B. S. ° 


Ramanim, (for No. 2) for Respondents. 
JUDGMENT:— This is a plaintiff's ap- 


2. Plaintiff had brought a suit for dis- 
solution of partnership and accounts. The 
prayer clause contained six prayers. The 
learned trial Court allowed all the prayers ex- 
- cept the one contained in sub-clause (c) which 
is.as follows: 
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A. LR. 


“That the following part of clause No. 
Il of the partnership dated 12-1-1965 may be 
declared to be void “ab initio” shall automa- 
tically acquire the right of: operating the res- 
pective route hitherto operated by the same 
bus but he shall not be permitted to sell this 
right to any other person or firm except by 
common consent of all the existing partners”. 
Plaintiff feels: aggrieved by this rejection of 
his relief, and prays that the prayer contained 
in this sub-clause (c) should also be allowed. 
As there is-no cross-objection regarding the re- 
liefs already granted to the appellant, the 
point for decision in this Court is a limited 
and a narrow one. 


3. Relevant facts are as follows. Plain- 
tiff and defendants 1 and 2 had entered into 
a partnership with effect from 1-8-1968 to 
carry on the business of transporting passen- 
gers and goods by motor transport. Plaintiff 
had two route permits (concessions) in his 
name between Mapusa-Siolim and Mapusa- 
Margao. Defendants owned one bus each in 
their own names and under the partnership 
agreement these buses were to ply on the 
routes for which permits were beld by the 
plaintiff. The buses were to be transferred 
to the assets of the partnership firm after their 
prices were paid to the owners namely defen- 
dants 1 and 2. Though the partnership busi- 
ness had started on 1-8-1968, the terms and 
conditions were reduced to writing only on 
12-1-1965. In course of time the price of the 
buses plying on these routes was fully paid to 
defendants 1 and 2. In accordance with the 
terms and conditions ofthe contract defendant 
No. 2 agreed to transfer his vehicle to the 
partnership firm working in the name and style 
Shri Shantadurga Transport Company. Defen- 
dant No. 1 however, refused to do so and 
claimed that under the terms of the partner- 


_ ship plaintiff was bound to transfer the route 


permit in the name of the partnership firm. 
As there could be no solution, defendant No. 
1 served a. notice to plaintiff and defendant 
No. 2 that the partnership would stand dis- 
solved as from 1-8-1966. Plaintiff therefore 
prayed for a decree for dissolution of the part- 
nership firm from 1-8-1966 and for winding 
up the assets and liabilities of the firm. Among 
other reliefs plaintiff prayed that clause No. 
11l of the partnership deed dated 12-1-1965 
may be declared as void ab initio. 


4, Main contest came from defendant 
No. 1. He did not object to grant of reliefs 
as prayed for except the relief in prayer 
clause (c). According to him clause 11 of the 
partnership agreement was legal and valid and 
was an integral part of the partnership agree- 
ment, 
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5. The learned lower Court held 
that the contract about transfer of the permit 
as stipulated in clause 11 of the partnership 
agreement was not void, illegal or opposed to 
public policy. Accordingly this relief was re- 
jected. 

6. The short question for considera- 
tion is whether clause 11 of the partnership 
deed (Exh. No. 31) is void being contrary to 
law or against public policy. Clause 11 of the 
agreement is as follows:— 


“In the event of dissolution of the above’ 


said firm, a Partner in the Firm who agrees 
to purchase any bus belonging to the above 
said firm shall automatically acquire the right 
of operating the respective route hitherto ope- 
rated by the same bus, but he shall not be per- 
mitted to sell this right to any other person or 
firm except by a common consent of all the 
existing partners.” 

7. The main argument of the learned 
counsel of the appellant is that under the 
Motor Vehicles Act a route permit is not 
transferable except with the permission of the 
Regional Transport Authority and any agree- 
ment stipulating a transfer of such a route per- 
mit is void. The Motor Vehicles Act came 
into force on 1-1-1965. The route permit 
which stood in the name of the plaintiff was 
granted to him under the Portuguese law 
which was in force in 1963. There was no 
provision under the Portuguese law which 
could be considered as a specific bar for trans- 
fer of the concession. It being a licence, it 
was necessary that the consent of the grantor 
may be obtained. But any altempt to spell 
out by implication a legal bar to transfer is 
not warranted either on conditions of public 
policy or morality. Permission of the proper 
authority could be obtained by the transferee 
also if there was an agreement between him 
and the holder of a concession. It is true that 
the Governor General in his discretion could 
refuse to grant concession to the transferee 
but that did not make the transfer itself void 
or illegal. 


8. Every citizen enjoys the 
mental right to carry on any occupation, trade 
or business under Article 19 (1) (g) of the 
Constitution. Section 42 of the Motor Vehi- 
cles Act puts restrictions on this right only 
for protecting the rights of the public gene- 
rally. Unless a contract contravenes any speci- 
fic statute or stipulates something, which is 
contrary to the protection of the rights of the 
public generally, such a contract even though 
it seeks to transfer a route permit is not void. 


9. Learned counsel for the appellant 
sought support for his contention from a deci- 
sion of the Madras High: Court, Varadarajulu 
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v. Thavasi Nadar, AIR 1963 Mad 418. This 
ruling is no longer good law because it has 
been overruled by the Supreme Court in Vis- 
wanatha v. Shanmugham, AIR 1969 SC 498. 
Viswanatha’s case supra to a great extent ans- 
wers the point raised by the appellant. In 
that case also there was a contract between 
the plaintiff/appellant and the defendant/res- 
pondent according to which the respondent 
who held the route permit had agreed that the 


' buses owned by the appellant would ply on 


the said permit. Both the parties applied to 
the Regional Transport Authority in a joint 
application for transfer of the permit. The 
respondent however, later withdrew the con- 
sent and therefore the application was reject- 
ed. The plaintiff/appellant brought a suit 
seeking a mandatory injunction directing the 
defendant to execute necessary documents re- 
quired to effect the transfer of the permit. 
The suit was decreed by the trial Court and 
the first appellate Court but was dismissed 
by the High Court on the ground that the 
prayer could not be granted because the 
agreement between the parties by which the 
permit holder was only a benamidar while the 
buses operating on the permit belonged to the 
plaintiff who had no permission in his own 
name, amounted to a flagrant violation of the 
basic requirement of the Act or its scheme. 
The Supreme Court repelled this contention 
and approved the observations of the Allaha- 
bad High Court in Khalil-ul-Rahman Khan v. 
State Transport Appellate Tribunal AIR 1983 
All 383 to the following effect:— 


“A reference was, however, made to 
Clause (c) .of sub-section (1) of Section 60 of 
the Act and on the basis of that clause it was 
urged that it assumed that the permit holder 
should be the owner of the vehicle, That 
clause provides for one of the contingencies 
in which a permit can be cancelled. Accord- 
ing to it, it is permissible for the Transport Au- 
thority to cancel a permit if the holder of it- 
ceases to own the vehicle covered by the per- 


`. mit. It is only a permissive clause and the 
funda- 


Transport Authority has only been given a 
discretion to cancel the permit in that contin- 
gency. It may or may not cancel it, even if 
the holder of the permit ceases to own the 
vehicle covered by it. But it is by no means 
necessary that Cl. (c) should be applicable to 
the case of every permit holder. There may be 
permit holders who own the vehicle covered 
by the permit and there may be permit holders 
who do not own the vehicle. This clause ap- 
pears to apply only to the former case and 
not to the latter. On its basis, therefore, it 
cannot be held to be a requirement of the 
Act and in each case the person in whose 
favour a permit has been issued should neces-. 
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sarily be the owner of the vehicle covered by 
it.” . 


10. The question in Viswanatha’s 
case was not in term the same as in the pre- 
sent appeal but the principle can be deduced 
that a contract for transfer of a permit or to 
ply a Motor vehicle on a route permit held 
by another person is not -illegal or void be- 
cause such a transfer can be made with the 
permission of the transport authority and the 
transport authority is competent to grant such 
a permission. 

IL For reasons above I hold that the 
decree passed by the learned lower Court is 
quite proper and does not cause any apparent 
error. The appeal ‘is hereby dismissed with 
costs assessed at Rs. 150/-. 

Appeal dismissed. 
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TITO MENEZES JUDICIAL 
COMMISSIONER 


Wilfred D’Souza, Petitioner v. 
Menino Jesus Ferrao, Respondent. 

Election Petn. No. 2 of 1974, D/- 22-3- 
1975. . . 
(A) Representation of the People Act 
(1951), Section 83 (1) (a) — ‘Material facts’ — 
Meaning of — Bald statement about wrong re- 
jection or reception of votes — Not enough 
— Effect of non-compliance with the provision 
— Inspection of ballot papers cannot be al- 
lowed on vague allegations in this behalf — 
(Conduct of Election Rules, 1961, Rule 56): 


The word ‘material’ in the expression 


Francis 


‘material facts’ occurring in Section 88 (1) (a) 


means necessary for the purpose of formulat- 
ing a complete cause of action. AIR 1958 
Madh Pra 168, Foll. (Para 5) 

It is well settled that the statutory re- 
‘quirements of election law must be strictly 
observed. (Para 8) 

A mere allegation that the petitioner sus- 
pects or believes that there has been an im- 
proper reception or rejection of votes would 
not be sufficient to support an order for ins- 
pection. AIR 1964 SC 1249 and AIR 1966 
SC 778 and AIR 1954 SC 210 Rel. on. AIR 
1968 Goa 53 and AIR 1963 Mad 390 and 
ATR 1969 Bom 177 and‘AIR 1957 SC 444 
and AIR 1978 SC 2158 and AIR 1974 SC 
66, Distinguished. (Para 6) 

(B) Representation of the People Act 
(1951) Section 83 (1) (a) — Conduct of Elec- 
tion Rules (1961), Rule 42 — “Tendered votes’ 
— Scrutiny of — When can be ordered. 
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ALR. 


The mere mention that the vote is a 
“tendered vote” is sufficient disclosure of facts 
material within Section 88 (1) (a) provided of- 
course, that, the number of tendered votes: is 
higher than the difference between the votes 
polled by the petitioner and those polled by 
the respondent. As long as there is a possi- 
bility of the counting of tendered votes up- 
setting the result of the election, the mere 
mention of the existence of tendered votes — 
furnishes material particulars within Section ` 
83 (1) (a) The basic difference is that in 
cases of tendered votes what is asked for is 
the counting and not the re-counting: of the 
votes and it is elementary that every candidate 
has the right to the counting of the votes poll- 
ed and the tendered votes may have to be 
counted if their number is such that a possi- 
bility exists of changing the result of the 


_count by the Returning Officer. AIR 1968 


Punj 173 (FB), Rel. on.’ (Para 17) 


Cases Referred: Chronological Paras 
AIR 1974 SC 66 = (1974) 1 SCR 822 13 
AIR 1978 SC 2158 = (1974) 1 SCR 52 12 
AIR 1969 Bom 177 = 70 Bom LR 466 + 11 
AIR 1968 Goa 53 9: 
AIR 1968 Punj 173 = 70 Pun LR 57 (FB) 17 


AIR 1966 SC 773 = (1967) 1 SCJ 762 7 
AIR 1966 All 20 = 1964 All LJ 875 8 9 
AIR 1964.SC 1249 = (1964) 6 SCR 238 6,9 
AIR 1963 Mad 890 = (1963) 2 MadLJ1 9 


m 
Avs 


AIR 1958 Madh Pra 168 = 14 Ele. LR 147 5 
AIR 1957 SC 444 = 1957 SCR 370 ll 
AIR 1954 SC 210 = 1954 SCR 892 8 


Ataide Lobo, for Petitioner; J. Dias, for 
Respondent. i 


ORDER:— The petitioner and the res- 
pondent were candidates for the by-election to ` 
the Benaulim Assembly Constituency held for 
filling up the vacancy caused by the death of 
Vassudev Sarmalkar. When the votes were 
first counted by the Returning Officer the 
total number of valid votes recorded in favour 


‘of the petitioner were 4,656 and those in 


favour of the respondent, 4,654. Two hundr- 
ed and thirty four ballot papers were rejected. 
After the recount was held at the request of 
the respondent it was found that the total 
number of valid votes in favour of the peti- 
tioner were 4,651 and those in favour of the 
respondent were 4,652. In this first re-count 
seven more ballot papers were rejected. A 
second re-count was made on the application 
of - the petitioner and on this re-count the 
total number of votes for the petitioner were 
found to be 4,650, those in favour of the res- 
pondent 4, 652 and the number of rejected 
ballot papers was one. 
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the Court and the matter was adjourned for 
confirmation of the sale after 80 days i. e 
after 28-7-1967. 


5. Before the said date of 28th July - 


1967 arrived, the Respondent-Judgment-debtor 
filed his objections to the sale as found at 


Ex. 10, Reference to this application raising. 


objections shows that it raised two grounds, 
one relating to sale price alleging that the 
said sale price was inadequate as the property 


was worth Rs. 22,000/-. The other ground re- ` 


lated to the dues which a decree-holder could 
claim under the decree. The first ground was 
given up while the second ground was decid- 
ed against the judgment-debtor by the Execut- 
ing Court. The point to be noted with regard 
to this objection application Ex. 10 is that it 
did not raise any objection to the effect that 
the sale should not be confirmed as the Judg- 
ment-debtor was not served with any notice 
contemplated by sub-rule (2) of Rule 66 of 
Order 21. After disposing of this application 
Ex. 10 the Executing Court confirmed the 
sale under Rule 92 of Order 21 on Ist August 
1967. 


6. Being aggrieved by this, the judg- 
ment-debtor approached the Court of the 
District Judge, Amreli in appeal. During the 
course of the hearing of that appeal, the judg- 
ment-debtor’s advocate raised a contention 
that the sale proceedings were vitiated because 
the judgment-debtor was not served with any 
notice under sub-rule (2) of Rule 66 before 
settling the terms of sale proclamation. Though 
this ground was not raised before the Execut- 
ing Court, the learned District Judge thought 
that it was purely a ground of law. He, there- 
fore, allowed the judgment-debtor to raise 
that ground and came to the conclusion that 
the sale proceedings were vitiated because the 
Executing Court had failed in issuing any 
notice to the judgment-debtor under Rule 66 
(2) before settling the terms of the said sale 
proclamations. Before the learned District 
Judge the decree-holder raised a contention 
that the sale could not be set aside without 
joining the auction-purchaser as a party to the 
proceeding. The learned District Judge reject- 

-` ed this contention on the ground that the 
matter was covered not by Rule 90 of Order 
21 C. P. Code but by Section 47 thereof. 


7. Being aggrieved by the above 


referred decision of the learned District Judge, 
the Decree-holder as well as the auction-pur- 
chaser preferred separate second appeals to this 
Court. These Second Appeals were register- 
ed as Appeals Nos. 706 and 707 . of 1968. 
These appeals came up for hearing before S. 
H. Sheth, J. who took the view that the want 
of notice to the judgment-debtor under Rule 
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Babubhai v. Vora Daudji (Mehta J.) - 
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66 (2) of Order 21 amounted to a jurisdic- 
tional error as well as an illegality which 
vitiated the subsequent sale proceedings. He, 
therefore, confirmed the order passed by the 
learned District Judge, with the result that 
the Decree-holder as well as the Auction-pur- 
chaser have preferred these letters Patent Ap- 
peals. It should be noted here that the learn- 
ed Single Judge has, in taking the above stat- 
ed view, relied upon the decision given by 
Mudholkar J. in Dada Narayan Thakre v. 
Jaichand Nagorao reported in AIR 1958 Bom 
278 as well as the decision given by Bose 
J:: in Narayan Purushottam Bansod v. Ram- 
chandra Mudgalji AIR 1948 Nag 177. 


8. As already stated above, it is an 
admitted position that before issuing the sale 
proclamations the learned Judge of the Ex- 
ecuting Court has not issued any notice to 
the judgment-debtor as contemplated by Rule 
66 (2). The question therefore, is what is 
the effect of the want of this notice? Can it 
be said that for want of this notice subse- 
quent proceedings of ‘sale are rendered void, 
or can it be said that they are rendered void- 
able. If it is held that the Executing Court 
had no jurisdiction to sell the mortgaged pro- 
perty, without issuing notice to the judgment- 
debtor under rule 66 (2), the subsequent pro- 
ceedings of sale must be declared as void ab 
initio, But if it is held that want of notice 
under Rule 66 (2) is a material irregularity 
which does not touch the jurisdiction of the 
Court to proceed with the sale, then the sub- 
sequent sale proceedings would not be void 
though they would be voidable at the instance 
of the judgment-debtor under Rule 90 of 
Order 21 C. P. Code. This Rule 90 of O. 21 
provides that where any immovable property 
has been sold in execution of a decree. the 
decree-holder, or any: person whose interests 
are affected by the sale, may apply to the Court 
to set aside the sale on the ground of material 
irregularity or fraud in publishing or conduct- 
ing it.- This Rule is governed by a proviso 
which shows that no sale shall be set aside 
on the ground of irregularity or fraud unless, 
upon the facts proved, the Court is satisfied 
that the applicant has sustained substantial in- 
jury by reason of such irregularity or fraud. 
However, if it is believed that the subsequent 
sale proceedings were void ab initio, on ac- 
count of the fact that notice contemplated by 
Rule 66 (2) was not issued to the judgment- 
debtor then the matter would be governed 
by Section 47 of the Civi] Procedure Code. 

9. On perusal of the reported deci- 
sions we find that the Courts in our country 
are divided on the question whether such de- 
fects in the proceedings are void or voidable. 
While on one hand the High Courts of Kerala, 
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Lahore, and Andhra Pradesh have taken the 
view that want of notice to judgment-debtor 
under Rule 66 (2) renders the subsequent sale 
proceedings voidable (See' Kuttikrishna: Nair 
v. Madhavan Nair, AIR 1959 Ker 382; N. 
Chellayyan v. G. Pillai, AIR 1971 Ker 9 (FB); 
Kanhya Lal v. Megh Raj AIR 1927 Lah 84; 
Hara Singh v. Labh Singh, AIR 1935 Lah 
962; and Satyanarayanamurthy v. Bhavana- 
rayana, AIR 1957 AP 185 (FB)), the High 
Courts of Nagpur and Punjab have taken the 
view that such sale proceedings are void ab 
initio. (See Narayan Purshottam v. Ram- 
chandra Mudgalji AIR 1948 Nag 177 and Bal- 
want Rai v. Amrit Kaur, AIR 1961 Punj 495). 
The Court of Bombay has taken different 
views in three decisions which are Dada Nara- 
yan Thakre v. Jaichand Nagorao (AIR 1958 
Bom 278), Sundrabai v. M. M. Gokhale (ATR 
1959 Bom 178); and Sundrabai Ramchandra 
v. Anandrao (75 Bom LR 198) = (AIR 1973 
Bom 301). In Dada Narayan’s case Mudhol- 
kar, J. has held, relying upon the decision 
given by Nagpur- High Court in 
AIR 1948 Nag 177, that want of notice to the 
judgment-debtor as contemplated by Rule 66 
(2) Order 21 goes to the root of the jurisdic- 
tion of the Court, and therefore, the subse- 
quent sale is a nullity. In Sundrabai v. M. 
M. Gokhale, Miabhoy, J. has held that non- 
service of notice under Rule 66 (2) on the 
judgment-debtor amounts to a materia] ir- 
regularity, while in Sundrabai v. Anandrao, 
a Division Bench of the Bombay High Court 
has recently held that provisions as to the 
notice. contained in Order 21, Rule 66 (2) C. 
P. Code is directory and not mandatory and 
therefore, non-service of notice upon the judg- 
ment-debtor thereunder wil] render the subse- 
quent sale voidable at the instance of the 
judgment-debtor who is required to prefer an 
application for setting aside the sale under 
Order 21 Rule 90 of the Code and he would 
only succeed on proving substantial injury to 
him. Thus, the latest view taken by the 
Bombay High Court is that a defect of this 
type does not render the subsequent sale pro- 
ceedings void ab initio. So far as Madras 
High Court is concerned, different views are 
taken. by the High Court in different deci- 
sions, An earlier decision of that High Court 
in Neelu Neithiar-v. Subramania, AIR 1920 
Mad 481, it was held that failure to give 
notice to the judgment-debtor before settling 
a proclamation of sale would not of itself in- 
validate the sale. Such a view was taken by 
that High Court in two subsequent decisions 
reported in ATR 1945 Mad 499 and AIR 1952 
Mad 377. However, in a subsequent decision 
in Jagannath v. Perumal Naidu, AIR 1955 
Mad 233, a contrary view was taken holding 
that where the judgment-debtors were not serv- 


Babubhai'v. Vora Daudji (Mehta J.) - 


A.I. R 


ed with notices, under Order'21 Rule 66 the 
entire sale proclamation and the subsequent 
sale held in their absence should be deemed 
to. be absolutely. nul] and void ‘ab initio’ in 
which case. the rights in the properties of the 
judgment-debtors will not pass to the pur- 
chaser at all. This latter decision reported 
in AIR 1955 Mad 283 of course does’ not 
refer to the above referred previous decisions 
of that very High Court. Thereafter in Karu- 
nakaran v. Chathu, reported in ATR 1956 Mad 
281 that very Court held that normally a mere 
failure to issue a notice under Order 21 Rule 
66 to the judgment debtor would not make 
the sale null and void but would only be an 
irregularity, especially if the evidence shows 
that the judgment debtor was very well aware 
of the sale proclamation and the sale, even 
though a notice under Order 21 Rule 66 was 
not given to him. This review of the different 
decisions given by the different High Courts 
in our country shows that al] the High Courts 


-have not shared the same view on this point. 


10. We do not propose to discuss all 
these conflicting decisions. But we may men- 
tion that for the proposition that lack of notice 
under Rule 66 (2) of O. 21 to the judgment- 
debtor renders the subsequent sale proceed- 
ings void ab.initio, the leading decision is that 
of Bose, J, in.the above referred case reported 
in AIR 1948 Nag 177. For the contrary view, 
exhaustive treatment is found ini the, Bombay 
case .reported in 75 Bom LR 198 = (AIR 
1978 Bom 801) to which reference is already 
made above. “a 


il. The learned -Single Judge out of 
whose judgment these appeals are preferred, 
has mainly. relied upon the decisions given 
by Mudholkar, J. in AIR 1958 Bom 278, who, 
in his turn, has relied upon the decision given 
by Bose, J. in AIR 1948 Nag 177. We shall, 
therefore; first shortly discuss - the reasons 
which have guided Bose, J. in coming to the 
above referred conclusion: ' This judgment is 
mainly based on the reasoning that the issué 
of. notices is a fundamental part ‘of the. pro- 
cedure of Courts in most cases and this aspect 
of the matter touches jurisdiction of the Court 
because as a general rule the: power.and au- 
thority to try a case at all does not arise until 
the other side has been afforded an opportu: 
nity of appearing and being heard. After 


taking this observation, Bose, J. has proceed- 


ed’ to consider the provisions ‘contained in 
Order 21, Rule 22 of the C. P. Code which 
deals with the initial issue of notice of an 
execution application. If a reference is made 
to the terminology employed by the legisla- 
ture in Rule 22 of Order 21 it will be found 
that even that Rule’ uses the word “shall” in 
connection with the notice which is required 
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to be issued: to the judgment-debtor, Bose, 
i. has construed this word ‘shall’ as giving a 
mandate and since even Rule 66 of Order 21 
uses the word ‘shall’ in connection with the 
_ notices which are required to be issued under 
sub-rule (2) of Rule 66 Bose, J. has come to 
the conclusion that even while construing Rule 
66 (2) the word ‘shall’ should be construed as 
. giving a mandate for issuing a notice to the 
judgment-debtor for the purpose of settling 
the terms of sale proclamation. 


12. In view of this reasoning the first 
question which arises to be considered is 
whether jurisdiction of the Executing Court to 
order sale of an immovable property is de- 
pendent upon the issue of a notice contem- 
plated by Rule 66 (2) of Order 21. 

13. If we examine the scheme of 
Order 21 C. P. Code it becomes clear that 
after the execution proceedings are under- 
taken, the Executing -Court gets jurisdiction 
to sell a particular property under the provi- 
sions of Rule 64. In case of final decree for 
sale of the mortgaged property, the jurisdic- 
tion to order sale of the mortgaged property 
arises out of the terms of the decree passed 
under Order 84 Rule 5 C. P. Code. Thus, it 
is clear that the Executing Court gets jurisdic- 
tion to sell a particular property in execution 
of a decree. passed by the Court either under 
Order 21 Rule 64 or under the terms of the 
decree which is- sought to be executed. It is 
only after the Court passes the order of sale, 
either pursuant to Rule 64, or pursuant to 
the terms of the decree, that the question 
of issuing proclamation of sale by public auc- 
tion under Rule 66 arises. This is even other- 
wise evident from the opening words of sub- 
rule (1) of Rule 66 viz. “where any property 
is ordered to be sold by public auction”. What 
sub-rule (2) of R. 66 contemplates is merely a 
procedure to settle and draw up the details of 
the said sale proclamations. It is this proce- 
dure which contemplates notice to the judg- 
ment-debtor. Thus, the purpose of issuing 
notice to the judgment-debtor is obviously to 
ascertain the correct details regarding the- pro- 
perties proposed to be sold so that the pur- 
chaser at the auction could know the nature 
and the value of the property which is put to 
the auction and the judgment-debtor himself 
can point out to the Court the details which 
are necessary for preserving his interest dur- 
ing the course of the auction. Thus the pur- 
pose for which this notice is required to be 
issued is not to invest the Executing Court 
with any jurisdiction to proceed: with the auc- 
tion sale. This jurisdiction is already there 
with the Executing Court either on account of 
the provisions contained in Rule 64 or on ac- 
count of the terms of the decree which is 
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sought to be executed. Therefore, in our 
opinion, it would not be correct to say that 
the Executing Court gets jurisdiction to sell 
a particular property only after the notice con- 
templated by sub-rule (2) is issued. On this 
point, therefore, we find ourselves unable to 
accept the views expressed by Bose, J. in 
AIR 1948 Nag 177 and by Mudholkar, J. in 
AIR 1958 Bom 278. It follows therefore, that 
the sale proceedings cannot be declared’ void. 
on the ground that these proceedings are ren- 
dered without jurisdiction. for want of notice 
under Rule 66 (2) of Order 21. 


14, However, this does not settle the 
problem because the question which stil] re- 
quires to be considered is whether the want 
of such a notice renders the further proceed- 
ings of sale illegal or irregular. The answer 
to this question depends upon the considera- 
tion whether the provision as regards notice 
contained in sub-rule (2) of Rule 66 is manda- 
tory or directory. Bose, J. and Mudholkar, 
J. have, in the above referred cases, construed 
this provision as mandatory in character. If 
this view is accepted then lack of notice under 
rule 66 (2) would render subsequent proceed- 
ings of sale illegal and hence void even though 
it is believed that the Court had jurisdiction 
to put the property to sale. But if this view 
is not accepted, then the want of notice under 
Rule 66 (2) would result in a material irre- 


gularity which would render the sub- 
sequent proceedings for sale voidable. 
For such voidable proceedings, remedy 


for the aggrieved party would be on 
a motion under Rule 90 of Order 21 to which 
the reference is already made above. 


15. It is clear from the judgment of 
Bose, J. in AIR 1948 Nag 177 that he has 
considered the provisions regarding the notice 
under sub-rule (2) on an analogy of Rule 22 
of Order 21 and the use of the word ‘shall’ 
in connection with the issuance of the notice. 


16. Rule 22 of Order 21 provides 
that except where notice is dispensed with 
under the proviso attached to sub-rule (1), the 
Court executing the decree ‘shall’ issue a notice 
to the person against whom the execution is 
applied for, if the application for 
execution is made more than one year 
after the date of the decree or if it is made 
against the legal representatives of the Judg- 
ment-debtor. Privy Council has observed in 
Rughanathdas v. Sunderdas ILR 42 Cal 72 
= (AIR 1914 PC 199) construing this rule, 
that notice contemplated by it.affords the 
very foundation of jurisdiction. This is in 
view of the fact that if an application for 
execution is made more than one year after 
the date of the decree the person against 
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whom the execution is applied for, must be 
served with a notice of the execution. But 
in our opinion rule 66 of Order 21 does not 
contain any similar provision, and as already 
noted above, the Executing Court derives its 
jurisdiction to sell a particular property from 
the provision of Rule 64 and not from the fact 
that the notices contemplated by sub-rule (2) 
of Rule 66 are issued and served. In our 
opinion, therefore, the analogy of Rule 22 
Order 21 would not help us in construing 
Rule 66 (2) C. P. Code. 


“17. It is true that R. 66 (2) uses the 
word ‘shall’ with reference to the issuance of 
notice. But it is now well settled that the 
words ‘shall’ and ‘may’ do not necessarily im- 
ply that whenever they are used, the direc- 
tions given through their use should always 
be construed as mandatory or directory. While 
construing these words, the Court has to find 
out .the intention of the legislature as found 
from the subject-matter, its object, and its 
relation to the general object of the statute. 


If we apply these tests, it becomes 
evident that the object of Rule 86 
is to ascertain the details of the pro- 


perty which is ordered to be sold as accurate- 
ly as possible so that the purchaser at the auc- 
tion can get an accurate idea as to its valua- 
tion and nature and the judgment-debtor can 
get a fair price thereof. It is for the achieve- 
ment of this object that rule 66 not only con- 
templates a notice to the judgment-debtor and 
the decree-holder, but also provides in sub- 
rule (4) that for the purpose of ascertaining 
the matters to be specified in the proclamation 
the Court may summon any person whom it 
thinks necessary to summon, and may examine 
him in respect of any such matters and re- 
quire him to produce any document in his pos- 
session or power relating thereto. It is thus 
clear that the notice contemplated by sub-rule 
(2) serves the object of assisting the Court 
- jin ascertaining the correct details regarding 
the property. The rule about this notice is, 
therefore, merely procedural and its inadver- 
tent infringement would not render such pro- 
ceedings void. It should, however, be noted 
that a judgment-debtor has a right to be heard 
before the terms of the proclamation sale are 
settled. Therefore, unless he waives that 
right or acquiesces in the non-issuance -of 
notice to him he is entitled to get the sub- 
sequent proceedings set aside under Rule 90 
by showing that want of notice to him has 
resulted in substantial injury. In other words, 
subsequent proceedings are voidable for want 
of notice under sub-rule (2) of Rule 68 and 
therefore, it follows that want of notice under 
sub-rule (2) results in a material irregularity 
and not in an illegality. In this connection 
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we may profitably refer to the test applied by 
the Supreme Court in Dhirendra Nath v. 
Sudhir Chandra, AIR 1964 SC 1300 to deter- 
mine whether a particular defect renders cer- 
tain proceedings a nullity or whether they 
result in irregularity. In that case Section 35 
of Bengal Money Lenders Act (X of 1940) 
provided that certain facts should be stated in 
the proclamation issued under Order 21 Rule 
66 and therefore, the question which arose 
before the Supreme Court was whether the 
sale held in contravention of the provisions of 
the said Section 35 was a nullity or not. While 
considering this question the Supreme Court 
has observed that the safest rule to determine 
what is an irregularity and what is nullity is 
to see whether the party can waive the ob- 
jection; if he can waive it, it amounts to an 
irregularity; if he cannot, it is a nullity, Ap- 
plying this test to the facts of the present 
case, the question is whether the Respondent 
Judgment-debtor could or could not have 
waived the notice under sub-rule (2) of Rule 
66. Obviously he could have waived that 
notice and even in the decision given by Bose, 
J. in Narayan Purshottam’s case reported in 
AIR 1948 Nag 177, it has been observed that 
all that Rule 66 Order 21 requires is that the 
judgment debtor should have been noticed in 
one way or the other and therefore, if the 
judgment-debtor is noticed under Order 21 
Rule 22 or appears at a previous stage, then 
it is not necessary to notice him again under 
Order 21 Rule 66. The learned Judge has 
further observed that it is enough that a date 
of which he has either constructive or actual 
notice be fixed for the drawing up and issue 
of the proclamation. It is thus clear that if 
the notice contemplated by Rule 66 (2) could 
be avoided by the Respondent Judgment-de- 
btor the want of that notice would amount to 
merely an irregularity, redress against which 
can be availed of under Order 21 Rule 90. 
In this connection Shri Parikh who appears 
on behalf of the Respondent relied upon the 
decision given by the Supreme Court in Gaja- 
dhar Prasad v. Bhakta Ratan, AIR 1973 SG 
9593. In that case the Supreme Court has 
held that mere mention by the execution 
court in the sale proclamation of the valua- 
tion of the properties sought to be attached 
as stated by the decree-holder, without as- 
signing any reason for the non-mention of 
of the valuation as put by the judgment- 
debtor was material irregularity when the 
judgment-debtor suffered substantia] injury 
by the sale. We fail to understand how 
this decision can be pressed into service for 
the proposition that want of notice contem- 
plated by Rule 66 (2) to the judgment-debtor 
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would result in an illegality which would 
vitiate the subsequent proceedings for sale. 


18. We get further support for the 
view which we are taking from the provisions 
contained in R.90of O.21. We find that 
rule 90 is so worded that it completely covers 
the proceedings contemplated by Rule 66 of 
Order 21. As already observed, Rule 90 en- 
ables a person whose interest is affected by the 
sale of immovable property in execution of a 
decree, to apply to the Court to set aside the 
said sale on the ground of material irregula- 
rity or fraud “in publishing or conducting” the 
said sale. Therefore, if in a particular case 
any irregularity is found in publishing a sale, 
the matter would be covered by Rule 90. The 
question, therefore, is whether want of notice 
under Rule 66 (2) to the judgment-debtor is 
an irregularity ‘in publishing’ the sale in court 
auction. The word ‘publishing’ refers to what 
is done after an order for sale is made, but 
before the actual conduct of sale. As already 
noted above, in this case order to sell the 
mortgaged property in auction was made by 
the Court as early as 4-5-1967. The procla- 
mations were issued under Order 21 Rule 66, 
thereafter on 6-5-1967. Proclamations of sale 
which are settled under Rule 66 Order 21 
obviously constitute a step in publication of 


sale. This is quite evident not only from the - 


prescribed form of proclamations to be issued 
under Rule 66, but also from the wordings of 


Rule 66 itself. In Kandaswami v. Narasimha - 


Aiyar, AIR 1952 Mad 582, a Division Bench 
of Madras High Court has held that word 
‘publishing’ which appears in Rule 90, refers 
to what is done antecedent to the actual con- 
duct of sale but subsequent to the order direct- 
ing the sale. The same view is taken by a 
Full Bench of Andhra Pradesh High Court 
in the above referred decision reported in 
AIR 1957 Andh Pra 185 (FB). We are, there- 
fore, of the opinion that the settlement of 
proclamations under O. 21 R. 66 is a step in 
publishing the sale of the property which is 
sought to be auctioned. Mudholkar, J. has 
taken a different view on this point in his 
above referred decision given in Dada Narayan 
v. Jaichand (AIR 1958 Bom 278). But Miya- 
bhai, J. has taken this view in the subsequent 
decision given by him in Sundarbai v. M. M. 
Gokhale AIR 1959 Bom 178 (Supra) as will 
be clear from his following observations: 

“In my opinion, the moment any further 
proceedings are started by the Court after 
an Order for sale under Order 21 rule 64 is 
made, the Court necessarily takes all those 
proceedings in order that the prospective sale 
may be proclaimed, and, in my opinion, a 
notice under Order 21 mle 66 to the judg- 
ment-debtor is an important step towards the 
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preparation and the publication of the sale, 
N, ; I have come to the conclusion that 
an issue of a notice under Order 21 Rule 68 
is a step which is taken by the Court in pub- 
lishing the sale, and, therefore, it is quite 
clear that if that notice has not come to be 
served upon the judgment-debtor, then, the 
irregularity must be considered to be one 
ies has occurred in the publication of the 
e. 


In this connection we may point out that in 
an earlier decision of the Bombay High Court 
in Parashram Hanmanta Patil v. Balmukund 
Lachiram Marwadi, (1908) ILR 82 Bom 572, 
it was held that irregularity resulting from 
non-issue of a notice to a party before pro- 
clamations ‘are issued is anterior to the pub- 
lishing or the conduct of the sale. But this 
decision would not apply to the facts of the 
present case because it was given under the 
provisions of the old Civil Procedure Code of 
1882 which did not contain the provisions 
similar to the sub-rule (2) of Rule 66. Thal 
being the position the irregularity which thel 
learned Judge of the Executing Court has 
committed in this case in not serving the judg- 
ment-debtor with any notice under Rule 66 (2) 
Order 21, is committed in publishing the sale 
and is, therefore, curable by invoking the pro- 
visions of Rule 90 of Order 21 provided the 
judgment debtor has suffered substantial in- 
jury. 


19. What now remains to be cond 
sidered is what is the effect of the above not- 
ed irregularity which is a material irregularity. 
If the matter is covered by Rule 90 of O. 21 
the judgment-debtor would succeed only if he 
could prove that as a result of this irregula- 
rity he has suffered substantial injury. In this 
case, the fudgment-debtor contended by his 
application Ex. 10 that the property has not 
fetched proper price but this contention was 
given up by him. There was no other mate- 
rial produced by him to show that as a result 
of the want of notice under Rule 66 (2) he 
has suffered any substantial injury. Under the 
circumstances we hold that there are no 
grounds for setting aside the auction sale. 


20. Shri Hathi, who appears on be- 
half of .both the appellants contended that 
the, learned District Judge ought not to have 
set aside the sale without joining the pur- 
chaser as a party to this proceeding. Even 
if the matter was covered by Section 47 of 
the C. P. Code, we find that there is good 
deal of substance in this contentlon of Shri 
Hathi because even if the matter falls under 
Section 47 C. P. Code the purchaser at a sale 
in execution of a decree is a party to the pro- 
ceedings (Vide explanation attached to Sec- 
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tion 47). Under these circumstances we are 
of the opinion that the learned District. Judge 
should have decided the matter only after 
joining the auction purchaser as a party to 
the proceedings. 


In the result, we find that both these 
appeals should succeed. These appeals are 
allowed and the order passed by the learned 
Single Judge is set aside. The order of the 
Executing Court is restored. There shall be 
no order as to costs of these appeals. 


Appeals allowed. 
iz 
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Tribhovandas Khushaldas and others, 
Petitioners v. Mulchandbhai Damodardas, Op- 
ponent. 

Civil Revn. Appln. No. 759 of 1972, D/- 
17-8-1974.°*' i 


(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947) (as ap- 
plied to Gujarat), Section 18 (1) (hh) — Re- 
asonable and bona fide requirement — Tenant 
cannot repel landlord’s case under CL (hh) by 
invoking Cl. (g). 


Where the landlords have .invoked Cl. 
(ah) of sub-section (1) of Section 18 it is not 
open to the tenant to repel their case by in- 
voking Cl. (g) of sub-section (1) of Sec. 18. If 
the Court has recorded the conclusion, on ap- 
preciation of evidence, that the plaintiffs have 
the means, the capacity and the intention to 
immediately demolish the suit premises and 
to erect a new building on the.premises which 
he seeks to demolish, the only conclusion 
which can be recorded is that their require- 
ment is both reasonable and bona fide. By 
mixing up consideration of Clause (bh) 
with Clause (g) of sub-section (1) of 
Section 18 decree for possession cannot be re- 
fused to the plaintiffs. AIR 1964 SC 1676, 
Expl. j 

Where the rent-note does not state for 
what purpose the suit premises were let out 
to the defendants, the purpose for which the 
suit premises were let to the defendant can 
be legitimately inferred from the use of the 
suit premises which the defendants have been 
making. Civ. Rev. Appl. Nos. 268, 264 and 


*(Only portions approved for reporting by the 
High Court are reported here). 


©e(Against order of V. H. Thakore Asst. J. 
Surat in Civil Appeal No. 804 of 1970). 
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266 of 1970 D/- 10-7-1974 (Guj), Foll. 
(Para 10) 
The argument that the expression “re 
sidential tenements” connotes a building situ- 
ate in a residential zone irrespective of whe- 
ther it is used for residential or non-residen- 
tial purpose cannot be accepted. If a build- 
ing which is sought to be demolished by a 
landlord has no residential] tenements, then 
the requirement that he shall construct not 
less than two times the number of residential 
tenements has no application. The Court is 
therefore, in error in concluding that’ since 


“the plaintiffs do not want to construct the new 


building with not less than two times the 
number of residential tenements therein for 
the purpose of letting them out to the tenants, 
the plaintiffs’ requirement of the suit pre- 
mises for the purpose of cl. (hh) of sub-section 
(1) of Section 18 is not reasonable and bona 
fide. ‘(Para 18) 
After having satisfied the requirement of 
law if a landlord wants to occupy a part of 
the building, it cannot be said for that reason 
that his reasonable and bona fide requirement 
within the contemplation of cl. (hh) of sub- 
section (1) of Section 13 is a motivated re- 
quirement or is a dishonest requirement. 
(Para 14) 
The provisions of Section 18 (1) (g) do 
not project themselves into a case under sec- 
tion 18 (1) (hh) merely because the landlord 
states that he wants to occupy:a part of the 
new building which he seeks to construct after 
demolishing the old one, if the landlord ‘satis- 
fies other requirements laid down in sub-sec- 
tion (3A) of Section 18, (Para 14) 
Cases Referred: Chronological Paras 


(1974) Civil Revn. Applins. Nos. 268, 264 and 


268 of 1970 D/- 10-7-1974 (Guj) ll 
(1971) 12 Guj LR 229 = 1971 Ren CJ 
662 18, 14 


AIR 1964 SC 1676 = (1964) 8. SCR 1 9,14 
ATR 1952 Mad 413 = (1952) 1 Mad LJ 890 
(FB) 11 


N. R. Oza with S. N. Shelat, for Peti- 
tioners; I. C. Bhatt, for Opponent. 

ORDER:— The plaintiffs filed the pre- 
sent suit against the defendant for recovering 
possession of the suit premises on the ground 
that they reasonably and bona fide require 
them for the immediate purpose of demolition 
and that such demolition is to.be made for 
the purpose of erecting a new building. The 
defendant in his turn contended that the suit 
was barred by res judicata. 

a 9. The learned Trial Judge negativ- 
ed the defendant's contention that the suit was 
barred by res judicata. On merits he held that 
the suit premises are required by the plaintiffs 
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reasonably and bona fide for the immediate 
purpose of demolition. However, he record- 
ed the conclusion that the plaintiff did not 
want to demolish it for the purpose of erect- 
ing a new building. In view of his last- 
mentioned finding he dismissed the suit. ` 

3. The plaintiffs appealed against that 
decree to the District Court The learned 
Appellate Judge confirmed the findings re- 
corded by the learned Trial Judge and dis- 
missed the appeal, 

4, It is that appellate decree which 
is called in question by the plaintiffs in this 
Civil Revision Application. : 

5. Mr. Oza, who appears for the 
plaintiffs, has contended that the learned Ap- 
pellate Judge was in error in holding that the 
plaintiffs do not require reasonably and bona 
fide ‘the suit premises for the immediate pur- 
pose of demolition in order to construct a new 
building there. He has further contended 
that the learned Appellate Judge was in error 
in mixing up the consideration of Section 18 
(1) @ na Section 18 (1) (bh). 

x x x x x 

A The findings and the observations 
made by the learned Appellate Judge and re- 
produced above go to show that the plaintiffs 
have made all preparations for immediately 
demolishing the suit premises and for con- 
structing a new building thereon. They also 
show that the plaintiffs have the means and 
the capacity to do so. 

:' The learned Appellate Judge has, 
however, ‘recorded the conclusion that the 
plaintiffs requirement is not bona fide and 
reasonable because the plaintiffs themselves 
want to occupy a part of the new building. 
That is what he describes -as the ulterior 
motive of the plaintiffs. In my opinion, while 
considering the case under Sec. 18 (1) (bh) 
the learned Appellate Judge has erroneously 
mixed up with it the consideration of the pro- 
visions of Section 13. (1) (g). -The require- 
ment which Section 13 (1), (g) contemplates 
must be reasonable and bona fide. Similarly, 
the requirement which Section 18 (1) (hh) 
contemplates must also -be reasonable and 
bona fide. However, the purpose. of require- 
ment so far as section 18 (1) (g) is concerned 
is different from the purpose of the require- 
ment so far as.Section 18 (1) (hh) is concern- 
ed. Both clause (g) and.clause (hh) protect 
the tenants. Sub-section (2) of Section 18 
protects the tenant where possession of the 
premises is sought by the landlord from - his 
tenant under clause (g) of sub-section (1) of 
Section 18. When the landlord seeks posses- 
sion of the premises under clause (hh) of sub- 
section (1) of Section 18. the tenant is firstly 
‘protected -by the obligation cast upon the 
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Jandlord under sub-section (2A) of Section 18 
and secondly he is protected by Sec. 17-B 
which confers upon. him the right to oc- 
cupy a tenement in the new building. The 
learned: Appellate Judge appears to have been 
overwhelmingly imfluenced by. the decision 
of the Supreme Court in Ramniklal’s case 
AIR 1964 SC 1676 (supra). In that case the 
landlord had sought possession of the premises 
on the ground that he required them reason- 
ably and bona fide for his own occupation 
after demolishing them. It was contended on 
behalf of the tenant in that case that since 
the landlord wanted to demolish the premises 
the case was governed by clause (bh) of sub- 
section (1) of Section 18. This was the argu- 
ment: which the Supreme Court negatived. 
The claim which the landlord had made in 
that case was based upon his reasonable and 
bona fide requirement as contemplated by 
clause (g) of sub-section (1) of Section 18. In 
that context the Supreme Court has observed 
that once the landlord establishes that he re- 
asonably and bona fide requires the premises 
for his occupation, he. is entitled to recover 
possession of it from tenant in view of . the 
provisions of sub-cl. (g) of Section 18 (1) ir- 
respective of the: fact whether he would oc- 
cupy the premises without making any altera- 
tions to them or after making the necessary 
alterations. It was also argued in that case 
that if the landlord wanted ‘to demolish the 
building after recovering possession thereof, 
it would not amount to his occupation of the 
building even though he might occupy it 
after having. demolished and reconstructed it. 
In that behalf the Supreme Court has explain- 
ed that occupation of the premises in clause 
(g) does not necessarily refer to occupation as 
residence, In its view, the owner can occupy 
a place by making use of it in any manner. 
Therefore, according to the Supreme Court, 
if a landlord after having obtained possession 
starts the work of demolition within the pre; 
scribed period, he can be said to have occupi- 
ed the premises in order to erect a building 
fit for his occupation. It is’true that the Sup- 
reme Court has observed in that case that 
what clause (hh) of sub-section (1) of Section 
18 contemplates is erection of a new building 
for the purpose of letting out to the tenants. 
The learned ‘Appellate Judge appears to havé 
been overwhelmingly influenced by that ob- 
servation of the Supreme: Court. He has 
overlooked the fact that in the aforesaid case 
the landlord had made a claim under Sec- 
tion 18 (Í) (g) and the tenant had tried to 
meet the landlord’s case by invoking clause 

(hh) of sub-section (1) of Section 18. In the 
instant case, the landlords have invoked clause 
(bh) of sub-section \(1) of Section 13 and the 
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tenant is trying to repel his case by invoking 
clause (g) of sub-section (1) of Section 13. If 
the requirements of clause (hh) of sub-section 
(1) of Section 13 are satisfied, decree for pos- 
-session has got to be passed in favour of the 
plaintiffs. The learned Appellate Judge has 
recorded the conclusion, on appreciation of 
evidence, that the plaintiffs have the means, 
the capacity and the intention to immediately 
demolish the suit premises and to erect a 
new building on the premises which he seeks 
to demolish. If that is so, the only conclu- 
sion which can be recorded is that their re- 
quirement is both reasonable and bona fide. 
By mixing up consideration of clause (hh) with 
clause (g) of sub-section (1) of Section 18 de- 
cree for possession cannot be refused to the 
plaintiffs. All that clause (hh) read with 
sub-section (8A) of Section 18 and Section 
17-B requires is that the landlord should con- 
struct the new building of a particular size 
and type and that the interests of the tenant or 
tenants against whom orders for possession 
are made must be protected. If the ingredi- 
ents laid down by Clause (hh) of sub-sec. (1) 
of Section 18 are satisfied and if the interests 
of tenants who are sought to be evicted are 
protected, then the only irresistible conclu- 
sion is that the decree for possession must be 
passed in favour of the plaintiffs. It is, there- 
fore, necessary to see in that context the pro- 
visions of sub-section (8A) of Section 13. It 
provides as follows:— 

“No decree for eviction shall be passed 
on the ground specified in clause (hh) of sub- 
section (1), unless the landlord produces at the 
time of the institution of the suit a certificate 
granted by the Tribunal under sub-section 
(8B) and gives an undertaking— 

(a) that the new building to be erected 
by him shall subject to the provisions of any 
rules, by-laws or regulations made by a local 
authority contain not less than two times the 
number of residential tenements, and not less 
than two times the floor area, contained in 
the premises sought to be demolished; 


(b) that the work of demolishing the 
premises shall be commenced by him not 
later than one month, and shall be complet- 
ed not later than three months, from the date 
he recovers possession of the entire premises; 
and 

(c) that the work of erection of the new 
building shall be completed by him not later 
than fifteen months from the said date: 

Provided that, where the Court is satis- 
fied that the work of demolishing the premises 
could not be commenced or completed, or 
the work of erection of the new building could 
not be completed, within time for reasons be- 
yond the control of the landlord, the Court 
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may by order extend the period by such fur- 
ther period, not exceeding three months at a 
time, as may, from time to time be specified.” 


10. In the instant case, the landlords 
have produced the certificate of the Tribunal 
constituted under sub-section (8B) of Section 
13 and also given to the Court the necessary 
undertaking. However, the point which has 
arisen for my consideration relates to the type 
of the building which the plaintifs seek to 
construct, It is the plaintiffs’ case that they 
will let out a tenement to the defendant and 
will occupy the rest of the building them- 
selves. The suit premises are business pre- 
mises. The defendant has been carrying on 
business there. Mr. Bhatt has tried to argue 
that though the suit premises are business pre- 
mises they should be regarded as residential 
premises because they are situate in a resi- 
dential zone. It is difficult to accept this 
argument advanced by Mr. Bhatt. The suit 
premises were let out to the defendant under 
the rent-note dated 16th February 1956, Ex. 
23. It does not state for what purpose the 
suit premises were let out by the plaintiffs to 
the defendant. There is no other evidence to 
show the purpose for which the suit premises 
were let out to the defendant. Therefore, 
the purpose for which the suit premises were 
let to the defendant can be legitimately infer- 
red from the use of the suit premises which 
the defendant has been making. 


il. It has been laid down by a Full 
Bench of the Madras High Court in T. Dakshi- 
namoorthy v. Thulja Bai AIR 1952 Mad 413 
(FB) that for the purpose of determining whe- 
ther a building is residential or non-residential, 
one has to bear in mind a few salient con- 
siderations: (1) Where there is an instrument 
of tenancy specifically and explicitly declaring 
the purpose of the letting as residential or 
non-residential, no difficulty generally arises; 
(2) where there is no such instrument of ten- 
ancy the question will have to be considered 
on the basis of direct evidence aliunde con- 
cerning the purpose of the letting which may 
be adduced in a case; (8) If no such evidence 
is forthcoming, the Court can look at the 
evidence concerning the user of the premises 
by the tenant down to the date of the appli- 
cation for eviction as acquiesced in by the 
landlord. Such user and such acquiescence 
afford a safe basis for an inference of agree- 
ment between the parties as to the purpose 
of the letting. I have accepted that test and 
applied it in Civil Revn. Applns. Nos. 263, 
964 and 266 of 1970 decided by me on 10th 
July 1974 (Guj). In view of the fact that the 
rent-note, Ex. 23 is silent on the point and in 
view of the fact that there is no evidence to 


1976 


show the purpose for which the suit premises 
were let by the plaintiffs to the defendant it 
is legitimate for me to infer the purpose from 
the use’ of the suit premises made by the de- 
fendant. The evidence shows that the 
defendant has been using the suit premises for 
business purpose. ` It is quite clear, therefore, 
that they are business premises. Bearing in 
mind this fact I have to see whether the re- 
quirement laid down by sub-section (8A) of 
Section 18 that when the landlord constructs 
a new building, it shall contain not less than 
two times the number of residential tenements 
and not less than two times the floor area, is 
satisfied. There is no doubt about the fact 
that the plaintiffs have given an undertaking 
to the Court that they shall construct in the 
new building not less than two times the floor 
area contained in the premises which are 
sought to be demolished. However, the diffi- 
culty has arisen because the plaintiffs have 
stated that after ‘having let out to the defen- 
dantatenement in the new building upon 
its construction’ they want to occupy the rest 
of it. If that is so, can it be said that. the re- 
quirement of the plaintiffs constructing not 
less than two times the number of residential 
tenements is satisfied? 


12. Mr. Oza has argued that that re- 
quirement is not applicable to business pre- 
mises. The expression used is “not less than 
two times the number of residential tene- 
ments”. It, therefore, presupposes that a 
building which is sought to be damolished 
contains residential tenements. In such a case 
it requires that in the new building to be 
constructed the number of residential tene- 
ments shall be double the residential tene- 
ments in the old building which has been de- 
molished. Now, a ‘tenement’ has been de- 


fined by sub-section (12) of Section 5 in the 


following terms:— 


“u 


tenement” means a room or group of 
rooms rented or offered for rent as a unit.” 
It is quite clear that if a building whose de- 


molition is sought by a landlord under clause ` 


(bh) of sub-seciton (1) of Section 18 contains 
residential tenements, then the landlord must 
construct in the new building double the 
number of such tenements for the purpose of 
letting them or offering them for rent to ten- 
ants. Unless a landlord gives such an under- 
taking, decree for eviction under clause (hh) 
of sub-section (1) of Section 18 cannot be 
passed. However, what will happen in a case 
where a building which is sought to be demo- 
lished has no residential tenements? It has 
been argued by Mr. Oza that to such a build- 
ing the aforesaid requirement of clause (a) of 
sub-section (8A) of Sec. 18 does not apply. 
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18. In support of this proposition he 
has invited my attention to the decision of 
this Court in Chimanlal Maganlal Shah v. 
Shantilal Chhaganlal Shah, (1971) 12 Guj LR 
229. It has been observed in that decision’ 
that the provisions of Section 13 (1) (hh) refer 
to all types of premises as defined in the 
Since “premises” include both residen- 
tial as well as non-residential premises, it can- 
not be said that the provisions of clause (hh) 
of sub-section (1) of Section 18 apply only to 
residential premises and not to other premises. 
Though clause (bh) of sub-section (1) of Sec- 
tion 18 is applicable to all premises—whether 
residential or non-residential—the provisions of 
clause (a) of sub-section (8A) of Section 13 in 
so far as they require the landlord to construct 
not less than two times the number of re- 
sidential tenements in the new building, ap- 
plies only to a residential building. That 
requirement of clause (a) of sub-section (8A) 
of Section 18 has no application to premises 
which do not have residential tenements. The 
argument raised by Mr. Bhatt that the ex- 
pression “residential tenements” connotes a 
building situate in a residential zone irrespec- 


‘tive of whether it is used for residential or 


non-residential purpose cannot be accepted. 
In my opinion, therefore, if a building which 
is sought to be demolished by a landlord has 
no residential tenements, then the requirement 
that he shall construct not less than two times 
the number of residential tenements has no 
application The learned Appellate Judge was, 
therefore, in error in reading clause (a) of 
sub-section (8A) of Section 18 with clause (g) 
of sub-section (1) of Section 18 and conclud- 
ing that since the plaintiffs do not want to 
construct the new building with not less than 
two times the number of residential tenements 
therein for the purpose of letting them out to 
the tenants, the plaintiffs’ requirement of the 
suit premises for the purpose of ‘clause (hh) of 
sub-section (1) of Section 18 is not reasonable 
and bona fide. i 


14. It may be noted that clause (a) 
of sub-section (8A) of Section 13 requires the 
landlord to construct not less than two times 
the number of residential tenements. A land- 
lord may construct a larger number of resi- 
dential tenements or he may construct a build- 
ing which will have two times the number of 
residential tenements contained in the premises 


- which he has demolished and also some more 


residential accommodation. If a landlord after 
having constructed such a building lets out 
in the new building double the number of 
residential tenements contained in the pre-: 
mises which he has demolished and occupies 
the rest of the building himself, even then the 
provisions of -clause (g) of sub-section (1) o 
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Section 18 do not come into play. at all. After 
having satisfied the requirement of law if a 
landlord wants to occupy a part of the build- 
ing, it cannot be said for that reason that 
his reasonable and bona fide requirement 
within the contemplation of clause (bh) of 
sub-section (1) of Section 18 is a motivated re- 
quirement or is a dishonest requirement. 
What use a landlord makes of his new pre- 
mises after satisfying or complying with all 
the statutory requirements which he is required 
to comply with is immaterial for the purpose 
of the Act. The purpose of the Act is to pro- 
tect the sitting tenants and to see that some 
more residential accommodation becomes avail- 
able to intending tenants. If the interests of 
all the sitting tenants are protected by the 
landlord by constructing for them residential 
tenements in his new building and letting 
them out to them and by constructing an- 
other set of residential tenements in equal num- 
ber and offering them to the intending ten- 
ants for rent and yet if there is some more 
accommodation left for him to occupy, he can 
certainly do so. Such an act on his part does 
not reflect upon his reasonable and bona fide 
requirement. of the premises as contemplated 
by clause (hh) of sub-section (1) of Section 
13. The question which the Court has to 
ask itself is whether the requirement as to 
protection which the statute grants to the 
sitting tenants and the requirement as to ex- 
tension of the benefit to the. intending tenants 


are satisfied. If they are satisfied, the ob-. 


ject of the statute is fulfilled. It is not the ob- 
ject of the statute to deprive a Jandlord, who 
has satisfied the statutory requirements, of an 
opportunity to construct ‘some more accommo- 


dation for himself. In my opinion, therefore,. 


the provisions of Section 18 (1) (g) do not pro- 
ject themselves into a case under section 13 
(1) (bh) merely because the landlord states 
that he wants to occupy a part of the new 
building which he seeks to construct after de- 
molishing the old one if the landlord satis- 
fies other requirements laid down in sub-sec- 
tion (3A) of Section 18. In the instant case, 
the defendant is the only sitting tenant. The 
landlords have given an undertaking to the 
Court that they will let out to him a tene- 
ment after they have constructed the new 
building and that they will do so in accordance 
with the provisions of Section 17-B of the 
Bombay Rent ‘Act. The interests of the defen- 
dant who is the only sittisg tenant are, there- 
fore, fully protected. If the plaintiffs have 
filed that undertaking, there are ways and 
means to enforce it against them. So far as 
the extension of benefit to intending tenants 
js concerned, that question does not arise in 
the instant case because the suit premises are 
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not a residential building and, therefore, the 
plaintiffs are not required to construct not less 
than two times the number of residential tene- 
ments therein. In my opinion, therefore, the. 
learned Appellate Judge was in error in con- 
firming the decree of dismissal passed by the 
learned trial Judge. This is a case which is 
more governed by the decision of this Court 
in the case of Chimanlal Maganlal Shah 
(1971) 12 Guj LR 229 (supra). It is not gov- 
erned by the decision of the Supreme Court 
in the case of Ramniklal Mehta, AIR 1964 SC 
1676 (supra). 

© It is indisputable that all the re- 
quirements of Section 18 (1) (bh). and Sec- 
tion 18 (8A) have been satisfied in the instant 
case. The plaintiffs are therefore entitled to 
a decree for possession. They cannot be de- 
nied the decree merely on the ground that 
they have stated in addition that they want to 
occupy a part of the new building after hav- 
ing constructed it. 

16. - In the result, I allow this Civil 
Revision Application, set aside the decree 
passed by the Courts below and pass in favour 
of the plaintiffs the following decree:— 

17. The defendant shall hand over the 
possession of the suit premises to the plaintiffs 
within two months from today. On the plain- 
tiffs receiving the possession of: the suit pre- 
mises from the defendant they shall start its 
demolition within a period of not less than 
three months from the date of receipt of pos- 
session by them. They shall erect a new 
building within 12 months after the premises 
are demolished. After completing the new 
structure, they shall hand over possession of 
one tenement to the defendant in accordance 
with the provisions of Section 17B of the 
Bombay Rent Act at a rent which may be 
agreed upon by the parties or at a rent which 
may be fixed by the Court in that behalf. 


` 18. Rule is made absolute with no 
order as‘ to costs, 
Revision allowed. 
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(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 12 (8) (b) — Protection under — Tenant 
must continue to pay rent etc. even in appeal 
filed by landlord. C. R. No. 1208 of 1969, 
D/- 13-7-1973 (Guj), Overruled. 

In view of the language of Section 12 (8) 
(b) in order to earn the protection of that 
clause, the tenant whose case falls under that 
clause must continue to pay the standard rent 
and permitted increases and continue to pay 
or tender in Court regularly such rent and 
permitted increases during the pendency of 
the appeal filed by the landlord after dis- 
missal of the landlord’s suit for recovery of 
possession on the ground of non-payment of 
rent. C. R. No. 1208 of 1969, D/- 13-7-1973 
(Guj), Overruled, AIR 1968 Guj 172, Approv- 
ed; (1970) 11 Guj LR 285, Considered. 

(Para 2) 

Section 12 (8) (b) of the Rent Act ap- 
plies even at the appellate stage and the words 
“till the suit is finally decided” occurring in 
Section 12 (8) (b) refer also to the decision of 
the suit in appeal by the appellate Court when 
an appeal is preferred by the landlord against 
a decree passed by the trial Court dismissing 
his suit and the question arises before the ap- 
pellate Court whether the tenant is entitled 


to the protection of Section 12 (8) (b), the’ 


appellate Court would have to consider whe- 
ther the tenant has, after paying or tendering 
in Court the arrears of standard rent and per- 
mitted increases on the first day of hearing of 
the suit or on or before such other date as 
might have been fixed by the Court, continu- 
ed to pay or tender in Court regularly the 
standard rent and permitted increases till the 
decision of the appeal. If he has not paid 
the amount of standard rent and permitted in- 
creases as fixed by the trial Court and in case 
the appellate Court has enhanced the stan- 
dard rent and permitted increases has not paid 
the difference arising because of such enhance- 
ment on or before such date as the appellate 
Court might fix and after such date continu- 
ed to pay regularly the enhanced rent and 
permitted increases, the tenant would be de- 
prived of the protection of Sec. 12 (8) (b). 
(Para 16) 

(B) Bombay Rents, Hote] and Lodging 


House Rates Control Act (57 of 1947), Sec- 


tion 12 (8) (b) — Benefit under — Tenant 
must pay regularly — Directions by Court for 
payment are limited to costs only. (1974) 15 
Guj LR 238, Overruled. 

It is in accordance with the grammatical 
meaning of Section 12 (8) (b) that the costs 
of the suit as directed by the Court may have 
to be paid by the tenant even before the de- 
cree is passed. Ordinarily the amount of costs 


(1970) 11 Guj LR 285 = 
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would be known only after the decree is pass- 
ed and the amount of costs is fixed by an 
order of the Court but Section 12 (8) (b) con- 
templates that the tenant, in order to earn the 
benefit of Section 12 (8) (b), over and above 
the amount of the standard rent and permitt- 
ed increases may have to pay the costs of 
the suit also. Since the amount of costs is 
not known to the tenant in advance, that is, 
before the suit is decided and the decree of the 
trial Court is passed, the Court may have to 
give directions regarding the quantum of costs 
and if the Court gives directions as to costs, 
the tenant has to pay such costs also before 
the suit is decided. The words “as directed 
by the Court”, therefore, can only apply to the 
costs and not to any other part of Section 12 
(8) (b). Therefore, the view that even as 
regards the regularity of the payment, the 
directions have to be given by the Court and 
if directions are not given, the tenant is not 
bound to pay regularly is erroneous. (1974) 
15 Guj LR 288, Overruled. (Para 12) 

(C) Constitution of India, Article 188 (1) 
— Substantial question of law. 

Though the question regarding the ap- 
plicability of Section 12 (8) (b) of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1047) at the appellate stage 
is a substantial question of law since -the 
matter is covered by a decision of the Sup- 


. reme Court it cannot be said that the ques- 


tion is one which is needed to be decided by 


the Supreme Court. (Para 17) 
Cases Referred: Chronological Parag 
(1974) 15 Guj LR 238 1, 12, 15 


(1978) C. R. A. No. 1208 of 1969, D/. 13-7- 
1978 (Guj) 18 
1970 Ren CR 
908 1, 11 
1969 Ren CJ 1 = (1968) 2 SCWR 618 14 
AIR 1968 Guj 172 = 9 Guj LR 48 1, 8, 
11, 12; 18, 15 

AIR 1966 SC 1428 = (1966) 8 SCR 275 10 
AIR 1965 SC 1419 = (1965) 2 SCR 350 9 
AIR 1964 SC 1841 = 5 Guj LR 55 6, 8, 
9, 10, 11, 12, 18, 17 

AIR 1964 Guj 9 = (1962) 8 Guj LR 625 5 
ATR 1959 Bom 401 = 59 Bom LR 158 3, 
4,5 

ATR 1958 Bom 214 = 55 Bom LR 30 4 

Miss V. P. Shah, for Petitioner; S. B. 
Vakil, for Opponents. 

DIVAN C. J.:— This Civil Revision Ap-- 
plication has been referred to us by the Divi- 
sion Bench consisting of M. U. Shah and B. 
K. Mehta JJ. The matter came up before that 
Division Bench, though ordinarily a Civil Re- 
vision Application is disposed of by a Single 
Judge, because A. A. Dave J., by his order 
dated April 27, 1978 referred the Civil Revi- 
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sion Application to a larger Bench because he 
felt that he was unable to agree with the 
reasoning of T. V. Mehta, J., in Civil Revision 
Application No. 1215 of 1968 decided on 
February 2, 1973 (reported in (1974) 15 
Guj LR 288). The question before us is re- 
lating to the interpretation of Section 12 (8) 
(b) of the Bombay Rents, Hotel and Lodging 
House Rates Contro] Act, 1947 (Bombay Act 
No. LVII of 1947) hereinafter referred to as 
‘the Rent Act’) and so far as Section 12 (8) (b) 
applies to an appeal filed by the landlord after 
dismissa] of the landlord’s suit for recovery 
of possession on the ground of non-payment 
of rent, M. U. Shah and B. K. Mehta JJ. felt 
that apart from the disagreement between 
A. A. Dave J., & T. U. Mehta J., there was also 
apparent conflict between the views expressed 
by two Division benches of this Court in Rati- 
lal v. Ranchhodbhai, (1968) 9 Guj LR 48 = 
(AIR 1968 Guj 172) and Nanji Pancha v. 
Daulal Naraindas, (1970) 11 Guj LR 285. We 
will examine the provisions of law on the dif- 
ferent decisions cited before us in order to 
ascertain what the correct interpretation of 
Section 12 (8) (b) is.. 


2. Section 12 provides by sub-section 
(1) that a landlord shall not be entitled to 
the recovery of possession of any premises so 
long as the tenant pays, or is ready and will- 


ing to pay, the amount of the standard rent. 


and permitted increases, if any, and observes 
and performs the other conditions of the ten- 
ancy, in so far as they are consistent with the 
provisions of the Rent Act. Under sub-sec- 
tion (2) of Section 12, no suit for recovery of 
possession shall be instituted by a landlord 
against a tenant on the ground of non-pay- 
ment of the standard rent or permitted incre- 
ases due, unless one month after a notice 
mentioned in sub-section (2) has expired and 
the notice must contain in writing demand of 
the standard rent or permitted increases. 
Period of one month has to be calculated 
from the time the notice has been served 
upon the tenant in the manner provided in 
Section 106 of the Transfer of Property Act, 
1882. Clause (a) of Section 12 (8) deals with 
a situation where the rent is payable by the 
month and there is no dispute regarding the 
amount of standard rent or permitted in- 
creases, if such rent or increases are in arrears 
for a period of six months or more and the 
tenant neglects to make payment thereof un- 
til the expiration of the period of one month 
referred to in sub-section (2) and under these 
circumstances the Court must pass a decree 
for eviction in any suit for recovery of. pos- 
session. By now, as a result of several deci- 
sions on the point, including decisions of the 
Supreme Court, it is well settled law that if 


different factors mentioned in Section 12 (8) 
(a) are cumulatively present, the Court must 
pass a decree for eviction. Section 12 (8) (b) 
deals with a situation which is not covered 
by Section 12 (8) (a) and is in these terms:— 

“(b). In any other case, no decree for 
eviction shall be passed in any such suit if, 
on the first day of hearing of the suit or on 
or before such other date as the Court may 
fix, the tenant pays or tenders in Court the 
standard rent and permitted increases then 
due and therafter continues to, pay or tender 
in Court regularly.such rent and permitted in- 
creases till the suit is finally decided and also 
pays costs of the suit as directed by the 
Court.” 


The question, as we have referred to earlier, 
turns on the interpretation of Section 12 (8) 
(b) and the question that we have: to decide 
in the present case is, whether in view of the 
language of Section 12 (8) (b) in order to earn 
the protection of that clause, the tenant whose 
case falls under that clause must continue to 
pay the standard rent and permitted increases 
and continue to pay or tender in Court re- 
gularly such rent and permitted increases dur- 
ing the pendency of the appeal filed by the 
landlord after dismissal of the landlord’s suit 
for recovery of possession on the ground of 
non-payment of rent. 


. 3 In order to appreciate the scope of 
Section 12 (8) (b), it would be better to look 
into the historical background of the provi- 
sions of Section 12 (8) (a) and Section 12 
(3) (b). Section 12 (8) in the form as it 
stands to-day was substituted for the original 
sub-section (8) by Bombay Act 61 of 1953. As 
pointed out by a Division Bench of the Bom- 
bay High Court consisting of Gajendragadkar 
and Chainani JJ., as they then were, in Kurban 
Hussen v. Ratikant, (1957) 59 Bom LR 158 
at 162 = (AIR 1959 Bom 401 at p. 408):— 


“As it originally stood, sub-section (8) of 
Section 12 had‘ provided that no decree for 
eviction shall be passed in any such suit if, at 
the hearing of such suit, the tenant pays or 
tenders: in Court the standard rent or permit- 
ted increases then due together with costs of 
the suit. This sub-section provided one more 
safeguard in the interests of the tenant. If the 


-tenant paid or tendered in Court the rent due 


at the hearing of the suit, a decree for his 
eviction would not be passed. It is a matter 
of history that this sub-section was construed 
by this Court as giving an opportunity to the 
tenant to pay or tender rent even at the ap- 
pellate stage.” 


4, In Dayaram Kashiram v. Bansilal, 
(1958) 55 Bom LR 380 = (AIR 1958 Bom 
214), a Division Bench consisting of Rajadhya- 
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ksha and Vyas JJ., held that the words “at 
the hearing of the suit” in Section 12 (8) of 
the Rent Act included the hearing of the 
appeal arising from that suit and, therefore, 
under Section 12 (8) of the Act; an appeal 
Court cannot confirm a decree for eviction if 
before the passing of the order in appeal the 
tenant paid or tendered in Court the standard 
rent or permitted increases then due together 
with the costs of the suit and also appeal. It 
is because. of this interpretation in Dayaram 
Kashiram v. Bansilal (supra) and other cases 
that the legislature in 1953 amended that Rent 
Act by substituting the original sub-section (8) 
by the new sub-section which consists 
clauses (a) and (b). The present Section 12 
(8) (b) has existed in the statute book in the 
same form since 1958. As pointed out by 
the Division Bench in Kurban Hussen v. 
Ratikant (supra) (AIR 1959 Bom 401). 


“It was presumably because of this inter- 
pretation’ of Section 12, sub-section (8), that 
legislature thought of making suitable amend- 
ments in the structure of Section 12 itself.” 
Two sub-divisions were introduced in sub-sec- 
tion (3) of Section 12. Section 12 (8) (a) pro- 
vides for one set of eventualities. Section 12 
(8) (b) deals with cases not falling under 
Section 12 (8) (a) and provides that no decree 
for eviction shall be passed in any such suit 
if, on the first day of hearing of the suit or 
on or before such other date as the Court 
may fix, the tenant pays or tenders in Court 
the standard rent and permitted increases 
then due and thereafter continues to pay or 
tender in Court regularly such rent and per- 
mitted increases till the suit is finally decided 
and also pays costs of the suit as directed by 
the Court. The Division Bench observed in 
Kurban Hussen v. Ratikant (supra)— 


“It would be noticed that for the expres- 
sion ‘at the hearing of the suit’ Legislature 
has introduced different expressions in this 
sub-section by the amendment. The pay- 
ment in question has to be made ‘on the first 
day of hearing of the suit or on or before such 
other date as the Court may fix’. If the pay- 
ment is made during this period, then a de- 
cree for efectment would not be passed. It 
is thus clear that in cases falling under Sec- 
tion 12, sub-section (8) (b), a decree for eject- 
ment cannot be passed if the other require- 
ments of this sub-séction are satisfied.” 

It has been further pointed out in Kurban 
Hussen v. Ratikant that in respect of cases 
falling under sub-section (8) (b), the Legisla- 
ture has provided that no decree for eject- 
ment shall be passed provided the payment of 
rent is made as provided in the sub-section. 
Having given adequate protection to tenants 
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-who are not in arrears, for such a long period 


as six months, legislature appears to have 
taken the view that where tenants are in ar- 
rears for such a long period as six months, if 
the tenants do not take steps to pay the rent 
within one month after receiving notice from 
the landlord, they are not entitled to any fur- 
ther protection and the landlord would be en- 
titled to obtain a decree as a matter of right. 


5. In Ambalal v. Babaldas, (1962) 8 
Guj LR 625 = (AIR 1964 Guj 9)a Division 
Bench of this Court consisting of Shelat J. 
as he then was and M. R. Mody J., consider- 
ed the historical background of Section 12 (8) 
(a) and Section 12 (8) (b) of the Rent Act. 
At page 648, the Division Bench.has pointed 
out the history of original Section 12 (8) and 
the present Sections 12 (8) (a) and 12 (8) (b) 
as we have culled out from Kurban Hussen v. 
Ratikant (supra) (AIR 1959 Bom 401). 

6. The entire scheme of Section 12 
(3) (b) was fully considered by the Supreme 
Court in Vora Abbasbhai v. Haji Gulamnabi, 
(1964) 5 Guj LR 55 = (AIR 1964 SC 1341). 
Shah J., delivering the judgment of the Sup- 
reme Court has observed at page 61 (of Guj 
LR) = (at p. 1845 of AIR)— 

“The clause (clause (b) of Section 12 (8)) 
deals with cases not falling within clause (3) 
(a) i. e., cases (i) in which rent is not payable by 
the month, (ii) in which there is a dispute 
regarding the standard rent and permitted 
increases, (iii) in which rent is not due for 
six months or more. In these cases the tenant 
may claim protection by paying of or tender- 
ing in Court on the first day of the hearing 
of the suit or such other date as the Court 
may fix the standard rent and permitted in- 
creases and continuing to pay or tender in 
Court regularly such rent and permitted in- 
creases till the suit is finally decided and also 
by paying costs of the suit as directed by the 
Court. What the tenant has to pay or tender 
in Court to comply with the conditions of. 
clause (b) of sub-section (8) is standard rent 
and permitted increases, and the Court has 
utider ‘clause (b) of sub-section (1) merely the 
power to fix the date of payment or tender, 
and not the rate at which the sandard rent 
is to be paid. Power to fix the standard rent 
of premises is exercisable under Section 11 
(1) alone. To bring his claim within Sec- 
tion 12 (8) (b) the tenant must pay or tender 
the standard rent and permitted increases on 
or before the first day of hearing, or on or 
before such other date as the Court fixes, and 
also costs of the suit as may be directed by 
the Court. It may be noticed that the statute 
imposes upon the tenant obligation to pay or 
deposit the amount of costs, if the Court so 
directs, and not otherwise. The observation 
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made by the High Court to the contrary, 
viz:— . 

‘It is, therefore, clear'that the tenant in 
order to be entitled to claim the protection of 
Section 12 (8) (b) must deposit cost of the 
suit along with the arrears of standard rent 
and permitted increases”. 
is in our judgment erroneous. 


But in the practical working of clause (8) 


(b) some difficulty may arise, where there is’ 


no dispute as to’ the amount of standard rent 
or permitted increases, but rent is not payable 
by the month, or the rent is not in arrears for 
six months, by paying or tendering in Court 
the standard rent and the permitted increases 
and continuing to pay it till the suit is finally 
decided the protection granted by the clause 
is made effective. Where there is a dispute 
as to the standard rent, the tenant would not 
be in a position to pay or tender the standard 
rent, on.the first date of hearing, and fixing 
of another date by the Court for payment or 
tender would be ineffectual, until the standard 
rent is fixed. The Court would in such a case 
on the application of the tenant, take up the 
dispute as to standard rent in the first inst- 
ance, and having fixed the standard rent, call 
upon the tenant to pay or tender such stan- 
dard rent so fixed, on or before the date speci- 
fied, and continues to pay or tender it re- 
gularly till the suit is finally ‘decided, he 
qualifies for the protection of clause (8) (b). 
If in an appeal filed against the decree, the 
standard rent is enhanced, the appeal Court 
may fix a date for payment of the difference, 
and if on or before that date the ‘difference is 
` paid, the requirement of Section 12 (8) (b) 
would be complied with.” . 
Again at page 62 (of Guj LR) = (at p. 1345 
of AIR) Shah J., observed— ; 
“Section 12 (3) (b) requires the tenant to 
pay the standard rent and not interim rent, 
and for the purpose of that clause the expres- 
sion ‘standard rent? may not be equated with 
‘interim rent’ specified under Section 11 (8). 
Compliance with an order for payment of in- 
terim rent is made by the Explanation to Sec- 
tion. 12 conclusive evidence of the readiness 
and willingness to pay the standard rent, but 
that by itself is not a ground for holding that 
the interim rent which may be specified 
under sub-section (8) of Section 11 is standard 
rent fixed under sub-section (1) of Section 11. 
It is true that the statute requires the tenant 
to pay or tender in Court standard rent at 
the rate which may still remain to be fixed by 
order of the Court—such order itself being lia- 
ble to be varied or modified by an order of 
a superior Court. But that is not a ground 
for departing from the definition supplied by 
the statute. The legislature has prescribed 
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conditions on which the tenant may qualify 
for protection of his occupation, and‘ one of 
the important conditions is the readiness and 
willingness to pay the standard rent and per- 
mitted increases, which may be proved by ob- 
taining an order of the Court fixing the rate 
of standard rent and complying therewith or 
by complying with the Explanation ‘to Sec- 
tion 12 or otherwise”. a 


And finally at page 64 (of Guj LR) = at p. 
1346 of ATR) it was pointed out by Shah J. 

“Section 12 (1) does not affect the juris- 
diction of the Court to entertain and decide 
a suit in efectment against a tenant.. It mere- 
ly confers a protection upon a tenant if cer- 
tain conditions are fulfilled, and clauses (2), 
(8) (a), (8) (b) and the Explanation deal with 
certain specific cases in which readiness and 
willingness to pay standard rent, may either 
be presumed or regarded as proved”. 


T The passage at page 61 in para- 
graph 10 clearly indicates that once the trial 
Court has fixed the standard rent and permit- 
ted increases and the tenant has been called 
upon to pay or tender such standard rent so 
fixed on or before the date specified by the 
trial Court, the tenant must pay or tender in 
Court the amount-of the standard rent and 
permitted increase on or before the date speci- 
fied and he must continue to pay or tender 
it regularly till the suit is finally decided and 
then only he would qualify for the protection 
of Section 12 (8) (b). Shah J., has further 
pointed out that if in an appeal filed against 
the decree, the standard rent is enhanced by 
the appellate Court, the appellate Court may 
fix a date for payment of the difference, and 
if on or before that date the difference is 
paid, the requirement of Section.12 (8) (b) 
would be complied with. By necessary im- 
plication, therefore, it is obvious that if the 
appellate Court does not enhance the standard 
rent by an order passed by it, in order to 
qualify for the protection of Section 12 (8) 
(b), the tenant must continue to pay or ten- 
der in Court regularly such standard rent 
and permitted increases. If that is not done, 
then the protection of Section 12 (8) (b) 
would ‘not be available to him according to 
this decision of the Supreme Court. By enact- 
ing that if the standard rent is enhanced, the 
appellate Court has to fix a date for payment 
of the difference, that is, the difference be- 
tween the standard rent and permitted in- 
creases paid at the rate fixed by the trial 
Court and the enhanced rate for the same 
fixed by the appellate Court and what the 
appellate Court has to fix is the date for the 
payment of the difference and not for the 
payment of the standard rent and permitted 
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increases at the enhanced rate. The word 
“difference” occurring in paragraph 10 on 
page 61 of the report clearly indicates that 
in order to earn the protection of Section 12 
(3) (b), not only must the tenant continue to 
pay during the pendency of the suit before 


the trial Court the standard rent and permit-. 


ted increases fixed by the trial Court but once 
it has been brought to his notice by the notice 
served by the appellate Court that an appeal 
has been filed against that decree, he must 
pay or tender in Court and continue to pay or 
tender in Court the standard rent and permit- 
ted increases in the appellate Court until the 
appeal is decided. Section 11 provides, as 
pointed out by the Supreme Court, for the 
fixation of standard rent and permitted in- 
creases and sub-section (1) of Section 11 sets 
out the different circumstances in which the 
Court may, upon an application made to it 
for that purpose, or in any suit or proceeding, 
fix the standard rent at such amount as, hav- 
ing regard, to the provisions of the Act and 
the circumstances of the case, the Court deenis 
just and Section 5 sub-section (10) clause (iv) 
defines “standard rent” to mean in any of 
the cases specified in Section 11, the rent 
fixed -by the Court. It is, therefore, in conson- 
ance with: the definition of “standard rent” in 
Section 5 (10) (iv) that once the trial Court 
fixes the standard rent under Section 11 (1) 
that is the’ standard rent of the premises and 
the permitted increases and ‘under Section -12 
(8) (b) the tenant must pay or tender in Court: 
the standard ‘ent so fixed by the trial Court 
and ‘continue to pay the ‘standard..rent thus 
fixed by the'trial Court.: If, however, the ap- 
peal is filed and: at:the appellate stage the 
standard rent fixed ‘by ‘the trial::Court is en- 


hanced, then he has to: pay the - difference , 


which has become necessary: because of the en- 
hancement of the standard rent. The em- 
phasis on the word “difference” is necessary. 
because that clearly goes to indicate that ‘once 
the trial Court has fixed the standard rent, 
until enhanced: or altered by the’: appellate 
Court, that is’the standard rent of ‘the pre- 
mises and in order to earn the benefit of Sec- 
tion 12 (8) (b); the tenant must ‘pay ‘and con- 
tinue to pay or tender-in Court regularly such 
standard rent and permitted increases till the 
suit is finally decided. Lis 4 


appellate Court, and when, therefore, an; ap- 
peal, is preferred.:by..the. Jandlord against a 


decree passed by the trial Court dismissing his 
suit and the question arises before the appel- 
late Court whether the tenant is entitled to 
the protection of Section 12 (8) (b), the ap- 
pellate Court would have to consider whether 
the tenant has, after the first day of hearing 
of the suit or on or before such other date 
as might have been fixed by the Court, con- 
tinued to pay or tender in Court regularly the 
standard rent and permitted increases till the 
decision of the appeal. The Division Bench 
further pointed. out that where a tenant has 
been regularly depositing in Court standard 
rent and permitted increases at the rate deter- 
mined by the trial Court, it would be most 
unfair and unjust to the tenant to deprive him 
of the protection. of Section 12 (8) (b) which 
would inevitably be the result if the stand- 
ard rent is enhanced by the appellate Court 
and no opportunity is given to the tenant to 
pay up the difference. In’ such a case the 
appellate Court must in the exercise of its 
discretion fix a date for payment of the diffe- 
rence by thé tenant so that by making pay- 
ment of the difference on or before such date, 
the tenant may qualify for the protection of 
Section 12 (8) (b). The Court can fix “such 
other date” suo motu and in a case where a 
tenant-has regularly deposited in Court stand- 
ard rent and permitted increases according to 
the rate determined by the trial Court, the 
appellate: Court, if it enhances the standard 
rent, must suo motu in the exercise of its dis- 
cretion fix a date for payment of the standard 
rent “then due” according to the enhanced 
rate and, if the tenant makes payment of the 
same on or before such date. the tenant must 
be given the protection of Section. 12 (8) (b) 
and no decree for eviction can go against him. 
The passage which we have.quoted above from 
the decision of.the Supreme Court in Vora 
Abbasbhai v. Haji Gulamnabi (AIR 1964 SC 
1841) (supra) particularly where the pay- 
ment of difference has been emphasised by 
the Supreme Court was relied upon by Bhag- 
wati J., speaking for the Division Bench in 
Ratilal v. Ranchhodbhai, 9-Guj LR 48 at page 
58 = (AIR.1968 Guj 172 -at p. 176) of the re- 
port-and the Division Bench laid. down as 
above in Ratilal v. Ranchhodbhai-in the light 
of the observations of the. Supreme Court in 
Vora Abbasbhai v.: Haji Gulamnabi 


9.” * Miss Shah for’ the petitioner in this 
Civil Revision Application has relied upon the 


or tender i 
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standard rent and permitted increases during 
the pendency of the appeal. Jashwantrai’s 
case merely decides that once there is a dis- 
pute regarding the amount of standard rent, 
clause (a) of Section 12 (8) does not apply and 
the case would be governed by clause (b) of 
Section 12 (8). It was held in Jashwantrai’s 
case that -clause (b) comprehends all cases 
other than those falling within clause (a) and 
a case in which there is a dispute about the 
standard rent must obviously fall not in.clause 
(a) but in clause (b). It was further pointed 
out that where, though the final order of 
standard rent is passed by the Court of Small 
Causes, neither the landlord nor the tenant ac- 
cepts the determination, but each side ques- 
tions the amount by filing revision petitions, 
particularly the landlord files one revision 
after another to get the amount increased, it 
would be strange for him to claim that there 
was no dispute subsisting. The case will be 
governed not by clause (a) but by clause (b). 
Now it is obvious that the point which arose 
before the Supreme Court in Jashwantrai’s 
case was an altogether different point than the 
point before us. What the Supreme Court in 
Jashwantrai’s case was called upon to deal 
with and in fact dealt with was the question 
whether the fixation of the standard rent and 
permitted increases by the trial Court automa- 
tically took the matter out of Section 12 (8) 
(b) of and the Supreme Court said that non- 
acceptance of the rate of standard rent and 
permitted increases fixed by the trial Court 
` itself would mean that there was a dispute as 
to the standard rent and, therefore, the case 
would fall within Section 12 (8) (b). The 
circumstance which has been pointed out in 
Vora Abasbhai v. Haji Gulamnabi, (AIR 
1964 SC 1841) as to what is to happen at the 
appellate stage after the trial Court has fixed 
the standard rent and permitted increases was 
not dealt with by Jashwantrai’s case and hence 
this decision cannot help the petitioner in this 
case, 


10. In Dayawati v. Inderjit, AIR 1966 
SC 1428, which was ‘also relied upon by the 
learned advocate for the Supreme Court, dealt 
with the question of an appeal being a con- 
tinuation of the suit. ïn paragraph 11 at 
page 1427, Hidayatullah J., as he then was, 
delivering the judgment of the Supreme Court 
has observed— 


“An appeal has been said to be ‘the right 
of entering a superior Court, and invoking its 
aid and interposition to redress the error of 
the Court below’ ...... The only difference 
between a suit and an appeal is this that an 
appeal ‘only reviews and corrects the proceed- 
ings in a cause already constituted but does 
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not create the cause’.:. As it is intended ‘to 
interfere in the cause by its means, it is a 
part of it, and in connection with some matters 
and some statutes it is said that an appeal 
is a continuation of a suit.” j 

It is true that an appeal is a continuation of 
the suit in the context of some statutes only 
but after the decision of. the Supreme Court 
in Vora Abbashbhai v. Haji Gulamnabi (AIR 
1964 SC 1841) and the observation of Shah 
J., delivering the judgment. of the Supreme 
Court in that case that when the appellate 
Court enhances the standard rent and per- 
mitted increases after the same has been fixed 
by the trial Court, only the difference has 
to be paid clearly goes to show that in the 
context of this particular statute before us, 
the Supreme Court has clearly taken the view 
that an appeal is a continuation of the suit. 


11. In Nanji Pancha v. Daulal, (1970) 

11 Guj LR 285, a Division Bench consisting 

cs J. B. Mehta and B. C. Thakore JJ. held 
t:— 


“Where there is a dispute as to standard 
rent, the tenant would not be in a position to 
pay or tender the standard rent, on the first 
date of hearing, and fixing another date by 
the Court for payment or tender would be in- 
effectual unti] the standard rent is fixed. 
When, therefore, there is a dispute of standard 
rent which is resolved by the Court at the 
end, because both the proceedings were con- 
solidated at the request of the: parties, the ten- 
ant would not be in a position to pay or ten- 
der standard rent. Even the Court would not 
be in a position to fix another.date, because 
the fixing of such date would be infructuous 
until the standard rent was fixed on resolving 
the dispute in the final judgment. The Court 
could in such cases on application of the ten- 
ant take up the dispute as to the standard 
rent in the first instancé and having fixed the 
standard rent cal] upon the tenant to pay’ up 
or tender the standard rent so fixed on or be- 
fore the date so specified. The tenant 
two opportunities either to comply with the 
explanation by getting interim rent fixed by 
moving the Court for the purpose or he may 
move the Court for resolving this dispute at 
the earlier date to enable him to make the 
necessary payment for complying ' with this 
statutory provision. Such an application 
might be made by the tenant or the landlord 
or even the Court could suo motu extend the 
date after the date of the first hearing”. 

The passage from Vora Abbasbhai v. Haji 
Gulamnabi (AIR 1964 SC 1841) which we 
have cited in connection with the difficulties 
arising in the practical working of Sec. 12 (3) 
(b) has been cited by the Division Bench at 
page 201. The question which has arisen be- 


has . 
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K. Subba Rao. for Petitioner; S. A. 
Hakeem, Jr. Central Govt, Standing Coun- 
sel, for Respondents. 


ORDER :— B. Martin — the peti- 
tioner — was a Grade’ III Plane-tabler in 
the Department of Survey of India. In 
a departmental enquiry, he has been re- 
verted to Grade IV Plane-tabler. He as- 
sails in this writ petition the validity of 
his reversion. 


2. In 1963-64, he was working as a 
Plane-tabler at Inchampalli Reservoir, 
Sirpur Taluk, Adilabad District in Andhra 
Pradesh. He was reauired to do Air 
Survey Compilation work at camp Head- 
quarters, The Director of Southern Cir- 
cle, Survey of India. when he visited the 
workspot, found the petitioner not main- 
taining the required standard of his grade. 
He noticed some omissions and commis- 
gions alleged to have been committed by 
the petitioner in the performance of his 
duty. On 15th May, 1964, the’ Director 
intimated, the petitioner that an enquiry 
would be held against him under Rule 15 
of the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1957. He 
also furnished the petitioner a memoran- 
dum of charge in the following. terms 
along with the particulars of the allega- 
tions : 

“That the said Sri B. Martin, while 
working as a Plane-tabler in No. 17 party 
(S.C.) during 1963-64 failed to maintain 
the required standard of his grade.” 

The petitioner in his reply; denied the 
said charge and other allegations. On 21st 


July 1964, the petitioner was asked to ap- 


peal before the 
stating thus: 


Director. by: a memo 


“You may come and put your case 
before me. in my office. at 10 a.m. on 


24-7-1964. 


For O. C. No. 17 Party. I would also 
like you tọ be present, please. 

'Sd/- J. C. Ross, 
Director, Southern Circle.” 
As per the said memo, the petitioner ap- 
peared on 24th July, 1964. In the enquiry 
there was no presentation of the case nor 
any examination of.the witnesses, except 
the recording of the statement of the peti- 
tioner. Several questions were put to the 
petitioner by the Director and answers 
were elicited. With the recording of that 
statement, the enquiry was closed, On ist 
August, 1964, the Director called upon the 
-petitioner to show cause why he should 
not be compulsorily retired. A copy of 
the record of hearing of the petitioner 
was also furnished to him. The petitioner 
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submitted his reply raising several con- 
tentions including the irregularities in 
holding the enquiry and denial of rules of 
natural justice. On 27th October, 1964, 
the Director after considering the reply, 
made an order reducing the petitioner 
from Grade III to Grade IV Plane-tabler. 
Against the said order, the petitioner 
appealed to the Surveyor General of 
India. The appeal was summarily dis- 
missed. Challenging the above orders, 
the petitioner approached this Court in 
W. P. 1802 of 1966 (Mys). On 20th March, 
1969, the said writ pétition was allowed, 
quashing the appellate order only, with a 
direction to re-hear the appeal and dispose 
of the same in accordance with the rules. 
This Court found that the appellate au- 
thority did not consider any one of the 
contentions raised by the petitioner. Pur- 
suant to the direction of this Court, the 
appellate authority considered the appeal 
and again dismissed the same. The peti- 
tioner thereupon turned to this Court for 
relief in W. P. 3904 of 1969 (Mys). On 
20th October 1972, the said writ petition 
was also allowed. but with a similar direc- 
tion ag made in the previous petition. 
The Court again quashed the appellate 
order only, directing the reconsideration 
of the appeal in accordance with law. 
Pursuant thereto, the appeal was re- 
considered, but dismissed by order dated 
15th January, 1973. The petitioner, per- 
haps, with unlimited patience, has ap- 
proached this Court for the third time. 


3. Out of the several contentions 
raised on behalf of the petitioner, I will 
refer to only one of them, since, in my 
view, that by itself is sufficient to dispose 
of the writ petition. 

The charge against the petitioner re- 
lated to maintenance of the required 


standard or his inefficiency as a Plane- 


tabler. It was urged that the decision to 
revert him was taken first, and the en- 
quiry for the purpose was held next, and 
therefore, the enquiry was contrary to 
the rules of fair play. That contention, in 
my view, is well founded and must pre- 
vail. The Director, during the course of 
his inspection, found that the petitioner 
has failed to maintain the required stan- 
dard in performing his duty. He formed 
an opinion to revert him from Grade IN 
to Grade IV Plane-tabler. On 8th May, 
1964, he called for a meeting of the Trade 
Testing Board of which he was the Chair- 
man. The Board passed the following 
resolution : 

“The Board agreed unanimously in 
recommending the down-grade of Sri B. 
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Martin, Plane-tabler of 17 party (S.C) 
- to Plane-tabler Grade IV due to his failure 
to maintain the requiréd standard.” f 


“The above resolution’ shows that the 
Director was firmly set against the peti- 
tioner. It was only thereafter the charge 
was framed against the petitioner and 
enquiry was held. The charge was fram- 
ed on 15th May, 1964 and enquiry was 
held on 24th July; 1964. As stated: ear- 
lier, the enquiry ‘consisted of only re- 
cording the statement of the petitioner by 
the Director himself Apart from the 
several infirmities in holding the enquiry 
as pointed out by counsel for the peti- 
tioner, it seems to me that the entire en- 
quiry was a farce, and was intended only 
to follow the rituals. The petitioner 
could not’ have obtained an impartial 
order from the Director who had pre- 
judged the whole issue, and who was 
very much biased against the petitioner. 
The bias he carried was fatal to his own 
decision and infringement of the constitu- 
tional rights guaranteed to the petitioner 

y Article 311 (2) of the Constitution. The 

clause has two-fold protection, one of 

which is to cover several stages in the 

fact-finding process with opportunity to a 

civil servant, to show cause against the 










sent the case before an impartial and 
unbiased disciplinary authority. These 
two protections become real only when 
the Enquiry Officer and the disciplinary 
authority remain like the Presiding Deity. 
With a radiant outlook and penetrating 
mind, they should give genuine conside- 
ration with an impartial attitude to every 
aspect of the matter that is brought be~ 
fore them. . If I may put it in other words, 


the basis of any penal order. 


4, In Frome United Breweries Co. 
v. Bath Justices, (1926 AC 586), the House 
of Lords held that the refusal to renew a 
licence by the compensation authority 
was bad because three of the Justices who 
sat’ and voted as members of the autho- 
rity, had been parties to a resolution of 
the licensing justice authorising a solici- 
tor to appear on their behalf to oppose 
the renewal. A similar rule was applied 
by the High Court of Andhra Pradesh in 
K. V. Narayana Rao v. State of Andhra 
Pradesh, (AIR 1958 Andh’ Pra 636) in 
which the dismissal orders of some em- 
ployees in the Road Transport Depart- 
ment were set.aside on- the ground: that 


S. Sanjiva Shetty. v. Anantha 


A.I. BR. 


one of the members of the Committee 
which took a final decision was a member 
of the earlier committee in which the de- 
cision was taken to dismiss the petitioners. 

5. It is not necessary to multiply 
the decisions on the point. The cases do 
speak with one voice on this matter. The 
Courts have often quashed decisions even 
on the strength of the reasonable suspi- 
cions of the party aggrieved, without hav- 
ing made any finding that a real likeli- 
bood of the bias in fact existed. In the 
instant case, however, there is no diff- 
culty to determine the existence of a real 
bias. The Director who was a party to 
the resolution of the Trade Testing Board 
deciding to down-grade the petitioner, 
could not, and in fact did not remain 
without bias. This was evident from his 
attitude reflected from the record of en- 
quiry. While recording the statement of 
the ‘petitioner, and also considering the 
reply statement to the show cause notice, 
the Director sought to contradict the 
statements of the petitioner by importing 
his personal knowledge and self serving 
demonstration in the matter. A casual 
reference to the enquiry report confirms 
this’ view. That only shows that he has 
a foreclosed mind, being a party to the 
resolution of the Trade Testing Board. I 
therefore hold that the enquiry held and 
the penalty imposed on the petitioner 
was contrary to all canons of fair play. 
= é In the result, thig petition is 
allowed, the impugned order ‘of reversion 
and the order of the appellate authority 
are hereby . quashed. 

7. The petitioner is entitled to his 
dots Advocate’s fee Rs. 100/-. 

Petition allowed, 
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to show that boy would have achieved 
any academic distinction — Despite the 
amputation boy: attending school — From 
the fact that father was school teacher, 
held, ari inference could be. drawn that 
he would have educated the boy as best 
as he could — On facts general damages 
of Rs. 25,000, held, were justified. AIR 
1968 Mad 436, Dist.; 1970 Acc CJ 409 
(Punj), Ref. ` (Paras 10 & 14) 


(B) Motor Vehicles Act (1939), S, 96 
— Liability of Insurer — Breach of policy 
alleged — Allegation that vehicle was 
driven by a person mot duly licenced — 
Onus lies on. Company to establish the 
allegations — Held ‘on facts that Insurer 
failed to discharge the burden. 


. In case of an accident resulting in 
injury the Insurer of one of the vehicles 
repudiated its liability alleging breach of 
policy on the ground that at the time of 
the accident the vehicle was driven by a 
person who was not duly licenced. The 


Insurer relied on (a) certain pleadings in- 
claim statements which were however not. 


substantiated by any evidence and (b) 
wound certificate in which the name of the 
person mentioned was not similar to the 
person alleged to ‘be driving the vehicle. 
Furthermore the location of injuries suf- 
fered by this person were such that it 
was not probable that a person driving 
the vehicle could have got, The doctor 
issuing the certificate was not examined. 
The person who was alleged to have been 
driving the vehicle was not examined. 
The Tribunal exonerated the insurer, . 


Held: that from these circumstances 
it could not be said that the insurer made 
any attempt to discharge the burden. The 
insurer was therefore liable. AIR 1964 


Pat 548, Rel. on. (Paras 16 to 20) 


(C) Motor Vehicles Act (1939), S. 95 
(2) — Liability of Insurer — Effect of 
amendment introduced by Act 56 of 1969 
r— Amendment applies to claims arising 
out of policies issued subsequent to com- 
ing into force of such amendment — Po- 
licy issued anterior to the amendment — 
Liability of Insurer is limited to Rupees 
20,000..1976 Kant LJ 168, Foll.; M, F. A. 
No. 373 of 1973, D/- 2-7-1974 (Kant), Dist: 
(Para 24) 
Cases Referred: Chronological Paras 
1976 Kant LJ 168 = 1976 Acc CJ 190° 
21, 24 
(1974) M. F. A. No, 373 of 1973, D/- 2-7- 
1974 (Kant) 21, 23 
1970 Acc CJ 409 (Punj) 12, 14 
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AIR. 1968 Mad 486 = 1969 Acc CJ 34 
: 12, 13 
AIR 1964 Pat 548 = ILR 42 Pat 415 - 20 
B. V. Acharya for Tukaram S, Pai, 
for Appellant; P, Ganapathy Bhat (for 
No. 1) in M.. F. A. 179/73; S. V. Subra- 
manyam (for No. .3) in M, F. A. 179 -and 
211/73; T. S. Krishna Bhat for U. L, Nara- 
yan Rao (for No..1) in M. F., A. 211/73; 
K. Rajesh Prabhu (for No. 3) and K. 
Suryanarayana Rao (for No. 5) in M.-F, A. 
211/73, for Respondents. 


VENKATASWAMI, J,:— These are 
two appeals under Section 110-D of -the 
Motor Vehicles Act and can be disposed 
of together by a common judgment. They 
are directed against a common order 
made by the Motor Accidents Claims Tri- 


- bunal of South Kanara at Mangalore (Tri- 


bunal), in Mise. Cases (MVC) Nos, 75, 82, 
83 and 84 of 1970, They relate to the 
awards made in Misc. Cases (MVC) Nos. 
75 and 82’ of 1970 respectively. The appel- 
lant is: common and he is held liable to 
pay the damages awarded -in the said two 
claim cases, 


2. The material facts briefly are 
as follows:— On 18-4-1970 at about 6-30 
P.M., a tourist taxi No. MYX 7558 (here- 
inafter referred to as the Udipi Taxi) be- 
longing to the appellant herein, was pro- 
ceeding from Udipi to Mangalore. When 
it reached the junction of the main road 
and the road branching off to Pavanje, it 
collided with a car bearing No. MYX-1620 
(hereinafter referred to as the Mangalore 
car) which was proceeding from Manga- 
lore to Udipi, and was about to take a 
turn to Pavanje. After the collision, the 
Udipi taxi proceeded further for about 20 
feet and dashed and injured a ten-year 
old boy by name Bharathisha who hap- 
pened to be sitting on the road side on a 
guard-stone, as a result of which the right 
leg of the boy, above the knee, had to be 
amputated and he had’ to undergo treat- 
ment for a long time. As a result of the 
collision, two persons travelling in the 
Udipi taxi, the driver of Mangalore ` car 
and the boy aforementioned were injured. 
It is the case of the-claimants that the 
vehicles were being rashly and negligent- 
ly driven giving rise to a claim for ac- 
fionable negligence. . 

3. The claim petitions in Misc. 
Cases (MVC) 75 and 82 of 1970 have been 
filed pursuant to Section 110-A of the 
Motor Vehicles Act by the driver of the 
Mangalore car and the injured Bharatisha.- 
In regard to the two passengers of the 
Udipi taxi, similarly claim petitions Misc. 
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Cases (MVC) 83 and 84 of 1970 came to 
be filed. We are not concerned in these 
appeals with the awards made in the lat- 
ter two cases. : 


4. Since it is the case of some of 
the claimants that both the vehicles were 
guilty of actionable negligence, in Misc. 
Case (MVC) 82 of 1970 the owners, dri- 
vers and the insurance companies of both 
the vehicles have been impleaded as res- 
pondents, In Misc. Case (MVC) 75 of 1970, 
which. is a petition by the driver of the 
Mangalore car, the owner, driver and in- 
surer, Indian Mercantile Insurance Co. 
Ltd., of the Udipi Taxi alone have been 
made the respondents, At a subsequent 
Stage of the proceedings before the Tri- 
bunal, the alleged driver of the Udipi 
‘taxi, one Seetharama Shetty -who had 
been arrayed as respondent 3 in some pe- 
titions, has been given up and his name 
therefore for all practical purposes was 
considered as deleted from the record. 
Since we are concerned only with the 
liability of the. Indian Mercantile Insur- 
‘ance Co. Ltd, in these appeals, it is un- 
SPEE to refer to the other insurer as 

a party. However, in the present appeals 


all the parties including the insurers and ` 


the driver of Udipi taxi, who had been 
originally shown as parties before the 
Tribunal, have been arrayed as parties. 


5. The petitions were resisted by 
the owners of both the vehicles, by throw- 
ing the blame for the accident on the 

other. In addition, the owner of the Udipi 
` taxi, the appellant in both the appeals, 
f denied that Seetharama Shetty (Original 
respondent 3) had been driving the said 
vehicle and has stated that he himself 
was driving it. It was also pleaded that 
the damages claimed, namely, Rs. 10,000 
and Rs, 1,25,000 in the aforesaid claims 
respectively, were excessive, On behalf of 
the insurer of the Udipi taxi, i.e., Indian 
Mercantile Insurance Co. Ltd., while con- 
ceding that it was liable to pay compen- 
sation only upto a sum of Rs. 50,000 in 
respect of all the claims taken together, 
it was further contended that the owner 
of Udipi taxi had committed a breach of 
the conditions of the policy in that he had 
allowed his vehicle to be driven by res- 
pondent 3 Seetharama Shetty, who had 
not been licensed or authorised to drive 
such a vehicle by any authority under 
the Motor Vehicles Act, and therefore the 
insurer was entitled to avoid the liability 
in question. 

8. The Tribunal concluded that: 
(1) the injuries sustained by the claimants 
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were on account of the collision between 
the two motor vehicles .in question; (2) 
the negligence was clearly attributable to 
the driver of the Udipi taxi; (3) the claim- 
ant in Misc. Case' (MVC) No. 75 of 1970 
was entitled only to a sum of Rs. 2,000 as 
compensation; (4) the claimant in Misc. 
Case (MVC) No. 82 of 1970 was entitled 
to special damages of Rs. 4,540 on account 
of pain and suffering as well as medical 
expenses, and general damages in a sum 
of Rs. 40,000 only, ie., in all Rs. 44,540; 
and (5) there was a breach of the condi- 
tions of the policy in that at the relevant 
time the Udipi taxi was driven by an un- 
licenced and unauthorised driver; namely, 
Seetharama Shetty. On the basis of these 
conclusions, the Tribunal passed awards 
for compensation directing that the sums 
so awarded shall carry interest at 5% 
per annum from . the date of the said 
award (31-1-1973). But in view of its con- 
clusion relating to the plea of breach of 
conditions of the policy, it exonerated thé 
insurer of the Udipi taxi from liability, 
Hence these appeals. 

- 7. On behalf of the appellant, the 
following propositions were canvassed : 

(1) that the accident in question was 
the result of the negligence of the driver 
of the Mangalore car; 

(2) that the compensation awarded 
under the head ‘general damages’ namely, 
Rs, 40,000 for claimant in Misc, Case 
(MVC) No. 82 of 1970 was excessive; and 

(3) that even if it were to be held 
that the driver of the Udipi taxi was 
rash and negligent, the insurer, namely,. 
the Indian Mercantile Insurance Co. Ltd., 
would still be liable to pay the compen~ 
sation in accordance with the provisions 
of the Motor Vehicles Act. 

8. On behalf of ‘the insurer, it was 
contended that even if the insurer was 
held liable to pay the compensation, its 
Viability should be. limited to what had 
been prescribed under Section 95 (2) (b) 
of the Motor Vehicles Act as in force at 
the time of the accident, i.e., prior to its 
amendment by the Motor Vehicles (Am~ 
endment) Act, 1969 (Act 56 of 1969). ` 

9. We shall now proceed to exa-+ 
mine these contentions in the order in 
which they have been set out above, On 
the first question relating to negligence 
of the driver of the Mangalore car, the 
evidence adduced is both oral and docu- 
mentary. P.W. 1 was the injured boy 
Bharateesha, He has clearly averred that: 

“The car which came from Udipi 
(Udipi taxi) came et a high speed and 
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dashed against the car which came from 
Mangalore. The car coming from Manga~ 
lore, was keeping to its left.” : 

This evidence has not been challenged by 
anyone appearing on behalf of the . res- 
pondents in the claim petitions. It is seen 
from the evidence of this boy that he had 
been sitting on the guard stone facing 
west and the road, which it is not disput- 
ed, runs north to south. He was in a posi- 
tion to watch the vehicles moving on the 
road in either direction. He is a school 
going boy. In these circumstances, if reli- 
ance has been placed by the Tribunal on 
the evidence of this witness to determine 
the issue of negligence, it cannot be sald 


to be unreasonable at all. The next wit- - 


ness is one Rita D'Souza (P.W. 3). She 
was a passenger in the Udipi taxi at the 
time. Though she was not able to esti- 
mate the actual speed of the taxi, she has 
stated thus: 


“I did not observe the car (Manga- 
lore car) coming from opposite direction. 
I cannot estimate the speed of the car in 
terms of miles per hour. Still I can say 
that the car (Udipi taxi) was moving fast 
because I was sitting in it.” 

Then there is the evidence of the driver 
of the Mangalore car examined as R.W, 1. 
He has deposed that on the day in ques- 
tion, he was travelling from Mangalore 
to Pavanje and had halted before a house 
which was situated about 40 to 50 feet 
from Pavanje junction, Thereafter the 
car moved slowly on the left side of the 
road with a view to turn into Pavanje 
road, While so turning, he put out his 
right hand and signalled his intention to 
take such a turn. Before he had gone 5 of 
6 feet after commencing the turn, the 
Udipi taxi came in the opposite direction 
and after dashing against the right front 
portion of his car, dashed against the boy 
who was sitting on a guard stone about 
20 feet away. He has stated that the Udipi 
taxi was travelling at a speed of about 50 
miles per hour. The only other witness 
examined on behalf of the respondents is 
R.W. 2. His version is that he was driv- 
ing the Udipi taxi on the date of the acci- 
dent and at the relevant time travelling 


at a speed of about 30 miles per hour.” 


When he reached the Pavanje junction, 
the Mangalore car came at a high speed 
and. in an attempt to take a turn towards 
Pavanje, dashéd against his vehicle. He 
has also stated that when the Mangalore 
car took a turn to the right, no hand 
signal was given, as stated by R.W. 1. 
Looking at the state of the oral evidence 
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as briefly outlined above, it seems clear 
that it was the Udipi taxi that was being 
driven in a rash and negligent manner, 


10. In addition to the oral evi- 
dence, the report of the Motor Vehicles 
Inspector who examined both the vehicles, 
has been marked in evidence as Ex. R-5, 
apparently by common consent, The said 
report along with the Ex. P-1, a spot ma~ 
hazar drawn up soon after the accident, 
would show the damege suffered by both 
the vehicles and give an indication of the 
manner in which the accident might have 
happened. The Tribunal has also examin- 
ed the issue of negligence on the basis of 
this documentary evidence. Since we 
find ourselves in agreement with the 
reasoning and conclusion of the Tribunal 
on this aspect of the case, we need do no 
more than reproduce the relevant discus- 
sion in the judgment of the ‘Tribunal, 
occurring in para 13 which runs thus: 


Masra If the Mangalore vehicle at- 
tempted to take a turn suddenly without 
giving signal and at a high speed, what 
would be the resultant phenomenon? If 
the car had taken a full turn to the right 
to the east towards Pavanje temple the 
impact should have been between the 
front portion of the Udipi car and the left 
mud-guard or the left door of the Man- 
galore car. The description of the two 
damaged vehicles in Ex. P-1 shows that 
the right side of the Udipi car and the 
right side of the Mangalore car had come 
in contact. Such a phenomenon is possible 
only when the Mangalore car had not 
taken a full turn. Therefore, it is abso- 
lutely certain that before the car actually 
took a turn, the collision took place, Then 
the question is, why should the vehicles 
collide. There are two possibilities under 
which the vehicles could collide. One is, 
the Mangalore car driver tried to move 
to the right in his attempt to take a turn 
to the right and the car opposite came 
and hit or, the other possibility is that 
the Udipi car tried to speed through the 
passage in expectation of crossing the 
turning point without any difficulty or mis- 
hap. It is admitted by R.W. 2 that R.W. 1 
took a turn to the right. The question is, 
whether he would have taken a turn 
without even signalling and especially so 
when a vehicle was coming opposite - to 
him. To my mind, it appears that R.W. 1 
could not have taken a turn without sig- 
nalling. Definitely he could not have 
taken a turn at great speed. In the very 
nature of things, while taking a turn, the 
speed had to be cut considerably and 
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especially if the turning were to be sharp. 
It is admitted by R.W, 2 that he sighted 
the car at least from a furlong and if he 
bad seen the Mangalore car driver taking 
a turn even without a signal, it was his 
duty to have stopped to allow him to 
take a full turn and pass into the adjoin- 
ing road. It might be that R.W. 1 was 
violating the traffic rule in not giving a 
signal, But under such situation, prudence 
requires that the driver of the car from 
Udipi should have stopped to:allow the 
Mangalore car to go into the adjoining 
road. The evidence of P.W, ‘1 (injured 
boy) and P.W. 3 (passenger in taxi) who 
are not interested in claiming damages 
from one or the other driver exclusively 
appears to be more truthful......... 


In the light of the foregoing discussion, 
we are clearly of the view that the con- 
tention urged on behalf of the appellant 
in this behalf, deserves to fail s 


The next contention relates to the 
award of general damages of Rs, 40,000 
in Misc. Case (MVC) No, 82 of 1970. It is 
however to be noted that the appellant 
has not seriously challenged the award of 
special damages of Rs, 4,540 to the -said 
claimant and the quantum of damages of 
Rs. 2,000 awarded to the claimant in Misc. 
Case (MVC) No. 75 of 1970. It is contended 
on behalf of the appellant that having re- 
gard to the resources of the father of the 
boy (P.W. 2) who was only a teacher in 
a higher primary school, it would not be 
reasonable to think that he would have 
achieved any academic distinction, which 
would have enabled him to take any high- 
ly profitable career, either as a Govern- 
ment servant or a member of any of the 
liberal professions, It was further sub- 
mitted that no evidence worth the name 
had been adduced on behalf of the claim- 
ant concerned indicating that he was pos- 
sessed of any such potentiality. We are 
not persuaded to fully agree with this 
contention. It is no doubt true that the 
boy’s father was only a primary school 
teacher. It is also true that no evidence 
has been adduced to show that the boy 
was likely to distinguish himself in his 
scholastic career. But having regard to 
the fact that the boy’s father is a teacher 
himself, an inference would be reason- 
able that he would have educated him as 
best as he could, and at least up to a 
stage when he would be in a position to 
earn for himself. The further fact to be 
moted is that the boy has been examined 
as P.W. 1 some three years after the acci- 
dent, and it is seen from the deposition 
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sheet that he had been attending school 
notwithstanding the grievous injury suf- 
fered by him. This circumstance, in our 
opinion, to some extent would show that 
both the boy and the father were very 
much concerned with the education of the 
boy to better his prospects in life. 


11-12. Turning now to the-other facet 
of this contention, it was urged that the 
decisions relied on by the Tribunal in 
support of a determination of such dam- 
ages were not in point, It seems to us that 
there is some justification for this sub- 
mission. Such decisions relied on by the 
Tribunal are: (1) K. Gopalakrishnan v. 
Sankara Narayanan, 1969 Acc CJ 34 = 
(AIR 1968 Mad 436) and Tarlochan Singh 
v. The State of Punjab (1970 Acc CJ 409) 


(Punj). 


13. In Gopalakrishnan’s case (AIR 
1968 Mad 436) the injured was a student 
aged 20 years. On account of an ‘accident 
while he was golng on a scooter as a pil- 
lion rider and as a result of a lorry dash-~ 
ing against the scooter, he suffered inju- 
ries as a direct consequence of which one 
of his legs had to be amputated, As 
against his claim for damages of Rupees 
3,60,210, the Tribunal hed awarded a sum 
of Rs. 57,685-37 P. It is not clear from the 
report of the case as to the circumstances 
on the basis of which a claim for damages 
running into lakhs came to be made. 
However, having regard to the magni- 
tude of the claim made, it is reasonable 
to infer that the injured was a person of 
substantial means. Further, having regard 
to his age and his occupation as a student 
at the time he met with the accident, it 
was probable that he would have: been in 
a position to reach a stage of academic 
distinction which would have enabled him 
to earn and further his prospects in life 
substantially. It seems to us that this de- 
cision could not be taken as a comparable 
case for the purpose of assessing compen- 
sation in the instant case, A 


14. In Tarlochan Singh's case 
(1970 Ace CJ 409 (Punj)) the injured was 
a 4} year old boy, He was the son of an 
agriculturist. One of his legs had to be 
amputated as a result of the accident. The 
Tribunal had assessed the quantum of 
compensation payable to him at Rs. 23,000 
which later on came to be upheld by the 
High Court. The facts of that case would 
clearly disclose that a sum of Rs. 15,000 
alone had been computed under the head 
‘general damages’. This case, ‘however, 
would afford some assistance in the deter- 
mination of the compensation in the in- 
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stant case, It is no doubt true that the 
Tribunal has derived. assistance from the 
Workmen’s Compensation Act only for 
the purpose of determination of the per- 
centage of disability incurred by a work- 
man.-whose leg is amputated, But the Tri- 
bunal has not referred to any other mate- 
Tial.or data for the determination of the 
general damages at Rs. 40,000. Having 
regard to the resources of the boy’s pa- 
Tents and the circumstances. in which 
they were placed, and the paucity of evi- 
dence in regard thereto, we are clearly of 
the view that the determination made by 
the Tribunal errs on the excessive side. 
Taking all the circumstances into consi- 
deration, we think a compensation of 
Rs. 25,000 would be reasonable. This -con- 
tention of the appellant, therefore, has to 
be accepted to this extent only. 


15. The last of the appellant’s con- 
tentions relates to the liability of the in- 
surer, The Tribunal has exonerated the in- 
surer from any liability on the ground 
that the Udipi taxi was being driven by 
an unauthorised and a unlicenced driver 
by name Seetharama Shetty, at the time 
of the accident. In coming to this conclu- 
sion, the Tribunal has relied on several 
circumstances which are briefly as fol- 
lows:— (1) that the allegations in claim 
statements in Misc. Case (MVC) Nos. 82, 
83 and 84 of 1970 under Section 110-A of 
the Motor. Vehicles Act disclose that the 
3rd respondent Seetharama Shetty (later 
given up) had been driving the vehicle in 
question and such statements amounted 
to an admission; (2) that the wound certi- 
ficate Ext. R-4 issued at the Wenlock Hos- 
pital showed that one Seetharam was also 
injured in the accident in question; (3) if 
the appellant (Sanjeeva Shetty) bad been 
driving the Udipi taxi, he could not have 
escaped injuries having regard to the 
manner in which the accident happened; 
(4) non-examination of respondent 3 on 
behalf of the appellant; and (5) that the 
burden of showing that the said Seetha; 
tama Shetty was a licensed driver was on 
the owner of the insured vehicle. 


16. On a careful examination of 
the above circumstances relied on by the 
Tribunal with reference to the material 
on record, we are satisfied that they can- 
not be depended. upon to reach the con- 
clusion that Seetharama Shetty (original 
respondent 3) had in fact- been driving 
the Udipi taxi at the relevant time. 

` The first circumstance refers to the 


pleadings In some claim. statements, but . 


the question is whether they- could be 


'S. Sanjiva Shetty v. Anantha (Venketaswami J.) [Pre 14-19} Kat. 151 


treated- as admissions binding upon the 
appellant, Those are statements made by 
claimants in those petitions, which had 
been stoutly denied on behalf of the ap- 
pellant in his objections filed in that be- 
half. Those statements have not been sub- 
stantiated -by any evidence on oath given 
by those claimants. Indeed, the Tribunal 
has noticed the fact that the claimants in 
Misc. Cases (MVC) Nos. -82 and 83 of 1970 
had not affirmed the said allegation while 
deposing in the witness box. Nothing also 
has been elicited in cross-examination of 
these claimants, bearing on this aspect. 
In this state of things, we find it very dif- 
ficult to hold that the said statements 
could be treated as evidence against the 
appellant. 


. 17. The second circumstance re- 
lates to the wound certificate Ex. R-4 issu- 
ed to one Seetharama. There is no doubt 
that there is an indication that the inju- 
Ties were suffered by Seetharama as a 
result of the -accident under enquiry. 
There is no reference in the wound certi- 
ficate to any one by name Seetharama 
Shetty. The doctor who issued this 
certificate bas not been examined, In ad- 
dition, it is seen that the two injuries 
suffered by the said person were only on 
the left arm and left elbow and no frac- 
tures were noticed. Having regard to the 
damage caused to the Udipi taxi on its 
steering, which is to the right side of the 
vehicle, one would normally expect a 
driver to be injured on the right side of 
his body and not on his left side as in the 
case of Seetharam, We do not, therefore, 


- think that Ex. R-4 is of any assistance in 


coming to. a conclusion that Seetharama 
Shetty was the driver of the vehicle, as 
held by the Tribunal. 


18. The next circumstance relates 
to the absence of injuries on the appel- 
lant. The inference sought to be drawn 
from this circumstance is that having re- 
gard to the extensive damage caused to 
the motor vehicle (Udipi taxi), if the ap- 
pellant had been dniving the same at the 
time as stated by him, it is highly impro- 
bable that he would have escaped with- 
out injuries.. We do not think that this 
circumstance is conclusive. enough to 
hold that the appellant had. not been driv- - 
ing the vehicle on that day. Indeed, the 
appellant’s evidence before Court that! 
he had been the driver on that day re- 
mains in our view unshaken and must not 
therefore be lightly brushed aside, 


- 19. The next two circumstances 
can be dealt with together, The. fourth 
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circumstance relates to the non-examina- 
tion of Seetharama Shetty, impleaded as 
respondent 3 in some of the claim peti- 
tions. In this context it is noticed by the 
Tribunal that the address of the said 
Seetharama Shetty for the purpose of 
service of notices had been shown as that 
of the appellant himself and therefore it 
‘was somewhat incumbent upon the appel- 
lant to have examined him or at least to 
have caused a written statement to be fil- 
ed by him before court’soon after service 
on him in the first instance. Further, the 
Tribunal while recognising the fact that 
the petitions against respondent 3 came to 
ibe dismissed on 3-3-1972, has observed 
that it was in the interest of the appel- 
lant himself to have summoned Seetha- 
‘rama Shetty and caused the production of 
his driving licence. We fail to see how 
the appellant could have taken upon him- 
self the duty of establishing that Seetha- 
rama Shetty was a duly licensed driver, 
while his case all along has been that he 
(Seetharama Shetty) was not at all driv- 
ing the vehicle on the date of the acci- 
dent. We do not also think that in the 
eye of law any onus lay upon him at all 
to prove that Seetharama Shetty was 4 
duly licenced driver. 


_ 20. The stand of the insurer has 
‘been that the owner of the insured vehi- 
cle had violated the term-of the policy 
prohibiting the driving of the vehicle by 
unlicensed or unauthorised persons, and 
therefore could not hold the insurer liable 
for damages in accordance with the terms 
of the policy. That the onus of establishing 
such an allegation was on the insurer, 
has been laid down in Jogindra Kuer v. 
Jagdish Singh (AIR 1964 Pat 548). The 
relevant enunciation reads: 


“Where the insurance company takes 
the plea with regard to breach of the 
terms of the policy contending that the 
driver of the insured vehicle was not duly 
Jicénsed or was disqualified for holding 
or obtaining a licence the onus lies upon 
the company to establish -its allegations.” 
In the cases on hand, the insurer, in our 
view, has not made any attempt to dis- 
charge this burden. For all these reasons, 
we are unable to accept the conclusion of 
the Tribunal that the insurer is not liable 
to pay the compensation. We accordingly 
hold that the Insurer, Indian Mercantile 
Insurance Co. Ltd. is liable to pay the 
compensation awarded, 

21. The last point for considera- 
tion relates to the limit of liability of 
the insurer. On behalf of the appellant, it 
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was urged that the same was governed by 
the provisions of the Motor Vehicles Act 
as amended by Act 56 of 1969 (Amend-~ 
ment Act), which provides for a higher 
limit of liability, although the date of 
the policy was anterior to the coming 
into force of the said Amendment Act. 
Reliance in this behalf was placed on a 
ruling by us in B. R. Kamath v. Devaki, 
(MF. A. No. 373 of 1973 decided on 2-7- 
1974) (Kant). For the insurer-respondent, 
placing reliance on a later ruling of a 
Bench, in the Premier Insurance Co. Ltd. 
v. Padma Srinivasan (M. F. A. No, 19 of 
1973 decided on 9-1-1976) = (Reported in 
(1976 Kant LJ 168) to which one of us 
was a party, it was contended that the 
limit of such liability towards third par- 
ties, as the present claimants, was only 
Rs. 20,000 in all in accordance with the 
terms of the policy issued before the am- 
endment Act. It was also contended that 
the Amendment Act was prospective in 
its operation governing only the policies 
issued subsequent to its ee into force 
on 2-3-1970. 


22. It is common ground between 
the parties, that if the Amendment Act 
were not to apply to the case, the limit 
of liability of the insurer, was only 
Rs. 20,000 in all. Indeed, no argument was 
addressed to the contrary by any of the 
parties before us. 


23. It is no doubt true that in 
B. R. Kamath’s case M, F. A. No. 373 of 
1973, D/- 2-7-1974 (Kant) it has been held 
that the provisions of Section 95 (2) of 
the Motor Vehicles Act as amended by 
Amendment Act applied in regard to a 
claim which arose subsequent to such 
amendment, the policy concerned, how- 
ever, having been issued prior to such 
amendment. But what is noteworthy 
about the decision is that it had been 
rendered on the basis of a concession made 
on behalf of the insurer concerned there- 
in, In our view, therefore, the ratio of 
this decision must be confined to the facts 
of that case, and cannot, therefore, be 
considered as a precedent binding on us 
in these appeals, 


24. In the case of Premier Insur- 
ance Co. Ltd. (1976 Kant LJ 168) in the 
context of a similar question which had 
directly arisen, it has been clearly held 
that the amendment by Act 56 of 1969 
to Section 95 (2) of the Motor Vehicles 
Act would only apply to claims arisen in 
connection with the policies of insurance 


‘issued subsequent to coming into force of 


such amendment. In the instant case, the 
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policy concerned had been issued anterior 
to the aforesaid amendment and, there- 


fore, the ratio of this decision, which is 
binding on us, clearly applies. The conten- 
tion of the appellant, therefore, has to 
fail and that urged on behalf of the insu- 
rer clearly deserves acceptance. The re- 
sult is that the liability of the insurer. 
The Mercantile Insurance Co. Ltd. in 
respect of the claims for compensation 
concerned in these appeals has to be limit- 
ed to Rs, 20,000 and the same apportion- 
ed proportionately between the two 
claimants concerned herewith. So appor- 
tioned, the claimants in Misc. Case (MVC) 
5 of 1970 and Misc. (MVC) 82 of 70 will 
be entitled to receive sums of Rs. 1,270 
and Rs, 18,730 respectively. 


Rudrayya v. 


25. As a result of the foregoing 
these appeals partly succeed and are 
allowed accordingly. We make the follow- 
ing order:— 


(1) The award in Misc, Case (MVC) 
No, 75 of 1970 is modified by a direction 
that the insurer will pay a sum of Rupees 
1,270 towards its share of the | 
together with interest thereon at 5 
per annum computed from the date of 
the award. (i.e. 31-1-1973) to the date of 
payment. In other respects, the award 
remains undisturbed; 


(2) The award in Mise. Case (MVC) 
No, 82 of 1970 stands modified as fol- 
lows:-— 


(i) The quantum of general damages 
of Rs, 40,000 will stand substituted by 
Rs, 25,000; 


(ii) The insurer, the Indian Mercan- 
tile Insurance Co. Ltd. will pay a sum of 
Rs. 18,730 together with interest thereon 
at 5% per annum from the date of the 
award (31-1-1973) to the date of pay- 
ment. . 


In other respects, the award remains 
undisturbed. 


26. These appeals are disposed of 
accordingly, In the circumstances, all the 
parties will bear their own costs. 


Ordered accordingly. 
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M. SADANANDASWAMY AND 
D. NORONHA, JJ. 

Rudrayya, Petitioner. v. Gangawwa 
and others, Respondents, 

Civil Revn, Petn. No. 2533 of 1973, 
D/- 26-3-1976.* 

(A) Karnataka Rent Control Act (22 
of 1961), S. 3, Cl. (n) — Land used for 
agricultural purposes: is excluded from 
definition of ‘premises’ — Test for deter- 
mining whether leased land is ‘premises’ 
or not is date of lease. AIR 1970 SC 1475, 
Not Followed. 


Where the terms of the lease deed 
show that the subject-matter of the lease 
was the land (described as garden land 
with a house standing on the suit pro- 
perty for the purpose of storing fuel and 
timber) which was being used on the 
date of the lease for agricultural pur- 
poses only and according to the terms of 
the lease deed the tenant was to apply 
for permission to use the property for a 
non-agricultural purpose and the land 
had to be restored to the landlords after 
the expiry of the lease period in the same 
condition as it was on the date of the 
lease, the fact that the tenant had put the 
land to a non-agricultural use subse- 
quent to the commencement of the lease 
will not bring the suit.land within the 
definition of the term ‘premises’ as defin- 
ed in the Act. (Para 9) 

Since the property in question was 
used only for agricultural purposes on the 
date of the lease, the Act excludes it from 
its operation, AIR 1966 SC 806, Foll; 
Civ. App. No. 700 of 1964, D/- 6-10-1965 
(SC), Rel. on; AIR 1970 SC 1475, Not Foll.; 
Appeal No. 413 of 1969 (Bom), Ref. 

(Para 6) 

An eviction petition under S, 21, Cl. 
(1) in respect of the suit property is 
therefore not maintainable. (Para 12) 

(B) Constitution of India, Art. 141 — 
Conflict between two decisions of Sup- 
reme Court in AIR 1966 SC 806 and AIR 
1970 SC 1475 — Decision of larger Bench 
in AIR: 1966 SC 806 is binding on High 
Courts — It has to be followed in prefer- 
ence to the decision of smaller Bench in 
AIR 1970 SC 1475; AIR 1974 SC 1596, 
Foll. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1974 SC 1596 = 1974 UJ (SC) 348 9 


*(Against order of Addl. Munsiff, Hubli 
in H. R. C, No. 101 of 1969, D/- 10-10- 
1973.) 


GT/GT/B949/76/VBB 


Gangawwa 
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ILR (1974) Kant 340 = ,(1974) 2 Lab LJ 
262 (FB) aog 7 
AIR 1970 SC 1475 = (1971) 1 SCR 66 
7,8,9 
(1970) Civil Revn. Petn. No. 1759 of 1969, 
D/- 6-8-1970 (Mys) 10, 11, 12 
_ (1969) Appeal No. 413 of 1969 (Bom) 8 
AIR 1966 SC 806 = (1962) 3 SCR 98 4, 
sa 8, 9, 11 
(1965) Civil Appeal No. 700 of 1964, Dj- 
6-10-1965 (SC) 9 
AIR 1961 Mys 3 = 38 Mys LJ 720 7 
K. A. Swamy, for Petitioner; S. G. 
Sundaraswamy for S, V. Pralayakala- 
math, for Respondents Nos, 1 and 2. 


SADANANDASWAMY, J.:—- This 
revision petition has been referred to a 
Division Bench since the learned Single 
Judge who heard it in the first instance 
was of the opinion that it involves ques= 
tions of considerable public importance. 

2. The petitioner took on lease the 
land R. S. No. 104, measuring 5 acres and 
3 guntas, situate in Thimmasagara village 
which is now part of Hubli City, on 19-1- 
1948, under a registered lease deed on an 
annual rent of Rs. 1,505, the period of 
lease being 41 years, from the owners- 
respondents 1 and 2. Respondent 3 is 
alleged to be the sub-lessee under the 
petitioner, The respondents filed an evic- 
tion petition under Section 21, clause (1), 
sub-clauses (b), (c) and (f) of the Mysore 
Rent Control Act, 1961, (hereinafter re- 
ferred to as the Act). The present peti- 
tioner contended, among other things, 
that the application is not maintainable 
for the reason that the suit property was 
an agricultural land and that the Court 
had no jurisdiction to entertain the appli- 
cation, The learned Additional Munsiff, 
Hubli, negatived his contention and held 
that the Court had jurisdiction to enter- 
tain the application. It is against: this 
tae that the Revision Petition has been 

ed. 


3.. In the lease deed Exhibit P-I 
the suit property is described as garden 
land, It also recites that there is a house 
standing on the suit property. The pur- 
pose for which the lease is taken is stated 
to be for the storage of fuel and timber. 
The lease deed also recites that the tenant 
will apply for permission to use the pro- 
perty for a non-agricultural purpose and 
that since the property is at the time of 
the lease being used for agricultural pur- 
poses, the assessment of Rs. 5-7-6 should 
continue to be paid by the landlords and 
that if the assessment is increased, such 
excess as well as the Municipal Taxes 
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would be paid by the tenants thereafter, 
It also provides that on the expiry of the 
term of the lease, the tenant would vacate 
the land as well as the house standing 
thereon and restore possession of the 
same to the landlords in the same condi- 
tion as the property was on the date of 
the lease. Another. term of the lease is 
that the tenant cannot cut any of the 
trees standing on the land except the one 
mango tree in the centre. 


å. In Mst. Subhadra v. Narsajt 
Chenaji Marwadi (AIR 1966 SC 806) the 
question was as to the material date for 
ascertaining whether the suit property is 
‘premises’ for the. purpose of fixation of 
standard rent under the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 (Act 57 of 1947), It. was held 
that the material: date for ascertaining 
whether the plot is ‘premises’ for the 
purpose of Section 6 is the date of letting 
and not the date on which the application 
for fixation of standard rent is made by 
the tenant or the landlord. Since the plot 
was assessed for agricultural purposes on 
the date of the lease it was held that it 
could not be regarded as ‘premises’ for 
the purpose ‘of application for Part II of 
the Act, and it was observed as follows; 


“It is common. ground that till Nov- 
ember 11, 1949, the plot was assessed for 
agricultural purposes under the Bombay 
Land Revenue Code. In the year 1947, 
the plot was undoubtedly lying fallow, 
but on‘that account, the user of the land 
cannot be deemed to be altered. User of 
the land could only be altered ‘by the 
order of the Collector granted under Sec- 
tion 65 of the Bombay Land Revenue 
Code. Section 11 of the Bombay Act LVII 
of 1947 enables a competent Court upon 
application made to it for that purpose to 
fix standard rent of any premises, But 
Section 11 is in Part II of the Act and by 
Section 6, Cl. (1), it provided. that in areas 
specified in Schedule J, Part II applies to 
premises let for residence, education, 
business, trade or storage. There is no 
dispute that Part II applied to the area 
in which the plot is situate; but before 
the appellant could maintain an applica- 
cation for fixation of standard rent under 
Section 11, she had to establish that the 
plot of land leased was ‘premises’ within 
the meaning of Section 5 (8) of the Act 
and that it was let for residence, educe- 
tion, business, trade or storage. For the 
purpose of this. appeal,.it ig unnecessary 
to consider whether the plot was let for 
residence, education, business, trade or 
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storage. The expression ‘premises’ is de- 
fined by Section 5 (8) and the material 
part of the definition is: 

“In this Act, unless there is anything 
repugnant -to the subject or contexi— ` 

(8) ‘premises’ means— 

(a) any land not being used for agri- 
cultural purposes, 

(b) any building or part of a building 
let separately (other than a farm build- 
ing) including— 

(i) the garden, grounds, garages and 
out-houses if any, appurtenant to such 
building or part of a building, 

(ii) any furniture supplied by the 
landlord for use in such building or part 
of a building, 

(ili) any fittings affixed to such build- 
ing or part of a building for the more 
beneficial enjoyment thereto...... 
Reading Section 5, sub-cl. (8) ey Sec- 
tion 6 (1), it is manifest that Part II of 
the Act can apply in areas specified in 
Schedule IT to lands (not being used for 
agricultural purposes) let for residence, 
education, business, trade or storage, The 
material date for ascertaining whether 
the plot is ‘premises’ for purpose of Sec- 
tion 6 is the date of letting and not the 
date on which the application for fixation 
of standard rent is made by the tenant or 
the landlord. We agree with the High 
Court that the plot in dispute could not 
be regarded as ‘premises’ inviting the ap- 
plication of Part II of the Act. The ap- 


plication filed by the appellant under Sec- 


tion 11 for fixation of standard rent was, 
therefore, not maintainable.” 

The above observations show that what 
was considered material was that the ap- 
pellant in that case had to establish that 
the plot of land leased was ‘premises’ 
within the meaning of Section 5, cl. (8) 
of the Bombay Act and that it was un- 
mecessary to consider whether the plot 
was let for residence, education, business, 
trade or storage. 


5. In Section 3, clause (n) of the 
Act, ‘premises’ has been defined as fal- 
lows:— 

“(n) ‘Premises’ means— 

(i) a building as defined in clause (a); 

(ii) any land not used for agricultu- 
ral purposes;” 

Under Section 3, clause (a) ‘building’ has 
been defined as follows:-— 

“(a) ‘building’ means any building or 
hut or part of a building or hut other 
than a farm house, let or to be let sepa- 
rately for residential or non-residential 
purposes and includes— 
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(i) the garden, grounds and - out- 
houses, if any, appurtenant to such build- 
ing, hut or part of such building or hut 
and let or to be let along with such build- 
ing or hut or part of building or hut; 

(ii) any furniture supplied by the 
landlord. for the: use in such building or 
hut or part of a building or hut; 

(iii) any fittings affixed to such build- 
ing or part of a building for - the more 
beneficial enjoyment thereof. 

But does not include a room or other 
accommodation in a hotel or a lodging 
house.” . 

6. It is thus clear that the defini- 
tion of ‘premises’ in the Act is similar to 
the definition in the Bombay Act. What 
is material is that under both the - Acts 
any land used for agricultural purposes 
is excluded from the definition of the 
word ‘premises’, It is also clear that a 
farm building ig excluded from the defi- 
nition of the word ‘building’ and there- 
fore of ‘premises’ in the Bombay Act and 
of a ‘farm house’ in the Act, Since the 
property in question was used only for 
agricultural purposes on the date of .the 
lease, it follows that in the present case 
also the Act excludes it from itə opera- 
tion, 


7. But it is urged on behalf of the 
respondents 1 and 2 by “Mr. Sunder 
Swamy, that there is a judgment of the 
same learned Judge, Shah, J., in Vasudev 
Dhanji Bhai Modi v. Rajabhai Abdul 
Rehman (AIR 1970 SC 1475), taking a 
contrary view, namely, that the material 
date for the determination of the applic- 
ability of Section 6 (1) of the Bombay 
Rent Act is the date of the application 
asking for relief under the Bombay Rent 
Act and not for the date of the lease. He 
has relied on the decision of this Court in 
M/s. The New Krishna Bhavan v, The 
Commercial Tax Officer, (1960) 38 Mys LJ 
720 = (AIR 1961 Mys 3) and the Full 
Bench decision in A. J. Aramha v. The 
Mysore State Road Transport Corporation 
(ILR (1974) Kant 340) (FB) for the propo- 
sition that if there is conflict between two 
decisions of the Supreme Court, it is the 
later decision which is binding on this 
Court. i 

8. In Vasudev Dhanjibhai Modi v. 
Rajabhai Abdul Rehman (AIR 1970 SC 
1475) an objection was raised in execu- 
tion that the court which passed the de- 
cree for eviction under the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act, 1947 (Act 57 of 1947) had no 
jurisdiction to entertain the suit since the 
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suit premises was not governed by that 
Act, It was held that where the objection 
aa to the jurisdiction of the Court to pass 
the decree does not appear on the face of 
the record and requires examination of 
the questions raised and decided at the 
trial, or which could have been but have 
not been raised, the executing Court will 
bave no jurisdiction to entertain an ob- 
jection as to the validity of the decree 
even on the ground of absence of jurisdic- 
tion, The High Court had held that the 
land leased was at the date of the lease 
used for agricultural purposes and that 
it so appeared on an investigation of the 
terms of the lease and other relevant 
evidence and therefore came to the con- 
clusion that the decree was without 
jurisdiction and on that account a nullity. 
The order passed by the High Court was 
set aside. While dealing with the applic- 
ability of the Bombay Act it was observ- 
ed as follows:— 


_ "The expression ‘premises’ in Sec- 

tion 5 (8) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act (LVII 
of 1947) does not include premises used 
for agricultural purposes. By Section 6 of 
that Act the provisions of Part JI which 
relate to conditions in which orders in 
ejectment may be made against tenants 
and other related matters apply to pre- 
mises let for education, business, trade or 
storage. It is plain that the Court exer- 
cising power under the Bombay Rents, 
Hotel and Lodging House. Rates Control 
Act, 1947, has no jurisdiction to entertain 
a suit for possession of land used for 
agricultural purposes, Again in ascertain- 
ing whether the land demised is used for 
agricultural purposes the crucial date is 
the date of which the right conferred by 
the Act is sought to be exercised. Mst. 
Subhadra v. Narsaji Chenaji Marwadi 
(AIR 1966 SC 806).” 
According to the above observations the 
crucial date to determine whether the 
land leased is used for agricultural pur- 
poses is the date on which the right con- 
ferred by the Act is sought to be exercis- 
ed. But Mr. Swamy has relied on the 
following observations in a later portion 
of the same judgment which reads as fol- 
lows:— 


“In the present case the question 
whether the Court of Small Causes had 
jurisdiction to entertain the. suit against 
Mushi depended upon the interpretation 
of the terms of the agreement of lease, 
and the user to which the land was put at 
the date of the grant of the lease.” 
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His contention is that it was the inten- 
tion of the learned Judges who decided 
the case to affirm the principles laid down 
in the earlier decision, namely, AIR 1966 
SC 806, that it was not their intention to 
take a different view and that it was by 
mistake that it has been observed in the 
earlier part of the judgment that the cru~ 
cial date is the date on which the right 
conferred by the Act is sought to be exer- 
cised. There. is much force in this conten- 
tion, Mr. Sundar Swamy relied on the 
unreported decision of the Bombay High 
Court in Appeal No. 413 of 1969, Manjula- 
bai v. Sitaram Gopal Gokhale in which it 
has been observed that Shah, J., who is 
the author of the earlier judgment itself 
has authoritatively declared in the later 
decision as to what he hed intended ear- 
lier in his own judgment that the crucial 
date to be considered for the purposes of 
the Bombay Act was.the date on which 
the right conferred by the Act is sought 
to be exercised. But the learned Judges 
do not appear to have noticed the obser- 
vations in the later of the part of the 
same judgment (in AIR 1970 SC 1475) re« 
ferred to above, Hence, it is difficult to 
come to the conclusion that it was the 
intention of the learned Judges who de- 
cided AIR 1970 SC 1475 to overrule the 
decision in AIR 1966 SC 806. 


9. Mr, Swamy further contended 
that even if it is so to be taken that the 
decision in Vasudev Dhanjibhai Modi v. 
Rajabhai Abdul Rehman (AIR 1970 SC 
1475) takes a contrary view as to the 
date which is material for determining 
the nature of the land for the application 
of the Act, even then it is the statement 
of the law in the earlier decision in Mst. 
Subhadra v. Narasaji Chenaji Marwadi 
(AIR 1966 SC 806) which is binding on 
this Court. According to him the earlier 
decision was decided by four learned 
Judges and the later decision AIR 1970 
SC 1475 decided by three learned Judges 
cannot be- deemed to have overruled the 
earlier decision of the larger Bench. He 
has relied on the. decision of the Supreme 
Court in Mattulal v. Radhe Lal, 1974 UJ 
(SC) 348 = (AIR 1974 SC 1596), In that 
decision it has been observed as follows: 


“While considering the conflict be« 
tween the two decisions of Supreme 
Court, we must prefer to follow the deci« 
sion of the larger Bench.” 

It has no doubt been also observed that 
they prefer to follow the decision of the 
larger Bench in that case because they 
were in agreement with it on principles 
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also. But the observation that they must 
prefer to follow the decision of the larger 
Bench is nonetheless binding on this 
Court. This question did-not arise for de- 
cision in the two decisions of this Court 


referred to above. Mr. Swamy has pro“, 


duced the certified copy of the judgment 
of the Supreme Court in AIR 1966 SC 806 
which shows that the decision in that case 
was rendered by four learned Judges, 
namely, K, N. Wanchoo J., K. C. Das 
Gupta J., J. C. Shah J. end Raghubir 
Dayal J. Hence, we are of the opinion 


that the statement of the law by the. 


-|larger Bench in Subhadra’s case (AIR 
1966 SC 806) is binding on us and we have 
to follow the same in preference to the 
decision of the smaller Bench in Vasu- 
dev’s case (AIR 1970 SC 1475), The un- 


ported decision of the Supreme Court in. 


Krishnapasuba Rao Kundapur v. Datta- 
traya Krishnaji Karani (Civil Appeal No. 


700 of 1964 decided on 6-10-1965) by a. 


Bench of three learned Judges, which is 
relied on by Mr. Swamy, also supports 
the view taken in Subhadra’s case. That 
was a suit by a landlord for eviction un- 
der Section 13, clause (1), sub-clause (i) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (Bombay 


Act No. 57 of 1947). Under the terms of 


the lease, it was held, the subject-matter 
of letting was an open land and the rent 
was payable in respect of the open land 
only and not in respect of structures rais- 
ed by the tenants. The building on the 
land was constructed by the tenant at his 


own cost, The building belonged to the. 


tenant and was not the subject-matter of 
the letting. The land only was the sub- 
ject-matter of the letting. The contention 
of the tenant that the suit premises are 
building and ground appurtenant to the 
building and are not ‘land’ within the 
purview of Section 13, clause (1), sub- 
cl. (i) and conséquently the landlord can- 
not claim eviction under Section 13, 
clause (1), sub-cl. (i) was rejected. It was 
held that the premises are ‘land’ 
the meaning of Section 13, Cl. (1), sub-cl. 
(i) and that the landlord was entitled to 
recovery of the suit land, In the present 
case also the terms of the lease deed 
show that the subject-matter of the lease 
was the land which was being used on 
the date of the lease for agricultural pur- 
poses only. According to the terms of the 
lease deed the land has to be restored to 
the landlords after the expiry of the 
lease period in the same condition as it 
was on the date of the lease. Hence the 
fact that the tenant had put the land to 


Rudrayya v. Gangawwa (Sadanandaswamy J.) 


within. 
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a non-agricultural use subsequent to the 
commencement of the lease will not bring 
the suit land within the definition of the 
term ‘premises’ as defined in the Act. 


10. It ig further urged by Mr. 
Swamy that the decision of this Court in 
R. C. Hiremath v. Gangawwa (Civil Revn. 
Petn. No, 1759 of 1969 decided on 6-8- 
1970): (Mys) operates as a bar to the pre- 
sent proceedings under Sec. 45 of the My- 
sore Rent Control Act. The present peti- 


` tioner had filed an application for fixation 


of standard rent under Section 11 of the 
Bombay Rents Act alleging that the 
agreed rent of Rs. 1,505 per annum was 
excessive and that Rs. 750 per annum is 
the reasonable rent. That prayer was re- 
jected by the trial Court which fixed 
Rs, 1,505, the agreed rent, as the standard 


-rent, The respondents had also filed an 


original suit for the recovery of arrears 
of rent, The trial Court tried both the 
suit as well as the application under Sec- 


-tion 11 of the Bombay Rents Act. The suit 


was decreed on the basis of the annual 
rent of Rs. 1,505 fixed on the application 
of the present petitioner. The present pe- 
titioner filed appeals both against the 
order on his application under S. 11 as 
well as against the decree in the suit filed 
by the respondents, The lower appellate 
Court dismissed both the appeals. There- 
upon, the present petitioner filed Civil 
Revision Petition No. 1759 of 1969 as well 
as the Regular Second Appeal No. 1112 
of 1969. i 


11. In this Court the present petition- 
er urged in C. R. P. No, 1759 of 1969 (Mys) 
that the Court had no jurisdiction to fix 
the standard rent since the suit property 
was not ‘premises’ under the definition of 
the term under the Bombay Rents Act. 
Reliance was placed by him on AIR 1966 
SC 806 (Mst. Subhadra v. Narsaji Che- 
naji Marwadi), This Court accepted his 
contention and held that the Bombay 
Rents Act is not applicable to the suit pro- 
perty, allowed the Civil Revision Petition 
and set aside the orders of both the lower 
Courts on the application under Sec. 11 
and dismissed the said application. Since 
the only contention urged by the present 
petitioner in R. S. A. No. 1112/1969 was 
that deduction had not been given by the 
respondents to the amounts paid by the 
present petitioner, this Court directed 
that deduction must be given to the 
amounts paid by the present petitioner. 
It, otherwise, confirmed the decree of the 
lower Court in the regular second appeal. 
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12.. The contention on behalf of 
the present petitioner is that the finding 
in C. R. P. 1759 of 1969 that the suit pro- 
perty is not ‘premises’ under the Bombay 
Act, operates as a bar under Section 45 of 
the Mysore Rent Control Act to the pre- 
sent proceedings. Since the petitioner has 
succeeded on the first point it is not. ne- 
cessary to” consider, this question, Admit- 
tedly, the suit property was being used for 
agricultural purposes only on the date of 
the lease, It is only about a year after the 


date of. the lease that it was converted to . 


` user for non-agricultiral purposes. Hence, 
the contention of the petitioner that the 
eviction petition filed by the present res- 
pondents is not maintainable has to be 
upheld. í 


. B. This revision petition is there~ 
fore allowed. The order of the lower 
Court is set aside and the eviction peti- 
tion is dismissed. Parties shall bear their 
own costs in this revision petition. 

` Petition allowed, 
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D. M. CHANDRASHEKHAR AND 

B. VENKATASWAMI, JJ. 

K. P. Nanjunath and others, Appel- 
lants v. State of Karnataka and others, 
Respondents. 

Writ Appeal No. 830 of 1974, D/- 
19-3-1976.* 

(A) Karnataka Land Revenue Act 
(1964), Ss. TL and 72 — Karnataka Land 
Revenue Rules (1966), R. 97 (4) — Deter- 
mination of extent of land necessary for 
free pasturage — Public notice to villag- 
ers — Necessity, W. P. No. 5812 of 1974, 
D/- 11-10-1974 (Kant), Reversed, 

Though it may not be practicable to 
give individual notices to all the villagers 
having the right of free pasturage in 
Gomal lands, the Revenue authorities can 
give public notice to the villagers by 
affixing a copy of such notice in the vil- 
lage chavadi, or by beat of tom tom or 
by publication in a newspaper having cir- 
culation in the village or in any other 
reasonable manner. Hearing of objections 
of such persons, to’ the proposed grant of 
land in the Gomal. need not necessarily 
be a personal or oral hearing. (Para 19) 


*(Against judgment of Venkataramiah J., 
in W. P. No. 5812 of 1974 D/- 11-10- 
1974.) 


GT/GT/B952/76/CWM 








` K, P. Nanjunath v, State (Chandrashekhar -J.) 


AIR 


A Mahzar cannot take the place of 
notice to persons in the village dnd con- 
sideration of their objections. In the àb- 
sence of -such notice, there is no certainty 
that all -persons who desire to object to 
the proposed grant of land in the -Gomal, 
will know that a Mahzar will be held 
and that they can express their objections 
at such Mahzar, W, P. No. 5812 of 1974, 
D/- 11-10-1974 (Kant), Reversed (Para 20) 
` (B) Constitution of India, Art. 226 — 
Error apparent on face of record — Rul- 
ing of High Court not followed by Govt. 
while functioning as quasi- judicial autho- 
rity. : 

The TEENE while it functions 
as a „quasi-judicial authority, in hearing 
and deciding appeals or revision, is no ex- 
ception in regard to obligation to follow 
the rulingś of the High Court. Hence, the 
impugned order of the Government which 
disregards the rulings of the High Court, 
must be ‘held to suffer from an error ap- 


` parent on the face of the record and con- 


sequently is Hable’ to be ‘quashed, 
(Paras 16 and 17) 
(C) Constitution of India, Arts 21 and 
226 — Individual hardship if any, cannot 
stand in the way of maintenance of the 
Rule of law. _. (Para 24) 
Cases Referred: Chronological Paras 
(1968) W. P. No. 3785 of 1968 (Karnataka) 
12, 14, 15 
(1967) 1 Mys LJ 301 = 9 ‘Law Rep 577 11 
-{19863) W. P. No. 1961 of 1963. aay 


(1957) W. P. No. 294 of 1957 Karnataka) 


N. E, Datar for B. ke 
for Appellants; H. N. Narayan H.C.G.P. 
for Nos. 1 to 3; Sri Kadilal Manjappa, for 
No. 4, for Respondents. 


CHANDRASHEKHAR, J.:— This is 
an appeal from the order of Venkata- 
ramiah, J., in Writ Petition No, 5812 of 
1974. The appellants and the defendants 
herein were the petitioners and the res- 
pondents respectively in the writ peti- 
tion. For the sake of convenience, the ap- 
pellants will hereinafter be referred to as 
the petitioners. 

2. The facts of the case are brief- 
ly these: The land bearing Survey No, 23 
of Baggasagodu village in Chickmagalur 
District, is a Gomal land. The first pet- 
tioner had applied in about the year 1960 
for grant of 10 acres of land in this Sur- 
vey number, The villagers opposed the 
grant of land to him. The Revenue autho- 
rities rejected his application for grant of 
land about 10 years later, respondent 4 
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made an‘ application for grant of 20 acres 
of Iand in this survey number for coffee 
cultivation. In the Mahzar prepared .by 
the Revenue officials, some villagers in- 
cluding two of’ the appellants stated that 
they had no objection to grant of the land 
applied for by respondent 4 for coffee cul- 
tivation. The - Deputy Commissioner, 
Chickmagalur District (respondent 3), by 
his order dated’ 28-1-1971 (Exhibit A), 
granted 20 acres of land to respondent 4 
at an upset price of Rs. 500 per acre, sub- 
ject to certain conditions including the 
condition that the area should be brought 
under coffee cultivation within 3 years 
from the date of taking possession of thè 
land. Against the order of the Deputy 
Commissioner, the petitioners preferred 
an appeal to the Divisional Commissioner 
Mysore Division, (respondent 2) who dis- 
missed the appeal. The further appeal by 
the petitioners was dismissed by the Gov- 
ernment (respondent 1) ‘by its order dated 
14-9-1974. In the writ'petition, the peti- 
tioners assailed the orders -of the Deputy 
Commissioner, the Divisional Commis 
sioner and the Government, 


3. The - learned- single Judge dis- 
missed the writ petition holding that the 
petitioners had not placed any materials 
to show that the extent of Gomal was 
insufficient and that- the Deputy Commis- 
sioner had specifically stated that the ex- 
tent of Gomal was in excess of the re- 
quirement of the village. -The learned 
single Judge also observed that some of 
the petitioners who were themselves’ ap- 


plicants for grant of this land, had filed. 


the writ petition because they were not 
able to secure the grant in ‘their favour. 


4. In this appeal, Mr. H. B. Datar, 
learned counsel for the appellants, con- 
tended that the Revenue authorities and 
the learned single Judge had overlooked 
that the villagers had a right to be heard 
before any part of the Gomal land was 
granted to any person and that. there was 
no determination by the. Deputy Commis- 
sioner, after holding an enquiry, that the 
extent of Gomal land was, in excess of 
the requirement of the villagers. a f 

5. In order to appreciate the .con- 
tentions of Mr. Datar, it is necessary. to 
set out the relevant provisions of thè 
Karnataka Land Revenue Act, 1964, 
‘hereinafter referred to as “the” ‘Revenue 


Act) and the Rules ` thereunder ` and ‘to- 


refer to some relevant decisions ot: this 
Court.: : 
X 6. Section: ae ‘of the Havens Act 
provides, inter- alia, that lands. assigned 


K,.P. Nanjuneath v. State (Chandrashekhar J.) 


wr 10. 
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for special purposes like free pasturage 
for the village cattle, shall not be used 
otherwise without the sanction of the 
Deputy Commissioner and that in dispos- 
ing of lands'belonging to the State Gov- 
ernment due regard. abhall be had to all 
such special . assignments, 

7. Section 72 of the Revenue Act, 
which corresponds to Section 40 of the 
Mysore Land Revenue Code, 1888, pro- 
vides, inter alia, that the right of grazing 
on free pasturage lands, shall extend only 
to the cattle of the village or villages to 
which such lands belong or have been as- 
signed, 

8. Rule 97 of the Karnataka Land 
Revenue Rules, 1986, (hereinafter refer- 
red to as the Rules), deals with providing 
free pasturage: Sub-rule (4) of that Rule 
reads: . 

“97 (4) The Deputy Conme 
shall determine the extent of land neces- 


.sary to be set apart for free pasturage in 


any villege. If in the opinion of the De- 
puty Commissioner the extent of pastur- 
age should. exceed the minimum pres¢ritb- 
ed in sub-rule (1) he may so set apart 
such larger extent as may be necessary. 
If on- the contrary he considers that the 
area already so set apart lies much larger 
than what is really required he may re- 
duce it to the prescribed minimum. 
Where, he considers that the ‘extent of 
free pasturage may be reduced below the 
prescribed limit, he should do so only 
after obtaining the prior permission of 
the Divisional :Commissioner, ' 


9. In Writ Petn. No. 224 of 1957, 
this Court while considering Section 40 
of the Mysore Land Revenue Code, 1888, 


’ which is in pari materia with Section 72 


of the Revenue Act, observed thus: 


“Section 40 of the Land Revenue 
Code gives a right to the villagers to have 
a free pasturage of their cattle on the 
lands of the village which have been as- 
signed for that purpose. It is clear there- 
fore, that lands having been. once assign- 
ed for the ‘purpose of pasturage, a right 
of grazing on those lands is created in 
favour. of the villagers. x 

The villagers, therefore, bave a say 
in the-matter and it would be inappropri-- 
ate tò make any order without hearing 
the villagers. H 


Following the above observa- 
tions, another Bench ‘of this Cotirt held in 
Writ Petn. No. 1961 ‘of 1963 (Kant) (Chikka 
‘Hanumiah v. State of Mysoré), that the 
villagers who -håve a fight to'graze their 
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cattle on the Gomal lands of their village, 
„have also a right to be heard in the mat- 
“ ter before any order of disposal of such 
land is made depriving them of the right 
of the pasturage. . 5 
ll. Following the aforesaid two deci- 
sions, another Bench of this Court held in 
Vankataramiah v. State of Mysore [(1967) 
1 Mys LJ 301] that when a person applies 
for grant of land, the whole or part of 
which is reserved for public use or pur- 
pose, any proceeding taken for deciding 
whether a grant should of should not be 
made, will be of a quasi-judicial nature 
and that such proceeding involves consi- 
deration of rights of individuals or groups 
of individuals subsisting in such land. 
12. In Writ Petn. No. 3785 of 1968 
(Kant), the material facts were these. On 
an application for grant of land in a Go- 


mal, the Tahsildar had recommended ‘sanc-. 


tion of such land, In his order granting 
that land, the Dy. Commissioner merely 


referred to the report of the Tahsildar. 


and to the records showing the extent of 
Gomal land and observed that there was 
sufficient Gomal land reserved for the 
village cattle. Quashing the grant made 
by the Deputy Commissioner, this Court 
observed that the Deputy Commissioner 
had not. determined the extent of land 
necessary to be set apart for free pastu- 
rage in the village, but appeared to have 
relied on the report of the Tahsildar and 
that what the Deputy Commissioner did, 
could not amount to a determination re- 
garding the surplus of Gomal land within 
the meaning of sub-rule (4) of Rule 97. 

O RB In the present case, åpart from 
the Mahazar drawn up by local Revenue 
Officials, no notice was given to the vil- 
lagers of the application of respondent 4 
or of the proposal of the Dy. Commission- 
er to grant a part of the Gomal lands to 
respondent 4, nor were the villagers heard 
in the matter before 20 acres of land in 
the Gomal was granted to respondent 4. 
The order of the Deputy Commissioner 
‘does not disclose that apart from his rely- 
ing on the. report of the Assistant Com- 
missioner and saying that there was ex- 
cess extent of Gomal land in the village, 
there was any determination as required 
by Rule 97 (4), of the extent of land ne- 
~cessary to be set apart for free pasturage 
having regard to numbers of different 
kinds of cattle and other live-stock in that 
village. There is also no mention in his 
order of ‘the extent of Gomal land at the 
time he made that order. ; 

14. The impugned order of the 
Government shows that the attention of 


A.I. R. 


the Government was drawn to the deci- 
sion of this Court in Writ Petn. No. 3785 
of 1968 (Kant). Instead of following that 
decision, the Government has tried to give 
its own interpretation to Rule 97 (4) dif- 
ferent from the interpretation by the 
High Court. The Government has observ- 
ed in the course of its order : 


“Where the Gomal already exists and 
its extent exceeds the requirement of the 
local cattle in a real sense. Section 97 (4) 
[it-ought to, be Rule 97 (4)}. would not 
come into force at all. However the High 
Court judgment cited by the. appellants’ 
counsel hag utilised the obverse aspect of 
Rule 97 (4). Where a decision is taken to 
grant land out of existing Gomal, it im- 
lies a determination of the ‘Gomal re- 
quirement of the village cattle, and such 
determination is stated to attract Rule 97 
(4). This is to invoke the obverse side of 
Rule 97 (4). However even under this 
interpretation what the Deputy Commis- 
sioner is expected to do is to carry out a 
determination of the gomal requirements. 
It cannot be said that this task of deter- ` 
mination is completed merely by putting 
down a few numbers in an arithmetical 
calculation; or conversely that it has not 
been carried-out if no such figures are 
put down. That would be a rather literal ` 
application of the expression the Deputy 
Commissioner shall ‘Determine’, What 
Rule 97 (4) requires is, particularly for 
its negative application, that the Deputy 
Commissioner should bear in mind the 
minimum requirement -of Gomal of the 
village as determined by calculation.” 


15. In Writ Petn. No. 3785 of 1968 
(Kant), this Court was dealing with a case 
in which there was a Gomal of an extent 
of 76 acres and 26 guntas and a portion of 
that Gomal was given for cultivation. ` 
This Court ruled that before granting any 
part of the Gomal land for cultivation, 
the Deputy Commissioner should, under 
Rule 97 (4), make a determination regard- 
ing the surplus of the Gomal. Yet the 
Government has observed: 

“Where Gomal already exists and its 
extent exceeds the requirement of the 
local cattle, in a real sense Section 97 (4) 
pe 97 (4)} would not come ifito force 
at all.” 


The view taken by the Government is 
contrary to the ruling of this Court. 


16. Nearly 15 years ago when the 
Mysore Sales Tax Appellate Tribunal did 
not follow the ruling of this Court on a 
question of law, but took a different view 
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to be moved and Government officials had 
participated in the earlier voting and 
under S. 20 of Kerala Co-operative Socie- 
ties Act they could participate in -the 
voting and there was every chance for the 
petitioner -to win the elections. The peti- 
tioner is not an office-bearer of any politi- 
cal. party or organisations which are 
banned. Even persons who have defied 
Government’s order are released but peti- 
tioner is kept in custody. This is clearly 
with mala fide intentions and ulterior 
motives.” 

Such laconic and-bare averments without 
any details as to against whom mala fides 
is attributed and as to the circumstances 


that may probabilise a case of mala fide. - 


action by some one would not justify me 
in calling upon the respondents to 
answer them. This is more so in view of 
the several stringent provisions of the Act 
which require a hierarchy of high autho- 
rities such as the State. Government and 
Central Government examining and re- 
considering the question of detention and 
the need for continuing the detention at 
intervals not exceeding 4 months. See 
for example the proviso to Section 16-A 
(3), sub-section (4) of that section and 
Section 3 (3) as amended by Section 16-A 
(7). It should also be borne in mind that 
the petitioner is not entitled to have the 
ground of detention disclosed to him, and 
that necessarily therefore the respondents 
could not be compelled to reveal to the 
petitioner these grounds of detention by 
calling upon them to answer petitioner’s 
, averment regarding mala fides. In the 
absence of any specific averments of mala 
fides, I need not -examine the further 
question as to whether the respondents 
are bound to satisfy the Court (without 
revealing to the petitioner) that they have 
acted without any bad faith. There is no 
merit in the argument that the respon- 
dents were motivated: by bad faith and I 
repel the same. 


7. The only other relief sought for 
by the petitioner that remains to be con- 
sidered is that himself and other ‘MISA 
prisoners’ should be given A Class facili- 
ties. 

8 In O. P. No. 3590 of 1975 (Ker) 
which I have just now disposed of I have 
held that a detenu could not, by reason of 
the Presidential Order of 27th June, 1975 
already adverted to, place any reliance 
‘on Articles 14, 21 and 22 in support of his 
claim for better facilities and amenities 
in the place of detention. Therein I also 
held that he would not, by the verv 


nature of detention be in-a position to. 
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exercise the freedoms guaranteed by 
clauses (b) to (ey and (g) of Article 19 (1) 
of the Constitution -ás decided by a Divi- - 
sion Bench of this Court in O, P. No. 2737 
of 1972, and that the other two clauses of 
Article 19 (1) — clauses (a) and (f) -— 
would not be of any assistance to seek 
better facilities or amenities. I further 
held that assuming that a citizen has any 
common law right or natural law right; 
apart from the rights guaranteed by the 
Constitution, a detenu under the Mainten- 
ence of Internal Security Act could not 
fall back upon these rights to claim better 
amenities in view of Section 18 intro- 
duced into that Act by Ordinance No. 7 of 
1975. These principles govern the case on 
hand, and the petitioner is not entitled to 
a direction to give A Class facilities to 
petitioners and other ‘MISA prisoners’. 

9. The petition is not entertain- 


Bile No rule nisi is called for and this 


; original petition is dismissed. 


Carbon copies of this judgment will 
be furnished to the petitioner and also to 
the learned Additional Advocate General 
free of charges. 


Petition dismissed. 





AIR 1976 KERALA 97 
V. P. GOPALAN NAMBIYAR AND 
GEORGE VADAKKEL, JJ. 
The District Collector, Ernakulam, Peti- 
ae v. Ittiavira John and another, Respon- 
ents 


Civil Revn. Petn. No. 158 of 1974, D/- 


24-6-1975. 


(A) Kerala Stamp Act.(17 of 1959), Arti- 
cle 21 — Duty on conveyance to be on value 
of consideration — Such duty paid but duty 
on market value ordered — If and when valid. 

When as required by the Article duty on 
a conveyance deed is paid on the value of 
consideration, it is not open to the Collector 
to direct payment of duty on market value 
of the property. Without his finding that 
consideration has not been correctly stated and 
without an action following investigation 
under Section 45A (2), such direction by him 
is unjust. AIR 1972 SC 899, Applied. 

(Para: 2) 
Cases. Referred: Chronological Paras 
AIR 1972 SC 899 = (1972) 8 SCR 882 8 

Advocate General, for Petitioner; P. K. 
Krishnankutty Menon, for . Respondents. 

GOPALAN NAMBIYAR J.:— The deed 
of conveyance executed by the Respondent for 
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consideration. of Rs. 8,500/- was stamped for 
purpose of stamp duty under Article 21 of 
the Kerala Stamp Act, on the amount or value 
of the consideration at the rate specified in the 
Article. On objection being taken, to the 
sufficiency of the stamp duty, the Collector 
held that stamp duty had to be levied on the 
market-value of the property as assessed by 
the Tahsildar in his report, viz., Rs. 48,000/-. 
The Respondent preferred an appeal to the 
(Contd. on col. 2) 


Dist. Collector, Ernakulam v. Ittiavira John 


A.L B.- 


District Court under Section 45-A Clause (4) 
of the Act. The District Court took the 
view that the Collectors action was unjusti- 
fied and his order was unsustainable having 


regard to the provisions of the Stamp Act,’ 


This view of the District Judge has been can- 
vassed in this revision petition, 


2, We may usefully extract Articles 
21, 22, 29 and 81 of the Stamp Act, which 
read as follows: 


"21, Conveyance as defined by gestion 2 (d), other 
than a conveyance specified in No. 22, not being a transfer 
charged or exempted under No, 55. 


23. Gonveyance (aa defined by a6otion 2 (d), not being 


a transfer charged or exempted under No. 65 of immovable 
property situated within the following Municipal Corpora. 
tions and Municipalities, namely, Trivandrum, Oslicut, 


Five rupees for every Ra. 100 
or part thereof of the amount 
or value of the consideration 
for such conveyance. 

Seven rupees fifty paiso for 
every Re- 100 or part thereof 
of the amount or value of the 
consideration for snch convey. 
ance. . 


Cochin, Quilon. Alleppey, Kottayam, Alwaye, Trichur, 


Palghat, Tellicherry and — 
23 to 28— x 
29, Exchange of property ia of: 


31. Gift—instrument of, not being a settlement or will - 


or transfer. 


` Section 28 of the Act requires that the 
consideration and all other facts and cir 
cumstances affecting the chargeability of any 
instrument shall be fully and truly set forth 
therein. And, Section 45-A allows the Col- 
lector to determine the correctness of the 
value or consideration of any instrument with- 
in two years’ from the date of registration. 
Having regard to the language used in Arti- 
cle 21, viz. stamp duty had to be paid on the 
‘amount or value of the consideration for such 
conveyance, it was not open to the Collector 
to direct payment of stamp duty on the market 
value of the property as assessed by the 
Tahsildar in his report. It might have ‘been 
open to the Collector to find that the consi- 
deration had not’ been duly and correctly stat- 
ed as required by Section 28 and to direct an 


investigation. under Section''45-A (2) and to’ 


take ‘action accordingly. But as pointed: out 
by Counsel for the Respondent, there was 
no such case and no’action- on the basis: of 
the Section was: taken. - Therefore, the- find- 
ing -of the, Collector that “stamp duty had to 
be paid on the market-value was unjustified 


and was rightly vacated by the District Judge. 


xX x -. x x 
The same duty as a convey. 

. ance (No. 21 or 22, as the cage 
may be) for a consideration 
equal to the value of the pro. 
perty of greater value as set 
forth in such instrument. 

The same duty asa eonvey- 
ance (No. 21, or 28, as the casa 
may be) for a consideration 
equal to the value of the pro. 

‘perty as set forth in the instru 
ment. 


8. . The learned Advocate ‘General 
fairly drew our attention to the decision of 
the Supreme Court in Himalaya House Co. 
Ltd. v. The Chief Controlling Revenue Au- 
thority (AIR 1972 SC 899), where the provi- 
sions of the Central Stamp Act were consider- 
ed. In that Act as considered by the Supreme 
Court, there was no provision which empower- 
ed the Revenue to make an independent en- 
quiry of the value of the property conveyed 
for determining the duty chargeable. Article 
28 of that Act corresponds to Article 2T of the 
Kerala Act. The Supreme Court referred to 
a series of decisions which had taken tl3 view 
that in order to see whether a document had 
been sufficiéntly stamped, the document itself 
as it stands had to. be looked at and not any 
collateral facts or circumstances. This view 
taken by the Courts was endorsed and accept- 
ed as .correct. by ‘the Supreme. Court on the 
principle of stare decisis. Such being the prin- 
ciple in.the.absence: of appropriate legislative 
amendment -to, Article 21 of the Kerala Stamp 
Act, the: view; taken’ by the-Jearned District 
Judge -is - correct... We dismiss ‘this revision 
petition, but without costs. 


es. H Ri 
PAE e. ee, lt 
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.4. .We record our grateful thanks. to 
the learned Advocate General for the- assist- 
ance offered by him in the Rearing of this re- 
vision petition. 

Petition dismissed. 
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Chandrasekhara Prabhu and others, 
Petitioners v. State of Kerala, Respon- 
dent, À 

O. P. Nos. 1965 and 3156 of 1974, D/- 
28-8-1975. 

(A) Kerala Kerosene Control Order 
(1968), Clauses 3, 4, 7 and 8 — Refixation 
of price entailing higher profit to licensee 
—— Demand of “Differential Cost” by Gov- 
ernment — Ilegal, Pra 

The direction given by the Govern- 
ment by which the wholesale dealers 
will have to pay what is called ‘“Differen- 
tial Cost” to.the State Government in the 
matter of sale of kerosene is illegal. 
i (Para 11) 

The restriction in the matter of con- 
ducting wholesale trade in kerosene will 
not in any way make the wholesale dea- 
lers the agents of Government as such; 
nor could the stock of kerosene with them 
for which they have paid the price. be 
considered as property of the Govern- 
ment. Any excess profit that the dealers 
might make legally on account of the re- 
fixation of prices, they are entitled to re- 
tain. There is no statutory provision, 
which would entitle the Government to 
claim what they term the ‘differential 
cost’. ATR 1965 SC 1773, Rel on. (Para 8) 


No doubt the licensees are bound to 
comply with any direction issued to them 
from time to time by the officers of the 
Department in regard to purchase, sale, 
storage or distribution-of kerosene. That 
does not mean that they could give any 
direction for realisation of amounts which 
is not legally due to Government from the 
licensees. . . (Pare 10) 
Cases Referred: Chronological Paras 
ATR 1965 SC 1773 = (1965) 2 SCR 577 9 

K. Sudhakaran, K. K. Babu and V. K. 
Raveendran, for Petitioners; Govt, Plea- 
der, for Respondent. 

ORDER :— In these original petitions 
the: petitioners'who are wholesale dealers 
in kerosene, who have got licences in that 
respect under the Kerala Kerosene Control 
Order, 1968 (shortly stated the Cee) 
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Challenge the direction given by the Gov- 
ernment by which they will have to pay 
what is called “Differential Cost” to the 
State Government in the matter of sale of 
kerosene. When a. higher excise duty is 
levied the price of kerosene is refixed. At 
that time most of the wholesale dealers 
in the State will be having some stock of 
kerosene. Naturally they will be able to 
sell it at a higher price, as the refixation 
entails a higher price. It is this difference 


` in price which the dealer might get due 


to the increase in price which is termed 
as ‘differential cost’. 

2. The petitioners purchase kero- 
sene directly from Oil Companies and sell 
to the customers. The State Government 
fix the gross selling price of kerosene. The 
amount of selling price is arrived at after 


adding sales tax, loading, unloading, 
measuring, handling and _ shouldering 
charges, lorry - hire, leakage, telephone 


charges and other incidental expenses for 
arranging despatch. The total price is 
calculated by the State Government on 
the basis of each increase in price due to 
increase in Excise duty and the price is 
communicated by District Collector 
through the Taluk Supply Officer. On the 
basis of the changed price the State Gov- 
ernment direct the’kerosene dealers that 
the price should be refixed 

3. . According to the petitioners the 
property in the goods, viz., kerosene which 
is in stock at any given time had passed 
to the petitioners. The increase in price 
or decrease in price may be due to seve- 
ral reasons which cannot affect the peti- 
tioners:? right in the goods. The Govern- 
ment is, therefore, not competent to claim 
the difference as “differential cost’? and 
direct the wholesale dealers to remit the 
amount. There is no contract between the 
Government and the dealers as such and 
the dealers are not agents of the Govern- 
ment. There is no statutory provision 
which would entitle the Government to 
claim the “differential cost” or fasten the 
dealer with a liability to remit the amount 
to the Government, It is stated that by 
fluctuations in price dealers trading in any 
commodity will either gain or lose. But 
that will not entitle the Government to 
claim from the dealers what they may 
gain; in the same way as the dealers can- 
not claim to recoup from the Government 
what they lose. The petitioners in both 
the writ petitions ask for appropriate 
writs to quash the orders by which they 
have been made liable for “differential 
cost”. 

4. In the counter filed by the State 
it is stated that the issue price, both whole- 


100 Ker.  [Prs. 4-8] 


sale and retail of kerosene is fixed by the 
Government taking into account the vari- 
ous factors such ag the ex-installation 
price, sales tax, imcidental charges payable 
to the dealers ete. For various reasons, 
like increase in the ex-installation price 
consequent to increase in excise duty, 
change of sales tax etc., the price of kero- 
sene oil undergoes revision from time to 
time, Reyision of issue price means 
change in the ex-installation price, change 
in the wholesale issue price, change in 
consumer price ete. Whenever there is a 
revision of issue price it is possible that 
most of the dealers both wholesale and 
retail might be having some stock of kero- 
sene oil with them which they have pur- 
chased prior to the revision of price by 
Government. 

5. It is alleged that the practice 
followed by the department in the case 
of such stock is to assess the stock avail- 
able with the dealers, at the close of busi- 
ness on the day previous to the date on 
which revised price becomes effective. 
Then the dealers are allowed to sell at 
the revised rate, the stock of kerosene oil 
available with them at close of business 
on the date preceding the date of price 
revision, and excess amount over and 
above the price fixed for the stock at the 
pre-revision rate so collected by whole- 
salers, i.e., the difference between the 
cost for the old stock calculated at the 
pre-revision rate and the revised rate, is 
collected by Government from the dealers 
as differential cost and remitted to the 
treasury. It is alleged that it was on the 
definite understanding with the whole- 
sale dealers this practice is followed. 


6. The counter. further proceeds to 
state that. though the stock is procured 
by paying their money, they are only pro- 
curing it as nominees of the Government. 
They cannot indulge in free sale of stock, 
but are to conduct business in Kerosene 
subject to the restrictions imposed by the 
Government as per the Order which has 
been promulgated by the Government 
under the Essential Commodities Act, 1955 
for the purpose of ensuring equitable dis- 
tribution and availability at fair price of 
kerosene oil to the consumers, Therefore, 
it is contended that the petitioners can- 
not claim absolute ownership over the 
property, i e., kerosene oil and also can- 
not question the Government’s right for 
claiming the differential cost. 


7. Tt is also stated that the peti- 
tioners have entered into agreements 
with the Government under the Order, 
which embodies the terms and conditions 
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under which they are to function as deal- 
ers. If there is any violation of agree- 
ments between the petitioners and the 
Government it is not a matter that can 
be agitated under Article 226 of the Con- 
stitution as it is in the realm of contract. 
It is stated that the differential cost claim- 
ed by the Government from the peti- 
tioners is neither a fee nor a tax. But 
condition 7 of the licence issued to the 
petitioners under the Order and clause 6 
of the schedule to the agreement executed 
by the petitioner under Cl 5 (5) clearly 
stipulates that the licensee or the whole- 
saler shall not sell kerosene oil at a price 
which is in excess of the price fixed by the 
Government. Therefore whenever there is 
stock of kerosene oil with the dealers it has 
a price fixed by the Government. Again 
when a revision of price, is declared by 
the Government effective from a given 
date, all the dealers like the petitioners 
will be having some stock which they 
have to sell at the pre-revision price fixed 
by the Government. But for the sake of 
convenience and as it is practically im- 
possible to verify whether any of the 
several wholesalers or hundreds of re- 
tailers are charging revised rate for the 
pre-revision stock also, all wholesalers 
and retailers are allowed to dispose of 
the pre-revision stock available with 
them at the revised price. The extra 
profit they make over and above the 
normal profit, which according to the 
State the petitioners have no legal right 
to retain, is the amount which is claimed 
by the Government. 

& I am at a loss to understand the 
legal basis on which the ‘differential cost’ 
is claimed by the Government. No doubt 
under the Order there is restriction of 
sale. Clause 3 of the Order says that no 
person shall carry on business in kero- 
sene as a wholesale dealer in such area 
except under and in accordance with the 
terms and conditions of a Heence granted 
in that behalf by the District Collector. 
Clause 4 states that any person who de- 
Sires to carry on business in kerosene as a 
wholesale dealer may apply to the Dis- 
trict Collector for a licencé who may 
either grant the licence or after giving the 
applicant an opportunity of stating his 
case and for reasons to be recorded in 
writing refuse to grant the licence. Under 
clause 7 a wholesale dealer shall: comply 
with all directions that may be issued 
from time to time generally to all whole- 
sale dealers or to him in particular by the 
Commissioner, District Collector, Control- 
ler, Deputy Controller of Rationing, Dis- 
trict Supply Officer or Taluk Supply Offi- 
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cer in regard to the purchase, sale, 


storage or distribution of kerosene. Under ` 


clause 8 there is further restriction on 
sale by wholesale dealer, which says that 
no wholesale dealer shall sell kerosene 
except to another wholesale dealer or re- 
tail dealer licensed under the Order or to 


any institution or person to whom a per-" 


mit has been issued by the District Col- 
lector, the District Supply Officer or the 
Taluk Supply Officer and such sales shall 
be in such quantities and at such inter- 
vals as the District Collector or the Dis- 
trict Supply Officer or the Taluk Supply 
Officer may direct, having regard to the 
requirement of the area and any other 


relevant factor and the overall stock of. 


kerosene available for sale and distribu- 
tion. But the restriction in the matter of 
conducting wholesale trade in kerosene 
will not in any way make the wholesale 







mor could the stock of kerosene with them 
for which they have paid the price be 
onsidered as property of the Govern- 
ent. Any excess profit that the dealers 
might make legally on account of the re- 
fixation of prices, they are entitled to re- 
tain. There is no statutory provision, 
which would entitle the Government to 
claim what they .term the ‘differential 
cost. > : 


9. In Venkata Subbarao v, State 
of A. P., (AIR 1965 SC 1773) in an action 
for recovery of money by the Govern- 
ment from the ‘procuring agents’ appoint- 
ed by them in the matter of procuring 
rice at the time of scarcity, the Supreme 


Court held the procuring agents and 


wholesale dealers under the system intro- 
duced by the Madras Government under 
the Essential Supplies (Temporary Powers) 
Act, 1946, who had entered into agree- 
ments with the Government in the matter 
and whose duty was to procure rice from 
specified areas at prices specified by the 


Government from time to time and to 


deliver it at prices so specified to ‘the 
Government or to persons nominated by 
it or to other licensed purchasers, in spite 
of the description given to them as pro- 
curing agents and the undertaking given 
by them in the agreement they are not 


agents of the Government which would 
entitle the Government to claim any profit ` 


made by them over and above the re- 
muneration paid to them. Under that 
Scheme the procurement price was in each 
case lower than the selling price and the 
procuring agents were under the contract 
entitled to the difference between the 
two prices, the difference being termed as 
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‘remuneration’. During the years 1947 and 
1948 three successive orders were made by 
the Government of Madras specifying the 
prices and in each case there was an in- 
crease. On the dates on which each of 
these orders came into force, these pro- 
curing agents and wholesale dealers had 
with them in stock certain quantity of 
rice, which they had procured earlier at 


.the then prevailing lower purchase price. 


They had to sell this rice at the new in- 
creased price and hence became auto- 
matically entitled to a larger sum than 
they were before the increase, The en- 
hancement of the procuring agents’ profits 
was entirely due to the Government 
action in increasing the prices and the 
Government thought that they were not 
entitled to it and directed that the excess 
amount realised should be paid to it by 
the. procuring agents. In regard to this ~ 
claim the Supereme Court said that the 
Government was not entitled to claim the 
extra profit. The Supreme Court said 
that the procuring agents never stood ag 
agents of the Government or in fiduciary 
capacity to Government so as to make 
Government entitled to claim excess pro- 
fits earned by them. 


10. That a licensee will have to 
comply with the directions given by the 
Government does not mean that the Gov- 
ernment can ask for money which is not 
really due to them or over which they 
could have no legal claim.. No doubt the 
petitioners are bound to comply with any 
direction issued to them from time to time 
by the officers of the Department in re- 
gard to purchase, sale, storage or distri- 
bution of kerosene. That does not mean 
that they could give any direction for 
realisation of amounts which are not legal- 
ly due ‘to Government from the peti- 
tioners. 


11. In the instant cases there can- 
not be any doubt that the petitioners are 
not agents of the Government. In the 
absence of any statutory provision which 
would support the demand made by the 
Government these O. Ps. have only to be 
allowed. I allow the original petitions; 
but in the circumstances of the case with- 
out costs. 


Petitions allowed. 
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Kallianikutty Amma, Petitioner v. 
Velayudhan and others, Respondents. . 

O. P. No. 2899 of 1975, D/- 25-6-1975. 

(A) Constitution of India, Arts. 226, 
227 — Other remedy open, 

Alternative remedy of appeal under 
Section 18 (b) of Kerala Buildings (Lease 
and Rent Control) Act open to the peti- 
tioner and being quite adequate it will 
not be proper to exercise extra-ordinary 
iurisdiction under Articles 226 and 227. 

{Para 5) 

(B) Kerala Buildings (Lease and Rent 

Control) Act (16 of 1959), Ss. 11, 18 — 
Order under Section 11 — Appeal. 
i The Rent Controller passed an order 
holding that the tenants denial of the 
petitioner’s title and right to evict him 
from the building in question was bona 
Bde and allowed the landlord to file a suit 
for eviction of the tenant. 


Held that the order was yasi on 
the basis of the second proviso to. Sec- 
tion 11 and was appealable under Sec- 
tion 18(b). Apart from the fact thet 
under the Kerala Act for an appeal to 
lie, the order need not be an order made 
under the Act as such but an appeal will 
lie from every order of the Rent Control 
Court, an order refusing to exercise juris- 
diction on the ground that.the matter will 
have to be fought out in a Civil Court, 
is an order under the Act because of the 
specific proviso to S. 11. ILR (1964) 2 Punj 
127. Dist. (Para 4) 
Cases Referred: Chronological Paras 
ILR (1964) 2 Punj 127 2 


O. O. Mathew, for Petitioner. 


ORDER :— The petitioner in this Ori- 
ginal Petition challenges’ the validity of 
an order Exhibit P-1 passed by the Rent 
Controller, Wadakkancherry under ‘the 
provisions of the Kerala Buildings (Lease 
and Rent Control) Act. holding that the 

` first respondent’s denial of the petitioner’s 
title and right to evict him from the por- 
Hon of the building described in the Rent 
Control Petition is bona fide and allowing 
the petitioner to file a suit for eviction of 
the respondents in the R.C.O.P. in ‘a 
Civil Court. The petitioner is the land- 
lord of the building concerned and she 
brought forward the Rent Control Peti- 
tion alleging that the house had been 
orally entrusted to the first respondent 
on a monthly rent of Rs. 20/-. The first 
respondent denied the entrustment by the 
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petitioner and contended that the lease 
was from the father of the petitioner, that 
there was a subseaunet oral agreement 
of the sale of- the leasehold property to 
him and in pursuance of the agreement 
he was put in possession of the property. 
The order of the Rent Control Court was 
obviously -passed on the basis of Second 
proviso to Section 11 of the Act, wherein 
it is stated— 


“Provided - further that where the 
tenant denies the title of the landlord or 
claims right of permanent tenancy, the 
Rent Control Court ghall decide whether 
the denial or claim is bona fide and if it 
records a finding to that effect. the land- 
lord shall be entitled to sue for eviction 
of the tenant in a Civil Court and such 
Court may pass a decree for eviction on 
any of the grounds mentioned in this sec- 
tion, notwithstanding that the Court finds 
that such denial does not involve for- 
feiture of the lease or that the claim is 
unfounded.” 


2. It appears to me that the peti- 
tioner could take up the matter under 
Section 18 of the Rent Control Act in aw- 
peal to the Appellate Authoritv. The re- 
levant provision ig Section 18 (b) of the 
Act. As per the above mentioned provi- 
sion, any person aggrieved by an order 
passed by the Rent Control Court may 
prefer an appeal. But the learned coun- 
sel for petitioner contends that it is not 
the final order as such and therefore an 
appeal may not be the correct remedy. 
He invited my attention to the decision of 


‘the Punjab High Court in Balwant Singh 


v. Sant Ram Sharma, ILR. (1964) 2 Puni 
127. There, Justice oes as he then 
was held 


“that when a question arises in pro- 
ceedings before the Rent Controller under 
the Delhi Rent Control Act, 1958, whe- 
ther relationship. of. landlord and tenant 
exists, between the parties the order dis- 
posing of that issue is not one which is 
made -under any of the provisions of the 
Act. That question has to be decided for 
settling whether the Rent Controller would 
have jurisdiction to entertain and proceed 
with the application for fixation of stan- 
dard rent or for eviction, ag the case may 
be, which has been filed before him. But 
while deciding that matter the Rent Con- 
troller is not making any order under the 
Act although he. may have to consider the 
definitions of the expressions “landlord” 
and “tenant” given in Section 2 It is 
difficult to hold that every order made by 
the Rent Controller in the exercise of his 
jurisdiction as such would be an order 
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made under the Act. No appeal, there- 
fore, Hes from an order made by the Rent 
Controller on a preliminary issue as to 
whether relationship. of landlord and 
tenant exists between the parties or not.” 


3. The principle in this case cannot 
apply to an order like the impugned order 
which is specifically made under the pro- 

- viso to Section 11 of the Act. Apart from 
the fact that the impugned order is an 
order under the Act as such, it may be 
noted that Section 18 (b) of the Kerala 
Act is differently worded from Section 38 
(1) of the Delhi Rent Control Act. Sec- 
tion 18 (b) of the Kerala Act is as fol- 
lows :—~ 

“Any person aggrieved by an order 
passed by the Rent Control Court may, 
within thirty days from the date of such 
order, prefer an appeal in writing to the 
appellate authority having jurisdiction. In 
computing the thirty days aforesaid’ the 
time taken to obtain a certified copy of the 
order appealed against shall be excluded.” 
Section 38 (1) of the Delhi Rent Control 
Act is as follows :— 


"An appeal shall lie from every order 
of Controller made under this Act to the 
Rent Control Tribunal (hereinafter refer- 
red to as. the Tribunal) consisting of one 
person only to be. appointed by the Cen- 
tral Government by notification i in the off- 
cial gazette.” 


4, Apart from the fact that under 


the Kerala Act for an appeal to lie, the 
order need not be an order made under 









fusing to exercise jurisdiction on the 
ground that the matter will have-to be 


viso to Section 11 of the Act. 

5. The alternative remedy avail- 
able to the petitioner is quite adequate: 
part from the fact that the appellate au- 
thority will be a judicial officer, not be- 
low the rank of a Subordinate Judge, 
there is the right of a revision to the Dis- 
trict Court. The revision is heard by the 
District Court as a Court under the Code 
of Civil Procedure and therefore a fur- 
ther revision also lies in the High Court. 
In these circumstances, it will not be pro- 
per to exercise the extre-ordinary juris- 
diction of the High Court under Art. 226 
or 227 of the Constitution in the matter. 

Am order declining jurisdiction will cer- 


eae be a final order as far as the. Trie: 


bunal is concerned. 


Koshy Koshy v. State (T, C. Menon J.) 
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8. I see rio reason: to admit the 
Original Petition and issue notice te the 
respondents. The O. P. is disposed of as 


above, 
Petition dismissed. 
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Koshy Koshy, Petitioner v. State af 
Kerala, Respondents. 

O. P. 1483 of 1975, D/- 17-68-1975. 

(A) Kerala Land Reforms Act (1 of 
1964), Section 29-A — Inclusion of the 
Act in Ninth Schedule of Constitution 
after Section 29-A struck down as viola- 
tive of Article 14 — Effect — Provision is 
revived from date of Act. 

Section 29-A, which was struck down 
by the High Court in 1970 Ker LT 659 on 
the ground that the same is bad for offend- 
ing Article 14 and not on the ground that 
by that provision the Legislature is usurp- 
ing judicial power, is revived with the 
operation effective from the-date of the 
Act by virtue of the inclusion of the Act 
in the Ninth Schedule of the Constitution. 
The proceeding under Section 145, Cri- 
minal P. C. being in violation of S. 29-A 
are, therefore, liable to. be quashed. AIR 
1972 SC 425 and 1972 Ker LJ 863, Rel, on 

(Paras 5, 6, 7 and 11) 

Cases Referred: Chronological Paras 

AIR 1972 SC 425 = (1972) 1 SCR 1055 7 

1972 Ker LJ 863 = 1972 Ker LT 858 8 
AIR 1971 Ker 98 = 1970 Ker LT 659 (FB) | 

. 6,9 

(1970) 1 SCR 388 10 

(1944) 2 Mad LJ 167 

10 

Siby Mathew, for Petitioner; Govt 
Pleader (for Nos. 1 and 2} and K. George 
Varghese, Thomas V. Jacob and Abraham 
Vakkanal (for No. 3), for Respondents. 

ORDER :— A preliminary order dated 
5-3-1975 passed in M. C. 13/75 initiating 
proceedings under Section 145 of the Code 
of Criminal Procedure, attaching the 
properties concerned and appointing the 
village officer, Venmony as the Court 
agent in respect of the properties is sought. 
to be quashed in this ‘original petition. 

2. _ The petitioner is said to be in 
possession of the properties concerned. He 
has taken proceedings under Section 72-B 
of the Kerala Land Reforms Act (shortly 
stated the Act) for purchasing the right, 
title and interest of the land owner on 
whose behalf, in the meanwhile, a sult = 
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been filed in the Munsiffs Court for de- 
claration of his title and possession. In the 
suit on the petitioner’s contention, an 
issue was raised whether the petitioner is 
a cultivating tenant or not. The said 
issue has been referred to the Land Tri- 
bunal under Section 125 (3) of the Act. 


3. While the matter is thus seized 
by the Land Tribunal, petitioner received 
the preliminary order in the proceedings 
under Section 145, Criminal P. C. Though 
the petitioner immediately is alleged to 
have moved the Executive First Class 
Magistrate bringing to his notice the 
existence of the proceedings under the 
Act, the learned Magistrate has not cared 
to vacate the preliminary order passed 
by him marked in this proceeding as 
Ex. P-4. Therefore this writ proceeding 
has been filed seeking to quash the same. 


4, Sri Siby Mathew, learned coun- 
sel for petitioner contends that in view of 
Section 29-A (1) of the Act, Ex. P-4 is 
void and: passed without jurisdiction Sec- 
tion 29-A (1) reads as follows: 


“29-A. Bar of proceedings under 
Chapter XII of the Code of Criminal Pro- 
cedure in certain cases: 

(1) Where a person claiming to be a 
tenant applies for the preparation of a 
record of rights or for the determination 
of the fair rent or for the purchase of the 
right, title and interest of the land owner 
and the intermediaries if any, in respect 
of the land cultivated by him, then, not- 
withstanding anything contained in any 

- other law, no Magistrate shall have juris- 
diction under Chapter XII of the Code of 
Criminal Procedure, 1898, in respect of a 
dispute between that person and any other 
person claiming to be in possession of that 
land relating to that land pending disposal 
of the application 

x x x x”. 

5. The jurisdiction of the Execu- 
tive First Class Magistrate to take pro- 
ceedings under Section 145, Criminal P. C. 

expressly taken away by the above 

section in cases where any person claims 
to be a tenant and applies for the pre- 
paration of a record of rights or for the 
purchase of the right, title and interest 
of the land owner in respect of the land 
cultivated by him. Here the petitioner 

has filed an application under Section 72-B 

of the Act for the purchase of the land- 
owner’s right. Hence I have no hesita- 











second respondent shall also take no fur- 
ther proceedings in pursuance of Ex. P-4. 
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6. It is no doubt true that S. 28-A 
was struck down by this Court—a Full 
Bench of this Court—in Narayanan Nair 
v. State of Kerala, (1970 Ker LT 659) = 
(AIR 1971 Ker 98) (ŒB). The section was 
struck down solely on the ground that the 
same is bad for offending Article 14 of the| 
Constitution. I will quote here what Raman 
Nayar, C. J. said about the section: 


“By Section 29-A, the jurisdiction of 
a Magistrate to take action under Chap- 
ter XII of the Code of Criminal Procedure 
in respect of a dispute between a person 
who, claiming to be a tenant, has applied 
for the preparation of a record of rights 
or for the determination of fair rent or 
for the purchase of the right of the land- 
owner, and any other person claiming to 
be in possession of the land, is ousted 
pending disposal of the application, and, 
if in any proceeding under that Chapter 
of the Code possession was handed over 
to the other person and a suit regarding 
the right to possession of the land was 
pending on the date of the publication of 
the Kerala Land Reforms (Amendment) 


- Bill, 1968 the applicant is entitled to con- 


tinue on the land or obtain possession 
thereof till the final decision in the suit: 
What this amounts to is this. If there is 
a dispute as to possession of the land be- 
tween a person claiming to be a tenant 
of the land and another, a Magistrate’s 
power.to interfere, even if the dispute 
threatens a breach of the peace, so long 
as the person claiming to be a tenant has 
made certain application in pursuance of 
his claim is taken away. A person has 
only ‘to make an application of the kind 
mentioned putting forward a claim of 
tenancy to forcibly trespass on another’s 
land with impunity. To encourage tres- 
pass and consequent breaches of the peace 
under a false claim of tenancy is surely 
not a measure of agrarian reform and we 
can think of no reason why disputes re- 
garding possession under a claim of 
tenancy should, so far as the preservation 
of the peace is concerned, be placed on a 
different footing from disputes regarding 
possession under other claims. In our 
view, no reasonable classification can be 
made between threats to the peace or a 
peaceable possession of property arising 
out of a disputed claim of tenancy and 
such threats arising out of some other dis- 
puted title. We consider this section to be 
bad for offending Article 14— it cannot 
have the protection of Article 31-A—and 
it must be struck down accordingly.” 

7. By the inclusion of the Act in 
the Ninth Schedule of. the Constitution, 
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the section has revived with the operation 

ffective from the date of the Act—See L. 
agannath v. Authorised Officer, L. R. 
Madurai (AIR 1972 SC 425). 

8. Sri Siby Mathew has also 
brought to my notice the decision of my 
learned brother Mr. Justice Khalid in 
Somadasa Pandiyar v. Krishna Kurup, 
(1972 Ker LJ 863) where this question had 
been dealt with and it was held that Sec- 
tion 29-A is a live section from the date 
of its enactment. 

9. Sri. Thomas V. Jacob appearing 
for the 3rd respondent put forth the plea, 
that Section 29-A is invalid not because 
it was held to be void being violative of 
Article 14 of the Constitution but also be- 
cause by the section the Legislature is 
usurping judicial power: ' The basis of his 
contention is against the reasoning of 
Raman Nayar, C. J. in Narayanan Nair v. 
State of Kerala, (AIR 1971 Ker 98) (FB) 
(cited supra) in holding Section 125 (7) of 
the Act as invalid. 

10. His Lordship said : 

“Worse still is the provision in the 
sub-section by which any injunction grant- 
ed, or appointment of a receiver made, 
by the Civil Court before the coming 
into force of the amending Act stands can- 
celled. This is not merely an encourage- 
ment to trespass- but is a usurpation of 
judicial power—see in this connection 
Basanta Chandra v. Emperor, (AIR 1944 
FC 86) and Shri P. C. Mills v. Broach 
Municipality, (AIR 1970 SC 192)”. 

1i. This observation of the learned 

Chief Justice as regards Section 125 (7) is 
learly inapplicable in considering Sec- 
tion 29-A of the Act,- because by Sec- 
tion 29-A no existing order of the Court 
is cancelled, rescinded or interfered with. 
Subject to the constitutional limitation, 
the Legislature is competent to take 
away or abridge the right to move the 
Courts, That will not amount to usurpa- 
tion of judicial power. 

12. The O. P. is therefore allowed, 
but I make no order as to costs. 

Petition allowed. 
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_ (A) Marumakkathayam Law — Tar- 


_ Wad — Partition — Consent of all adult 


members is necessary. 


Consent ‘of all the adult members of 
a tarwad is necessary for partition of 
tarwad properties. The respective senior- 
most members of the different tavazhieg 
of the tarwad by themselves cannot effect 
a division among the tavazhies. AIR 1963 
Ker 354, Followed. (Paras 7, 8) 

(B) Transfer of Property Act (1882), 
Section 54 — Sale of immovable property 
— Value less than Rs. 100/- case governed 
by Travancore Registration Act — 
Document requires registration. (Travan- 
core Registration Act (2 of 1087), Sec- 
tion 10 (1) (a)). (Para 8) 


(C) Marumakkathayam Law — Tarwad 
— Partition — Burden of Proof. (Evidence 
Act (1872), S. 101). 

The burden of proving that the tar- 
wad attained a status of division by course 
of conduct, lies on person who sets up 
such a plea. . (Para 8) 
Cases Referred: Chronological Paras 
AIR 1963 Ker 354 = 1963 Ker LT 61 7 
1962 Ker LT 349 = (1962) 1 Ker LR 376 
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1961 Ker LT 77 = (1961) 1 Ker LR 108 


K. S. Paripoornan, S. Hariharan and 
P. K. Vargis, for Appellants; K. Sridharan, 
P. Sukumaran Nair and A. K. Chinnan, 
for Respondents. 

JUDGMENT :— Defendants Nos. 21 
and 66 in a suit for partition are the ap- 
pellants. The subject-matter of the suit 
is 40 cents of land which admittedly be- 
long to an Ezhava tarwad, which consisted 
of four branches. The plaintiffs and de- 
fendants 1 to 174 are the members of this 
tarwad. The plaintiffs claiming 222/332 
shares as belonging to their branch sought 
partition of the property by metes and 
bounds, ignoring Exs. P-1 and P-2 which 
are two partition deeds, Defendants 1, 21 
and 66 executed a partition deed, the copy 
of which is Ex. P-1, on 5th May, 1965 
dividing the suit property into four equal 
shares, On the basis of this partition deed, 
on May 14, 1965 defendants 21 to 57 ex- 
ecuted another partition deed Ex. P-2. 
Plaintiffs contended that they are not par- 
ties to these partition deeds and that these 
documents are invalid: and not binding on 
them, the properties and the other mem- 
bers of the tarwad which remained un- 
divided. 

2. The suit was contested by de- 
fendants 1, 21 and 66, who filed a joint 
written statement contending that the 
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tarwad had already attained a status of 
division years ago, that in pursuance of 
this division each brench was enjoying 
properties allotted to them separately and 
therefore the plaintiffs were not entitled 
to institute the suit a9 framed. They also 
maintained that Ex. P-1 is a valid parti- 
tion deed. 

3 The trial Court holding that the 
tarwad became divided by course of con- 
duct, passed a preliminary decree allow- 
ing the plaintiffs and defendants 129 to 


174 to divide their ł share in the suit pro- . 


perty. 

4. In the appeal preferred by the 
plaintiffs against this decree and judgment, 
the learned Subordinate Judge on a cor- 
sideration of the entire evidence repelled 
the contentions of the contesting defen- 
dants and found that they have miserably 
failed to show that, by a course of con- 
duct, the four branches of the tarwad at- 
tained a status of division. The decree 
and judgment of the trial Court were 
modified to that extent, 

5. Attacking the decree and judg- 
ment of the first appellate Court, the 
learned advocate appearing for the ap- 
pellants contended that the lower appel- 
late Court seriously erred in holding that 
the tarwad had not attained a status of 
division by long course of conduct. 


6. Therefore the only point tnat 
arose for consideration end which was 
urged on behalf of the appellants was 
whether the tarwad of the plaintiffs and 
defendants had attained a status of divi- 
sion by a long course of conduct. Relying 
on Exs. D-2, D-3 and D-4, the learned 
advocate for the appellants strongly con- 
tended that it is clear from these docu- 
ments that there was a division of status 
in the tarwad, that thereafter each branch 
was separately enjoying the 10 cents of 
land allotted to them paying revenue, 
that there was subsequent division in the 
branch of the 1st plaintiff of the 10 cents 
into two halves and that thereafter the 
lst plaintiff was paying revenue for his 
5 cents and that in any view these circum- 
stances coupled with certain admissions 
made by the Ist plaintiff, in his evidence, 
will lead to the irresistible conclusion that 
the tarwad attained a status of division by 
Jong course of conduct. In both the 
Courts below, the appellants were placing 
main reliance on Ex. D-4 in support of 
their contention in this regard. A read- 
ing of the judgment of the trial Court 
shows that it. was mainly relying on Exhi- 
bit D-4 coupled with Exs. D-1 and D-2 
that the trial Court came to the conclu- 
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sion that tbere was a division of status as 
alleged by the defendants. 


7. Before considering the scope and 
effect of the documents, it will be useful 
and desirable to refer to the question of 
law on the point. In a decision reporteđ 
in Kuriakko v. Ouseph, 1963 Ker LT 61 
= (AIR 1963 Ker 354) a Division Bench 
of this Court held: 


“We do not consider it proper to as- 
sume that the seniormost member of a 
tavazhi is competent to represent the tava- 
zhi when the division is among the tava- 
zhies, merely because the karanavan is 
its head, manager and mouthpiece”. 


“The fact that the division is. among 

the tavazhies only and not among the in- 
dividual members does not make any dif. 
ference, so far as the power of representa- 
tion is concerned because the integrity of 
the tarwad is destroyed and the status and 
rights of individual members are affected 
in either case. These do not come within 
the power of management of the karnavan 
of the tavazhi”. 
Therefore the respective seniormost mem- 
bers of the different tavazhies of an un- 
divided tarwad by themselves cannot 
effect a division among the ‘tavazhies. 
Relying on the decision of a Full Bench 
of the erstwhile Travancore High Court, 
the Division Bench also observed that it 
is settled law that the consent of all the 
adult members is necessary for partition 
of a tarwad. Discussing the case law on 
the point after referring to a. number of 
decisions, a learned Single Judge .of this 
Court in the case reported in Balakrishnan 
Nair v. Parameswaran Pillai, (1961 Ker 
LT 77) observed: 


“Separate enjoyment of property or 
separate payment of tax by different 
branches of a marumakkathayam tarwad 
will not per se be sufficient to lead to the 
conclusion that the branches intended to 
Temain separate in interest from each 
other. There should be some definite act 
or transaction on the part of the’ repre- 
sentatives of the different branches which 
would indicate beyond doubt their settled 
intention to conduct themselves as mem- 
bers of divided branches. The mere ex- 
ecution of documents by individual mem- 
bers asserting their right to their sepa- 
tate shares in the tarwad properties will 
not result in a legal and valid division of 
the tarwad properties or in the several 
members. attaining a divided status even 
if such assertion is made by the vast 
majority of the members of the tarwad”. 
In Kali Kesavan v. Velayudhan Damoda- 
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ran, (1962 Ker LT 349), following some 
earlier decisions of this Court, Raman 
Nayar, J., as he then was, held: 


“The fact that patta is in the name 
of two members of a family is by no 
means an indication that the two mem- 
bers represented divided branches there- 
of”. S 

“If a state of division has to be in- 
ferred from a transaction that transaction 
must be one in which the branches or the 
recognised heads of the branches have 
taken part. Further the transaction must 
be one that can be taken to be approved 
by all the adult members of both branches 
by the surrounding circumstances and by 
their not having tried to set it aside for 
e reasonably long period”. 


8. -I shall now consider the con- 
‘tentions raised on behalf of the appellants 
in the light of the evidence on record and 
the principles stated in the decided cases. 
Let us first take Ex. D-4 for considera- 
tion. The learned advocate appearing for 
the respondents strongly objected to the 
use of this document for any purpose, as 


this is clearly inadmissible in evidence- 


being an unregistered document. The 
marking of this document was objected 
to before the trial Court and it was over- 
ruling this objection’ that the same was 
marked, Ex. D-4 styled as a sale deed 
(words in Malayalam omitted — Ed.) 
is seen to have been executed by one 
Ummini Perumal and three others on 
20th Kumbam. 1090 in favour of two 
persons by name Krishnan Marthan and 
Kali Kochupennu. Under this document; 
a building described therein is assigned 
for a total consideration of Rs. 28/- in 
favour of the two persons mentioned 
above. It has come out in evidence that 
one of the persons in whose favour this 
document was executed is none other than 
the first defendant. This is an. unregistered 
document. The trial Court found that it 
was not compulsory to register this docu- 
ment, as the value of the property was 
less than Ra, 100/-. How the trial Court 
came to this conclusion is not known and 
also not clear from the judgment. No 
doubt the Registration Act of 1908 was not 
applicable to this area where the docu- 
ment was executed during the relevant 
period. But it is not disputed that the 
Travancore Registration Regulation, 1087, 
(Regulation II of 1087), hereinafter called 
the Regulation, was in force during this 
period and it was applicable to the area 
where the document was executed. Under 
Section 3 of the Regulation, immovable 
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property has been defined and this in- 
aludes land, buildings, ete., etc. Under 
Section 10 (1) (a) of the Regulation, ir- 
respective of the value of the immovable 
property, any non-testamentary instru- 
ments which purport or operate to create, 
declare, assign, limit, extinguish or sur- 
render, whether in present or in future, 
any right, title or interest, whether vested 
or contingent, to or in immovable property 
sheall be registered. The learned advocate 
for the appellant contended that though 
the Transfer of Property Act,. 1882 was 
not applicable to the State of Travancore 
at thé material time, the principles under- 
lying the provisions therein were being 
followed on the principle of equity, jus- 
tice and good conscience and inviting my 
attention to Section 54 of the Transfer of 
Property Act, the counsel argued that 
the transaction in question being one in 
respect. of a property of a value of less 
than Rs 100/-, there was no necessity for 
registering the document. Regulation II 
of 1087 was a valid law which was in 
force at the material time and the parties 
to the document were bound by this. 
There is therefore no question of the ap- 
plicability of the principle underlying 
Section 54.of the Transfer of Property 
Act. . Alternatively, the learned advocate 
argued that Ex. D-4 may be construed as 
an instrument which acknowledged the 
receipt of the price of the building which 
was disposed of. It is made clear under 
Section 10 (1) (b) of the Regulation that 
a non-testamentary instrument which ac- 
knowledges the receipt or payment of any 
consideration on account of the creation, 
declaration, assignment, limitation, extinc- 
tion or surrender of any such right, title 
or interest is also compulsorily registr- 
able. . In any view, therefore, Ex. D-4 
which is not registered, cannot be admit- 
ted in evidence in proof of sale of the 
building. The counsel appearing for the 
respondents also pointed out that this 
document has not been properly proved. 
The witness who was examined to prove 
this. document was D. W. i, the 66th de- 
fendant, who is a member of one of the 
branches of the executants of Ex. D-4. He 
has deposed that he produced the docu- 
ment before his advocate, that he has no 
direct knowledge of the execution or the 
contents of the document, that he does 
not know who wrote the document and 
he cannot identify the -signatures of the 
executants therein. He further stated that 
he produced the document in the Court, 
that the first defendant is the seniormost 


_member in the tarwad, that he is one of 


the executants of Ex. D-4 ana that the 
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first defendant was alive at the time of 
his examination and he was in a position 
to attend the Court and give evidence. 
(words in Malayalam omitted — Ed.) 
But the first defendant did not choose to 
go into the witness box and swear in sup- 
port of this document. No explanation 
was forthcoming why the first defendant 
was not examined. It may also be noted 
that the recitals in Ex. D-4 cannot be 
construed to be inconsistent with the case 
put forward by the plaintiffs. There is 
no reference to any prior partition and of 
severance of status in Ex. D-4. The 
learned counsel for the respondents sub- 
mitted that even if it is assumed for the 
sake of argument that the document is 
admissible, the statements therein are not 
inconsistent with the interests of the 
tarwad. Ex, D-4 is a document executed 
only by the karnavang of three branches. 
Nobody has a case that all the adult mem- 
bers of the tarwad have joined Ex. D-4. 
It is an undoubted proposition of Ma- 
rumakkathayam law that for partition of 
tarwad. properties there must be. the con- 
sent of all the adult members of the 
tarwad. I have already referred to and 
discussed Ex. D-4 and I find it difficult to 
conclude from this document, even if it is 
assumed for the sake of argument that it 
is admissible in evidence, that there was a 
‘division of statug as claimed on behalf of 
the appellants. The defendants do not 
state in their written statement even the 
year or the period when there was a parti- 
tion or a severance of status. It cannot 
be ignored that a specific plea that the 
tarwad had attained a status of division 
by course of conduct is lacking in the 
written statement, though on a reading of 
the statement as a whole such a plea can 
be indicated. It is the common case that 
the suit property belonged to a Marumak- 
kathayam tarwad. The burden of prov- 
ing that the tarwad attamed a status of 
division by course of conduct, is on the 
appellants who had raised the plea before 

e Court. The remaining documents are 
Exs. D-2 and D-3. Ex. D-2 is a chitta 
and this has been produced to show that 
the patta stands in the name of four per- 
sons who are said to be respectively the 
Karnavans of. the four branches, The 
total extent of the property shown in this 
document is only 35 cents. Ex. D-3 isa 
certified copy of Thandapper Account 
No. 55/35. Relying on this, it was argued 
that this document will show that each 
sakha was separately paying revenue in 
respect of 10 cents of property allotted 
under the oral partition, and that the first 
plaintiff also has paid land revenue in res- 
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pect of 5 cents, after the division of 10 
cents which was allotted to his branch. 
It was in this connection that the learned 
advocate for appellants invited my atten- 
tion to certain statements made by the 
first plaintiff as P. W. 1 during hbis cross- 
examination, which according to him, 
constituted an admission by the witness 
that the person who paid revenue in res- 
pect of the five cents referred to in Exhi- 
bit D-3 was none other than himself. The. 
relevant portion was brought to my 
notice. But I am unable to find or read 
in these statements any such admission. 
On the other hand, this witness has denied 
the payment of any such tax 


9. The oral evidence adduced in 
support of the case of the defendants is 
not at all satisfactory and has been dealt 
with in detail by the first appellate Court. 
The mere fact that some of the branches 
or some of the members were making 
separate payments of tax under joint 


patta or different payments of revenue ` 


were made by different’ branches or diffe- 
rent persons under the common patta will 
not be sufficient to draw a legal inference 
and come to an inevitable conclusion that 
there was a division of status in the tar- 
wad. The enjoyment of separate portions 
of property by members is not inconsistent 
with the joint status of the tarwad. What 
matters and what is important is the in- 
tention of the parties. The members of a 
coparcenary must intend that their condi- 
tion as coparceners shall cease. It is not 
sufficient that they should alter the mode 
of holding their property. They must 
alter and intend to alter their title. Ona 
consideration of the documents and the - 
oral evidence, to which my attention has 
been invited by the counsel appearing for 
the parties, in the light of the law on the 
point. it cannot be said that the appellants 
bave succeeded in proving or showing that 
by a long course of conduct, the four 
branches which constituted the tarwad at- 
tained a status of division. 


10. This appeal therefore fails and 
is hereby dismissed. Both the Courts 
below, directed the parties to suffer the 
costs. In the circumstances, I do not make 
any order as to costs. . 


Appeal dismissed. 
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K. BHASKARAN, J. 

K. N. Kallyanikutty Marumalamma 
and another, Petitioners v. Block Develop- 
ment Officer-cum-Land Tribunal . and 
others, Respondents, 

Original Petn. No. 5500 of 1974, D/- 
10-3-1975. 

(A) Kerala Land Reforms Act (1 of 
1964), Section 125 (3) — Notification under 
— No. 16924/NI/70/LRD Land Reforms (N) 
Dept., D/- 10-12-1970 — Amendment by 
I No. 30718/51/72/RD, D/- 23-7-1974 — If 
and to what extent amendment retrospec- 
tive to divest jurisdiction of Munsiff Land 
Tribunals over pending references made 
under Section 125 (3), 


The amendment made by Government 
Notification I No. 30718/51/72/RD, D/- 
23-7-1974 to Notification No. 16924/NI/70/ 
LRD, D/- 10-12-1970 does not show that re- 
ferences made under S. 125 (3) of the Act 
and pending before Munsiff Land Tribunals 
should be transferred to the new authori- 
ties laid down by the amendment notifica- 
tion. Nor does that amendment indicate 
any intention of retrospectivity to take 
away the jurisdiction of those tribunals to 
decide such pending references. Though 
Section 4 General Clauses Act is not re- 
ferred to, by analogy of principle, it has 
to be presumed that the intention of the 
amendment is to allow such jurisdiction 
over pending references to continue. and 
only future references to be made to the 
newly prescribed authorities. 1970 Ker LT 
888, AIR 1961 Cal 181 and (1969) 2 Mad 
LJ 366, Referred. (Para 4) 
Cases Referred: Chronological Paras 
1970 Ker LT 888 = 1970 Ker LJ 1015 2 
(1969) 2 Mad LJ 366 = 19 Fac LR 367 2 
AIR 1961 Cal 181 = (1961) 1 Cri LJ 374 
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Chandrasekharan and Chandrasekhara 
Menon, for Petitioners; Govt. Pleader (for 
Nos, 1 to 4) and T. M. Krishnan Nambiyar 
(for No. 5), for Respondents. 

ORDER :— The petitioners challenge 
the validity of Ext. P-1 proceedings No. 
LB (A) 2-24988/74-I, dated 8-11-1974 issued 
by the 3rd respondent, the Land Board, 
Kerala, directing the Munsiff Land Tri- 
bunal in general to send back the files 
pending on their files under sub-sec. (3) 
of Section 125, as on 30-7-1974, to the 
Civil Courts which made the references. 
Ext, P-4 is a copy of the Government 
notification-I No. 30718/SI/72/RD dated 
23-7-1974 of the 4th respondent, the Gov- 
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‘ernment of Kerala, whereby certain am- 
‘endments were made to Ext. P-3 notifica- 


tion No. 16924/NI/70/LRD Land Reforms 
(N) Department .dated 10-12-1970, by 
which jurisdiction was conferred on Mun- 
siff Land Tribunals for the enquiry in res- 
pect of proceedings falling under certain 
provisions of the Land Reforms Act. It 
may be noted that by Ext. P-3 notifica- 
tion, Munsiff Land Tribunals were con- 


` stituted for the purpose of performing the 


functions of the Land Tribunal under the 
Kerala Land Reforms Act, other than 
those under Sections 31, 66, 72 to 72-P 
(both inclusive) and 80-A to 80-F and 90 
(both: inclusive). By the amendment, sub- 
sections (3) and (4) of Section 125 of the 
Act also were added to the provisions 
with respect to which the Munsiff Land 
Tribunals were not to function, as enume- 
rated in Ext. P-3 notification. The am- 
endment, in its material portion, reads as 
follows :— 


“In the preamble to the said notifica- 
tion for the word and figures “and 90” 
the figures, words and brackets, “90 and 
sug-sections (3) and (4) of Section 125” 
shall be substituted”. _ 

In Ext. P-1 proceedings dated 8-11- 
1974 the view expressed by the 3rd res- 
pondent Board is that in and by Ext. P-4 
notification the 4th respondent has taken 
away from the Munsiff Land Tribunals 
the power to decide cases under Sec. 125 
(3) of the Kerala Land Reforms Act. Ac- 
cording to the 3rd respondent Board, after 
the notification having come into force, 
the Munsiff Land Tribunals had no juris- 


` diction to decide the question referred to 
-it any decision rendered by the Munsiff 


Land Tribunals after 30-7-1974, on which 
date Ext, P-4 came into effect, would be 
without jurisdiction, and therefore nullity. 
The 8rd respondent Board also felt that 
no special provisions were made about the 
matters pending before the ‘Munsiff Land 
Tribunals under -Section 125 (3) of the 
Act at the time of the coming into force 
of Ext. P-4 notification. 


2. Counsel for the peutioners sub- 
mits that there is no indication, either ex- 
press or by necessary implication, that 
Ext. P-4 order has retrospective effect. 
The argument is that after the coming 
into force of Ext. -P-4. notification, the 
Civil Courts should make references under 
sub-section (3) of Section 125, only to the 
Tribunal other than the Munsiff Land 
Tribunals. However, according to the 
counsel, that does not mean that there is 
any justification for withdrawing the pro- 
ceedings pending before the Munsiff Land 
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Tribunals and transferring those cases to 
Tribunals on whom the jurisdiction is 
newly vested under Ext. P-4 notification. 
Reliance is placed by the counsel for the 
petitioners on the decision of a Division 
Bench of this Court in Gopalakrishnan 
Nair v. Padmavati Amma, (1970 Ker LT 
888), that of the Calcutta High Court in 
Sardar v. State, (AIR 1961 Cal 181) and 
that of the Madras High Court in M/s. 
T. P. Sokkalal Ramsait v. State of Mad- 
tas, (1969) 2 Mad LJ 366. - 


-3. Counsel for the 5th respondent, 
who was the party contesting the issues 
egainst the petitioners before the 2nd 
respondent, Land Tribunal (Munsiff), Pal- 
ghat, submits that by the said Tribunal 
transferring the proceedings back to the 
referring Sub-Judge for reference to res- 
pondent No. i, Block Development Off- 
cer-cum-Land Tribunal, Coyalmannam, on 
whom power under Ext. P-4 notification 
is newly conferred, no jurisdictional im- 
propriety has been committed either by 
the 3rd respondent:or by the 2nd respon- 
dent. It is argued that by Ext. P-4 am- 
endment, jurisdiction of the 2nd respon- 
dent to function as a Land Tribunal, in 
so far as it relates to matters falling under 
sub-sections (3) and (4) of Section 125 of 
the Act is concerned, has come to an end. 

4. There is no indication in the 
Act that it was the intention of the Gov- 
ernment to take away the jurisdiction of 
the Land Tribunals (Munsiff) before whom 
references made under sub-section (3) of 
Section 125 were pending, with reference 
to the disposal of the referred cases. What 
should be done with respect to such pro- 


stated in Ext. P-4 that matters pending 
before the Munsiff Land Tribunals should 
be transferred to-the other Tribunals on 
whom power to function under sub-sec- 
tions (3) and (4) of Section 125 has been 
conferred newly by Ext. P-4 notification. 
Though there is no reference to the ap- 
iplicability of Section 4 of the General 
Clauses Act, by analogy of the principle, 
it has to be presumed that the intention 
of the Government was to allow matters 
pending before the Munsiff Land Tribunals 
‘ito proceed in the same forum, whereas 
future references (after the coming into 
force of the amendment on 30-7-1974) 
should be made to the Tribunals on whom 
the power was conferred by Ext. P-4 
notification with respect to the function- 
ing under sub-sections (3) and (4) of Sec- 
tion 125 of the Act. 


5. It is also doubtful whether the 
power under sub-section (2) (b) of Sec- 








Krishnan v. R. D, D. 


ceedings, there is no indication. It is not 


A.LR. 


tion 101 would clothe the 3rd respondent 
Board with power to pass an order in the 
nature of Ext. P-1, directing transmission 
of ‘the cases back to the referring Civil 
Courts. With regard to the power of 
transfer, there are, no doubt, provisions 
Contained in clauses (a) and (e) of sub-sec- 
tion (2) of Section 101; those provisions, 
however, are not applicable to the pre- 
sent case. I am leaving this point argued 
by counsel for the petitioners ‘open, with- 
out deciding, as it is not necessary to do 
so, as I hold that Ext, P-4 notification has 
no retrospective effect as to divest the 
jurisdiction of the Munsiff Land Tribunals 
to dispose of the matters referred to them 
in exercise of the power conferred on 
them under Ext. P-3 notification, which 
power has not been expressly or by neces- 
sary implication taken away from those 
Tribunals. Ext. P-1 proceedings passed 
by the 3rd respondent Board and Ext. P-2 
order passed by the 2nd respondent Tri- 
bunal, are quashed, and the 2nd respon- 
dent Munsiff Land Tribunal, Palghat, is’ 
directed to proceed with the matter. refer- 
red to it under Section 125 (3) of the Act. 
The writ petition is allowed as above. 
There will be no order as to costs. 
Petition allowed. 
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Krishnan, Petitioner v. R. D. D. and 
others, Respondents. 


Original Petn. No. 4195 of 1973, D/- 
5-8-1974. 

(A) Constitution of India, Art, 226 — 
Alternative statutory remedy of revision 
not availed of — If bar to entertainment 
of writ petition. 


It is not an invariable rule that the 
petitioner should exhaust his remedies 
under the Statute concerned before the 
High Court can entertain a petition under 
Article 226. In a case where the scope 
and ambit of the statutory Rules come up 
for consideration, the fact that the peti- 
tioner has not exhausted the statutory re- 
medy of revision to Government under 


-Rule 92 of Chap. XIV-A, Kerala Educa- 


tion Rules, is no ground to dismiss the 
petition as it is only proper that the ` 
matter is dealt with on merits. by the 
High Court. (Para 14) 

(B) Kerala Education Rules (1959), 
Chapter XIV-A, Rule 37 (2) — Not retros- 
pective in nature. 


KR/KR/E691/74/KSB 
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In the absence of any provision in the 
Kerala Education Act itself which enables 
the making of Rules with retrospective 


effect, Rule 37 (2) cannot be held to be . 


retrospective in character. 1971 Ker LT 
941, Relied on. (Para 15) 

However, when there has been no de- 
termination of the question of seniority 
before the coming into force of the Rules 
concerned and the law also does not pro- 
vide for any such fixation, then after the 
Rules had come into force, the seniority 
list has to be prepared only in accordance 
with these Rules, (Para 16) 

Hence, where the petitioner and the 
4th respondent were appointed as High 
School teachers on the same date and 
were holding their posts continuously 
since 1953, when under the Madras Edu- 
cational Rules the question of inter se se- 
niority between teachers was absolutely 


immaterial and a seniority list came into - 


existence for the first time in 1966 long 
after Rule 37 (2) came into force, the se- 
niority between the petitioner and the 4th 
respondent has to be fixed in accordance 
with Rule 37 (2). G. O. MS. 222/64 Edn. 
D/- 21-4-1964 - only saves acts of the 
management in between the date of the 
Act and the date of the introduction of 
Rule 37 (2) but the rank given in the at- 
tendance register and other records can- 
not be based on a determination of senio- 
rity. , (Paras 20, 21) 
Cases Referred: Chronological Paras 


1971 Ker LT 941 = 1970 Ker LJ 1001 15 
ILR (1970) 1 Ker 480 17 


S. Narayan Poti, for Petitioner; V. B. 
Nambiar and Govt. Pleader, for Respon- 
dents. 


ORDER :— A rather vexed question in 
regard to seniority as between two tea- 
chers—petitioner and the 4th respondent— 
under the provisions of the Kerala Edu- 
cation Rules (shortly stated the Rules) 
arises for consideration in this O. P. 


2. Petitioner and 4th respondent 
ere High School Assistants working in an 
aided High School of which the 3rd res- 
pondent is the Manager. Both of them 
were appointed on the same date 3-6-1953 
and holding their posts conhnugusiy there- 
after. 

3. -At the time of their appoint- 
ment the school was: governed: by the 
Madras Education Rules -which were non- 
statutory in character. At that time no 
management was required to keep any 
seniority- list of the staff. . The Manage- 
ment’s discretion in the matter’ of ap~ 
Pointment of Head Master was absolute 


Krishnan v. R. D. D.` (Menon J.) 


[Prs, 1-4] Ker. 111 


and unfettered. There were neither sta~ 
tutory nor administrative curbs on such 
power. . 

4. The Kerala Education Act, 1958 
(hereinafter called the Act) came into ' 
force with effect from ist June, 1959. The 
High School concerned came under the 
provisions of the Act and the Rules fram- 


ed thereunder. Rule 34 of Chapter XIV-A 


of the Rules requires the Management of 
schools to prepare and maintain a staff 
list indicating the order of seniority ina 
prescribed form. The relevant Rules are 
herewith extracted (all these Rules ere 
in Chapter XIV-A): Rule 34 reads: 


“Seniority list—Every management 
shall prepare and maintain in the pres- 
cribed form a staff list, otherwise called 
seniority list, of teachers,” 


Rule 35 reads: 

“If the Educational agencies have 
more than one school in a District they 
shall be constituted into one unit and a 
common seniority list shall be prepared 
for all the schools in the unit together ` 
and shall be submitted to the concerned 
District Educational Officer for approval. 
If the Educational Agencies have schools 
in more than one District within a Region 
they shall be constituted as one unit and 
a common seniority list shall be prepared 
for all the schools in the unit together 
and submitted to the concerned Regional 
Deputy Director for approval. If the 
Educational Agencies have schools in 
more than one Region they shall be. con- 
stituted as one unit and a common senio- 
rity list shall be prepared for all the 
schools together and shall be submitted to 
the Director for approval. 


The District Educational Officer, the 
Regional Deputy Director and the Direc- 
tor, as the case may be, may approve the 
list provisionally’ pending finalisation of 
appeals, if any, preferred by aggrieved 
teachers. 

xx 
Rule 36 reads: : 

“The staff list as provisionally ap- 
proved shall be circulated to the teachers 
and representations if any received from 
the teachers within one month from the 
date of circulation, shall -be submitted to 
the concerned officer competent to approve 
the. list with the management’s remarks 
within two months from the date of re- 
ceipt of the list provisionally approved to 
the authorities specified in Rule 35. The 
list shall be maintained by the manage- 
ments and produced’ whenever required 
by -the departmental’ authorities.” 


” 


ax xx. 
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Rule 39 reads: 3 

“The staff list shall be prepared with 
reference to the position existing on the 
date of commencement of the school as an 
aided school under the Act unless there 
is a staff list already approved by the de- 
partment which conforms to these Rules 
and shall thereafter be maintained upto 
date”. 

5. 
seniority of a teacher in any grade in any 
unit has to be decided on the basis of the 
length of continuous service in that unit 
provided he is fully qualified for the post. 
Under sub-rule (2) of the same Rule in 
the case of teachers in the same grade in 
the same unit where the date of first ap- 
pointment is the same, the seniority shall 
be fixed with reference to age, the older 
being senior. 

6. It was only in 1965 that a staff 
or seniority list was published in the 
particular High School. In the provisional 
list circulated in accordance with the 
Rule the 4th respondent was shown senior 
to the petitioner. Petitioner is older in 
age to 4th respondent. The’ provisional 
list was objected to by the petitioner who 
claimed seniority over the 4th respondent 
obviously on sub-rule (2) of Rule 37. Peti- 
tioner alleges that there was no further 
action on it. 

7. In 1968 a combined seniority list 
of the teachers of the concerned High 
School and of a U. P. School under the 
same management (of the same Educa- 
tional Agency) was prepared, which was 
provisionally approved by the. District 
Educational Officer by his proceedings 
dated 6-2-1969. On its circulation, as 
contemplated in Rule 36 petitioner put in 
his representation on the list to the Dis- 
trict Educational Officer. The petitioner’s 
objection to the list was that it was quite 
contrary to the Rules and also disregard- 
ing his objections to the earlier list, the 
4th respondent is shown as senior to him. 

8. By order dated 7-5-1971, copy 
of which is Ex. P-4, the District Educa- 
tional Officer rejected the petitioner’s 
contentions that seniority as between the 
petitioner and the 4th respondent is to be 
decided under Rule 37 (2). -The officer 
held that the Management had before the 
introduction of the Rules decided and ac- 
cepted Smt. Bhavani, the 4th respondent 
as senior to the petitioner which had not 
been complained of by the petitioner till 
the publication of the provisional list of 
1966 and therefore, that question cannot 
be reopened now in view of G. O, Ms. 222/ 
64/Edn. dated 21-4-1964 (marked as Exhi- 


Rule 37 (1) Jadicates that the 
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bit P-8 in these proceedings). Ex. P-8 
says that cases where seniority has al- 
ready been decided and accepted by the 
Management need not be reopened. On 
appeal to the Regional Deputy Director of 
Public Instruction, the 1st respondent in 
the O. P., he only confirmed the District 
Educational Officer’s order. The relevant 
portion of the appellate order, copy of 
which is Ex. P-7 is extracted below. 
“According to M. E. R. there was no 
provision for approval of staff list of aided 
schools by the department. Therefore, 
the staff list as on the date of commence- 


‘ment of the school as an aided school 


under the act has to be prepared by the 
manager. In this case, the Manager has 
prepared the staff list showing Smt, Bha- 
vani as senior, because that was the posi- 
tion existing on the date of commence- 
ment of the school. under the Act. Since 
the previous Manager has definitely stated 
that hé had appointed Smt. Bhavani senior 
to Krishnan, I cannot find any flaw in the 
orders issued by the District Educational 
Officer, Cannanore. G. O. Ms. 222/64 also 
directs that wherever seniority has al- 
ready been decidéd and accepted as per ` 
practice then followed by the Manager, 
such case need not be reopened. 


All these go to show that the Mana- 
ger had appointed Smt, Bhavani as senior 
to Sri Krishnan under Madras Rules. Act 
and Rules framed subsequently do not 
alter this position. I therefore find no 
reason to interfere in the orders of the 
District Educational Officer, Cannanore. 
The appeal is rejected.” 

9. The petitioner has, therefore, 
filed this original petition seeking to 
quash Exs. P-4 and P-7 orders and also 


-prayed for a direction for preparation of 


the staff list of ‘the concerned High School 
showing the petitioner as senior to the 
4th respondent and for approval of the 
list so drawn, 

10. The main contention that Sri. 
S. Narayanan Poti, learned counsel for the 
petitioner urged before me was that as 
in this school no seniority list hag even 
been prepared or maintained before the 
Act came into force, it is mandatory that 
the said list shall be prepared in the 
manner provided for in the Rules, Rule 37 
(2) has, therefore, to be applied. He 
Pointed out that in two cases—O. P, 56/66 
and O. P. 3059/68—this Court has pointed 


‘out that after the Rules came into force, 


the seniority list will have to be prepared 
only in accordance with the same. Ac- 
cording to Mr. Poti, the departmental au- 
thorities in this case have wrongly placed 
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properly complete and carry out the said 
work in every respect to the satisfaction 
of the Executive Engineer by a date not 
later than the 31st May 1956 in strict con- 
formity to and accordance with the terms, 
conditions and specifications in the prin- 
cipal agreement contained. 


2. Upon fulfilment and performance 
by the contractor of the conditions of 
clause 1 hereof but in no other case the 
Governor shall pay to the contractor a 
bonus of Rs. 1,00,000/- (one lakh) only in 
addition to the sum payable under the 
principal agreement. 


3. In the event of the failure of the 
contractor to fulfil and perform the con- 
ditions contained in clause 1 hereof the 
contractor shall be liable under and sub- 
ject to the provisions in clause 13 and 
other clauses of the principal agreement 
contained as if this supplementary agree- 
ment had never been made and: entered 
into by. and between the parties and in all 


other respects and cases and save as' 


modified hereby the terms and conditions 
of the principal agreement shall remain 
in full force and have full effect.” 


- 4 The works could not be com- 
pleted even by 31st May 1956, It appears 
that there was some alteration in design, 
which was not sanctioned by the Govern- 


ment of India till October 1956. The time 


for completion. of the works was further 
extended upto 28th February 1958. The 
works were completed within this period. 
After completion of the works, the con- 
tractors claimed additional payment under 
eleven items. The Government did not 
accept these items of claim of the con- 
tractors and counter-claimed for supervi- 
sion charges, The dispute was referred 
to arbitration of two arbitrators viz. Shri 
P. N. Bhalla and’Shri G. L, Sharma. The 
arbitrators, on 28th October 1960, made 
an award, which was published on 31st 
October 1960. The contractors’ claim 
ander item No. 6 was disallowed, but 
their other claims were allowed to the 
extent of Rs. 5,63,581/, The arbitrators 
‘also allowed interest on this amount at 
the rate of six per cent per annum after 
expiry of two months from the date of 
award in case of non-payment of the 
amount by the Government, The coun- 
ter-claim of the Government was dis- 
allowed. The award reads as follows: 
“We, Prem Nath Bhalla and Ganeshi- 
fal Sharma, nominated respectively by the 
parties, entered into the Arbitration. We 
inspected the work, had several meetings 
and have gone through the written notes, 
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Pleadings, verbal representations and 
arguments at length and have also exa- 
mined several documents. 

2. The Public Works Department was 
represented by Shri G. L. Kumar, Su- 
perintending Engineer (B.&R.) Indore 
Circle, Indore, and Shri L. H. Bhatia, Ex- 
ecutive Engineer, West Nimar Division 
Khargone. The contractors were repre- 
sented by Shri Umrao Singh and Shri 
Krishna partners of Messrs. Umrao Singh 
and Co. f 

3. We hereby make and publish this 
Award in writing of and concerning the 
matters referred to us. Our Award 
against each individual claim is as follows: 

Claim No. 1: Extra work done due to 
change in design in Pier No. 4: In respect 
of this claim of Rs. 3,68,906/- made by ` 
the contractors, we award a sum of 
Rs. 50,000/- (Rs. fifty thousand only). 

Claim No. 2: Increased cost of labour 
from June 1956 till actual completion: In 
respect of the claim of Rs. 4,23,000/- (later 
modified to Rs. 4,71,443/-) we award a 
sum of Rs. 2,07,900/- (Rs. two lacs seven 
thousand and nine hundred only). 

Claim No. 3: Increase in the cost of 
steel for the work: In respect of the claim 
of Rs, 1,81,717/- we award a sum of 
Rs. 73,269/- (Rs. seventy three thousand 
two hundred and sixty nine only), 

Claim No. 4:. Difference of price of 
cement due to increase: In respect of the 
claim of Rs. 1,27,586/- we award a sum 
of Rs. 18,286/- (Rs. eighteen thousand two 
hundred and eightysix only). 

Claim No. 5: Royalty paid on sand: 
In respect of the claim of Rs. 80,000/- we 
award a sum of Rs. 32,521/- (Rs. thirty 
two thousand five hundred’ and twenty 
one only). > 

Claim No. 6: Royalty paid on stone: 
We reject this claim of Rs. 12,000/-. 

Claim No. 7: Non-supply of steel and 
cement in 1954: In respect of the claim 
of Rs. 1,00,000/- we award a sum of 
Rs. 15,000/- (Rs, fifteen thousand only). 

Claim No. 8: Compensation for loss 
of materials during floods of 1956 while 
concreting Arch No. 13: In respect of the 
claim of Rs. 21,920/- we award a sum of 
Rs. 10,428/- (Rs. ten thousand four 
hundred and twenty eight only). 

Claim No. 9: Claim for work redone 
after collapse of Arch No. 12: In respect 
of the claim of Rs. 81,488/- we award a 
sum of Rs. 40,500/- (Rs. forty thousand 
five hundred only). 

Claim No. 10: Bonus: In respect of 
the claim of Rs. 1,00,000/- we award the 
the amount of Rs. 1,00,000/- (Rs, one lac 
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Claim No. 11: Cartage’of cement and 
steel: In-respect of this claim (figure not 
given) we award a sum of Rs 15,677/- 
(Rs. fifteen thousand six hundred and 
seventy seven only). 


` Supervision Charges: The counter 
claim of supervision charges made by the 
Department for. supply of cement and 
steel is rejected and no claim against the 
contractors is admitted. 


Total Award: Our total award against all 
the claims is Rs. 5,63,581/- (Rs. five lacs 
sixty three thousand five hundred and 
eighty one only), which sum shall be. paid 
by the Public Works Department (B. & R.) 
Madhya Pradesh to Messrs. Umrao Singh 
& Co. in full settlement of all their claims. 

If the above amount of the award is 
not paid within two months of the date 
of the award, interest at the rate of 6% 
per annum shall be paid to Messrs. Umrao 
Singh & Co. by the Public Works Depart- 
ment (B. & R.) Madhya Pradesh from the 
date of the. award to the date of the pay- 
ment in aie to the amount of the 
award, 


The cost of the Award comprising of 
the fees of both the arbitrators plus their 
travelling and other expenses’ as well as 
the cost .of the stamp paper and legal 
charges which is Rs. 23,219.14 (Rs. twenty 
three thousand two hundred and nineteen 
np. fourteen) shall be shared aes by 
the two parties.” 


5 The. contractors EE an sooi 
cation on 2nd November 1960 under Sec- 
tion 14 of. the Arbitration Act, 1940, and 
filed the original award along with this 
application, Objections were taken to 
the award by the Government. These 
objections were decided by the Additional 
District Judge, Khandwa, by his order 
dated 26th September 1964. The award 
was upheld with respect to claim No. 1 
for Rs. 50,000/- and claim No. 10 for 
Rs. 1,00,000/- The award was, however, 
set aside with respect to claims Nos. '2 to 
9 and 11 and interest was also disallowed. 
The Additional District Judge. came ‘to the 
conclusion that there -was an error :ap- 
parent on the face of the award in the 
matter of prant of interest and this error 
enabled -him to examine the merits. of all 
the claims. After examining the. merits 
of the claims in accordance with the terms 
of the contract, he came to the conclusion 
that only claims Nos, 1 and 10 could be 
allowed ‘by the arbitrators and the’ rest 
: of the- claims were ‘not justified on the 
basis of the terms of- the! contract. It” is 
on this reasoning that the award was up 
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held in so far as claims Nos. 1 and 10 
were concerned and was set aside with 
respect: to the other. claims. It is against 
this order that the contractors have filed 
First Appeal No. 9 of 1965 in this Court 
in which they pray that the entire award 
be restored. The Government’s appeal 
against the order of the Additional Dis- 
trict Judge is Miscellaneous (First) Appeal 
No. 60 of- 1965. In this appeal it is prey- 
ed that the entire award be set aside. 

6. The first question to be seen is 
whether the arbitrators were right in 
awarding interest. None of the claims re- 
ferred to the arbitrators included a claim 
for interest. S. 34, Civil Procedure Code, 
does not apply to arbitration proceedings, 
In Thawardas v. Union of India, AIR 1955 
SC 468 it was observed as follows: 


“It was suggested that at least inte- 
rest from the date of “suit could be 
awarded on the analogy of Section 34 of 
the Civil Procedure Code, 1908. But Sec- 
tion 34 does not apply because an arbitra- 
tor is not a “Court” within the meaning of 
the Code nor does the Code apply to 
arbitrators, and, but for Section 34, even 
a Court would not have the power to give 
interest after the suit. This was, there- 
fore, also rightly struck out from the 
award.” 
The view taken in Thawardas’s case hag 
been modified to some extent in subse- 
quent cases viz. Firm Madanlal Roshanlal 
v. Hukumchand Mills, AIR 1967 SC 1030, 
Union of India v. Bungo Steel Furniture, 
AIR 1967 SC 1032 and State of M. P. v. 
S. &.S. (P.) Ltd, AIR 1972 SC 1507. In 
all these cases it has been pointed out 
that Thawardas’s case does not deal with 
the question whether the arbitrator can 
award interest subsequent te the passing 
of the award, if the claim regarding inte- 
rest was referred to the arbitrator. It has 
also been pointed out in these cases that 
if a dispute es to interest is referred to 
arbitration, it is an implied term of the 
reference that the arbitrater will decide 
the dispute according to existing law and 
give- such relief with regard to interest 
as the Court would give if it decided the 
dispute. On this basis it has been held 
that the principle of Section 34 will be 
applicable im such cases and the arbitra- 
tor will have jurisdictior: to allow interest 
subsequent to the passing of the award. 
These cases also point out that if the re- 
ference is of .“all matters. in. difference” 
the arbitrator may allow interest. as was 
held by the Court of. Appeal in. Chandris 
v.- Isbrandtsen-Moller Co., (1951) 1 KB 246. 
The meee: therefore, is that if there is 
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dispute as to interest which is referred 
to arbitration or if all matters in differ- 
ence are referred to arbitration, the arbi- 











if the reference does not include a dis- 
pute as to interest or if it is not so widely 
orded as to include “all matters in dif- 
ference” .it appears that Thawardas’s case 
will still prevail and the arbitrator will 
ve no jurisdiction to allow interest after 
the date of the award. In the instant case 
the claims referred to arbitrators did not 
include any dispute as to interest. Fur- 
ther, the reference was not of “all matters 
in difference” but only of specific matters. 
In the circumstances, Thawardas’s case 
was applicable and the arbitrators exceed- 
ed. their jurisdiction in awarding interest. 
The learned Additional District Judge was, 
in our opinion, right in holding that the 
award was bad with respect to interest. 
The learned Additional District Judge was, 
in our opinion, right in holding that the 
hs was bad with respect to interest. 
The next question is whether 
the Additonal District Judge was right in 
examining all the claims on merits simply 
on the ground that the award was errone- 
ous on the face of it to the extent it al- 
lowed interest. In our opinion, the learn- 
ed Additional District Judge was clearly 
wrong in this matter. According to his 
findings the only error apparent on the 
face of the award was with regard to 
terest. This error made the award in- 
id in respect of interest, but this por- 
ion of the award was severable from 
the rest of it. The law in this respect is 
that if the bad portion of the award Is 
parable the award will be held good for 
the residue; whereas, if the two are in- 
separable, the award is altogether avoid- 
ed; (See Russell on Arbitration, Eighteenth 
Edition, pp. 389, 400, 401 and U. G. V. E. 
S. Co. v. U. P. E. Board, AIR 1973 SC 683 
at p. 688 para, 25). Now, in the instant 
case that portion of the award which al- 
lowed future interest was clearly se- 
parable and, therefore, the rest of the 
award could not be held to be invalid. 
There is no principle of law that if a por- 
tion of an award which is clearly se- 
parable is found to be defective because of 
an error apparent on its face, the Court 
gets jurisdiction of examining the merits 
of the entire award. Indeed, the learned 
Advocate-General did not support the 
order of the Additional District Judge on 
this ground. We need not, therefore, 
pursue this matter any further. 
8. The learned Advocate-General, 
however, argued that the award in res- 
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pect of all the items suffered from error 
apparent on the face of the award. His 
argument is that the claims leid by the 
contractors could not have been allowed 
on a proper construction of the terms of 
the contract and as the claims have been 
allowed by the arbitrators it must be held 
that they misconstrued the terms of the 
contract, which is an error apparent on 
the face of the award. In our opinion, 
there is no substance in this argument, 
It is well settled that an award made by 
an arbitrator cannot be set aside on the 
ground that he has committed mistakes in 
law and fact; it can only be set aside if the 
error in law appears on the face of the 
award. In Champsey Bhara v. Jivraj Bul- 
Joo, 1923 All ER Rep 235 = (ATR 1923 PC 66) 
it has been held by the Privy Council that 
an error in law on the face of an award 
means that there is to be found in the 
award, or a document actually incorpo- 
rated therein, as, for instance, a note ap- 
pended by the arbitrator stating the rea- 
sons for his judgment, some legal proposi- 
tion which is the basis of the award and 
is erroneous. It wes further held that 
the award will stand unless, on the face 
of it, the arbitrator has tied himself down 
to some legal proposition, which, when 
examined, appears to be unsound. In this 
connection questions have often arisen as 
to when a contract. ‘the construction of 
which -is necessary for deciding the 
matters, in dispute, can be said to be in- 
corporated into an award. This matter 
was examined by the Court of Appeal in 
Giacomo Coats Fu Andrea v. British 
Italian Trading Co. (1962) 2 All ER 53 
where Diplock, L. J., after examining all 
the relevant authorities, observed as fol- 
lows: 

“It seems to me, therefore, that, on 
the cases, there is none which compels us 
to hold that a mere reference to the con- 
tract in the award entitles us to look at 
the contract. It may be that in particular 
cases a specific reference to a particular 
clause of a contract may incorporate the 
contract, or that clause of it, in the award. 
I think that we are driven back to first 
principles in this matter, namely, that an 
award can only be set aside for error 
which is on its face. It is true that an 
award can incorporate another document 
so as to entitle one to read that document 
as part of the award and, by reading them 
together, find an error on the face of the 
award, But the question whether a con- 
tract, or a clause in a contract, is incorpo- 
rated in the award is a question of con- 
struction of the award It seems to me 
that the test is put as conveniently as it 
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can be in the words of Denning, L. J. 
which I have already cited from Blaiber 
and Co. Lid. v. Leopold Newporne (Lon- 
don) Ltd., (1953) 2 Lloyd's Rep 427 at 
p. 429. 


“As I read the cases, if the arbitrator 
says: 'On the wording of this clause I 
‘hold’ so and so, then that clause is 
impliedly incorporated into the award be- 
cause he invites the reading of it.” 


The question what is an error appa- 
rent on the face of the award has been 
considered by the Supreme Court in a 
number of cases. All these cases are dis- 
cussed in Allen Berry & Co. v. Union of 
India, AIR 1971 SC 696. The Supreme 
Court has approved the test laid down by 
Diplock, L. J., in Giacomo Costa etc. v. 
British Italian, (1962-2 All ER 53) (supra). 
The test in the words of their Lordships 
is as follows: 


“The question whether a contract or 
a clause of it is incorporated in the award: 
is a question of construction of the award. 
The test is, does the arbitrator come to a 
finding on the wording of the contract. If 
he does, he can be said to have impliedly 
incorporated the contract or a clause in it 
whichever be the case. But a mere gene- 
ral reference to the contract in the award 
is not to be held as incorporating it. The 
principle of reading contracts or other 


documents into the award is not to he 


encouraged or extended, (see Babu Ram 
v. Nanhemal, C. A. No. 107 of 1966, D/- 
5-12-1968 (SC)). The rule thus is that as 
the parties choose their own arbitrator to 
be the Judge in the dispute between them, 
they cannot, when the award is good on 
the face of it, object to the decision either 
upon the law or the facts. Therefore, 
even when an arbitrator commits a mis- 
take either in law or in fact in determin- 
ing the matters referred to him, but such 
mistake does not appear on the face of 
the award or in a document appended to 
or incorporated in it so as to form part of 
it, the award will neither be remitted nor 
set aside notwithstanding the mistake.” 

A reading of all these authorities goes to 
show that before it can be concluded that 
the award discloses an error apparent on 
its face relating to construction of a clause 
or term in the contract, the award must 
contain reference to the clause or term 
and a finding as to its meaning. Unless 


that is shown, it cannot be said that the’ 


arbitrator has come to a finding on the 

ording of the contract which is an. error 
apparent on its face. When there is ab- 
solutely no reference to the contract or 
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its terms and when the award contains no 
reasons, it is impossible to hold that there 
is an error apparent on the face of the 
award. Indeed, the Supreme Court in 
Bungo Steel Furniture (P.) Ltd. v. Union 
of India, AIR 1967 SC 378.at p. 382 clear- 
ly laid down that it was well settled prin- 
ciple that an arbitrator was not bound to 
record his reasons or state the principles 
of law on which he had proceeded, and that 
it is only when the arbitrator proceeds to 
give his reasons or to lay down the princi- 
ples on which he has arrived at his decim 
sions that the Court is competent to exa- 
mine whether he has proceeded contrary 
to law and is entitled to interfere if such 
error inlaw is apparent on the face of the - 
award. This view was reiterated in Firm 
Madanlal Roshanial v. Hukumchand Mills, 
AIR 1967 SC 1030 and Union of India v, 
Bungo Steel Furniture, AIR 1967 SC 1032. 
In Firm Madanlal Roghanlal’s case the 
award gave no reasons. In negativing the 
contention that there was an error of law 
on the face of the award, the Court ob- 
served as follows: 

“In the present case, the arbitrator gave 
no reason for the award. We do not find 
in the award any legal proposition which 
is the basis of the award, far less a legal 
proposition which is erroneous. It is not 
Possible to say from the award that the 
arbitrator was under a misconception of 
law. The contention that there are er- 
rors of law on the face of the award is 
rejected.” 

9. We have already quoted the 
award in the instant case, The aw 
does not refer to the contract or to any 
of its terms. It does not give any rea- 
sons; it only awards a particular sum 
against each item of claim. In the ab- 
sence of any reference to the contract or 
to its terms and in the absence of any 
reasons contained in the award, it is not 
Possible to thold that there is an error of 
law apparent on the face of the award re- 
lating to the construction of any of the 
terms of the contract. The learned Advo- 
cate-General referred to us Thawardas v. 
Union of India, AIR 1955 SC 468, M/s. 
Alopi Prashad v. Union of India, AIR 1960 
SC 588 and U. G. V. E, S. Co. v. U. P. E 
Board, AIR 1973 SC 683. But in these 
cases the awards were speaking awards 
containing references to the terms of the 
contracts and also the findings of the 
arbitrators on those terms. That being 
not the position in the instant case, these 
cases are not applicable. The learned 
Advocate-General also referred to a Divi- 
sion Bench decision of this Court in State 
of Madhya Pradesh v. M/s. R. N. Ghane+ 
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kar & Co., Bombay, Mise. (First) Appeal 


No. 17 of 1969, decided on 11-4-1972. 


(Madh Pra) for the proposition that even 
when there is no reference to any term of 
the contract and no finding as to its 
meaning, still it ię open to infer an error 
epparent on the face of the award. This 
decision quotes extensively from the Su- 
preme Court cases referred to by us ear- 
lier. The learned Judges of the Division 
Bench could not have laid down any pro- 
position contrary to the Supreme Court 
decisions and we do not find anything in 
this decision which can support the con- 
tention of the learned Advocate-General. 

10. The learned Advocate-General 
then argued that all the claims referred 
to the arbitrators were beyond the pur- 
view of Clause 17 of the contract. We 
have already quoted Clause 17, which is 
the arbitration clause. This clause is 
worded in very wide language. It per- 
mits reference of any dispute as to what 
additions ought in fairness to be made to 
the amount of the contract by reason of 
the works being delayed through no fault 
of the contractors, or by reason of or on 
account of any directions or requisitions 
of the E E. involving increased cost to 
the contractors, It also permits reference 
of a dispute as to the construction of the 
contract. Further, it permits reference 
when the dispute is as to any other matter 
or thing arising under or out of the con- 
tract, except as to matters left during the 
progress of the works to the sole decision 
or requisition of the E. E. under clauses 
Nos. 1, 4, 8 and 9. Now, a look at the 
claims, except claim No. 10, laid by the 
contractors will show that they claimed 
all these items as additional payment for 
construction of the bridge on the ground 
that there was a change in the original 
design requiring extra work and also on 
the ground that works were delayed for 
reasons beyond the control of the contrac- 
tors. These claims can reasonably -fall 
within the First sub-clause of Clause 17. 
They will also fall within the Third sub- 
clause, which permits reference of any 
dispute “ag to any other matter or thing 
arising under or out of this contract.” 
Arbitration clauses containing similar 
words have been construed by the Su- 
preme Court. In A. M. Mair & Co v. 
Gordhandag Sagarmull, ATR’ 1951 SC 9 
the Supreme Court, im this context, ob- 
served as follows: 

“A dispute,. the determination of 
which turns on the true construction of 
the contract, would also seem to be a dis- 
pute, under or arising out of or concern- 
ing the contract. In a passage quoted in 


Heyman v. Darwins Ltd, 1942 AC 356 = 
111 LJ KB 241 Lord Dunedin propounds 
the test thus “If a party has to have re- . 
course to the contract, that dispute is 4 
dispute under the contract.” Here, the 
respondents must have recourse to the 
contract to establish their case and, there- 
fore, it is a dispute falling within the 
arbitration clause.” ' 

Again in Union of India v. S. T. & C. Co. 
AIR 1969 SC 488 the same test was laid 
down for determining whether a dispute 
was one arising out of the contract, Their 
Lordships said: 

“The test. for. determining the ques- 
tion is whether recourse to the contract 
by which both the parties are bound is 
necessary for the purpose of determining 
whether the claim of respondent firm is 
justified or otherwise. If it is necessary 
to take recourse to the terms of the con- 
tmact for the purpose of deciding the 
matter in dispute, it must be held that 
the matter is within the scope of the 
arbitration clause and the arbitrators have 
jurisdiction to decide this case.” 


tractors that claims were resisted on the 
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. E. There is no reference to Executive 
gineer in this clause. Claims Nos. 2, 3, 
and 7, therefore, cannot be excluded 
m the arbitration clause. The learned 

dvocate-General has not relied. upon 

y other exception contained. in the 
‘bitration. clause and we need not refer 
that, In our opinion, therefore, Claims 
os. 1 to 9 and 11 were within the erbi- 
ation clause and. the arbitrators had 

jurisdiction to decide these claims. We 
y mention here that the jurisdiction of 

e arbitrators to decide these claims was 

ot challenged in the Court of the Addi- 
mare District Judge. i 
As regards Claim No; 10, it 

MS to claim of bonus of Rs. one lac 
under the supplementary agreement. It 
will be recalled that under the original 
contract there was no provision for bonus, 
By clause 1 of the supplementary agree- 
ment which was made on 19th January 
1954, which we have earlier quoted, time 
for completing the works was extended 
upto 31st May 1956. It was further pro- 
vided in clause 2 that upon fulfilment 
and performance by the contractors of 
the conditions of clause 1, but in no other 
case, the Governor shall pay to the con- 
tractors a ‘bonus of Rs. 1,00,000/- in addi- 
tion to the sum payable under the prin- 
cipal agréement. Clause 3 then provided 

. ag to what will happen in case the con- 
tractors -failed to perform: the conditions 
contained ‘in clause 1 ie. to complete ‘the 
works by 3let May 1956. In that event, 










d never been made. It is pertinent to 
ote that the supplementary agreement 
does not contain any arbitration clause 
and it also does not make applicable the 


entirely independent clause and it is diffi- 
cult to accept the suggestion that this 


tract had not been made applicable for 
resolving of disputes under the supple- 
mentary agreement, it follows that a 
claim relating to bonus of rupees one lac 
uld not be referred to arbitration. The 
rule is well settled that if the parties 
enter into a fresh contract or a subsidiary 
contract in addition to the original con- 
tract, the arbitration clause in the original 
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contract cannot cover disputes arising out 
of subsidiary contract or a fresh contract, 
(See Thawardas v: Union of India, AIR 
1955 SC 468 at p. 477). Applying this 
principle, it has to be held that claim 
No. 10 regarding bonus of rupees one lac 
ma outside the jurisdiction of the arbitra- 
B, - : 


12. It was next contended by the 
learned’ Adwvocate-General that the con- 
tractors had no authority to file the award 
themselves, It is not disputed before us 
that it was competent for the arbitrators 
to authorise the contractors to file the 
award in Court. What is argued is that 
the authority to file the award must be 
specifically alleged and proved, Refer- 
ence in this connection is made to 
Kumbha Mawi v. Union of India, AIR 
1953 SC 313. In the application made 
under Section 14 of the Arbitration Act 
the contractors in paragraph 8 stated as 
follows: 

“That the original award received by 
the petitioner from the arbitrators for 
filing herein this Court is submitted here- 

with.” 
It is implicit in this averment that the 
contractors were authorised by the arbi- 
trators to file the award in Court. Evi~ 
dence was also led on this point. Both 
the arbitrators viz. G. L. Sharma (P. W. 1) 
and P. N. Bhalla (P. W. 2) stated in their 
evidence that the original of the award 
was given. to Lala Banarasilal, who is the 
partner and agent of the contractors, au- 
thorising him to file the same in Court 
on behalf of the arbitrators, The award 
was signed on 28th October 1960. It was 
published on 3lst October 1960 at Mor- 
takka in presence of Banarasilal for the 
contractors and the Superintending Engi- 
neer and the Executive Engineer for the 
Government, G. Ii Kumar (D. W. 1), the 
Superintending Engineer, and Laxmandas 
(D. W. 2), the Executive Engineer, have 
no doubt stated that in their presence the 
arbitrators did not authorise Lala Bana- 
rasilal to file the award in Court. But 
having read the evidence of all these wit- 
nesses, we have no hesitation in believing 
the arbitrators. The fact that original 
award was admittedly handed over to 
Lala Banarasilal and a copy of it to the 
Superintemling Engineer supports the 
statements of the arbitrators that they 
authorised the contractora to file the 
award in Court, The application under 
Section 14 of the Act was made on behalf 
of the contractors by Lala Banarasilal as 
agent and partner, and the award was 
filed in Court along with this application. 
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We reject the contention that the contrac- 
[tors were not authorised to file the award. 
-~ 13. The learned Advocate-General 
lastly argued that the reference made to 
the arbitrators was not a joint reference 
by the contractors and the Executive En- 
gineer and, therefore, the reference was 
invalid. It may-here be stated that no 
objection was raised as to the existence or 
validity of the reference in the objections 
filed on behalf of the State before the 
Additional District Judge. There was no 
issue on that point. It, however, appears 
that at the time of arguments before the 
‘Additional District Judge the point was 
raised that the papers submitted by the 
arbitrators. do not disclose'a valid refer- 
ence. But even at that stage the objec- 
tion in the present form was not raised. 
The question whether the Executive En- 
fineer and the Contractors had made a 
joint reference to the arbitrators is a 
question of fact and should have ‘been 
raised at the proper stage. It cannot be 

ecided off-hand without giving opportu- 
nity to the parties to lead evidence. In 
this connection the learned Advocate- 
General. applied on 22nd February 1974 
for proving by secondary evidence Letter 
No. 745/GD dated 10th February 1960 
purporting to have been written by the 
Superintending Engineer to the arbitra- 
tors. No copy of this letter was filed 
before us and the learned Advocate-Gene~ 
ral admitted. before us that he did not 
know what was contained in the letter 
and he was not in a position to say whe- 
ther that letter, if proved, would show 
that the reference was not consented to 
by the Executive. Engineer and the con- 
tractors. By an order passed on 22nd 
February 1974 we rejected the application 
for producing the additional evidence as, 
in our opinion, the conditions mentioned 
in 0.41, R. 27: of the Code of Civil’ Proce~ 
dure for production of ‘additional evidence 
were not satisfied. However, we have seen 
the papers contained in file No. 1 sent by 
the arbitrators which is marked as Ex. P-4, 
The first document in this file is the state- 


ment showing all the eleven items: of. 


claim of the contractors. ` This document 
is signed by the Executive Engineer, The 
grounds on‘which these claims were laid 
by the contractors are. contained in a se- 
parate document which is marked as Ap- 
pendix I This is: signed by ‘the contrac- 
tors. Notes on the claims óf the -contrac- 
tors and the comments of- the Executive 
Engineer are contained in a separate docu- 
ment, This document is sighed by the 
Executive Engineer. File No. 2 shows 
that the Superintending Engineer appoini- 
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.ed Shri P. N. Bhalla, retired Superintend- 


ing Engineer, as an arbitrator. This file 
further shows that Shri G. L. Sharma Su- 
perintending Engineer of Uttar Pradesh, 
was appointed an- arbitrator by the con- 
tractors. Another fact which appears 
from the award and the proceedings sent 
by the arbitrators Is that the Superintend- 
ing Engineer and the Executive Engineer 
throughout appeared before the arbitra- 
tors and took part in the proceedings 
without any objection. From all these 
papers it is quite clear that a dispute had 
arisen between the Executive Engineer 
and the contractors in respect of the 
eleven claims submitted by the latter and 
both these parties agreed that this dis- 
pute be decided by a reference to arbi- 
trators under Clause 17 of the contract. 
Consequently, the Superintending Engi- 
neer, as envisaged by Clause 17, nomi- 
nated one arbitrator and the contractors 
also nominated one arbitrator and then» 
the matters in dispute were submitted to 
them for decision. Both the parties took 
Part in the proceedings before the’ arbi- 
trators without any objection. On these 
facts, we are clearly of opinion that there 
was a valid reference to the arbitrators 
by the Executive Engineer and the con- 
tractors in the manner envisaged by 
Clause 17 of the contract. 


14, As a result. of the aforesaid 
discussion, our conclusion is that the 
award was bad in respect of future inte- 
Test and also in respect of claim No. 10 
regarding bonus. In all other respects 
the award was valid. As the invalid por- 
tions of the award were separable, the 
rest of the award must be upheld. We 
are also of opinion that the contractors 
must be allowed interest at three per cent 
from the date of the decree of the Addi- 
me District Judge under S. 29 of the 


. 15. First Appeal No. 9 of 1965 is 
partly allowed. The award in so far as 
it relates to claim No. 10 and future inte- 
rest is set' agide. In all other respects it 
is upheld, The contractors. shall be en- 
titled to receive Rs, 4,63,581/- from the 
Government under the award. In place 
of. the decree passed by the Additional 
District Judge there shall be a decree for 
Rs. 4,.63,581/~ against the Government.. The 
contractors shall also be entitled to inte- 
rest at the rate of three per cent on this 
amount. from 26th September 1964, the 
date of the decree passed iby the Addi- 
tional District Judge: The contractors 
shall get proportionate costs of both the 
Courts, The Government will ‘bear its 
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(First) Appeal No: 60 of 1965 filed by the 
State is dismissed without any order as 
to costs, 


Order accordingly. 
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Nathu Prasad, Applicant v. Singhai 
Kapurchand, Non-Applicant. 

Civil Revn. No. 426 of 1973, D/- 5-2- 
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(A) Civil P. C. (1908), Section 141, 
Order 9, Rule 9 — Applicability of Sec- 
tion 141 — Application under Order 9, 
Rule 9 dismissed in default — Application 
for restoration of the same. Maintainabi- 
lity. AIR 1968 Bom 250, held not good law 
in view of AIR 1966 SC 1888. 


An application under Order 9, Rule 9, 
Civil P. C., is a proceeding in a Court of 
Civil jurisdiction within Section 141. The 
object and purpose of Section 141 is that 
for economy of words it was unnecessary 
to repeat the whole of the procedure in 
providing for procedure for an application 
or any other proceeding original or ancil- 
lary. An application under O. 9, R. 9, 
Civil P. C. is not an interlocutory appli- 
cation. By its nature, an application 
under Order 9, Rule 9, is an independent 
application and is registered as an inde- 
pendent Misc. Judicial case. Hence an 
application lies to restore application 
which was dismissed for default which 
application had been made for setting 
aside the dismissal of a suit for default. 
AIR 1962 SC 903, AIR 1966 SC 1888, AIR 
1966 Andh Pra 263 and AIR 1969 Guj 308, 
Followed; ATR 1968 Bom 250, held not 
good law in view of AIR 1966 SC 1888. 

(Paras 8, 12, 26) 


(B) Civil P. C. (1908), O. 43, R. 1 (c), 
O, 9, R. 9 — Scope — Words “rejecting 
an application” —— Comprehensive enough 
to include dismissal for default — Appli- 
cation under O. 9, R. 9 — Order dismis- 
sing 1 for default — Appealable under 
O. 43, R. 1(c). ATR 1962 Madh Pra 64, 
Overruled; AIR 1966 Tri 2 and AIR 1961 
All 561, Dissented from. 


(To revise order of M, A. Farooque, 1st 
Civil J., Class ist, Bilaspur in M. J.C. 
_ No. 23 of 1968, D/- 7-4-1973). 
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own costs throughout. Miscellaneous - 
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There is nothing in the wording of 
Order 43, Rule 1 (c), Civil P. C. to restrict 
it to rejection on merits. The words 

“rejecting an application” are comprehen- 
sive enough to include dismissal for de- 
fault on rejection in any other situation 
whatever. Thus, an appeal lies under O. 43, 
R. 1 (c) from an order dismissing for de- 
fault or on merits, an application under 
Order 9, Rule 9. AIR 1962 Madh Pra 64, 
Overruled; AIR 1966 Tri 2 and AIR 1961 
All 561, Dissented-from; AIR 1970 Madh 
Pra 199, Approved. (Paras 15, 17, 18, 26) 

When an application is made for an 
order to set aside the dismissal of a suit 
and such an application is rejected by an 
order under Order 9, Rule 9, Civil P. C. 
in terms, it falls under O. 41, R. 1, Cl. (o). 
Now, when a suit is dismissed. for a de- 
fault and an application is made for an 
order to set aside. the dismissal, it is an 
application under O. 9, R. 9, and order 
passed on it is also under O. 9, R. 9. 

(Para 16) 

The decision of the application under 
Order 9, Rule 9 will depend upon the 
satisfaction or want of satisfaction. Now, 
want of satisfaction can be either when 
the fact alleged is ‘disapproved’ and also 
when it is ‘not proved’, to employ the 
language of Section 3 of the Evidence Act. 
Therefore, when an application is dismis- 
sed for default, it is also a case where 
there ig want of satisfaction of the exist- 
ence of the alleged sufficient cause. 

(Para 16) 

(C) Interpretation of Statutes — 
Language: of statute, clear — Rule of con- 
struction. 

Where the language of statute is 
clear, and the meaning plain, effect must 
be given to it. The Court cannot read a 
law as if its language, is different from 
what it actually is. Otherwise, it will 
amount to amending the law, which is 
not permissible for the Court. The pri- 
mary duty of the Court is to give effect 
to the intention of the legislature as ex- 
pressed in the words used by it and no 
outside consideration can be called in aid 
to find another intention. AIR 1955 SC 
504, AIR 1963 SC 1180 and AIR 1950 SC 
165, Followed. (Para 17) 

(D) Civil P. C. (1908), O. 9, R. 9, 
0O. 43, R. 1(c) — Application under O. 9, 
E. 9 dismissed in default — Remedies 
open to applicant — Decision of appeal 
under O. 43, R. 1 (c) — Effect of. 

When an application under O, 9, R. 9, 
is dismissed for default, both the remedies 
are available to the applicant: (i) he can 
apply for restoration under O. 9, R. 9, 
Civil P. C., and (il).-he may appeal under 
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O. 43, R I (0). Thus, side by side, two 
remedies are open to him. There is no 
provision in the Code to the effect that 
either of them will exclude the other. 
However, if an appeal has been filed and 
decided, the order of the lower Court will 
merge in the order passed: by the appel- 
late Court. There is nothing wrong or 
unusual that a party should have two 
alternative and simultaneous remedies 
against an adverse order. (Paras 20, 28) 
(E) Civil P. C. (1908), O. 43, R. 1 (c), 
0.9, R.9 — Application under 0.9, R. 9 
rejected — Application for restoration of 
the same — Order rejecting latter appli- 
cation — Not appealable, 
When an application (‘A’) under O. 9, 
R. 9, Civil P. C., for restoration of the 
guit is rejected and an application (‘B’) is 
made for restoration of the application 
C(A’) although such application (‘B’) also 
falls within the purview of O. 9, R. 9 
read with Section 141, Civil P. C. yet, the 
order rejecting the application (‘B’) does 
not fall within O. 43, R. 1 (c) inasmuch as 
the application (‘B’) is not “for an order 
to set aside the dismissal of a suit”; 
it is for an order to set aside dismissal of 
the application (‘A’). (Paras 25, 26) 
(F) Precedent —— Latter Division 
Bench not agreeing with earlier Division 
Bench — Duty of latter Division Bench. 
If a Division Bench does not agree 
with another Division Bench in a decision 
rendered earlier, the Second Division 
Bench must either follow the earlier de- 
cision or place the matter before the 
Chief Justice for being referred to a lar- 
ger Bench. But, the second Division 
Bench cannot take upon itself the task of 
bolding that the decision of the first Divi- 
sion Bench was wrong. (Para 26) 


‘Cases Referred: Chronological Paras 
AIR 1970 Madh Pra 199 = 1969 MPLJ 
937 . 1, 14, 22, 23 
AIR 1969 Guj 308 = 10 Guj LR 1011. 9 
AIR 1968 Bom 250 = 69 Bom LR 629. 11 
AIR 1966 SC 1888 = 1966 Cri. LJ 1514 


8, 
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WR 315 9 
AIR 1966 Tripura 2 5 14 
(1964) Civil Revn. No. 274 of 1964 (Madh 


Pra) ee 24 
AIR -1963 SC 1180 = (1963) 2 SCR 619 

l 17 

(1962) 2 SCR 558 

22, 26 

AIR 1962 SC 903 = 1982 Supp (2) SCR 477 
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AIR 1962 Madh Pra 64 = 1961 Jab LJ 
1165 1, 14, 16, 22 


AIR 1962 SC 83 = 
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AIR 1961 All 5681 . 14 

AIR 1960 SC 936 = (1960) 3 SCR 578 
22, 26 

AIR 1959 Pat 121 = 1958 BLJR 783 (FB) 


“AIR 1955 sc 504 = (1955) 2 SCR 303 Y 


AIR 1954 Assam 1 = ILR (1953) 5 Assam 
538 (FB) 10, 14 
AIR 1954 Cal 119 = 58 Cal WN 64 22 
AIR 1950 SC 165 = (1950) 1 SCR 553 17 
AIR 1919 PC 79 = 46 Ind App 240 8 
Ravish Agrawal, for Applicant; B. C. 
Verma, for Non-Applicant. 

SHIV DAYAL, C. J.:— An apparent 
conflict between Pooranchand v. Komal- 
chand, AIR 1962 Madh Pra 64 (Dixit C. J. 
and . Pandey J.) and .Komalchand v. 
Pooranchand, 1969 MPLJ 937. = (AIR 1970 — 
Madh Pra 199) (Naik and Singh JJ.) bas 
led to this ‘reference. Three questions 
have been referred to us:— 

“(1) Whether an appeal Hes under 
Order 43, Rule 1 (c), rejecting/dismissing 
for default an application under O. 17, 
R. 2, read with O. 9, R. 9, Civil P. €. ? 

(2) Whether the Division Bench which 

decided Komalchand v, Pooranchand 
could take a contrary view to the one 
taken . in Pooranchand v. Komalchand, 
which had been decided by a Division 
Bench? . 
-< (3) Whether the sier decision in 
Pooranchand v. Komalchand, operated as 
res judicata in the later case (Komalchand 
v. Pooranchand) ?” $ 

2. The first question is of general 
importance and frequent occurrence on 
which conflicting views- were taken by the 
two Division Benches. The second and 
third questions arise because of the two 
particular decisions mentioned in them. 


3. This revision has arisen in the 
circumstances which may be briefly 
narrated as follows. A money decree was 
passed in favour of Nathuprasad (revision- 
petitioner No. 1) and Dwarkaprasad, 
whose legal representative is petitioner 
No. 2, against respondents Nos. -1, 3 and 4, 
and one Gulabchand, whose legal repre- 
sentative is respondent No. 2. In execu- 
tion of that decree, a house was attached. 
Kapurchand (judgment-debtor) filed an 
objection that it was a self-acquired: pro- 
perty. The executing Court rejected that 
objection, Whereupon Kapurchand insti- 
tuted a suit for setting aside the aforesaid 
order of the executing Court and for de- 
claration that the house could not be at- 
tached or sold in execution of that decree. 
This was registered in the Court of Civil 
Judge Class I, Bilaspur, as Civil Suit 
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No. 6-A of 1964. On October 29;: 1968, 
which was fixed for hearing since -the 
plaintiff did not appear, the suit was dis- 
missed. On November 28, 1968, the plain- 
tiff applied for restoration of the suit on 
the ground of his witness’s illness, so that 
he could neither appear himself, nor in- 
struct his counsel. This application (A) 
was registered as M. J. C. No. 23 of 1968. 


4. On April 20, 1971, the aforesaid 
application for restoration (M. J. C. 23/68) 
was itself dismissed because when it was 
called on for hearing, neither of the par- 
ties appeared.- On December 22, 1971, the 
plaintiff applied for restoration of M. J.C. 
No. 23 of 1968 (the afcresaid ‘application 
for restoration of the suit), It was re- 
gistered as M. J. C. No. 6 of 1971. It is 
not necessary to enter into the grounds 
on which that application (B) wes made. 
However, on December 23, 1971, M. J. C. 
No. 6 of. 1971 was allowed by the trial 
Court without issuing notice to the other 
side. Now, it is this order dated Decem- 
ber 23, 1971, which -was passed in M. J. C: 
No. 6 of 1971, whichis the MPIRE 
of the present dispute. 


5. When this matter. was placed 
before the single Bench, the revision-peti- 
tioners contended, firstly, that the appli- 
cation (B) for restoration (M. J. C. No. 6/ 
1971) was not maintainable; ‘secondly, it 
having been made after about: 8 months 
was clearly barred by time; and, thirdly, 
that application could ‘not be . allowed 
without notice to them' (defendants).. On 
the other hand, ‘the plaintiff raised. -a 
preliminary objection that the order pass 
ed in M, J. C. No. 6 of 1971 was appeal- 
able under Order 43, Rule .1(c) of the 
Code of Civil Procedure and)-since that 
remedy was not resorted to by the revi- 
ae ea cla this revision ‘cannot be 
heard. 


6. The one ‘Bench ° referred the 
above three questions for decision by a 
larger Bench. It is thus that, the matter 
is before us: 

T: After hearing Shri Ravish Agra- 
wal for the revision-petitioners and Shri 
B. C. Verma for the respondents and 
after going through.. the decisions cited 
by them, we have formed the view that 
the firgt question should. really be aplit up 
into three as follows :— 

(i) When an application under. Oo: 9; 
R. 9, Civil P. C., is dismissed for default; 
whether an ‘application lies for its resto- 
ration under O, 9, R- 9,-Civil P. C.7 | 


Gi} Whether an order dismissing. an 
application under Order 9, Rule 9, Trl 


ALR 


P. C. is appealable under Order 43, Rule ł 
(c), Civil P. C.? 

' (H1) If both the questions are answers _ 
ed in the affirmative, whether both tha 
remedies are concurrent or either of them 
excludes the other? 

8 To look for an appropriate re~« 
medy where an application under Order f, 
Rule 9, Civil P. C. is dismissed for default, 
the-correct approach would be to answer, 
under what law was the dismissal. There 
are decisions in which it has been held 
that such dismissal does not fall within 
the purview of any express provision of 


_the Code of Civil Precedure but, at the 


same time, when nobody appears to prose- 
cute the application, it is either toe be 
decided on merits or to be dismissed for 
default. That alone will prevent abuse 
of the process of the Court and that alone 
will be in the interests of justice. On that 
basis, it has been held in those cases that 
the dismissal of an application for default 
under Order 9, Rule 9, is under Section 151 
of the Code, which preserves inherent 
powers of the Court. And, since the dig- 
missal itself is under inherent powers, such 
dismissal can also be set aside and the pro- 
ceedings restored, in exercise of the in- 
herent powers of the Court. In our 
opinion, Section 141 of the Code of Civil - 
Procedure supplies the correct answer. I} 
enacts thus :— 

“The procedure provided in this Coda 
in regard to suits shall be followed, as far 
ag it can be made applicable, in all pros 
ceedings In any. Court of Civil jurisdiction.” 
Now, an application under Order 9, Rule 9, 
Civil P, C, is a proceeding in a Court of 
Civil jurisdiction. We see. no Treason why 
the procedure provided.in regard to suits 
cannot be made applicable to a proceed- 
ing under Order 9, Rule 9. There is no 
justification to read any ‘such restrictive 
words in Section 141, The’ section is 
general terms end the expression “as far 
as it can be made applicable” provides for 
the extent to. which the section can be 
applied to a civil proceeding ‘other than 
a suit, The expression “all proceedings” 
ig of-a very wide connotation’ and to res- 
trict it to a proceeding, which is original 
in nature and wholly independent ofa 
suit will be doing violence to‘the language 
of the section. 

When `a suit, which is disniieséd for. 
non-appearance of the plaintiff can, be 
restored oñ satisfying the Court that the 
plaintiff wes prevented by some sufficient 
cause from appearing before the Court, 
there is no reason why, when an applica 
tion under Order 9, Rulé 9, is Hkewise 
dismissed for non-appearance of the a 
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plicant, the latter should be denied an op- 
portunity to satisfy the Court that he .was 
prevented by.reason of sufficient . cause 
from appearing before the Court, when 
his application was called on for . hearing. 
The object and purpose of Section 141 is 
that for economy of words, it was un- 
necessary to repeat the whole of the pro- 
cedure in providing for procedure for an 
application or any other proceeding ori- 
ginal or ancillary. An application under 
Order 9, Rule 9, Civil P. C., is not an inter- 
locutory application. It is. different from 
an application made in a pending suit. 
By its nature, an application under O. 9, 
R. 9, is an independent application. and is 

gistered as an independent Misc. Judi- 
cial case. In Munshi Ram v. Banwari Lal, 
AIR 1962 SC 903 the Supreme Court had 
to consider a case in which there was a 
compromise following an award by an 
arbitrator. Hidayatullah, J. (as his Lord- 
ship then was) said:—. 

“In such circumstances the new com- 
promise itself may furnish a very good 
ground for superseding the reference and 
thus revoking the award as. said by 
Chakravarti, J. Where the parties do not 
throw the award: overboard. but modify it 
in its-operation the award, in-so far as it 
is not altered, still remains operative and 
continues to bind the parties and cannot 
be revoked. In that contingency, the 
Court may follow one of two modes indi- 
cated by the Privy Council in Hemanta 
Kumar’s case 46 Ind App 240 = (AIR 1919 
PC 79)..If the whole of the subject-matter 
of the compromise is within the reference, 
the Court may include in the operative 
part of the decree the award as modified. 
But if it is not so, the Court may confine 
the operative part of the decree to the 
award as far as accepted and the other 
terms of settlement which form a part 
thereof, if severable and within the ori- 
ginal reference in a schedule to the de- 
cree. The portion included in the opera- 
tive part would be executable but the 
agreement included in the schedule would 
be enforceable as a contract of which the 
evidence would be the decree but not en- 
forceable as a decree. The power to re- 
cord such an agreement and to make it a 
part of the decree, whether by including 
it in the operative portion. or in schedule 
to the decree, in our opinion, will follow 
from the application of the Code of Civil 
Procedure by Section 41 of the Arbitra- 


tion Act and also Section 141 of the Code.”. . 


Thus, Section 141, Civil P. C, was ap- 
plied to such a proceeding. Again in. 
Ramchandra v. State of U. P., AIR 1966 
SC 1888, while dealing with an applica- 
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tion under Section 146 (1) of the Code of 
Criminal Procedure, their Lordships, re- 
ferring to their earlier decision in Munshi 
Ram v. Banwarilal (supra), said :— 


. ‘“Thoiigh there is no discussion, this 
Court has acted’ upon the view that the 
expression ‘civil proceeding’ in Section 141 
is not necessarily confined to an original 
proceeding like a suit or an application for 
appointment of a guardian etc. but that it 
applies also to a proceeding which: is not 
an original proceeding.” s 
On that foundation Section 24 (1) (b) of the 
Code of Civil Procedure was applied to a 
proceeding arising out of a reference 
under Section 146 (1), of the Code of Cri- 
minal Procedure. 


9. The same view was taken by the 
Andhra Pradesh High Court in Appa Row 
v. Veera Raghava, AIR 1966 Andh Pra 263. 
Likewise, the Gujarat High Court in Kanji 
v. Manglaben, AIR 1969 Guj 308 applied 
Section 141 to grant leave to amend an 
application to sue in forma pauperis 


10. Before’ us both sides relied on 
Madanlal v. T. M. Bank Ltd, AIR 1954 
‘Assam 1 (FB). : 


_ 14. In Laxmi Investment Co. v. 
Tarachand, AJR 1968 Bom 250 a Division 
Bench of that High Court held- that Sec- 
tion 141 would not apply to the dismissal 
of an application under Order 9, Rule 9, 
Civil P. C., “the reason is that Section 141 
contemplates proceedings which include 
original matters in the nature of suits such 
as- proceedings in probates, guardianships 
and so forth and also applications which 
are ejusdem generis with such proceed- 
ing.” With great respect, we would 
point out that the decision of their Lord- 
ships of the Supreme Court in Ram Chan- 
dra v. State of U. P. AIR 1966 SC 1888 
(Supra) appears to have escaped the at- 
tention of that Court. It was held in the 
Bombay Case that such an application 
could be made under Section 151 of the 
Code of Civil Procedure. 


12. We are clearly of the view 
that application (B) lies to restore appli- 
cation A which was dismissed for default 
which application A had been made for 
setting aside the dismissal of a suit for 
default, 


13. This brings us to the second 
part of this question whether an appeal 
is competent under Order 43, Rule 1, from 
dismissal for default of.an application 
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under Order 9, Rule 9. Clauses (c) and (d) 
of Rule 1: of Order 43 enact thus:— 

“An appeal shall lie from the follow- 
ing orders under the Provisions of Sec- 
tion 104, namely :— 

(c) an order under Rule 9 of Order IX 
rejecting an application (in a case open 
to appeal) for an order-to set aside the 
dismissal of a suit; -` 

(d) an order under Rule 13 of ©. IX 

rejecting an application (in a.case open 
to appeal) for an order to set aside a de- 
cree passed ex parte.” ; 
The debate centres round the expression 
“rejecting an application.” One interpreta- 
tion is that the expression “rejecting an 
application” ig general and comprehen- 
sive; it cannot be confined to rejection on 
merits; otherwise, some words will have 
to be added, which are not there in the 
statute, and it is repugnant to the prin- 
ciple of interpretation of statutes to add 
words, unless the provision is otherwise 
rendered absurd or nugatory. The other 
interpretation is that the expression “re- 
jecting an application”, by necessary in- 
tendment, refers to rejection on merits 
and it will be repugnant to the. scheme of 
the Code of Civil Procedure to provide an 
appeal from an order passed in conse- 
quence of non-appearance of a party. For 
instance, when a suit is dismissed for de- 
fault, no appeal lies and it will not be con- 
sonant with the principle of harmonious 
construction to bold that when an appli- 
cation under Order 9, Rule 9 is dismissed 
for default, the law intended to provide 
for an appeal from it, 


14. The former interpretation was 
accepted by a Division Bench of this Court 
in Komalchand v. Pooranchand, (AIR 1970 
Madh Pra 199) and the Full Bench of.the 
Patna High Court in Doma Choudhary v. 
Ram Naresh Lal, AIR 1959 Pat 121 (FB) 
where it has been emphatically observed 

us: — 

“There can, therefore, be no distine- 
tion in principle between the two clauses. 
If an appeal lies under Rule I (da) from 
an order dismissing an application under 
Rule 13 of Order IX for default, an ap- 
peal will also lie under Rule 1 (c) from an 
order dismissing an application under 
Rule 9 of Order IX for default. I have 
made this clear because some of the deci- 
sions which have to be referred to relate 
to clause (c) and some to clause (d).. 

..... There is no reason at all “to 
give a restricted meaning to the word 
‘rejecting’ in the clauses by saying that 
it refers only to rejection on merits. If 
it is argued that there is no specific provi- 
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sion in the clauses regarding dismissal of 
an application for default, that argument 
can be countered by saying that there is 
no specific expression in them even re- 
lating to rejection on merits. In the de- 
finition of ‘decree’ in- Section 2 (2), it has 
been expressly provided that a decree 
shall not include any order of dismissal 


for default.” 


The latter interpretation finds support in. 
a Division Bench decision.-of this Court 
in Pooranchand v. Komalchand, AIR 1962’ 
Madh Pra 64, Asrab Ali v. Abdul Gaffar, 
AIR 1966 Tri 2 and Gaja v. Mohd. Farukh, 
AIR 1961 All 561. The Tripura decision 
followed the Full Bench decision of the 
Assam High Court in Madanlal v. Tripura 
Modern Bank Lt, AIR 1954 Assam 1 
(FB). But we find that the learned Chief 
Justice and Deka, J. of the Assam High 
Court, who constituted the majority, as 
observed by them in paragraphs 30 and 41 
respectively, favoured the first interpreta~ 
tion. 

15. In our. opinion, there is noth- 
ing in the wording of Order 43, Rule 1 (cy, 
Civil P. C. to restrict it to rejection on 
merits. The words “rejecting an applica- 
tion” are comprehensive enough to include 
dismissal for default on rejection in any 
other situation whatever. 

. 16. In Pooranchand v. Komal- 
chand, AIR 1962 Madh Pra 64 the Diyil- 
sion Bench observed thus: i 

“It seems to us unnecessary to exa- 
mine some decisions in which it has been 
held that an appeal lies under O. 43, R. 1 
(c) from an- order rejecting for noes an 
application under Rule 9. Aawe 
These decisions and others .. x 
overlook the position that whens an appeal 
is preferred against an order rejecting for 
default an application under Rule 9 for 
the restoration of a suit, the appeal is not 
against. the order to set aside the dismis- 
sal of a suit within the meaning of O. 43, 
R. 1 (c), that Section 141 deals with proce- 
dure alone and-not with any substantive 
rights, and that the remedy under O. 9, 
R. 9, Civil P. C. is not a matter of proce- 
dure but is a substantive right.” 
with greatest respect, it must be said that 
the Division Bench was not right when it 
said: “appeal is not against an order to 
set aside the dismissal of a suit”. Indeed, 
clause (c) of Rule 1, Order 43, does 
make appealable an order to set asi 
dismissal of a suit. In terms it applies tol 
an order under Order 9, Rule 9 rejecting 
an application, and the phrase “for an 
order to set aside the dismissal of a suit” 
qualifies such “application”. To put %# 
differently, when an application is made 
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for an order to set aside the dismissal of 
a suit and such an application is rejected 
by an order under Order 9, Rule 9, Civil 
P. C., in terms, it falls under clause (e). 
Now, when a suit is dismissed for default 
and an application is made for an order 
to set aside the dismissal, it is an applica- 
tion under Order 9, Rule 9, and an order 


passed on it is also under Order 9, Rule 9. . 


However, there is one argument which 
we found attractive at first, That argu- 
ment is this. Rule 9 of Order 9 provides:— 


. “If he satisfies the Court that there 

was sufficient cause for his non-appear- 
ance ......... +... the Court shall make an 
order setting aside the dismissal”. 
Tt is necessarily implicit in this language 
that if he is unable to satisfy the Court 
that there was sufficient cause for his non- 
appearance, the Court shall reject his ap- 
plication. In other words, either there is 
satisfaction that there was sufficient cause, 
or there is satisfaction that there was no 
sufficient cause, and in either case, satis- 
faction will be on merits. However, on 
further reflection, we would not accept 
this argument inasmuch as the decision of 
the application will depend upon the satis- 
faction or want of satisfaction. Now, want 
f satisfaction can be either when the 
fact alleged is ‘disproved’ and also when 
it ig ‘not proved,’ to employ the ‘language 
of Section 3 of the Evidence Act. There- 
fore, when an application is dismissed for 
default, it is also a case where there is 
want of satisfaction of the existence - of 
the alleged sufficient cause. 

17. We have not come across any 
argument to demonstrate that the provi- 
sions of Order 43, Rule 1 (c) led to any 
absurdity or hardship, if the plain mean- 
ing of the clause is accepted. Conse- 
quently, it ie not permissible to add the 
words “on merits,” or any other words, 
in the said clause (c). It is the first prin- 
ciple of interpretation of statutes that 
effect must be .given to the intention of 
the legislature, And, it is equally funda- 
mental that the language of the law ‘itself 
is the depository of the intention of the 
legislature. Therefore, where the langu- 
age is clear, and the meaning plain, effect 
must be given to it. The Court cannot 
read a law as if its language is different 
from what it actually is. Otherwise, it 


amount to amending the law, which- 


is not permissible for the Court. See, for 
instance, Thakur Amarsinghji v, State of 
Rajasthan, (1955) 2 SCR 303 = (AIR 1955 
SC 504) and Firm Hansraj Nathuram v. 
Firm Lalji Raja and Sons, (1963) 2 SCR 
619 = (AIR 1963 SC 1180). The primary 
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duty of the Court is to give effect to the 
intention of the legislature as expressed 
in the words used by it and no outside 
consideration can be called in aid to find 
another intention. See New Piece Goods 
Bazar Co. Ltd., Bombay v. Commr., In- 
come-tax, Bombay, (1950) 1 SCR 553 = 
(AIR 1950 SC 165). 

18. The result of this discussion is 
that in our view, an appeal lies from an 
order dismissing fer default or on merits, 
on application under Order 9, Rule 9, Ci 
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19. Turning now to the third as- 
pect of the question, it must be said that 
the field of a provision for restoration is 
different from that of an appeal. In an 
application for restoration under O, 9, R. 9, 
Civil P. C. the applicant will have tọ 
show that he was prevented by sufficient 
cause from appearing before the Court 
when his application for restoration 
(M. J.C.) was called on for hearing. If 
he is able to satisfy the Court of the 
existence of such sufficient cause, his ap- 
plication under Order 9, Rule 9, Civil P. C, 
which had been filed earlier, will be 
restored. If he is not able to so satisfy the 
Court, his . application will be rejected, 
On the other hand, if the applicant, whose 
application under O., 9, R. 9 has been 
dismissed for default, prefers an appeal 
from that order, he will have to satisfy 
the appellate Court that the order of the 
Court below was erroneous on merits, 
that is, on the material on record before 


_ the lower Court, it could not justifiably 


pass such order. 

20. We have pointed out that 
when an application under Order 9, Rule 9, 
is dismissed for default, both the remedies 
are available to the applicant: (i) he can 
apply for restoration under O. 9, R. 9, 


-Civil P. C., and (ii) he may eppeal under 


Order 43, Rule 1 (c). Thus, side by side, 
two remedies are open to him. There is 
no provision in the Code to the effect that 
either of them will exclude the other, 
However, if an appeal has been filed and 
decided, the order of the lower Court will 
merge in the order passed by the appel- 
late Court. There is nothing wrong or 
unusual that a party should have two alter- 
native and simultaneous remedies against 
an adverse order. It is settled and un- 
disputed law...............that when an ex 
parte decree is passed, the defendant has 
four courses open to him: fi) to apply 
under Order 9, Rule 9, Civil P. C., to set 
aside the ex parte decree, or (ii) to appeal 
from the ex parte decree, or (iii) to apply 
for review, or (iv) to institute a suit on the 
ground of fraud, 
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The first two remedies can be prose- 
cuted concurrently as long as no decision 
is rendered in either of them. The mere 
fact that one of the remedies has been 
Tesorted to, does not ipso facto bar the 
other. Filing an application under O. 9, 
R. 13 does not affect the maintainability 
of the appeal under Section 96 or 100. 
However, where the appellate Court de- 
cides the appeal, then the decree of the 
first Court is superseded and the Court 
cannot proceed with the application to 
set aside the ex parte decree. It must, 
therefore, be held that both the remedies 
pointed out above,.that is by way of an 
pplication for restoration and by way of 
an appeal, are concurrent; and, neither 
excludes the other. 

21. This brings us to ‘the second 
and third questions referred to this 
Bench. The two reported cases decided 
by two different Division Benches of this 
Court were cited and relied on as prece- 
dents. The two decisions referred to 
above can be examined in the present 
case only for that purpose. We cannot 
examine the correctness or otherwise of 
those decisions, as if we were > sitting in 
appeal on them. 

22. In Pooranchand v. Komal- 
chand, AIR 1962 Madh Pra 64 Dixit, C. J. 
for himself and Pandey, J., observed that 
an appeal does not lie under Order 43, 
Rule 1(c) from an order rejecting for 
default an application under Order 9. In 
the latter Division Bench case, i e, Komal- 
chand v. Pooranchand, 1969 MPLJ 939 = 
(AIR 1970 Madh Pra 199) Naik, J. for 
himself and Singh, J., observed that there 
was an inedvertent omission of certain 
words when the first Division Bench read 
Order 43, Rule 1 (c). Moreover, the latter 
Division Bench found it a little difficult 
to understand how and why the dismissal 
of an application under Order 9, Rule 9, 

‘for default would be under the inherent 
powers of the Court — as held by the first 
Division Bench, and not under Order 9, 
Rule 9, Civil P. C. itself It was argued 
before us that the second Division Bench 
could not hold that the interpretation put 
by the first Division Bench was wrong. 
The second Division Bench was bound to 
follow the first Division Bench ruling and 
in case it did not agree with the first 
Division Bench, then the only course open 
to the second Division Bench was to refer 
the matter to a larger Bench. In Maha- 
deolal Kanodia v. Administrator General 
of West Bengal, AIR 1980 SC 936 it was 
observed as follows :— 

“Before we part with this appeal, 
however, it is our duty to refer to one 
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incidental matter. We have noticed with 
some regret that when the earlier deci- 
sion of two Judges of the same High 
Court in Deorajin’s case, 58 Cal WN 64 = 
(AIR 1954 Cal 119) was cited before the 
learned Judges who heard the present 
appeal they took on themselves to say 
that the previous decision was wrong, in- 
stead of following the usual procedure in 
ease of difference of opinion with an ear- 
lier decision, of referring the question to 
a larger Bench. Judicial decorum no less 
than legal propriety forms the basis of 
judicial procedure. If one thing is more 
necessary in law than any other thing, it 
is the quality of certainty. That quality 
would totally disappear if Judges of Co- 
ordinate jurisdiction in a High Court start 
overruling one another’s decisions. If one 
Division Bench of a High Court is unable 
to distinguish a previous decision of an- 
other Division Bench, and holding the 
view that the earlier decision is wrong, 
itself gives effect to that view the result 
would be utter confusion. The position 
would be equally bad where a Judge sit- 
ting singly in the High Court is of opinion 
that the previous decision of another 
Single Judge on a question of law is wrong 
and gives effect to that view instead of 
referring the matter to a larger Bench. 
In such a case lawyers would not know 
how to advise their clients and all Courts 
subordinate to the High Court would find 
themselves in an embarrassing position of 
having to choose between dissentient 
judgments of their own High Court.” 
Again in Jaisri v. Rajdewan, AIR 1962 Sc 
83 it was said :— | 


“Law will be bereft of all its utility if 
it should be thrown into a state of un- 
certainty by reason of conflicting deci- 
sions, and it is therefore desirable that in 
case of difference of opinion, the question 
should be authoritatively settled. It 
sometimes happen that an earlier decision 
given by a Bench is not brought to the 
notice of a Bench hearing the same ques- 
tion and a contrary decision is given 
without reference to the earlier decision 

.. v.. The better course would be 
for he ‘Bench hearing the case to refer 
the matter to a Full Bench in view of the 
conflicting authorities without taking upon 
itself whether it should follow the one 
Bench decision or the other. We bave no 
doubt that when such situations arise, the 
Bench hearing cases would refer the 
matter for the decision of a full Court.” 


23. However, it appears to us that 
the decision of the latter Division Bench 
in Komalchand v. Pooranchand, 1969 
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was rendered in peculiar circumstances. 
The revision which came up before the 
first Division Bench arose from the same 
suit from which the subsequent revision 
which was decided by the second Division 
Bench arose. The facts of that case may 
be very briefly stated thus: On August 
95, 1958, Pooranchand instituted suit 
No. 31-A of 1958 in the Court of the Third 
Additional District Judge. On April 22, 
1959, it was dismissed for default (Order 9, 
Rule 8, Civil P. C.) On the same day, 
ie. April 22, 1959, an application (‘A’) 
was made under Order 9, Rule 9 which 
was registered as M. J. C. No. 3 of 1959. 
On September 3, 1959, that application 
(‘A’) was itself dismissed for default of 
the plaintiff's appearance, Then the plain- 
tiff adopted both the remedies: (i) he pre- 
ferred an appeal, M. F. A. No. 161 of 1959, 
under Order 43, Rule 1 (c); he made an 
application for restoration under O. 9, 
R. 9 (read with Section 151, Civil P. C). 
(ii) On January 29, 1960, the appeal. was 
summarily dismissed. Letters Patent Ap- 
peal (No. 13 of 1960) was also dismissed 
by the Division Bench on April 21, 1960. 
That was the end of it so far as thet pro- 
ceeding (by way of appeal) was concerned. 
(iii) The application (‘B’) for restora- 
tion which was registered as M. J. C. 
No. 31 of 1960, was itself dismissed for 
default on December 21, 1959. Then the 
plaintiff made an application (‘C’) for 
restoration of application (‘B’). This last 
mentioned application (‘C’) was allowed 
and M. J. C. No. 31 of 1960, Le. applica- 
tion (‘B’) was restored. However, even- 
tually, on October 17, 1960, the applica- 
tion (‘B’) was finally dismissed. Ag- 
grieved by that dismissal the plaintiff filed 
a revision (Civil Revn. No. 39 of 1961) in 
this Court, That revision (Dixit, C. J. 
and Pandey, J.) was allowed and the case 
was remanded for inquiry on application 
(‘A’), M. J. C. No. 3 of 1959. When the 
matter went back to the trial Court, an 
objection was taken that the matter was 
res judicata. 

The learned Additional District Judge 
rejected that objection in view of the de- 
cision of the Division Bench in Civil Revn. 
No, 39 of 1961 abovesaid. Ultimately, on 
March 31, 1964, the trial Court allowed 
the plaintiff's application (‘A’) dated April 
22, 1959 and restored’ the suit to file, hold- 
ing that there was sufficient cause “for the 
plaintiff's non-appearance in the Court on 
April 22, 1959; when his suit was dismis~ 
sed for default. This Tast mentioned order 
of the trial Court was challenged in revi- 
sion (Civil Revn. No. 274 of 1964), which’ 
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was referred by Dixit, C. J., to a Division 
Bench. Thè Divisign Bench (Naik and 
Singh, JJ.) allowed the revision for the 
reasons -we have already indicated. 

- 24, The purpose of narrating the 
facts of that case is that both the conflict- 
ing decisions were rendered in two diffe- 
rent Civil Revisions arising from two dif- 
ferent stages of the same suit. However, 
both the decisions can be used as mere 
precedents in the present case with which 
we are dealing. 

25. Let it be mentioned for re- 
moval of doubt, and for making the pic- 
ture complete, that when an application 
(‘A’) under Order 9, Rule $, Civil P. C., 
for restoration of the suit is rejected and 
an application ('B’) is made for restoration 
of the application (‘A’) although such ap- 
plication (‘B’) also falls within the pur- 
view of Order 9, Rule 9, read with Sec- 
tion 141, Civil P. C., yet, the order reject- 
ing the application (‘B’) does not fall 
within Order 43, Rule 1 (ec) inasmuch as 
the application ('B’) is not “for. an order 
to set aside the dismissal of a suit”: 
it is for an order to set aside dismissal of 
the application (‘A’). - 

26. We may now sum up the con- 
clusions we have reached on the above 
discussion :—- 

(i) When application (‘A’) under O. 9, 
R. 9, Civil P. C. is itself dismissed for de- 
fault of the plaintiff/petitioner’s appear- 
ance, an application ('B’) les under O. 9, 
R. 9, read with Section 141 of the same 
Code, for restoration of the application 
(‘A’). In order to succeed in this pro- 
ceeding (‘B’), the petitioner has to satisfy 
the Court that he was prevented by suffi- 
cient cause from appearing on the date 
when the application (‘A’) was called on 
for hearing. 


(ii) The order of dismissal for default 
of the application (‘A’) is appealable under 
clause (c) of Rule 1. Order 43, Civil P. C. 

(iii) Both the above remedies, i e. 
application under Order 9, Rule 9, and 
appeal under Order 43, Rule 1 (c) are con- 
current. They can be resorted to simul- 
taneously. Neither excludes the other. 
The scope of each of the above proceed- 
ings is, however, different. 

(iv) When an appeal (second remedy) 
is decided, one way or the other, the order 
of dismissal for default appealed from gets 
merged in the order of the appellate 
Court, so that thereafter. the application 
(‘B’) under Order 9, Rule 9, becomes in- 
fructuous. When it comes to the notice of 
the appellate Court that an application 
has also been made under Order, 9, Rule 9, 


for restoration, the appéllate’ Court may 
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do well to postpone the hearing of the 
peal until the decision of the application 
ander Order 9, Rule 9, Civil P. C. 
(v) No appeal lies from an order 
jecting an application (‘B’) for restora- 
tion of application (‘A’), which latter ap- 
lication was for restoration of the suit. 
(vi) As observed by their Lordships 
of the Supreme Court in Mahadeolal 
Kanodia v. Administrator General of West 
Bengal, AIR 1960 SC 936 and Jaisri v. 
Rajdewan, AIR 1962 SC 83, if a Division 
Bench does not agree with another Divi- 
ion Bench in a decision rendered earlier, 
the Second Division Bench must either 
follow the earlier decision or place the 
matter before the Chief Justice for being 
referred to a larger Bench. But, the se- 
cond Division Bench cannot take upon it- 
self the task of holding that the decision 
of the first Division Bench was wrong. 
27. We answer this reference ac- 
cordingly. The matter shall now be 
placed before the single Bench. 
Answered accordingly. 
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J. P. BAJPAI, JJ. 


Santsingh, Applicant v. Madandas 
Panika and another, Non-Applicants. 


Civil Revn. No, 849 of 1974. D/- 29-1- 


(A) Stamp Act (1899), Ss. 2 (5), 2 (22) 
and 6 — Instrument not expressly pay- 
able to bearer or order but attested by a 
witness — Chargeable as a bond though 
transfer is not prohibited — Application of 
Explanation to Section 13 Negotiable In- 
struments Act for purposes of Stamp Act 
—- “Promissory Note” and “Bond” — Dis- 
tinction — (Negotiable Instruments Act 
(1881), Ss. 4, 13, Expln.), AIR 1968 Madh 
Pra 4, Overruled; AIR 1969 Ker 189, Dis- 
sented from. ` 

An instrument is a promissory note 
if there are present the following ele- 
ments : 

(i) There should be an unconditional 
undertaking to pay; 

(ii) The sum should be a sum of 
money and should be certain; 

(iii) The payment should be to the 
order of a person who is certain, or to the 
bearer of the instrument; and 

Gv) The maker should sign it., ` 

f (Para 14) 





CT/CT/A649/76/GDR 


Santsingh v. Madandas (FB) (Shiv Dayal C, JJ 


A-I. R. 


A bond has two distinguishing fea- 
tures : 

(1) Positive — it must be attested by 
a witness. 

(2) Negative — it must not be pay- 

able to order or bearer. (Para 14) 

For the purposes of the Stamp Act, it 
is only the definition as contained in Sec- 
tion 4 of the Negotiable Instruments Act 
which is to be read as if reproduced ver- 
batim in Section 2 (22) of the Stamp Act, 
but no other provision of the Negotiable 
Instruments Act can be read in S. 2 (22) 
of the Stamp Act, because of the restric- 
tive words “as defined in”, (Para 14) 


Explanation (i) to Section 13 of the 
Negotiable Instruments Act may have its 
own effect and impact on a promissory 
note for the purposes of the Negotiable 
Instruments Act, but it has nothing to do 
with the “definition” of a promissory note 
and, therefore, that explanation is wholly 
irrelevant for the purposes of the Stamp 
Act. It cannot, therefore, be said that 
every promissory note must be excluded 
from the definition of Stamp Act, unless 
it contains an express prohibition within 
the meaning of the explanation to Sec- 
tion 13 of the Negotiable Instruments Act. 
AIR 1968 Madh Pra 4, Overruled; AIR 
1969 Ker 189, Dissented from. (Para 14} 


Cases Referred: Chronological Paras 
AIR 1969 Ker 189 = 1968 Ker LJ 783 13- 
AIR 1968 Madh Pra 4 = 1967 Jab LJ 736 
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J. P. Dwivedi, for Applicant; R. K. 
Pandey, for Non-Applicants. 

SHIV DAYAL, C, J.:— The two ques- 
tions raised for our determination are :— 

(1) What is the distinction between a 
‘bond’ and a ‘promissory note’; and 

(2) Whether for the purposes of the 
Stamp Act, in the definition of promissory 
note, the explanation to Section 13 of the, 
Negotiable Instruments Act can be en- 
grafted in Section 4 of that Act? 

2. As regards the second question, 
certain observations were made by a Divi- 
sion Bench of this Court in Kodorilal v. 
Sukhlal, AIR 1968 Madh Pra 4 although 
Shri Pandey contended that those obser- 
vations are obiter, the question being of 
frequent occurrence, it has been referred 
to this Bench. 

3. Section 2 (5) of the Stamp Act 
defines a bond thus :— 

* ‘bond’ includes— 

(a) any instrument whereby a person 
obliges himself to pay money to another, 
on condition that the obligation shall be ~ 
void if a specified act is performed, or is 
not performed, as the case may be; 
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(b) any instrument attested by a 
witness and not payable to order or 
bearer, whereby a person obliges himself 
to pay money to another and 

(c) any instrument so attested, where- 

by a person obliges himself to deliver 
grain or other agricultural produce to an- 
other.” : 
And Section 2 (22) of the Stamp Act de- 
fines a promissory note by reference to 
the Negotiable Instruments Act thus:— 
; “ ‘Promissory note’ means a promis- 
sory note as defined by the Negotiable 
Instruments Act, 1881; 

It also includes a note promising the 
payment of any sum of money out of any 
particular fund which may or may not be 
available, or upon any condition or con- 
tingency which may or may not be per- 
formed or happen.” 

In Section 4 of the Negotiable Tnstriments 
Act, ‘Promissory note’ is defined in these 
words :— 

. "A ‘Promissory note’ is an instrument 
in writing (not being a bank note or a 
currency note) containing an unconditional 
undertaking, signed by the maker, to pay 
a certain sum of money only to, or to the 
order of, a certain person, or to the bearer 
of the instrument.” 

4. The essentials of a promissory 

note are :— 

(1) An unconditional undertaking to 
‘pay; 

(2) The sum should be: a sum of money 
and should be certain; 

(3) The payment should be to the 
order of a person who is certain, or to the 
bearer of the instrument; and 


(4) The maker should sign it. If these 
four conditions exist, the instrument is a 
‘promissory note. 

5. The question of distinguishing a 
promissory note from a bond arises by 
reference to clause (b) of the above defini- 
tion of bond. The essentials of a bond 
are :— 

(1) There must be an undertaking to 
pay; 

(2) The sum should be a sum of 
money but not necessarily certain; 

(3) The payment will be to another 
` person named in the instrument; 

(4) The maker should sign it; 

(5) The instrument must be attested 
“by a witness; and 

-(6) It must not be payable to order 
., or bearer. 

On’ a comparison between the essentials 
-ofa promissory note and those of a eas 
~ three ishing features emerge :—~ 
1976 Madh. Pra./10 VII G—33 
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(i) If money payable under the in- 
strument is not certain, it cannot be a pro- 
missory note, although it can be a bond. 

Gi) If the instrument is not attested 
by a witness, it cannot be a bond, although 
it may be a promissory note. 

(iii) If the instrument is payable to 
order or bearer, it cannot be a bond, but 
it can be a promissory note. 

6. To put it differently, there are 
two peculiar features of a bond :— 

(1) Positive -— it must be attested by 
a witness. 

(2) Negative — it must not be pay- 
able to order or bearer. 

7. It is also clear that if in an in- 
strument the above two distinguishing 
features (positive and negative) are pre- 
sent, then, even if the four essentials of a 
promissory note are also present, the in- 
strument will still be a bond, because all 
the ingredients of a promissory note are 
also present in a ‘bond with the exception 
that whereas a promissory note can be 
payable, apart from the person. named in 
it, to the order of that person or to the 
bearer of the instrument, a bond cannot 
be payable to order or bearer. 

8. Therefore, an instrument, which . 
is not payable to bearer or order but is 
attested by a witness will also be a bond 
within the definition of Section 2 (5) of 
the Stamp Act, although simultaneously 
it may also fall within the definition of 
promissory note within. the meaning of 
Section 2 (22) of the Stamp Act read with 
— 4 of the Negotiable Instruments 

ct, 


9. Having thus pointed out the 
distinction between a promissory note and 
a bond, we may at once say that in the 
last-mentioned. situation, that is, where an 
instrument comes within the description 
of a promissory note as well as that of a 
bond, by virtue of Section 6 of the Stamp 
Act, it will be chargeable only with the 
highest of the duties chargeable, i.e., 
Stamp duty as chargeable on a bond. That 
Section reads thus :— 


“Subject to the provisions of the last 
preceding section, an instrument so fram- 


‘ed as to come within two or more of the 


descriptions in Schedule I, shall, where 
the duties chargeable thereunder are dif- 
ferent be chargeable only with the highest 
of such duties : 

Provided that nothing in this Act con- 
tained shall render chargeable with duty 
exceeding one rupee a counterpart or 
duplicate of any instrument chargeable 


_ With duty and in respect of which the 


proper duty has been: paid,” 
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` 10. This brings us to the question 
which arises because of Explanation (i) to 
Section 13 (1) of the Negotiable Instru- 
ments Act. It reads thus :— 

"13 (1) ‘A ‘negotiable instrument’ 
means a promissory note, bill of exchange 
or cheque ‘payable either to order or. to 
bearer. ‘ 

7 Explanation (j).— A promissory note, 
bill of exchange or cheque is payable to 
-order which is expressed to be so payable 
or which is expressed to be payable to 
particular person, and does not contain 
words prohibiting transfer or indicating 
an intention that it ‘shall. Rot be transfer- 
able.” 


`| The effect of this explanation is to 
introduce ‘a fiction. ` Where a promissory 
note is not by, its terms, that ls, where it 
ig not expressly payable to order’: or 
bearer, it will be payable” to the certain 
Person named in it, but not to ‘order ‘or 
bearer, In other words, it will not be a 
negotiable instrument. See the above de- 
finition contained in. Section 13 of the 
Negotiable Instruments Act. It is by vir- 
tue of the above explanation that although 
it may not be expressly payable to order, 
yet, if it does not contain any words which 
prohibit a transfer or which indicate an 
intention that it shall not be transferable, 
then the promissory note shall be payable 
to order of the person also. In other 
words, in the promissory note it will be 
implicit to read that it is payable to order, 
provided there are'no other words prohi- 
biting transfer or indicating an ‘intention 
that it shall not be transferable. It is 
obvious enough that:the- whole object of 
this explanation is that where a promis- 
sory note is transferred, the transferee 
will have the right to enforce repayment, 
provided there is no prohibition in the 
instrument that it shall not be transfer- 
red, or words indicating such an intention. 

11, Now, if this explanation is en- 
grafted on the definition of promissory 
note in Section 4 of Negotiable Instru- 
ments Act, then a promissory note’ will 
always be payable to order, whether ex- 
pressly it is so. made payable or not, pro- 
vided there is no prohibition. -On those 
premises, it is an argument that a promis- 
sory note, which does not contain any 
such prohibition, cannot be a bond be- 
cause by virtue of the above explanation 
to Section 13, it is“payable to order and, 
therefore, excluded from. the definition of 
a bond. This reasoning found favour with 
the Division Bench which decided Kadori- 
lal v. Sukhlal (supra). We-are unable to 
accept that proposition.. For the purposes 
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of Stamp Act, only such instrument can 
be a promissory. note, which falls within 
the definition of promissory note, as con« 
tained in Section 2 (22) of the Stamp Act. 
Now, that definition is by reference to a 
provision contained in another enactment, 
A definition by reference is merely for the 
sake of economy of words. Instead of 
reproducing the entire language of the 
definition which is given in another sta- 
tute, a mere reference is made, but the 
true effect of a definition by reference is 
that the definition in the other statute 
should as if be cut out and pasted here, 
but no other provision of the Negotiable 
Instruments Act... Perhaps, all the sec- 
tions of the Negotiable Instruments Act 
may apply to a promissory note, but ez- 
cept Section 4, there is no other section 
which “defines” a promissory note. What 
is permissible to read and what has to be 
read in Section 2 (22) of the Stamp Act 
is merely the ` definition of promissory 
note and nothing else, not the effect öf 
incidents of a promissory note.’ And, the 
definition of promissory note is contained 
only in Section 4 of the Negotiable In- 
struments ‘Act. For the purposes of the 
Stamp Act, a promissory note means a 
promissory note as defined in ‘the Nego~ 
tiable Instruments Act. The expression 
‘as defined’ has reference only:to Section 4 
and no other section of the Negotiable 
Instruments Act. 


12, ‘Therefore, this. will be our 
answer to the second question. 


13. We do not agree with the de. 
cision in A. K, Hameed v. Appukuitti, AIR 
1969 Ker 189 cited by Shri Dwivedi after 
the hearing. 


14. ` As a result of the above dis- 
cussion, we would answer the two ques- 
tions set out in the beginning as follows:— 

(1) An instrument is e promissory 
note if there are present “the following 
elements : 

(i) There should be-an unconditional 
undertaking to pay; 

(ii) The sum should be a- sum of 
money and should be certain; 

(iii). The payment should be to the 
order of-a person who is certain, or 
the bearer of the instrument; and 

(iv) The maker should sign it. 

(2) An instrument is a bond within 
the meaning of Section 2 (5) (b) of the 
Stamp Act, if the following elements are 
present :— 

E There must be an undertaking to 


7i The sum should be a sum of 
money but not porary cores : 


hele 
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(iii) The payment will be to another 
son named in the instrument; | 
(iv) The maker should sign it; ` 
(v) The instrument must be attested 
by a witness; and 
(vi) It must not be payable to order 
rT bearer. 
; (3) A bond has two distinguishing 
ea — 
(i) Positive — it must be attested by 
a witness. 
(ii) Negative — it must not be pay- 
able to order or bearer. 
(4) For the purposes of the Stamp 
ct, it is only the definition as contained 
Section 4 of the Negotiable Instru- 
nts Act which ie to be read as if repro- 
duced verbatim in Section 2 (22) of the 
Stamp Act, but no other provision of the 
Negotiable Instruments Act can be read 
in Section 2 (22) of the Stamp Act, be- 
ret of the restrictive words “as defined 
n 










(5) iepladatinn (1) of Scie: 13 of 
the Negotiable Instruments Act may have 
ts own effect and impact on a promissory 
mote for the purposes of the Negotiable 
Instruments Act, but it has nothing to do 
ith the “definition” of a promissory note 
| therefore, that explanation is wholly 
irrelevant for the purposes of the Stamp 
Act. It cannot, therefore, be said that 


tion 13 of the Negotiable Instruments Act. 


15. As the whole case has been 
referred to us, we will deal with its facts. 
The question in this revision ig whether 
the document on which the. suit has been 
brought is a promissory note- ór a bond 
within the meaning of the Stamp Act. The 
instrument- on which the suit is based 
reads as follows :— 


‘Fy HEART oe eens oo 8082+. oT 2000) 
ABR dafag' e oreeerseees 
Ani area ae. ae wer fet g egm 
AAA Hear g fr saree ze t) Lat edt agan 
as aH AT HTT IT ABR STA TATE 
or agt ae gee oer wen fagrar ag mA- 
ed Mate art h aut a gtr gaa & foe 
fare. eerecreteoosoesecooe3TIT7. TIATA agi 
$x asar At aga St aw arm fe FA Ha- 
Bo aaa A age Ht amal g | kee qR 

ui aA a a 
GT. 39 Ag Ww fat qaare gq gO? 
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As soon as this instrument wag produced 
in the Court; counsel for the defendant 
objected that it did not bear sufficient 
stamp.. The objection was that it re- 
quires stamp as,on a bond under Sec- 
tion 2 (5) of the ‘Stamp Act. The plain- 
tiffs contention was that it is a promis- 
sory note so that it bears adequate stamp. 
The objection found favour with the 
learned trial- Judge. - He held the instru- 
ment to be a bond and directed it to be 
impounded, permitting, at the same time, 
the plaintiff fo make up the deficiency ‘in 
the stamp. Aggrieved by that order, the 
Plaintiff filed this revision. The plaintiff's 
contention is that the instrument is a pro- 
missory note not only because it specifi- 
cally says so, but also because all the ele- 
ments of a promissory note are satisfied. 

16. In our opinion, the instrument 
is a bond because it is attested by a wit- 
ness (positive distinguishing feature) and 
is not payable to bearer or order (nega- 
tive distinguishing feature). Shri Dwivedi 
faintly argued that the words “JAHAN 
PAR. HUKMA DEN” mean, that it is pay- 
able to order, but this argument cannot 
be accepted. These words refer to the 
place of payment. The debtor agreed to 
pay at such “place” as may be specified 
by the creditor. It does not refer to any 
“person” so that it is not payable to the 
order of the person named as payee, that 
is, Santsingh. It would be altogether a 
different matter if Santsingh had transfer- 
red this instrument to some one else. ‘He 
could have enforced its repayment by 
virtue of the explanation to Section 13. 
But, for the reasons already stated, it is a 
promissory note which is not payable to 
bearer or order within the meaning of 
Section 4 of the Negotiable Instruments 
Act but it is within the meaning of pro- 
missory note under Section 2 (22) of the 
Stamp Act. This instrument is, there- 
fore, one which falls both within the de- 
finition of ‘promissory’ note under S, 2 (22) 
of the Stamp Act and of a ‘bond’ under. 
Section 2 (5) of the Stamp. Act. That be- 
ing so, Section 6 of the Stamp Act steps in 
and this instrument is.chargeable to stamp 
duty as a bond. 

17. The order passed: ‘by the trial 
Court is right. 

18. The revision is dismissed. In 
the circumstances of the case, we direct 
that the parties shall bear their own costs. 
The record shall. be returned to the trial 
Court within five days from today for 
proceeding further with the suit according 


to law, - 
Revision dismissed. 
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Panne Khushali and another, Appli- 
cants v. Jeewanlal Mathoo Khatik and an- 
other, Opposite Parties. 

Civil Revn. No. 125 of 1971, D/- 25-11- 
1975. 


: (A) Civil P. C. (1908), O. 1, R. 10 (2) 
— Specific Relief Act (1963), S. 19 — Suit 
for specific performance of contract for 
sale. — Strangers to the contract making a 
claim adverse to the title of vendor-de- 
fendant contending that they are the co- 
owners of the contracted property — They 
are neither necessary nor proper party 
and, therefore not entitled to be joined as 
parties to the suit. C. R. No. 473 of 1967, 
D/- 3-3-1970 (M. P.), Overruled; AIR 1948 
Nag 181 and C. R. No. 351 of 1967, D/- 
3-5-1968 (M. P.), Approved; AIR 1958 SC 
886, AIR 1947 All 18 (FB), AIR 1953 SC 
521, AIR 1945 Cal 355, AIR 1964 Tri 16, 
Relied on, (Para 16) 
Cases Referred; Chronological Paras 
(1970) Civil Revn. No. 473 of 1967, D/- 

3-3-1970 = 1970 MPWR (SN) 132 2,15 


(1968) Civil Revn. No. 351 of 1967, D/-. 


3-5-1968 = 1970 MPWR (SN) 69 2, 15 
AIR 1964 Tri 16 it 
AIR 1958 SC 886 = 1959 SCR 1111 7 
AIR 1953 SC 521 = 1954 SCR 506 8 


AIR 1948 Nag 181 = 1947 Nag LJ 497 


14 
AIR 1947 All 18 = 1946. All LJ 402 (FB) 
8 


49 Cal WN 371 
11, 14 


B. M. Agarwel, for Applicants; P. L. 
Mishra, for Opposite Parties. 


BHACHAWAT, J.:— The plaintiff- 
non-applicant' No. 1 filed suit (No. 56-A/ 
69) in the Court of the Second Civil Judge, 
Class II, Gwalior for the specific perform- 
ance of a contract, contending that the 
non-applicant No. 2 had entered into an 
agreement with him for the sale of the 
contracted house to bim, but has failed to 
complete the sale and prayed for a decree 
directing the non-applicant No.. 2 to com- 
plete the sale by executing and getting 
registered a sale-deed in his favour. The 
intervener applicants made an application 
for being joined as a party to the suit 
contending that the suit property is a 
coparcenery property and they as copar- 
ceners are the co-owners of it: the non- 
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AIR 1945 Cal 355 = 


Panne Khushali vy. Jeewanlal (FB) (Bhachawat J.} 


ALK: 
applicant No. 2 had neither a right to 
enter into an agreement for sale, nor has 


a right to sell it, nor any such act of his 
can bind their shares-in it. . 


2. The trial Court rejected the an- 
plication, holding that the ‘applicants can- 
not be added as parties to the suit against 
which the present revision was filed in 
this Court. In view of the apparent cona 
flict in the decisions of this Court in, 
Roopkishore v. Tarabai. Civil Revn. No. 
473 of 1967, decided on’ March. 3, 1970 = 
(1970 MPWR (SN) 132). by Krishnan. J. 
end in Gananandrao v. Babulal. Civil- 
Revn. No. 351 of 1967, decided on May 3, 
1968 = (1970 MPWR (SN) 69). by Bhar- 
gava, J., Shiv Dayal, J. (as he then was— 
now Chief Justice) before whom the revi~ 
sion came up for hearing, referred the 
matter for decision by a larger Bench 
The matter was referred to the Division 
Bench (of which myself was also the 
Member) which also referred the matter 
for decision by a larger Bench and hence, 
the . matter has come up before the Full: 
Bench, 


-3. In view of the controversy in- 
volved, the question for decision by this 
Bench is formulated thus: “Whether in 
a suit for a specific performance of a con-= 
tract for sale; instituted by e purchaser 
against the vendor, a stranger to the con- 
tract, who, contending that the contracted 
property is a joint family property. of. 
which he is also the co-owner, wants to 
intervene in the suit, is entitled to be 
added as a party.” 


4. -© If there is a Prone provision 
specifically providing for the parties to be’ 
joined in a particular lis unquestionably 
all those parties are necessary to be ioin- 
ed. To illustrate, the Representation of 
the People Act. 1951 contains Section 82 
which provides who are the persons who 
should be joined as parties to the petition, 
In absence of any such specific provision, 
the Court has to determine with refer- 
ence to the provisions contained in the 
Code of Civil Procedure (hereinafter re- 
ferred to as the Code). The provisions in 
the Code relating to joining of parties are 
contained in Order 1, Rules 1, 3 and 10, 
The provisions of O. 1, Rr. 1 and 3 make 
it permissible to join more than one plain- 
tiff and defendant in a suit respectively. 
The parties who can be joined as plaintiffs 
and defendants in a suit under these: 
rules respectively are persons in whom 
and against whom any right to relief in 
reapect of or arising out of the same act 
or transaction or series of acts or transac~ 
tions is alleged to exist, whether jointly, : 
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suits, any common question of law or fact 
would arise. On a bare reading of these 
rules of Order.1, it is axiomatic that in 
the instant case; the provisions of Order 1, 
Rules 1 and 8 are. not attracted. Then 
comes Rule 10 of Order i, relevant por- 
tion of which is quoted hereinbelow under 
which, the Court has the jurisdiction or 
power of substituting adding or striking 
out of party to a suit. 

“Suit in name of wrong plaintiff.— (1) 
Where a suit has been instituted in the 
name of the wrong person as plaintiff or 
where it is doubtful whether it has been 
instituted in the name of the right olain- 
tiff, the Court may at any stage of the 
suit, if satisfied that the suit has been in- 
stituted through a bona fide mistake, and 
that it is necessary for the determination 
of the real matter in dispute so to do, 
order any other person to be substituted 
or added as plaintiff upon such terms as 
the Court thinks just. - 

Court.may strike out or add parties, 

(2} The Court may at any stage of the 
proceedings, either upon or without the 
application of either party, and on such 
terms as may appear to the Court to be 


just, order that the name of any party: 


improperly joined, whether as plaintiff or 
defendant, be struck out, and that the 
name of any person who ought to have 
been joined, whether as plaintiff or de- 
fendant, or whose presence before the 
Court may be necessary in order to enable 
the Court effectually and completely to 
adjudicate upon and settle all the ques- 
tions involved in the suit, be added.” 


5. The forequoted sub-rule (1) re- 
lates to the addition of parties as plaintiffs 
only and therefore, it is not relevant in 
the instant case, The only relevant pro- 
vision for answering the question before 
us is sub-rule (2). In the forequoted sub- 
rule (2) the two expressions (i) “who 
ought to have been joined” and (ii) 
“whose presence before the Court may be 
necessary” indicate that there are two 
categories of parties: (a) necessary party 
as indicated by the expression “ought to 
have been joined” and (b) proper party 
as indicated by the expression ‘whose 
presence before the Court may be neces- 
gary”. The Court has no jurisdiction or 
power to add a person as a party who is 
neither a necessary party nor a proper 
party.. We have, therefore, to examine 
whether the applicants fall in either of 
these categories. 


Panne Khushali v. Jeewanlal (FB) (Bhachawat J.) . 


severally or in. the alternative. where if. 
such persons: were parties in separate . 


[Prs, 4-7} M.-P, 149. 


6... We. shall first deal with the 
question of necessary party. 


7. For determining ` the question 
who is a necessary party, there are no 
tests enumerated in the. forequoted O. 1, 
R. 10. The question has to be determined 
in each case on its own facts, bearing in 
mind the relevant provisions of law under 
which the claim is made. The discussion 
about the necessary or indispensable 
parties in “Corpus Juris Secundum” 
Vol, XXX under the heading "B. Neces- 
sary or Indispensable Parties” reflects on 
the -tests for determination as to who js 
a necessary party. The relevant portions 
Ce this can be beneficially quoted herein- 

ow :— 


“§ 142. Statement of Rule.—Necessary 
or indispensable parties are those without 
whom the Court will not proceed to any 
decree, even as to the parties before it. 
Included in this class are all persons who 
have an interest in the controversy of 


such a nature that a final decree cannot - 


be made without either affecting their 
interests or leaving the controversy im 
such a condition that its finel determina- 
tion may be wholly inconsistent with the 
equity and good conscience. 

Necessary or indispensable parties are 
those without whom the Court will not 
proceed to any decree, even as to the par- 
ties before it. This class includes all per- 
sons who have an interest in the contro- . 
versy of such a nature that a final decree 
cannot be made without either affecting 
their interests or leaving the controversy 
in such a condition that its final termina- 
tion may be wholly inconsistent with 
equity and’ good conscience. Accordingly, 
persons whose interests will necessarily 
be affected by any decree that can be 
rendered are necessary and indispensable 
parties, and the Court will not proceed to 
a decree without them, while parties 
whose interests will not be affected by the 
decree sought, although they may have an 
interest in the subject-matter, are not 
ordinarily necessary parties, although, as 
shown infra § 146-148, they may some- 
times be proper parties under the general 
rule, in order to avoid a multiplicity of 
suits. Therefore, the object rather than 
the subject of the suit must be looked to, 
and only those are necessary parties whose 
rights are involved in the purpose of the 
bill, and the prayer for relief is also im- 
portant in determining the requisite par- 
ties, as one need not be made a party 
against whom no relief is demanded, pro- 
vided his rights will not necessarily be 
affected. All those against whom relief 
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is prayed are necessary parties, and per- 
sons whose rights will be affected by the 
decree are necessary parties, although no 
relief is prayed against them. The term 
“necessary parties” also includes persons 
who, while not necessary or indispensable 
on account of their own interest, yet are 
so connected with the subject-matter of 
the controversy that it is necessary to 
have themi before the Court for the pro- 
per protection of those whom the decree 
will necessarily and directly affect, - A de- 
fendant cannot be required to litigate 
questions which primarily and directly 
involve issues with third person not be-~ 
fore the Court.” 
The decision in Razia Begum v. Anwar 
Begum, AIR 1958 SC 886 by their Lord- 
ships of the Supreme Court also throws 
a light on the question as to who is a 
necessary party. From the relevant ob- 
servations which shall be reproduced 
hereinafter, it’ ig discernible that the 
necessary, party is that in whose absence 
` the suit cannot be effectually disposed of. 
The relevant observation from the afore- 
said decision is reproduced hereinbelow :— 

“He rightly pointed out, and there 
‘was no controversy between the parties 
before us, that the added defendants do 
not come within the purview of the words 
“who ought to have been joined”. which 
apparently have reference to necessary 
parties in the sense that the suit cannot 
be effectively disposed of without their 
presence on the record.” ae ay th 

8. The Allahabad High Court in a 
Full Bench decision in Benaras Bank v. 
Bhagwandas, AIR 1947 All 18 (FB) had 
laid down the tests. for determining the 
question as to who is a necessary party to 
a proceeding which were approved by 
their Lordships of the Supreme Court in 
Dy. Commissioner v. Rama Krishna, AIR 
1953 SC 521 and these tests are as 
under :— 

(i) There must be a right to some re- 
Hef against such party in respect of the 
matter involved in the ee in 
question, ` 

(ii) It should not be possible to pass 

an effective decree in the absence of such 
a party. 
Thus, bearing in mind the aforesaid tests, 
discussed. hereinabove, the irresistible 
conclusion Is that the applicants are not 
the necessary parties for the reasons to 
follow. 

9. The guit is for the specific per- 
formance of the contract entered into be- 
tween the non-applicant No. t and non- 
applicant No. 2, the applicants are not 


{Prs. 7-11} Panne Khushali v, Jeewanlal (FB) (Bhachawat J.} 
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parties to the contract. Neither the non= 
applicant No. 1 has sought any relief 
against the applicants, nor there is any 
right of relief against these applicants on 
the basis of the contract entered into be- 
tween the non-applicant No. 1 and’ non= 
plicant No. 2 which is the subject-matter 
of the suit. The decree sought is for the 
performance of the ¢ontract and it cannot 
be said that such a decree cannot be pass- 
ed in absence of the applicants. At this 
stage, it would be relevant to refer to 
Section 19 of the Specific Relief Act which 
reads as under — 


"19. Relief against parties and per- 
sons claiming under them by subsequent 
title.— Except ag otherwise provided by 
this Chapter, specific performance of a 
contract may be enforced sgainst— 

~ (a) either party thereto; 

(b) any other person claiming under 
him by-a title arising subsequently to the 
contract, except a transferee for value 
who has paid his money in. good faith and 
without notice of the original contract; ` 

(c) any person claiming under a title 

which. though ,prior to the contract and 
known to the. plaintiff, might have. been 
displaced by the defendant; . 
j (d) when a. company has entered into 
a contract and subsequently becomes 
amalgamated with another company, the 
new company which arises out of the 
amalgamation; 

(e) when the promoters of a company 
have, before its, incorporation, . entered 
into a contract for the purpose of the 
rp cores and such contract is warranted 

by the terms of the uncer poration, the 
company 3 

Provided that the company haa ace 
cepted the contract and communicated 
such acceptance to the other party to the 
contract” >` 

.. 10. The applicants are not claim- 
ing under the non-applicant No. 2. On 
the contrary, their claim is adverse to tbe 
title of the non-applicant No. 2 and, thus, 
these applicants do not fall in any of the 
categories enumerated in the forequoted 
Section, This Section is exhaustive on 
the question as to who are the parties 
ageinst whom a contract for a specific 
performance may be enforced. If these 
applicants are added as parties to the suit, 
it would tantamount to the conversion of 
the suit, into a. title suit, deciding the 
title inter se the non-applicant No. 2 and 
the applicants, _ 

11. The same is the view taken by 
a Division Bench of the Calcutta High 
Court in Prem Sukh Gulgulla v. Habib 
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Ullah, ATR 1945 Cal 355 the relevant ob- 
servation whereof is reproduced , herein- 
below :— ; z 

“The necessary parties in a suit for 
specific performance of a contract for sale 
are the parties to the contract, or if: they 
are dead their legal representatives, as 
also a person who had purchased the pro- 
perty from the vendor after the contract. 
He is a necessary party as he would be 
affected, if he is volunteer, or if a pur- 
chaser for value, had’ purchased with 
notice of the contract. A merson who 
claims adversely to the vendor is, how- 
ever, not a necessary party. Where the 
property stands in the mame of a person 
other than the vendor, and the suit for 
specific ‘performance is. brought by the 
purchaser, that ‘person may ‘be joined’ as 
a defendant as-a proper party on an al- 
legation that he is the ‘benamidar of the 
vendor ‘but if he ‘appears and contends 
that he js not the benamidar of the vendor 
the proper procedure. would be to. dis- 
charge him from the suit, leaving it to the 
plaintiff in the suit for. specific perform- 
-ance to institute a swit against him ‘after 
he had got the conveyance in execution of 
the. decree for specific performance against 
the verdor. This is on the principle that 
the scope of a suit for specific perform- 
ance of a contract for sale ought not- to be 
enlarged and the sult turned also into a 
title suit between one of either of the par- 
ties to the contract and stranger of the 
contract.” 

The Judicial Commissioner, Tripura 
has also taken the same view in Kshetra 
Mohan v. Mohd, Sadir, AIR 1964 Tri- 
pura 16. - ` 

12. In view of the above discussion, 
we are of the opinion that the applicants 
are not necessary parties to- the suit. 

13. Now, we will turn to the discus- 
sion whether these applicants are proper 
parties The governing expression for 
deciding the question of proper party is 


‘whose presence before the Court may be . 


necessary in order’ to enable’ the Court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in the suit. Thus, the question of proper 
parties has also to be decidéd, bearing in 
mind the scope of the suit. The question 
involved in the suit is the enforceability 
of the contract entered ‘into between the 
parties. If these applicants are introduced 
as party in the suit, the scope of the suit, 
as already observed hereinabove would be 
enlarged and it would be turned into a 
suit for title For effectually and com- 
pletely adjudicating upon the rights be 
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tween the non-applicants Nos. 1 and 2 
based on the contract, the presence -of 
these applicants is not.at all necessary. We 
cannot be oblivious of the legal position 
also that the judgment in the suit would 
be a judgment inter partes and not a judg- 
ment in rem and as such, it would be 
operative only between the parties. There- 
fore, the expression “all the questions in- 
volved in the suit” can very well be said 
to mean the questions as between the par- 
ties to the litigation. The scope of the 
suit cannot be widened. The judgment in 
this suit is not going to affect the title of 
the applicants, if any. The . plaintiff is -the 
dominus litus and cannot be forced. to add 
parties against whom he does. not want to 
fight unless it is a compulsion of the rule 
of law” and, as already discussed herein- 
above, these applicants are. not necessary 
parties and as such, the plaintiff cannot 
be forced upon .to join them as parties: 
The argument that to avoid the multipli- 
city of the suit, it would be proper to join 
these applicants as parties, though attrac- 
tive, but with no substance. Merely on 
this ground, a party which does not fall 
within the scope of the aforesaid expres- 
sion which governs the question of deter- 
mining as to who is a proper party cannot 
be joined as proper party. If this is 
taken ag the only test, in any litigation, 
no party can be termed as an ‘improper 
party’ even if its addition in effect is to 
compel the plaintiff to enlarge or change 
the nature of his suit. 


14. In the light of the aforesaid 
discussion, it can well be said that the ap- 
plicants are not proper parties. This 
Court has also, in a single Bench decision 
in Nagi v. Damodhar Jagobaji, AIR 1948 
Nag 181 relying on Calcutta High Court’s 
decision in Prem Sukh Gulgulia v. Habib 
Ullah, AIR 1945 Cal 355 (supra) had 
taken a view that in a suit for specific 
performance of e contract, the strangers 
to the contract are neither necessary nor 
proper parties, 

The relevant observation is reproduced :— 

“I respectfully follow these cases and 
hold in the present case that since defen- 
dants 3 and 4 (applicants here) have set 
upan independent title the proper course 
for the learned: trial Judge was to order 
that they be discharged: The plaintiffs 
after Perfecting their title by obtaining 
specific performance against the ex- 
ecutants of the agreement would be in a 
position to bring a fresh suit against any- 
body who stood in the way of obtaining 
Possession. At the present time it is not 
possible- in. this suit to investigate the 
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title which defendants 3 and 4 are setting 
up. Such a cause of action cannot be 
joined in a suit for specific performance 
of contract.” 


15. In the light of the forein 
discussion, we do not agree with the view 
taken by Krishnan, J. (as he then was) in 
Roopkishore v, Tarabai, 1970 MPWR (SN) 
132 (supra). The learned Judge has based 
his view on the ground that if the person 
claiming adversely to the vendors are not 
joined as parties in the suit, there would 
be a problem of possession and therefore, 
‘in the interest of the purchaser plaintiff 
and to avoid the multiplicity of suits, he 
is a proper party. But, in our opinion, 
‘these are not the -valid considerations. If 
the plaintiff, even after notice of claim 
of title hostile to his vendor by an inter- 
vener, does not want to join the inter- 
vener, he takes the risk. He cannot be 
forced upon to join the intervener. We are 
in agreement with the view taken by Bhar- 
gava, J. (as he then was) in Gananandrao 
v. . Babulal, 1970 MPWR (SN) 69 (supra) 
that in a suit for specific performance of 
a contract for sale in respect of a property 
against the defendant, some person who 
applies for being impleaded ss a party to 
the suit- on the ground, he has a right by 
birth in the suit property, cannot be join- 
èd as a party under Order 1, Rule 10 of 
the Code, ‘because if such a person was 
allowed to intervene in the suit as a party, 
the nature of the suit will change from a 
suit for specific performance of a contract 
to that of a suit for title. It has further 
been held that the proper course is to in- 
stitute another suit for title, impleading 
parties to the suit in which the inter- 
veners bad „prayed for being joined as a 
party, 

16. The question referred to us is: 

“Whether in a suit for specific per- 
formance of a contract for sale, a third 
person intervener, who contends that the 
suit property is joint property of the ap- 
plicant and he is also the co-owner of 
that property, would be made a party 
(defendant).” 

Our answer is: _ 

Strangers to the contract - eating a 

adverse to the title of the defen- 

t (vendor) contending that they are the 
co-owners of the contracted property are 

either necessary nor proper party and 
are, therefore, not entitled to be joined 
as parties to the suit. 

17. Before parting with this Order, 
"we would like to record our thanks to 
Shri H. G. Mishra, Advocate, eno was 


Ramswarup v. M. P. State Co-op. M. Federation (FB) .-. 


' A.I. R. 


present at the time of hearing of this case 
in the Court and though was not repre- 
senting either of the parties, assisted the 
Court by pointing out most of the deci- 
sions, referred to hereinabove. 
18. The case shall now be placed 

before the single Judge. for disposal of the - 
revision, 


' Order accordingly: 





AIR 1976 MADHYA PRADESH 152 
FULL BENCH 


SHIV DAYAL C, J., S. R. VYAS AND 
J. P. BAJPAI, JJ. 

Ramswarup Gupta, Petitioner v. 
Madhya Pradesh State Co-operative Mar- 
keting Federation Ltd. and others, Res- 
pondents. 

Misc. Petn. .No. ‘177 of 1973, D/- 2-3- 
1976. 

- (A) Constitution of ‘India, Articles 12 
and 226 — Other authority. — Co-opera- 
tive society registered under M. P. Co- 
operative Societies Act whether other au- 
thority — Mandamus if can be issued. AIR 
1961 Madh Pra 289, Overruled — (M. P. 
copys Societies Act (17 of 1961), 

4). 

Before any institution can be said to 
be a statutory body, it must be created by 
a Statute and must owe its existence to 
the Statute. It will be necessary to mark 
a distinction between an institution which 
iz not created by or under a Statute but 
is governed by certain statutory provi- 
sions for the proper maintenance and ad- 
ministration of its affairs, and the one 
which is created by the Statute and owes 
its existence to the same. Therefore a 
number of institutions which though not 
created by or under any statute, are after 
formation governed by certain statutory 
provisions regulating their effairs. Simply 
by doing so, they do not become statutory 
bodies. For instance, a company being 
incorporated in accordance with the pro- 
visions of the Companies Act cannot be 
said to be a body created by the Compa- 
nies Act. A company so registered and 
incorporated in accordance with the pro- 
visions of the Companies Act cannot be a 
statutory body because it is not created 
by the Statute. It is nothing but a body 
created in accordance with and governed: 
by the provisions of the Statute. The 
same is the case of a-Co-operative Society:.- 
The Society does not have a statutory. 


- character like the Oil and eure 2u 
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ration, which institutions owe their exist- 
ence to the Statute itself and have been 
created by the Statute. AIR 1975 SC 1331, 
Rel, on; AIR ‘1961 Madh Pra 288, Over- 
ruled. (Para 3) 

Normally such societies will not be 
amenable to writ jurisdiction of the High 
Court except in cases where according to 
the provisions of the statute or rules or 
Tegulations framed under the Act by 
which the Society is governed, there is a 
statutory or public duty ‘imposed on it, 
and the enforcement of which is being 
sought. It would be clear that the Co- 
operative Society will be amenable to 
writ jurisdiction only in cases relating to 
performance of legal obligations and 
duties imposed by a Statute creating a cor- 
responding legal right in one. (Para 4) 


(B) Constitution of India, Article 226 
— Writ against co-operative society — 
Dismissal of employee by society — Writ 
if can issue — (M. P. Co-operative Socie- 
tles Act (17 of 1961), S. 55). 


The High Court can issue an appro- 
priate writ, direction or order against a 
Co-operative Society or its officer, who 
has, in violation of the Act or rules or 
bye-laws, dismissed its employee or ter- 
minated his services, for reinstatement 
with or without back wages. 1975 Lab IC 
750 (FB) (Madh Pra), Foll (Para 8) 


(C) Constitution of India, Article 226 
~ Alternative remedy — Violation. of 
Section 55 (1) of M. P. Co-operative Socie- 
ties Act, 1960 — Availability of remedy 
under the Act does not bar the invoking 
of writ jurisdiction in a proper case, 

(Para 6) 

Cases Referred: Chronological Paras 
AIR 1976 SC 888 = 1976 Lab IC 576 3 
AIR 1975 SC 1329 = 1975 Lab IC 819 3 
AIR 1975 SC 1331 = 1975 Lab IC 881 3 
1975 Lab IC 750 = 1975 MPLJ 290 (FB) 
7 

AIR 1969 SC 1306 = (1969) 3 SCR 773 4 
AIR 1961 Madh Pra 289 = 1961 Jab LJ 


786 . 2 
AIR 1959 Madh Pra 218 = 1959 Jab LJ 
459 2 
H. N. Upadhyaya, for Petitioner: 

R. D. Jain, for Respondents. 

’. BAJPAI, J.:— This reference stems 
from a‘humdrum case of an employee of 
a Co-operative Marketing Society, whose 
services have been brought to an end by 
accepting his resignation and thereafter 
the: employee had taken practically ` all 
possible alternative stands. by Saying that 
firstly he had not at all submitted any 


Ramswarup v. M. P. State Co-op. M. Federation (FB) 
Commission‘ or the Life Insurance Corpo- © 
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resignation; or if there is any, the same 
must be forged or even if it bears his 
signature, he had simply written the same 
and kept it and never intended to submit 
it to the authority for acceptance. Ac- 
cording to him, it was nothing but a sur- 
prise as to how the game could reach the 
authorities for further action. However, 


.we are at present not concerned with the 


facts of the case inasmuch as only the 
following three questions of law have 
been referred for being answered by us 
and we have to confine ourselves to the 
same: 

(i) Whether Co-operative Society, re- 
gistered under the M. P. Co-operative So- 


“cieties Act is a statutory body ? 


Gi) Whether a writ of mandamus, 
direction or order can be issued under 
Article 226’of the Constitution by a High 
Court against a Co-operative Society re- 
gistered. under M. P. Co-operative Socie- 


-ties Act, 1960 ? 


Gii) Whether the High Court can issue 
an appropriate writ, direction or order 
against a Co-operative Society or its offi- 
cer, who has, in violation of the Act or 
rules or bye-laws, dismissed its employee 
or terminated his services, for reinstate- 
ment and/or with back wages? (sic) 

2. The Division Bench of this 
Court was inclined to make this reference 
in view of certain observations in Dukhoo- 
ram v. Co-operative Agricultural Associa- 
tion Ltd., Kawardha, AIR 1961 Madh Pra 
289 and Ramnath Sharma v. State of 
Madhya Bharat, AIR 1959 Madh Pra 218, 
which prima facie appear to be divergent. 
In AIR 1961 Madh Pra 289 (supra) it has 
been observed and held by the Division 
Bench of this Court that a Co-operative So- 
ciety registered under the M. P. Co-opera- 
tive Societies Act is an authority within 
the meaning of Art.12 of the Constitution 
of India. However, in AIR 1959 Madh 
Pra 218 (supra), it was held by another 
Division Bench of this Court that a Co~ 
operative Society, registered in accord- 
ance with the provisions of the M.-P. Co- 
operative Societies Act, cannot be treated 
as an authority within the meaning of 
Article 12 of the Constitution of India and 
as such will not be amenable to writ juris- 
diction. According to the Division Bench, 
a Co-operative Society registered under 
the provisions of the Co-operative Socie- 
ties Act is not a statutory body. In this 
back-ground, his reference thas arisen 
and we shall deal with all the three ques- 
tions referred. to us for being answered. 

3. . Before any -institution can be 
said to be a statutory body, it must be 
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existence to the Statute. This is the pri- 

ary thing ‘which has to be seen for de- 
iding.the first question. It will be neces~ 
sary to mark a distinction between an in- 
stitution which is not created by or under 
a Statute but is governed by certain sta- 
utory provisions for the proper mainten- 
ance and administration .of its affairs, and 
the one which is created by the Statute 
and owes its existence to-the same.. We 
come across a. number = of ` institutions 

hich though not created by or under any 
tatute, are after formation governed by 
certain statutory provisions regulating 
their affairs. .Simply. by doing so, they 
do not become statutory . bodies, For 
mee, a company. being incorporated in 
accordance. with the . provisions ,, of the 
' [Companies Act cannot be. aaid to be’ ‘a body 
created by. the Companies Act. | A com- 
pany- so registered and. “incorporated , in 












body because it is not created by the Sta- 
tute. It is nothing but a body created in 


the case of a Co-operative Society. ` Ac- 
cording to the requirements of law, for 
the time being in force, certain number 
of persons form a Society with certain 
aims and -objects. That Society requires 
registration in accordance with the provi- 
sions of the M. P. Co-operative Societies 
Act. After having been so registered; it 
becomeg liable for following certain rules, 
regulations ‘and directions framed and 
issued under: the provisions of the Co-ope- 
rative Societies Act. But such a Society 
is not created by the provisions of the 
M. P. Co-operative Societies Act itself. It 
still remains a body which, after having 
come into existence, is governed in ac- 
cordance with the provisions of ‘certain 
statute. It does not . have ʻa statutory 
character like the Oil and Natural Gas 
Commission or the Life Insurance Corpo- 
ration, which institutions: owe their exist- 
ence to the Statute itself and have been 
created by the Statute. For the afore- 
said provisions, we rely on the: observa- 
tions made by their Lordships of the Su- 
preme Court in Sukhdev Singh v. Bhagat- 
ram Sardar Singh Raghuvanshi, AIR 1975 
SC 1331 and Sabhajit Tewary v. Union 
of India, AIR 1975 SC 13829. An unre- 
ported decision D/-. 12-12-1975 of the Su- 
preme Court in Civil Appeal No. 1543 of 
1974. = (since reported in AIR 1976 SC 
888), (Executive Committee of Vaish De- 
gree College, Shamli v. Lakshmi Narain) 
algo supports the aforesaid view. 
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created by a Statute and must owe its” 
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4.: . As regards the second question 
whether a writ of mandamus, direction or 
order can be issued under Article 226 of 
the Constitution of India by a High Courf 
against a Society registered under Madhya 
Pradesh Co-operative Socleties Act, 1960, 
it is apparent that, as observed by us ear- 
lier, a Co-operative Society. registered 


„under the provisions of Madhya~ Pradesh 


Co-operative Societies Act does not fall 
within the definition of the term “other 
authorities” as stated in Article 12 of the 
Constitution and is not dá statutory body. 
Therefore, it will suffice to observe that 
normally such societies will-not be amen- 
able to writ jurisdiction of the High Court 
except.in cases where according.to the 
provisions of the statute or rules or regu- 
lations . framed under the Act -by which 
the Society is governed; there is a statu- 
tory or..public duty imposed on #, and 
the enforcement of which is being sought 
Article 226 of the Constitution provides 
that, every High Court shall have power 
to issue to’ any person: or authority orders 
or writs in the nature of habeas corpus, 
mandamus ete. for the enforcement . of 
any of the rights conferred by Part DI 
of the Coristitution and for any other pur- 
pose. It is well understood that a man- 
damus lies to secure the performance of 
public or statutory duty, in the perform- 
ance of which one, who applies for it, hag 
a legal right and interest. For the rea- 
sons stated above, the condition precedent 
for issue of a mandamus will be that there 
must -hbe a legal right to the performance 
of a legal duty. An order of mandamus 
is nothing but a command directed to a 
person, Corporation or Tribunal requiring 
them to do a particular thing which per- 
tains to their office and is in the nature 
of public duty. It is, however, not neces- 
sary that the person or the authority on 
whom the statutory duty is imposed, must 


‘be a public officiel or an official body. We 


rely on Praga Tools Corporation v. C. V. 
Imanual, AIR 1969 SC 1306 in this res. 
pect. -But if there is a statutory obliga- 
tion in respect of any subject-matter on 
the society to carry out the.same and the 
Society fails to do-so, or acts in contra- 
vention of the same, it may be a proper 
subject-matter for issuing à writ in ap- 
propriate cases commanding compliance 
of the statutory requirements. In other 
words, so long as no case is made out of 
any ‘breach of statutory provisions or 
existence of legal right in one, ‘who claims 
the writ, and a legal: obligation i in the So- 
ciety to do something, no writ can be 
issued against the Society. Whenever, if 
is pointed out that any- statutory provi- 
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sions requiring the Society to act in a 
particular manner creates a right or inte- 
rest in favour of the person concerned, 
it will be permissible for such person . to 
approach the High Court for seeking the 
writ of mandamus to direct. the Statute 
and not to commit breach of the same. 
Thus, we would like to make it clear that 
the Co-operative Society will be amen- 
able to writ jurisdiction only in cases re- 
lating to performance of legal obligations 
and duties imposed by a Statute creating 
a corresponding legal right in one. 


5, As regards the third question, 
whether the High Court can issue writ, 
direction or order against Co-operative 
Society or its officer, who has, in viola- 
tion of the provisions of the Act or rules 
or bye-laws, dismissed -its employee or 
terminated his service, the observations 
made in the context of the second ques- 
tion make it clear that in such cases, 
where the dismissal or termination of ser- 
vice is in contravention of the statutory 
provisions, writ can be issued if a proper 
case is made out for interference and the 
High Court is inclined: to exercise its dis- 
cretionary powers in the subject-matter 
before it. Whenever, there is a statutory 
requirement directing the Society to per- 
form the same, and if the Society does 
not obey it and acts in violation of the 
same, the person who comes to the Court 
Claiming a writ does not come for the 
performance of the contract of service, 
but virtually comes for the enforcement 
of his legal rights, created in his favour 
by virtue of ‘the provisions of the Statute, 
directing the Society to act in a particular 
manner. Jt may be true that there might 
be a contract of service between the So- 
ciety and its employee, but such aspects 
of the employment which are governed 
by the Statutory provisions will always 
be an appropriate subject-matter for 
issuing’ a writ, if there ig any failure on 
the part of the employer-Society to per- 
form the legal obligation or any action is 
taken in violation of the statutory provi- 
sions. Under the common lew, the Court 
will not ordinarily force an employer to 
retain the services of an employee whom 
it no longer wants to continue in employ- 
ment ‘but this rule ig subject to certain 
well recognised exceptions. It is always 
open to the Courts in appropriate cases to 
declare that as the dismissal from service 
was in contravention of the Statutory 
provisions, the person so dismissed con- 
tinues to rémain in service, even though 
by so doing the Court forces the employer 
to continue to employ the servent whom 
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it does not desire to employ. Where the 
relationship between. .the employer and 
the employee- is governed by Statute or 
subordinate legislation, ithe termination of 
service, which is the same thing as -re- 
pudiation,. may in given situation be null 
and void because it was done in violation 
of the statutory provisions. In that event, 
it will not have the effect of putting an 
end to the contract of service and the em- 
ployee will be entitled to a declaration 
that his services would continue. The 
doctrine that “contract of personal service 
cannot be specifically enforced” will not 
stand in way to the employee because the 
termination. itself being null and void, 
there was no repudiation at all in the eye 
of law-and as such, there was no ques- 
tion of enforcing specific performance of 
the contract of employment. What the 
employee -would be claiming in such a 
case is not the enforcement of a contract 
of personal service but declaration of the 
statutory invalidity of the act done by 
the employer. 

- 6 For instance, Section 55 of the 
M. P. Co-operative Societies Act en- 
visages certain statutory obligations in 
respect of the terms of employment and 
working conditions. The Registrar has 
empowered to frame rules governing the 
terms of employment in certain cases of 
employment by the Society or class of 
societies. The provisions of’ Section 55, 
sub-section (1) of the M. P. Co-operative 
Societies Act contain a mandate that the 
Society shall comply to such. rules or 
orders issued by the Registrar. Section 55 
(2) provides a forum for deciding a dis- 
pute regarding the terms of employment, 
working conditions and the disciplinary 
action taken by the Society which may 
arise between the Society and its emplo- 
yee, However, this does not mean that 
due to availability of this alternative re- 
medy, the jurisdiction under Article 226 
of the Constitution can never be invoked 
in proper cases where the violation of the 
provisions of Section 55 (1) is apparent. 
The text of Section 55 is reproduced be- 
low :— 


"55. Registrar’s power to determine 
terms of employment in societies :— 

` (1) The Registrar may from time to 
time-frame rules governing the terms of 
employment and worknig conditions in a 
society or a class of societies and the so- 
ciety or the class of societies to which 
such terms of employment and of work- 
ing conditions are applicable shall comply 
with the order that may be issued by the 
Registrar in. this behalf. 
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(2) Where a dispute including a dis- 
pute regarding terms of employment, 
working conditions and disciplinary action 
taken by a society, arises between a so- 


ciety and its employees, the Registrar or 


any officer appointed by him, not below 
the rank of Assistant Registrar, shall de- 
cide the dispute and his decision shall be 
binding on the society and its emplovees.” 
(underlining is ours).* 
Thus, when according to the rules framed 
under Section 55 (1) of the Act or direc- 
tions issued by the Registrar in exercise 
of powers thereunder, there are provisions 
governing the terms of employment of 
any servant of the society and they pro- 
bit the society from dismissing its em- 
ployees without complying the require- 
ments ag stated in the rules and if the 
society terminates the services of its em- 
ployee without complying the same, the 
employee concerned can always approach 
the High Court for enforcing the legal 
right, which has been created in his fav- 
our due to the corresponding legal obliga- 
tion and duty imposed on the society to 
act in a particular manner. Such an em- 
ployee will approach the Court not for 
enforcement of contract of service but for 
the enforcement of the legal right created 
in his favour by virtue of the provisions 
that he could not be dealt otherwise in 
the matter of his employment in violation 
of the provisions of the rules. However, 
if there is no such rule or statutory provi- 
sions regarding the terms of employment 
of a particular employee, the same. will 
be definitely governed by the general law 
f master and servant and since it will not 
be a case of breach of any statutory pro- 
vision or failure to perform legal obliga- 
tion or legal duty imposed by law, such 
an employee cannot approach the High 
Court for claiming a writ for reinstate- 
ment or directions to the Society to deal 
with him in any particular manner. 

4. The decision reported in Jai- 
prakash Mudaliar v. A. C. Choubey, 1975 
MPLJ 280 = (1975 Lab IC 750) (FB) also 
supports the view we have taken in the 
earlier paragraphs. A Full Bench of this 
Court in the aforesaid case had observed, 
while dealing with the case of a Principal 
of a private college affiliated to Ravi- 
shankar University, that appointment and 
termination of services of a Principal or 
teacher of the private college was not a 
pure matter of contract but was also an 
item covered by the College Code which 
has the force of law. If any action was 
takon by Wie Goversing Pedy cre am 


*There is no underlining in copy. - 
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liated college in breach of the provisions 
of the college Code, the aggrieved person 
could have recourse to have an action by 
a writ petition. : 

8. For these reasons, we answer 
the first question in the negative, the 
third question in the affirmative and the 
second question as follows :— r 

“Writ can be issued in such cases 
where the Society has nòt carried out any 
legal obligation or has acted in violation 
of any statutory provisions.” 

Answer accordingly. 
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Brij Behari Gupta, Petitioner v. L. L. 
Khare and another, Respondents. 

Miscellaneous Petition No. 951/73, DJ- . 
27-2-1976. 

(A) Constitution of India, Articles 226, 
227 — M.P. Co-operative Societies Act 
(17 of 1961), Sections 64, 2 (u) — Alterna- 
tive remedy — Writ petition to quash 
order rejecting nomination for election for 
membership of Managing Committee of a 
Society — Alternative remedy under the 
Act if available — Writ petition if barred. 

In view of the definition of the word 
“Officer” in Section 2 (u) of the Act which 
includes a member of the Managing Com- 
mittee of a Society, disputes arising in 
connection with election of a member of 
Committee fall within the purview of 
Section 64 (1) and a Registrar is compe- 
tent to decide them. But a dispute re- 
lating to rejection of a nomination paper 
for election for mémbership would not 
fall under Section 64 (1) in view of pro- 
viso to Section 64 (2) (v) which makes a 
distinction between a dispute relating to 
any matter arising out of the election 
process and a dispute relating to the elec 


‘tion itself after the process is completed 


and oustg the jurisdiction of the Regis- 
trar to deal with a dispute relating to a 
matter before the election process itself 
is completed and the result of the election 
ts declared. ; 

Where the petitioner whose nomina= 
tion paper for election for membership of 
Managing Committee of a Society was 
rejected by the Returning Officer, filed a 
writ petition for quashing the order of 
rejection before the election process was 
completed and the results were declared 
and also obtained an order staying the 
election. 


DT/DT/A$41/76/VSS 


1976 


Held that. the writ petition was main- 
tainable as no. alternative remedy under 
Section 64 (1) of the Act was available at 
that stage and that it would be improper 
to throw it out at this stage and direct the 
petitioner to seek his remedy before the 
Registrar after declaration of result. 

(Paras 8, 9) 

(B) Constitution of India, Articles 226, 
227 — Bye-Laws of Society, Bye-Law 
12-A (i) (f) — Writ petition to quash order 
rejecting nomination paper for election on 
ground of disqualification under Bye- 
Law 12-A (i) (f) — Validity. 

The expression “is interested directly 
or indirectly in any contract” in Bye-law 
12-A (i) (f) meang that the petitioner- 
candidate holds an interest in any con- 
tract with the Society at the material 
time, that is, at the time of election. It 
does not and cannot mean that carrying 
on: of business with the Soclety at any 
time would disqualify such person from 
the membership of the Committee for all 
times. (Para 15) 

Thus, where the petitioner’s nomina- 
tion paper for election for membership of 
Managing Committee of a Society was 
rejected on ground of disqualification 
under Bye-law 12-A (i}(f) but the peti- 
tioner who had an interest in a printing 
press, did some printing work for the So- 
ciety and the printing bills were paid 
away before the election and there was 
no subsisting contract for printing work 
for the Society, Held that the order of 
rejection was wrong. Order quashed. 

(Para 16) 

R. P. Agarwal, for Petitioner; S. K. 
Dixit (for No. 1), V. S. Pandit (for No. 2) 
and R. P. Ravi (for No. 5), for Respon- 
dents P. G. Pathak, for Intervener. 

S. M. N. RAINA, J. :— This is a peti- 
tion under Articles 226 and 227 of the 
Constitution. 


2. The Jabalpur Wholesale Consu- 
mer Co-operative Society Ltd, Jabalpur 
(hereinafter referred to as ‘the Society’) is 
a consumer co-operative society duly re- 
gistered under the Madhya Pradesh Co- 
operative Societies Act, 1960 (hereinafter 
referred to as ‘the Act’). 

- 3 The petitioner is a shareholder 
of the Society and is also a member of 
its Maneging Committee. Respondent 
No. 1 who was appointed Election Officer 
to conduct the elections of the Society 
issued ‘general notice (Annexure P-1) 
notifying the programme of election of 
the members of the Managing Committee 
of the Society. According to the said pro- 
gramme the election of the members of 
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the Managing Committee was to be held 
on 16th of December, 1973 at the Annual 
General Meeting of the Society. The 
date fixed for filing nomination papers 
for the members of the Committee was 
8-12-1973; the date of scrutiny was 10-12- 
1973 and the last date for final withdrawal 
was 12-12-1973. 


4, The petitioner filed his nomina- 
tion paper on 6-12-1973 for the member- 
ship of the Managing Committee. The 
nomination paper of the petitioner was, 
however, rejected by the respondent No. 1 
vide Annexure P-2 on the ground that he 
was disqualified for being a candidate at 
the election. The contention of the peti- 
tioner is that his nomination paper was 
wrongly rejected by respondent No. 1 
without affording any opportunity to the 
petitioner of being heard in the matter, 
The petitioner, therefore, filed this peti- 
tion praying that the order of rejection 
may be quashed and the petitioner may 
be allowed to contest the election for. 


. Membership of the Committee. 


5. Rule 40 of the Madhya Pradesh 
Co-operative Societies Rules (hereinafter 
referred to as ‘the Rules’) provides that 
a Society may for the purpose of elec- 
tion of the members to its committee 
divide its membership into different 
groups on a territorial or any other basis 
and the bye-laws of such a society may 
specify the number or proportion of the 
membera of the committee who may be 
elected to represent each such group on 
the committee. Under Bye-law 12 of the 
Society, 4 members are to be elected by 
the primary consumer societies; one mem- 
ber is to ‘be elected by marketing and 
other societies while 4 members are to be 
elected from amongst the individual share- 
holders, The petitioner was a candidate 
for election as one of the four members 
to be elected as representatives of the 
individual shareholders of the Society. We 
are told that the election of the repre~ 
sentatives of the other two groups has 
already taken place and the learned coun- 
sel for the petitioner made it clear that 
the petitioner did not chellenge their 
election. He merely challenged the elec- 
tion of the members representing the 
third group. It was further not disputed 
before us that 5 persons including the 
petitioner had filed their nomination 
papers for 4 seats. As the petitioner's 
nomination paper was rejected the other 
4 candidates, namely, respondents 4 to 7 
could be declared as duly elected, but 
their election has been stayed by order of 
this Court dated - 15-12-1973, 
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8. Before we proceed to deal with 
this petition on merits, we would like. to 
consider the preliminary objection . that 
this petition is liable to be dismissed on 
the ground that it was open to the peti- 
tioner to pursue the alternative remedy 
before the Registrar, Co-operative Socie- 
ties, under Section 64 of the Act. Under 
sub-section (1) of Section 64 of the Act, 
the Registrar is competent to decide 
disputes erising in connection with the 
election of any officer of the Society. 
The word “officer” as defined in clause (u) 
of Section 2 of the Act includes a mem- 
ber of the Committee and, therefore, elec- 
tion of a member of the Committee falls 
within the purview of Section 64. Learn- 
ed counsel for the petitioner, however, 
urged that in view of the proviso to 
clause {v}. of sub-section (2) of Section 64 
of the Act a dispute relating to rejection 
of a nomination paper would not fall 
within the purview of sub-section (1) of 
Section 64. The said proviso. reads as 
under : 

“Provided that any matter arising out 
of election proceeding between the period 
commencing from the announcement of 
election programme and ending with the 
declaration of results shall not be deemed 
to be dispute for the purpose of. this 
clause.” ’ 


7. It appears to us that the pro- 


viso has not been happily worded and its . 


language is rather involved, It cannot be 
construed to mean that the Registrar is 
not competent to decide any dispute re- 
lating to a matter arising out, of election 
proceedings between the’ ‘period comment- 
ing from the.announcement of the elec- 
tion programme and ending with the de- 
claration of result because a dispute in 
connection with the election.of an officer 
of the Committee must necessarily . relate 
to any such matter. 


8. . In our view the proviso makes a 
istinetion between a-dispute relating to 
y matter arising out of the election pro~ 
cess and. a dispute relating to the election 
itself after the process is completed and 
thus ousts the jurisdiction of the Regis- 
trar to deal with a dispute pertaining to 
any such matter before the election pro- 
cess itself is completed and the result of 
the election is declared. Once the. elec- 
tion process is completed and the- result 
is declared a marty aggrieved by the elec- 


tion can approach the Registrar for de- 


ciding the election dispute which would 
aturally include all disputes relating to 
various matters connected with the pro- 
cess of election. 
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9. . It appears that in the instant 
case the petitioner approached the Court 
before the. election process was completed 
and the results were declared and he also 
obtained an order from this Court dated 
15-12-1973 staying the election of the 4 
directors from: amongst the individual 
shareholders. Looking to the stage at 
which the petitioner approached this 
Court, it is obvious that. the Registrar was 
not competent to deal with a dispute of 
this nature and as such it cannot be said 
that the alternative remedy under sub- 
section (1) of Section 64 of the Act was 
available to the petitioner when he filed 
this petition. It is.a different matter that 
the Court may not entertain such a peti- 
tHon and direct the petitioner to approach 
the Registrar under sub-section (1) of 
Section 64 after the election process is 
completed and the result is declared: but 
in the instant case the petition was ad- 
mitted for hearing and. stay was granted. 
It would not, therefore, be proper to 
throw it out now at this stage on the 


` ground that the petitioner can seek his 


remedy before the Registrar after the de- 
claration of the result. We, therefore 
proceed to consider the petition. on merite. . 

10. The election officer has- re- 
corded reasons for rejecting: the nomina~ 
tion paper of the petitioner in the follow- 
ing terms in his order dated 10-12-1973 
(Annexure P-2) which was recorded on 
the nominashon paper itself: 


‘ stt rama ga A arafa BY fir meara 


A dere % ara sa fea firat 2 1 aean qa 


Å qafa Fa er car gerd er gear 
gamit à po-o SY TT at aT a yer) 
ar te feat g aa: pisqualtiicatag c] aq- 
are eT I . 


11. The Returning Officer did not - 
specify the provision under which ‘the 
disqualification was ‘incurred; but it would 
appear from the order of the Returning 
Officer that the petitioner was held to be 
disqualified under Bye-law 12-A (i) (£ of 
the Bye-laws of the Society which ig re- 
produced below: ` 

“12-A. Disqualification for member- 
ship of the committee. 

(i) No person shall be eligible for 
election as a member of the managing 
committee of the store if he— 

(f) is interested directly or indirectly 
in any contract made with the store or 
in any sale or purchase made by the 
store private or in auction or in any con~ 
tract or transaction of the store (other 
than investment or borrowing).” 
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12. In paragraph 2 of the return 
filed on behalf of the respondent No. 1 it 
is stated that on 12-7-1973 the petitioner 
had received a cheque for Rs. 114/- from 
the Society towards the costs of printing 
letter forms and “Warshik Sammelan 
Suchi” on behalf of the Shubhchintak 
Press, Jabalpur in which the petitioner 
holds an interest as a partner. Although 
the Election Officer seems to have ad- 
judged: the dispualification mainly because 
of the aforesaid transaction, respondent 
No. 5 has filed a statement showing the 
payments by the Society in respect of the 
printing bills of Shubhchintak Press vide 
Annexure 5-R:1. In the said statement 
as many as 12 transactions are mentioned 
the last one being dated 4-8-1973. It was 
not disputed before ‘us that this bill was 
paid off in September, 1973. These tran- 
sactions between ‘the Society and the 
member were not disputed before us by 


the learned counsel for the petitioner;. 


but his contention was that there was no 
transaction between the Press and the 
Society thereafter and thus there was no 
subsisting contract between. the petitioner 
and the Society on the date of filing of 
the nomination ‘paper or at any time dur- 
ing the entire period of election. 


13. The fact that there was no 
transaction after September, 1973 between 
the petitioner and the Society was not 
disputed before us and so also the fact 
that no amount on account of any such 
transaction was outstanding or was paid 
to the petitioner at any time after Sep- 
tember, 1973. The petitioner cannot, 
therefore, be said to be interested in any 
contract with the Society whether direct- 
ly or indirectly at the time of the elec- 
tion. - ` 

14. Learned counsel for respon- 
dent No. 5, however, urged that for the 
purpose of incurring a disqualification 
under Bye-law 12-A it is immaterial that 
there was no subsisting contract between 
the petitioner and the Society at -the time 
of the election. According to bim, the 
mere fact that the petitioner was at one 
time. interested in certain contracts with 
the Society prior to the election, was 
sufficient to disqualify him under the said 
bye-law. We do not, however, find any 
merit in this contention. 

15. The expression “is katarata 
directly or indirectly in any contract” in 
sub-cl (H of cL (i) of Byé-law 12-A 

learly means that the petitioner’ holds 


an interest in any contract with the Sœ: 


ciety'at the material time,:that-is, at the 
time of the election. Such a construction 


Brij Behari v. L. L- Khare (S. M. N, Raina J) 
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is warranted not only by the language of 
the aforesaid bye-law but also by the 
object . thereof. The object of the bye- 
law is that a person who holds a personal 
interest in a contract- with the Society 
should not be eligible for the membership 
of the Committee, because by holding 
such office be could be able to advance 
his own interests to the detriment of the 
society. This naturally means that a per- 
son seeking election to the membership of 
the committee must severe all business 
relations with the Society. It does not 
and cannot mean that carrying on of busi- 
ness with the Society at any time would 
disqualify such person ‘from. the member-~ 
ship of the committee for all times.: . ' 

“16... We, therefore, hold- that: the 
petitioner was: not. disqualified for- the 
membership -of the Committee under Bye- 
law. 12-A and the Returning Officer was 
clearly in error in rejecting his: nomina- 
tion paper on this ground. . No- attempt 
was made to justify the falecHon’ on any 
other ground before us, 


. 17. ` It was urged before us ‘that if 
the rejection of the nomination paper of 
the petitioner is quashed, this Court may 
direct the Election Officer to proceed with 
the process of election from the stage of 
scrutiny‘ of nomination papers upto the 
date of final election; but this cannot be 
done for the simple reason that entire 
election is a continuous arid an integrated 
Process and it cannot be carried out in 
two separate parts. Sub-rule (2) of R. 41 
lays down that not less than 10 days be- 
fore the date fixed for annual General 
Meeting the Returning Officer shall paste 
a notice on the Notice Board of the So- 
ciety stating the number of members to 
be elected and the entire programme of 
the election. The Election Officer did fix 
a programme and since the election of this 
group could not be completed because of 
the stay granted by this Court by order 
Gated 15-12-1973, the election of this 


‘group will have to be held afresh in ac- 


cordance with the Rules. - 

18. The petition is, therefore, 
hereby allowed. The impugned order re- 
lating to rejection of the nomination paper 
of the petitioner is hereby quashed and 
consequentially . the entire process of elec~ 
tion ‘pertaining’ to election ‘of the 4 direc- 
tors’ from amongst the', individual share- 
holders is’ hereby quashed. Necessary 
action; will now be taken afresh for the 
election: of the 4 directors in. accordance 
with law. We make no order as to costs 
of this petition in the circumstances of 
fija cee anid hereby direct that Rie ae 
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curity amount shall be refunded to the 
petitioner, 
Petition allowed. 





AIR 1976 MADHYA PRADESH 160 
(GWALIOR BENCH) 
FULL BENCH 


SHIV DAYAL, C. J. 
. U. N. BHACHAWAT AND 
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Ramgopal Kanhaiyalal, Appellant `v. 
Chetu Batte, Respondent, 

Second: Appeal No. 207 of 1971, D/- 
26-2-1976.* 

(A) M. P. Land Revenue Code. (20 of 
1959), Sections 257 (x), 250 — Ambit of 
sections — Suit by Bhumiswami for de- 
claration of title and possession — Juris- 
diction of Civil Court, if excluded under 
Section 257 (x). (Civil P. C. (1908), S. 9). 

Section 250 provides for a remedy at 
the hands of the Tahsildar for restoration 
of possession, when a Bhumiswami is im- 
properly dispossessed, that is, without due 
process of law. Section 257 (x) excludes 
the jurisdiction of the Civil Court to 
challenge “any decision regarding re- 
‘instatement of a Bhumiswami, improper- 
ly dispossessed under Section 250”. In 
both these provisions, the subject-matter 
of enquiry is possession not title. Having 


regard to the language of Section 250 and 


the scheme of the Land Revenue Code, 
the question before the Tahsildar whe- 
ther the applicant is Bhumiswami will be 
merely ancillery and incidental, which 
will be decided on the basis of the re- 
venue record. AIR 1966 SC 1718, Follow- 
ed. (Paras 9, 11) 
Determination of the question of title 
is the province of the Civil Court and un- 
less there is any express provision to the 
contrary, exclusion of the jurisdiction of 
the Civil Court cannot be assumed or im- 
plied. The scheme of the Code consistent- 
ly preserves the jurisdiction of the Civil 
Court to decide questions of title and that 
furisdiction is not excluded. ` 
(Paras 10, 12) 
Thus, a Bhumiswami is not bound to 
avail himself of the speedy remedy pro- 
vided in Section 250 of the Code. It is 
-open to him to take recourse to the sum- 
mary remedy under Section 250, or even 


(From order of S. K. Jain, Addl. Dist. J., 


' Vidisha in C. A, No. 249-A of 1971, DI- 


16-3-1971). 
DT/DT/B68/76/8SG 


Ramgopal v; Chetu Batte (FB) (Shiv Dayal C. J.) 


A.L R 


without it straightway bring a suit in the 
Civil Court for declaration of- his title and 
possession. Even if there has been a de- 
cision under Section 250 by a Revenue 
Court, the party aggrieved may institute 
a civil suit to establish his title to the 
disputed land. AIR 1967 Madh. Pra 14, Ap- 
proved; AIR 1971 sc 2320, Distinguished. 

: (Para 17) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2320 = (1971) 2 SCR 163 
3, 7, 8, 16 
AIR 1967 Madh Pra 14 = 1964 Jab LJ 707 
1, 3, 5, 7, 17 

AIR 1966 SC 1718 = 1966 Jab LJ 1022 
9, 10, 11 
H: G. Mishra, for Appellant; A. R. 

Naokar, for Respondent. 


SHIV DAYAL, C. J. :— The questions 
referred to this Full Bench are whether 
the Civil Court cannot take cognizance of 
a suit instituted by Bhumiswami on the 
basis of his title, against a trespasser; and 
whether the decision in Nathu v. Dilbande 
Hussain, AIR 1967 Madh Pra 14, is no 
longer good law. 


2. Chetu brought the suit against 
Ramgopal on the averment that he is the 
Bhumiswami of survey No, 138/3 (area 5 
Bighas 9 Biswas) of village Kulhar, Tahsil 
Basoda. On or about July 15, 1963, the 
defendant wrongfully took possession of 
the suit land. The plaintiff used to earn 
about Rs. 150/- per year from the yield 
of the suit land. The defendant’s case 


_ was that the plaintiff had entered into a 


contract with him to sell the suit land to 
him for Rs. 900/- He paid Rs. 900/- to the 
plaintiff and the plaintiff delivered pos- 
session to him. The plaintiff promised to 
execute a deed of sale in his favour but 
later on refused to do so. The learned 
Civil Judge, Class II, Basoda, rejected the 
defendant’s plea and held that he wrong- 
fully dispossessed the plaintiff from the 
suit land, Accordingly, he passed a decree 
for possession in favour of the plaintiff 
against the defendant. The -defendant’s 
appeal was dismissed by the Additional 
District Judge, Vidisha. 

3. The defendant preferred this 
second appeal. When it came up for 
hearing before a Single Judge, learned 
counsel for the appellant contended that 
the suit was barred by the provisions con- 
tained in clause (x) of Section 257 of- the 
M. P. Land Revenue Code, 1959 (herein- 
after called the Revenue Code): -He re- 


‘led on their Lordships’ decision in Hatti 


v. Sunder Singh, AIR 1971 SC.2320 and 
urged that the view taken in Nathu. `v. 
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of understanding the point raised in these 
writ petitions is to refer to Chapter VI 
of the Act which deals with dealers and 
the provisions contained in Section 27 
which occurs in that Chapter and deals 
with licensing of dealers. Sub-section (1) 
of that section states that save as other- 
wise provided in that Act, no person shall 
commence, or carry on, business as a 
dealer unless he holds a valid licence issu- 
ed in that behalf by the Administrator. 
Sub-section (2) states that a licence issu- 
ed under that section shall be in such 
form as may be prescribed, shall be valid 
for such period as may be specified there- 
in, may be renewed from time to time and 
shall be subject to such conditions and 
restrictions as may be prescribed, 


troduced by the Central Act 26 of 1969 
after the judgment of the Supreme Court 
in the former decision referred to above). 
Sub-section (3) states that every licence 
issued before the coming into force of the 
Act under Part XII-A of the Defence of 
India Rules, 1962, or under the Gold (Con- 
trol) Ordinance, 1968, would continue to 
be valid until the cancellation thereof 
under the Act.. Sub-section (4) enables a 
person-holding a licence at the commence- 
ment of the Act to continue to carry on 
the business and obtain a renewal of the 
licence. Sub-section (5) enables a person 
who intends to commence business after 
the commencement of the Act as a dealer 
to apply for a licence and obtain one, It 
is sub-section (6) of Section 27 which is 
important, Even at this stage, it is neces- 
sary to point out that sub-section (6) of 
Section 27 as it stood originally, was 
struck down as unconstitutional by the 
Supreme Court in the former decision re- 
ferred to already, on the ground that it 
constituted an imposition of unreasonable 
restriction on the fundamental right of a 
citizen to carry on business, Having struck 
down Section 27 (6), the Supreme Court 
also pointed out that the licensing scheme 
contemplated ‘by the rest of Section 27 of 
the Act itself could not be worked in 
practice and therefore observed— 


“It is, therefore, necessary for Parlia- 
ment to enact fresh legislation imposing 
appropriate conditions and restrictions for 
the grant and renewal of licences to deal- 
ers. In the alternative the Central Gov- 
ernment may make appropriate rules for 
the same purpose in exercise of its rule- 
making power under Section 114 of the 
Act.” . 

It is thereafter that the Central Govern- 
ment promulgated the Gold (Control) Am- 
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(the 
last of the requirements having been in-" 
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endment Ordinance, 1969, No. 6 of 1969, 


-which came into force on 3-7-1969, Sec- 


tion 27 (6) of the Act was replaced by a 


. new provision with retrospective effect 


from the date of the original Act itself. 
At the same time, on the very same date, 
the Gold Control (Licensing of Dealers) 
Rules, 1989 also were promulgated: Sec- 
tion 27 (6) (b) as amended, which alone 
is relevant in connection with the re- 
newal of licences provides as follows— 


“No application for the renewal of a 
licence to carry on business as a dealer 
Shall be. rejected unless the holder of such 
licence has been given a reasonable op- 
portunity of presenting his case and un- 
less the Administrator is satisfied that— 
(i) the application for such renewal has 
been made after the expiry of the period 
specified therefor, or (ii) any’ statement 
made by the applicant at the time of the 
issue or renewal of the licence was in- 
correct or false in material particulars, 
or (iii) the applicant has contravened any 
term or condition of the licence or any 
provision of this Act or any rule or order 
made thereunder or of any other law for 
the time being in force in so far as such 
law prohibits or restricts the bringing 
into or taking out of India of any goods 
(including coins, currency, whether Indian 
or foreign, and foreign exchange) or the 
dealing in such goods by way of acquisi- 
tion or otherwise; or (iv) the applicant 
does not fulfil the prescribed conditions.” 


3. As far as the rules are concern- 
ed, Rule 2 of the rules dealt with mat- 
ters to which regard shall be had before 
issuing a licence. Rule 3 dealt with mat- 
ters to be considered for the renewal of 
a licence and the same is as follows: 


“3. A dealer shall be qualified for the 
renewal of the licence held by him if he 
fulfils the following conditions, namely— 
(a) that the application has been made in 
the prescribed form at least one month 
before the expiry of the period of validity 
thereof; (b) that the prescribed fees for 
the renewal of the licence have been duly 
deposited; (c) that the premises where the 
applicant is on ‘business as a lic- 
ensed dealer continues to be suitable and 
secure for the carrying on therein of such 
business; (d) that no statement made by 
the applicant at the time of the issue or 
renewal of the licence was Incorrect or 
false in material particulars; (e) that no 
condition of the licence has been contra- 
vened by the applicant; (f) that the appli- 
cant has not contravened any provision of 
the Gold (Control) Act, 1968 or any rule 
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or order made thereunder or of Part 
XII-A of the Defence of India Rules, 1962, 
or of any other law for the 
time being in force -m so far 
as such law prohibits, restricts or regu- 
lates the bringing into or taking out of 
India of any goods (including coins, cur- 
rency, whether Indian or foreign and 
foreign exchange) or the dealing in such 
goods by way of acquisition or otherwise.” 
After clause (e) of the above rule, a new 
clause (ee) was introduced by way of 
amendment on 27-12-1972, as referred to 
already and that clause is as follows: 


“3 (ee), That the turnover of the ap- 
plicant in the twelve months immediate- 
ly preceding the date of application for 
renewal of the licence was too low. 


Explanation: For the purpose of this 
clause, low turnover means a turnover 
which is on the average, not more than 50 
grammes per month except where the ap- 
plicant satisfies the: Administrator that 
there are sufficient reasons for an average 
monthly turnover of lower than 50 
grammes.” 


It is the validity of the above rule that 
is challenged in these writ petitions. 


4. As I have pointed out already, 
the petitioners contend that this amended 
tule cannot apply to an application for 
renewal for the -year 1973, because the 
amendment came into force only on 27-12- 
1972, while all the applications for re- 
newal should have been made and were 
actually made on or before 30-11-1972, 
and to such applications this amendment 
ought not to have been given effect to. 
From one point of view, it is unnecessary 
to decide this question in the present writ 
petitions for the simple reason that the 
year 1973 is past, and during that period 
by virtue of the interim orders passed by 
this court the petitioners had been grant- 
ed renewal of licences and they had been 
functioning as dealers and therefore it 
may not be really necessary to consider 
this question now, though I am inclined to 
agree with the contention of the peti- 
tioners, I may also indicate one other rea- 
son why this amended rule could not be 
given effect toin respect of licences for 
the year 1973. As I have pointed out al- 
ready, all the applications for renewal 

- should have been made and were actually 
made by the petitioners on or before 
30-11-1972 and several other applications 
by other persons also had been made on 
or before that date. In between 30-11-1972 
and 27-12-1972. several applications for 
renewal had been ordered actually with- 


' for renewal can be made, 


A.LRE. 


out reference to this amended rule and 
only because of the fortuitous circumstan- 
ces or accident of the applications not 
having been disposed of before 27-12-1972, 


‘this amended rule came to be applied to 


those applications for renewal which re- 
mained undisposed of on 27-12-1972. This 
will be a practical ground’ for holding 
that the amended Rule 3 (ee) should not 
have been given effect to, to the applica- 
tions for renewal for the year 1973. As I 
have pointed out already, in view of the 
peculiar facts of these cases, namely, that 
the year 1973 is past and for that year the 
petitioners, by virtue of imterim orders 
passed by this court, had been granted 
renewal of licences and they had been 
carrying on business, it may not be ne- 
cessary to decide that question finally for; 
the purpose of these writ petitions, 


5. The real question is, whether 
the rule introduced by the amendment is 
really ultra vires and unconstitutional as 
offending Arts. 14 and 19 (1) (g) of the 
Constitution of India. I may immediately 
refer to the highly defective language in 
which the rule itself has been couched. I 
have extracted the rule in full The rule 
itself states that if the turnover of an 
applicant for renewal in the 12 months 
immediately preceding the date of appli- 
cation for renewal of the licence was too 
low, the application for renewal shall be 
rejected. In the first place, there is abso- 
lutely no guideline to the licensing autho- 
rities to decide, when a turnover can be 
said to be too low, Secondly, the turnover 
which is said to be too low is not to be 


. calctlated with reference to a standard or 


fixed or uniform period, but with refer- 
ence to variable periods. I have already 
drawn attention to Rule 3 (a) of the Rules 
which provides that an application for re- 
newal should be made at least one month 
before the expiry of the period of validity 
thereof. There is absolutely no provision 
whatever in the rules prescribing the ear- 
liest point of time at which the application 
Theoretically 
speaking, there is nothing to prevent a 
person applying for renewal of his Hcence 
for the year 1973 even in January 1972, 
since the rule only requires the minimum 
period that should elapse between the ap- 
plication for renewal and the expiry of 
the validity of the current licence. There- 
fore, depending upon. the particular point 
of time, at which an application is made, 
the rule will have to be applied different- 
ly to different individuals, because the 12 
months period has to be calculated back- 
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wards from the date of the application for 
renewal. If the rule is in force, certainly 
it will be open to an applicant to choose 
the best of 12 months period and file his 
application for renewal with reference to 
such a turnover, Cértainly that could not 
have been a satisfactory and fair method 
of dealing with the right of an individual 
to carry on his business, which is his fun- 
damental right under Art. 19 (1) (g) of the 
Constitution of India. i ' 


6. There is absolutely no guideline 
whatever for the licensing authorities to 
determine what is said to be ‘too low a 
turnover’. There is yet another factor 
which will make the rule work differently 
to different individuals depending upon 
the particular officer who deals with the 
application for the renewal of the licence. 
The explanation does not throw any light 
on what can be said to be ‘too low a turn- 
over’, On the other hand, all that the ex- 
planation says is that a turnover which is 
on the average not more than 50 grammes 
per month will be considered to, be a ‘low 


turnover’. On the face of it, ‘too low a ' 


turnover’ must be lower than the ‘low 
turnever’, that is, 50 grammes on an ave- 
rage per month. The result is, there is no 
indication whatever in the rules as to 
what turnover below 50 grammes average 
per month can be considered to be ‘too 
low a turnover’. Apart from this, the ex- 
planation itself confers an absolutely ar- 
bitrary power on the licensing authorities 
to treat ‘a low turnover’ as not ‘a low 
turnover’, if the applicant satisfies the 
licensing authority that there are suffi- 


cient reasons for an average monthly. 


turnover of lower than 50 grammes. Here 
again, there is absolutely no guidance 
whatever in the rules, It may be pointed 
out in this context thet the power to 
grant a licence and renewal thereof under 
Section 27 of the Act has been conferred 
on Assistant Collectors of Central Excise. 
The Assistant Collectors of Central Excise 
functioning in different regions deal with 
different applications for renewal and 
they may give effect to this explanation 
in different ways. As a matter of fact, the 
facts of the present cases themselves very 
strongly illustrate the possibility of cap- 
rice and vagary of individual Assistant 
Collector of Central Excise playing a vital 
part in dealing with the applications for 
renewal filed by different persons. In the 
affidavits filed in support of many of the 
writ petitions, the petitioners have given 
the names of five individuals in whose 


cases, according to the . petitioners, the- 
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turnover was nil, and the applications for 
renewal were granted, Though the coun- 
ter-affidavit filed on behalf of the respon- 
dents had not dealt with the cases of these 
persons, the files relating to those five in- 
dividuals have been produced before me 
by the learned counsel appearing for the 
respondents. One of the names actually 
mentioned by the petitioners in the writ 
petitions is one K. R. Sundaram Achari of 
Tiruppathur. With regard to him, his 
turnover for 1972 was only 15,392 gram- 
mes. In his explanation he stated that he 
was suffering from asthma for the past 4 
years (prior to 13-3-1973 the date of his 
explanation), that he was taking medical 
treatment for the same and that hence he 
could not do business during 1972. He also 
submitted a certain doctor's. prescription 
in support of his contention. The Assist- 
ant Collector Vellore Dn., Vellore, accept- 
ed this explanation and granted renewal 
of the licence. 


T. The second case referred to is 
one V. S. Basheer Ahmed of Tirupatthur. 
His turnover for the year 1972 was nil. 
In his explanation, he stated that he was 
suffering from stomach trouble and took 
medical treatment at C. M. C. Hospital, 
Vellore and hence he could not do any 
business during 1972, He also stated that 
on the date of his explanation in March 
1973, he was all right and that he would 
do more business, He had further stated 
at the personal hearing given by the As-' 
sistant Collector of Central Excise, Vel- 
lore, that he was suffering from ulcer for 
the past seven or eight years (prior to the 
personal hearing). He produced documents 
to prove his attendance at C. M. C. Hos- 
pital; Vellore. He assured that he would 
do more business in future. His applica- 
tion for renewal was granted by the As- 
sistant Collector of Central Excise, Vel- 
lore Dn., Vellore. 


8. The third case mentioned by 
the petitioners is one relating to M. A. 
Abdul Malik of Tirupatthur (wrongly 
mentioned by the petitioners as K. A. Ab- 
dul Malik). His turnover for the year 1972 
was nil. His explanation was that due to. 
his ill-health and attending to court 
cases, he could not do any business dur- 
ing 1972. He also stated that his building 
owner had filed a case in court to vacate 
the dealer’s premises and the court had 
ordered to vacate the premises in 1972 
and that he had shifted the deal- 
er’s premises in 1972 and start- 
ed business only at the end of 
1972. The Assistant Collector of Central 
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Excise Vellore Dn., Vellore, accepted this 
explanation and granted the application 
for renewal of licence. 


9. The fourth case mentioned by 
the petitioners is that of A. Poongavana 
Achari, Tiruvannamalai. He had transact- 


ed business in 1972 to the extent of 295—. 


259 gms. His explanation was that he had 
done gold dealer’s business for the past 14 
years (prior to his explanation), that due 
to ill-health and family affairs he could 
not attend the shop and that he would be 
doing more transactions for the year 
1973. He had also stated that his femily 
was depending upon the gold business and 
therefore he requested for renewal of the 
licence, His licence was also renewed by 
the same Assistant Collecter of Central 
Excise, Vellore Dn.. Vellore. 


10. The fifth case mentioned by 
the petitioners is that of B. Soganraj Jain, 
Gudiyattam, His transactions for the year 
1972 amounted to 523.965 grammes, His 


explanation for the low turnover for the © 


year 1972, was his ill-health. He produc- 
ed a medical certificate in support of his 
statement. At the personal hearing. ` he 
also stated that he had conducted upto 
1200 grammes in 1970, 1000 grames in 
1971 and that only in 1972 he was unable 
to do business due to the fact that he was 
not doing well. He also was granted the 
renewal of the licence by the same Assis- 
tant Collector of Excise, Vellore Dn., Vel- 
lore, 


IL The cases of some of the peti- 
tioners, whose applications for renewal 
of licences were rejected can now be con- 
trasted with those of the five individuals 
mentioned above. The petitioner in W. P. 
6392 of 1973, whose turnover was 126 
grammes in 1972 had stated before the 
Assistant Collector of Central Excise, 
Pondicherry that he was suffering from 
diabetes and blood pressure and that he 
had been under treatment during the pre- 
vious ‘year, that is 1972. He had also stat- 
ed that he had to conduct his son’s marri- 
age and for that he was having negotia- 
tions for about two months and that ham- 
pered this business. He further pointed out 
that from October 1972 to July 1973. he 
had transacted business upto 343 gram- 
mes, Notwithstanding this, the Assistant 
Collector of Central Excise, Pondicherry, 
stated that the explanation was not con- 


vineing and refused the renewal of the . 


licence. So also the petitioner in W., P. 
6172 of 1973 stated before the Assistant 
Collector of Central Excise, Vellore, that 
he was suffering from sugar complaint 
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‘ing sufficient 


A. LR. 


and that was the reason for his not hav- 
turnover. The petitioner 
in W. P. 6178 of 1973 also stated before the 
Assistant Collector of Central Excise, Vel- 
lore, that he was in the hospital during 
the last year (prior to his explanation) on 
account of illness and hence he could not 
attend to the business, The petitioner in 
W. P. 156 of 1974 had stated before the 
Assistant Collector of Pondicherry that 
due to the ill-health of his wife. he could 
not attend to the work and that he had to 
be with her frequently in the nursing 


- home at Pudukottai where she was under 


treatment, He further stated that from 
November 1972 till the date of his expla- 
nation he had transacted business upto 


» 1453-762 grammes. Notwithstanding this, 


the Assistant Collector of Central Excise, 
Pondicherry, stated that the transactions 
were not upto the margin in 1972, and 
that the explanation was not convincing. 
Similar cases can be multiplied. 

12. . It may also be noted that 
while the Assistant Collector of Central 
Excise had renewed licences in respect of 
persons whose turnover was nil, they had 


refused to renew the licence in cases 


where the applicants had shown much 
greater turnover, In fact, the petitioner in 
W. P. 6153 of 1973 had shown a turnover 
of 301-635 grammes; the petitioner in 
W. P. 6157 of 1973 had shown a turnover 
of 306-459 grammes, -the petitioner in 
W. P. 6158 of 1973 had shown a turnover 
of 359-416 grammes; the petitioner in 
W. P. 6159 of 1973 had shown a turnover 
of 495-855 grammes and the petitioner in 
W. P. 156 of 1974 had shown a turnover of 


-304-426 grammes for the year. In all these 


cases, the applications for renewal had 
been rejected by the concerned Assistant 
Collectors of Central Excise, Mr. K. Para- 
saran at one stage wanted to contend that 
in the cases in which renewal was grant- 
ed. the grant of renewal might have been 
erroneous and those cases in which the 
renewal was refused, the refusal of re- 
newal might be right. I am not concerned 
here as to which of the orders is right or 
wrong. I am merely referring to these 
features only for the purpose of showing 
the possibility of abuse and arbitrariness 
in the application of the amended rule in 
question, These facts themselves clearly 
and strikingly illustrate the arbitrary ex- 


- ercise of power with reference to the ex- 


planation to Rule 3 (ee) extracted already. 
Actually looked at from the point of view 
of there being no guidance whatever to 
determine what exactly is too low a turn- 
over or looked at from the point of view 
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of the licensing authorities 
their discretion in favour of the applica- 
tions for renewal, holding that their turn- 
over were not low, the rule is capable of 
arbitrary application and. abuse and 
therefore it offends Art. 14 of the Consti- 
tution and that too with reference to the 
exercise of fundamental rights of the citi- 
zens under Art. 19 (1) (g) of the Consti- 
tution of India. 


13. As far as the second aspect of 
the matter is concerned, I asked the learn- 
ed counsel for the respondents as to what 
exactly is the need for imposing a turn- 
over criterion for the purpose of renew- 
ing a licence, The learned counsel refer- 
red to the counter-affidavit filed in these 
writ petitions wherein reliance has been 
placed on Rulé.2 (f) as well as the provi- 
sions contained in Section 27 (6A) of the 
Act. In my opinion, neither of these pro- 

. visions supports the case of the respon- 
dents herein: Rule 2 (f) of the rules, deal- 
ing with matters to which regard shall be 
had before issuing a licence, states that 
the licensing authority shall have regard 
to the need to increase the number of li- 
censed dealers in the city or town in 
which the dealer intends to carry on busi- 
ness or where the applicant intends to 
carry on buisness in a village. the need 
to increase the number of licensed dealers 
in the district within which such village 
is situated, having regard to— (i) the 
number of licensed dealers existing in 
such city, town or district,, as the case 
may be; and (ii) the demand for orna- 
ments which is likely to raise in such city, 
town or district, such demand being esti- 
mated on the basis of the turnover of 
the licensed dealers, existing therein, for 
a period of three years, preceding the year 
in which such application for the issue of 


licence has been made and such turnover ` 


shall be determined on the basis of the 
accounts and returns submitted under 
the law, for the time being in force in re- 
lation to gold.” 


14. In the first place, this rule 
will have application only to the grant of 
licence and will have no application to 
the renewal of licence. The Supreme 
Court itself in Harakchand Ratanchand 
Banthia v. Union of India, AIR 1970 SC 
1453, to which I have already drawn at- 
tention, had pointed out that there should 
be a distinction between the requirements 
at the stage of the grant of licence for the 
first time and those at the stage of re- 
newal of a licence, In paragraph 18 of the 
judgment, the Supreme Court observed— 
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“It was also contended that there was 
no reason why the conditions for renewal 
of licence should be as rigorous as 
the conditions for initial grant of licence. 
The requirement of strict conditions for 
the renewal of licence renders the entire 
future of the business of the dealer un- 
certain and subjects it to the caprice and 
arbitrary will of the administrative au- - 
thorities. There is justification for this 
argument and the requirement of S. -26 
of the Act imposing the same conditions 
for the renewal of the licence as for the 
initial grant appears to be unreasonable.” 


‘It is in view of the above observations 


alone, the Central Government, when it 
subsequently framed these rules, made 
separate provisions for grant of licences 


and for renewal of licences. Hav- 
ing regard to the above obser- _ 
vations of the Supreme Court as 


well as the deliberate conduct on the 
part of the Central Government in mak- 
ing separate provisions for matters deal- 
ing with grant of licence and for those 
dealing with renewal of licence, it is not 
open to the respondents to rely upon rule 
2 (f) in support of their present case. 


15. There is yet another reason for 
holding that the respondents cannot rely 
upon this rule, This rule, as extracted, 
clearly shows. that the increase in the 
number of licensed dealers will have to 
be with reference to a particular city, 
town or district and it cannot be with re- 
ference to any ad hoc or arbitrary turn- 
over, which has no reference whatever to 
the city. town or district. It may be, in 
one place the demand for gold is much 
having regard to the status, affluence and 
the custom of the people living’ in that 
area, But in another place, the demand 
may not be so much. To treat both of 
them alike, without reference to the pecu- 
liar situations prevailing in each locality, 
will be to deny equality of opportunity 
provided for in Art. 14 of the Constitution 
of India. That is the reason why Rule 2 
(f) expressly refers to the city, town or 
district being taken asa unit and the 
number of licences being determined with 
reference thereto. -In these particular 
cases, the imposition of Rule 3 (ee) is a 
general one and not with reference to the 
peculiar or particular situation prevailing 
in a particular city, town or district. and 
therefore Rule 3 (ee) as introduced, by 
the amendment, cannot be justified with 
reference to Rule 2 (f) of the Rules. 


16. So far as reliance on Sec. 27 
(6A) of the Act is concerned here again 
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the respondents cannot derive any sup- 
port. Section 27 (6A) is as follows:— 


“Where, the Central Government. 
having regard to the quantity of gold pro- 
duced in India and the supply therein of 
gold through lawful channels, is of opin- 
fon that it is necessary or expedient in the 
interests of the general public so to do, it 
may, notwithstanding anything contained 
in this section, direct the Administrator 
to restrict or reduce the number of licens- 
ed dealers to such extent and in such 
manner as may be specified by rules made 
in this behalf: 

Provided that no such rules shall come 

into force. until the expiry of the period 
referred to in sub-section (3) of Section 
114 and if, before the expiry of the said 
period, both Houses of Parliament agree 
in making any modifications in the rule or 
both Houses of Parliament agree that the 
tule should not be made. the rule shall 
come into force only in such modified 
form or be of no effect, as the case may 
be.” . 
This provision expressly contemplates the 
Central Government making special rules 
with reference to this statutory provision, 
if it is of opinion that it is necessary or 
expedient in the interests of the general 
public, to restrict or reduce the number 
of licensed dealers, having regard to the 
quantity of gold produced in India and 
the supply therein of gold through lawful 
channels. Here also, the proviso makes it 
absolutely clear that the rules which are 
special in character and which have to be 
made pursuant to Section 27 (6-A) are not 
on a par with those made under Section 
114, in view of different provisions having 
been made as to the time when they will 
come into force. Section 114 (3) imposes 
an obligation on the Central Government 
to place the rules framed by it under Sec- 
tion 114 on the table of both the Houses 
of Parliament, even though the rules 
themselves come into force immediately 
or on the date notified by the Central 
Government, and the said Section 114 (3) 
is as folows— 


“Every rule made by the Central 
Government under this section shall be 
laid as soon as may be after it is made, 
before each House of Parliament, while it 
is in session, for a total period of 30 days 
which may be comprised in one session of 
in two successive sessions, and if, before 
the expiry of the session in which it is so 
laid or the session immediately following, 
both Houses agree in making any modi- 
fication in the rule or both Houses agree 
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that the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or. be of no effect, as the 
case may be, so, however, that any such 
modification or annulment shall be with- 
out prejudice to the validity of anything. 
previously done under that rule.” 


On the other hand, the proviso to Section 
27 (8-A) constitutes an exception to this 
provision and the rules made under Sec- 
tion 27 (6A) will not come into force un- 
til the expiry of the period referred to in 
sub-section (3) of Section 114. Admittedly 
no rules have been made under Section 
27 (6A) of the Act. So long as no rules 
have been mede under that provision, the 
respondents cannot rely on the statutory 
provision contained in Section 27 (6-A) it- 
self in support of the amended Rule 3 (ee). 
Therefore, I have to decide on the consti- 
tutional validity of Rule 3 (ee) without 
reference to either Rule 2 (f) of the Rules 
or Section 27 (6A) of the Act. I am making 
it clear that whatever observations I am 
making on Rule 3 (ee) as to its constitu- 
tional validity are without any reference 
whatever to the power of the Central 
Government to make rules under Section 
27 (6A) of the Act. Iam not expressing 
any opinion as to what will be the effi- 
cacy or vires of this rule, if the Central 
Government makes special” rules under 
Section 27 (6A) of the Act, Against this 
‘background, I shall now consider the vali- 
dity of Rule 3 (ee). 


17. In my opinion, this Rule 3 (ee) 
imposes an unreasonable restriction on 
the fundamental right of the petitioners 
to carry on business as gold dealers, Vari- 
ous sections of the Gold (Control)) Act, 
1968, as originally enacted had been 
struck down by the Supreme Court in the 
former judgment referred to by me al- 
ready only on the basis that they inter- 
fered with the fundamental rights of the 
citizens to carry on business as gold deal- 
ers, Consequently, I have now to cgnsider 
this question only on the basis of the 
petitioners having a fundamental right to 
carry on business as dealers in gold. The 
simple question for consideration is, what 
is the relevancy of a particular turnover 
in a particular period and how does it in 
any way advance the interests of the ge- 
neral public. with reference to which 
alone a reasonable restriction can be im- 
posed on the fundamental rights of citizens 
under Art. 19 (1) (g) of the Constitution 
of India, The respondents have not placed 
any materials before the court to show 
that such a restriction is necessary in the 
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interests of the general public. In para- 
graph 6 (page 5) of the counter-affidavit 
filed before this Court, it is stated— 


. "The Central Government on the 
basis of a survey conducted by them 
found that there are a substantially large 
number of dealers who had no transac- 
tions according to their accounts. These 
dealers continued to get their licences re- 
newed irrespective of the quantum of 
transaction. The existence of these licen- 
sees who were doing only no- 
minal transactions prevented gen- 
uine traders from entering into the 
business, as one of the conditions to be 
taken into account in issuing a fresh 
licence is the need to increase the number 
of licensed dealers in the locality concern- 


ed. With a view to limiting such licensed - 


dealers who had no transactions or who 
had very nominal transactions so as to 
afford an opening for really bona fide per- 
sons to apply for and obtain licences, the 
Central Government in exercise of the 
powers conferred on them by Section 114 
of the Gold Control Act, 1968, issued the 
amendment under notification F, No. 131/ 
6/72-Ge-11, dated 27-12-1972, to the Gold 
Control Licensing of Dealers Rules, 1969 
introducing a new sub-rule (ee) to 
Rule 3.” 


I am unable to hold that this statement 
contained in the counter-affidavit in any 
way supports the validity of the rule in 
question. I have already referred to the 
fact that Rule 2 (f) concentrates its at- 
tention to the situation prevailing in a 
particular city, town or district and is not 
general, It is not the case of the respon- 
dents that in any particular area new per- 
sons applied for licences and that their ap- 
plications had to be rejected taking into 
account the existence of the number of 
licences including those held by persons 
like the petitioners, Simply because there 
is a provision in Rule 2 (f) for increasing 
the number of licences over and above the 
existing licences, having regard to the 
particulars mentioned therein, it cannot 
be contended that in order to enable other 
persons to apply for licences, the Gov- 
ernment wanted to eliminate from the 
field those persons who had transactions 
of too low a turnover, Even assuming that 
such a statement can be valid, it passes 
one’s comprehension as to how it advances 
the interests of the general public. On-the 
other hand, if there are genuine dealers 
as well as persons having nominal trans- 
actions side by side, the sheer spirit of 


business competition will drive one out of: 
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the field and enable the other to continue 
the business. Therefore, to allow the nore 
mal spirit of business competition to play 
its role among the licencees will be a fac- 
tor in favour of the general public who 
will be enabled to choose their dealer and 
not the other way about. Therefore, this 
limitation, with reference to turnover, 
cannot be said to be a reasonable restric- 
tion in the interests of the general public. 
I repeat again that apart from the conten- 
tion put forward in para 6 of the counter- 
affidavit extracted already, the Central 


‘Government had not placed any material 


before the Court as to how the imposition 
of the new condition advances the inte- 
rests of the general public or is in the in- 
terests of the general public. Therefore, I 
am clearly of the opinion that 
Rule 3 (ee) constitutes an unrea- 
sonable restriction on the fundamental 
rights of the petitioners to carry 
on their business and hence it cannot be 
given effect to or enforced against them. 


18. — In this context, it is relevant 
to extract the observations made by the 


‘Supreme Court in State of Madras v, V, G. 


Row, AIR 1952 SC 196 which the Supreme 
Court itself referred to and relied on in 
its judgment in Harakchand Ratanchand 
Banthia v. Union of India, AIR 1970 SC 
1453 referred to already— . 


“It is important in this context to 
bear in mind that the test of reasonable- 
ness, wherever prescribed, should be ap- 
plied to each individual statute impugned, 
and no abstract standard, or general pat- 
tern of reasonableness can be laid down 
as applicable to all cases. The nature of 
the right alleged to have been infringed, 
the underlying purpose of the restrictions 
imposed. the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition,.the pre- 
vailing conditions at the time, should all 


enter into the judicial verdict.” 


These observations acquire significance by 
virtue of the fact that the Supreme Court 
itself. applied these observations in deter- 
mining the constitutional validity of cer- 
tain provisions of the very same Gold 
Control Act in the decision referred to al- 
ready. With reference to the above obser- 
vations, it cannot be held that the re- 
quirement as to a particular turnover pro- 
vided for in Rule 3 (ee) of the Rules 
passes the test of reasonableness, 


19, There is yet another aspect of 
this identical question. What exactly is 
the relevancy of the turnover to the H= 


232 Mad, [Prs. 19-21] B. Narasimhalu v. Central Government (Ismail J.J 


censing provisions themselves, The object 
of the Gold Control Act, as I have already 
pointed out, had been elaborately. set out 
in the judgment of the Supreme Court to 
which I have already drawn attention, 
mamely, Harakchand Ratanchand Banthia 
v. Union of India, AIR 1970 SC 1453. In 
paragraph 14 of this judgment, the Sup- 
reme Court extracted the case of the Cen- 
‘tral Government as put forward in the 
counter-affidavit filed by it as follows— 


“It is stated in the counter-affidavit 
that the impugned Act was passed in 
order to bring about reduction in the 
quantity of smuggled gold by rendering 
smuggling more dangerous and the dis- 
posal of smuggled gold in the domestic 
market more difficult. Even though import 
of gold had been banned considerable 
quantities of contraband gold find their 
way into this country through illegal 
channels, The Customs Department is in 
itself not in a position to effectively com- 
bat smuggling over the long borders and 
the coast lines and, therefore, the anti- 
smuggling measures have to be supple- 
mented by a detailed system of control 
over internal transactions so as to make 
the circulation of smuggled gold more 
difficult, if not impossible. The loss of 
foreign exchange caused by smuggling of 
gold was estimated at nearly Rs, 100 
crores per year in the post-devaluation 
period, and Government felt that it was 
very necessery to reduce the internal de- 
mand for gold and erect barriers to the 
circulation of smuggled gold within the 
country. The submission of Mr. Setalvad 
was that the reasonableness of the im- 
pugned provisions of the Act had to be 
judged in the light of the widespread 
smuggling of gold which, if not checked, 
was calculated to destroy the national 
economy and hamper the country’s eco- 
nomic stability and progress.” 


The impugned Rule 3 (ee) was made un- 
der Section 27 (6) read with Section 114 
of the Act. It passes one’s comprehension 
as to how the prescription of a particular 
turnover achieves the object of the Act, 
as set out by the Central Government it- 
self in the counter-affidavit filed before 
the Supreme Court. and extracted above. 
From that point of view also, it can be 
held that the impugned rule is outside the 
scope of the rule-making power of the 
Central Government, As I have already 
pointed out, the rule was made only under 
Section 27 (6) read with Section 114 of 
the Act. Section 27 (6) (b) which I have 
already extracted, as far as the present 
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context is concerned, merely refers to 
an applicant not fulfilling the prescribed 
conditions. Section 114 (1) of the Act 
states that the Central Government may, 
by notification, make rules for carrying 
out the purposes of this Act. It is admit- 
ted that Rule 3 (ee) introduced by the 
Central Government does not fall within 
the scope of any of the enumerated mat- 
ters in Section 114 (2) of the Act. There- 
fore, if at all. it can fall only within Sec- 
tion 114 (1) of the Act. If.so, it must be 
with the object of carrying out the pur- 
poses of the Act. I have already referred 
to the purposes of the Act and the rule 
in question does not carry out the purpo- 
ses of the Act. From this point of view 
also, the rule in question can be said to 
be ultra vires, As I have already pointed 
out, I am deciding the validity of Rule 3 
(ee) independent of the special rules that 
may be made by the Central Government 
under Section 27 (6A) of the Act. 


20. The prescription of a particu- 
lar turnover in the past as a condition for 
eligibility for obtaining a renéwal of a 
licence may have relevancy to and a bear- 
ing on the question if the total number of 
licences to be granted in a defined area 
or region is restricted or limited and that 
question may possibly arise only if and 
when the Government of India makes 
special rules in exercise of its powers un- 
der Section 27 (6A) of the Act. Since no 
such rules have been made now, there is 
no limitation on the number of licences 
that can be granted or renewed generally, 


‘ without reference to the peculiar and par- 


ticular situations of a city, town or dis- 
trict and that is the reason why I have 
observed that I am deciding this question 
without reference to the power of the 
Central Government under Section 27 
(6A) of the Act. 


21. Under these circumstances, I 
have no hesitation in holding that Rule 3 
(ee) of the Rules is ultra vires and uncon- 
stitutional and therefore it cannot be en- 
forced against the petitioners, In form, 
the petitioners have prayed for the issue 
of a writ of certiorari quashing the orders 
of the Assistant Collectors of Central Ex- 
cise concerned declining to grant renewal 
of licences for the year 1973. Since that 
year is past, from one point of view that 
relief has become really infructuous. But 
the substantial question which was raised 
in these writ petitions and which is still 
alive is in relation to the validity of Rule 
3 (ee) itself which can be enforced against 
the petitioners for succeeding years and 
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therefore both sides argued on the validity 
of R. 3 (ee) and invited the court to. pro- 
nounce its verdict on the same. According- 
ly I have discussed the matter and held 
that the rule in question is ultra vires and 
unconstitutional. Hence, there will be a 
declaration in these writ petitions that 
R. 3 (ee) of the Rules, as introduced by the 
notification of the 
dated 27-12-1972, published in the Gazette 
of India Extraordinary dated 27-12-1972, 
is ultra vires and unconstitutional and a 
direction will issue to the respondents 
herein not to enforce the said rule against 
the petitioners, There will be no order as 
to costs in any of the writ petitions. 

f . Petitions allowed. 
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K. A. Abdul Khader, Petitioner v. 
The Deputy Director of Enforcement In- 
formation Directorate, Madras, Respon- 
dent, ; 

Writ Petn. No. 3211 of 1973, D/- 3-11- 
1975, 


(A) Foreign Exchange Regulations 


Act (1947), Ss, 19-G and 23 — Adjudica-. 
tion Proceedings and Appeal Rules (1957), . 


R. 11 — Retention of documents seized — 
Proceedings under S, 23 when commence 
in order to give extended périod beyond 
one year for their retention. (General 
Clauses Act (1897), S. 27). : ; 


Compliance with the conditions pres- 
cribed in S. 19-G is mandatory if the 
Additional Director of Enforcement wants 
to retain the documents seized beyond the 
period of one vear. ` 


The proceedings for adjudication con- 
templated under S. 19-G commence with 
the issue of a show cause notice, Rule 11 
of the Rules deals with the service of 
notice, When notice sent by registered 
post to the last known address of the peti- 
tioner has been returned unserved, the 
Department should take action to serve 
the petitioner by affixing it on the outer 
door or some conspicuous part of the pre- 
mises in which the petitioner last resided 
as provided under R. 11 (e). The presump- 
tion normally invoked by S. 27 of the 
General Clauses Act could not be invoked 
in view of R. 11 (c). Unless such an affix- 
ture was effected, notice could not be 
deemed to have been served on petitioner 
and therefore there was no, commence- 
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Central -Government-. 


ment of proceedings under S. 23-so as 


‘to give right to department to retain 


documents seized beyond one year from 
date of seizure, i (Paras 4, 5) 

M.-M. Abdul Razack, for Petitioner; 
R. Thyagarajan, for Respondent. 


- ORDER :— On the basis of some reli- 
able information that the petitioner had 
received a payment from a local person 
unauthorisedly as per the instructions of 
a person resident outside India, his per- 
son was searched under Section 19-A of 
the Foreign Exchange Regulation Act. 
1947, while he was travelling in a bus at- 
Tambaram on 12-5-1973. The search re- 
sulted in the seizure of Indian currency 
of Rs. 50,000.and two bus tickets. It is 
further stated in the counteér-affidavit 
that on interrogation, the petitioner vo- 
luntarily admitted in writing that the 


_ amount was received at Madras on the 


previous day from an unknown person as 
per the instructions of his uncle Sri 
Latheef of No, 9, Queen St., Penang, and 
that he was carrying the money to his na- 
tive place, Abhiramam. Ramanathapuram 
Dist., for the purchase of property for his 
uncle as instructed in the letter. There- 
efter, the petitioner filed this writ peti- 
tion praying for the issue of a writ of 
mandamus or any other appropriate writ 
directing the respondents herein to re- 
turn the sum of Rs. 50,000 seized from 
him on 12-5-1973. In the affidavit original- 
ly filed in support of the writ petition, 
the petitioner challenged the applicability 
of Section 5 of the Foreign Exchange Re- 
gulation Act. : 


He also contended that the impugned 
action was violative of Arts. 14, 19 and 31 
of the Constitution. The learned ‘counsel 
for the petitioner did not press any of 
these contentions at the time of argument. 
But, he has raised an additional ground in 
W. M. P. 2417 of 1975. In this, he had stat- 
ed that the seizure of the documents un- 
der Section 19-G was effected on 12-5- 
1973, but no notice commencing the pro- 
ceedings under Section 23 was served on 
him within a period of one year and that, 
thefefore, the respondent could not retain 
the money any longer. Accordingly, he 
was entitled for a return of the sum of 
Rs. 50,000. Since this point arises in view 
of the subsequent events which happened 
after the filing of the writ petition, I have 
permitted the petitioner to raise this addi- 
tional ground. a 


2.. It appears that subsequent to 
the seizure, on 10-4-1974 a show cause 
notice bearing T-4/26/M/74 (SCN) ` for 


- 
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alleged violation of S. 5 (1) (aa) of the Fo- 
reign Exchange Regulation Act, 1947, was 
issued by the Adlitional Director of En- 
forcement, Enforcement Directorate, New 
Delhi, to the petitioner to his address at 
No. 297 Thambu Chetti St, Madras 1. 
This is the address which the petitioner 
had given in the original writ petition. 
This notice sent by registered post ac- 
knowledgment due was returned unserv- 
ed with a note ‘left’ by the postal autho- 
rities. When the petitioner through his 
lawyer issued a notice on 16-7-1974, for 
the return of the money since the period 
of one year had expired, the respondent 
replied by letter dated 20-7-1974, addres- 
sed to the advocate for the petitioner that 
they had already sent a notice on 10-5- 
1974 which was returned unserved with a 
note aforesaid and enclosed a copy of the 
said notice and stated that in those cir- 
cumstances, the question of return of 
seized currency does not arise. 


3. Section 19-G confers a power 
on the competent authority to retain the 
document seized in accordance with the 
provisions of the Act for a period not ex- 
ceeding one year and if before the expiry 
of the said period of one year ‘any pro~ 
ceedings under Section 23 have been com~ 
menced’ until the disposal of those pro- 
ceedings, including proceedings, if any, 
before the appellate Board and the High 
Court. The other part of the provision is 
not relevant .to be quoted for the purpose 
of this case. 


4. The question for consideration 
is whether any proceedings under Sec- 
tion 23 have been commenced in this case 
in order to give an extended period be- 
yond the period of one year. Section 23-D 
of the Act states that for the purpose of 
adjudicating under clause (a) of sub-sec- 
tion (1) of Section 23 whether any person 
has committed a contravention, the Direc- 
tor of Enforcement shall hold an enquiry 
in the prescribed manner after giving that 
person a reasonable opportunity of being 
heard, Adjudication Proceedings and Ap- 
peal Rules, 1957 framed under Section, 27 
of the Foreign Exchange Regulation Act, 
1947, provides for the manner of holding 
the enquiry. Rule 3 of these Rules pres- 
cribes that the Director shall in the first 
instance, issue a notice to such person re- 
quiring him to show cause within such 
period as may ‘be specified in the notice, 
why adjudication proceedings should not 
be held against him, The other rules deal 
with the other procedures to be followed. 
It is therefore clear that the proceedings 


for adjudication contemplated under Sec- 
tion 18-G commence with the issue of a 
notice to show cause, Rule 11 of the Ad- 
judication Proceedings and Appeal Rules 
deals with the service of notice and it 
Teads as follows— 


. “IL Service of notice: A notice issu- 
ed under these rules shall be served on 
any person in the following manner, that 
ig to say, (a) by delivering or tendering 
the notice to that person or his-duly au- 
thorised agent; or (b) by sending the 
notice to him by registered post with ac- 
knowledgment due to the address of his 
place of residence or his last known placa 
of residence or the place where he carries 
on, or last carried on, business or person- 
ally works, or last worked, for gain; or 
(c) if the notice cannot be served under 
clause (a) or clause (b), by affixing it on 
the outer door or some other conspicuous 
part of the, premises in which that person 
resides or is known to have last resided. 
or carried on business or personally works 
or last worked, for gain and the written 
report thereof should be witnessed by two 
porsona.” 


5. It is contended by the learned 
counsel for the petitioner that unless a 
notice is actually served on the petitioner 
as required under clause (a) or (b) and in 
cases where such actual service could 

not be effected under clause (a) or (b), the > 
pects of notice is effected by affixing it 
as provided in clause (c), there is no ser- 
vice of notice and unless there is service 
of notice, there was no commencement of 
the proceedings. On the other hand, the 
learned counsel for the respondent con- 
tended that a mere issue of a notice by 
registered post to the last known placa 
of residence is enough and actual service 
is not necessary. Neither of the learned 
counsel were able to cite any decision in 
support of their respective contentions, 
Section 27 of the General Clauses Act, 
adi (Central Act 10 of 1897) provides 

t— 


“Where any Central Act or Regula- 
tion made after the commencement of 
this Act authorises or requires any docu- 
ment’ to, be served by post...... unless a 
different intention appears, the service 
shall be deemed to be effected by properly 
addressing. pre-paying and posting by 
registered post, a letter containing tha 
document, and, unless the contrary is 
proved, to have been. effected at the time 
at which the letter would be delivered in 
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the ordinary course of post.” 
This provision would be applicable to the. 
interpretation of the . Foreign Exchange 
Regulation Act and the provisions thereof 
or the rules framed thereunder, But, I am 
afraid even this provision could not help 
the respondent. This will apply only to a 
case where the letter addressed to the 
party had not been returned unserved, It 
would also apply only if a different inten- 
tion does not appear from the provisions 
of the Act or the Regulations made there- 
under. Tt is seen from Rule 11 extracted 
above that clause (a) contemplates deliver- 
ing or tendering of the notice to that per- 
son or his duly authorised agent. Clause 
(b) contemplates sending the notice to 
him by registered post with acknowledg- 
ment due. Clause (c) clearly points out 
thet notice will have to be actually served 
and in cases where it cannot be served it 
should be done by affixture. The presump- 
tion normally invoked by Section 27 of 
the General Clauses Act could not be in- 
voked in the instant case is made clear 
by the provisions contained in clause (c) 
which requires that wherever the notice 
could not be effected, it will have to be 
done by affixing it on the outer door or 
some other conspicuous part of the pre- 
mises. 


Though no objection could be taken 
for sending the registered notice to the 
last known address of the petitioner, 
when it. was returned unserved, the de- 
partment should have taken action to 
serve the petitioner by affixing it in the 
outer door or some conspicuous part of 
the premises in which that person last 
resided as provided under Rule 11 (c). Un- 
less such an affixture was effected notice 
could not be deemed to have been served 

n the petitioner and therefore there was 
no commencement of the proceedings un- 
der Section 23. Compliance with the con- 
ditions prescribed in Section 19-G is man- 
datory, if the department wants to retain 
the amounts beyond the period of one 
year. Since notice as required by the 
rules aad not been effected, the extended 
period is not available to the department. 


6. The petition is accordingly al- 
lowed and the rule nisi is made absolute. 
But, there will be no order as to costs. 


Petition allowed. 
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ISMAIL, J. `> 
Kamalammal, Appellant v. A. M. 
Shanmugham and others, Respondents. 
. Appeal No. 591 of ` 1972, D/- 30-10- 
1975." 


(A) Civil P. C. (1908), O. 32, Rr. 1, 2 
— Suit filed by minor —. Plaintiff attain- 
ing majority during pendency of suit — 
Suit held could be disposed of according 
to law. 


There is a difference between a suit 
being dismissed and a plaint being taken 
off the fle, and all that Order XXXT, 
Rule 2 (1) contemplates is a plaint being 
taken off the file on an application for the 
said purpose being made by the defen- 
dant. It is true the courts have made a 
distinction between two classes of suits 
instituted by a minor, one knowing thet 
he was a minor and he was incompetent 
to institute a suit withont the next friend 
and yet filing a suit with a view to deceive 
the court or with some ulterior purposes, 
and the other. a minor filing the su't 
without knowing or realising his minority 
and in the former case the suit being dis- 
missed and in the latter case the plaint 
being taken off the file. (Para 3) 


The plaintiff had completed the age 
of 18 years but not 21 when the suit was 
instituted. Since a guardian was appoint- 
ed for his property he attained majority 
by completing 21 years under S. 3 of the 
Majority Act, 1875. The plaintiff attained 
majority during pendency of suit, The 
trial court held that the suit could be con- 
tinued by the plaintiff and‘ could be dis- 
posed of according to law. 


Held that the conclusion of the trial 
court was correct. (Para 3) - 


(B) Guardians and Wards Act (1890), 
S. 36 — Suit by minor against ian— 
Section does not apply. 


Section 36 contemplates a person as 
next friend filing a suit on behalf of the 
minor against the guardian or his repre- 
sentatives for an account and it does not 
actually deal with a suit filed by a quon- 
dam minor against his erstwhile guardian 
or his legal representatives. The section 
has no application to a suit by a minor 
against the guardian and consequently, 
the leave of the court which appointed 
the guardian is not necessary. (Para 4) 


*(Against decree of Sub-J., Kancheepu- 
ram in O. S. No. 69 of 1970.) 
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JUDGMENT :— The first defendant 
in O. S. No, 69 of 1970, on the file of the 
court of the Subordinate Judge, Kanchee- 
puram, is the appellant herein. For the 
sake of convenience, the parties will be 
referred to as they were arrayed in the 
suit. The first defendant and second de- 
fendant.are sisters and the second defen- 
has married the . third defendant. 
The two plaintiffs are the sons of the se- 
cond and third defendants. One Rajakoti- 
lingam Chettiar was the father of defen- 
dants 1 and 2 and, therefore, the father- 
in-law of the third defendant, and the 
maternal grandfather of the plaintiffs, It 
is admitted that, after the birth of the first 
plaintiff on 6-12-1948, Rajakotilingam 
Chettiar filed O. P, No. 162 of 1949 on the 
file of this court under the Guardians and 
Wards Act and was appointed as the 
guardian of the first plaintiff. Equally, it 
is admitted that, after the appointment as 
guardian, Rajakotilingam Chettiar, as the 
guardian of the first plaintiff and the third 


defendant, executed a sale deed in favour . 


of one Natesa Mudaliar for Rs, 39,000 as 
evidenced by Ex. A-2, dated 26-9-1949 in 
respect of No. 7 Malayaperumal Street, 
- belonging to the first plaintiff. Out of this 
consideration of Rs. 39,000, a sum of Rs. 
12,000 was retained by Rajakotilingam 
Chettiar for the purpose of discharging a 
mortgage existing previously in favour of 
one Murali Kaka Trust, The present suit 
was instituted by the first plaintiff for 
himself and as the guardian of his minor 
brother the second plaintiff, for the reco- 
very of a sum of Rs. 25,216, putting for- 
ward the. contention that Rajakotilingam 
Chettier the erstwhile guardian of the 
first plaintiff, did not apply the said sum 
of Rs, 12,000 for the purpose of discharg- 
ing the mortgage due to Murali Kaka 
Trust and he furnished false accounts to 
this court and that ultimately it was the 
third defendant who had to discharge the 
mortgage debt. Rajakotilingam Chettiar 
himself died on 29-12-1963 and it was 
thereafter the present suit was instituted 
for the recovery of the moneys from the 
estate of Rajakotilingam Chettiar in the 
hands of defendants 1 and 2. Several de- 
fences were put forward by the first de- 
fendant in the suit, the second and third 
defendants remaining ex parte, two of 
them being, that the suit was not main- 
tainable because on the date when the 


suit was instituted the first plaintiff was a ` 


minor inasmuch as he hed not completed 
the age of 21 and he was not represented 
by the next friend and secondly that the 


suit could have been instituted only with. 
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the permission of the High Court which 
ordered O. P. No. 162 of 1949, referred to 
already under Section 36 of the Guardians 
and Wards Act, 1890. The learned -Sub-. 
ordinate Judge of Kancheepuram negativ- 
ed these defences of the first . defendant 
and decreed the suit for a sum of Rupees 
10,920-91 with interest at 6 per cent per 
annum from 1-1-1962, It is against this 
judgment and decree the first defendant 
in the suit has preferred this appeal. 


2. I have not referred to. the other 


‘contentions as well as the facts on which 


the contentions were based for the simple 
reason that the learned counsel for. the 
appellant advanced only two arguments 
before me, both. of them being said to be 
of a legal nature. The first argument is 
that under Sec, 3 of the Indian Majority 
Act, a guardian having been appointed for 
the first plaintiff, he attained majority 
only on the completion of 21 years, that 
in this case admittedly on the date when 
the plaint was presented, the first plain- 
tiff had not completed the age of 21 and 
he was-not represented by a next friend 
and that therefore the suit was not main- 
tainable. The second is that Rajakotilin- 
gam Chettiar, when he was appointed as 
guardian by this court. had not executed 
any bond and that under these circum- 
stances under Section 36 of the Guardians 
and Wards Act, 1890, the suit, if at all. 
could have been instituted only with the 
leave of the High Court which ‘appointed 
the guardian and that such leave not hav- 
ing been obtained, the suit was incompe- 
tent. . 

3. I shall now deal with the two 
contentions. I have alteady referred to 
the fact that the first plaintiff was born 
on 6-12-1948 and Rajakotilingam Chettiar 
was appointed as the guardian for his pro~ 
perty in O. P, 62 of 1949 by this Court. 
The suit itself was instituted on 1-2-1968. 


` Corisequently, on the date when the suit 


was instituted, the first plaintiff had com- 
pleted the age of 18, but not’ completed 
the age of 21. Therefore, under the provi- 
sions of Section 3 of the Indian Majority 
Act of 1875, the first plaintiff was a minor 
on the date when the suit was instituted. 
The next question for consideration is 
what exactly is the consequence of the 
first plaintiff instituting the suit during 
such minority. The argument that appears 
to have been advanced before the trial 
court was that on that ground, the suit 
should be dismissed. However, the learned 
trial Judge has-pointed out that, though 
this point was raised by the appellant, be~- 
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fore. that point could be decided, the first 
plaintiff hed attained majority by com- 
pleting 21 years and continued ` the suit 
and that he was competent to do so. I am 
of the opinion that this conclusion of the 
trial court is correct. Order XXXII, C, P. 
Code deals with suits by or against minors 
and persons of unsound mind. Rule 1 of 
the order states that— 

“every suit by a minor shall be insti- 
tuted.in his name by a person who in such 
suit shall be called the next friend of the 
minor.” 

Under Rule 2 (1) 

‘“Where a suit is instituted by or on 
behalf of a minor, without a next friend, 
the defendant may apply to have the 


plaint taken off the file, with costs to be ` 


paid by the pleader or other person by 
whom it was presented.” 


Under sub-rule (2) of Rule 2 


“notice of such application shall be 
given to such person and the court, after 
hearing his objection (if any) may make 
such order in the matter as it thinks fit” 
Admittedly, in this case, no application 
under Order XXXII, Rule 2 has been filed 
by the appellant for taking the plaint off 
the file, The above rule itself does not 


contemplate a suit instituted by such a- 


minor plaintiff being dismissed on that 
ground, There is a difference between a 
suit being dismissed and a plaint being 
‘|taken off the file, and all that Order 
XXXII, Rule 2 (1) contempletes is a plaint 
being taken off the fille on an application 
for the said purpose being made by the 
defendant. It is true the courts have made 
a distinction between two classes of suits 
instituted by a minor, one knowing that 
he was a minor and he was incompetent 
to institute a suit without the next friend 
and yet filing a suit with a view to deceive 
the court or with some ulterior purposes. 
and the other, a minor filing the suit 
without knowing or realising his minority 
and in the former case the suit being dis- 
missed and in the latter case the plaint be- 
ing taken off the file, As far as the present 
case is concerned, it is not even the case 
of the appellant. herein that the first plain- 
tiff instituted the suit with the know- 
ledge that he was a minor and was incom- 
petent to institute the suit without a next 
friend and that he did so with some ulte- 
rior purpose. As I pointed out already, he. 
had already completed the age of 18, but 
had not completed the age of 21 and- the 
‘ period of minority gets enlarged only un- 
` der the special provisions of the Indian 
Majority Act, 1875, in a case where the 
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guardian has been appointed by the court. 
Therefore, the present is not a suit where 
the first plaintiff instituted the same with 


- the full knowledge that he was a minor ` 


and he was incompetent to institute the 
same without a next friend and he insti- 
tuted the suit with ulterior motives. 
Therefore, the suit instituted by the first 
plaintiff could not have been dismissed. 
If at all, the plaint presented could have 
been taken off the file if the appellant had 
preferred an application for such a pur- 
Rule 2 (1). 
Therefore, in this case, it is not open td 
the appellant to contend that the trial 
court should have dismissed the suit on 
the ground mentioned above. Assuming 
that even without the application on the 
part of the appellant herein, the plaint 
should have been taken off the file, since 
the suit was continued by the first plain- 
tiff. after his attaining majority, there is 
proceedings 
before the trial court as if the plaint was 
taken off the file of the court, but sub- 
sequently represented after the 
plaintiff attained majority and the suit 
was continued thereafter and there is no 
impediment ‘to so treating the proceedings 
because the appellant will not be damni- 
fied or prejudiced by such a conclusion 
since the question of limitation does not 
arise. Therefore, I am of the view that the 
conclusion of the trial court that because 
of the first plaintiff attaining majority 
during the pendency of the suit, the suit 
could be continued by him and validly 
disposed of according to law, is correct, 


4. The second point urged by the 
learned counsel for the appellant, as I 
pointed out already, is based upon Sec- 
tion 36 (1).of the Guardians and Wards 
Act, 1890. That provision states— 


“Where a guardian appointed or dec- 
lared by the court has not given a- bond 
as aforesaid, any person, with the leave of 
the court may as next friend, at any ‘time 
during the continuance of the minority 
of the ward, and upon such terms as 
aforesaid, institute a suit against the 
guardian, or, in case of his death, against 
his representatives, for an account of 
what the guardian has received in respect 
of the property of the ward and may re- 
cover in the suit, as trustee for the ward, 
such amount as may be found to be pay- 
able by the guardian or his representa- 
tive, asthe case may be.”. 

I am of the opinion that this statutory 


provision has no application to the pre- 
sent case. In the first-place, the said pro-/ 


first—~ 
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vision itself contemplates a person as 
next friend filing a suit on behalf of the 
minor against the guardian or his repre- 
sentatives for an account and it'‘does not 
actually deal with a suit filed by a quon- 
dam minor against his erstwhile guardian 
or his legal representatives, I have al- 
ready indicated in dealing with the first 

- point that the plaint presented by the 
first plaintiff could have been considered 
as having been taken off the file and then 
represented and pursued after he attain- 
ed majority. To such a situation, Section 
36 (1) will have no application and‘ there- 
fore the contention of the learned counsel 
for the appellant that the suit instituted 
by the first plaintiff without obtaining the 
leave of the High Court which appointed 
Rajakotilingam Chettiar as the property 
guardian of the first plaintiff will have to 
fail, cannot be sustained. 


5. No other point was urged bẹ- 
fore me, Accordingly the appeal fails and 
it is dismissed. Having regard to the ' fair 
stand taken by the learned counsel for 
the appellant by confining himself to the 
two points mentioned above, I am not 
ordering any costs against the appellant. 

Appeal dismissed. 
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VEERASWAMI. C. J. AND 
KRISHNASWAMY REDDY, J. F 

The Madras Race Club, Petitioner v. 
The State of Tamil Nadu, Respondent. 

Writ Petns. Nos. 2355 and 2701 of 
1975, D/- 22-9-1975. 


(A) Tamil Nadu Horse Races (Aboli- 
tion of Wagering or Betting) Act (44 of 
1974), S. 2 — Validity — Madras City 
Police and Gaming (Amendment) Act (7 
of 1949), Ss. 2 and 4 brought into, force 
with effect from 31-3-1975 — Wagering or 
betting on horse races is gaming — Act is 
not ultra vires the State Legislature un- 
der Entry 34 of List I in Sch. 7 of the 
Constitution, (Constitution of India, Sche- 
dule 7, List I, Entry 34 — Betting and 
gambling — Interpretation of). 

Horse racing is a competition on speed 
which will depend on a variety of chang- 
ing and uncertain features which, with 
the best of knowledge and skill of the 
bettor, cannot be reduced to a certainty, 
though of course by such knowledge and 
skill the probability of success of a parti- 
cular horse may be approximated. There- 
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fore, betting on horses does involve an 
element of gambling and staking on 
horses with expert knowledge and skill 
of the bettor is betting involving an ele- 
ment of gambling. Case law discussed, 
i (Para 7) 
_ The Entry, gaming and betting in the 
State List as a subject of Legislative 
power, can validly be invoked by the 
Legislature in prohibiting betting simpli- 
citer on horse races or betting and gambl- 
ing on horse races. Betting is gambling 
and gambling includes a betting. It fol- 
lows, therefore, that where the Entry is 
‘betting or gambling’ or ‘betting and 
gambling’, the effect and scope of the 
power will be the same, (Para 12) 


(B) Evidence Act (1872), S. 115 — Es- 
toppel against Legislature — No repre- 
sentation by Legislature that Ss. 2 and 4 
of Madras City Police and Gaming Am- 
endment Act (1949) would not be brought 
into force in Tamil Nadu earlier than 
30-6-1976 — Legislature not estopped 
from bringing them into force earlier with 
effect from 31-3-1975. 

Even assuming that the Executive by 
the said order of Government had made 
a representation which the club acted 
upon, that would not prevent the Legis- 
lature, when the legislation was actually 
introduced, from considering and making 
it a law. (Para 12) 
Cases Referred: Chronological Paras - 
(1967) 3 All ER 242 = (1967) 3 WLR 1239 


8, 11 
AIR 1957 SC 628 = 1957 SCJ 593 5 
AIR 1957 SC 699 = 1957 SCJ 607 7 
1929 AC 400 = 98 LJKB 359 8, 9, 11 
(1929) 2 Ch D 1 = 98 LJ Ch 177 5,8, 11 
(1903) 2 KB 428 = 72 LJKB 690 5 
(1893) 1 QBD 256 (CA) l 5 
(1892) 2 QBD 484 = 61 LJQB 696 5, 11 
(1878) 4 QBD 685 = 48 LJQB 289 5 


V. P. Raman for N. R. Chandran, 
Jyoti Bala Sundaram and A. R. Laksh- 
manan for R. Krishnamurthi, for Peti- 
tioners; The Advocate-General assisted by 
Asst. Govt, Pleader for Respondent. 


VEERASWAMI, C. J.:— These peti- 
tions assail the validity of abolition of 
wagering or betting on horse races in 
Tamil Nadu with effect from 31-3-1975 by 
the Madras City Police and Gaming (Am- 
endment) Act, 1949, brought into force by 
the Tamil Nadu Horse Races (Abolition 
of Wagering or Betting) Act, 1974. The 
Madras Race Club and another interested 
in horse racing want this court to forbid 
the State of Tamil Nadu from enforcing 
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the provisions of the Act and enable 
holding of horse races in Madras as well 
asin Ootacamund. Substantially their 
ground is that as under Entry 34 of List IT 
of the VII Schedule to the Constitution 
which relates to thé topic of betting and 
gambling, the power is confined to legis- 
late on betting of a gambling character 
end as horse race is a game of skill, not a 
gamble, the two enactments together are 
in excess of the legislative power. Though 
the attack on the validity has also been 
based on Arts. 14 and 19, in view of the 
prevailing proclamation of emergency. it 
has not been pursued at the hearing, Our 
attention was invited to the legislative 
history of betting on ‘horse races in India 
which, however, is not of any assistance 
to the petitioners. One other contention, 
in our opinion too weak to uphold, is that 
the State Legislature in certain circum-: 
stances was estopped from enacting the 
1974 Act. 

2. The Public Gambling (India) 
Act III of 1867 the operation of which was 
confined to the then Punjab and North 
Western Frontier Provinces, provided for 
punishment of public gambling and keep- 
ing of common gaming houses, The Act 
defined ‘common gaming house’, but not 
gaming except what was implicit in that 
definition itself and did not appear to 
cover betting on horse races. The Bengal 
Public Gambling Act, 1867. made public 
gambling and keeping of common gaming 
houses in the territories subject to the 
Lieutenant Governor of Bengal an offence, 
‘Gaming’ was defined in this Act to in- 
clude wagering or betting except wager- 
ing or betting on a horse race, when any 
of them took place on the day on which 
such race was to be run andin any en- 
closure which the stewards controlling 
such race, had, with the sanction of the 
Local Government, set apart for the pur- 
pose. But the expression ‘gaming’ did not 
include a lottery, The next legislation 
was the Bombay Prevention of Gambling 
Act, 1887, which also defined ‘gaming’ in 
the same way as the Act for Bengal ex- 
cept that it added wagering or betting be- 


tween a person on the one hand and the . 


licensee of the race course on the other 
hand in such manner and by such contri- 
vance as might be permitted by the licen- 
see, In this Act too. ‘lottery’ was exclud- 
ed from its purview. 
that the title of each of these enactments 
used the word ‘gambling’, but sought. to 
prevent betting and wagering,” and the 
last two enactments clearly proceeded on 
the assumption that ‘gaming? would in- 
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clude wagering or betting upon horse race 
and so provided for a limited exception. 
In 1912, it was felt necessary to regulate 
horse racing in the Bombay Presidency 
and accordingly the Bombay Race Courses 
Licensing Act of that year was enacted. 
It defined ‘horse race’ to mean any race in 
which any horse, mare or gelding ran or 
was made to run in competition with any 
other horse, mare or gelding for any prize 
of what nature orekind soever, or for any 
bet or wager made or to be made in res- 
pect of any such horse, mare or gelding 
or the riders thereof. and at which more 
than 20 persons should be present. Provi- 
sions were made for grant of licence for 
horse racing and cancellation thereof on 
certain grounds as well as for penalty for 
taking pert in horse race on unlicensed 
race course, The Madras Gaming Act came 
in 1930 and was amended in 1933, The ex- 
pressions ‘common gaming house’ and 
‘gaming’ were defined, ‘Gaming’ did not 
include lottery but included wagering or 
betting on horse races except when such 
wagering or betting took place on the 
date on which such race was to be run in 
a place or places within the race enclosure 
which the authority controlling such race 
had, with the sanction of the local Gov- 
ernment, set apart for the purpose. 


. Penalty was provided for opening, keep- 


ing or using any enclosure for gaming on 
horses, Penalty was also imposed for gam- 
ing in public places. The Madras City 
Police Act, 1888, defined ‘common gaming 
house’ but not ‘gaming’, The Madras City 
Police (Amendment) Act, 1929, however, 
inserted in the main Act a definition of 
gaming similar to that in the Madras 
Gaming Act, 1930. This definition was 
substituted by another one, by the Mad- 
ras City Police (Second Amendment) Act, 
1941 which added that, for the purpose of 
the definition, wagering or betting should 
be deemed to comprise collection or soli- 
citing of bets, receipt or- distribution of 
winning or prizes, in money or otherwise, 
in respect of any wager or bet, or any act 
which was intended to aid or facilitate 
wagering or betting or such collection, 
soliciting, receipt or distribution. The 
Madras City Police and Gaming (Amend- 
ment) Act, 1949, however, redefined 'gam- 
ing’ in the City Police Act as not including 
lottery ‘but including wagering or betting. 
The deeming provisions which we just 
now referred to, was retained in the defi-. 
nition but the rest-except wagering or 
betting on -horse races with limitations, 
we mentioned above, was omitted. A new 


Section 49-A was added to the City Police 
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Act which prohibited publication relating 
to horse races. The Amendment Act of 
1949 recast the definition of gaming in the 
Madras Gaming Act, 1930, and, as recast, 
the defintion with the Explanation was 
similar to that in the City Police Act, as 
amended by that Act. Also, Section 11-B 
was added to the Madras Gaming Act, 
which corresponds‘to Section 49-A insert- 
ed in the City Police Act. The Madras City 
Police and Gaming ¢Amendment) Act, 
1949, however, provided that the substi- 
tution of the defintion of gaming in the 
Madras City Police Act and in the Madras 
Gaming Act, 1930, which brought within 
its scope wagering or betting on horse 
races, should come into force on such date 
as.the Provincial Government might, by 
notification in the Fort St. George Gazette, 
appoint, No notification fixing such date 
was ever made, but it was postponed from 
time to time until the job was done by the 
impugned 1974 Act by bringing the defi- 
nition into force with effect from 31-3- 
1975. 


3. It may be seen from the legisla- 
tive history or practice, whatever it 1s, 
that gaming was understood in the sense 
of gambling and that gambling included 
wagering or betting on horse races, 
though, as a matter of fact, by exclusion 
of such wagering or betting within the 
stated limits, they wére never - rendered 
illegal anywhere in India, but in Tamil 
Nadu for the first time with effect from 
the date abovementioned, It is. therefore, 
reasonable to conclude that in the legis- 
lative practice or vocabulary in this coun- 
try wagering or betting on horse races 18 
gaming or gambling. 


4. That leads us to the petitioners’ 
contention that the impugned enactments 
are in excess of the powers of the State 
Legislature. It is said that horse race 1s 
a game of skill, that it does not involve 
any element of gambling and that since 
the power of the Legislature under Entry 
34 of the State List is only to enact on 
betting and gambling and not merely on 
betting simpliciter not involving any ele- 
ment of gambling, the Acts should be 
struck down as incompetent. In_ other 
words, the conjunctive ‘and’ in ‘betting 
and gambling’ does not permit legislation 
òn either betting or gambling, but only 
such legislation on betting involving or in 
the nature of gambling. We have, there- 
fore, to examine first whether there is no 
element of gambling in betting on horse 
races, and second, if so, whether the limit- 
ed interpretation sought to be placed on 
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the ambit of Entry 34 of the State list is 
correct. f 


5. We have already noticed that 
‘gaming’ for purposes of the Madras City 
Police Act and the Madras Gaming Act 
as amended by the Madras City Police and 
Gaming (Amendment) Act, 1949, includes 
wagering or betting which shall be deem- ' 
ed to comprise the collection or soliciting 
of bets, the receipt or distribution of win- 
nings or prizes, in money or otherwise, in 
respect of any wager or bet, or any act 
which is intended to aid or facilitate 
wagering or betting or such collections, 
soliciting, receipt or distribution. Section 
49-A in the City Police Act and Section 
11-B in the Madras Gaming Act throw 
further light that wagering or betting on 
horse races will be ‘gaming’, for by those 
sections, printing or otherwise, producing, 
publishing, selling, distributing or keep- 
ing for sale or distribution, any book, leaf- 
let or other documents containing news of 
acceptances for horse races or purporting 
to give tips or any information which is 
likely to aid or facilitate wagering or bet- 
ting on-horse races shall be punishable 
with fine or imprisonment. Horse racing 
by itself still continues to be a lawful 
sport and is not forbidden, But is betting 
or wagering on horse races gambling? 
Hawkins J. in Carlill v, Carbolic Smoke 
Ball and Co., 1892-2 QBD 484, stated that 
a wagering contract was one by which 
two persons professing to hold opposite 
views touching the issue of a future un- 
certain event, mutually agreed that, de- 
pending upon the.determination of that 
event, one should win from the other, and 
that the other should pay or hand over 
to him a sum of money or stake, neither 
of the contracting parties having any 
other interest in that contract than the 
sum or stake he would win of lose ` and 
there being no other real consideration for 
the making of such contract by either of 
the parties, This statement was approved 
by the Court of Appeal in Carlill v. Car- 
bolic Smoke Ball Co. 1893-1 QBD 256 (CA). 
According to Cotton L. J. in Thacker v. 
Hardy (1878) 4 QBD 685, the essence of 
gaming or wagering was that one party 
was to win and the other party to lose 
upon a future event, which, at the time 
of the contract, was of uncertain nature 
that is to say, if the event turned out one 
way A would lose, but if it turned out the 
other way he would win. Lord Alverstone 
in Lockwood v. Cooper, (1903) 2 KB 428, 
said much the same thing, namely, to. 


amount to gaming the game played must 
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involve the element of wagering that is 
to say, each of the players must have a 
chance of losing as well as of winning. 
The element of chances of winning or los- 
ing money or money’s worth in the games 
is, therefore, treated as basic to gaming 
which must be one, in the present con- 
text, that involves wagering or betting in 
the sense abovementioned, Lawrence L, J. 
fn Ellesmere v, Wallace, 1929-2 Ch Dn 1, 
took it as settled that ‘gaming’ included 
playing at games of skill as well as at 
‘games of chance, and pointed out that 


horse racing was a game within the mean- ' 


ing of the Gaming Acts in which was: pre- 
gent the element of a chance of winning 
or: losing money or stake. No man bets or 
enters into a wager on a certain event not 
depending on chance or even skill the 
outcome of whose exercise cannot be pre- 
dicated with certainty, as in tennis or any 
game of skill where there is a chance of 
losing. or winning. So, if winning on stake 
or horse races ean be a certainty and not 
a mere chance, it will not be gaming, as 
it involves no wagering or betting on a 
future uncertain event. So. trading on a 
future uncertainty is the crux of gaming 
through wagering or betting. Lottery is 
one such case in which winning solely de- 
pends on chance. R. M. D, C. v. Union of 
Yndia, AIR 1957 SC 628 at p. 637, which 
related to a prize competition, proceeded 
on- the basis that only competitions in 
which success did not depend to a sub- 
stantial degree on skill would be within 
the ambit of Entry 34 of the State List. 
There the court while answering the vali- 
dity of the Prize Competitions Act, ob- 
served— i 


“The cdnclusion is, therefore, inescap-" 


able that the impugned provisions, assum- 
ing that they apply by virtue of the defi- 
nition in Section 2 (d) to all kinds of 
competitions, are severable in their appli- 
cation to competitions in which success 
does not depend to any substantial extent 
on skill.” . 


6. In State of Bombay v, R. M. D. 
Chamarbaugwala, AIR 1957 SC 699 at p. 
107 we have these further observations— 

“Nor has it been questioned. that the 
third category, which comprised ‘any 
other competition, success in which does 
not depend to a substantial degree upon 
the exercise of skill’ constituted a gambl- 
ing competition. At one time the notion 
‘was that in order to be branded’as gambl- 
ing the competition must be one success 
in which depended entirely on chance. 
H even a scintilla of skill was required for 
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success the competition could not be re- 
garded as of a gambling nature. 


The Court of Appeal (Coles v. Od- 
hams Press Ltd., 1936-1 KB 416) in the 
judgment under appeal has ‘shown how 
Opinions have changed since the earlier 
decisions were given and it is not neces- 
sary for us to discuss the matter again. It 
will suffice to say that we agree with the 
court of appeal that a competition in order 
to avoid the stigma of gambling must de- 
pend to a substantial degree upon the 
exercise of skill. Therefore, a competition 
success wherein does not depend to a sub- 
stantial degree upon the exercise of skill 
is now recognised to be of a gambling 
nature.” 


T. The question is whether, having 
regard to this approach, betting on horse 
races is of a gambling nature. We are 
told that it is not, because bettors bring 
to bear on betting considerable know- 
ledge of each horse as to its ancestry or 
pedigree, history of its performancé in 
-the previous races, various other factors 
and related circumstances and skill based 
on such knowledge and experience in 
horse racing. We, of course, know the ple- 
thora of publications, information by 
means of booklets;*pamphlets and even 
books and the knowledge about horses and 
horse races all over the world for centu- 
ries and the tremendous enthusiasm exhi- 
bited by those race-goers who in deciding 
to stake on a particular horse, know 
everything about it which enables them 
to judge that it may in all probability 
come out successful in a race. Even so, if 
any skill is involved in the process, it is” 
not the skill of the horse but of the one 
who bets on it and, based’ on such skill, 
the better cannot say with any certainty 
that a horse without fail will in any case 
come out successful. It may be that the 
knowledge and experience one would have 
or skill of one who bets on a horse may 
with their use eliminate as far as possible, 
the odd chance of failure and ensure to a 
degree so to speak, a probability of suc- 
cess; but the most astute better by using 
his substantial skill may still fail to be 
-successful in his stake, The 
chance is not out-weighed by any skill of 
the. bettor or the horse, The figures we 
were shown would only show that success- 
ful betting on horses sometimes, not ne- 
cessarily every time, goes with substan- 
tial skill of the one who stakes. But we 
are not persuaded that betting on horses 
is a game of substantial skill. Horse rac- 
ing is a competition on speed which will 


element of - 
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depend on a variety of changing and un- 
certain features which, with the best 
lof knowledge and skill of the bettor, can- 
not be reduced to a certainty, though of 
course by such knowledge and skill the 
probability of success of a particular horse 
may be approximated. In our ‘opinion, 
therefore, betting on horses does involve 
an element of gambling and we are unable 
to agree that staking on horses with ex- 
pert knowledge and skill of the bettor is 
not betting involving an element of oe 
bling. 

8. -We are not impressed either by 
the contention that. the use of facility of 
totalisator would make any difference to 
the gambling character of betting on horse 
races. A tote or totalisator is described in 
Encyclopaedia Brittannica, 11th Volume, 





‘as a complex mechanism employing both. 


electrical and mechanical device and used 
„on race courses for wagering under the 
pari-mutuel system. Its major functions 
are to print and issue tickets acknowledg- 
ing wagers on various contestants; to sum- 


marise the sale of such tickets and to dis-` 


play to public view the progress of wager- 
ing, Its popularity and the populerity of 
racing itself derive largely from the tota- 
lizator’s speed and g@ficiency and from 
its numerous safeguards against unethi- 
cal practice. The tote has become very 
popular because of its safeguards against 
sharp practice and the fact that it elimi- 
nates book-makers and submitted all wag- 
ers to the, easy collection of commissions 
and taxes, The pari-mutuel system is de- 
signed to suit many types of wagering, in- 
cluding doubles and tribles and it involves 
- cumulative bets. The use of  totalizator, 
however, does not change the character 
of betting on horses as gambling; nor does 
it help to eliminate the element of uncer- 
tainty of success of a particular horse in 
a competitive racing. Ellesmere v. Wal- 
Jace, 1929-2 Ch Dn 1; Attorney General v. 
Luncheon and Sports Club, 1929 AC 400 
and Tote Investors Ltd. v, ‘Smoker, 1967- 
3 All ER 242, were concerned with dif- 
ferent problems. They do not, in our 
opinion, support the contention that ‘bet- 
ting on horse races is not gaming or that 
the use of totalisator transforms that cha- 
racter. The first of these cases decided by 
the Court of Appeal was concerned with 
an action brought by a senior steward of 
a Jockey Club and a firm as the registry 
and stakeholders for the club against the 
owners of a race horse, There were two 
races advertised to be run at the New- 
market First_Spring Meeting.under the 
authority OE thg acd ped and normal 


‘That is not the question we have to 
cide, Here, there is no ‘claim of thatitype 


A.I. R. 


nations were invited, subject to the rules 
of racing. The first of these races was the 
Peel Handicap. described as a sweep 
stakes for five sovereigns, of which two 
sovereigns were to be forfeited, with 200 
sovereigns out of the stage, 15 entries or 
race to be at the option of the stewards of 
the Jockey Club. The second race was a 
long course Selling Plate of 200 sove- 
reigns, entrance two sovereigns, ten en- 
tries or the race to be at the option. of the 
stewards and winner to be sold by auction 
for 300 sovereigns’ The defendant horse 


` owner nominated a horse for each race, 


The horse did not run in the races, The 
defendant did not pay the entrance fee 
for either races. An action was brought 
to recover the entrance fee which was 
also the fee for the nomination of: his 
horse in each of the races. The court of 
appeal, by:a majority, held that the con= 
tracts for the’two races were between the 
club and the defendant and not between 
the various entrants inter se and: that they 
were in neither case by way of gaming or 
wagering within Section 18 of the Gam- 
ing Act. The basis for this decision was 
that for wagering or betting. there must 
be.an element of chance of gain or loss. 
But in the case before the Court of Appeal 
the Jockey Club never stood to lose or 


_win. The Master of the Rolls said— 


“But I cannot find any win for the 
Jockey Club. as against the defendant 
upon any gaming or wagering event 
to be decided between them The pay- 
ments of 2£ do not depend upon the issue 
of a ‘future event’.” 


de- 


to be enforced. The impugned Act merely 


„prohibits in effect betting or wagering on 


horse races, The Club no doubt does not 
enter into betting and deduction of sums 


‘for its expenditure from the stake money 


does not depend upon any win for the 
club. All the sdme, when several people 


‘bet not always on ‘the same horse but on 


different horses, each of the-players has a 


‘chance of losing as well as winning: That 


is the essence of gaming, D 


9. Attorney General v. ` Luncheon 
and Sports Club, 1929 AC 400 was’ a casé 
in which the Crown unsuccessfully claim- 


‘ed betting duty. A limited company was 


the proprietor of a social club. Upon the 
Club premises, betting on horse races was 
transacted through the instrumentality of 
two machines, called totalizators owned 
by the corfipany and worked out by the 
company ae servants. ae member E 


woud 
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to use these machines for the purpose of 
backing a horse applied to join the club 
pool and, if elected as a pool member, he 
became entitled on payment of a small 
subscription to operate, and for this pur- 
pose he was supplied with credit vouchers 
of varying amounts. Under the rules of 
the pool, ten per cent of the gross amount 
of the stakes on each race was retained by 
the company in respect of the facilities 
provided and the expenses of manage- 
ment and the balance was divided among 
the backers, called in the rules ‘investors’ 
of the winning horse, in the proportion of 
their stakes. The winnings for each week 
were paid by the company from its own 
funds irrespective of any possible loss 
owing to dishonour of the vouchers, The 
rules provided that the club acted simply 
as a distributing agent. The company 
admitted that it was a bookmaker and 
that the transactions were bets within the 
meaning of the Finance Act. The House 
of Lords held that the bets were not made 
with the company, but by the members 
inter se and that the claim of the Crown 
tailed. Lord Buckmaster in his speech ob- 
served:— 


‘In this case I can see no trace of 
gaming or wagering with the respondents. 
To them the rise and fall of odds, the suc- 


cess or failure of a horse and all the hopes . 


and hazards of the turf are completely 
immaterial. They can never lose except to 
the extent of djscredited vouchers, and 
loss due to that act of dishonesty is itself 
independent of the race............ A bet is 
something staked to be lost or won on the 
result of a doubtful issue, but no doubt- 
ful issue affects the respondents—they 
neither win nor ldse on any such chance”. 


Viscount Dunedin put the matter thus:— 
“Inasmuch as the determination of the 
event in question—to wit, whether a cer- 
tain horse is first or is placed in a race, 
as the case’ may be, the club can neither 
win nor lose, it follows that there is no 
bet with the only bookmaker alleged.” 


Lord Blanesburgh stated; 

“I am doubtful indeed whether they 
connote the making of any “bets at all 
either between pool members individually 
or between losing pool members on the 
one hand and winning pool members on 
the other, Rather do I view each pool as 
being something in the nature of a highly 
developed sweepstake offering. results 
which, it is true, become practically pos- 
sible only through the fool-proof accu- 
racy of the ‘totalizator, but which. theore- 
tically, would be equally attainable with 
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the assistance of a calculating boy of re- 
quisite genius and character. Be that as it 
may, however, of one thing I feel satis- 
fied and that is that on a sound construc- 
tion of the bye-laws it is impossible for 
the club to have in any pool a pecuniary 
interest the extent of which is ever mea- 
sured by the result of any race. The fixed 
fee of ten per cent of the takings allowed 
to the administration for its services and 
the retention by it of the ‘fractions’, 
which are never in any way dependent on 
the event, represent the sole interest of 
the club in any pool; and its practice in 
paying over winnings without necessarily 
having received the subscriptions of 

the losing participants is, it seems to me. 
no more than one of the services render- 
ed by the club in consideration of that 
fee.” 

10. It may be seen from the facts 
of the case and the decision that the House 
of Lords did not say that betting on horse 
races did not amount to gaming, rather 
the case entirely proceeded on the as- 
sumption that betting on horses amounted 
to gaming. 

11. Tote Investors Ltd. v, Smoker, 
1967-3 All ER 242, was also a similar one. 
There, the defendant entered into a cre- 
dit betting transaction with a certain 
T. Ltd. Co.. who placed her bet with the 
Horse Totalizator Board. T. Ltd, contract- 
ed in its own name on behalf of the Board, 
and in effect the Board agreed to collect 
all moneys staked with the totalisator on 
the result of the race and to distribute 
the balance remaining after deducting ex- 
penses to those backing winners, The de- 
fendant lost and T. Ltd. sued her for in- 
debtedness on her bets. It was held by 
the Court of Appeal that, in order to con- 
stitute a contract by way of wagering 
within Section 18 of the Gaming Act, 1845, 


‘it was essential that each party might 


either win or lose. But in the case before 
the court, the Totalisator Board could not 
lose and accordingly the contract made 
by the defendant was not a contract of 
wagering within Section 18, which, there- 
fore. afforded her no defence, Lord Den- 
ning M. R. observed— 

“If I were to interpret Section 18 of 
the Gaming Act, 1845, without resort to 
law books, I should have thought that 
the contracts which Miss Smoker made 
with or through Tote Investors Ltd. were 
contracts of gaming or wagering. The 
Shorter Oxford Dictionary defines a wager 
as— 

‘I. something (esp. a sum of money) 
Iaid down and Bezercen on the issue of 


fo. 
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an uncertain event. 2, An agreement or 
contract under which each of the parties 
promises to give money or its equivalent 
to the other according to the issue of an 
uncertain event.’ 

The dictionary defines ‘gaming’ as 

‘gambling’, Those definitions fit this 
transaction; but our law books have given 
a special meaning to the words ‘gaming’ 
and ‘wagering’ in this statute.” 
The Master of the Rolls then referred to 
the classical definition by Hawkins J. in 
Carlill v. Carbolic Smoke Ball Co., 1892- 
2 QBD 484 and proceeded to observe fur- 
ther— 


“The definition has been approved 
many times particularly in Ellesmere v. 
Wallace, 1929-2 Ch D 1. I would not my- 
self like to treat it as a rigid definition or 
interpret it as a statute, but it does bring 
out this feature; it is essential that each 


‘+, party may either win or lose. If one party 


can neither. win or lose. then it is not 
‘gaming’ or ‘wagering’. This was accepted 
by the House of Lords in Attorney Gene- 
ral v. Luncheon and Sports Club, 1928 
AC 400.” 
Then the Master of the Rolls extracted 
the observations of Lord Dunedin in At- 
torney General v. Luncheon and . Sports 
` Club, 1929 AC 400 which we have already 
seen, and proceeded to say— 


“Applying this to the present case, it 
seems clear that the Totalizator Board can 
neither win nor lose.:.... The cases show 
the word ‘gaming’ adds nothing to the 
word ‘wagering’, On the authorities I feel 
compelled to hold that a contract by «4 
backer who puts money on the totaliza- 
tor is not a contract by way of gaming or 
wagering...... It seems to me that Parlia- 
ment has proceeded on the assumption 
that bets made with the totalizator are 
not contracts by way of gaming and wa- 
gering”. : 

Lord Wilberforce in agreeing with the 
Master of Rolls, expressed the same 
view—— : 

“So I think we have to regard the 
position as being that the totalizator, as 
the result of transactions with it, is in- 
capable of either winning or losing and 
therefore not engaging in a wagering 
transaction.” 

The question we have to decide is not 
whether the Race Club or the totalizator 
which it used. is a party to a betting con- 
tract. If that were the question. we would 
have answered it in the negative. as it 
was done in Ellesmere v. Wallace, 1929-2 


A.I. BR. 


Ch D 1; Attorney General v. Luncheon 
and Sports Club, 1929 AC 400; and Tote 
Investors Ltd. v. Smoker, 1967-3 All ER 
242. Here, the question rather is whether 
betting or wagering for purposes of the 
impugned Acts does not involve the ele~ 
ment of gambling or gaming We have al- 
ready answered that it does involve such 
an element, because money is laid down 
and hazarded on the issue of an uncer~ 
tain event. That is. common in both bet- 
ting and gambling and, as Lord Denning 
M. R. puts it. the word ‘gaming’ adds no- 
thing to the word ‘wagering’ and we 
would only add that it adds nothing to 
the word ‘betting’ either, because we 
cannot conceive of betting without there 
being in it an element of. gambling in the 
sense of staking or hazarding on the issue 
of an uncertain event. In spite of all that 
has been urged before us that the skill of 
a racegoer or bettor plays a substantial 
part in his act of staking or hazarding in 
backing a horse, we remain unconvinced 
that he does so on a certain future event. 
For aught we know, the horse that one 
backs with all the assurance he may have 
through the knowledge and skill which he. 
has acquired in betting on horse races, 
may not win. 


12. On that view we must also 
hold that the Entry, gaming and betting 
in the State List as a subject of Legisla- 
tive power, can validly be invoked by the 
Legislature in prohibiting betting simpli- 
citer on horse races or betting and gam- 
bling on horse races, Every betting by it- 
self is a gamble and involves an element 
of uncertainty. Where there is betting. 
there is gambling. Where there is gam- 
bling by hazarding money on an uncer- 
tain event of winning on a horse. there is 
betting. Betting is gambling and gambling 
includes a betting. It follows, therefore, 
that where the Entry is ‘betting or gam- 
bling’ or ‘betting and gambling’, the effect 
and scope of the power will be the same. 
We then come to the last contention based 
on estoppel. The Government from time 
to time postponed bringing into force, 
Sections 2 and 4 of the Madras City Police 
and Gaming (Amendment) Act, 1949, and 
the last of the orders of Government, 
G. O, Ma, No. 1570 Home. dated 7-6-1973, 
stated— 


“The Government after careful con 
sideration- of the request of the Madras 
Race Club. direct that the operation of 
Sections 2 and 4 of the Madras City Police 


‘and Gaming (Amendment) Act, 1949 be 


postponed for a further period of - three 
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years from 1-7-1973, ie., till 30-6-1976.” 

But these sections have been brought into 
force by the impugned legislation with 
effect from 31-3-1975. The Race Club says 
that, in view of the fact that the Govern- 
ment Order assured that the bringing into 
force of the two sections would be post- 
poned until 30-6-1976, for running horse 
races meanwhile both in Madras and 
Ootacamund, it had borrowed some lakhs 
of rupees for giving advance to owners of 
horses to buy horses, that it incurred ex- 
penditure in connection with races to. be 
run, and that bringing into force those 
two sections prematurely with effect 
from 31-3-1975 would be highly detri- 
mental to the club. It also said that the 
club has been paying large amounts as 
taxes and donations in a large way to 
charitable causes. The premature abolish- 
ing of horse races before 30-6-1976 would 
work to the disadvantage of some of the 
charitable institutions to which the club 
has been contributing. We are told that 
the club having acted on the last Govern- 
ment Order with the assurance of the 
postponement of Sections 2 and 4 until 
30-6-1976, as the going back upon the as- 
surance would be seriously injurious to 


the interests of the club, the Government ' 


would be estopped from bringing the 
legislation, But the Government pointed 
out that the Chief Minister had, as early 
às 1974, announced in the Legislature of 
the proposed abolition of betting on horse 
races, that the Chairman of the club him- 
self had requested by his letter dated 
24-8-1974, to reconsider the decision of 
Government to bring into force the two 
sections from 31-3-1975 and that further, 
the two sections have been brought into 
force by the impugned Act because of its 
accepted beneficial effect upon thousands 
of poor and middle class people who lost 
heavily and underwent sufferings by bet- 
ting on horse races, Apart from the fac- 
tual aspect, we are unable to appreciate 
the argument based on estoppel. So far as 
the Legislature is concerned, there was 
no representation made by it that Sections 
2 and 4 would not be brought into force 
earlier than 30-6-1976, It is no doubt true 
that Legislation is initiated by the Exe- 
cutive. Even assuming that the Executive 
by the said order of Government had 
made a representation which the club act- 
ed upon, that would not prevent the Le- 
gislature, when the legislation was actu- 
ally introduced, from considering and 
making it a law. We can find, therefore, 
no substance in the contention. 
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13. The petitions are dismissed, 
but with no costs. 


14. Before we leave these peti- 


- tions, we should like to make certain ob- 


servations. As we pointed out, betting on 
horse races is a worldwide pleasurable 
sport of great. popularity and has evoked 
amazing interest and enthusiasm every- 
where. There is no doubt that it is a great 
and ancient sport and turf has not been 
abolished anywhere else in the world, in- 
cluding India. Though we have nothing 
to do with`the policy of Government in 
abolishing betting or wagering on horse 
races, it seems to us that the reasons 
which prompted the policy can well be 
satisfied by not necessarily abolishing 
horse races, but by introducing suitable 
restrictions, as is the case in-some parts 
of the world. so that the evil that the 
impugned legislation sought to remove 


can be bogged down and prevented by = 


other means rather than by the total abo- 
lition, and thus make it possible for the 
sport to continue to satisfy its numerous 
lovers and enable horse breeding and 
rearing as before and also make the race 
club continue to be the source of a huge 
amount of revenue to the State and bene- 
faction in a big way to several deserving 
charities, 

Petitions dismissed. 





| AIR 1976 MADRAS 245 
x VEERASWAMI, C. J. AND 
NATARAJAN, J. 
State of Madras and another, Appel- 
lants v. Deivasigamani Pillai, Respondent 
Writ Appeals Nos. 133 and 186 a 
1974, D/- 11-9-1975 * 


(A) Land Acquisition Act (1894), Sec- 
tions 4 (1), 6 — Defect in notification. un- 
der S, 4 (1) containing description of what 
was sought to be acquired — Defect 
sought to be cured by erratum to declara- 
tion under S. 6 without any correction in 
Notification under S. 4 — Erratum is bad 
and liable te be quashed. 


Where the defect in what was sought 
to be acquired by a notification under S, 4 
(1), was tried to be corrected by a notifi- 
cation containing an erratum only to the 
declaration under S. 6, without any cor- 


*(Against judgment of Palaniswami and 
Ramapraseda Rao, JJ. in W. P. No. 4507 
of 1970 etc.) 
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responding correction in the notification 
under S. 4 (1), the notification containing 
the erratum was bad and was liable to be 
quashed under Art. 226 of the Constitu- 
tion. What was sought to be acquired 
must normally find a place in the notifi- 
cation under S. 4 (1) and a mere erratum 
to the declaration will not cure that 
defect. W. P. No, 4507 of 1970 (Mad), 
Affirmed. (Para 1) 

(B) Constitution of India, Art, 226 — 
Land’ ` acquisition 
petition to -quash notification containing 
erratum to declaration under S. 6 of the 
Act — Court goes beyond the purview of 
the petition to decide the question of title 
as to land sought to be acquired — (Land 
Acquisition Act (1894), S. 6) — W. P. 4507 
of 1970 (Mad), Reversed. (Para 1) 


VEERASWAMI, C. J.:— These ap- 
peals are from the orders of Palaniswami 
_J, and Ramaprasada Rao J. By a notifica- 
tion under S. 4 (1) of the Land Acquisi- 
tion Act. certain piece of land was sought 
to be acquired for a public purpose, to 
wit, for the construction of a mutton and 
vegetable market. One of the survey 
numbers sought to be acquired, which 


both the appeals cover. is R. S. No. 238- - 


1A-1A-1-A-1. The description in the noti- 
fication is as follows— 


“Natham poromboke. R. S. No. 238- 

1-A-1-A-1-A/1 present enjoyers and inte- 
rested persons (1) Balakrishna Pillai son 
of Andi Pillai, (2) Dhanammal, aged 10, (3) 
Rajeswari aged 7, (4) Sivaprakasam aged 
2 (Nos. 2 to 4 minors by guardian father 
No, (1)), 0.13 acre (a thatched tea hotel 
and one well).” 
Objections were filed by the respondent 
that the land was not natham poromboke, 
but belonged to them. But these objec- 
tions were overruled. There was a decla- 
ration under Section 4 on 20-8-1967, 
which was published. Thereafter. on 28-5- 
1968. an erratum to the declaration was 
published to the effect that what was 
sought to be acquired on the survey num- 
ber was not the land itself but the thatch- 
ed tea hotel and also well. It is this noti- 
fication that was quashed by Palaniswami 
J. He found— . 


“On the facts proved by the petition- 
er and found by the acquisition officer, it 
follows that the petitioner and his prede- 
cessors-in-title have been in possession 
of the land, upon which the present su- 
perstructure stands, for over the prescrip- 
tive period. The petitioner is thus entitled 
to both the land and the superstructure. 

What is sought to be acquired is only a 
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proceedings — Writ. 


A. I. R. 


part of his interest which is not contem- 
plated under the Act. In this view the 
entire acquisition proceedings including | 
the notification under Section 4 have to 
be struck down as being incompetent” 
In the appeals filed by the Government 
it is rightly contended that the learned 
Judge went outside the purview of the 
petition under Art. 226 of the Constitu- 
tion to decide a question of title as to 
land, From the excerpt from the judg- 
ment, it is obvious that the learned Judge 
did go into the question of title and gave 
a declaration that the land belonged to 
the respondent. This is entirely outside 
the purview.of the petition. The question 
of title will have to be decided in the 
light of evidence, especially the question 
of possession, which: could not be satis- 
factorily decided only on the basis of affi- 
davits in support of the petition asserting 
or denying title. It is no doubt true ‘that 
the Government sought to decide the ob- 
jections and overrule the same after Sec- 
tion 4 (1) notification and before the dec- 
laration under Section 6. We are not call- 
ed upon to say whether this was proper 
or not. But the erratum was only to the 
declaration. That would be wrong. What 
was sought to be acquired must normally 
find a place in the notification under Sec- 
tion 4 (1) and it not having been made 
clear in the notification that what was 
sought to be acquired was only the super- 
structure on the view that the land was 
natham poromboke, the notification itself 
was bad and the mere erratum to the dec- 
laration will not cure this defect. On that 
ground we agree with the learned Judge 
that both the notification under Section 4 
(1) and the declaration under Section 6 
will have to be quashed, But the appeals 
are well founded inasmuch as the learned: 
Judge went outside the purview of the 
writ petitions and gave a declaration as to 
the ownership of the land. That is set 
aside. To that limited extent the appeals 
are allowed. No costs. 

Order accordingly. 
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(A) Provincial Insolvency Act (1920). 

S. 75 — Who may appeal — Transferee of 

Seis of insolvent is an aggrieved 

person by the order of insolvency and can 

file appeal. AIR 1949 Mad 131, Followed; 
AIR. 1928 Mad 981 (1), Distinguished. 

"(Para 4) 

Cases .Referred: Chronological Paras 

AIR 1949 Mad 131 = (1948) 2 Mad Ly 194 

1, 4 

AIR 1928 Mad 981 (1) = 112 Ind Cas 623 

3, 4 

B. T. Seshadri, for Petitioner; V, Rat- 

nam, for Respondent. 


ORDER :— Following the decision of 
the learned Judge, Govindarajachari J, in 
Official Trustee, Madras v. Sethu Chettiar 
1948-2 Mad LJ 194 = (AIR 1949 Mad 131), 
this revision petition has to be dismissed. 
The respondent is a transferee from a 
debtor who was sought to be adjudicated 
insolvent by one of the creditore. The 
court entertained the application of the 
creditor, examined him, accepted the 
documents filed by him and marked them 
as Exs. A-1 and A-2 and thereafter said 
‘Petition is allowed adjudging the respon- 
dent insolvent’, Curiously enough the res- 
pondent therein did: not file an appeal, 
But the. respondent before me and in the 
lower court in these. proceedings being 
the transferee of the properties of the in- 
solvent and who-is really affected by the 
order of insolvency filed an appeal 
against the perfunctory order which re- 
sulted in the insolvency of his vendor. 
The lower court rightly appreciated. the 
evidence, accepted the appeal and remit- 
ted the matter for a fuller consideration 
by the insolvency court. The petitioner 
before me (petitioning-creditor) objected 
to the maintainability of the appeal by 
the transferee who is outside, prima facie, 
the proceedings initiated by him against 
the insolvent. He would also say that the 
order of insolvency was passed on merits. 
But these contentions were not upheld 
and the appeal was allowed and the mat- 
ter remitted to the insolvency court for a 
fuller appraisal and adjudication of the 
real issue, As against this the present re- 
vision petition has been filed. 


2. Learned counsel for the peti- 
tioner though feebly attempted to main- 
tain that the order of adjudication was 
made on merits was not able to sustain 
the same since the non-speaking order of 
the insolvency Court is neither evident 
nor self-explanatory. It does not appear 
from the record that the insolvency 
Court applied its mind to the material 
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placed before it; before it pronounced the 
order of adjudication. The learned Sub- 
ordinate Judge who passed the order does 
not even say that he was prima facie of 
the view that by such alienations under 
Exs. A-1 and A-2, the insolvent ‘intended 
to defeat and delay the interests of his 
creditors’, This observation should find a 
place in such orders in order to avoid any 
misgiving at a later stage about the non- 
application of the mind of the insolvency 
Court to the facts and circumstances of 
the case and to the real matter under con- 
troversy. Therefore, the order of adjudi- 
cation has been pronounced in such an 
unsatisfactory state of affairs, This can- 
not be disputed by the learned counsel for 
the petitioner, 

3. The more important question is 
whether the transferee respondent before 
me is a person aggrieved within the 
meaning of Section 75 of the Provincial 
Insolvency Act, which would enable him ` 
to file an appeal to the appellate autho- 
rity to interfere with the aforesaid order 
of adjudication. The learned counsel for 
the petitioner relies upon the decision in 
Alagappa Chettiar v. Vellachami Servai, 
AIR 1928 Mad 981 (1), in support of his 
contention. That is not a case which is 
apposite to the one under consideration 
by me. That was a case where an appeal 
was filed by one creditor against the ac~ 
ceptance of the claim of another creditor. 
Interests of creditors in an insolvency 
petition are distinct and separate, The in- 
terest of one creditor has no impact on 
the interest of another creditor in so far 
as the insolvency is concerned. This 
patent circumstance was taken into con- 
sideration by the Division Bench of our 
court when it said that a co-creditor of 
an insolvent cannot be deemed to be an 
aggrieved person when another creditor’s 
claim is accepted by the Official Receiver. 
Facts therefore are totally different . and 
the ratio in that case is inapplicable to 
the present situation, 

4, The relevant and the nearest 
ease which could be cited has been refer- 
red to by the learned counsel for the res- 
pondent. An eminent Judge of our Court, 
Govindarajachari J. in Official Trustee, 
Madras v. Sethu Chettiar, 1948-2 Mad LJ 
194 = (AIR 1949 Mad 131), in an elucida- 
tory and illuminating judgment and after 
referring to the decision in Alagappa 
Chettiar v. Vellachami Servai, AIR 1928 
Mad 981 (1), held that a person who satis- 
fies the description of the respondent in 
this revision petition would be an aggriev- 
ed person within the meaning of Section 


‘> lthe lower court was right when 
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¥5 of the Act. I am inclined to excerpt 
certain observations of the learned Judge 
instead of in any manner lessening the 
weightage of the observations made by 
him in the said judgment. After narrating 
in extenso the English authorities, the 
learned Judge accepted the view that 
“Any person who makes an application to 
the court for decision or any person who 
is brought before court to submit to a de- 
cision, is, if the decision goes against him, 
thereby ‘a person aggrieved’ by that deci- 
sion”. The learned Judge also said that 
the embarrassment which may result from 
the order of adjudication provides such 
embarrassed person with a sufficient gri- 
evance and clothes him with the neces- 
sary status to question the order of 
adjudication in an appeal. The involun- 
tary adjudication of the transferee in the 
insolvency makes him an affected person. 
While respectfully adopting the observa- 
- |tions made above, I am of the view that 
it said 
that the transferee from the insolvent 
could maintain the appeal and having re- 
gard to the circumstances of the case I 
uphold the order of remit since the origi- 
nal pronouncement resulting in the ad- 
judication of the insolvent is based on a 
cryptic non-speaking order. The revision 
petition is dismissed, There will be no 
order as to costs, 

Petition dismissed. 
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MOHAN, J. 
Sivabaghathammal and others, Ap~ 
pellants v. Thangappa Nadar, Respondent. 
Second Appeal No. 1036 of 1972, D- 
31-7-1975.* 


(A) Stamp Act (1899), S. 35 — Suit on 
original consideration — Money borrowed 
in the morning and promissory note in- 
sufficiently stamped executed in the even- 
ing — Suit on original cause of action is 

` maintainable where the instrument. is 
only an evidence of lending. AIR 1938 
Mad 785 (FB), Followed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1938 Mad 785 = (1938) 2 Mad LJ 189 
. ŒB) 4 

JUDGMENT :— The PERE appeal 
arises out of O. S. 154 of 1966 which is a 
suit for recovery of Rs. 4094-90. The case 


*(Against decree-of Sub-J., Devakottai, in 
A. S. No. 75 of 1966.) 
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A.I. R. 
of the plaintiff is that in the morning of 


24-4-1964, the defendant took a hand loan 


of Rs. 3,500 from the plaintiff for family 
expenses agreeing to repay with interest 
at 9 per cent per annum and on that very 
day in the evening the defendant execut- 
ed a stamped receipt in token of having 
received this amount. Therefore, the suit 
is filed on the original debt. the receipt 
even if it be a promissory note, being in« 
sufficiently stamped. 


2. In the written statement the 
defendant contended that he never exe- 
cuted any receipt nor did he borrow any 
hand loan at all. His further case was 
that the plaintiff requested the defendant 
to sell one of his cows and thereupon it 
was sold for Rs. 220, that purporting it to 
be a receipt for the payment of the said 
sum of Rs, 220 the suit promissory note 
has been taken from him stealthily and 


‘that in any event the suit document is 


inadmissible in evidence as not being duly 
stamped and that the suit based on the 
original cause of action is not maintain- 
able, The trial court dismissed the suit, 
holding that the suit promissory note was 
insufficiently stamped and further held 
there was no borrowing by the defendant. 


3. On appeal, the lower appellate 
court upheld the borrowing but however 
confirmed the finding that the promissory 
note being insufficiently stamped it was 
not open to the plaintiff to recover the 
same and the suit will not lie on the debt 
since the promissory note embodied all 
the terms of the contract. 


4. A careful reading of the plaint 
will clearly show that the borrowing i9 
in the morning of 24-4-1964 and in the 
evening the promissory note came to be 
executed. Therefore the courts. below are 
not right in holding that the suit cannot 
be maintained on the original cause of 
action. I say so because the very Full 
Bench judgment on which both the courts 
below relied—Perumal v, Kamakshi, AIR 
1938 Mad 785 (FB)—clearly lays down 
whether a suit lies on the debt apart from . 
the instrument therefor depends on the 
circumstances under which the instrument 
was executed, If really the instrument is 
only an evidence of the lending, certainly 
the suit will lie, In this connection, I may 
usefully refer to the observations of the 
Full Bench made at page 789— 

“The question is, how far does this 
rule or the reason of the rule apply. to 
eases in which a person borrowing money 
executes as part of the same transaction 
a promissory note in favour of the len- 
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der? That the terms as to rate of interest, 
date of payment, etc., form part of the 
contract and cannot be proved except by 
proof of the note seems to be more or less 
admitted.” 

Again, at page 793, it is said— 

“In the case of a loan transaction, 
the principal contract itself consists of 
the promise to repay and it cannot be said 
that ‘the implied promise on which the 
action for money had and received de- 
pends’ forms no part of but is merely 
collateral to the main contract.” 
Therefore, the finding of both the courts 
that the suit is not maintainable-is incor- 
rect and is liable to be set aside. Inasmuch 
as the lower appellate court has held 
that the borrowing is true the suit will 
have to be necessarily decreed and conse- 
quently the plaintiff succeeds and he will 
be entitled to a decree as prayed for. But 
the parties will bear their respective costs 
Maun No leave, 

Appeal allowed. 


Tal, 
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SETHURAMAN, J. 
N. A. Karim Sait (decd.) and others, 
Appellants v. Hyath Basha, Respondent. 
Second Appeal No. 795 of 1972 ete., 
D/- 25-7-1975.* 
(A) Transfer of Property Act (1882), 
S. 108 — Surrender of possession by main 
tenant — Suit for recovery of rent for the 
period premises were occupied by sub- . 
lessees — Liability of main tenant, 


verre 


Held that in the’ absence of a statu- ` 


tory right to the sub-tenants to continue 
in the premises as in the English law, it 
was necessary for the defendant main 
tenant to have taken such steps as were 
possible or appropriate to see that the 
sub-tenants vacated the premises. As he 
has failed to do so and as there is no pri- 
vity of contract or estate between the 
landlord and the . sub-tenants, the 
landlord could very well recover the 
money from the main tenant. By merely 
alleging that he had delivered the key 
with reference to the portion in his occu- 
pation, the main tenant cannot be said to 
have taken steps to see that the sub- 
tenants were kept out of the premises so 
as to enable thelandlord to take posses- 
sion, (1967) 1 Mad LJ 337, Distinguished; 


*(Against decree of Civil J., Madras in 
A. S. No. 292 of 1970 etc.) 
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(Sethuraman J.) . [Prs. 1-4]> 


(1922) 1 KB 719, Referred; 
631, Followed. (Para 13) 
Cases Referred : Chronological Paras 
1968-1 Mad LJ 386 = 81 Mad LW 8 10 


- Mad. 249 
(1906) 2 Ch 


(1967) 1 Mad LJ 337 = ILR (1967) 2 Mad 


324 11 
(1922) 1 KB 719 = 91 LJKB 651 7,8, 
9,11 

(1906) 2 Ch 631 = 76 LJ Ch 78 6 


(1793) 1 Esp 56 7,9 

JUDGMENT :— These three appeals 
arise out of a common judgment of the 
Principal Judge, City Civil Court, Mad- 
ras, in the three appeals before him, The 
defendant in the trial court was a tenant 
of the residential back portion in premises 
No. 3 Gopathi Narayanaswami Chetti 
Road, T, Nagar, Madras, consisting of 6 
rooms, verandah and a-hall on a monthly 
rent of Rs. 225. Alleging that he had de- 
faulted in payment of rent and had sub- 
let the premises -without the consent of 
the landlord, proceedings under the House . ` 
Rent Control Act were taken: against him. 
The defendant remained ex parte and 
eviction was ordered. The plaintiffs took 
possession on 31st October, 1968 and three 
suits were filed for recovery of the rent 
from 1-4-1967 to 31-10-1968. The total 
amount claimed is Rs. 2025. 


2. The defence was that the de- 
fendant had vacated the portion in his 
occupation on 1-3-1966, that he had sent 
a notice to that effect on - 25-3-1966 and 
that he was not liable to pay any rent 
subsequent to 1-3-1966, There are certain 
other allegations which are not material 
for our present purpose. 

3. The Assistant Judge, City Civil 
Court, who tried all the three suits to- 
gether, found that the defendant had sur- 
rendered tenancy on 1-3-1966 and that 
direct relationship between the plaintiffs 
and the sub-tenants had come into exist- 


„ence so as to require them to proceed 


against them for damages for use and 
occupation of the premises. He, therefore, 
dismissed the suits. 

4. The plaintiffs appealed to the 
Principal Judge, City Civil Court, Madras. 
Before him it was contended that the trial 
court had not paid any attention to Ex. 
A-1 which is the certified copy of. the 
notice dated 24-6-1966 issued by the de- 
fendant to his sisters, who were the. sub- 
tenants and that Ex. A-1 would amount 
to an admission on the. part of the defen- 
dant that he continued to be the tenant _ 


of the premises even subsequent to March ~~ . 


1966, The sub-tenents had sent replies 


denying that ee were the tenants of the 
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defendant and claiming title to the pro- 
perty in their own rights, There were 
also some criminal proceedings between 
the defendant and his sisters and their 
husbands, Taking into account all these 
contentions and the circumstances, the 
learned Principal Judge held that the de- 
fendant’s case that he surrendered ten- 
ancy on Ist March, 1966 was true and 
more probable than the case of the plain- 
tiffs and that once he had surrendered 
the tenancy his liability to pay rent ceas- 
ed, In his view the effect of the main ten- 
ant surrendering possession was to bring 
into existence direct relationship between 
the landlord and the sub-tenant‘and the 
landlord would have to recover amounts 
due to him for the period for which he 
was kept out of. possession by the sub- 
tenants as damages for use and occupa- 
` tion, He therefore dismissed the appeals. 


- 5, The unsuccessful plaintiffs have 
.com€ on appeal to this court. The conten- 
_ tion urged on their behalf is that there is 
no privity of contract or estate between 
the plaintiffs, the landlords, and the per- 
sons who claimed to be sub-tenants from 
the defendant and that the mere intima- 
tion by the defendant that he had vacat- 
ed the premises would not in any manner 
absolve him from his obligation to pay 


the rent so long as the actual possession ~ 


of the premises had not been handed over 
to the plaintiffs. For the respondent- 
tenant the submission was that once he 
had surrendered possession and had done 
all he could do to determine. the tenancy, 
the plaintiffs could not proceed against 
him and had only to look to the occupiers 
for the amount, if any, due to them, 


6. The short question that arises 
here is whether the intimation of surren- 
der of possession by the main tenant with 
effect from 1-3-1966, would absolve him 
from payment of rent from that date. It 
is not disputed that the plaintiffs at no 
time recognised the sub-tenants, as such, 
and that the plaintiffs were only looking 
to the defendant for payment of rent. In 
Mullah on the Transfer of Property Act, 
1882, 6th Edn., at page 607 there is the 
following passage— 


"In the case of a sub-lease the sub- 
lessee becomes a tenant of the lessee and 
does not stand in the lessee’s place, There- 
fore, there is neither privity of contract 
nor privity of estate between the head 
lessor and the sub-lessee and a sub-lessee 
is not liable for rent nor on the covenants 
in the head lessee to the head lessor.” 
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This passage is based on the decision in 
South of England Dairies Ltd. v. Baker, 
1906-2 Ch 631, In that case the lessee co~ 
venanted to pay one third of water rate 
payable in respect of the house, and the 
lessor covenanted to pay all rates and 
taxes except the water rate to the extent 
of one third. The lesee sub-demised the‘ 
premises and covenanted to pay one third 
of the water rate payable in respect of 
the house. Subsequently the freehold re- 
version and the superior lease beeame 
vested in the same person, a third party. 
He refused to pay any of the rates and 
taxes in respect of the said premises, The 
local authority distrained and the sub- 
tenants sought to recover from the owner 
the amount which they had been eompel- 
led to pay the municipal authorities, It 
was held that the action by the sub-ten- 
ants should fail, as there was no privity 
between the parties and that an under- 
lessee was not an ‘assign’ of his lessor so 
as to be entitled to the benefit of a posi- 
tive covenant entered into with the les- 
sor, At page 638 it was observed as fol~ 
lows— 


“It is really elementary that, as be~ 
tween the superior landlord and............ 
under lessees, there was neither privity of 
contract nor privity of estate.” 

The learned Judge- relied on a passage in 
Platt on Leases, Vol. I, 1847 Edn., page 
202. The sub-tenants did not become the 
tenants of the plaintiffs and were not 
liable to pay the rent to them in this case, 


7. The learned trial Judge has 
considered the decision in Reynolds v. 
Bannerman, 1922-1 KB 719, and has taken 
the view that the tenant had done all he 
could do to give vacant possession so that 
he was not liable to the landlord for use 


and occupation of the premises for the 
period during which the landlord was 
kept out of possession, In that case one 


Bannerman took certain premises on lease 
from Reynolds for a period of three years > 
with an obligation to quit on six months’ 
notice. Bannerman sublet a portion of the 
premises to Mrs. Baldwin on a weekly 
tenancy. In September 1919, Bannerman 
gave due notice to quit on 25-3-1920, this 
being the six months’ notice. Bennerman 
went out of possession on 25-3-1920; but 
Mrs. Baldwin refused to do so, relying on 
the provisions of the Increase of Rent and 
Mortgage Interest (Restrictions) Act then 
in force. She continued in occupation, 
paying rent neither to the landlord nor to 
Bannerman, She gave up possession in 
August 1921. The landlord brought a suit 
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against Bannerman claiming the rent of 
damages for use and occupation for the 
period between 25-3-1921. The learned 
Judges adverted to the sub-tenant remain- 
ing in possession after the tenant had 
gone out by virtue of his statutory right 
which could not in any way be interfered 
with by the tenant. At page 724, it- was 
observed as follows— 


“But in the case we are considering 
there was nothing more that the tenant 
could have done to get possession of the 
premises for the landlord and the thing 
which prevented him from doing so was 
the statute.” 

It was further added in the same page as 
follows— 


“the mere fact that a person is in 
possession who has originally got posses- 
sion as a sub-tenant, does not prevent the 
interest of the tenant ceasing at the ex- 
piration of his notice to quit.” 

At page 726 Action J, has pointed out as 
follows:— 


saedis having régard to the rights 
conferred on the sub-tenant by the sta- 
tute it cannot be said that the tenant by 
any agency, or by any reason of any cir- 
cumsances for which he is responsible, 
has put Mrs. Baldwin into these premises 
or suffered her to use and occupy them.” 
The above passages clearly show that as 
soon as the main tenant had surrendered 
possession to the extent possible by him, 
the tenancy was at an end and that the 
sub-tenant acquired the statutory rights 
which the tenant was powerless to put an 
end to. The principle of the sub-tenant 
acquiring certain statutory rights-is in- 
deed an exception to the principle that— 


“When a lease has expired, the tenant’s 
responsibility is not at an end; for if the 
premises are in possession of an under- 
tenant, the landlord may refuse to accept 
the possession and hold the original lessee 
liable; for the lessor is entitled to receive 
the absolute possession at the end of the 
term”. ù 
(In the words of Lòrd Kenyon in Harding 
v, Crethorn, 1793-1 Esp 56 (58)). 


8. So long as similar statutory 
right has not been conferred on the sub- 
tenant under the Indian Law, it will not 
be proper to import the principle of the 
decision in Reynolds v. Bannerman, 1922- 
1 KB 719. 

9. In Hill and Redman’s Laws of 
Landlord and Tenant, 15th Edn. page 391, 
the main principle and the exception 
thereto are set out as follows— . : 


` chants’ Association, 


“While an underlessee wrongfully 

remains in occupation, the lessor can treat 
the léssee as still in possession, and can 
recover rent from him for the period of 
the underlessee’s occupation; but if the 
underlessee is entitled to remain in pos- 
session by virtue of the protection afford- 
ed by the Rent Act, 1868, and the tenant 
has done all that lies in his power to give 
vacant possession, he will not be liable 
for rent or for the use and occupation of 
the premises during the continuance of 
the underlessee in possession.” 
For the main principle Harding v. Cre- 
thorn, 1793-1 Esp 56 (58) is relied on and 
for the exception Reynolds v. Bennerman, 
1922-1 KB 719 has been cited. I have ex- 
cluded, in extracting this passage, the 
other decision; to which reference has 
been given in the text. 


10. The fact that the sub-tenants ~ 
in India have no statutory rights is clear 
from a Bench decision of this court in 
Madurai Nayagamma v: Plantain Mer-- 
1968-1 Mad LJ 386. 
An order of eviction was passed against a 
chief tenant. The sub-tenant had not been 
impleaded in the proceedings. The ques- 
tion was whether the order could be exe- ' 
cuted by evicting the sub-tenants, It was 
held that the order of eviction obtained 
against ‘the chief tenant could be exe- 
cuted by evicting the sub-tenants, who 
were not parties to the eviction proceed- 
ings, Therefore, in my opinion, there is 
no scope for applying the principle of 
Reynolds v. Bennerman, 1922-1 KB 719 to 
the Indian sub-tenant. 


11. My attention was drawn to a 
decision in S, M. Abdul Jameel v. M/s. 
Simson and Machonochy Ltd., 1967-1 Mad 
LJ 337. In a suit on the Original Side of 
this court the plaintiff was the owner of 
a building called ‘Badshaw Buildings’. He ` 
had let it out to the first defendant for a 
period of ten years from 1-1-1954 on a 
monthly rent of Rs. 1750 for the entire 
premises, The lessee had power to sub- 
lease and he (the first defendant) sub-leas- 
ed a part of the property to defendants 2 
and 3 in the suit. Though the lease had 
come to an end by 31-12-1963, the tenant 
obtained permission to continue in the 
premises upto 30-4-1964. As the sub-ten- 
ants had not vacated even after that date, 
the landlord filed a suit seeking to re- 
cover possession of the portions in the 
occupation of the sub-tenants and also 
claiming damages for use and occupation. 
Ramamurti J, gave a decree for posses- 
sion of the property in the occupation of 
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the sub-tenant and a decree for mesne 
profits recoverable from him. In the 
course of his judgment at page 343, the 
learned Judge observed as follows— 


“It has been held that if the main 
tenancy is determined and if the landlord 
gives the sub-tenant notice of this termi- 
nation as well as the notice terminating 
the sub-tenancy the fact that the sub- 
tenant remains in possession claiming to 
be a statutory tenant will not render the 
tenant liable for rent or damages for use 
and occupation as the main tenant must 
be held to have done everything legally 
possible to give the landlord vacant pos- 
session.” 

He relied in this connection on Woodfall 


on J.andlord and Tenant, 28th Edn, page © 


1042. and also referred to the decision in 
, Reynolds v. Bennerman, 1922-1 KB 719. 


12. The above passage, in my 
opinion, does not take note of the differ- 
~. enca. in the legal position between the 
, Sub-tènant and the owner. Further the 
- question in the form in which it is before 
me did not come up for decision. In fact, 
the learned Judge has adverted to a con~ 
cession (at page 344) made by the tenant 
in that case to the right of landlord to re- 
cover possession, provided the landlord 
gave up the claim for mesne profits as 
against the tenant. If the liability of the 
. tenant to pay rent or mesne profits had 
been in issue there would have been 
scope for application of the principles de- 
duced by me. As this question did not 
arise there. I am unable to regard that 
decision as deciding the point in issue 
here. 


13. The notice issued by the de- 


fendant on 25-3-1966 cannot also be taken 
as a surrender of possession. In the ab- 
sence of a statutory right to the sub-ten- 
ants to continue in the premises as in the 
English law, it was necessary for the de- 
fendant to have taken such steps as were 
possible or appropriate to see that the 
sub-tenants vacated the premises. As he 
has failed to do so and as there is no pri~- 
vity of contract or estate between the 
landlord and the sub-tenants, the land- 
lord could very well recover the money 
from the tenant defendant. By merely 
alleging that he had delivered the key 
with reference to the portion in his occu- 
pation, the tenant cannot be said to have 
taken steps to see that the sub-tenants 
were kept out of the premises so as to 
enable the landlord to take possession. 
Even on the question as to whether there 
has been a surrender of possession by the 
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tenant on 1-3-1966, there is some scope 
for doubt, If really he had delivered pos- 
session on lst March, 1966, it is not clear 


.as to why it became necessary for him to 


issue the notice on 25-3-1966. By a reply 
dated 28-3-1966, the landlord has denied 
the delivery of possession by the tenant. 
This goes to show that there was no ac- 
tual surrender of possession. I am not 
satisfied that there has been surrender of 
possession on the facts herein, which 
would in any way absolve the tenant from 
his liability to pay the rent. It is not new 
cessary to pursue this point further, and 
I have reached a conclusion against the 
defendant even. on the view that he had 
vacated on Ist March, 1966. 


14. For all these reasons the 
courts below went wrong in holding that 
the defendant was not liable for the rent. 
from Ist March, 1966 upto 30th October, 
1968. There will be a decree as prayed for 
with costs throughout, Leave granted. 


Appeals allowed, 


. 
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VEERASWAMI. C, J. AND 
NATARAJAN, J. 


Revenue Divisional Officer, Madurai, 


Appellant v. Pushpam and others, _ Res. 


pondents. 


Writ Appeal No. 220 of 1973, Dj- 
15-7-1975.* 

(A) Tamil Nadu Panchayats Act (35 
of 1958), Sections 147 and 15 (4) — Co- 
option under Section 15 (4) is a result of 
election — Inspector has no powers under 
Section 147 to rescind resolution of 
option — Proper remedy is election peti- 
tion. (1964) 77 Mad LW (SN) 56 and (1964) 
77 Mad LW 452 and (1968) 1 Mad LJ 94, 
Overruled, ((i) Words & Phrases — Co- 
option; (ii) Election dispute — Co-option 
— Meaning). É 


Co-option of women, in accordance 
with S. 15 (4), involves election in its full 
sense and the result of the election can 
be called in question only through an 
election: petition. Though co-option is 
done by resolution of the panchayat, in 
the context of statutory provisions and 
rules, it is not within the powers of the 
Inspector under Section 147 to review or 
rescind the resolution of Co-option, (1964) 


“(Against judgment of Ramaprasada Rao, 
J. in W. P, No. 303 of 1971 ete.) 


CT/DT/A873/76/WB 








co . 


1876 


77 Mad LW (SN) 56 aná (1964) 77 Mad 
LW 452 and 1968-1 Mad-Ly 94, Overruled; 
€C. R., P. 1119. of 1971 (Mad), Approved; 
W. P, 303/71 (Mad), Affirmed, (Para 6) 

When S. 15 (4) speaks of Panchayat’s 
entitlement to co-opt, it at once implies 
the consensus of the members in their en- 
tirety, or of the majority of those mem- 
bers, which is ascertained by a process of 
vote taking. That is what precisely the 
word ‘so-option’ means ordinarily. i 
(Para 4) 
Cases ` Referred: Chronological 
(1971) C. R. P, 1119 of 1971 (Mad) 3 
(1968) 1 Mad LJ 94 = 80 Mad LW 486 3 


(1964) 77 Mad LW 452 = ILR (1964) 2 
Mad 375 3 
(1964) 77 Mad LW (SN) 56 3 


S, Fraingo, Asst. Govt. Pleader, 


for Appellant; G. Nagarajan for R. G. 
Rajan and V. Radhakrishnan, for Res- 
pondents. 


VEERASWAMI, C. J. :— This appeal 
is directed against an order of Ramapra- 
sada Rao, J. who held that co-option of a 
woman member to a Panchayat under the 
provisions of the Tamil Nadu Panchayats 
Act (XXXV of 1958) is an election, though 
it took the form of a resolution of the 
Panchayat, On that view, he held that 
the Inspector of Panchayats acted in ex- 
cess of his jurisdiction under Section 147 
of the Act in rescinding the resolution. 
We find ourselves in agreement with this 
decision of the learned Judge, 


2. This case relates to Pechikulam 
Panchayat, Madurai Dist. The Panchayat 
had a strength of seven, each of whom 
was elected. But there was no woman 
among them, Jn accordance with Section 
15 (4), the first respondent was by a’ ma- 
jority resolution of the Panchayat at a 
meeting held on 25-9-1970, co-opted. On 
a complaint made by one of the members 
of the Panchayat, the Inspector, in exer- 
cise of his powers under Section 147 can- 
celled the resolution on 29-12-1970, The 
ground was that there was’ a fraudulent 
counting of the votes on the resolution. 
We are not at the moment concerned with 
this aspect, The aggrieved co-opted mem~ 
ber successfully petitioned to this court 
under Art. 226 of the Constitution, Rama- 
prasada Rao J. holding that the proper 
remedy for any aggrieved member against 
a resolution was to file an-election peti- 
tion and not to have it rescinded by the 
Inspector under Section 147, 


3. On the character of such co~ 
option, we find a degree of divergence of 
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opinion in this court. In Govindasami V. 
Palanisami, (1964) 77 Mad LW (SN) 56; 
U. K. N. Raju v. Nacharammal, (1964) 77 
Mad LW 452 and -Manammal v. Sesha 
Mudaliar, 1968-1 Mad LJ 94, which was 
a decision of Ramaprasada Rao J. himself, 
the view taken was that because there is 
mo positive indication in Section 15 (4) 
co-option did not involve .a process of 
election and it was therefore competent 
for the Inspector to rescind it as any 
other resolution of-a Panchayat, In the 
first of these cases, Anantanarayanan J., 
as he then was, partly derived support 
from an old Government Order, which 
was not statutory. Srinivasan J. in the 
second case, contented himself by con~ 

himself to the language of sub=: 
section (4) of Section 15. He thought that 
whereas the other provisions in the Act. 
indicated election of members, sub-section 
(4) of Section 15 did not necessarily con- 
note the elective process. dedi hake 
Rao J. in the third case merely followed: 
the earlier decisions. Gokulakrishnan ` J.: 
in C. R. P. 1119 of 1971 (Mad), Shanmuga- 
vadivu Ammal v, K. V, Subramaniam ré~“ 
viewed these cases, but considered that in 
view of the rules ‘framed under Section 
178 (1) relating to co-option, he should 
think that co-option amounted to an 


election, Ramaprasada Rao J. in the in- 


stant order out of which'the appeal be~ 
fore us arises concurred with him, 

4. As we indicated, in our opinion, 
the later view is the correct one and we 
would be prepared to hold so even with- 
out the rules. Section 14 contemplates a 
Panchayat to be as elected body, for if 
says the members of the Panchayat shall 
be elected in the manner prescribed. The 
proviso to this section is rather significant 
because a co-opted member for purpose 
of this section is also regarded. as ons 
among the elected members. The statu- 
tory understanding through Section. 14 it- 
self is that co-option involves election and 
the member co-opted is an elected mem~ 
ber of the Panchayat, Nowhere in the Act 
do we find any justification that a Pan- 
chayat member is ushered into the Pan- 
chayat otherwise than by election which 
need not necessarily be always by the 
same kind of process. Section 15 deals 
with a variety of matters which include 
reservation of seats for members of the 
Scheduled Castes, Scheduled Tribes and 
co-option of women. The last item 1 to 
wit, co-option of women would arise only 
if the Panchayat as elected does not hap- 
pen to have a woman member. In that 


case, the Panchayat is enjoined, it is in- 


254 Mad, [Prs. 1-3] C. Somayya v. E. V, Chinniah (Mohan J.) 


deed entitled, to co-opt to itself one quali- 
fied woman. When it speaks of Pancha- 
yat’s entitlement to co-opt, to our mind, 
it at once implies the consensus of the 
members in their entirety, or of the ma- 
jority of those members, which is ascer- 
tained by a process of vote taking, That 
is what precisely the word ‘co-option’ 
means ordinarily. For instance the Con- 
cise Oxford Dictionary says that co-opt 
means elect into body by votes of exist- 
ing members, The word is derived from 
opt which means‘ choose and the choice 
necessarily involves ascertaining the 
wishes of each of the members of the Pan- 
chayat already elected into the body poli- 
tic. In this respect, we have, therefore, to 
differ from the view expressed by Sri- 
nivasan J. who, as we said, was unable to 
find any elective process in, the contem- 
plation of sub-section (4) of Section 15. 


5. Quite apart, the Government 
+ Have in exercise of their powers, confer- 
red by Sections 178 and 179 (1) of the Act, 
framed rules for election of Presidents 
and Vice-Presidents of - Panchayats. An 
examination of these rules leaves no room 
for doubt that Presidents and Vice-Presi- 
‘dents are elected by the ordinary process 
of election with all its trappings, By G. O. 
No. 1553 Rural Development and Local 
Administration Department, dated 21-8- 
1966, the Government have directed that 
co-option of a woman member to a Pan- 
chayat shall be made after the election of 
the President and the Vice-President of 
the Panchayat and that the procedure 
prescribed for the election of a Vice~Pre- 
sident of a Panchayat shall apply to the 
co-option of a woman member to the Pan- 
chayat. This direction has the force of 
law because it was done in exercise of-the 
powers under Section 178 (1). In our 
opinion, this rule merely brings out what 
the statutory provisions themselves imply. 


6. To reiterate, we hold that co- 
option in this case did involve election in 
its full sense and the result of the elec- 
tion can be called in question only 
through an election petition, Though co- 
option is done by a resolution of the Pan- 
chayat, in the context of the statutory 
provisions and the rules we have referred 
to, it is not within the power of the Ins- 
pector under Section 147 to review or-res- 
cind the resolution of co-option. 

7. The appeal is therefore dis- 
missed. No costs. 

Appeal dismissed. 


A. LR. 
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MOHAN, J. 
C. Somayya, Defendant-Appellant v. 
E. V. Chinniah Konar, Plaintiff-Respon- 


dent. 


Second Appeal Nos. 453 and 594 of 
1971, D/- 3-3-1975.* 

(A) Negotiable Instruments Act (1881), 
S. 11 — Inland instrument — Promissory 
note reciting that both parties belong to 
India and are temporarily in Singapore— 
It being an instrument drawn on person 
resident in India is an inland instrument. 

(Para 6) 

(B) Money Lenders Ordinance Singa- 
pore, S. 3 — Money lender — Presump- 
tion is rebuttable — Courts accepting that 
person was a municipal employee on daily 
wage at Singapore and not a money len- 
der — Held, that the promissory note did 
not in any way offend S. 3. (Para 7) 
Cases Referred: Chronological Paras 
(1969) 1 Mad Ly 590 = 81 Mad LW 521 5 
AIR 1930 Cal 692 = ILR 57 Cal 730 6 

T. R. Mani, for Appellant; K, Gopala- 
chari, for Respondent. 

JUDGMENT :— Aggrieved by the de- 
cree passed by the courts below in the 
suit on a promissory note Ex, A-1, the 
defendant has come up by way of Second 
Appeal, a 

2. The allegations in the plaint 
are that the defendant is a permanent 
resident of Thevarmbur, Ramnad Dis- 
trict. He borrowed a sum of Rs, 2,600 
upon a promissory note from one Rama 
Konar of Pillamangalam village for meet- 
ing his family and agricultural expenses 
while he and the said Rama Konar were 
in India. Subsequently, he went to Singa- 
pore and Rama Konar also went there. In 
Singapore the defendant executed a pro- 
missory note on 22-10-1962 affixing Indian 
stamp and agreeing to repay the said sum 
with interest at 6 per cent, per annum, In 
spite of repeated demands, the said 
amount remained unpaid. Rama Konar 
having assigned the promissory note to 
the plaintiff on 1-8-1964, the present suit 
has come to be filed. 


3. In the written statement, the 
defendant denied the borrowing and the 
executing of the promissory note in Sin- 
gapore. His case was that in 1958 itself 
he left India for Singapore and since then 
he had been residing continuously and 


*(Against decree of Sub-J., Devakottai in 
Appeal Suit Nos, 2 and 1 of 1970.) 
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the amount that was borrowed was in 
Singapore dollars. It was agreed that the 
money should be repaid in Singapore. 
Until May, 1964, interest was regularly 
paid to Rama Konar every month. The 
further contention of the defendant was 
since the plaintiff had not complied with 
the provisions of the Money Lenders 
Ordinance, Singapore, the suit had to fail. 

4. The learned District Munsif 
held that the suit promissory note did not 
come under the provisions of Singapore 
Money Lenders Ordinance and the partial 
failure of consideration and the discharge 
pleaded by the defendant were true and 
thus decreed the suit.. On appeal, the 
learned Subordinate Judge accepted those 
findings, 


5. Mr. T. R. Mani, the learned 
counsel for the defendant draws my at- 
tention to the decision of Mr. Alagiri- 
swami, J., as he then was, in A. A, O. Nos. 
48 and 49 of 1968 = (reported in 1969-1 
ee LJ 590) wherein the learned Judge 
held; 


“the instrument was endorsed in fav~ 

our of the respondent in these two cases 
in Singapore......... In this case we are 
not concerned with costs of transfer in 
India.” 
On, this basis, the learned Judge rejected 
the argument advanced on behalf of the 
appellant about the nature of the instru- 
ment and after the dismissal of this appeal 
against Appellate Order, when the matter 
went back to the court below, since they 
were bound by the judgment of the High 
Court, the question whether the instru- 
ment was a foreign instrument or an “in- 
land .instrument” and the applicability of 
Section 19 of the Indian Stamp Act was 
not available to him and consequently, it 
had caused serious prejudice. 


6. Mr. K. Gopalachari, the learned 
counsel for the respondent, in meeting 
this contention, submits that, no doubt, 
the two findings of Mr, Alagiriswami, J. 
extracted above, are not factually correct. 
But if a look at the suit promissory note 
is made, it will clearly go to show that it 
is only an “inland instrument” within the 
meaning of Section 11 of the Negotiable 
Instruments Act. The preamble of the 
promissory note recites that both the par- 
ties are only temporarily residing in Sin- 
gapore. The Tamil portion (here trans- 
literated in English—Ed.) for proper ap“ 
preciation, is as follows: 

“Suba Kirudu Varudam Ipacy Ma- 
tham 6th Thethi, A. 22-10-62 Tiruchi 
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Zilla Tirumayem Taluka, Pillamangala- 
thilirundu Tharsamayam Singapore 116 
Hill Side Drivilirukkum Rama, Rama- 
gonar Awarkalukku, Eramanadapuram 
Zilla, Tirupattur Taluka, Thevaram Puri- 
lirundu Tarsanayam Singapore 116 Hill 
Side Drivilurukkum Chi. Somayya Yelu~ 
dhi Koduttha Promissory Note”, 

Section 11 clearly lays down that if a 
_promissory note is drawn upon any per- 
son resident in India, it shall be deemed 
to be an ‘Inland instrument’, The decision 
in A. G. Kidston & Co. Ltd. v, Seth Bro- 
thers, ILR 57 Cal 730 = (AIR 1930 Cal 
692) is also relied on for this submission. 
I think that the learned counsel for the 
respondent is correct in his submission. 
The promissory note, undoubtedly, recites 
that both parties belong to India and tem- 
porarily are in Singapore. That being so, 
this is an instrument drawn on a person 
resident in India and it is an inland in- 


strument. So, whatever incorrect state-|.- 


ments that are found in the judgment of 
Mr. Alagiriswami, J., cannot, in any man- 





ner, prejudice the case of the appellant 
since I come to the conclusion that this is 
an ‘inland instrument’ and the decision 
quoted above, viz. A. G. Kidston & Co. 
Ltd, v. Seth Brothers, ILR 57 Cal 730 = 
(AIR 1930 Cal 692) fully supports the res- 
pondent. 


1. The next submission of Mr. 
T. R. Mani is that the suit promissory 


note offends Section 3 of the Money Len-- 


ders Ordinance of Singapore. The courta 
below have found that only in these two 
cases, the plaintiff had advanced the 
amounts and, therefore, he could be con- 
sidered to be a money lender within the 


-meaning of Section 3 of that Ordinance 


and that presumption being rebuttable, 
the evidence of P.W. 3 that her husband 
is a Municipal employee on daily wages 
at Singapore and not a money lender has 
been accepted. I am in entire agreement 
with this finding. In this view, I find that 
the suit promissory note does not, in any 
way, offend Section 3 of the said Ordi- 
nance, 


8. The next contention is that the 
borrowing was only in Singapore dollars 
and that the money was not paid in India 
and the evidence that was let in concern- 
ing this issue was that the money was re- 
ceived by the mother of the defendant. 
Whatever may be the oral evidence con- 
cerning this, the document clearly recites 
that the money. was advanced in India and 
the recitals of the plaint, in paragraph 3, 
also make it clear that the amount was 


: 
? 
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received in India for agricultural ex- 
penses. So, this contention also fails. Thus, 
I find that there are no merits in this 
Second Appeal and I dismiss the same, 


9. No costs; no leave, 


10. The matter has been brought 
up before me having been put down for 
clarification. In view of my findings im 
'S. A. No. 453 of 1971, this second appeal 
will also stand dismissed, 


AM. No costs. 


Appeals dismissed. 
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K. VEERASWAMI, C J. AND 
SETHURAMAN, J. 


M C. Chockalingam and others, Ap- 


_pellants v. State of Madras, Respondent. f 


Appeal No. 16 of 1969, D/- 19-2-1975.* 


(A) Land Acquisition Act (1894), S. 23 
— Assessment of compensation — Assess- 
ment for purposes of urban land tax can 
be taken as basis, 


The Government cannot value the 
game land at one figure for purposes of 
land acquisition and at another figure for 
purposes of levy of Urban Land Tax. 

l (Para 2) 
; V. R. Venkataraman, for Appellants; 
` Govt. Pleader, for Respondent., 


K. VEERASWAMI, C. J. :— This is an 
appeal arising, out of a Land Acquisition 
reference under Section 18 of the Act. 
The purpose of the acquisition was to pro- 
vide State Transport Bus Stand at Raja 
Annamalaipuram, This is a very busy and 
important crowded locality. The not'fica- 
tion under Section 4 (1) was made. on 5th 
June 1963, and there was a correction 
about the area to be acquired by another 
notification dated 17th March, 1965. The 
‘total extent sought to be acquired was 7 
` grounds 503 sq. ft. The Land Acquisition 
Officer fixed the value at Rs. 10,000 per 
ground, which was confirmed in the re- 
ference under Section 18. The basis for 
this assessment of the value was Ex, B-8, 
dated 10th August, 1961, relating to R, S. 
No. 4313/2 of an extent of.2 grounds 925 
sq. ft. The document supported a rate of 


*(Against decree of City Civil J. (4th Asst. 
.  J.), Madras in L. A. C. 51 of 1966.) . 
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Rs. 7,755 per ground, But subsequently, 
for purposes of urban land tax, the re- 
maining extent of land, excluding the 
land acquired, has been valued at the 
rate of Rs. 16,000 per ground, The assess- 
ment order is dated 30th October, 1971. 
The Assistant Commissioner of Urban 
Land Tax relied on a document dated ` 
24th December, 1962, which was nearer to ` 
the date of the notification in this case. 
That document conveyed premises No. 38 


_ Ramakrishna Mutt Road, which is a few _ 


houses away from the land under acqui- 
sition. The land measured 1368 sq. ft. and 
there was a building thereon, which was 
valued at Rs. 5,855. The sale of the- pre- 
mises was for a sum of. Rs, 15,000. De- 
ducting the value of the. building, the 
value of the- land was ascertained as 
Rs. 9,145, which worked out a rate of 
Rs. 16,000 per ground. The very appel- 
lants, in respect of the very land, of which 
the acquired land formed a part, have 
been assessed in thet way and had been 
directed to pay urban land tax on that 
basis. 


2. It is obvious that Government 
cannot value the same land at one figure 
for purposes of lend acquisition and at 
aycther figure for purposes of levy of 
Urban Land tax. We are told that the ap- 
pellants have not and do not propose to file 
an appeal against this order of assessment 
to urban land tax, We have to take this 
assessment for purposes of urban land tax 
to be fair and reasonable and that land is 
comparable to the land under acquisition, 
and they formed part and parcel of a 
larger extent. f 


3. Considering, however, the fact 
that the data sale deed for purposes of 
Urban land tax related only to an extent 
of 1368 sq. ft. and the land under acqui- 
sition is of an extent of 7 grounds 503 sq. 
ft., we may make allowance for it and re~ . 
duce the market value from Rs. 16.000 to 
Rs. 15,000 per ground. We accordingly 
raise the market value from Rs, 10.000 to 
Rs. 15,000. There will be a decree accord- 
ingly. The appeal is allowed with propor- i 
tionate costs, i 


Appeal allowed. 


1976 
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GOKULAKRISHNAN, J. 

Varadarajan, Petitioner v, Govinda- 
swamy and another, Respondents. 

. C. R. P. S. R. No. 51709 of 1972, D/- 

31-10-1974.* 

(A) Civil P. C, (1908), S. 115 — Revi- 
sion under — Appeal directly or indirect- 
ly maintainable in High Court — Revision 
does not lie, AIR 1933 Rang 64 and AIR 
1944 Cal 309 and AIR 1936 Cal 786, Dis- 
sented -from,,- 

A revision’ is not maintainable if an 
appeal lies to the High Court either di- 
rectly or indirectly.. Therefore where a 
second appeal lies to the High Court from 
the decision rendered by the trial Court 
subsequent to the disposal of the case by 
the lower appellate Court by way of a 
first appeal, the revision is not maintain- 
able. AIR 1933 Rang 64 and AIR 1944 Cal 
309 and AIR- 1936 Cal 786, Dissented from. 
Case law discussed. (Para 17) 
Cases Referred: Chronological Paras 
(1971) 1 Mad LJ 76 = 84 Mad LW 197 13 
(1969) 2 Mad LJ 234 = 82 Mad LW 535 _ 14 
AIR 1967 Mad 313 = 1966-1 Mad LJ 427 

` 12 
AIR 1966 Mad 370 = (1966) 1 Mad LJ a 
1 
AIR 1964 SC 497 = (1964) 4 SCR 409 15 
AIR 1952 Pat 280 8 
AIR 1944 Cal-309 = 48 Cal WN 501 7, 17 
AIR 1936 Cal 786 = 63 Cal LJ 105 6, 17 
AIR 1933 Rang 64 = ILR 11 Rang 134 
5, 17 
AIR 1931 Mad 1 = 33 Mad LW 210 9 
AIR 1928 Mad 416 = ILR 51 Mad 664 10 


AIR 1928 Mad 794 = 112)Ind Cas 231 11 
T, V. Subramaniam, for Pet't’oner. 
ORDER :— The above matter has 


come up before me upon an office note for 
orders as to maintainability of the Civil 
revision petition. 

2. . The suit ©. S. No. 912 of ‘1970 
was filed for declaration of the plaintiffs 
four-ninths share in the suit well and for 
restraining the defendants by means of a 
permanent injunction from interfering 
with the right of the plaintifis to take 
water from the well through a channel 
LMN marked in the plaint sketch, passing 
through the land of the defendants to the 
first plaintiffs land, and through the LMN 
channel to the land of the second plain- 
tiff, On the defendants entering appear- 


(Against order of Dist. Munsif (Addl), 





--Tirupattur in O. S. No.-912 of 1970, Di-. 


7-2-1972.) 
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` When the suit came up for trial on 
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ance and filing their written statement, 
issues were framed by the trial Court.. 


February, 1972 the defendants, when call- 
ed were absent, and they were set ex 
parte; their counsel also reporting no in- 
structions, On the first plaintiff proving 
the claim by examining himself as P.W. 1, 
the trial Court decreed the suit with costs | 
as prayed for. 
3. The first defendant, aggrieved 
by the decision of the trial Court, pre- 
sented the civil revision petition against 
the judgment and decree in the suit. The | 
office returned the papers questioning as 
to how a civil revision will lie when the 
decree is an appealable one, To this re- 
turn, counsel for the petitioner represent- 
ed the papers stating that no appeal lies ` 
to the High Court from the decree of the 
District Munsif, that the petitioner has 
not filed any appeal to the District Court,- 
that he desires to challenge the regula- 


7th: 


rity and legality of the decree on grounds: - 


of revision and that if the petition is 
otherwise in order, the existence of an, 


alternative remedy by way of appeal toa ” 


Subordinate Court is not a bar to enter- 
taining the revision. On this representa- 
tion and statement by the counsel for the 
petitioner, the office has posted this mat- 
ter before this Court for orders regarding 
the maintainability of the civil revision 
petition, The question that has to be de- 
cided is as to whether a revision to the 
High Court is competent when, as per the 
provisions of the Code of Civil Procedure, 
the petitioner has a right to prefer an ap- 
peal to the Appellate Court. 

4. Thiru T. V. Subramaniam, the 
learned counsel appearing for the peti- 
tioner, citing, Section 115, C.P.C., argued 
that an appeal will not directly lie to the 
High Court from the judgment and de- 
cree in O, S. No. 912 of 1970 and'as such 
the revision is maintainable. Section 115, 
C.P.C. reads: f 

“The High Court may call for the re- 
cord of any case which has been decided i! 
in any Court subordinate to such High... 
Court and in which no appeal lies there- 
to, and if such subordinate Court appears: 


CD EEE 

(D) resessie 

(O) aieeaii é 
the High Court may make such order in 
the case as it thinks fit.” 
Thus, a revision will He, as per Section 


“115, C.P.C, to the High Court only when. 
- No-appeal.lies thereto from the judgment. - 


and decree sought to be revised. Thiru 
<T.. V. Subramaniam, the learned counsel 
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appearing for the petitioner submitted 
that “no appeal lies thereto” means that 
no appeal will lie directly to the High 
Court from the judgment and decree in 
question. According to the learned coun- 
sel, an appeal would lie, in this case, only 
to a Court subordinate to the High Court, 
and not to the High Court itself directly. 


. No doubt, an appeal might come up to the 


`. High Court by way of a ‘second appeal’ 


from the decision of the appellate Court. 
But that is not contemplated by the clause 
“in which no appeal lies therto.” Accord- 
ing to the learned counsel, since no appeal 
directly would lie to the High Court from 
the decree and judgment in O. S, No. 912 


. of 1970, the revision filed under Section 
- 115, C.P.C., is not prohibited. 
5. Number of authorities were cit- 


‘ ed counsel for the petitioner in 


ed, which I will refer for the purpose of 
deciding on the maintainability of the 
present civil revision petition. 

Daw Min Baw v, A. V., P. L. N. Chet- 
tiar Firm, (1933) ILR 11 Rang 134 = (AIR 
1933 Rang 64) was relied on by the learn- 
support 
of his contention. There a single Judge of 
the Rangoon High Court held: 

“Under Section 115 of the C.P.C., the 
High Court is entitled to entertain an ap- 
plication for revision from the decision 
of any court subordinate thereto from 
which no direct appeal lies thereto, The 
fact that an appeal lies from such decision 
to a lower appellate Court and thereafter 
a second appeal to the High Court, does 
not prevent the High Court from exercis- 


< ing its revisional powers directly in a pro- 


per case, The word ‘case’ in Section 115 of 


- the C.P.C. includes not only original cases 


‘ but also first appeal cases.” 


6 A single Judge of the Calcutta 


` High Court, in Sashi Kanta v. Nasirabad 


Loan Office Company, AIR 1936 Cal 786 
held: 
“Revisional power of the High Court 


. under Section 115 is a bar only when an 


appeal. lies to High Court. The fact that 
an appeal lay to the lower appellate Court 
will not take away the powers of the High 
Court to revise the order of the triat 
Court, The language of Section 115 is that 
the High Court may call for the record of 


- any case which has been decided by any 


Court subordinate to such High Court in 
which no appeal lies thereto.” 
T. The Bench in Nilimaprova vV. 


Kadambini Dasi, AIR 1944 Cal. 309; stated : 


“The precise meaning of the word 
‘thereto’ has given rise to some contro- 
versy, but it seems to us that it can n only 


ALR. 


refer to the High Court and not a Court 
subordinate to the High Court.” 
Though in the above case it has been held 
that the word ‘thereto’ occurring in Sec~ 
tion 115, Civil Procedure Code, refera 
only to the High Court, that was a case 
where no second appeal even lay to the 
High Court. 

8. In Kedaranath “Lal v.’ Sheo~ 
narain Ram, AIR 1952 Pat 280, a single 
Judge of the Patna High Court has held: 


“Section 115 means that the High 
Court cannot act only in those cases in 
which an appeal lies to that Court, The 
fact that an appeal lies to the lower ap- 
pellate Court does not take away the 
High Court’s power of revision.” 

Even in the above case, no second appeal 
lay to the High Court. 

-9. The citation given by the learn- 
ed counsel which is reported in Vaithi- 
lingam Pillai v. Kandaswami Pillai, 33 
Mad LW 210 = (AIR 1931 Mad 1), deals 
with powers of the High Court to inter- 
fere in revision under Section 115, Civil 
Procedure Code. That has nothing to do 
with the facts of the present case or with 
the. interpretation of Section 115, Civil 
Procedure Code. 

10. Thiru T. V. Subramaniam cit~ 
ed the Bench decision in Kulandai v. 
Indran Ramaswami, ILR 51 Mad 664 = 
(AIR 1928 Mad 416), for the proposition 
that the High Court can interfere and 
correct the mistake of the trial Court 
under Section 115, Civil Procedure Code. 
That was a case in which a revision was 
filed against the order of the trial Court . 
holding that the court-fee paid was not 
proper and until the proper court-fee was 
paid the suit could not be proceeded with. 
In that case the High Court felt that the 
trial Court had failed to exercise jurisdic 
tion and observed that -while Courts 
would not generally interfere in revision 

where an equally efficacious remedy is 
open to the party they have in several 
cases interfered where the remedy by 
way of appeal would entail unnecessary 
hardship on the party, involve multipli- 
city of proceedings, or would not give the 
party as complete and efficacious a relief 

as interference with an interlocutory 
order and the case satisfied the require- 
ments of Section 115, Civil Procedure 
Code. The contention in that case was 
that the party could have filed an appeal 
against the dismissal of the suit itself on 
the ground that proper court-fee had not 
been paid. In the interests of justice the 
High Court interfered with the order 
holding that such interference under Sec~ 
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tion 115, Civil Procedure Code, to correct 
a mistake was justifiable. I do not think 
the said decision is helpful, to decide the 
question in issue, 

11. Thiru T. V, Subramaniam also 
cited cases which hold the view that a 
revision is not maintainable when direct- 
ly or indirectly an appeal lies to the High 
Court. In Pattammal v. 
Iyer, 122 Ind Cas 231 = (AIR 1928 Mad 
794), a single Judge of this High Court 
stated : 

“Any order which may be brought 
up in appeal to the High Court either di- 
rectly or after an intermediate appeal to 
a lower Court should be held to be a case 
in which an appeal lies to the High 
Court”. 

T1-A. On this observation, this 
High Court held that a revision will not 
lie when a second appeal is competent to 
the High Court. 

12. In Veerappa Thevar v. Katha- 
swami Chettiar, (1966) 
(LR (1966) 2 Mad 546 = AIR 1967 Mad 
313), Natesan, J., has held that Section 115 
is available only when there is no appeal 
to the High Court and that if an appeal 
‘lies to the High Court even by way of 
second appeal it could not entertain a re- 
vision under Section 115 of the Code of 
Civil Procedure. 

In Jagannatha Prasad Gupta v. Ran- 
ganatha Konar, (1966) 1 Mad LJ 451 = 
(ILR (1967) 2 Mad 542 = AIR 1966 Mad 
370), Kailasam, J. has stated: 

“The power of revision may be exer- 
cised in any case, which has been decided. 
by a Court.subordinate to the High Court 
in which no appeal lies thereto. We are 
concerned with the words. “in which no 
appeal lies thereto”; it has been held that, 
if an appeal lies in the High Court against 
the order sought to be revised, a revision 
is not competent, The appeal to the High 
Court may not necessarily be directly 
from the order complained against. An 
appeal may lie to the High Court in- 
directly by way of a second appeal, Even 
then, the revisional -jurisdiction of the 
High Court under Section 115, Civil Pro- 
cedure Code has been held to be barred.” 

13. In Vaishnav College for Wo- 
men v. Mrs. Aleyamma Thomas, (1971) 


1 Mad LJ 76, Ramanujam J., dealing with > 


a revision against the order passed in an 
interlocutory application for an injunc- 
tion by the District Munsif of Poona- 
mallee, held: 

“In this case, against the order in 
‘question, the petitioner. has no right of 
appeal to this Court ‘directly or indirect- 


Krishnaswami . 


1 Mad LJ 427 = >- 
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ly. He has only a remedy by way of an 
appeal to the District Court without any 
further right of appeal to this Court. In 
view of this position, I am of the view 
that there is no bar in entertaining this 
revision petition under Section 115 of the 
Code,” 
Thus, in this case, since no appeal even 
ultimately is provided to the High Court, 
the High Court held that a revision - is 
competent. This does not mean that a re- 
vision is competent when an appeal is 
provided directly or indirectly to the 
High Court. f 

14. In spite of the above decisions 
of our High Court against the principle 
propounded by the learned counsel ap- 
pearing for the petitioner, he tried to 
press his point by citing the decision re- 
ported in Joseph v. Varadarajan, (1969) 
2 Mad LJ 234. There, Ramaprasada Rao, 
J., held that the jurisdiction exercised by 
the High Court under Section 115, Civil 
Procedure Code, is wholesome, supervi- ~ 


sory and visitorial, From the facts of that -- 


case it is clear that from an order passed 
under Order 33, Rule 5 (d-1) an appeal is 
provided under Order 43, Rule 1 (nn) to 
the District Court and there is no further 
appeal to the High Court, In those cir- 
cumstances, the learned Judge held that 
the rule of practice set out in the section 
enables the High Court to entertain a 
revision against the original order even 
though an appeal is provided to the Dis- 
trict Court, provided no appeal lay against 
the appellate order of the District Judge. 
‘Thus, I am of the opinion there is abso- 
lutely no conflict between this decision, 
and the other decisions of the single 
Judges of this High Court noticed supra, 


15. S. S. Khanna v. F, J. Dillon, ~ 
(1964) 4 SCR 409 = (AIR 1964 SC 497), 

dealing with the expression ‘case’ occur- 

ring in Section 115, Civil Procedure Code, 

the Supreme Court held: 

“The expression ‘case’ is a word of 
comprehensive import; it includes civil 
proceedings other than suits, and is not, 
restricted by anything contained in the 


section to the entirety of the proceedings ` 


in a Civil Court. To interpret the expres- 
sion ‘case’ as an entire proceeding only 
and not a part of a proceeding would be’ - 
to impose a restriction upon the exercise 
of powers of superintendence to which 
the jurisdiction to issue writs, and the 
supervisory jurisdiction are not subject, 
and may result in certain cases in deny-- 
ing relief to an aggrieved litigant against 
where it is most needed, and may result 


260 Mad. 
in the perpetration of gross injustice” 


aiani “The expression ‘case’ includes a. 


suit, but in ascertaining the limits of the 
jurisdiction of the High Court, there 
would be no warrant for equating it with 
a suit alone,” 


16. Thus, the Supreme Court, in a 
case where the trial Court on a prelimi- 
nary issue decided that the suit being by 
a partner against another partner of a 
dissolved firm which was in the process 
of winding up and in respect of advances 
from the partnership assets, was not 
maintainable, held that an order comes 
under the definition of ‘case’ and as such 
- the revision was maintainable to the High 

Court, Dealing further, Hidayatullah, J 
{as he then, was) observed : 


“The present cases answer the des- 
cription as the orders of the Subordinate 
Judge were erroneous in denying a juris- 
diction and no appeal lay to the High 
Court against them. Even otherwise, the 
trial Judge was in error in not dismissing 
the suits. His decision that the suits were 
not maintainable and yet keeping them 
_’. pending was itself an exercise of jurisdic- 

_ tion with material irregularity. If the 
` trial Judge had dismissed the suits and 
passed decrees there would undoubtedly 
have been appeals and no revision would 
have lain. But the order actually passed 
by him was not a decree or even an order 
made appealable by Section 104 of the 
Code. Involving as it did a clear question 
-of jurisdict‘on it was revisable and the 
High Court was within its rights in cor- 
recting it by the exercise of its powers 
under: Section 115 of the Code.” 


“The above Supreme Court decision does 
not warrant the conclusion that the High 
; Court can interfere in revision under Sec- 
‘tion 115 though an appeal lies to the High 
Court either directly or indirectly. On 
the other hand, the facts of the case dealt 
with by the Supreme Court and the dis- 
“cussion pertaining to the same, centered 
“round the word ‘case’ occurring in Sec- 
tion 115, Civil Procedure Code, and inci- 
dentally the Supreme Court observed 


that if the trial Judge had dismissed the 
-' suits and passed decrees, there would un- 


i doubtedly, have been appeals and no re~ 


~. vision would have lain, . 


17. On an analysis of the decisions 
referred to above, the principle enunciat- 
ed by single Judges of this Court is that 
a revision cannot be maintained if an ap- 
peal lies to the High Court either directly 
or indirecty. Admittedly, in the present 


‘Jcase, a second appeal will lie from the de- 


Mythili Raman v. K. T. Raman 


ALR 


cision rendered by the trial Court subse- 
quent to the disposal of the case by the 
lower appellate Court by way of a first 
appeal. I am not agreeing with the princi- 
ple stated in Daw Min Baw v. A. V, P. L- 
N. Chettyar Firm, ILR 11 Rang 134 = 
(AIR 1933 Rang 64); Nilimaprova v. 
Kadambini Dasi, AIR 1944 Cal 309; Sashi 
Kanta v. Nasirabad Loan Office Company, 
AIR 1936 Cal 786, and other. decisions 
supporting this view. 
18. In these circumstances, the re« 
vision is not maintainable, 
Petition dismissed, 
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Mythili Raman, Appellant v. K. T 
Raman, Respondent, 
A. A. O. Nos, 336 of 1968 and 91 of 
1969, D/. 2-1-1976.* 
(A) Hindu Marriage Act. (1955), S. 24 
— Application under, for interim alimony 
and expenses of proceedings filed by wife 
during pendency of husband’s application 
for judicial separation — Duty of court — 
Application under S, 24 is to be disposed 
of during pendency of main petition filed 
by husband. 


An application under S. 24 is to be 


disposed of during the pendency of the 


proceedings viz, the main petition. 
Though in Section 24 there are no words 
specifically saying that an application un- 
der that section has to be disposed of prior 
to the main petition being taken up for 
trial, a perusal of that section would go 
to, show that an application under that 
section is intended to be disposed of in 
the first instance, The marginal note for 
that section is: 

~ “Maintenance pendente lite and ex- 
penses of proceedings”, (Para 4). 


The object of S. 24 is to provide ne= 
cessary funds to the needy spouse to pro- 
secute the proceedings as well as to main- 
tain himself or herself during the pen- 
dency of the proceedings, Therefore, there 
is no room for the court not passing any 
orders on the application and relegating 
the same to be taken up wen the main 
petition itself. (Para 4) 

A. C. Muthanna for M. Subramaniam 
and Ranjit Jacob, for Appellant in both 
the Appeals; C. S. Padmanabhan for King 


“(Against order of City Civil Court (38rd 
Asst. J.), Madras in O. P. No. 108 of 1967, 
D/- 14-11-1968.) 
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and Patridge, for Respondent in’ both the. 


Appeals. i O 

_ - JUDGMENT :— These two civil mis- 
cellaneous appeals by a Hindu wife arise 
under peculiar circumstances, The hus- 
band filed a petition under Section 10 (1) 
(b) of the Hindu Marriage Act (herein- 
after referred to as the Act), for judicial 
separation on the ground that the wife 
had been guilty of cruelty towards him. 
The wife contested the petition refuting 
the allegations made by the husband 
against her. She also filed an application 
under Section 24 of the Act for interim 
alimony and expenses of proceedings. The 
husband filed a counter-affidavit opposing 


the aforesaid application under Section 24. - 


Peculiarly enough, the court below did 
not hear this application and passed no 
orders thereon. It had -been adjourning 
the application along with the main peti- 
tion for judicial separation from time to 
time. In fact, on behalf of the wife, an ap- 
plication for advancing the hearing of the 
above said application, viz., the applica- 
tion under Section 24 was also filed, as the 
court below had adjourned the said ap- 
plication along with the main petition to 
a particular date. It may be noted that the 
lower court fixed the date finally for the 
trial of the main petition for judicial se- 
paration. Naturally, the wife wanted her 
application under Section 24 to be taken 
up in the first instance and disposed of go 
that she can get ready for the trial of the 
main petition, Unfortunately the court 
below not realising that an application un~ 
der Section 24 has to be decided in the 
first instance before ever the main peti- 
tion is taken up for trial had adjourned 
even the application to advance the hear- 
ing for the application under Section 24 
to the date on which the main petition 
stood posted. No orders were passed on 
the application under Section 24. 


2. The main petition stood posted 
for trial in September 1968, The applica- 
tion under Section 24 for interim alimony 
and expenses had been filed even in 1967. 
Still no orders had ‘been passed on the 
said application, From September 1968 
the main petition came to be adjourned to 
November, 1968 as the final date for trial 
of the said petition. It is after September 
1968, the application for advancing the 
hearing of the application under Sec. 24 
came to be filed, However, as Į said no 
order was passed on any of these appli- 
cations. É 


8. On the date on which the main’ 


petition and the application under Sec. 24 
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were taken up (November 1968) it had 
been represented on behalf of the wife 
that her counsel was ready to argue the 
application and not ready to get on with ` 
the trial of the main petition, The learned 
Judge of the City Civil Court was not pre- 
pared to concede the above request. He 
directed the counsel for the wife to re- 
port no instructions, However, the counsel 
rightly said that he was not reporting 
no instructions. but still he had been in- 
sisting that the application wader Sec, 24 
should be taken up for hearing and the 
main petition adjourned to a subsequent 
date. As the court below wanted the main 
petition to be heard in the first instance . 
the counsel withdraw. The wife was also 
absent from court. Then the court set the 
wife, who isthe respondent in the main 
petition, ex parte and after examining the 


. husband as P.W. 1 gave a decree for judi- 


cial separation, 


4, Needless to say that the course 
adopted by the court. below is against the 
provisions of the Act. Though in Section 
24 there are no words specifically saying 
that an application under that section has 
to be disposed of prior to the main peti- 
tion being taken up for trial, a perusal of 
that section would go to show that an ap- 
plication under that section is intended to 
be: disposed of in the first instance, The 
marginal note for that section is: 


“Maintenance pendente lite and ex- 
penses of proceedings.” 


The section opens with the words:—. 
“Where in any proceeding under this 
Act it appears......... i a 


Therefore, it is clear that an application 
under Section 24 is to be disposed of dur- 
ing the pendency of the proceedings. viz., 
the main petition, It is not right to say 
that because there are no words specifi- 
cally saying that an application under 
Section 24 has to be heard in the first in- 
stance, before ever the main petition is 
taken up for trial, the court is at liberty}. 
to tack on the application with the trial of 
the main petition itself, The object of 
Section 24 is to provide necessary funds 
to the needy spouse to prosecute the pro- 
ceedings as well as to maintain himself or 
herself during the pendency of the -pro- 


‘ceedings, Therefore; there is no room for} 


the court not passing any orders on the 
application and relegating the same to be 
taken up with the main petition itself. 


- 5 One appeal before me is against 
the ex parte decree for judicial separation 
passed by the court below. The other ap- 
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peal is against the consequential order 
passed by the lower court on the applica- 
tion under Section 24. As the main peti- 
tion itself came to be decreed ex parte, 
the court below dismissed the application 
under Section 24. 


6. I am of the view that the main 
petition has to be sent back to the trial 
court for fresh disposal. As far as the ap- 
plication under Section 24 is concerned, I 
think it is not necessary to send back the 
same to the court below. During the pen- 
dency of these appeals Krishnaswamy 
Reddy, J., has passed orders fixing inte- 
rim maintenance during the pendency of 
the appeals and has also ordered the hus- 
band:to pay a sum of Rs, 500 as expenses 
for prosecuting the appeals. The interim 
maintenance ordered is for the wife and 
the son at Rs. 600 per month. Considering 
the fact that the husband is an Air India 
Pilot and other circumstances in the’ case, 
J think the interim maintenance fixed by 
the learned Judge, can continue during 
the pendency of the petition in the court 
below as the same is being sent there for 

~a fresh disposal. I direct the husband who 
is the respondent in these appeals to pay 
a sum of Rs..300 as expenses of proceed- 
ings in the trial court, which sum would 
be in addition to the sum of Rs. 500 which 
had been directed by Krishnaswamy 
Reddy, J., as the amount payable to meet 
the expenses of the present appeals, I 
further direct that the above said sum of 
Rs. 300 is to be paid within one month 
from this date. 


1. Accordingly, C, M. A. No. 91 of 
1969 is allowed as indicated above. 


8. C. M. A. No. 336 of 1968 which 
is against the ex parte decree for judicial 
separation is also allowed, The decree of 
the court below is-set aside and the mat- 
ter remitted back for fresh disposal on 
merits. There will be no order as to costs 
in these appeals, 


9. I may add that the court below 
had not tried to bring about any reconci- 
lation between the parties as contemplat- 
ed under Section 23 (2) of the Act. That is 
egain a point for setting aside the decree 
of.the court below granting judicial sepa- 
ration, But, at the same time, I should 
further say that hereafter there is no 
need for the lower court to attempt at any 
reconciliation between the spouses, I say 
so because the counsel on either side re- 
present that when the appeals were be- 
fore Krishnawamy Reddy, J., the learned 


Judge made several attempts to bring. 


about reconciliation between the spouses 


Sherija Bi v. V. Pillai (Varadarajan J.) 


A. L R. 


and it was found to be wholly impossible. 
I am recording this fact and as a conse- 
quence I direct the lower court not to 
waste further time in trying to bring 
about reconciliation between the parties 
a contemplated under Section 23 (2) of 
the Act, 


Appeals allowed, 
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Sherija Bi, Applicant v. Vedanaya- 
kam Pillai and others, Respondents. 


Second Appeal No. 1383 of 1972, D/- 
17-11-1975.* 


(A) Civil P. C. (1808), O. 32, Rr, 3 
and 15 — Decree against major defen- 
dant describing him as minor — Effect of 
Improper representation. (Specific Relief 
Act (1963), S. 38). 


Mortgage of property belonging to 
mother and minor son in equal shares 
executed by mother— Suit by mortgagee 
against mother and minor son represent- 
ed by his mother es guardian - ad litem, 
although in fact he was major on date of 
suit but was congenitally deaf and dumb 
and unable to e his own affairs — 
Held that the appointment ‘of guardian 
being on a wrong basis was not propér ` 
and in absence of proper representation, 
the mortgage decree and the execution 
sale thereunder was void so far his share 
was concerned — Purchaser at execution 
would be a co-owner with the son — Pro- 
per remedy of son is to sue for partition 
and separate possession of his half share 
and not to sue the purchaser for injunc- 
tion to restrain him from interfering with 
his possession, 

JUDGMENT :— The third defendant 
ie the appellant, The first respondent- 
plaintiff, the son of the first defendant 
and one Ramaswami, filed the suit for 
cancellation of a mortgage decree obtain- 
ed by the second defendant against him- 
self and his mother in O. S. No. 195 of 
1951 on the file of the Sub-Court, Salem, 
declaration of his title to the suit pro- 
perties which are 78 acres of lands and 
an injunction restraining the 4th defen- 
dant (3rd respondent herein) from inter- 
fering with his possession of the suit pro- 
perties. According to the first respondent, 


*(Against decree of Dist. J., Salem in Ap- 
peal No. 211 of 1966.) 
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his father Ramaswami left 40 acres of 
ancestral lands and they were sold ‘by the 
second respondent and with the sale pro- 
ceeds she purchased the suit!lands from 
the second defendant (whose legal repre- 
sentatives are respondents 4 to 11 herein) 
under Ex, B-4 in 1942 for Rs. 8,750, in the 
names of herself and the first ‘respondent 
and executed a mortgage under Ex, B-1 
for Rs, 4,000 in favour of the second de- 
fendant and it is mot binding on him. The 
further case of the first respondent was 
that the second defendant filed O. S. No. 
195 of 1951 against him as though he was 
a minor represented by his mother as 
guardian though, in fact, he was a major 
and his interests were adverse to those of 
his mother and he was not properly re- 
presented and therefore, the decree pass- 
ed in that suit was not binding on him. 
The properties were brought to sale in 
E. P. 136 of 1958, in execution of the de- 
cree passed in O, S. 195 of 1951 and the 
appellant has purchased the same for 
Rə. 6,010. The first respondent’s case was 
that the execution proceedings and sale 
were not valid and binding on him on 
the ground that the decree is void and the 
properties were really worth a lakh of 
rupees, but were sold for Rs. 6,010, and 
he came to know of the decree and the 


execution proceedings only ten days be-. 


fore the institution of the present suit. 


2. Defendants 2 to 4 alone con- 
tested the suit. Their case was that the 
first respondent was congenitally deaf 
and dumb and was unable to manage his 
own affairs and that he must be repre- 
sented by the next friend in the suit and 
that the present suit filed by the first res- 
pondent without a next friend is not main- 


tainable. They further contended that the. 


first respondent is not the owner of the 
suit properties and that, if at all, he 
would be entitled only to a helf share in 
the properties on the ground that the sale 
deed had been obtained in the names of 
himself and the second respondent, 


3. On the basis of the admission 
in the written statement of the defen- 
dants 2 to 4 that the first respondent was 
congenitally deaf and dumb and was 
unable to manage his own affairs and 
should have been represented by a next 
friend in the suit when it was instituted, 
the learned Subordinate Judge held that 


the decree obtained in O. S. No. 195 of. 


1951 on the basis that the first respondent 
was a minor represented by his mother 
as the guardian and not on the. basis that 
he was a congenitally deaf and dumb per- 
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son unable to manage his own affairs, 
was valid and binding on the first respon- 
dent, The learned Subordinate Judge fur- 
ther found that the properties do not be- 
long absolutely to first respondent, but 
belong to both respondents 1 and 2 and 
held that the decree in O. S. No. 195 of 
1951 is not void and not vitiated by fraud 
and that the execution proceedings in 
E. P. 136 of 1958 are binding on the first 
respondent. In that view, he dismissed 
the suit with the costs of the contesting 
defendants. On appeal, the learned Dis- 
trict Judge found that there is no evi- 
dence to show that the first respondent’s 
father left ancestral properties to the ex- 
tent of 40 acres at the time of his death 
and they were sold by the second respon- 
dent and that the subsequent purchase of 
the present suit properties was from out 
of the sale proceeds of those 40 acres of 
lands, However, he held that, having re- 
gard to the fact that the sale had been ob- 
tained in the names of both the respon- 
dents 1 and 2, the first respondent had a 
half share in the properties, After coming 
to this conclusion, the learned District 
Judge called for a finding from the. Sub- 
Court as to whether the first respondent 
was congenitally deaf and dumb and was 
unable to manage his own affairs, as to 
the date on which the first respondent at- 
tained majority and as to the value.of the 
properties. Subsequently, the plaint was 
amended and it was alleged that the first- 
respondent is congenitally deaf and dumb 
and is unable to manage his own affairs, 
and the defect in not filing the suit 
through a next friend was cured, The 
learned Subordinate Judge thereafter 
found, on the admission of defendants 
2 to 4, that the first respondent is conge- 
nitally deaf and dumb and is unable to 
manage his own affairs and should 
have been represented by a next 
friend in the present suit, On the 
other two questions; he found that 
the first respondent had attained majority 
on 16-9-1951 prior to the institution of 
O.'S. 195 of 1951 which was on 1-10-1951, 

and that the properties would be worth 
Rs. 1,500 per acre at the relevant time. 
The learned District Judge accepted the 
findings and held that the first respon- 
dent was congenitally deaf and dumb and 
was unable to manage his own affairs and. 


‘should have been represented in O, S. No. 


195 of 1951 by a guardian on that basis, 
but was put forward as a minor and a 
guardian had been appointed for him on 
that basis in the suit instituted on 1-10- 
1951, although he had attained majority 
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on 16-9-1951, and was a major on the 


date of the suit, and held that the mort- 


gage decree and the execution proceed- 

ings. were therefore void to the extent of 

the first respondent’s share in the proper- 

ties. and accordingly, granted a declara- 
_tion to that extent and also a decree for 
. fdjunction. 

4, It is not possible to uphold the 
decree of the learned District Judge for 
injunction, having regard to his own find- 
ing that even the second respondent had 
title. The first respondent was entitled 
only to his half share in the suit proper- 
ties and the decree in O. S. 195 of 1951 

_land the further execution proceedings 
are void and not binding on him to the 

_lextent of only his share and the appellant 

-|whé is the purchaser in the -execution 

‘Isale would then be a co-owner against 
whom there cannot be a decree for in- 
junction. The appellant had become en- 
titled to the second respondent’s half 
share by the court sale. The right of the 
first respondent would only be to sue for 
partition and separate possession of his 

_|balf share in the properties which are not 
joint family properties, ; 


_ 5. Now. it has been found that the 
first respondent had attained majority on 
16-9-1951, and was a major on the date 


of institution of the suit, O. S. 195 of 1951 | 


on 1-10-1951. His mother had been ap- 
pointed as his guardian in that suit on 
the basis that he was a minor, There was 
no proper representation of the first res- 
pondent in that suit as he was a major 
and a guardian had been appointed for 
him on the basis that he was a minor on 
the date of the suit. Mr. Parasaran, learn- 
ed counsel for the appellant, argues that 
‘inasmuch as a guardian had been ap- 
pointed in the prior suit for the first res- 
pondent, his interests had been protected 
and that the fact that he was not describ- 
ed in the previous suit as a congenitally 
deaf and dumb person unable to manage 
his own affairs would not affect the rights 
of the appellant, It is not possible to ac- 
cept this contention. The appointment of 
the guardian in the previous suit was on 
the: basis that the first respondent was a 
mnor, whereas, on the date of the insti- 
- tution of.that suit, he was a major. It was 
not on the basis that he was congenitally 
|deaf and dumb unable to manage his own 


affairs, and the appointment of guardian - 


was therefore not proper. The decree in 
the previous suit was therefore a nullity 
as has been rightly found by the learned 
District Judge so far as the first respon- 
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dent is concerned, Therefore, it is not 
possible to make any provision for the 
payment of the proportionate liebility of 
the first respondent under the mortgage, 
Ex. B-i, which is stated to have been ex- 


. ecuted for part of the consideration forj > 


the purchase of the properties in the 
names of the first and second respondents. 
Under the circumstances, the second ap- 
peal is allowed only in part to the extent 
of the injunction and is otherwise dismis- 
sed. The first respondent is at liberty to 
sue for partition and separate possession 
of his half share in the properties, Res- 
pondents 4 to 11, the legal representatives 
of the second defendant may take such 
steps as they may be advised in respect 
of any liability of the first respondent 
under the: mortgage, Ex. B-1, There will 
be no order as to costs. No leave. 

Appeal partly allowed. 


” 
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M. E. Subramani and others, Peti- 
tioners v. The Commissioner, H, R. and 
C. E. (Admn), Madras and others, Res- 


pondents. ` Ji 
W. P. No. 6867 of 1975, D/- 6-11-1975. 


(A) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (22 of 1959), 


- S. 45 — Scope of power under — Appoint- 


ment of Executive Officer for better and 
ha administration of Temple — Vali- 
ity. 


Section 45 cannot be taken to confer 
an unguided and arbitrary power on the 


Commissioner. The power has got ta be 


exercised in terms of the policy of the 
Act i.e., to provide for the administration 
and governance of the religious and cha- 
titable institutions, and endowments, un- 
der the State of Tamil Nadu. (Para 4) 


Where. the Commissioner has specifi- 
cally stated. in the order appointing the 
executive officer, that the power has been 
exercised for the better and proper ad- 
ministration of the group of tempels, it 
cannot be held that the impugned order 
passed is, in any wey, arbitrary. 

(Para 4) 


(B) Tamil Nadu Hindu Religious and. 
Charitable Endowments Act. (22 of. 1959), 
S. 45 (1) — “As may be prescribed” — 


DT/ET/B118/76/CWM 
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Conditions not prescribed — ` Effect — 
Power of Commissioner to appoint Exe- 
cutive Officer — Not taken. away. __ 

- Having regard to the language used. 
in S5. 45 (1), it is not possible to construe 
the words “subject to such conditions as 
may be prescribed”, as being a condition 
precedent for the exercise of the power 
under Sec, 45 (1). If the conditions have 
been prescribed, then, the power has to 
be exercised only subject to those condi- 
‘tions: But, if the conditions are not pres-. 
cribed, it cannot be said that the power 
cannot, at all, be exercised. 1974-2 Mad 
LJ 179, Distinguished. (Pare 5) 

(C) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (22 of 1959), 
S. 45 (1) — Appointment of Executive 
Officer without notice to existing trustees 
— Validity. 

If the Commissioner finds 
appointment of an executive officer for a 
particular religious institution is neces- 
sary for the better and efficient manage- 
ment of that institution, he can proceed 
to appoint the executive officer without 
any enquiry into the affairs of the tem- 
ples, or without any notice to the existing 
trustees. W. P. No, 5215 of 1975 (Mad), 
Rel, on. (Para 6) 
Cases’ Referred : Chronological Paras 


(1975) W. P, No. 5215 of 1975 (Mad) 6 
(1974) 2 Mad Ly 179 5 
- T. V. Subramaniam, for Petitioner. 
ORDER :— The petitioners are the 
: three of the non-hereditary trustees out 
of the five appointed for the religious in- 
stitution comprising the Arulmigu Mar- 
gasahaya Iswarer, Varasidhi Vinayakar 
_and Karunakara Perumal etc., group of 
temples at Maduravoyal, Saidapet -taluk, 
Chingleput District, by an order 
-dated 27-8-1973 of the Assistant 
Commissioner/Collector, Hindu Religious 
and Charitable Endowments. It ap- 
pears that apart from the three trustees 
who are the petitioners herein, the other 
“two are not effectively functioning as 
trustees, The 4th trustee is said to be a 
former managing trustee and he is said to 
be giving constant trouble to the peti- 
tinners who are said to be sincere in car- 
rying out their duties as trustees, The 
fifth trustee is said to have resigned from 
the trusteeship, 


2. The first respondent herein, in 
exercise of his powers under Section 45 
of the Tamil Nadu Hindu Religious 
Charitable Endowments’ Act, -1959, had 
appointed, by his order dated - 4-9-1975, 


the 3rd respondent as the executive offl- - 
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- cer of the group of temples in question. 
The petitioners have challenged, in this 
writ petition, the validity of the said an- 
pointment. 


3. According to the peins 


the order appointing the 3rd respondent 


as the executive officer of the group of | 


temples in their charge, is invalid for 
three reasons viz., (1) Section 45 does not 
give any indication as to when and in 
what circumstances the power of appoint- 
ing an executive officer should be exer- 
cised and therefore, the power under that 
section cannot, validly, be exercised; it is 
unguided and - arbitrary; (2) Section 45 


enables the Commissioner to appoint an . 
executive officer for a religious institution - 


subject to such conditions as may be pres- 


cribed and therefore, so long as the coh- l 


ditions contemplated by that section havé : ` 


not been prescribed by the State Govern- 
ment, the Commissioner has no jurisdic- 
tion to exercise that power contained in 
that section; and (3) In any event, the 
Commissioner cannot, by his order, ap- 
point the executive officer under the said 
section without giving any show cause 
notice to the existing trustees or without 
giving any finding that their management 
is defective, 


. 4 Ag regards the first contention, 
the learned counsel points out that Sec- 
tion 45 cannot be taken to have conferred. 
on the Commissioner an unguided and 
arbitrary power to appoint an executive 
officer to a religious institution, that the 
mere statement in the impugned order 
that it is for the better administration of 
the temples, is quite insufficient, and that 
the Commissioner must find that there 
are circumstances warranting him to ap- 
point an executive officer, I am of the view 


g 
` 


that Section 45 cannot be taken to confer, ” 


an unguided and arbitrary power on the! 
Commissioner, that the power under. thei 
section has got to be exercised in terms of 


the policy of the Act ie.. to provide for. . 


the administration and governance ‘of the 
religious and charitable institutions, and 
endowments, under the State of Tamil 
Nadu. If, in fact, the Commissioner exer- 


cises the power under Section 45 on ‘ex-~ 


traneous or irrelevant considerations, 
then, the particular exercise of the power 
can be challenged as being outside the 
purview of Section 45. In this case, the 
first respondent has specifically ‘stated, in 


‘the order appointing the executive officer, 


that the power has been exercised for the 
better ‘and proper administration of the 
group ef Rises I cannot say that this 


s 
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is, in any way, either irrelevant or extra- 
neous, I cannot, therefore, hold that the 
impugned ‘order passed by the first res- 
pondent is, in any way, arbitrary. 

5. Regarding the second conten- 
tion that since no conditions have been 
prescribed by the rules subject to which 
the power under Section 45 has to be ex- 
ercised, the Commissioner cannot exercise 
the power, the learned counsel states that 
the prescribing of the conditions is a con- 
dition precedent for the exercise of the 
power under Section 45 (1). In support of 
this contention, learned counsel places 
reliance on a decision of this court in 
Radhakrishnan v. Manickam, 1974-2 Mad 
LJ 179. In that case, the court had to con- 
sider the scope of Section 65 (4). Section 
65 (4) enables the Commissioner to modify 
or cancel any existing scheme in respect 
of a mutt or a specific endowment subject 
to such conditions and restrictions as may 
be prescribed. But, this was subject to 
the following proviso, viz, “provided 
that such cancellation or modification of 
a scheme in force shall be made only sub- 
ject to such conditions and restrictions as 
may be prescribed”, In the context of the 
said provision, the court held that, as the 
language in Section 65 (4) (a) of the Act 
stands, the Commissioner has no 
power to modify or cancel a sche- 
me on an application made by a party 
and that the power conferred on the Com- 
missioner has to be exercised suo motu 
only.. The court also held that so far as 
the proviso to Section 65 (4) (a) is con- 
cerned. it does not provide merely a mode 
of exercising the power, but it really con- 
stitutes a restriction or circumscription 
-on the exercise of the power itself, and, 
therefore, without there being the pres- 
cription therefor, the power itself is in- 
capable of being exercised. The language 
of Section 65 (4) (a) specifically says that 
the .power of modification or cancellation 
of an existing scheme under Section 65 
(1) shall be exercised only subject to such 
conditions and restrictions as may be /pres- 
eribed and it is because of that peculiar 
wording, the proviso was construed as 
limiting the power under Section 65 (1). 
But, Section 45 (1) is in a different form. 
It says ‘the Commissioner may appoint, 
subject to such conditions as may be pres- 
cribed, an Executive Officer for any reli- 
gious institution, either a mutt or specific 

-|}endowment attached to a mutt’. Having 
regard to the language used in this sec- 
tion, it is not possible to construe the 
words “subject to such conditions as may 
be prescribed”, as being a condition pre- 
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cedent for the exercise of the power un- 
der Section 45 (1). If the conditions have 
been prescribed, then, the power has to be 
exercised only subject to those conditions. 
But, if the conditions are not prescribed, 
it cannot be said that the power cannot, 
at all, be exercised, The power conferred 
on the Commissioner to appoint an execu- 
tive officer by the legislature cannot be 
said to have been taken away by the 
failure or inaction’ on the part of the Gov- 
ernment to prescribe the conditions, The 
expression ‘as may be prescribed’ occur- 
ring in the section indicates that the rule- 
making authority may or may not pres- 
cribe the conditions. If the conditions are 
prescribed, then, the power under S, 45 
(1) is subject to those conditions. But, if 
no conditions are prescribed then, the 
power of the Commissioner can be exer- 
cised without any restriction, of course, 
subject to the other guidelines indicated 
by the policy and object of the Act. In my 
view, the learned counsel is not right in 
the submission that Section 45 (1) cannot 
be invoked by the Commissioner to ap- 
point an executive officer so long as con~- 
ditions have been prescribed as contem- 
plated by that section by the rule-making 
authority, 


6. As regards the third contention 
that the impugned order is vitiated for 
the reason that the Commissioner has not 
given any show cause notice to the peti- 
tioners nor the administration has been 
found defective, it is seen that Section 45 
(1) does not, in terms, provide that. the 
power can be exercised only after issuing 
the show cause notice to the existing trus- 
tee or after conducting an enquiry into 
the state of' affairs of the temples. In this 
case, the order proceeds on the basis that 
the appointment of an executive officer 
is necessary for the better and efficient 
administration of the temples. It has been 
recently held by this court in W, P. No. 
5215 of 1975 (Mad) that if the Commis- 
sioner finds that the appointment of an 
executive officer for a particular religious 
institution is necessary for the better and 
efficient management of that institution, 
he can proceed to appoint the executive 
officer without any enquiry into the 
affairs of the temples, or without any 
notice to the existing. trustees. I have to,| ` 
therefore, reject this contention of the 
counsel for the petitioner as well, 


7. In the result, the writ petition 
is dismissed. 
Petition dismissed, 
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N. S. RAMASWAMI, J.. 
Mrs. Johari Bi, Appellant v. K. Vina- 
yakam (died) and others, Respondents. 
A. AO. No. 522 of 1974, D/. 30-10- 
4975.* © 


(A) Madrag City Tenants Protec- 
tion Act (3 of 1922), Ss, 2 (4) and 9 (as 
amended by Act 24 of 1973) — Application 
under S. 9 filed before Amending Act 
came into force, but beyond period men- 
tioned in unamended S, 9 — Maintainabi- 
lity. (1973) C. R. P. 2354 of 1972, D/- 
28-4-1973 (Mad), Dissented from. 


Though the period mentioned in S. 9 
fs a period of limitation and not a condi- 
tion precedent for filing application, an 
application under S. 9 by a person falling 
within the definition of ‘tenant’ in amend- 
‘ed S, 2 (4) filed much prior to the coming 
into force of the Amending Act of 1973 
but beyond the period mentioned in un- 
amended S. 9 is maintainable even with- 
out an application to excuse delay in 
view of amended S. 9, (1973) C. R. P. 
2354 of 1972, D/- 28-4-1973 (Mad), Dis- 
sented from, 
Cases Referred: Chronological Paras 
(1973) C. R. P. 2354 of 1972, D/- 28-4-1973 

(Mad) 3 
(1968) 2 Mad LJ 83 4 
me 1935 Mad 857 = 69 Mad LJ 382 ier 


A Abdul Hedi, for Appellant; K. i 
Balasubramaniam and M. Krishnaswami, 
for Respondents. 


JUDGMENT :—This appeal is against 
an order of remand in a suit, in which one 
of the questions was whether the defen- 
dant is a tenant entitled to the benefits of 
Section 9 of the City Tenants Protection 
Act, hereinafter referred to as the parent 
Act. The trial court held. on the basis of 
a particular covenant in the written lease 


agreement that the proviso to Section 12 


of the parent Act would apply, and that, 
therefore, he was not entitled to the bene- 
fits of Section 9-thereof So, a decree for 
possession was granted. The landlord had 
asked for arrears of rent also. That also 
had been decreed by the trial court. 

2. When the appeal filed by the 
tenant was before the first appellate court, 
Act 4 of 1972 had come into force and 
that Act had deleted the proviso to Sec- 


"(Against order of 2nd Addl. City Civil 
J., Madras in A. S. No. 83 of 1972.) 
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tion 12, That meant, that in spite of the 
covenant in the lease deed, the tenant 
was entitled to file an -application under 
S. 9 of the parent Act, However, the: ap- 
plication had been filed by the tenant . in 
the trial court only after a delay of 60 
days, It had been contended before the ist 
appellate court, on behalf of the landlord,” 
that such delay cannot be excused, be- 
cause Section 5 of the Limitation Act has 
no application. The contention was that 
the provision under Section 9 that an ap- 
plication shall be filed within 30 days 
from the receipt of the summons in the 
suit, is not a period of limitation, but a 
condition precedent, and that, therefore, 

there is no scope for applying Section 5 
of the Limitation Act. This was not ac-. 
cepted by the first appellate court and it 
said that Section 5 of the Limitation Act 
applies, and there was sufficient cause 
shown by the tenant to excuse the delay 
in filing the application under Section 9. 

Therefore, it set aside the judgment and 
decree of the trial court and remitted the . 
matter to the trial court for-a fresh dis- 
posal, The landlord has filed this civil mis~ 
cellaneous appeal questioning the said 
remand. 


3. It is contended on the basis of 
the decision of Raghavan J. in C. R. P. 
2354 of 1972, dated 28-4-1973 (Mad), that 
the period of 30 days mentioned in Sec- 
tion 9 of the parent Act is a condition pre- 
cedent and not a period of limitation. In- 
view of Section 29 (2) of the Limitation 
Act 1963, which is different from the cor- 
responding provision in the Limitation 
Act 1908, there can be no dispute that if 
the period of 30 days mentioned in Sec. 9 
is one of limitation, then Section 5 of the 
Limitation Act is attracted as there is no 
specific exclusion, Section 29 (2) of the 
Limitation Act says that when the special 
or local law prescribes a different period 
of limitation, then what is contained in 
the schedules to the Limitation Act, un- 
less the special or local law expressly ex- — 
cludes the operation of Section 4 to Sec- 
tion 24 of the Limitation Act, all these 
sections would apply even to proceedings 
coming under the special or local law in 
determining the period of limitation. 
However, undoubtedly, the proceedings 
must be before a civil court for invoking 
Section 5 of the Limitation Act. In the 
present case, the matter is before a civil 
court and, therefore, if what is contained 
in Section 9 of the parent Act, js a period: 
of limitation for filing an application for 
getting the benefits under that Act, then 
undoubtedly Section 5 of the Limitation 
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Act is applicable, and if the Court is 
satisfied that there is sufficient cause for 
excusing. the delay, it shall excuse. But 
the contention is, as-I said, that Section $ 
does not -prescribe a period of limitation 
for filing an application for getting the 
benefits of the parent. Act, but it is a con- 
dition precedent, A reading of the section 
itself does not indicate that it is a condi- 
tion precedent, All that Section 9 says 
is that an application shall be filed with- 
in one month after the service of the suit 
summons, 


4. Raghavan J. has referred to 
several decisions of this court, including 
the one . reported in Syed Ibrahim v. 
Jalma, 1968-2 Mad LJ 83. In none of 
those cases, the question arose whether 
the period prescribed in Section 9 is one 
of limitation or whether it is a condition 
precedent. So, these decisions have no 
bearing. The learned Judge (Raghavan J.) 
has also referred to the Full Bench deci- 
sion in Kaku Chenchuramana Reddi v. 
Palapu Arunachalam, 69 Mad LJ 382 
= 42° Mad LW 330 = (AIR 1935 
Mad 857) (FB). That wasa case 
where a creditor presented an insolvency 
petition beyond the period of three months 
provided under Section 9 of the Provin- 
© cial Insolvency Act, from the date of the 
act of insolvency. In that case also, the 


'.. question whether Section 5 of the Limita- 


tion Act had application did not arise for 
consideration, for the simple reason that 
under the Limitation Act of 1908, there is 
no scope for applying Section 5 of the 
Limitation Act with regard to a proceed- 
ing where any special or local law pres- 
eribed a different period even if such a 
period is one of limitation, But, Section 9 
(1) of the Provincial Insolvency Act has 
. really not prescribed a period of limita- 
tion. It says that a creditor shall not be 
entitled to present an insolvency petition 
against a debtor unless the act of insol- 
vency on which the petition is. granted 
has occurred within three months before 
the presentation of the petition. It is in a 
negative form. In other words, it prohi- 
` bits a creditor from presenting an insol- 
vency petition beyond the period of three 
months from the date of the act of insol- 
vency. Therefore, it was said that it was 
a~condition precedent for the petitioning 
creditor that he should present the peti- 
tion within three months of the alleged 
cact.of insolvency. That would have no 
“bearing om the present question for two 
reasons, One is, where the language em- 
ployed in Section 9 of the parent Act ie 
not negative in character as in the case of 


Johari Bi v. K: Vinayakam (Rameswami J.) 


ALR 


the Provinial Insolvency Act, Further, as 
I said, when the Full Bench decision was: 
rendered, there was no scope-of invoking 
of Section 5 of the Limitation Act in a 
proceeding under the Provingigl Insol- 
vency Act. Even if there was aty such 
scope, because the language employed in 
Section 9 of the Provincial Insolvency Act 
made it clear that it-was a condition pre- 
cedent for the creditor to present the pe- 
tition within three months of the act of 
insolvency, he camnot be heard -to say 
that the delay is to.be excused, - i l 


5. Raghavan J. has referred to the 
above decisions and without further dis- 
cussion has stated that he was of opinion 
that Section 9 (1) of the Madras City Ten- 
ants Protection Act provides only a condi- 
ce precedent and not a period of limita- 

n 


6. With respect to the learned 
Judge, I am not in a position to readily 
agree to this view, Under such circum- 
stances, my duty would be to refer the 
matter to a Division Bench, but’ in the 
present case, that would not be necessary, 

. because of the provision contained in the 
Amending Act, Act 24 of 1973, As I said 
earlier, the Amending Act of 1972 (Act 4 

—of 1972) deleted the proviso to Section 12 
of the Parent Act. It is because of such 
deletion, the tenant in this case gets a 
right to apply under Section 9 for relief. 
No doubt, he had applied even before the 
amendment. Under the present definition 
of the word ‘tenant’ in sub-section (4) of 
Section 2, as amended by Act 24 of 1973, 
a person who gets a right to the benefits 
of the Act because of the deletion of the 
proviso to Section 12 is also . included, 
provided he continues in actual physical 
possession of the land and buildings, The 
amendment made by the Act 24 of 1973 
to Section 9 of the Parent Act says that| _ 
any such person as is referred above, is 
entitled to file an application for the ne- 
cessary relief under the parent Act with- 
in two months from the date of the pub- 
lication of the said amending Act. The 
present application having been filed very 
much prior to the coming into force -of 
the Amending Act, Act 24 of 1973, there 
is no difficulty in holding that *such appli- 
cation is maintainable, even without an 
application to excuse the delay. Therefore, 
the order of remand has to be upheld. 


7. However, the first appellate 
‘Court is not right in setting aside the 
entire decree of the trial Court. One part 
of the decree is regarding the possession 
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_and the other part. of the decree is with 
. regard to arrears of rent, There is no 
ground to set aside the decree for arrears 
of rent, as there was no dispute regarding 
the same, The first appellate court ought 
to have confirmed that part of the decree. 
Therefore, the civil miscellaneous appeal 
is partly ‘allowed in that, the decree of 
the trial court regarding the arrears of 
rent is confirmed, Otherwise, the appeal 
is dismissed. 

8. It is made clear that if the 
landlord chooses to file any additional 
counter to the application under Section 
9, he may be allowed to do so by the trial 
court, Parties to bear their own costs. 

9. It is brought to my notice that 
the tenant, by way of abundant caution 
has filed a separate petition in O. P. 491 
of 1973 before the City Civil Court, for 
relief under Section 9, as amended by Act 
24 of 1973. That becomes unnecessary in 

` view of what I have said earlier. Mr. 
K. N, Balasubramaniam, learned counsel 
for the tenant, says that he would not 
press that O. P., as there cannot be dupli- 


cate proceedings. 
Appeal partly allowed. 


AIR 1976 MADRAS 269 
f . GOKULAKRISHNAN, J. 
. .-Katidaswamy Gounder, Petitioner v. 
Vannimuthu Gounder and another, Res- 
pondents. l 
i C. R. P. 2210 of 1974. D/- 10-10-1975.* 


(A) Civil P. C. (1908), O. 5, R. 9 (2) 
(Mad) — Proceedings before revenue 
court — Service of summons — Endorse- 
ment made by postman that the party re- 
fused to receive summons — Procedure 
under R. 9 (2) not followed — Ex parte 
eviction order is illegal. . 

The provisions of Civil P. C. are in 
all force applicable.to the service of sum- 
mons in respect of parties before the re- 
venue Court. (Para 4) 
`> As the amendment stands today, it is 
‘elear that the service of summons as per 
Order 5, Rule 9 (1), though served by re- 
gistered_ post with pre-paid acknowledg- 
ment, the summons has to be sent again 
if the party does not appear on the date 
fixed in the summons. Where there is no 
service, , as such, except the endorsement 


*(To revise order of Authorised Officer, 
Coimbatore in O. P. No. 20 of 1972.) 
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made by the postman stating that the 
party has refused to receive the summons, 
it is clear that the service alleged to have. 
been effected under Order 5, ` Rule 9 (1) 
cannot be deemed to be a proper service 
inasmuch as the party ought to have fol- 
lowed the procedure mentioned in O, 5, 
Rule. 9 (2) also for the purpose of decid- 
ing that the service was complete. In the 
absence of that, it can easily be held that 
the service is defective and, as such, the 
ex parte order of eviction passed cannot 
be sustained. (1967) 86 Mad LW 419, Rel. 
on. é (Para 5) 
(B) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), S. 3 — Peti- 
tion for eviction of tenant on ground of 
waste decreed ex parte — Petition for 
setting aside ex parte decree — Landlord - 
taking plea. that tenant had Jost interest 
in the property as he had sub-leased —~- 
Petition to set aside decree held was main- ` 
tainable, (Para 6) 


(C) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), S. 6-BB (as 
inserted by Act 6 of 1974) — Ex parte 
eviction order set aside — Tenant must 
be put into possession of the land from 
which he has been evicted forcibly 
through process of court — High Court | 
could make order under S. 6-BB, (Para 9), 
Cases Referred: Chronological Paras 
(1967) 80 Mad LW 419 = (1968) 1 Maa LJ 

190 4 


S. Ramalingam, for Petitionër, S 


‘ Nainar Sundaram, for Respondents. 


ORDER :— The petitioner herein is a 
cultivating tenant, The respondents pur- 
chased the land and filed a petition for 
eviction on the ground of waste, Notice 
was sent through post and it came back 
with an endorsement ‘refused’. The case 
was called on 8-2-1972 and then it was 
adjourned to’22-2-1972, On 22-2-1972, the 
respondent in the eviction petition was 
called absent and he was set ex parte, An 


‘order of eviction was passed evicting the 


respondent forthwith. The respondents in 
this petition filed E. P. 6 of 1972 for exe- 
cution. On 2-8-1972, the Tahsildar came 
and took forcible possession from ,the pe- 
titioner in this civil revision petition. 
Within two days thereafter the petitioner 
filed O, P. 20 of 1972 to set aside the ex 
parte order and also another petition for 
‘setting aside the order of eviction. On 
14-8-1972, the Authorised Officer, (Land ` 
Reforms) Coimbatore, dismissed these “pe- 
titions on the ground that delivery has 
already’ been taken and, as such, the peti- 
tions have, become infructuous, -Against 
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the said order C: R, P. 2222 of 1972 was 
fled by the present petitioner and this 
High Court by. its judgment dated 11-7- 
1973, held that the order passed by the 
Authorised Officer (Land Reforms), Coim- 
batore, is wrong and, as such, the High 
Court sent back the matter to the Autho- 
rised Officer directing him to decide the 
matter on merits. After it was sent back 
the Authorised Officer, holding that the 
service is proper and that the petitioner 
ceased to have any interest in the suit 
land, dismissed the original petition, Ag- 
grieved by the said decision the tenant 
has filed the above civil revision petition. 


2. Mr, S. Ramalingam, the learned 
counsel appearing for the petitioner, 
pointed out that the service deemed to 
have been effected on the petitioner here- 
in is not sufficient and, as such, the order 
_ of eviction passed ex parte cannot be sus- 
tained. It is further submitted that the 
petitioner came to know of the order of 
eviction passed only-on 2-8-1972, when 
forcible eviction was made by the Tahsil- 
der and that the petitioner within two 
days filed the present original petition to 
set aside the ex parte order of eviction 
passed against him. The learned counsel 
pointed out that Rule 8 of the Rules fram- 
ed under the Act gives power to the au- 
thorised officer (Land Reforms) to apply 
_ the provisions of the Civil Procedure 
Code ‘as far as possible in respect of ser- 


_ vice of summons on the parties concerned. 


If that be so, the learned counsel submits 
that the court’ below has not followed the 
procedure laid down in Order 5, C.P.C. in 
respect of service of summons on the res- 
‘pondent in the main eviction petition. Mr. 
Nainar Sundaram, the learned counsel 
appearing for the landlords-respondents 
herein submitted that the service effected 
on the respondent in the main eviction 
petition by post wherein the postman has 
made an endorsement to the effect that 
the petitioner in this revision petition has 
refused to receive the summons. is suffi- 
cient service and, as such, the order of 
eviction passed against the petitioner 
herein is valid. The learned counsel also 
submitted that the provisions of the Civil 
Procedure Code cannot be applied in a 
strict form to the proceedings before the 
Rent Control Court. The wording is ‘as 
far as possible’ in the rule and, as such, 
the service must be deemed to be a pro- 
- per service in this case. The learned 
counsel also stressed the point that the 


-petitioner has ceased to have interest in 


the suit land, inasmuch as he has sub- | 


leased the property to his brother Karup- 
puswami and the said Karuppusami has. 
also filed an independent suit to have pos= 
session of the suit land from the land+ 
lord as ‘a cultivating tenant. 


3. I have been taken through the 
pleadings in this case and also through 
the relevant provisions in the Tamil Nadu 
Cultivating Tenants Protection Act, 1955, 
and the rules made thereundér, 


4. In Muthiah Nattar:v. N. S. Ib~ 
rahim Rowther, (1967) 80 Mad LW 419 
Ramaprasada Rao J. has stated as fol- 
lows— 


“It is common ground that unless 
there is anything in the Madras Cultivat- 
ing „Tenants Protection Act, or the rules 
prohibiting the application of any provi- 
sions of the C. P, Code, the Code is ap- 
plicable to the proceedings in the revenue 
court, No doubt, the provisions of the ` 
C. P. Code ought not to be strictly iron- . 
jacketed and rendered inelastic.” ` 
Thus, it is clear that the provisions of the 
Civil Procedure Code are in all force ap- 
plicable to the service of summons in res- 
pect of parties before the revenue court. 
Order 5, Rule. 9 was amended on 27-3- 
1963. Before amendment Order 5, Rule 
9 (3) more or less was similar to Order 5, 
Rule 9 (1) which is in force after amend- 
ment, except the sentence “the acknow- 
ledgment purported to be signed by the - 
defendant shall be deemed to be suffici- 
ent proof of service of such summons”, 
In view of this provision before amend- 
ment of 1963, a Bench of our High Court 
refused to accept the service deemed to 
have been effected when especially there 
is an endorsement ‘refused’ by the post- 
man. 


5. As tHe amendment stands to- 
day, it is-clear that the service of sum- 
mons as per Order 5, Rule 9 (1), though 
served by registered post with pre-paid) 
acknowledgment, the summons has to be 
sent again if the party does not appear 
on the date fixed in the summons. As far 
as the present case is concerned, there is 
no question of any service, as such, ex- 
cept the endorsement made by the post- 
man stating that the party has refused to 
receive the summons, Hence, it is clear 
that the service alleged to have been 
effected under Order 5, Rule 9 (1) cannot 
be deemed to be a proper service inas- 
much as the petitioner ought to have fol- 
lowed the procedure mentioned.in Order 
5, Rule 9 (2) also for the purpose of de- 
ciding that the service was complete, In 
the absence of that, it can easily be held 
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that the service is defective and, as such, 
the ex parte order of eviction passed can- 
not be sustained, 

6. As regards the contention that 
the petitioner has ceased to be`the culti- 
vating tenant to have the benefits of the 
Act, Mr, S. Ramalingam, the learned 
counsel pointed out that the suit filed by 
Karuppuswami, the brother of the peti- 
tioner herein, alleging that he is a sub- 
tenant. has been dismissed by the court 
below and there is no appeal against the 
same, Even apart from that the learned 
counsel submits that P.W. 1 in O. P. 20 
of 1972, has specifically denied the sub- 
lease to this younger brother, Karuppu- 
swami. The definite case of the petitioner 
herein is that he has not sub-leased the 
property. Even apart from this, the main 
petition was filed by the landlords for 
the eviction of the petitioner on the 
ground of waste. Hence, it cannot be said 
that the petitioner herein had lost his 


interest simply because there is an alle-. 
gation to the effect that he has sub-leased, 


the property to his brother Karuppu- 
swami, Hence, I find that the. petitioner 
is entitled to maintain the petition for 
setting aside the ex parte order of evic- 
tion passed against- him. 

T. It is unnecessary for me to deal 
with the case law cited by the respective 
counsel in this petition, since it is clear 
from the facts of the case read with the 
provisions of. the Civil Procedure Code 
that the summons served upon the peti- 
tioner is defective and the ex parte order 
was passed against the petitioner herein 
without following the procedure laid 
down in the Code of Civil Procedure for 


service of summons on the respondent in 


the petition for eviction, Taking all these 
aspects into consideration, I hold that 
the Authorised Officer (Land Reforms) 
_ has miserably failed to exercise his juris- 
diction vested in him to give a finding. 

8. In these circumstances, the 
civil revision petition is allowed, The re- 
sult is the ex parte order of-eviction pass- 
ed on 22-2-1972 is set aside. 

9. Since the ex parte order of 
eviction has been set aside, it is but pro- 
per that the petitioner must be put into 
possession of the land from which he has 
been evicted forcibly through the process 
of court. This power is given to the High 
Court under Section. 6-BB of the Tamil 
Nadu Cultivating Tenants Protection Act. 
Mr. Nainar Sundaram states -that his 


clients have cultivated the land and there. 
may be some aei crops on- the ou a 


lands. . 


N. Ram Mohan v. J. Kasthuri — see ae 
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10. The Authorised ” Officer.is di- ` 
rected to put the petitioner. in possession 
of the suit land after allowing the respon~ 
dents to harvest the crops, if any, stand- 
ing on the suit land. There will’ be’ no 
order as to costs, The Authorised. Officer 
is also directed to dispose of the- main 
eviction petition within a month from the 
date of the receipt of this order by him. 

Petition allowed. 





AIR 1976 MADRAS 271 ‘ 
GOKULAKRISHNAN, J. 
N. Ram Mohan, Petitioner v. J. Kas- 
thuri, Respondent. 
Transfer. C. M, P. No, 9378 of 1975, 
D/- 26-9-1975. 


(A) Civil P. C, (1968), S. 24—Transfer 
of suit — Pauper suit originally filed was 
amended enlarging value of guit for more 
tham Rs, 50,000 — Application for trans- 
fer of suit to High Court — Suit, held 
could be transferred under S, 24 to the 
High Court, 

The High Court sitting for admission 
work is competent to transfer any suit 
or proceedings pending before any Court - 
subordinate to it. The question of disposal 
may be by the original side of the High 
Court, It is only the High Court that has 
the power to transfer and there :is, no .. 
question of transferring that to the ‘origi-. 
nal side specifically but to the High Court 
in general, (Para 5) 


The High Court has jurisdiction to 
try a pauper suit and therefore hes ample 
power under S, 24, C.P.C. to transfer the . 
pauper suit also. The question of proce- 
dural difficulties will not arise in eases of 
transfer made under S. 24. Even if it is 
so, these difficulties can be.cured in the 
larger interest of justice and equity. 

(Paras 6, 7) 

Where a pauper suit pending before a 
Subordinate Court, which was amended 
enlarging the value of the suit for more 
than Rs. 50,000, was sought to be transfer- | 
red to High Court, it was held that High 
Court was competent to transfer it, AIR 
1951 Mad 807, Rel. on; AIR 1951 Mad 676, 
Distinguished. (Paras 1, 7) 
Cases Referred: Chronological Paras 
AIR 1951 Mad 676 = 1951-1 Mad LJ 97 6. 
AIR 1951 Mad 807 = - 1951-1 Mad LJ, 281 

3, 4,5 


SR ‘Deenadayalu, for Petitioner; D. K. 
Srinivasagopalan, for Respondent. 
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ORDER :— This is a petition to trans- 
fer the pauper suit numbered as O, P. No. 
254 of 1974°together with all the pending 
applications’on the file of the X Asst. City 
Civil Judge, Madras, to the Original Side 
of this Honourable Court, for trial and 
disposal according to law. For the pur- 
pose of this transfer suffice it to state that 
the petitioner herein has filed the Origi- 
nal Petition for partition and separate 
“possession of his half share in the suit 
properties before the K Asst. City Civil 
Judge, Madras. Subsequent to the filing 
of the pauper suit for partition, the res- 
pondent in that Original Petition who is 
no other than the mother of the petitioner 
herein, died, Hence the petitioner herein 
as filed an application stating that after 
the death of his mother, who was the res- 
pondent in that Original Petition, he is 
entitled to get a share of 3/4 in the suit 
properties instead of half share, and the 
value of such 3/4 share is admittedly 
more than Rs, 50,000, This amendment 
sought for by the petitioner herein hes 
been allowed by consent of the respon- 
dent herein. Thus it is clear that the X 
Asst. City Civil Judge, Madras, will not 
have jurisdiction to try the suit inasmuch 
fas the value is over Rs. 50,000. It is only 
the High Court of Judicature at Madras, 
which can try this original suit. 


. 2, The petitioner herein, in view 
“of the fact that so many applications are 
‘pending before the X Asst. City Civil J. 
Madras and also in view of the fact that 
the interests of justice will be well pro- 
tected if a transfer is made instead of 
withdrawing the suit from the City Civil 
‘Court and presenting it to the Original 
Side of this court, wants to transfer the 
suit under Section 24, C. P. Code. This pe- 
_ tition is opposed by the respondent here- 
in, Mr. D. K. Srinivasagopalan,. learned 
counsel for the respondent, submitted 
that this Court sitting on the Appellate 
Side has no jurisdiction to transfer the 
Original Petition to the Original Side of 
this High Court. Learned counsel also 
submitted that Section 24 (1) (b) (i), C. P. 
Code will not apply to the facts of this 
case, Learned counsel further submitted 
that there are certain procedures for fil- 
ing pauper petitions before the Original 
Side of this court and that by transfer all 
those formalities will have to be dispens- 
` ed with. Hence learned counsel suggested 
that the plaint may be returned by the 
City Civil Court as provided under Order 


7, Rule 10 (1), C.P.C., and the petitioner 
can as well present it before this court. 


A.I. R. 


3. Mr. Deenadayalu,. the learned 
counsel for the petitioner, submits that 
this court has ample jurisdiction under 
Section 24 (1) (b) (i), C. P. Code to trans- 
fer the Original Petition to the Original 
Side of this court, This position has been 
amply made clear by the decision in Sri- 
rangam Municipality v. Palaniswami Pil- 
lai, 1951-1 Mad Ly 281 = (AIR 1951 Mad 
807). Learned counsel also submits that 
in the interests of justice and also to 
maintain the status quo as on date, there 
is no point in invoking the provisions of 
Order 7, Rule 10 (1), C.P.C., but the par- 
ties interest will be amply served if a 
transfer is directed under Section 24 (1) 
(b) (i), C. P. Code, Learned counsel next 
contended that the procedure in present- 
ing the pauper appeals is meant for the 
presentation of pauper suits for the first 
time, before the High Court. The transfer 
of a pauper suit can always be ordered 
since the same is done under Section 24, 
C.P.C. and the procedure mentioned in 
the Original Side Rules for filing the pau- 
per suits will not come into play for 
trensfers under Section 24, C. P, Code. 


4, I have been taken through the 
decision in Srirangam Municipality v. 
Palaniswamij Pillai, 1951-1 Mad LJ 281 = 
(AIR 1951 Mad 807). In that decision a 
nia of this court has categorically held 

at— l . 


“According to us, the correct. position 
is that an application under Section 24, 
C.P.C. should be made to this .court as 
such in the same manner as it might < be 
made to the District Court and, such . an 
application can be validly heard and dis- 
posed of by any Judge of this court deput- 
ed by the Chief Justice to hear such ap ' 
plications. We find actually in the Appel- 
late Side Rules that an application under 
Section 24 for transfer of any suit, appeal - 
or other proceeding or in execution of a 
decree from one civil court subordinate 
to the High Court to another such court 
or to the High Court can be disposed of 
by a single Judge. As a matter of practice, 
it is the learned Judge sitting in the Ad-- 
mission Court who deals with these appli- 
cations,” 


The decision further states that— 

It is equally true to say that 
the section, viz., Section 24, does not indi- 
cate that the High Court should exercise 
the power on its Original Side It _is 
one thing to say that when the application 
for transfer is granted and the suit itself 


rrer 


- is withdrawn to the file of this Court, 


then it should be tried on the Original 
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25%, 20%, 20% and 10% amongst the 
petitioner and opposite parties 1 to 3 res- 
pectively. The balance 25% of the arinual 
income was set apart for improvement of 
the market and its management. It is 
this order which is attacked in this writ 
application under Articles 226 and 227 of 
the Constitution, 


2. The short point raised by Mr. 
Ram is that the State Government have 
not taken any decision that the residents 
of the four Grama Panchayats (petitioner 
and opposite. parties 1 to 3) used the Kun- 
dali Hat and in the absence of such a de- 
cision the Collector exercised his jurisdic- 
tion illegally in making apportionment of 
the income amongst the four Grama Pan- 
chayats, Time was allowed to the learn- 
ed Standing Counsel. to inform us whe- 
ther there is any decision of the State 
Government to that effect, 
there is no such decision, The question 
for consideration therefore is whether in 
the absence of such a decision the Collec- 
tor had jurisdiction to.make the appor- 
tlonment as under Annexure B/4. 


3. Section 72 of the Orissa Grama 
Panchayat Act, 1964, so far as material, 
runs thus:— 

“72. Apportionment of income of fer- 
ries and markets:— 

(1) Whenever the State Government 
are of the opinion that— 

(a) any. ferry vested in Grama Pan- 
chayat. connects public streets under 
management of more than one local au- 
thority; “or 

_(b) the residents within the jurisdic- 
tion of more than one local authority used 
any market or fair, the right of manage- 
ment, regulation and contro] whereof is 
vested in the Grama Panchayat; 
the State Government or the prescribed 
authority may, from time to time, appor- 
tion the income of such ferry or, as the 
case may be, of the market or fair among 
the aforesaid local authorities 
manner and proportion as the State Gov- 
ernment or the prescribed authority may 
sae 
xx” 

Tt would fine appear fron Section 72 
(1) (b) that the State Government itself 
must be of opinion that the residents of 
petitioner and opposite parties 1 to 3 used 
the Kundali Hat, the right of manage- 
ment, regulation and control whereof 
vests in the petitioner. 

It is only after such a decision is 
taken by the State Government that 
either the State Government or the pres- 
cribed authority may from time to time 
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` sion under Section 72 (1) (b). 


He stated that 


the . 


in such’ 
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apportion the income. The Collector in 
this case is a prescribed authority, but 
the Collector would get jurisdiction only 
after the State Government takes a deci- 
In the ab- 
sence of such a decision the Collector has 
no jurisdiction to apportion the income. 
The contention of Mr. Ram is well founds 
ed, 


å, In the result, the order of the 
Collector Annexure B/4 dated 8-7-1972 is 
hereby quashed and a writ of certiorari 
be accordingly issued, The writ applica- 
tion is allowed with costs against oppo- 
site party No. 5. Hearing fee of Rupees 
100/- (one hundred), 


S. K. RAY, J.:— I agree. 


Application allowed. 


AIR 1976 ORISSA 129 
R. N. MISRA AND K. B. PANDA, JJ. 
Mohanraj Boid, Petitioner v. Eswar 
ie Patnaik and others, Opposite Par- 
es. 
Original Jurisdiction Case No, 9 of 
1975, D/- 21-11-1975. 


(A) Orissa Municipal Act (23 4 1950), 
S. 18 (1) (b) — Election Tribunal — Ap- 
plication for scrutiny of rejected ballot 
papers — When can be entertained. 


In an election to the Municipal Coun- 
cil, 60 Ballot papers were rejected as in- 
valid. The petitioner who was a candidate 
for election, in an election petition and 
also in his evidence before the. Tribunal 
had categorically stated that 24 out of the 
60 ballot papers bore horizontal instead 
of vertical marks by the voting instru- 
ment in the space provided for him, The 
opposite party, the successful candidate, ` 
also did not dispute this fact but it was 
submitted on its behalf that the credit of 
24 ballot papers was not available to the 
petitioner. The petitioner made an appli- 
cation for scrutinising the rejected ballot 
papers with a view to find out whether 
the rejection of the ballot papers was ap- 
propriate. The application was dismissed 
by the Tribunal, 

Held that a case had been made out 
by the petitioner requiring a rescrutiny 


of the rejected ballot papers. Case law | 
discussed, (Para 8)” 
Cases Referred: Chronological Paras 


AIR 1975 SC 283 = 
AIR 1975 SC 403 
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(1975) 1 SCJ 289 6 
6 


130 Ori, | {Prs. 1-5] 


AIR 1975 SC 502 = (1975) 2 SCR 680 6 
AIR 1975 SC 693 = (1975) 3 SCR 381 6 
AIR 1975 SC 2117 6 
AIR 1970 SC 276 = (1970) 1 SCR 852 6 
_AIR 1966 SC 773 = (1967) 1 SCJ 762 6 
AIR 1964 SC 1249 = (1964) 6 SCR 238 6 


R. Molianty, for Petitioner; Addl, 
Govt. Advocate (O. P. 2); G., Rath, for 
Opposite Parties, 


MISRA, J.:— This is an application 
for a writ of certiorari directed against 
the final order of the Election Tribunal 
(District Judge of Koraput at  Jeypore) 
made under the Orissa Municipal Act of 
1950. 


2. Petitioner and opposite parties 
1 and 4 were candidates for election to 
the Jeypore Municipal Council from Ward 
No, 9. The nominations of all these three 
persons having been accepted on scrutiny, 
they participated in the election, polling 
whereof took place on 30th of May, 1973. 
Opposite party No. 2, the Election Of- 
cer, took up counting of the ballot papers 
` on 2-6-1973 and declared opposite party 
No. 1 elected on the footing that opposite 
party No, 1 secured 193 votes, petitioner 
secured 186 votes and opposite party No. 
4 secured 108 votes, 60 ballot papers were 
rejected as invalid. Petitioner filed an 
election petition under the provision of 
Section 19 of the Orissa Municipal Act, 
1950, before. the Tribunal, opposite party 
No. 3, challenging the election of opposite 
party No. 1 on the ground that 24 ballot 
papers which had been validly cast in 
favour of the. petitioner were improperly 
rejected by the Election Officer and if the 
petitioner had been given due credit of 
those ballot papers he would have been 
declared as the returned candidate, Peti- 
tioner submitted that these 24 ballot pa- 
pers bore horizontal marks within the 
space allotted in favour of the petitioner 
on the ballot ‘papers. These horizontal 
marks had been placed by the electors 
using the voting instrument on the wrong 
side, 12 of the rejected ballot papers simi- 
larly bore horizontal marks credit where- 
of should have been given to opposite 
party No, 1. Opposite party No. 1 took the 
stand that the horizontal marks do not 
manifest the intention of the voters in 
favour of a candidate against whose allot- 
ted apace the marks appear. It was fur- 
ther contended that the result of the elec- 
tion was not materially affected by rejec- 
tion of the ballot papers. 


3. The Tribunal framed the 
lowing issues:—. 


Tol- 
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“(1) Whether 24 votes were cast in 
favour of the petitioner and: were wrong- 
ly rejected, as stated by the. petitioner? 

(2) Is the petition bad for non-join< 
der of party? 

(3) To what relief, if any, is the peti- 
tioner entitled?” 

Each of the contesting parties’ exa- 
mined himself as a witness in his support. 
The ballot papers were called for from 
the Election Officer. During the enquiry, 
petitioner gave evidence to support hi 
plea and when the recording of evidence 
was over, an application was filed on be- 
half of the petitioner for scrutinising the 
‘pallot papers with a view to find out whe- 
ther the counting had been properly done 
and the rejection of ballot papers was ap- 
propriate. Recounting was not made and 
the Tribunal dismissed the application by 


‘holding that the petitioner failed to esta- 


blish that 24 ballot papers had horizontal 
marks in the space provided for him, the 
credit of which he could legitimately 
claim, This writ application is directed 
against the said order of rejection of the 
Election Tribunal. 


4. The short question which has 


_been canvassed before us is whether the 


petitioner was entitled to an order for re- 
scrutiny of the rejected ballot papers 
only. Mr. Mohanty for the. petitioner con- 
tends thet on the facts of the case the 
order for scrutiny of the rejected ballot 
papers by the Court should have been 
allowed, while Mr. Rath for the returned 
candidate takes the stand that petitioner 
has failed to establish the footing upon 
which a fresh scrutiny of the ballot pa- 
pers could be directed. 


5. Section 18 of the Orissa Muni- ` 
cipal Act provides the. grounds upon which 
an election of a councillor can be ques- 
tioned. Clause (b) of Section 18 (1) indi- 
cates that in a case where the person de- 
clared to have been elected'is alleged to 
have succeeded by reason of improper 
rejection of votes the challenge is main- 
tainable, According to the petitioner, he 
was entitled to credit of 24 ballot papers 
out of 60 which have been rejected. Siml- 
larly he conceded that the returned can- 
didate was entitled to credit of 12 ballot 
papers. According to the petitioner, there- 
fore, if the ballot papers had been pro- 
perly counted, petitioner would have pol- 
led 186+24=210 and opposite party No. ł 
would have polled 193+12=205. Thus, 
petitioner would have secured more votes 
than opposite party No. 1 and would have 
been declared as the returned candidate, 
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In the election petition, he made the fol- 
lowing allegations:— 

“The petitioner submits that out of 
the votes rejected as invalid there were 
24 votes validly cast in favour’ of the 
petitioner which should have been rec- 
koned in favour of the petitioner. The 
petitioner submits that in these 24 ballot 
papers the voters had clearly expressed 
and manifested their intention to vote for 
the -petitioner as they had -put the mark 
in the column containing the name and 
the symbol of the petitioner. The voters 
being illiterate and no guidance having 
been provided by the Polling Officers, did 
not know to mark their votes and instead 
of affixing the mark using the instrument 
vertically have used the instrument hori- 
zontally with the result that the voting 


mark wag a horizontal line instead of the. 


mark which would have been'the mark 


had the instrument been used vertically., 


The petitioner submits that there were 12 
ballot papers containing such marks of 
the instrument horizontally in the column 
meant for the opposite party. These votes 
were also declared invalid and rejected 
by the Election Officer. The petitioner 
submits that under law the elector is only 
required to make a mark-on the ballot 
paper with the instrument supplied, Rule 
40 of the Orissa Municipal (Councillors) 
Election Rules does not lay down that 
the voter should use the instrument only 
vertically, Rule 52 which prescribes the 
conditions under which a ‘ballot . paper 
should be rejected does not also prescribe 
thet if the mark is not placed vertically 
the ballot paper shall be rejected.” 


In the written statement of opposite party 
No. 1 the fact that 24 ballot papers bore 
horizontal marks within the space pro- 
vided for putting the voting mark as alleg- 
ed by the petitioner was not disputed. In 
paragraph 4 it was contended:— 


“It is wrong to aver that the 24 votes 
indicated their intention of exercising 
their franchise in favour of the petitioner. 
The horizontal mark or a dash given does 
mot manifest such intention. Such a mark 
appearing shows that the voters had ex- 
pressed their disapproval of that candi- 
date and did not intend to vote for the 
petitioner. Rule 40 of the Orissa Munici- 
pal Election Rules prescribes a mandatory 
procedure of voting and makes it incum- 
bent on the voter to make a mark on the 
ballot paper with the instrument supplied 
for the purpose. The instrument supplied 
is a rubber seal with a wooden handle and 
the rule requires using the seal to` give 
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thereby the seal on the ballot paper! The 
said rule never intended that any mark of 
ink given horizontally or a line would be . 
sufficient......... ‘3 
In paragraph 5 the opposite party No, 1. 
further averred:— ` 

“The opposite party submits that 


‘3 votes cast in his favour bearing the 


mark made by the instrument given, were 
erroneously rejected on the ground that 


` the mark indicating the vote is indistinct 


or given in between 2 symbols of two can- 
didates. These three votes ought to have 
been counted in favour of this opposite 
party and a declaration made that he ob- 
tained 196 votes and won the election by 
a majority of 196 lawful votes.” 
Petitioner was examined as P.W. 1. He 
reiterated his pleading in his evidence. 
He further stated:— — . 

“I had told the counting offcer that 
the twenty-four ballot papers in which 
the voters had voted for me by giving 
marks by the wooden part of the instru- 
ment horizontally in my favour and simi- 
larly the twelve ballot papers in which 
voters had given votes in favour of 
the opposite party should be taken ag 
valid ballot papers and our respective 
votes should be counted and added but he 
told me that he had no power and that he 
would bring it to the notice of the Elec- 
tion Officer......... i 
The witness further stated:— 

"Barring these twenty-four votes, 
the rest of the votes which were counted 
in my favour, the number of such votes 
being 186. Similarly barring the twelve 
votes which were not taken into conside- 
ration by the Election Officer in favour 
of the opposite party, the other votes had 
correctly been counted in his favour, the 
number of votes credited to him being 
193. The votes numbering 108 in favour of 
Sri P. Sriramulu had correctly been 
counted.” 


Opposite party No. 1 in his evidence as 
O.P.W. 1 stated: — 


re Sixty ballot papers were re- 
jected by the Election Officer on the 
ground that some were not marked and 
some had not properly been marked, In 
some of the ballot papers, there were 
some marks of ‘X’ which could be caused 
by a finger or any such substance. In‘none 
of these ballot papers which were reject- 
ed was any clear-cut line in the space 
provided for any candidate. In three bal- 
lot papers, in which the three electors had 
voted for me, the votes were not taken 
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into consideration on the ground that the 
marks of the seal were not distinct.” 
He further stated in cross-examination:— 

“Some of the rejected ballot papers 
had marks of ink which could be given by 
hand or by rubbing by one side of the 
wooden portion of that voting instrument 
or by a small stick......... R 

6. Reliance has been placed on 
certain decisions of the Supreme Court 
rendered under the Representation of the 
People Act in the matter of re-counting 
of votes by counsel of both sides. In the 
case of Ram Sewak v. H. K. Kidwai, AIR 
1964 SC 1249 allowing the inspection of 
ballot papers in an election petition came 
up for consideration, The Court indicated 
that by the mere production of the sealed 
boxes of ballot papers before the Election 
Tribunal pursuant to its order, the ballot 
papers do not become part of the record 
and they are not liable to be inspected 
unless the Tribunal is satisfied that such 
inspection is in the circumstances of the 
case necessary in the interest of justice. 
An order for inspection may not be grant- 
ed as a matter of course: having regard 
to the insistence upon the secrecy of the 
ballot papers, the Court would be justi- 
fied in granting an order for inspection 
provided two conditions are fulfilled : 

(i) that the petition for setting aside 
an election contains an adequate state- 
ment of the material facts on which the 
petitioner relies in support of his case; and 

(ii) the Tribunal is prima facie satis- 
fied that in order to decide the dispute 
and to do complete justice between the 
parties inspection of the ballot papers is 
necessary. But an order for inspection of 
ballot papers cannot be granted to sup- 
port vague pleas made in the petition not 
supported by material facts or to fish out 
evidence to support such pleas, The case 
of the petitioner must be set out with 
precision supported by averments of ma- 
_ terial facts. To establish a case so pleaded 
an order for inspection may undoubtedly, 
if the interests of justice require be grant- 
ed. But a mere allegation that the peti- 
tioner suspects or believes that there has 
been an improper reception, refusal or re- 
jection of votes will not be _ sufficient to 
support an order for inspection. 


Then comes the case of Jagjit Singh 
v. Kartar Singh, AIR 1966 SC 773. While 
approving the rules laid down in the ear- 
lier case (supra) the Court pointed out 
that in dealing with the question of ins- 
pection, the importance of the secrecy of 
the ballot papers cannot be ignored, and 
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it is always to, be borne in mind that the 
statutory rules framed under the Act are 
intended to provide adequate safeguard 
for the examination of the validity or in- 
validity of votes and for their proper 
counting. It may be that in some cases, 
the ends of justice would make it neces- 
sary for the Tribunal to allow a party to 
inspect the ballot boxes and consider his 
objections about the improper acceptance 
or improper rejection of votes tendered 
by voters at any given election; but in 
considering the requirements of justice, 
care must be taken to see that election 
petitioners do not get a chance to make a 
roving or fishing enquiry in the ballot 
boxes so as to justify their claim that the 
returned candidate’s election is void. No 
hard and fast rule can be laid down in 
this matter; for attempt to lay down such 
a rule would be inexpedient and unrea~ 
sonable. 

Next is the case of Jitendra Bahadur 
v, Krishna Behari, AIR 1970 SC 276. Here 
again it was pointed out that the basic re- 
quirements to be satisfied before an elec- 
tion Tribunal can permit the inspection 
of ballot papers, are (1) that the petition 
for setting aside the election must con- 
tain an adequate statement of the mate- 
rial facts on which the petitioner relies in 
support of his case and (2) the Tribunal 
must be prima facie satisfied that in order 
to decide the dispute and to do complete 
justice between the parties, inspection of 
the ballot papers is necessary. The mate- 
rial facts required to be stated are those 
facts which can be considered as a mate- 
rial supporting the allegations made. In 
other words they must be such. facts as to 
afford a basis for the allegations made in 
the petition. If an election petitioner in 
his election petition gives some figures as 
to the rejection of valid votes and accept- 
ance of invalid votes, the same must not 
be considered as an adequate statement of 
material facts when the petitioner has 
not disclosed in the petition the basis on 
which he arrived at those figures. _ 

There are four recent cases: Beliram 
v. Jai Behari Lal, AIR 1975 SC 283; 
Chanda Singh v. Shiv Ram, AIR 1975 SC’ 
403; Manphul Singh v. Surinder’ Singh, 
AIR 1975 SC 502; and S. Baldev Singh v. 
Teja Singh, AIR 1975 SC 693, where the 
question has also been examined. In 
Chanda Singh’s case (AIR 1975 SC 403) it 
was pointed out that Rule 63 of the Con- 
duct of Elections Rules, 1961 obligates a 
candidate to state the grounds on which 
he demands such recount. It ig plain that 
a mere doubt or small lead or unspecified 
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blemish in the manner of the counting 
falls short of the needs of the said rule. 
Under the rule the demand for recount 
may be rejeeted if it appears to the Re- 
turning Officer to be frivolous or unrea- 
sonable, 

It was further pointed out that if the 
counting of the ballots is interfered with 
by too frequent and flippant recounts by 
courts a new threat to the certainty of 
pall system is introduced through the 
judicial instrument, Moreover, the secrecy 
of the ballot which is sacrosanct becomes 
exposed to deleterious prying if recount 
of votes is made easy. The best surmise, 
if it be nothing more than surmise, can- 
not and should not induce the judge to 
break open -ballot boxes, 

Yet in another recent case in Bhabhi 
v, Sheo Govind, AIR 1975 SC 2117, it has 
been laid down that. before the Court can 
order inspection of ballot papers, in an 
election petition, the following conditions 
are imperative: 

(i) That it is important to maintain 
the secrecy of the ballot which is sacro- 
sanct and should not be allowed to be 
violated on frivolous, vague and indefi- 
nite allegations; 

(ii) That before inspection is allowed, 
the allegations made against the elected 
candidate must be clear and specific and 
must be supported by adequate state- 
ments of material facts; 

(iii) The Court must be prima facie 
` satisfied on the materials produced be- 
fore the Court regarding the truth of the 
allegations made for a recount; 

(iv) That the Court must come to the 
conclusion that in order to grant prayer 
for inspection it is necessary and impera- 
tive to do full justice between the par- 
ties; 

(v) That the discretion conferred on 
the Court should not be exercised in such’ 
a way so as to enable the applicant to in- 
dulge in a roving inquiry with a view to 
fish materials for declaring the election 
to be void; and , 

(vi) That on the special facts of a 
given. case sample inspection may be 
ordered to lend further assurance to the 
prima facie satisfaction of the Court re- 
garding the truth of the allegations made 
for a recount and not for the purpose of 
fishing out materials.” 


If all these circumstances enter into the 
mind of the Judge and he is satisfied that 
these conditions are fulfilled in a given 
case, the exercise of the discretion would 
undoubtedly be proper. 


‘are of the view that interests of 
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7. As we have already pointed out 
this is not a case where inspection of all 
the ballot papers hes been asked for. 
There is no dispute that the total rejected 
ballot papers were 60. Petitioner in his 
election petition as also in his evidence 
before the court has categorically stated 
that 24 out of these 60 ballot papers bore 
marks in the prescribed space given by 
the voting instrument and as such those 
24 were valid papers credit whereof 
should have gone to him. Except giving 
the numbers of these 24 ballot papers, the 
petitioner seems to have given all other 
particulars, The opposite party does not 
dispute that 24 ballot papers bore such 
mark as alleged by the petitioner, What 
has been disputed is that conceding that 
24 ballot papers bore marks as alleged, 
credit thereof is not available to the peti- 
tioner, Opposite party No. 1 also claimed 
that 3 of his ballot papers had been im- 
properly rejected. Petitioner had accepted 
the position that out of the rejected bal- 
lot papers 12 votes could: be taken as 
valid for apposite party No. 1. 


8. Mr. Mohanty for the petitioner 
canvassed before us that the rigorous 
tests laid down by the Supreme Court in 
the cases referred to above may not apply . 
to election proceedings arising out of. 
municipal election. According to him, the 
strict provisions of the Conduct of Elec- 


` tion Rules, 1961 are not applicable to the 


municipal elections and the Rules made 
under the Act for the purpose of conduct 
of election are not as strict as the Rules 


“under the Conduct of Election Rules, 


1961. It is unnecessary, in our view, to 
examine this aspect of the matter as we 
are satisfied that even by the tests laid 
down by the Supreme Court, a case has 
been made out by the petitioner requiring 
a re-scrutiny of the rejected ballot papers. 
It must be borne in mind that it is not a 
case of inspection of ballot papers as 
such, The rejection of ballot papers is in 
dispute and where there is no serious dis- 
pute about the facts, the only question 
for consideration is whether the ballot 
papers bore marks on the basis whereof 
credit is available to the candidate; we 
justice 
justified the scrutiny of the rejected bal- 
lot papers and the Eléction Tribunal had 
an application before it for the purpose 
and non-entertaining the prayer appears 
to have resulted in injustice to the peti- 
tioner. 


9. The ballot papers are available 
before this Court but we do not think in 
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a proceeding for the issue of a writ of 
certiorari we should ourselves undertake 
the scrutiny thereof. We would accord- 
ingly vacate the order of the Tribunal 
and remit the matter to it for a fresh dis- 
posal of the election case. Fresh evidence 
shall not be admitted, but the rejected 
ballot papers which are 60 in number 
shall be scrutinised by the Election Tri- 
. bunal in presence of the parties and on 
the basis of the result of fresh scrutiny, 
the election petition shall be disposed of. 
The ballot papers may be sent down to 
the Tribunal, 
We make no order as to costs, 
PANDA, J.:— I agree. 
Petition allowed. 
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S. N. SHANKAR, C. J. AND 
P. K. MOHANTI, J. 


Kamalendu Prasad Padhi, Petitioner 
v, The Sambalpur University and others, 
Opposite Parties, 

Original Jurisdiction Case No, 959 of 
1974, D/- 2-12-1975. 

(A) Constitution of India, Art. 226 — 
Certiorari — Finding of Quasi-Judicial 
Bodies — Necessity to furnish record to 
the High Court — Non-compliance with 
direction — Effect. 

When a rule is issued by the High 
Court on an application for certiorari, it 
is incumbent on the body exercising quasi- 
judicial functions, to whom the rule is 
addressed, to produce the relevant record 
before the court along with its return. 
Where there is no compliance with. this 
obligation and a dispute as to what had 
happened at the domestic quasi-judicial 
enquiry is raised and the conduct of the 
parties by the test of human probability 
is against the authority in custody of the 
record, adverse inference has to be drawn. 
AIR 1959 SC 65, Rel. on. (Para 4) 

(B) Constitution of India, Art. 226 — 
Domestic enquiry — Principles of natural 
justice, compliance with — Delinquent 
demanding presence of witnesses for 
cross-examination — Refusal to procure 
witnesses amounts to denial of reasonable 
opportunity — Principle of natural jus- 
‘tice violated. AIR 1972 Orissa 224 (FB), 
Foll.; (1860) 1 All ER 631, Rel. on. 

(Para 7) 

(C) Constitution of India, Art. 226 — 
Certiorari — Domestic enquiry — Party 
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supporting the impugned order merely 
denying the allegations of want of reason- 
able opportunity — Affidavit in support 
of such denial filed by person who had no 
personal knowledge of the proceedings — 
Petitioner alleging absence of opportunity 
to cross-examine witnesses demanded — 
Failure of authority to. produce records of 
enquiry called for by the High Court — 
Held that the petitioner had no . adequate 
opportunity to defend himself and find- 
ings against the petitioner, were contrary 
to the principles of natural justice, AIR 
1917 PC 6, Rel, on. (Para 8) 

(D) Evidence Act (1872), S. 115 — 
Estoppel — Scope of — Statutory bodies. 

Estoppel is a rule of equity which has 
gained new dimensions in recent years. 
A new class of estoppel namely, promis- 
sory estoppel has come to be recognised 
by the Courts in this country as well as 
in England. A representation made by one 
party for the purpose of influencing the 
conduct of the other party and acted 
upon by him, will, in general, be suffici- 
ent to entitle him to the assistance of the 
court of equity for the purpose of realis- 
ing such representation. AIR 1968 SC 718, 
AIR 1972 SC 1311 and (1854) 4 HLC 1039, 
Rel. on. ‘(Para 8) 


(Œ) Constitution of India, Art. 226 — 
Certiorari— Principles of natural justice, 
denial of — Statement or evidence consi- 
dered against the delinquent — Delin- 
quent must be given’ an opportunity to 
cross-examine the person who gave the 
statement or the evidence, AIR 1963 SC 
375 and AIR 1966 SC 875, Rel. on, 

(Paras 5 and 6) 


Cases Referred: Chronological Paras 
AIR 1972 SC 1311 = (1972) 3 SCR 711 8 
AIR 1972 Orissa 224 = ILR (1972) Cut-469 

(FB) 7 
AIR 1968 SC 718 = (1968) 2 SCR 366 8 
AIR 1966 SC 875 = (1963) 3 SCR 767 5 
AIR 1963 SC 375 = (1963) 2 SCR 943 8 
(1960) 1 All ER 631 = (1961) 1 WLR 223 


7 
AIR 1959 SC 65 = 1959 SCR 1424 5 
AIR 1917 PC 6 = 44 Ind App 98- 7 
(1854) 4 HLC 1039 = 94 RR 532 8. 


C. V. Murty and C. A, Rao, for Peti- 
tioner; R. K. Mohapatra, for Opposite Par- 
ties. f { 


MOHANTI, J.:— Petitioner appeared 
at the Final B. A. Examination of 1974 
from the G. M. College, Sambalpur affi- 
liated to the Sambalpur University. His 
result was withheld on the ground that he 
had adopted unfair means at the Exami- 
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nation in. Political Science Paper I] and 
Psychology Paper I held on 24-4-74 and 
10-5-74 respectively. On 12-8-74 he was 
served with a charge-sheet -to show cause 
against the alleged malpractice. The 
charge-sheet runs as follows: - 


“You appeared at the Annual B.A. 
(Hons,) Examination of 1974 conducted by 
the Sambalpur University, with Roll No. 
1888 at G. M. College Centre. It has been 
reported that you adopted unfair means 
at the examination in Political Science 
II and Psychology I paper on 24-4-74, 
10-5-74. In this connection I am directed 
to say that the following charges have 
been made against you. ` 

1 (a). While the examination in the 
paper mentioned above was ‘in progress, 
you were found in possession of incrimi- 
nating material, You were warned before 
the commencement of the examination 
not to bring any paper other than your 
Admit Card into the Examination Hall. 
It is evident that you had the intention of 
using the incriminating material for an- 
swering the questions. You have contra- 
vened the rules for guidance of the candi- 
dates as mentioned in the Admit Card 
issued to you by the University for en- 
trance to the Examination Hall. 


(d) You refused to give a statement 
or put your signature on the incriminat- 
ing material, which was found in your 
possession. 

(e) You were found copying from the 
incriminating material. 

(£) It has been found that you used 
the incriminating material while answer- 
ing the question. 

(g) You threatened the Invigilator to 
assault him. 

(h) You did not surrender the incri- 
minating materials to him. © 

2, You are directed to explain in 
writing why disciplinary action should 
not be taken against you for violating the 
rules of examination. Your explanation 
ee, reach the Deputy Registrar by 
17-8-74. 


3. Your case will be considered by the . 


University on 19-8-74 at 11 A.M. in the 
University Administrative Block at Jyoti 
Vihar, Burla. If besides the explanation 
submitted by you, you think it necessary 
to appear in person at the time of the en- 
quiry, you can do so on the date and time 
mentioned above. No T.A., C.A. or DA. 
will be paid by the University for your 
attending the enquiry. ; 

4. Jf your explanation is not received 
in the office of .the University by the 


above date, it will be presumed that you 
have nothing to say in defence and the 
matter will be disposed of and orders 
passed ex parte.” . : 
Petitioner showed cause by his explana- 
tion dated 17-8-74, (Annexure 2) denying 
the charges in toto and contending inter 
alia, that the allegations were false, moti- 
vated and most likely made out of grudge. 
At the end of the explanation he stated 
as follows: | 

“If my above explanation is not ac~ 
cepted, I request the Enquiry Committee 
of the University in this connection to 
secure the attendance of the particular in- 
vigilator to whom I am reported to have 
threatened to assault, to take his evidence 


‘in support of his report and arrive at the 


truth for final disposal of case against 
me. I may also kindly be given a personal 
hearing to explain the matter.” 

An enquiry was held into the charges on 
19-8-74 by the Examination Disciplinary 
Committee, After the enquiry, the peti- 
tioner’s result was announced and he was 
declared to have passed with Honours in 
Political Science as per Notification dated 


- 28-8-74 (Annexure 3), On 31-8-74, he was 


granted a Provisional Certificate about 
his success in the Examination vide Anne- 
xure 4. A copy of the mark-list was also 
issued to him on 29-8-74, vide Annexure 
5. On the basis of the said Provisional 
Certificate and the mark-list and the No- 
tification in Annexure 3, the petitioner got 
admission into the Law Class of the Lala 
Lajpatray Law College affiliated to the 
same University. Thereafter on 11-9-74, 
the University issued a Notification in An- 
nexure 6 cancelling the result of the peti- 
tioner and debarring him from appearing 
at any examination prior to the second 
B.A. Examination of 1975. On 17-9-74 an- 
other Notification was issued for deleting 
the entry in Annexure 3 about the peti- 
tioner’s success in the Examination, On 
23-9-74, this writ petition was filed for 
quashing the Notifications in Annexures 
6 and 7, On his application, the petitioner 
was permitted by this Court to continue 
as a student of the Law Class without pre- 
judice to the result of the writ applica- 
tion—vide Order No, 2 dated 24-9-74, 

2. Petitioner’s contention is that 
there being no evidence available to the 
Enquiry Committee he was exonerated of 
the charges and his result was published 
under Annexure 3 and the same cannot 
be cancelled unilaterally. It is also con- 
tended that petitioner having already act- 
ed on the basis of the published result, 
the University authorities are estopped 
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from recalling the said result to his pre- 
judice. 

3. The opposite parties in their 
counter-affidavit denied that there was 
any violation of the principles of natural 
justice and averred that on the reports re- 
ceived from the Invigilators and the Cen- 
tre Superintendent, charges were framed 
against the petitioner for having adopted 
unfair means in the examination of the 
Political Science (Hons.) Paper II and 
Psychology Paper I (Pass). He appeared 
at the enquiry held by the Disciplinary 
Committee on 19-8-74 when the reports of 
the Invigilators and the Centre Superin- 
tendent were shown to him and he was 
afforded full opportunity to defend him- 
self. On a consideration of the reports of 
the Invigilators and the Centre Superin- 
tendent and also the written explanation 
and the oral statement of the petitioner 
the Committee came to the conclusion 
that the allegations of malpractice relat- 
ing to Psychology Paper I had not been 
established beyond reasonable doubt and 
exonerated him of that charge. But the 
Committee found him guilty for having 
adopted malpractice in Political Science 
(Hons.) Paper II and recommended to the 
Syndicate that the petitioner's result 
Should be cancelled and he should be de- 
barred from appearing at any Examina- 
tion prior to the Second B.A. Examination 
of 1975. Though the petitioner-was found 
guilty of the charge relating to mal- 
practice in Political Science (Hons.) Paper 
II, by mistake the Notification in Anne- 
xure 3 was issued by the Deputy Regis- 
trar of the University declaring the peti- 
tioner to have passed the Examination. 
Shortly after the issue of the Provisional 
Certificate (Annexure 4) to the petitioner 
the aforesaid mistake was detected in the 
office of the University and accordingly 
the Notifications in Annexures 6 and 7 


were issued on 11-9-74 and 17-9-74 res-. 


pectively. It was asserted that the Uni- 
versity had full jurisdiction to correct the 
unfortunate mistake and there is no ques- 
tion of estoppel. 

4. It having been canvassed on 
behalf of the petitioner that he was exo- 
nerated of the charges due to total lack 
of evidence against him and this conten- 
tion having been controverted by the op- 
posite parties, according to whom the re- 
ports of the Invigilators and the Centre 
Superintendent were shown to the peti- 
tioner at the time of enquiry and on a 
consideration of the same he was found 
guilty, we desired to look into the re- 
cords of the proceedings, but ` the same 
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were not made available to us, The oppo- 
site parties filed their counter on 2-12-74 
and the averments made therein were 
denied by the petitioner in his rejoinder 
dated 20-2-75. The writ application came 
up for hearing on 21-11-75 and 25-11-75. 
During all this length of time the oppo- 
site parties did not choose to produce the 
records in support of their stand. When 
a rule is issued by the Court on an appli- 
cation for certiorari, it is incumbent on 
the body exercising quasi-judicial func- 
tions, to whom the rule is addressed, to 
produce the relevant record before the 
Court along with its return (vide AIR 
1959 SC 65: M/s. Ghaio Mal & Sons v. 
State of Delhi), and when there is no com- 
pliance with this obligation and a dispute 
as to what had happened at the domestic 
quasi-judicial enquiry is raised and the 
conduct of the parties by the test of hu- 
man probability is against the authority 
in custody of the record, adverse infer- 
ence has to be drawn. 


5. It is not disputed before us that 
it was incumbent on the part of the Dis- 
ciplinary Committee to follow the princi- 
ples of natural justice, In AIR 1966 SC 
875 at p. 878 (Board of High School and 
Intermediate Education, U, P., Allahabad 
v. Banleshwar Prasad) the Supreme Court 
laid down as follows: 

“Enquiries held by domestic Tribu- 
nals in such cases must, no doubt, be fair 
and students against whom charges are 
framed must be given adequate opportu- 
nities to defend themselves, and in hold- 
ing such enquiries, the ‘Tribunals must 
scrupulously follow rules of natural jus- 
tice.” 

6. It is now well settled that the 
rules of natural justice require that if 
any statement or evidence is considered 
against the delinquent, he must be given 
the opportunity of cross-examining the 
person who gave the statement or the 
evidence. In AIR 1963 SC 375 at p. 378 
(State of Mysore v. Shivabasappa) the 
Supreme Court observed: 

“The person against whom a charge 
is made should know the evidence which 
is given against him, so that he might be 
in a position to give this explanation. 
When the evidence is oral, normally the 
examination of the witness will in its 
entirety, take place before the party 
charged, who will have full opportunity 
of cross-examining him. The -position is 
the same when a witness is called, the 
statement given previously by him behind 
the back of the party is put to him, and 
admitted in evidence, a copy thereof. is 
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given to the party, and he is given an 
opportunity to cross-examine him.” 

T. We are now to see whether the 
petitioner had adequate opportunity of 
defending himself. In his explanation the 
petitioner denied the charge and made a 
request for securing the attendance of the 
Invigilator who had reported against him 
for giving evidence in support of his re- 
port. In the writ petition the petitioner 
asserted that the members of the Com- 
mittee simply questioned him about the 
allegations, but he was not confronted 
with any oral or documentary evidence 
against him. The reply to this assertion 
is that the petitioner appeared at the en- 
quiry and the reports of the Invigilators 
and the Centre Superintendent were 
shown to him. As mentioned earlier, the 
record of proceedings has not been pro- 
duced before us to show that the reports 
of the Invigilators and the Centre Super- 
intendent were shown to the petitioner 
and he was questioned about the same. 
. The disclosure of the reports and confron- 
tation of the same to the petitioner was 
the integral part of the defence in ab- 
sence of which the petitioner could not 
make an effective defence, Admittedly, 
the Invigilators and the Centre Superin- 
tendent were not produced for giving 
evidence at the time of enquiry. Mr, Mo- 
hhapatra, the learned counsel appearing 
on behalf of the opposite parties . argued 
that if at the time of enquiry the peti- 
tioner had expressed his desire to cross- 
examine any witness, the Committee 
would have exercised its discretion in 
məking available the persons who had re- 
ported against the petitioner. It is signifi- 
cant to mention in this connection that 
neither the copies of the adverse reports 
were supplied to the petitioner nor the 
names of the Invigilators and the Centre 
Superintendent had been disclosed to him 
before the date of enquiry. The charge- 
sheet in Annexure 1 appears to have peen 
issued to the petitioner on 12-8-74 re- 
quiring him only to submit his explana- 
tion by 17-8-74 and to appear in person at 
the time of enquiry on 19-8-74. The en- 
quiry was conducted on 19-8-74. The peti- 
tioner was not required to adduce evi- 
dence on 19-8-74. Jt was also not stated in 
Annexure 1 that the petitioner himself 
would be examined on that day. As al- 
ready stated, the petitioner in his expla- 
nation had denied the allegations against 
him and had specifically requested the 
University to secure the attendance of 
the Invigilators for taking evidence in 
support of their reports, Thus, the ques- 
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tion about the petitioner’s asking for pro- 
duction of witnesses at the time of en- 
quiry, when it was the duty of the Com- 
mittee to do so, did not arise. If the names 
of the Invigilators had’ been previously 
disclosed to the petitioner, he might have 


_ been in a position to ask the Committee 


for their production. He could have also 
convinced the Committee that the Invi- 
gilators who had given the reports had 
some reason to falsely implicate him. He 
could not have produced any evidence in 
defence without knowing the names of 
the persons who had given reports against 
him. ‘One cannot effectively defend him- 
self in vacuum. How is a defence possible 
unless one is informed of the evidence 
against him. There is no record to show 
that the reports were shown to the peti- 
tioner and that he was questioned about 
the same. As the Invigilators were not 
produced at the enquiry the petitioner 
had no opportunity of testing the correct- 
ness of their reports by cross-examina- 
tion, In the Full Bench decision reported 
in ILR (1972) Cut 469 = (AIR 1972 Orissa 
224) (FB) (Pramila Dei v, Secy., Board of 
Secondary Education, Orissa, Cuttack) it 
was clearly laid down that if the delin- 
quent as a part of his defence demands 
that the witnesses reporting against him 
are to be cross-examined, refusal thereof 
would amount to denial of reasonable op- 
portunity. The .Privy Council in Univer- 
sity of Ceylon v, Fernando, (1960) 1 All 
ER 631 justified the denial of opportunity 
to cross-examine on the ground that Fer- 
nando did not ask for it and not on the 
ground that he had no right to it. In the 
instant case the petitioner made a request 
for examination of the Invigilators and 
he was denied that opportunity. 
Petitioner asserted in the writ peti- 
tion that he was not confronted with any 
oral or documentary evidence at the time 
of enquiry and that no’ opportunity in 


. consonance with the rules of natural jus- 


tice was afforded to him to defend him- 
self. As he was present at the enquiry, 
his assertions must be credited with per- 
sonal knowledge. The counter-affidavit is 
of the Assistant Registrar of the Univer- 
sity. He does not claim to have been a 
member of the Disciplinary Committee. 
Nor does he state that he was present at 
the enquiry as an officer of the Univer- 
sity, If a member of the Committee had 
indicated by affidavit the details of what 
had transpired before it, the position may 
have been different. The Assistant Regis- 
trar in paragraph 10 of his counter has 
Stated that the University records are the 


138 Ori. 


basis of the statements made in the coun- 
ter-affidavit. In such premises, the Uni- 
versity could not withhold the evidence 
available with it and ask the Court to 
accept the bald assertions made in the 
return to the Court. (See AIR 1917 PC 6: 
Murugesam Pillai v. Gnana Sambandha 
Pandara). 


In the premises aforesaid, we are 
constrained to hold that the petitioner 
had no adequate opportunity to defend 
himself and the decision taken against 
him is contrary to the principles of natu- 
ral justice, 


8. The next question for conside- 
ration is whether in the circumstances of 
the case the opposite parties are estopped 
from taking the stand that the petitioner 
was found guilty of the charges, that his 
result was cancelled and that he was not 
eligible to take admission into the Law 
College. The University issued the Noti- 
fication in Annexure 3 declaring the peti- 
tioner to have passed in the Examination. 
This was confirmed by the issue of mark- 
list and Provisional Certificate to the pe- 
titioner. : 


Although in the counter-affidevit, the 
plea of mistake has been raised, no mate- 
rial has been placed to support the plea. 
It must be assumed that the result of the 

"examination of the petitioner was pub- 
lished in due course unless it is establish- 
ed that the result is vitiated by mistake. 
Where the mistake is mutual, the position 
may be different but where one of the 

arties, particularly a statutory authority 
which functions in accordance with a set 
of rules and to whose acts presumption of 
correctness attaches, wants to resile from 
its own action, must establish that the 
action was the.result of a mistake. No 
attempt has been made in this regard by 
the University. By merely calling the 
mistake as an unfortunate event, the res- 
ponsibility could not be discherged. On 
the strength of the three documents the 
petitioner got admission to the Law Col- 


lege after paying necessary fees which 


the University accepted. As a result of 
the aforesaid representations the petition- 
er did not pursue the study for purposes 
of re-appearing in the B.A, Examination. 
Undoubtedly as the facts of the case show, 
petitioner has changed his position to his 
prejudice by the declaration of the result 
following the disciplinary enquiry. It is 
not the case of the University that the 
petitioner was aware of the fact that he 
had not actually been declared to have 
passed the examination and connived to 
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create any document on the basis: of 
which he got his admission into the Law 
College. 

The scope of estoppel has been indi- 
cated by the Supreme Court in the case 
of Union of India v. Anglo Afghan Agen- 
cies, AIR 1968 SC 718. In T. Morrison & 
Co, v. Hungerford Investment Trust Ltd., 
AIR 1972 SC 1311, the Court indicated : 

“Estoppel is a rule of equity, That 
rule has gained new dimensions in recent 
years. A new class of estoppel ie. promis- 
sory estoppel has come to be recognised 
by the courts in this country as well as 
in England.” 

A representation made by one party for 
the purpose of influencing the conduct of 
the other party and acted upon by him, 







9. The learned counsel for the 
opposite parties has not been able to 
point out any provision in the University 
Act or the Statutes made thereunder 
which enabled the University to review 
its decisions once made and to take up a 
different stand after declaring that the 
petitioner had passed the B.A. Examina- 
tion especially when he had acted upon 
that declaration by joining the Law Class. 

10. In the result, the writ peti- 
tion is allowed, but in the circumstances 
without any order as to costs. Issue writ 
of certiorari quashing the Notifications in 
Annexures 6 and 7, A writ of mandamus 
be also issued to the opposite parties to 
forbear from preventing the petitioner 
from continuing his study in the Law 
College, 

SHANKAR, C. J. :— I agree. 

. ; Petition allowed, 
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(A) Orissa Paddy Procurement (Levy) 
Order, 1974, Clause 3 — Validity — Im- 
position of levy — Basis — Basis of ‘land 
holding’ does not conform to S. 3 (2) (£) 
of Essential Commodities Act — (Essen- 
tial Commodities Act (1955), S. 3 (2) (). 


The basic provision in the Orissa 
Paddy Procurement (Levy) Order, 1974, 


under Clause 3 imposing a levy on the 
basis of ‘land holding’ is not in conformity 
with S. 3 (2) (f) of the Essential Commo- 
dities Act under which the demand of 
levy is relatable to holding in stock. Con- 
sequently direction for sale as provided 
by the Order can only be in reation to the 
stock in the hands of the land-holder and 
he canmot be subjected to a direction for 
sale of a quantity of paddy calculated on 
the basis of the. acreage of land subjected 
to paddy cultivation, (Para 12) 

The provision cannot be justified on 
the ground that the power to make the 
order is vested in the Central Govern- 
ment under sub-section (1) of S. 3 and, 
therefore, the order is not in pursuance 
of power under sub-section (2). This is 
because the State is a delegate and its 
powers are those that are delegated to it 
by the Central Government under Sec. 5 
of the Act. What has been delegated to 
the State Government under the above 
notification is, therefore, the power of the 
Central Government under sub-section 
(1) of Section 3 to make an order in re- 
gard to matters specified in the clauses (a) 
to (j) excepting (g). As the delegate, the 
State Government is not entitled to fall 
back upon the wide powers of sub-section 
(1) and must exercise power within the 
field of delegation, AIR 1951 SC 201, AIR 
1963 SC 796, (1969) 3 SCR 165, Dist. AIR 
1968 Punj and Har 363, AIR 1972 All 401 
and AIR 1972 Pat 250, Ref. (Para 12) 


(B) Constitution of India, Arty, 352, 
358 and 19 — Declaration of Emergency— 
Effect — Statutory order under Pre- 
emergency Law — Promulgation during 
emergency — Effect — Absence of legis- 
lative authority in executive — Order can 
be challenged as violating Art. 19 of the 
Constitution — (Orissa Paddy Procure- 
ment (Levy) Order (1974), Cl. 1). 


The Orissa Paddy Procurement 
{Levy) Order, 1974, though promulgated 
during the continuance of emergency, 
has been made in exercise of powers un- 
der Essential Commodities Act a pre- 
emergency law. Consequently if the exe- 
cutive action in promulgating the order 
is without any legislative authority, the 
order can be challenged on the ground 
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that it violates fundamental right. under 
Art. 19 of the Constitution. AIR 1974 SC 
366 and (1969) 2 Mad Ly 324, Rel, on. . 

' (Para 7) 

The basic provisions in Orissa Paddy 
Procurement (Levy) Order, 1974, being in 
excess of the delegation and therefore the 
order not being a valid piece of subordi- 
nate legislation, it can be challenged on 
the ground that it violates Art. 19 of the 
Constitution, (Para 7) 

(C) Orissa Paddy Procurement (Levy) 
Order, 1974, Clauses 3 and 2 (c) -— Pay- 
ment of price-— Provisions are not viola- 
tive of Art. 31 (2) of the Constitution — 
Direction for payment at declared price 
is, however, beyond the authority of dele- 
gation — ((1) Constitution of India, Arti- 
cle 31 (2); (2) Essential Commodities Act 
(1955), S. 3 (3B)). 

The provisions of the Orissa Paddy 
Procurement (Levy) Order, 1974, regard- 
ing payment of price do not violate Arti- 
cle 31 (2) of the Constitution. The direc- 
tion for payment. at ‘declared price’ is, 
however beyond the authority of dele- 
gation. (Paras 7 and 13) 

The Order has been promulgated un- 
der the Essential Commodities Act, 1955. 
The scheme of the Act requires payment 
of a price which is intended to be a just 
equivalent because the mode as indicated 
in S. 3 (3B) is payment of the prevailing 
market price on the date when the direc- 
tion for the sale is made or the price 


‘which is likely to prevail in the post har- 


vest period, If what is offered as a price 
does not satisfy the requirements of the 
Act there would be a statutory infraction 
and the requirement to sell at a price in- 
adequate enough will not be enforceable. 
As the Act does not intend any ex-pro- 
prietary measure, the Order cannot make 
provision essentially for. such purpose. 
AIR 1973 SC 1461, Rel. on. (Para 7), 


Since there is a huge gap between the 
prevailing price of paddy or the price 
which was likely to prevail in the post _ 
harvest period on one side and the declar- 
ed price under the Orissa Paddy Procure- 
ment (Levy) Order on the other side, it 
could not have been the intention of Par- 
Hament to fix such a price in exercise of 
powers under S. 3 (3B) (ii) of the Act. The 
direction therefore, to sell at a price not 
in terms of the Act is an infraction and 
beyond the authority of delegation. AIR 
1943 PC 164; AIR 1975 SC 460 and AIR 
1972 Pat 250, Ref. : ` (Para 13) 


; (D) Essential Commodities Act (1955), 
S. 2 (a) (v) — ‘Food Stuf? — Paddy is a 
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food stuff — Paddy could be dealt with by 
statutory order under the Act — Orissa 
Paddy Procurement (Levy) Order, 1974. 
AIR 1968 Punj & Har 363, Ref. (Para 9) 


(E) Orissa Paddy Procurement (Levy) 
Order, 1974 — Preamble — Validity — 
Equitable distribution of paddy at fair 
prices is not the purpose of Order — (Es- 
sential Commodities Act (1955), S. 3). 

In order to be valid under the Essen- 
tial Commodities Act it is not necessary 
that provision for equitable distribution 
or availability of paddy at fair prices 
should have been made in the Orissa 
Paddy Procurement (Levy) Order, 1974, 
itself. (Para 10) 

(F) Orissa Paddy Procurement (Levy) 
Order, 1974, Cls. 3 (2), (3), 8 and 12 — 
Provisions are not arbitrary. 


Provisions in clauses 3 (2), (3), 8 and 
12 are not arbitrary. Sub-clauses (2) and 
(3) of Cl. 3 are provisions to protect the 
land-holder, If the demand under the 
Order turns out to be appropriate the sub- 
clauses work as cloaks of protection to 
him. The power of seizure under Cl. 8 is 
necessary for effective execution of the 
scheme. In fact a right of appeal has been 
provided against any arbitrary exercise 
of such power. Provision of clause 12 also 
which confers general powers on an au- 
thority of named officers is also necessary 
for effective execution of the scheme., 
(Para 11) 


(G) Constitution of India, Preamble— 
Validity of statute — Considerations — 
Statutory order ultra vires the statute — 
Validity cannot be upheld on Broad Inte- 
rests of General Society — (Orissa Paddy 
Procurement (Levy) Order, 1974, Cls. 2 
(c), 3 and 4— Essential Commodities Act 
(1955), S. 5). AIR 1974 SC 543, Rel. on. 

(Para 18) 


Cases Referred: Chronological Paras 


AIR 1975 SC 460 = 1974 SCD 913 13 
AIR 1974 SC 366 = (1974) 2 SCR 398 7 
AIR 1974 SC 543 = (1974) 2 SCR 768 17 
AIR 1974 Andh Pra 96 = (1974) 1 Andh 
LT 11 

AIR 1973 SC 106 = (1972) 2 SCC 788 $ 
AIR 1973 SC 1461 = (1973) Supp SCR 1 
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AIR 1972 All 401 12 
AIR 1972 Pat 250 = 1971 BLJR 812 12, 13 
(1969) 3 SCR 165 = (1970) 2 SCJ 125 12 
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AIR 1963 SC 796 = 1963 Supp (1) SCR 
563 12 
AIR 1954 SC 465 = 1954 Cri LJ 1322 6 
AIR 1952 SC 335 = 1952 Cri LJ 1406 9 
AIR 1951 SC 201 = 52 Cri LJ 757 12 
AIR 1951 SC 332 = 1951 SCR 747 6 
AIR 1945 PC 156 = 72 Ind App 241 12 
AIR 1943 PC 164 = 70 Ind App 129 13 
(1887) 19 QBD 533 = 56 LJQB 652 13 
M/s. B. Raghab Rao, S. C. Mohapatra, 
A. K. Patnaik, B, Harichanda, R. C. Pat- 
naik, L. Rath, A. K. Misra, B. S, Misra, 
A. B. Misra, P. N. Mahapatra, S. K. Pat- 
naik, P. K. Dash, R. Mohanty, C. R. Misra, 
S. Misra-1, S. C, Misra, S. K. Nayak, D, P. 
Sarangi, C. S, Rath, M: R. Panda and 
B. M. Patnaik, for Petitioners; Govt, Ad- 
vocate, for Opposite Parties. 

R. N. MISRA, J.:— These nine ap- 
plications have been made under Art, 226 
of the Constitution challenging the vires 
of the Orissa Paddy Procurement (Levy) 
Order, 1974 made by the State Govern- 
ment of Orissa in exercise of the powers 
conferred by Section 3 of ` the Essential 
Commodities Act, 1955 (10 of 1955), read 
with the notification of the Government 
of India, in the Ministry of Agriculture 
(Department of Food) No. G.S.R.-316 (E), 
dated the 20th June, 1972. 


The petitioners have made different 
allegations on questions of fact, such as 
the quantity of land possessed, the nature: 
of such land, the quantum of levy de- 
manded et cetera to which we shall ad- 
vert at the appropriate place. But com- 
mon questions of law have been pleaded. 
and argued by these petitioners and on 
behalf of the State Government, resist- 
ance has been offered- to these applications 
on common grounds of law. These. appli- 
cations haye been heard togéther, We, 
therefore, proceed to dispose of all these 
applications by a common judgment. 


2. The State Government of Orissa 
by notification dated 19th of November, 
1974, promulgated an order called the 
Orissa Paddy Procurement (Levy) Order, 
1974 (hereafter referred to as the ‘Order’) 
in exercise of the powers conferred by 
Section 3 of the Essential Commodities 
Act, 1955 (hereafter called the ‘Act’) as 
delegated in its favour by the Central 
Government vide the notification dated 
20th June, 1972, under Section 5 thereof. 
The requisitioning authority in exercise 
of powers vested under clause 3 of the 
Order issued notices requiring the petis 
tioners to sell and deliver to the persons 
named in the notices at the declared price 
within the time indicated in such notices 
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the quantity of paddy shown therein. 
Most of the petitioners preferred appeals 
es provided under Clause 9 of the Order 
to the Tahasildar. In some cases, the 
Tahasildar after making such enquiries as 
he found necessary reduced the demand, 
in some other cases he sustained the de- 
-mand, while yet in some instances he even 
enhanced the demand, We propose to deal 
with the legal contentions first and there- 
after advert to the facts of each case. 

3. The following contentions have 
been raised on behalf of the petitioners in 
support of their challenge regarding the 
ultra vires character of the Order:— 

(1) The power conferred on the requi- 
sttioning authority under clauses 3 and 4 
of the Order is bad on account of exces- 
sive delegation of legislative function ag 
also on the ground that arbitrary, un- 
guided and uncanalised.power has been 
vested on very subordinate executive au- 
thorities. 

(2) The basis of imposition of levy 
under Clause 3 of the Order is in excess 
of—or contrary to—the basic provision in 
Section 3 (2) (f) of the Act, inasmuch as 
while under the statute, the demand of 
levy is relatable to ‘holding in stock’ of 
the person on whom levy is imposed, un- 
der the order, levy is imposable on ‘land 
holding’. 

' (8) ‘Declared price’ as defined in cla- 
use 2 (c) of the Order and the manner of 
payment of the price.for the quantity of 


paddy in respect of which levy is demand- ' 


ed are at variance with the provision in 
the Act. Therefore, enforcement of the 
demand is contrary to law. As failure to 
comply with the demand gives rise to 
criminal liability, the ilegal demand is 
liable to be quashed. 


(4) The order imposes unreasonable 
restrictions with regard to the holding of 
property and has the effect of compelling 
land-holders to part with the produce of 
their land at a consideration which is less 
than the market price. That part of the 
order is, therefore, violative of the gua- 
rantees under Articles 19 and 31 of- the 
Constitution. 

(5) The definition of ‘irrigated land’ 
appearing in clause 2 (e) of the order is 
contended to be violative of Article 14 of 
the Constitution, inasmuch as lands 
which are actually irrigated and lands 
which are capable of being irrigated have 
been classed together though patently 
they are of different classes, 

(6) It has also been contended that 
paddy is not ‘food-stuff and, therefore, 
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does not come within the ambit of the 
Act. The order, therefore, could not make 
provisions with reference to ‘paddy’, 

(7) Though justification for the order, 
as would appear from the Preamble, is 
securing equitable distribution and avail- 
ability of paddy at fair prices within the 
State, the order does not make any pro- 
vision for achieving such purpose. 

(8) The provisions contained in Clause 
3 (2) and (3) of the Order which prohibit 
payment of interest in kind on outstand- 
ing loans, provisions relating to seizure in 
clause 8 and for entry, search et cetera 


_ in clause 12 are attacked on the ground 


that these confer arbitrary power. 
(9) Clause 9 is attacked on the ground 


- that appellate power has been vested in 


a very subordinate authority and finality 
has been attached to such appellate deci- 
sion. No appropriate guideline has been 
indicated for the appellate authority and 
the appellate authority seems to have 
been made subordinate to directions to be 
issued by the Government and the Cok 
lector under Clause 10 of the Order. As 
the appellate authority is bound by the 
general scheme of the order being a crea~ 
ture of the order itself, he is not capable 
of giving appropriate relief even where 
facts of the case justify such relief to an 
appellant before him. 

(10) It is finally contended that the 
scheme is absolutely unworkable and has 
the effect of driving the citizens into a 
sea of uncertainty and exposes them to 
various hazards resulting from exercise of 
power under the Order, 

4, The State of Orissa and its off- 
cers have not filed separate counter-affi- 
davits in each case. It has, however, been 
submitted on behalf of the State that 
since common questions arise at least so 
far as the legal aspects are concerned, one 
comprehensive counter-affidavit which 
has been filed in O. J. C. No. 404 of 1975 
may be adopted for the purpose of these 
cases, Counsel appearing in different cases 
having no objection to such a prayer, the 
same has been allowed. On behalf of the 
opposite parties, it has been claimed that 
the order is in accordance with the Act 
and the State of Orissa in exercise of the 
delegated authority of the Central Gov- 
ernment has promulgated the order, It 
has also been pointed’ out that the provi- 
sions in the order have been made keep- 
ing the pressing requirements of the State 
in view. Paddy has become scarce and 
consequently its price has gone up and 
with a view to making it available at rea- 
sonable price and for securing equi-dis- 
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tribution thereof as also controlling in- 
flation, strict regulation has - become 
necessary and, therefore, the order has 
been made to meet the grave situation 
arising out of food scarcity. 


5. Before we deal with the vari- 
ous contentions of the petitioners, it is 
appropriate to refer to certain provisions 
of the Act as also of the Order. The Pre- 
amble of the Act reads thus: 


“An Act to provide in the interest of 
the general public for the control of the 
production, supply and distribution of and 
trade and commerce in certain commo- 
dities.” 

“Essential commodity” has been defined 
in Section 2 (a) of the Act. ‘“Food-stuffs” 
including edible oil seeds and oil have 
been included in the definition in clause 
(v) of Section 2 (a). Under Section 3 of 
the Act, ‘power to control, production, 
supply, distribution, etc. of essential com- 
modities’ has been vested in the Central 
Government. Sub-section (2) gives in- 
stances where power can be exercised 
under sub-section (1). Section 5 makes 
provision for delegation of powers and 
delegation can be to an officer or autho- 
rity subordinate to the Central Govern- 
ment as also to the State Government or 
an officer or authority subordinate to the 
State Government. Section 7 makes con- 
travention of any order made under Sec- 
tion 3 of the Act criminally punishable. 
In the Act, other provisions have been 
made with a view to ensuring strict com- 
pliance with the provisions of the Sta- 
tute. ; i 

The State Government of Orissa as a 
delegatee of the Central Government has 
promulgated the order, The broad scheme 
of the order is that the requisitioning au- 
thority as defined in clause 2 (h) thereof 
makes a demand on every land-holder as 
defined keeping in view the rate of levy 
prescribed in the schedule -attached to 
the order. Clause 4 provides for service of 
the notice demanding levy on the land- 
holder, Persons aggrieved by the demand 
are entitled to appeal to the Tahasildar. 
The requisitioning authority is also en- 
titled to seize paddy in certain eventuali- 
ties as provided in clause 8. Against such 
order of seizure, an appeal also lies to the 
said appellate authority. In clause 10, 
power has been vested in Government as 
also Collector to give general or special 
directions to every subordinate authority. 
Under clause 11, provision has been made 
for exempting land-holders from demand 
of levy while under clause 12, power for 
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search, seizure et cetera has been vested 
in certain categories of public officers. 

6. We shall now proceed to deal 
with the various contentions of the petix« 
tioners:— 

Contention No. 1. 

Petitioners have contended that there 
has been undue delegation of legislative 
function in favour of the requisitioning 
authority and arbitrary, unguided and 
uncanalised power has been vested on 
very subordiriate executive authorities 
under the order. We have heard learned 
counsel for parties at great length, but we 
are not impressed with this argument. As 
already noticed, the order has been made 
in exercise of delegated authority of the 
Central Government under the Act. 
Enough guideline is available in the Act 
as also in the Preamble to the order for 
working out the provisions in the Act ag 
also the order. Similarly, no legislative . 
function has at all been delegated to the 
requisitioning authority, What is prohi- 
hited under the law is delegation of essen- 
tial legislative function (See In re. Arti~ 
cle 143, Constitution of India, ete. AIR 
1951 SC 332 and Harishankar Bagla v. 
M. P. State, AIR 1954 SC 465), The pro- 
visions of the Act are not assailed on the 
ground of excessive delegation of legisla- 
tive function. The vires of the Act has 
also been upheld already. In that view of 
the matter it is difficult to appreciate how 
when the power under the Act is dele~ 
gated and exercised by the delegate, chal- 
lenging on the ground of excessive dele- 
gation of legislative function is open to 
be raised, In another part of the judg~ | 
ment, we have indicated how it is neces~ 
sary to confer power on subordinate 
authorities for effective implementation 
of a scheme like this. The situation is 
such that the power has got to be given 
to an authority of the rank of Revenue 
Inspector. As he is made to act subject to 
the control of the appellate authority and 
under directions of the Collector as also 
the State Government, we do not think, 
the contention that arbitrary power has 
been vested in him is open to acceptance, 
This contention must accordingly fail. 
Contention No. 4. 

7. The petitioners have contended 
that the order imposes unreasonable res~ 
triction in regard to the holding of pro- 
perty—the usufructs of their lands—and 
has the effect of compelling land-holders 
to part with the produce of their land at 
a consideration which is not the equiva- 
lent to the market price. The Order, 
according to them, is violative of the 
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Constitution, It has been argued on behalf 
of the State that the Proclamation of 
Emergency made on 3-12-1971 in exercise 
of powers under Article 352 of the Con- 
stitution is still in force and in view of 
the provisions of Article 358 of the Con- 
stitution, laws made by the State or exe- 
cutive actions taken by the State Govern- 
ment cannot be challenged on the ground 
that they are contrary to Article 19 of 
the Constitution. Reliance has been plac- 
ed on some decisions. 

Article 358 provides:— 

‘While a Proclamation of Emergency 

is in operation, nothing in Article 19 shall 
restrict the power of the State as defined 
in Part III to make any law or to take 
any executive action which the State 
would but for the provisions contained in 
that part be competent to make or to take, 
but any law so made shall, to the extent 
of the incompetency, cease to have effect 
as soon as the Proclamation ceases to 
operate, except as respects things done or 
cmitted to be done before the law so 
ceases to have effect.” 
That the effect of a Proclamation under 
Article 358 is prospective is not disputed. 
Though the order is one during the con- 
tinuance of the Proclamation of Emer- 
gency, it has been made in exercise of 
powers under a Pre-Emergency law. 

In the case of Shree Meenakshi Mills 
v. Union of India, AIR 1974 SC 366, the 
learned Chief Justice speaking for the 
Constitution Bench observed:— 

“It was said on behalf of the State 
that the petitions were not maintainable 
because of the proclamation of emer- 
gency. During the proclamation of emer- 
gency Article 358 does not apply to exe- 
cutive action taken during the emergency 
if the same is a continuance of a prior 
executive action or an emanation of the 
previous law which is otherwise violative 
of Art. 19 or otherwise unconstitutional. 
The petitioners challenged the action or 
previous law to be violative of fundamen- 
tal rights, This court in Bennett Coleman 
& Co. case (1972) 2 SCC 788 = (AIR 1973 
SC.106) said 

'During the proclamation of emer- 
gency Article 19 is suspended. But it 
would not authorise the taking of detri- 
mental executive action during the emer- 
gency affecting the fundamental rights in 
Article 19 without any legislative autho- 
rity or in purported exercise of power 
conferred by any _ pre-emergency law 
which was invalid when enacted.’ 
Therefore, -if it can be shown that the 
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executive action taken during the emer- 
gency has no authority as a valid law its 
constitutionality can be challenged......... 

In view of our finding in another part of 
the judgment that the basic provisions in 
the Order are in excess of the delegation 
and, therefore, are not a valid piece of 
subordinate legislation, in view of what 
has been observed by the learned Chief 
Justice, the attack on the ground of Arti- 
cle 19 is available to be raised. Petitioners 
have also relied upon a Bench decision of 
the Madras High Court in the case of 
State of Madras v. Sri Vanamamalai Mutt, 
(1969) 2 Mad LJ 324, which dealt with a 
dispute under the Essential Commodities 
Act. 


In view of our finding elsewhere in 
the judgment that the Order is not in 
accordance with law, it is unnecessary to 
examine this aspect of the matter further. 
The next contention is on the footing that 
the Levy Order is violative of Art: 31 (2) 
of the Constitution inasmuch as market 
price is not paid to the -land-holder by 
way of consideration, Reliance has been 
placed by the State on the Twentyfifth 
Amendment of the Constitution and the 
decision of the Supreme Court in the case 
of Kesavananda v. State of Kerala, AIR 
1973 SC 1461. Without examining the 
matter any further, it is sufficient to indi- 
cate here that the scheme of the Act re- 
quires payment of a price which is in- 
tended to be a just equivalent because the 
mode as indicated in Section 3 (3B) of th 
Act is payment of the prevailing -market 
price on the date when the direction for 
sale is made or the price which is likely to 
prevail in the post-harvest period, If 
what is offered as price does not satisfy 
the requirement of the Act, there would 
be a statutory infraction and the require- 
ment to sell at a pricé-inadequate enough 
would not be enforceable. As the Act does 
not intend any exproprietary measure, 
the Order cannot make a provision essen- 
tially for such a purpose. It is unneces- 









plication of Article 31 (2) of the Consti- 
tution. 
Contention No, 5. 

8. The petitioners have next argu- 
ed that the definition of ‘irrigated land’ 
appearing in clause 2 (e) of the Order is 
violative of Article 14 of the Constitution, 
inasmuch as categories of lands very dis- 
Similar in nature have been classed to- 
gether. The argument was not without 
force, but as rightly pointed out-by learn- 
ed Government Advocate, the definition in 
the order'has been changed with effect 


a44 Ori. [Prs 8-12} 


from 25-3-1975 and ‘land capable of being 
irrigated’ has been dropped out of the de- 
` finition. Irrigated land’ would now cover 
lands which are actually irrigated. To 
meet this situation arising out of the am- 
endment, Clause 9 (a) has been added and 
aright of appeal has been provided to 
re-open the matter and obtain relief with- 
in the Scheme of the order.- This conten- 
tion of the petitioners must accordingly 
be negatived. 
Contention No. 6. ; 

9. Counsel for some of the peti- 
tioners had taken the stand that ‘paddy’ 
was not ‘foodstuff’ and, therefore, did not 
come within the ambit of the Act. The 
Order made under the Act, therefore, 
could not deal with paddy. Reliance has 
been placed on the observations of the 
Supreme Court in the case of State of 
Bombay v. Virkumar, AIR 1952 SC 335, 
wherein turmeric was held to be food- 
stuff. Another decision in the case of 
Sujan Singh v. State of Haryana, AIR 
1968 Punj & Har 363 was cited where 
with reference to the definition of ‘food- 
stuf? in the Essential Commodities Act, 
it was observed that a liberal meaning to 
the term should be given. It is conceded 
before us by petitioners that rice would 
be food-stuff but on the principle. that 
paddy cannot be directly eaten without 
being converted into rice, it is contended, 
the same cannot be a food-stuff. We see 
no force in such a contention and must 
negative the ground of attack, 

ntention No, 7. 


10. It has also been contended on 
behalf of the petitioners that as there is 
no provision for securing equitable distri- 
bution and availability of paddy at fair 
prices in the Order itself, the Order is 
bad. Here again, we see no force in the 
contention, The Preamble to the Order 
indicates the purpose for which the Order 
has been promulgated. In order to be 
valid under the Act, it is not necessary 
that provision should have been made for 
equitable distribution or availability of 
paddy at fair prices in the Order itself 
and because no provision has been so 
de, the order is not open to attack, It-is 
not open to the petitioners to take such a 
stand. We accordingly negative this con- 
tention. 

Contention No. 8. 


1l. Sub-clauses (2) and (3) of 
Clause 3 of the Order prohibit payment of 
interest in kind ‘on outstanding loans. 
Clauses 8 and 12 relate to seizure, search, 
et cetera, These have been attacked on 
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ground of arbitrariness. Sub-clauses (2) 
and (8) of clause 3 are provisions to pro- 
tect the land-holder and we do not think 
that any land-holder has any justification 
to feel aggrieved by this provision. If the 
demand under the Order turns out to be 
appropriate, the impugned sub-clauses 
work as cloaks of protection for him. The 
power of seizure under clause 8 is neces- 
sary for effective execution of the scheme. 
In fact, a right of appeal has been pro- 
vided against any arbitrary exercise of 
such power, Clause 12 confers general 
powers on an authority of named officers 
also in the interests of working out the 
scheme of the Order. Undoubtedly such 
provisions are necessary for effective exe- 
cution of the scheme particularly in the 
background of prevailing situations in the 
serious objection can be 
taken against presence of such provisions 
in the Order, 

Contention No. 2. 


12. . It has been contended that the 
basis of imposition of levy under clause 3 
of the Order is in excess of the basic pro- 
vision in Section 3 (2) (f) of the Act. Sub- 
sections (1) and (2) of Section 3 of the 
Act which are material for appreciating 
the point raised are as follows:— 


“(1) If the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies of any essential commodity or 
for securing their equitable distribution 
and availability at fair prices or for secur- 
ing any essential commodity for the de- 
fence of India or the efficient conduct of 
military operations, it may, by order, 
provide for regulating or prohibiting the 
production. supply and distribution there- 
of and trade and commerce therein. 

(2) Without prejudice to the genera- 
lity of the powers conferred by sub-sec- 
tion (1), an order made thereunder may 
provide— 
+e +t ke 

(£) for requiring any person holding 
in stock any essential commodity to sell 
the whole or a specified part of the stock 
to the Central Government or State Gov- 
ernment or to an officer or agent of such 
Government or to such other person of 
class of persons and in such circumstance 
as may be specified in the order, 
+4 ++ 4p! 
It is contended that while under clause 
(f) of Section 3 (2) of the Act a levy order 
could require the person holding in stock 
any essential commodity to sell the whole 
or a specified part of such stock, the sche- 
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me of the Order has no reference to the 
stock in the hands of the land-holder and 
is based upon possession of land which is 
subjected to cultivation of paddy. The 
order defines ‘land-holder’ and under 
clause 3 obliges every such land-holder 
on service of notice by the requisitioning 
authority under clause 4 to sell and deli- 
ver to the Agent or Officer named in the 
notice at the declared price within such 
time as specified the quantity and variety 
of paddy named therein. The Schedule at- 
tached to the order provides the basis for 
raising the demand. It classifies the lands 
into ‘irrigated’ and ‘unirrigated’ varieties. 
In respect of a land-holder having four 
acres or less of irrigated lands, there is no 
liability under the order. Land-holders 
having more than four acres of irrigated 
land have been put under three classes: 
(a) above four acres and up to 6 acres; (b) 
above six acres and up to ten acres; and 
(c) above ten acres. In regard to umirri- 
gated lands up to eight acres, there is no 
lability. Two other classifications have 
been provided, namely, (i) above eight 
acres and up to ten acres and (ii) above 
ten acres. Depending upon the quantity 
of land in which paddy is produced, the 
demand varies in terms of column (2) of 
the Schedule, Petitioners contend that 
while under Section 3 (2) (f) of the Act, 
a person holding in stock any essential 
commodity may be required to sell the 
whole or a specified part of the stock, the 


Order subjects the land-holder to a direc- ` 


tion for sale on the basis of land-holding. 
Thus while under the Act, holding of 
stock is the basis of liability, under the 
Order, liability accrues on the basis of a 
land-holder producing or causing to be 
produced paddy on his land. The law as 
it is in excess of—and inconsistent with— 
the provisions of the Act. 


Learned Government Advocate relies 


on the definition of ‘land-holder’ appear- , 


ing in clause 2 (f) of the Order to meet 
the contention of the petitioners. ‘Land- 
holder’ has been defined to mean— 


tt 


Dei a person who produces or 
causes to be produced paddy on his land 
measuring more than four acres in extent, 
where all his lands are irrigated and morg 
than eight acres where all his lands are 
either unirrigated or partly irrigated, the 
extent of irrigated land being deemed 
equivalent to twice that of unirrigated 
land for this purpose.” 

According to learned Government Advo- 
cate, the definition of ‘land-holder’ is 
‘production-oriented and the emphasis is 
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not on land-holding itself. Even if a per- 
son is possessed of land, unless he grows 
paddy or causes paddy to be grown on 
such land, he does not come within the 
mischief of the definition of land-holder. 
His next contention is that the power to 
demand levy under the Order is relatable 
to the proyisions in Section 3 (1) of the 
Act, where ‘holding in stock’ is not the 
foundation for subjecting a person to the 
rigour of the Order, Sub-sec, (2) of Sec- 
tion 3 begins with the non obstante clause 
“without prejudice to the generality of 
the powers conferred by sub-section (1) 
Seay a ” The clauses of sub-section (2) are 
merely illustrative of the power confer- 
red by sub-section (1), The wide powers 
under sub-section (1) are not subject to 
the illustrations in sub-section (2) and, 
therefore, the order is not open to chal- 
lenge by reference to Section 3 (2) (f) of 
the Act if it is tenable under sub-section 
(1) of Section 3 thereof. 


Undoubtedly, under the Order, ‘land- 
holder’ is defined to mean a person who 
produces or causes to be produced paddy 
on his land. A person holding land, but 
not putting the same for production of 
paddy does not come within the definition. 
Yet, the definition of land-holder cannot 
be equated with the concept of ‘holding 
in stock’ appearing in Section 3 (2) (f) of 
the Act. “Holding in stock” has reference 
to physical existence of the stock in the 
hands of the person to be subjected to 
the order while under the definition of 
‘land-holder’ there is no reference to the 
physical stock of the essential commodity. 
The process of production may lead to 
yielding of a stock, but merely because a 
person has taken steps to produce or 
cause to be produced paddy on his land, 
he cannot be said to be holding paddy in 
stock. Many factors are responsible to 
vary the output. In the same way as one 
can predict the output in a factory on the 
basis of raw materials put into the manu- 
facturing process, one cannot estimate the 
yield of paddy in the field on the basis of 
acreage, the quantity of seeds sown et 
cetera. Only when the paddy crop has 
grown and has reached the stage of har- 
vesting can a fair estimate of the yield be 
made, Appraisement at any earlier point 
of time is no sure foundation for the esti- 
mate of yield. Learned Government Ad- 
vocate's contention that standing paddy 
crop can indeed be taken as stock in the 
hands of the land-holder is very fallacious 
and adoption of such a basis for imposi- 
tion of levy under the order cannot be 
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je conformity with the provisions of Sec- 
tion 3 (2) (f) of the Act. 

Learned Government Advocate has 
contended that the power to make the 
order is not under sub-section (2) but is 
indeed vested in the Central Government 
under sub-section (1). He relies upon the 
observations of the Supreme Court in the 
case of Santosh Kumar v. State, AIR 1951 
SC 201, where the court was considering 
a similar provision in the Essential Sup- 
plies (Temporary Powers) Act, 1946— the 
predecessor Act, Dealing with this aspect 
of the matter, the court stated:— 

“It is manifest that sub-section (2) of 
Section 3 confers no further or other 
powers on the Central Government, than 
what are conferred under sub-section (1) 
for it is ‘an order made thereunder’ that 
may provide for one or the other of the 
matters specifically enumerated in sub- 
section (2) which are only illustrative as 
such. enumeration is ‘without prejudice 
to the generality of the powers conferred 
by sub-section (1). Seizure of an Article 
being thus shown to fall within the pur- 
view of sub-section (1), it must be com- 
petent for the Central Government or its 
delegate the Provincial Government, to 
make an order for seizure under that sub- 
section apart from and irréspective of the 

anticipated contravention of any other 
order as contemplated in clause (j) of sub- 
section (2)........ 
In the case of State of Kerala v. Shri M. 
Appukutty, (1963) Supp (1) SCR 563 = 
(AIR 1963 SC 796) the provisions of Sec- 
tion 19 (1) and (2) (f£) of the Madras Gene- 
ral Sales Tax Act of 1939 came up for 
consideration of the court, Those provi- 
sions are: 

(1) The State Government may make 
rules to carry out the purposes of this 
Act. 

(2) In particular and without pre- 
judice to the generality of .foregoing 
power such rules may provide for— 

7 

(£) the assessment to tax under this 
Act of any turnover which has escaped as- 
sessment and the period within which such 
‘assessment may be made, not exceeding 
three years;” 

Dealing with the objection raised, the 
ot observed:— 

Arris Rule 17 (1) and (3A) ex tacle 
Ri fall under Section 19 (2) ($). In 
any event as was said by the Privy Coun- 
cil in King Emperor v. Sibnath Banerji, 
(1945) 72 Ind App 241 = (AIR 1945 PC 
156), the rule-making power is conferred 
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by sub-section (1) of that section end the 
function of sub-section (2) is merely 
illustrative and the rules which are refer- 
red to in sub-section (2) are authorised by 
and made under sub-section (1). The pro« 
visions of sub-section (2) are not restric- 
tive of sub-section (1) as expressly stated 
in the words ‘without prejudice to the 
generality of the foregoing power’ with 
which sub-section (2) begins and which 
words are similar to the words of sub- 
section (2) of Section 2 of the Defence of 
India Act which the Privy Council was 
considering......... 


A similar question came up for considera- 
tion of the court in the case of Kangra 
Valley State Co. Ltd. v, State’ of Punjab, 
(1969) 3 SCR 165. The Court was dealing 
with the provisions of the Mines & Mine- 
ral Regulations and Concession Rules, 
1960. Dealing with the matter, the court 
observed:— 


“Mr. Gupta next contends that R. 28 
laying down the period of limitation for 
renewal application was ultra vires Sec- 
tion 13 (2) of the Act, as the time limit 
prescribed in the rule does not fall under 
any of the matters set out in that subs 
section, Assuming that it is so, sub-section 
(1) authorises the Central Government to 
make rules for regulating the grant of 
mining leases and the Central Government 
in pursuance of that power can make 
rules including the one laying. down the 
time within which a renewal application 
should be made. A grant of renewal of a 
lease is granting a mining lease, and, 
therefore, fixing time within which an ap- 
plication for it should be made would be 
regulating the grant of a lease. A similar 
contention was considered in King Empe- 
ror v. Sibnath Banerji, 72 Ind App 241 
at p. 258 = (AIR 1945 PC 156 at p. 160) 
in connection with Rule 25 of the Defence 
of India Rules made under Section 2 of 
the Defence of India Act, 1939, as amend- 
ed in 1940, and the Privy Council held 
that though the rule did not fall under 
any of the matters enumerated in sub- 
section (2) of Section 2, the rule was 
competent as it would be one which could 
be made under the generality of powers 
econtained in sub-section (1) of Section 2. 
Their Lordships held that the function of 
sub-section (2) was merely an illustrative 
one ‘considering that the rule-making 
power was conferred by sub-section (1) 
and the rules referred to in the opening 


` sentence of sub-section (2) were the rules 


which were authorised by and made un- 
der sub-section (1). Therefore, the provi 
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sions of sub-section (2) were not restric- 
tive of sub-section (1) and that indeed 
was expressly stated by the words ‘with- 
out prejudice to the generality of the 
powers conferred by sub-section (1)’. The 
general language of sub-section (1), there- 
fore, amply justified the terms of Rule 26 
and avoided the contention that it was not 
justified under sub-section (2)......... K 
Counsel for petitioners have no dispute in 
regard to the position of law as settled by 
. these decisions. In fact, the matter is be- 
yond the range of controversy and no 
second contention is available so far as 
the proposition goes. 

The benefit of this proposition is, how- 
ever, not available to the State in view 
of the position that it is a delegate and 
its powers are those that are delegated to 
t by the Central Government under Sec- 
tion 5 of the Act. Section 5 provides:— 

“The Central Government may, by 
notified order, direct that the power to 
make orders or issue notifications under 
Section 3 shall, in relation to such mat- 
ters, and subject to such conditions, if 
any, as may be specified in the direction, 

- exercisable also ‘by— 

(a) such officers or authority subordi- 
mate to the Central Government; or 

(b) such State Government or such 
officer or authority subordinate to State 
Government; as may be specified in the 
direction.” 

The Central Government in exercise 
of the power of delegation in Section 5, 
made the following notification:— 

“Ministry of Agriculture 

(Department of Food) 

ORDER 
New Delhi, the 20th June, 1972. 

G. S, R. 316 (E).— In exercise of the 
powers conferred by Section 5 of the 
Essential Commodities Act, 1955 (10 of 
1955), the Central Government hereby 
directs that the powers conferred on it 
by sub-section (1) of Section 3 of the said 
Act to make orders to. provide for the 
matters specified in clauses (a), (b), (c), (d), 
(e), (f), (h), (i), (ii) and (j) of sub-section 
(2) thereof shall, in relation to foodstuffs 
be exercisable also by a State: Govern- 
ment subject to the conditions— 


(1) that such powers shall be exercis- 
ed by a State Government subject to such 
directions, if any, as may be issued by 
the Central Government in this behalf; 


(2) that before making an order relat- 
ing to any matter specified in the said 
clause (a), (e) or (Ê) or in regard to dis- 
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tribution or disposal of foodstuffs to places 
outside the State or in regard to regula- 
tion of transport of any foodstuff, under 
the said clause (d), the State Government 
Shall also obtain the prior concurrence of 
the Central Government; and 

(3) that in making an order relating 
to any of the matters specified in the said 
clause (j) the State Government shall au- 
thorise only an officer of Government.” 


What has been delegated to the State 
Government under the above notification 
is, therefore, the power of the Central 
Government under sub-section (1) of Sec- 
tion 3 to make an order in regard to mat- 
ters specified in the clauses (a) to (j) ex- 
cepting (g). As the delegate, the State 
Government is not entitled to fall back 
upon the wide powers of sub-section (1) 
and must exercise power within the field 
of delegation. The decisions of the Sup- 
reme Court are of no avail to the State 
and unless the order is within the frame 
of delegation, it cannot be sustained. 

Examining this aspect of the matter, 
a Bench of the Punjab & Haryana High 
Court, in the case of Sujan Singh v. State 
of Haryana, AIR 1968 Punj & Har 363, 
observed:— 

“There is no doubt that Section 5 of 
the Central Act empowers the Central 
Government to delegate the power to 
make orders under Section 3, but Section 
5 itself lays down that no general dele- 
gation is permitted, but that the notifica- 
tion whereby a delegation is made must 
specify the matters in relation to which 
the powers may be exercised by the State 
apparent 
that the Central Government is not ex- 
pected to notify under Section 5 of the 
Central Act that all the powers vested in 
it under sub-section (1) of Section 3, shall 
be exercised by a particular State Gov- 
ernment..The notification under Section 5 
would be valid only if it specifies the mat- 
ters in relation to which and the condi- 
tions, if any, subject to which powers un- 
der Section 3 are authorised to be exercis- 
ed by the State Government, The notifi- 
cation dated June 9, 1966, is valid as it 
has clearly specified the matters in rela- 
tion to which-the delegation has ‘been 


A Bench of the Allahabad High Court 
in the case of State v. Suraj Bhan, AIR 
1972 All 401, dealt with the scope of dele- 


‘gation. In paragraph 8 of the judgment. 


it has been stated:— 
“The learned Chief Standing Counsel 
then argued that the mention of-a wrong 
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source of power in the notification will 
not invalidate it if the power can be attri- 
buted to the proper source under sub-sec- 
tion (1), This argument is well founded. 
Nevertheless, the fact remains whether 
the power under sub-section (1) had been 
delegated or not to the State Government. 
We are of the view that there was no such 
delegation. The notification issued by the 
Central Government directs that its 
powers under sub-section (1) of Section 3 
to make orders to provide for the matters 
specified in clauses (a), (b), (c), (d), (e), 
(f). h), (i), Gi) and (j) of sub-section (2) 
shall, in relation to food-stuffs be exer- 
cisable'also by a State Government.. It is 
clear, therefore, that what was delegated 
was the power to make orders in respect 
of the matters specified in the clauses re- 
ferred to above and not in respect of the 
totality of powers that fall under sub- 
section (1). We may illustrate this point 
further by pointing out that the power 
specified in clause (g) of sub-section (2) 
has. been specifically omitted from the 
notification. It cannot, therefore, be said 
that all the powers comprised in sub-sec- 
tion (1) had been delegated when there is 
explicit indication that at least one was 
reserved. Again, if the Central Govern- 
ment intended to divest itself of all its 
powers, in relation to food-stuffs, and de- 
legate them to State Governments, the 
notification would not have been worded 
in the manner in which it has been word- 
ed. It would have said that the powers 
conferred on the Central Government by 
sub-section (1) of Section 3 to make 
orders to provide for regulating or prohi- 
biting the production, supply and distri- 
bution and trade and commerce therein, 
in relation to food-stuffs, shall be exer- 
cisable also by a State Government, The 
Central Government did not say so in the 
notification, In fact, therefore, the power 
under sub-section (1) of Section 3 was not 
made the subject-matter of delegation.” 


A Bench of the Patna High Court in 
the case of T. M. Prasad v. State, AIR 
1972 Pat 250, was also called upon to exa- 
mine the same question. Untwalia, J., 28 
the learned Judge then was, delivering 
the judgment of the Court, observed:— 


“I am also inclined to- accept the’ 


argument put forward on behalf of the 
petitioners in one of the cases that under 


Section 5 of the Act the Central Governs. 


ment had not delegated to the State Gov- 
ernment all their general powers to make 
the order under sub-section- (1). Only such 
powers under that section were delegated 
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as were enumerated in some of the clau- 
ses of sub-section (2) including clause (i). 
That being so, the State Government 
could not travel beyond their power un- 
der clause (f) in making the order in ques- 
tion, Clause (f) in terms can require any 
person holding in stock any essential 
commodity,........ dd 

These authorities’ very much support the 
proposition advanced on behalf of tha 
petitioners. 

We have already indicated that a di- 
rection for sale-as provided by the Order| 
can be in relation to the stock in the 
hands of the land-holder and he cannot 
be subjected to a direction for sale of al. 
quantity of paddy calculated on the basis 
of the acreage of land subjected to paddy 
cultivation. In many of these cases, peti- 
tioners have taken the stand that there is 
no stock of paddy with them which can 
satisfy the demand even if the entire yield 
is parted with. There is no material, as 
we shall indicate when we advert to the 
pleadings, on the record to discard this 
assertion, Such e situation has arisen be- 
cause the demand of levy has been culti- 
vation-oriented without reference to 
stock in possession, . 
Contention No. 3. 


13. Under the Act, provision has 


‘been made for payment of price when a 


direction for sale of ‘foodgrains is given 
by an order made with reference to 
clause (f) of sub-section (2) of Section 3 
of the Act, Sub-section (3B) of Section 3 
provides:— ` 

“Where any person is required by an 
order made with reference to clause (f) 
of sub-section (2) to sell any grade or 
variety of foodgrains, edible oilseeds or 
edible oils to the Central Government or 
a State Government or to an officer. or 
agent of such Government and either no 
notification is in respect of such food- 
grains, edible oilseeds or edible oils- has 
been issued under sub-section (3A) - or 
any such notification having been issued 
has ceased to. remain in force by efflux of 
time, then, notwithstanding anything con- 
tained in sub-section (3), there shall . be 
paid as the price for the foodgrains, edi- 
ble oilseeds or edible oils— ; o 

(i) the controlled price, if any, fixed 
under this section or by or under any 


‘other law for the time being in force for 


such grade or variety of foodgrains, edi- 
ble oilseeds or edible oils, or 

(ii) Where no-such price is fixed, the 
price for such grade or variety of food- 
grains, edible oilseeds or edible-oils pres 
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vailing or likely to prevail during the 
post-harvest period in the area to which 
that order applies, 

Explanation.— For the purposes of 
this sub-section, ‘post-harvest period’ in 
relation to any area means a period of 
four months beginning from the last day 
of the fortnight during which harvesting 
operations normally commence.” 
Admittedly there is no controlled price 
for paddy either fixed in exercise of pow- 
ers under Section. 3 (2) (c) of the Act or 
under any other law for the time being 
in force. Therefore, clause (i) has no ap- 
plication and the price to be paid for the 
paddy in respect whereof an order of levy 
is made has to be in terms of clause (ii). 
Two alternatives have been provided 
under clause (ii) namely, the price pre- 


vailing, or likely to prevail during the- 


post-harvest period in the locality. Cl. 3 
of the Order directs payment to be made 
at the ‘declared price’, ‘Declared price’ 
has been defined in clause 2 (c) thus:— 
“Declared price’ in relation to any 
variety, grade and specifications of paddy 
or rice means the price fixed and declar- 
ed for that variety, grade and specifica- 
tions of paddy or rice, as the case may 
be, by the Government for paddy or ‘rice 
procured on Government account.” 
In paragraph 6 of the counter-affidavit 
filed by the Deputy Secretary to Govern- 
ment in Food and Civil Supplies Depart- 
ment, in O. J. C. No. 404 of 1975 which is 
taken as the principal counter-affidavit, 
it has been averred:— 


“That with regard to the averments 
made in paragraphs 10 to 12 of the writ 
application, it is submitted that Section 3 
(3B) of the Act provides that the pay- 


ment to a person shall be made for the 


foodgrains which the person sells under 
an order issued with reference to clause 
(f) of sub-section (2) of Section 3 of the 
Act at a price as may be fixed having re- 
gard to the price for such variety or grade 
of foodgrains prevailing or likely to pre- 
vail during the post-harvest period. The 
explanation to the aforesaid Section 3 
(3-B) defines the meaning of post-harvest 
period: The State Government has issued 
notification in pursuance of clause 2 (c) 
of the Paddy Procurement Order fixing 
the price payable for the different grades 
and varieties of paddy. In fixing the price, 
the State Government has taken into con- 
sideration the price fixed by the Govern- 
ment of India on the 
made by Agricultural Prices Commission 
in September, 1974 regarding price policy 
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for khariff cereals for the 1974-75 session. 
It is submitted that the Agricultural Pri~ 
ces Commission is an AHN India body 


` which collects data regarding relevant 


issues like the cost of production of the 
cereals from the States and other sources 
including Agricultural Universities and 
formulates its recommendations, The 
price thus fixed has been accepted by all 
States in India. The State Government 
also took into consideration the open mar- 
ket price of paddy that was, prevalent 
during the last year during the period 
from December to March (obviously re- 
ferring to December, 1973 to March, 
1974), Taking these factors into conside- 
ration, the Government fixed and declar- 
ed the price for paddy and rice for the 
purpose of the Order which according to 
the Government was the price likely to 
prevail during the post-harvest preiod. It 
is submitted that according to Section 3 
(3B) of the Act, the Government has to fix 
this price having regard to the price pre- 
vailing or likely to prevail and not the 
exact price prevailing or likely to prevail. 
(Underlining is ours). In this view of the 
matter, it cannot be said that the price has 
been fixed arbitrarily or without taking 
into consideration any data. It is not pos- 
sible or practicable to determine the price 
on the basis of market rates prevailing or 
likely to prevail from place to place or 
time to time. The price has to be fixed 
taking a cross section. The basis of price 
to be fixed in the year should be reason- 
able, efficient and representative of a 
cross section of data from different places, 
As stated above, the Agricultural Prices 
Commission makes its recommendations 
with reference to the data available from 
all States and various other sources and 
the State Government took into conside- 
ration the price fixed by the Government 
of India on the recommendations of the 
Agricultural Prices Commission before 
fixing the price by Notification, Thus the 
prices in question fixed by the State Gov- 
ernment for purchase of paddy under the 
Levy Order represent a reasonable price 
based on the data as aforesaid, and the 
said price thus fixed cannot be said to be 
arbitrary.” 

In paragraph 3 of a supplementary coun- 
ter-affidavit of the same Deputy Secre- 
tary, it has been further averred:— 


eee No controlled price has been 
fixed for the rice and paddy in State of. 
Orissa. However, the declared price has 
been determined having regard to the 
prevailing price as well as the price like- . 
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ly to prevail during the post-harvest 
period. 

4, That the scheme of producers levy 
forms part of the national food policy. 
The experience of procurement operation 
on all-India basis has shown that reli- 
ance cannot be placed solely on millers’ 
levy and a firm basis has to be built to 
ensure that adequate quantities are pro- 
cured to meet the requirements of public 
distribution system. The rationale behind 
the producers’ levy is that the farming 


community owes a duty to contribute 


some share of their produce to the public 
distribution system for feeding landless 
persons, It is a known fact that even in 
years of normal production of rice, people 
living in urban, industrial and mining 
areas and also landless labourers and arti- 
sans, salaried employees, small and mar- 
ginal farmers depend on the public dis- 
tribution system for supply of rice.” 

In paragraph 8 of the said counter-affida- 
vit, the following assertions have also 
been made:— — 


“The contention raised in the writ 
application that the ‘declared price’ has 
been fixed in violation of the statutory 
provisions contained in sub-section (3B) 
of Section 3 of the Essential Commodities 
Act is totally false and is hereby denied. 
After the issue of the Paddy Procurement 
(Levy) Order, 1974, the State Government 
determined the ‘declared price’ in due 
compliance of the requirements of Sec- 
tion 3 (8B) of the Essential Commodities 
Act, 1955. The wholesale price of paddy 
in the open market es reported by the 
different marketing centres for the period 
of November and December, 1973 were 
taken into account, The recommendation 
made by the Agricultural Prices Commis- 
sion on price policy for khariff cereals for 
1974-75 season which has been accepted 
by the Government of India was duly con- 
sidered. No controlled price of rice or 
paddy has yet been fixed for State of 
Orissa. The Government, however, deter- 
mined the ‘declared price’ of procurement 
on Government account having regard to 
the prevailing price as available from 
time to time. The Government also felt 
that the main crop of paddy would be 
harvested late this year due to delayed 


rains and market prices are expected to. 


fall after the arrival of the main crop as 
has been experienced generally in the 
past. Accordingly, the market price likely 
to prevail during the post-harvest period 
was duly taken into account and the dec- 
lared price was fixed by the Government. 
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It may be mentioned that the Agricul- 
tural Prices Commision has been set up 
by the Government of India to assess the 
procurement price for the standard vari- 
ety of paddy and other agricultural com- 
modities, after investigating into the cost 
of production, The Commission is requir- 
ed to consider the data collected from the 
State Government as well as the Agricul- 
tural Universities and the various other 
sources for determining such price, The 
Commission has recommended the pro- 


_ curement price for paddy for 1974-75 


marketing season to be fixed at Rs. 74 per 
quintal and the recommendations of the 
said Commission have been duly accepted 
by the Government of India as a uniform 
price for the entire country.” 

To another further counter-affidevit of 
the same Deputy Secretary, the Report on 
Price Policy for the khariff cereals for 
1974-75 season given by the Agricultural 
Prices Commission has been appended. 
Table 5 of the said Report shows that 
there bas been a fall in total production 
of rice during. 1971-72 and 1972-73. Ad- 
mittedly there has been drought in large 
parts of the State during 1974-75 Khariff 
season and the paddy crop has been badly 
affected. The yield of paddy, therefore, 
was bound to be lower than in the previ- 
ous years, In paragraph 2 of the Report, 
at page 1, it has been stated:— 


“The current year has witnessed an 
unprecedented increase in foodgrain pri- 
ces, the pace of rise having been almost 
double of what it was last year. The index 
number of foodgrain prices in July 1974 
has recorded an increase of 35.6 per cent 
over its level in July 1973 as against an 
increase of 18.3 per cent in July, 1973 
over that in the corresponding month of 
1972. Nature, by and large, cannot be 
blamed for this acceleration in the rate of 
price increase; the rise in prices in the 
year of drought, 1972-73, was far milder 
in comparison with what has occurred in 
the face of an increase of nearly 10 mil- 
lion tonnes in the output of foodgrains in 
1973-74, Nor does the proximate influ- 
ence of the expansion in money supply 
seem capable of explaining a large part 
of the near-doubling in the rate of price 
increase. The explanation of what ap- 
pears, on the face of it, a baffling pheno- 
menon starts unfolding itself, however, as 
one traces the course of price develop- 
ment through the year. (Tables 1 and 2). 


3. According to the normal seasonal 
pattern, the index number of foodgrain 
prices tends to reach a through(?) in 
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April when the arrivals of wheat in the 
market are brisk, and rises thereafter till 
about October to take another dip in Nov- 
ember and December when the market 
arrivals of the khariff cereals are in full 
swing and then rises again till March be- 
fore the next rabi crop arrives in the 
market, The increase in the index be- 
tween April and October, 1973, amounting 
to about 11 per cent as.compared to ‘the 
increase of 15 per cent over the corres- 
ponding period of 1972, did reflect the 
good khariff crop of 1973-74, but instead 
of declining in November-December, as 
would normally have been expected, the 
index rose in response to the increases 
effected in the prices of the cereals issued 
through the public distribution system, 
consequent to the sizeable increases 
allowed in the procurement prices of the 
khariff cereals, Thus, the subsequent sea- 
sonal rise started from a higher base than 
would have been the case if the adminis- 
tered prices had not been jacked up so 
substantially. Even so, the rise in the in- 
dex between December 1973 and March 
1974, being of the order of 8 per cent, 
was comparatively moderate but, combin- 
ed with the decline in wheat output, the 
sharp increase in the procurement and 
hence the issue price of wheat effected in 
April 1974 set into motion a process of 
continuing rise in the index till, addi- 
tionally reflecting the effect of the delay 
in the south-west monsoon, it recorded an 
increase of another 18 per cent in the 
short span of four months between March 
and July, 1974.” 


In Table 1 appended to the report, the 
rise in price of rice between the months 
of January and April, 1974 from Rs, 293.4 
to Rs. 336.8 per quintal has been shown. 


Under Annexures B-1 and C-1 to the 
additional counter-affidavit of 13th of 
March, 1975, given by the Deputy Secre- 
tary, the wholesale price of paddy in open 
market as prevailing in the months of 
October-November, 1974 (Annexure B-1) 
and as prevailing in November-December 
1973 (Annexure C-1) have been furnish- 
ed, Peculiarly enough in respect of most 
of the markets, the report is that there 
bas been either no transaction or no re- 
port, In some places, the figures indicat- 
ed appear to be more than what has been 
fixed as the declared: price. It may be stat- 
ed that the declared price which the State 
Government has accepted is Rs. 74 per 
quintal as recommended by the Agricul- 
tural Prices Commission and accepted by 
the Central Government. The Agricultu- 
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tal Prices Commission recommended that 


‘there should be uniformity of price 


throughout the country. The scheme un- 
der the Act is that in the absence of a 
controlled price, the prevailing price in 
the locality would provide the basis, Judi- 
cial notice can be taken of the fact that 
the price of paddy and rice varies from 
State to State and even from place to 
place within the same State in the ab- 
sence of a controlled price. Fixation of a 
uniform price for the whole country is 
contrary to. the mandate of the Act in 
Section 3 (3B) (ii). 


The figures shown in Annexure B-1 
disclose higher price than what has been 
fixed as the declared price by the State 
Government. Annexures D-1 and E-i 
have been appended to the aforesaid fur- 
ther counter-affidavit in support of the 
stand thet declared price is in accordance 
with the Act, Annexure D-1 is a note 
prepared by the deponent Deputy Secre- 
tary dated 25-11-1974. Therein it has been 
indicated that the State average for Nov- 
ember, 1973, was Rs. 70.13 and for Decem- 
ber, 1973, it was Rs. 72.78. The Agricul- 
tural Prices Commission have recom- 
mended uniform procurement price of 
Rs. 74 per quintal for the standard variety 
of paddy for 1974-75 season, The note no- 
where indicates any clear material for fix- 
ing the market price on the date of the 
order or the price that is likely to prevail 
during the post-harvest period. Annexure 
D-1 shows that on 25-11-1974, the Com- 
missioner-cum-Secretary, Food, accepted 
the proposal of the Dy. Secretary and on 
the following day the Minister also ac- 
cepted the proposal. On 27-11-1974, the 
prices were duly declared by a notifica- 
tion. On behalf of the petitioner in O. J. 
C. No, 404 of 1975, it has been averred in 
an affidavit filed on 14th of March, 1975 
that the average selling price of paddy in 
October, 1974 was Rs. 125.65 and in Nov- 
ember, 1974, it came to Rs, 110.95, These 
are said to be the average of the figures 
disclosed in Annexure B-1. The petitioner 
has also produced a Press Note issued by 
the State Government dated 31st of Octo- 
ber, 1974, which would go to show that 
the State Government had as early as Oc- 
tober, 1974, taken the view that the price 
of Rs. 74 per quintal should be fixed for 
the coarse variety in view of the fact that 
the Government of India had fixed the 
same for the entire country. The price of 
Rs. 74 as fixed by the State Government 
appears to be the outcome of its decision 
to adopt the price fixed ‘by the Govern- 
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ment of India on the recommendation of 
the Agricultural Prices Commission and 
not keeping the requirements of the law 
in view. 


It has been contended by learned 
Government Advocate that under Section 
3 (3B) (ii) of the Act, the price is to be 
determined ‘having regard to’ the price 
prevailing or likely to prevail during the 
post-harvest period. Discretion has been 
vested in Government by the Act to de- 
termine the price and it is not Parlia- 
ment’s intention that the person holding 
the stock of the foodgrain be paid either 
the prevailing market price or the price 
which was likely to prevail in the post- 
harvest period. A duty has been cast by 
the Act on the appropriate authority to 
determine the price and for determining 
the same; the guideline indicated is the 
prevailing price or the price to prevail in 
the post-harvest period. The phrase “hav- 
ing regard to” came to be interpreted by 
the Privy Council in the case of Ryots of 
Garabandho v, Zamindar of Parlakimedi, 
AIR 1943 PC 164. It was observed that 
when some statutory power is to be exer- 
cised having regard to certain specified 
provisions, it only means that those mat- 
ters must be taken into consideration, 
for the statutory authority is not strictly 
bound by such provisions even if none of 
such provisions is worded in a negative 
form and an exercise of power does not 
become invalid or in excess of jurisdiction 
if those provisions are not strictly follow- 
ed. In the case of Saraswati Industrial 
Syndicate Ltd. v. Union of India, AIR 1975 
SC 460, the Supreme Court came to deal 
with this phrase and stated:— 


“Clause 7 (2), set out above, requires 
the Government to fix the price ‘having 
regard to the estimated cost of production 

' of sugar on the basis of the relevant sche- 
dule’, The expression ‘have regard to’ 
only, obliges the Government to consider 
as relevant data material to which it must 
have regard......... The appellants concede 
that this is the effect of language of clause 
7 (2). It is evident that the price fixed is 
an estimated maximum price chargeable 
because the manufacturer cannot charge 
more, Furthermore, it should be | noted 
that the only ‘adjustment’ provided for is 
before a fixation. of the estimated price 
‘having regard’ to the basis provided by 
the relevant schedule, but there is no ob- 
ligation whatsoever cast upon the Gov- 
ernment to make any ‘adjustment’ to com- 
pensate for losses- due to, any previous 
erroneous fixations....... ae: oe 
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The same question came up for conside- 
ration before the Division Bench of the 
Patna High Court in the case of T. M. 
Prasad v. State, AIR 1972 Pat 250. Unt- 
walia, J. as the learned Judge then was. 
stated:— : 


sient Their main attack seems to be 
on the fixation of the price and that on 
two grounds— (i) that when there was no 
controlled price for paddy and rice in the 
State of Bihar, the market price prevail- 
ing in October, 1970 when the Order was 
made or the post-harvest price which was 
likely to prevail during the post-harvest 
period ought to have been fixed and (ii) 
that the State Government have fixed a 
much lower price, On the basis of the de- 
cision in Queen on the Prosecution of James 
Smith v. Vestry of St. George’s, South- 
wark, (1887) 19 QBD 533, which was cited 
by learned counsel in one of the cases it 
was argued that the phrase ‘having re- 
gard to’ occurring in sub-section (3B) 
must mean the fixation of the price as 
enumerated in clauses (i) and (ii) of sub- 
section (3B). In reply, Government Plea- 
der II pointed out a passage at page 186, 
Paragraph 7 in the Bench decision of this 
court in Mohammad Sagiruddin v, Dis- 
trict Mechanical Engineer, AIR 1966 Pat 
184 that 


‘the words ‘have regard to’ in a sta- 
tutory provision do not mean that there 
must be very strict compliance with the 
statutory provision, but that the provi- 
sion should be taken for guidance only.’ 
I am inclined to accept the argument put 
forward on behalf of the State, and hold 
that the expression ‘having regard to 
occurring in sub-section (3B) of Section 3 
of the Act means that great weight and 
dominant regard must be attached and 
given to the controlled price, if any, and 
to the post-harvest price prevailing or 
likely to prevail, and not the market price 
at the date of the promulgation of the 
Order. It does not by necessary implica- 
tion exclude taking into consideration 
other factors. Of course, if the price is 
fixed in disregard of or by not giving due 
regard to, the said price, arbitrarily or 
mala fide the fixation of the price may be 
knocked down as being in colourable or 
fraudulent exercise of the power. But if 
some other factors, namely, the consu- 
mers’ interest or the like are taken into 
consideration while fixing the price, it is 
difficult to hold that the State Govern- 
ment having not fixed the price prevailing 
during the post-harvest period promulgat- 
ed the procurement: order in violation of 
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the requirement of sub-section (3B).” 
Relying on these observations, learned 
Government Advocate contends that there 
is no obligation cast under Section 3 (3B) 
(ii) of the Act to adopt the prevailing 
market rate or the rate likely to prevail 
in the post-harvest period. It is sufficient 
if Government while fixing the price 
‘have regard to’ these features. We have 
already indicated that in the matter of 
fixation of the price, these aspects were 
not indeed given due weight. Appropriate 
“materials were not collected and the 
dominant consideration in adopting the 
rate of Rs, 74 per quintal of coarse paddy 
and with small increases for better vari- 
eties thereof was the Government of 
India’s decision to fix a uniform price 
throughout the country on the recom- 
mendation of the Agricultural Prices 
Commission. In the note given by the De- 
puty Secretary for the matter of fixation 


of price to which we have already advert- . 


ed, no other feature was taken note of. 
’ We agree that it was open to Government 
to take other relevant and germane as- 
pects into account along with the prevail- 
ing price as also the post-harvest price. 
But in view of the facts disclosed in the 
note of the Deputy Secretary (supna) it is 
not possible for us to hold that due regard 
was given to these aspects of the matter. 
We have already stated that it is not 
the intention of the Act to be exproprie- 
tary in any manner. Therefore, it must be 
taken that Parliament intended to pay 
a reasonable price for the statutory pur- 
chase. The use of the word ‘price’ must 
also be given due weight in disposing of 
the dispute, ‘Price’ according to the Shor- 
ter Oxford English Dictionary means 
“value,- worth, estimation of value, money 
or the like paid for something”. 


We have already noted the huge gap 
between the actual prevailing price or the 
price which was likely to prevail in the 
post-harvest period on one side and the 
declared price on the other, According to 
us, it could not have been the intention of 
the Parliament to fix such a price in ex- 
ercise of powers under Section 3 (3B) (ii) 
of the Act. Therefore, the direction to sell 

t a price not in terms of the Act is an in- 


fraction and beyond the E of dele- 


gation. 
Contention No. 9. 

14. Clause 9 of the Order deals 
with appeals and is to the following 
effect:— 

“(1) Any land-holder aggrieved by 
the notice served under clause 4 -or an 
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order made under clause 8 by the Requi- 
sitioning Authority, may within 7 days 
from the date of service of such notice or 
order, appeal to the Tahasildar exercising 
jurisdiction in the area in which the land 
of the land-holder referred to in the 
notice or -order is situated. 

(2) The Tahasildar shall fix the date, 
time and place for the hearing of the 
appeal thus preferred to him and mey, 
from time to time adjourn the hearing and 
make or cause to be made such further 
enquiry as he deems fit. : 

(3) In disposing of an appeal, the 
Tahasildar may confirm or annul the 
notice or order appealed against or reduce 
or enhance the quantity of paddy to be 
sold under the said notice or order, 

(4) The Tahasildar shall communicate 
in writing the order passed in appeal by 
him to the appellant and also to the Re- 
quisitioning Authority, Every order of the 
Tahasildar on such appeal shall be final.” 
The petitioners have contended that final 
appellate power having been conferred on 
a subordinate authority like the Tahasil- 
dar in the hierarchy of executive admin- 
istration, unjust orders are likely to be 
upheld. It has ‘been: further contended 
that in the absence of appropriate guide- 
line for the appellate authority and he 
having been made subordinate to direc- 
tions given by the Collector of the Dis- 
trict, appropriate justice is not expected 
from the appellate authority. It is also 


` the contention of the petitioners that the 


appellate authority has no power to go 
beyond the scheme of the order and in 
a case where by arithmetical calculation, 
a demand has been raised against a land- 
holder, even if he is able to satisfy the 
appellate authority that he is not liable 
to sell any paddy, no relief can be granted. 


The original order of levy is provid- 
ed to be raised by the requisitioning au- 
thority who in terms of Clause 2 (h) of 
the Order is the Revenue Inspector or the 
Additional Revenue Inspector. In the ad- 
ministrative hierarchy, the Tahasildar is 
his superior authority. The number of 
land-holders who are likely to ‘be sub- 
jected to the Order being enormous, as 
learned Government Advocate rightly 
pointed out, the power to raise a demand 
could not be vested in any other officer 
The lands ‘are spread out, The levy has to 
be raised immediately following the har- 
vest of the crop; otherwise it becomes dif- 
ficult to collect the food-stuff, The Reve- 
nue Inspector in due discharge of his 
duties is expected to be in the know of 
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the land-holding and other requisite part- 
culars relevant for the purpose of the ad- 
ministration of the Order. After the, abo- 
lition of the Sarbarakari system, it is the 
Revenue Inspector who has been in charga 
of collection of taxes and is directly asso- 
ciated with the maintenance of revenue 
records. The State Government must have 
anticipated that most of the demands rais- 
ed by the requisitioning officer would be 
subjected to appeal. Keeping the number 
of appeals to be filed in view and the ne- 
cessity of quick disposal thereof, the 
State Government could not have found 
any other officer in the hierarchy of the 
administration more suitable for the pur- 
pose. Therefore, the vesting of the power 
to raise a demand in the Revenue Inspec- 
tor and conferring the appellate power on 
the Tahasildar would not be open to ob- 
jection merely on the ground that they 
are subordinate revenue authorities in 
whom wide powers have been vested. As 
rightly contended by learned Govern- 
ment Advocate, the principles have been 
indicated in the order in the matter of 
raising of demand of levy and what has 
been left to the requisitioning officer to 
work out is more or less an arithmetical 
process which can be equated as a minis- 
terial act. No discretion of any manner 
has been vested in him. 


Reddy, J.. pointed out in the case of 
Y, E. Choudry v. State, AIR 1974 Andh 
Pra 96:— 


“I may further add that in the very 
nature of things the discretion given to 
the authorities has necessarily to be wide. 
It is a matter of common knowledge that 
the food: situation in our country is pre- 
carious, because the production of food is 
marginal in relation to the requirements 
of our growing population and the rising 
standards of living. The balance may be 
upset by the slightest disturbance such as 
flood, ‘fire, cycloné, drought or public dis- 
order in addition to the usual practices of 
hoarding and black-marketing indulged 
in by unsocial elements. Ordinarily the 
paddy and rice procured under the Paddy 
Procurement (Levy) and Restriction on 
Sale Order may be quite sufficient to se- 
cure the even distribution -of rice at fair 
prices throughout the country. But an un- 
foreseen emergency may erise at any time 
in any part of the country. It is essential 
that the authorities should be armed with 
necessary powers to deal with emergent 
situation arising out of any of the many 
causes mentioned by me earlier. Since the 
causes are many and cannot be foreseen 


an 
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the discretion given to the authorities has 
necessarily to be wide. The discretion is 
of course to be exercised always for the 
purposes mentioned in the Essential Com- 
modities Act. Sri Krishna Reddy urged 
that even assuming that it was necessary 
to confer wide discretion to the autho- 
tities such discretion should have been 
entrusted to highly placed officials and 
not to officials in the lower ranks, He ir- 
vited my attention to cases where the 
wide discretion given to certain licensing 
authorities was upheld by courts on the 
ground that the discretion was entrusted 
to highly placed officials. There is no 
axiomatic rule that discretion, if wide, 
should always be entrusted to highly 
placed officials. In the case of licensing 
provisions often very great monetary 
stakes are involved, Entrusting discretion 
in such cases to lower officials may have 
the result of leading to undesirable prac- 
tices, In such cases, it may be desirable 
that the discretion is entrusted to highly 
placed officials, But we are concerned 
here with the food problem which touches 
every nook and corner of the country and 
affects every one. Emergent situations 
may arise at any time in-any nook and 
corner of the country. The officer on the 
spot must be entrusted with the power 
to deal with the situation immediately. 
Otherwise great mischief and havoc may 
be done by the time the highly placed 
officials are apprised of the situation and 
take necessary action, Take the case of a 
sudden flood or fire which washes away 
or destroys a village in a remote corner 
of the State. The Deputy ‘Tehasildar is 
the man on the spot. It is his duty to pro- 
vide food and shelter immediately to 
those affected by the devastation, He may 
provide food by requisitioning stocks of 
paddy and rice from a neighbouring vil- 
lage and making them available to those 
affected by the flood or fire. If he is to 
wait for an appropriate order to be pass- 
ed by the highly placed official at the 
capital of the State or even the head- 
quarters of the district great hardship 
may be caused to the people affected by 
the devastation. In situations which can 
only ‘be dealt with satisfactorily and ac- 
cording to need by lower officials there is 
no charm in insisting upon higher officials 
dealing with such situations......... H 

Our view is in accord with the spirit of 
the law and the problem as indicated by 
the learned Judge. 


The appellate authority has the nor- 
mal powers of an appellate forum. There 
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is, however, force in the contention of 
the petitioners that the appellate autho- 
rity is not entitled to act in derogation of 
the scheme of the Order. The policy which 
guides the requisitioning authority also 
binds the appellate authority as he is a 
creature of the Order and cannot, in the 
absence of a clear provision, travel þe- 
yond the limits set by the Order, For in- 
stance, if the requisitioning authority has 
found that a person owns 10 acres of irri- 
gated land on which paddy is produced 
and raises a demand in terms of the Sche- 
dule, the appellate authority cannot can- 
cel the demand on the ground that there 
has been no adequate yield. The conten- 
tion of the petitioners receives support 
from the fact that the power to exempt 
in cases of this type is vested in the Col- 
lector of the District under clause 11 (1) 
of the Order, Learned Government Advo- 
gate took the stand that exemption pro- 
vided in clause 11 is not in regard to 
cases of individual land-holders and, 
therefore, when in appeal a land-holder 
raises such contention, it would be a mat- 
ter for the Tahasildar as appellate autho- 
rity to consider. We do not find any merit 
in this contention. The appellate autho- 
rity is to operate within the limits of the 
scheme and on considerations which are 
not open to him he is not entitled to 
afford relief in appeal. Therefore, there 
may be cases where the appeal would not 
bring in any remedy. 


The objection that under Clause 10, 
the Government or the Collector of the 
district can issue directions even to the 
appellate authority cannot be seriously 
viewed. There is no indication in clause 10 
that in regard to matters covered by ap- 
peal, directions under Clause 10 may 
issue, The power under Clause 10 is cer- 
tainly not intended to tbe exercised to 
control the appellate power of the Taha- 
sildar, What is intended by clause 10 is to 
regulate either by general or special di- 
rections the administrative machinery. 


The last objection in regard to clause 
9 is that the order of the appellate autho- 
rity has been made final. Counsel for 
petitioners have contended that the Taha- 
sildar is the lowest of Gazetted Officers in 
the executive administration. To make 
his orders in appeal final in regard to 
such a serious matter is wholly unjust. 
As we have already said, the State Gov- 
ernment must have felt that no other 
working machinery can be evolved in 
view of the number of appeals, the nature 
of enquiry necessary and the quickness of 
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disposal of appeals warranted by the spe- 
cial nature of the matter. In these cir- 
cumstances, we are prepared to accept 
the contention of learned Government 
Advocate that no serious objection can be 
taken to the provision of finality in re- 
gard to appellate orders, 


Contention No. 10. 


15. The petitioners have contend- 
ed that the scheme under the order is 
unworkable and has the effect of driving 
the citizens into a sea of uncertainty and 
exposes them to various hazards, To sup- 
port such a contention, it has been argu- 
ed that the settlement proceedings have 
not been completed in all parts of the 
State. In several areas claim of mutation 
has not been disposed of on the ground 
that settlement is to take place soon. 
After the abolition of estates, lands have 
passed from hand to hand and records 
have not been made uptodate. In view of 
the land legislation several alienations 
have taken place, petitioners have been 
effected, family settlements done, etc. to 
avoid its rigors and in the absence of cor- 
rect and uptodate revenue records, the 
requisitioning officers have no appropri- 
ate data to raise demands, In many cases, 
though there is no liability even under 
the Order, demands have been raised on 
the basis of ‘ancient’ records and people 
have been forced to prefer appeals though 
they have really no liability and if the 
order had been properly administered, 
they would have had no occasion to 
undertake such trouble. Many of these 
objections appear to be germane. It is, 
however, unnecessary to discuss this as- 
pect of the matter any further, 


16. Objection has also been raised 
challenging the vires of Chause 6 of the 
Order. Clause 6 of the Order is to the fol- 
lowing effect:— 


“Delivery of stocks — (1) The agent 
or officer of the Government shall, sub- 
ject to such general or special instruc- 
tions as may be issued from-time to time, 
by the Government or the Collector of 
the District, take delivery of the quantity 
of paddy sold under this order by or on 
behalf of the land-holder and shall give 
a receipt to him as to the quantity and 
variety of paddy delivered by him toge- 
ther with the date of taking delivery 
thereof: 


Provided that every land-holder on 
whom a notice under clause 4 is served 
shall take all reasonable care to deliver 
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the exact quantity and variety of paddy 
of fair average quality. 

(2) The. agent or officer of the Gov- 
ernment shall, on taking delivery of the 
paddy sold, pay for the quantity and 


variety of paddy delivered, at the declar- ` 


ed price and obtain a receipt from the 
land-holder therefor.” 

Notice of demand is issued under a -print- 
ed form, Therein the direction given is 
to deliver the demanded paddy at a spe- 
cified centre on payment of Rs. 3 per 
quintal for transport. This amount has 
been subsequently enhanced, Though not 
raised in the writ applications specifi- 
cally, it has been argued before us that 
the direction to deliver paddy at a speci- 
fied centre is not authorised under the 
Act or the order and is an additional 
burden imposed on the land-holder with- 
out any authority of law. It is true that 
on account of transport charges, a pay- 
ment has been offered. The payment i9 
not adequate and it is very difficult for 
most of the land-holders to carry the 
paddy to the named centre which in some 
cases is located at a distance of 3 to 4 
miles or even more from their residences. 


Again, transporting paddy has become. 


very difficult and. risky on account of the 
fact that owing to non-availability of 
paddy, people seize the stocks during 
transit and take away the same by appli- 
cation of force or on payment of nominal 
` price. These are certainly practical diffi- 
culties which cannot be brushed aside. 
But as there is no requirement in clause 6 
in regard to delivery of the paddy at a 
place may be directed in the notice, the 


clause is not open to attack, The direction. 


in the notice seems to be in excess of the 
o der. 


17. Learned Government Advo- 
cate has canvassed before us during hear- 
ing of these cases keeping the sensitive 
problem of food in view, we should up- 
- hold the order and even if there be some 
infraction, the same should not be made 
the ground to disturb the food policy in 
the broad and general interests of the so- 
ciety, We have given anxious considera- 
tions to this submission and have not been 
able to accept the same. Undoubtedly, 
the country has been passing through a 
period of stress. For some reason or other, 
there has been deficit food for some time 
and it has become necessary to distribute 
foodstuff through a public distribution 
system. To keep up the system of public 
distribution, acquisition of appropriate 
stocks of food-stuffs is indispensable, For 
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the said purpose, the Order has been pro- 
mulgated. 


Parliament by the Act vested ade- 
quate powers in the Central Government 
to meet such situations and the Central 
Government in exercise of powers vested 
in Section 5 thereof authorised the State 
Governments as its delegate to exercise 
such powers within the limit of delega- 
tion to meet the situation. If the scheme 
of the Act has been properly followed, 
there could be a valid Order beyond the 
range of attack to adequately mzet the 
situation, The impugned order being not 
in confirmity with the requirements of 
law has failed to achieve its purpose, 
Ours is a country wedded to the rule of 
law and all institutions within the coun- 
try are subjected to the said rule, Any 
infraction of the said rule has to be struck 
down so that the bull work of rule of law 
will ultimately survive and work and the 
equilibrium may not be disturbed. Any 
negative inroad has to be shut out so that 
the edifice may not suffer. It is only in 
times of stress that fundamental laws are 
appropriately tested. We feel inclined to 
quote a brief passage from the judgment 
of the Supreme Court, in the case of 
State of Punjab v. Khan Chand, AIR 1974 


SC 543, where it was observed:— 


_ “It would be wrong to assume that 
there is an element of judicial arrogance 
in the act, of the courts in striking down. 
an enactment. The Constitution has as- 
signed. to the courts the function of de- 
termining as to whether the laws made. 
by the Legislature are in conformity with 
the provisicns of the Constitution. In ad- 
judicating the constitutional validity of 
statutes, the courts discharge an obliga- 
tion which has been imposed upon them 
by the Constitution, The courts would be 
shirking their responsibility if they hesi- 
tate to declare the provisions of a statute 
to be unconstitutional, even though those 
provisions are found to be violative of the 
Articles of the Constitution......... Hesi- 
tation or refusal on the part of the courts 
to declare the provisions of an enactment 
to be unconstitutional, even thougl: they- 
are found to infringe the Constitution be- 
cause of any notion of judicial humility 
would in a large number of cases have 
the effect of taking away or in any case 
eroding the remedy provided to the ag- 
grieved parties by the Constitution, Ab- 
negation in matters affecting one’s own 
interest may sometimes be commendable 
but abnegation in a matter where power 
interest of 
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others against. measures which are viola- ` 


tive of the Constitution is fraught with 
serious consequences, It is as much the 
duty of the courts to declare a provision 
of an enactment to be unconstitutional if 
it contravenes any Article of the Consti- 
tution as it is theirs to uphold its validity 
in case it is found to suffer from no such 
infirmity.” 

The basic spirit behind the passage ap- 
plies to the facts of the case. In view of 


what we have said above, we come to the’ 


conclusion that Clauses 2 (c), 3 and 4 of 
the order are ultra vires the Act and are 
liable to be struck down. If these clauses 
go, can the rest of the Order be sustained? 
These clauses constitute the pivot of the 
scheme contained in the Order and the 
remaining provisions of the Order would 
not serve any purpose. In fact the Order 
cannot be worked out without these clau- 
ses, What remains is so inextricably 
bound up with the part which is found 
invalid that what remains cannot inde- 
pendently- survive and serve the purpose 
of the order, The entire order must ac- 
cordingly be held liable to go. 


18. We shall now revert to deal 
with the facts of each of the cases in brief. 

O. J. C. 1320 of 1974— Opposite party 
No, 2 served a notice of demand requiring 
the petitioner to deliver 188 quintals ` of 
paddy on the basis that the petitioner pos- 
sessed 68.48 acres of land, all being irri- 


gated, as would appear from Annexure 1. - 


The petitioner claimed that he had filed 
an appeal, but though the appellate order 
had not been passed, as he was apprehen- 
sive that the demand might be collected 
‘by force, he approached this court. One 
counter-affidavit and an additional coun- 
ter-affidavit have been filed by the De- 
puty Secretary which are in the same 
lines as in the main counter-affidavit al- 
ready taken note of. In view of our find- 
ings on the questions of law already indi- 
cated, the demand has to be quashed, We 
accordingly allow the writ application 


and quash the impugned demand. The | 


petitioner shall have costs of the pro- 
ceeding. Hearing fee is assessed at rupees 
one hundred. ; 


O. J. C. No. 207 of 1975.— The peti- 
tioner is a resident of Kamakshayanagar 
area in the district of Dhenkanal, A de- 
mand for 19 quintals of paddy was raised 
by the requisitioning authority on the 
footing that the petitioner possessed 17.76 
acres of land. The entire land was shown 
to be cultivated in the notice of demand. 
‘The petitioner disputed that fact in . the 


Bijoy Kumar v. State (R. N. Misra J.) 


[Prs. 17-18] Ori. 157 


writ application contending that 6.66 acres 
of land is ‘taila’ and does not grow any ` 
paddy. He also claimed that as early as 
4-7-1966, he had sold away about half an 
acre of land. According to him, he war ‘n 
possession of 9.99 acres of land on whicn 
he was cultivating paddy. The petitioner 
preferred an appeal to the Tahasildar 
under Clause 9 of the Order, but his ap- 
peal was dismissed, Thereafter he came 
with the writ application. In the counter- 
affidavit, opposite parties 1 and 2 have 
taken the stand that the petitioner is 
liable on the basis of 18.83 acres as 1.62 
acres in the name of his son who is living 
jointly with him has to be taken-into ac- 
count. This, in fact, isa new case and 
goes beyond the basis of the demand rais- 
ed by the requisitioning officer, The claim 
that six acres of odd constitute ‘taila’ has 
been disputed, We do not think, ‘it is ap- 
propriate that we examine this question 
of fact. 


- In view of our findings on the ques- 
tions of law, the demand raised in this 
case has to be quashed. By an interim 
order dated 31-1-1975, six quintals of 
paddy were directed to be sold out of the 
demand, In view of the fact that sale has 
been made under orders of this court, we 
direct, in the event of sule having really 
been made, that the petitioner be paid 
for the said six quintals according to the 
prevailing market rate in the absence of 
any price fixed under the Act. The writ 
application succeeds, The notice of de- 
mand is quashed. The petitioner shall 
have costs of the proceeding and hearing 
fee is assessed at rupees one hundred. 


O. J. C. No, 241 of 1975.— The peti- 
tioner is a resident of Pipili area in the 
district of Puri, The requisitioning officer 
issued a notice requiring the petitioner to 
sell 77 quintals of paddy on the footing 
that the petitioner was possessed of 31.44 
acres of irrigated: land. The petitioner 
alleged that the.crops on his land had 
been badly affected on account of drought, 
the quantity-of paddy which he was ex- 
pecting was not adequate to meet the 
needs of his family; there was no basis for 
treating the lands as irrigated’ as there 
had been no supply of water on account 
of drought and that only eight acres - of 
land were provided with facilities of irri- 
gation and the remaining land had no 
irrigation facilities. The petitioner also 


` alleged that he had sold away some land. 


The Tahasildar reduced the area to 27 
acres of land and consequently the de- 
mand to 65 quintals of paddy. He, how- 
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ever, did not deal with the other conten- 


tions raised before him in the appellate’ 


order dated 12-1-75. The assertions of the 
petitioner about the other aspects indi- 
cated above have not been specifically de- 
nied and in an additional counter-affidavit 
filed on 28th February, 1975, it has been 
stated that the lands are irrigated with- 
out affording any further material. We 
are of the view that the challenge in the 
counter-affidavit is not adequate, Besides, 
in view of our findings on the questions of 
law, the demand cannot be sustained. We 
accordingly quash the demand and allow 
the writ application with costs. Hearing 
fee is assessed. at rupees one hundred, 


O, J. C. No. 287 of 1975.— The peti- 
tioner is a man of Ranpur area in the dis- 
trict of Purl, He was served with a notice 
dated 10-12-1974 requiring him to sell 
77.50 quintals of paddy on the footing 
that he possessed 56.22 acres of land. The 
petitioner preferred an appeal to the Ta- 
hasildar on the ground that crop had 
been damaged, most of the lands were 
in the possession of Bhagchasis and the 
share of crop had not been delivered, He 
further pleaded that one Bharat Santra 
had two wives. Through the first wife 
Raghunath Sahu was the only son while 

‘ through the second wife he had two daugh- 
ters. Seven acres out of the lands on the 
basis of which notice had been issued had 
been granted to the said second wife who 
happens to be the grandmother of the 
petitioner and she had title therein and 
-was in possession. Raghunath Sahu died 
and in the name of his wife, 3.77 acres of 
land was recorded, His wife Hira Bewa 
was in possession. He also indicated in 
paragraph 7 of the writ application as to 
how certain lands had been disposed of 
and the petitioner was not in possession 
of the lands indicated in the notice. 


The appeal preferred by the petition- 
er was disposed of on 30th of January, 
1975 and it was found that (sic): therefore, 
obliged to sell 43 quintals. As the order 
of the Tahasildar would show, he. has 
gathered the entire material from the, re- 
port of the Revenue Supervisor dated-30th 
of January, 1975 and without affording 
an opportunity to the petitioner to meet 
the facts stated in the report, he has dis- 
posed of the appeal, w 

In this case no counter-affidavit on 
facts has been filed. Accordingly we are 
prepared to accept the uncontroverted 
statements of the petitioner because, the 
appellate order has not dealt with the fac- 
tual aspects,.In view of the findings given 
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on the questions of law, we must hold 
that the demand is without justification. 
The demand is accordingly quashed, The 
writ application succeeds with costs. Hear- 
ing fee is assessed at rupees one hundred, 


O. J. C. No. 288 of 1975.— The peti- 
toner is a resident of Rambhe area in the 
district of Ganjam. On the footing that 
he was possessed of 44.73 acres of land 
out of which more than 41 acres were cul- 
tivable, a demand of 121 quintals of paddy 
was raised against him, The petitioner 
contended that 9.25 acres were topes and 
padar lands, some lands had ‘been sold 
away more than 25 years back, the rest of 
the lands were all non-irrigated and 
drought was to the extent of 59 per cent 
as declared by the appropriate authorities. 
The appellate decision has not been made 
available. No counter-affidavit has been 
filed to dispute the questions of fact. Ac- 
cordingly we are left with the uncontro- 
verted allegations in the writ application. 


. We have already found .that the 
Order ie not sustainable in law. Accord- 
ingly the demand has to be quashed. The 
writ application must stand allowed with 
costs, Hearing fee is assessed at rupees 
one hundred. 


By an interim order dated 11-2-1975, 
we had directed the petitioner to sell 
three quintals of paddy on the stipulation 
that in case he succeeds he is entitled to 
be compensated at the market rate there- 
for. Accordingly we pass an order. direct- 
ing the opposite parties to pay the peti- 
tioner the price of three quintals of paddy 
if sold by him at the market rate prevail- 
ing on. the date of sale, i 


O. J: C. No. 325 of 1975.— The peti- 
tioner is a resident of Nayagarh area in 
the district of Puri, On the footing that 
he was possessed of a little more than 19 
acres of irrigated land, he was required 
to sell 41 quintals of paddy as per the 
demand under Annexure 1. He preferred 
an appeal claiming that there was no irri- 
gation facility, about 9.00 acres of land 
were bagayats, homestead and lands al- 
ready sold. Therefore, the petitioner, was 
in possession of about ten acres of land 
which is unirrigated. The Additional 
Tahasildar vide order under Annexure 2 
rejected the claim of unirrigated charac- 
ter of land and required the petitioner to 
sell 14 quintals of paddy. 


We have already found that the 


- Order is not sustainable in law. Accord- 


ingly the demand has to be quashed. The 
writ application must stand allowed with 
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costs. Hearing fee is assessed at rupees 
one hundred. 


O. J. C. No. 404 of 1975.—- The’ peti- 
tioner is a resident of Ranpur area in the 
district of Puri. By ‘notice dated 9-12- 
1974, 174 quintals of paddy were demand- 
ed from him to be sold on the footing that 
he was in possession of 17.09 acres of irri- 
gated land. The petitioner preferred an 
appeal contending that he had no liability 
and the calculation of his holding was 
erroneous, By the appellate order under 
Annexure 2, the demand was reduced to 
14} quintals on a finding that the peti- 
tioner was now in possession of 15.22 acres 
of land. 


We have already found that the 
Order is not sustainable in law. Accord- 
ingly the demand has to be quashed. The 
writ application must stand allowed with 
costs. Hearing fee is assessed at rupees 
one hundred. 


O, J. C. No. 439 of 1975.— The peti- 
tioner is a resident of Ranpur area in the 
district of Puri. The requisitioning officer 
required the petitioner to sell 19 quintals 
of paddy on the footing that the petition- 
er was in possession of 18.38 acres of 
land. The petitioner preferred an appeal 
to the Tahasildar and-:contended that the 
lands in question belonged to ‘the peti- 
tioner, his sons and -there had already 
been a division of the properties, To the 
petitioner’s share has fallen 5.13 acres of 
land and his entire yield is within the 
range of ten quintals of paddy. He plead- 
ed that the stock of paddy with him would 
not be adequate for the members of the 
family and it is necessary that he must 
save some seeds for the next crop. With- 
out taking any aspect into consideration, 
the demand was reduced by 10 per cent 
only and the petitioner has been required 
to sell seventeen and odd quintals of 
paddy, 


In view of our finding that the order 
is not sustainable in law, the demand is 
liable to be quashed, We accordingly 
quash the demand. The writ application 
is allowed with costs, Hearing fee is as- 
sessed at rupees one hundred, 


O. J. C. No. 444 of 1975.— The peti- 
tioner is a resident of Balipatna’area in 
the district of Puri, He was served with 
a notice dated 8-12-1974 to sell 22 quin- 


tals of paddy on the footing that he pos- 


sessed 9.70 acres of irrigated land and 
about an acre of unirrigated land. The 
petitioner preferred an appeal, contending 
that there had been a partition in the 
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family and his three married sons had 
separated from him. He had a tope some 
nadia lands and ditches which have been 
unnecessarily treated as growing paddy. 
He further contended that on account of- 
drought, the crop had been badly affect- 
ed and he claimed exemption from the 
demand. The appellate authority without 
taking any evidence and holding any 
enquiry came to hold that the entire land 
was in the control of the petitioner and 
accordingly sustained the demand: 

We have already found that the order 
is not sustainable in law. Accordingly the 
demand has to be quashed. The writ ap- 
plication must stand allowed with costs. 
Hearing fee is assessed at rupees one 
hundred. 

B. K. RAY, J. :— I agree. 

Petition allowed. 
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R. N. MISRA AND N, K. DAS, JJ. 

National Coal Development Corpora- 
tion Lid., Petitioner v. State of Orissa 
and others, Opposite Parties. 

. Original Jurisdiction rare No. 909 of 
1974, D/- 27-1-1976. i 

(A) Mines and Minerals (Regulation 
and Development) Act (1957), S. 9 — Li- 
ability to pay royalty — When accrues — 
(Mineral Concession Rules — Model Form 
of Mining Lease, Part VI, Cl, (2) — Word 
‘despatch’ —~ Meaning), - 

Removal from the seam in the mine 
and extracting the same through the pit’s 
mouth to the surface satisfy the require- 
ment of Section 9 in order to give rise 


-to liability for royalty. Royalty is more 


akin to rent or compensation payable to 
an owner by the lessee for exploitation 
of the mineral wealth, it therefore cannot 
be said that unless coal is removed from 
the leased area, i.e. extracted from the 
colliery and despatched outside, liability 
for payment of royalty does not accrue. ` 
(Para 5) 
The requirement in Clause 2 of Part 
VI of the Model Form of Mining Lease . 
that the mineral in stock is to be taken 
note of for the mode of computation of 
royalty. is.a feature against the 
sion that the word ‘despatch’ in the Model 
Form is on the footing of the concept of 
removal from the leased area. In Sec. 9, 
no provision for .despatch having been 
made the word ‘despatch’ in the Model 
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submis- . 
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Form cannot be given undue importance. 
AIR 1959 Cal 222, Distinguished, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1959 Cal 222 3 


R. Mohanty, for Petitioner; Addl 
Govt. Advocate, for Opposite Parties. 


R. N. MISRA, J.:— The National 
Coal Development Corporation Limited, 
incorporated under the Companies Act, 1 
of 1956, is wholly owned by the Govern- 
ment of India and carries on extensive 
mining operation in coal throughout the 
country, It has five collieries within the 
Talcher Sub-division of the district of 
Dhenkanal of this State, namely— 

(i) Talcher Colliery, 

(ii) .Deulbera Colliery, 

(iii) South Balanda Colliery, 

(iv) Jagannath Colliery, 

(v) Nandira Colliery, 


Petitioner alleges that for the carrying 
out of mining operations a large number 
of workmen have been engaged and it is 
customary in the mining industry that 
such workers within the mining area 
draw coal for their own domestic con- 
sumption. This traditional advantage has 
been recognised in several industrial ad- 
judications and settlements between’ mine 
owners and their workmen, Coal mines 
are located in various States of the coun- 
try and though they are properties of the 
various States where located, their regu- 
lation and development is controlled by 
a Central Act entitled the Mines and 
Minerals (Regulation & Development) 
Act (Central Act 67 of 1957) (hereinafter 
referred to as the ‘Act’). Under its provi- 
sions, royalty has always been demanded, 
paid and accepted by all the States on the 
basis of the quantity of coal produced and 
despatched from the Collieries and coal 
consumed by the workmen for their do- 
mestic purposes had never been taken 
into account for the purpose of raising 
the demand of royalty, until sometime 
around 1970, when the Mining Officer of 
Talcher Circle started initiating proceed- 
ings under the Orissa Public Demands 
Recovery Act for realisation of arrears of 
royalty on coal consumed by the work- 
men in the Talcher and Deulbera Colli- 
eries of the petitioner company. Peti- 
tioner disputed the maintainability of the 
` certificate proceeding on the footing that 
the alleged demand was not due under 
the statute and that contention, having 
been negatived both by the Certificate 
Officer as also the appellate authority, pe- 
titioner carried a revision to the Revenue 
Divisional Commissioner and during the 
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pendency of the revision approached this 
Court and later withdrew the revision ap- 
plication. __ 

2. A counter-afidavit has been fil- 
ed on behalf of opposite parties 1 to 3 to 
justify the demand. 


3. On behalf of the petitioner, it 
is contended that the liability of paying 
royalty arises in view of the provision in 
Section 9 of the Act, which runs thus:— 

"(1) The holder of a mining lease 
granted before the commencement of this 
Act shall, notwithstanding anything con- 
tained in the instrument of lease or in 
any law in force at such commencement 
pay royalty in respect of any mineral re- 
moved by him from the leased area after 
such commencement, at the rate for the 
time being specified in the Second Sche- 
dule in respect of that mineral, 

(2) The holder of a mining lease 
granted on or after the commencement of 
this Act shall pay royalty in respect of 
any mineral removed by him from the 
leased area at the rate for the time being 


specified in the Second Schedule in res- 
pect of that mineral. 

(3) The Central Government may, by 
notification in the official Gazette, amend 
the Second Schedule so as to enhance or 
reduce the rate at which royalty shall be 
payable in respect of any mineral with 
effect from such date as may be specified 
in the notification : 

_ Provided that the 
ment shall not— 

(a) fix the rate of royalty in respect 
of any mineral so as to exceed twenty per 
cent of the sale price of the mineral at 
the pit’s head, or T 


(b) enhance the rate of royalty in 
respect of any mineral more than once 
during any period of four years.” 

The procedure for recovery of royalty 
has been provided under the Mineral 
Concession Rules and the lease agreement. 
On the basis of these provisions, it is stat- 
ed that unless coal-is removed from the 
leased area, ie. extracted from the coli- 
ery and despatched outside, liability for 
payment of royalty does not accrue. Reli- 
ance is placed on a decision of the Cal- 
cutta High Court in the case of Alumini- 
um Corpn, of India v. Coal Board, AIR 
1959 Cal 222 Petitioner’s further conten- 
tion is that when within the State of 
Orissa such unauthorised demands were 
made, the Government of India examined 
the correctness of the liability and advis- 
ed the State Government not to raise the 














Central Govern- 
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5. In this Court, learned counsel 
appearing for the appellant contended 


that the remittance of rent by the defen- 
dant on 19-10-1962 was well within the 
time allowed to him under the law and, 
therefore, no decree for eviction could be 
passed. In support of his contention, coun- 
sel relied on the definition of the term 
‘month’ appearing in the Bihar and Orissa 
General Clauses Act as well as in the 
Central General Clauses Act to the effect 
that a month would mean a month rec- 
koned according to the British calendar. 
He also referred to Section 24 of the new 
Limitation Act, according to which com- 
putation of time mentioned in any instru- 
ment for the purpose of computing the 
period of limitation is to be made with 
reference to the Gregorian calendar, -and 
contended that in this case, the tenancy 
month of Bhado ending on the 14th. Sep- 
tember, 1962, the appellant was entitled 
to the whole of one full month following 
the month of September 1962. for making 
the payment of rent for the month of 
Bhado 1369 Fasli; and inasmuch as the 
rent had already been remitted by money 
order on 19-10-1962, he could not be held 
to be a defaulter. 

6. In order to appreciate the con- 
tention raised by the learned counsel, it 
will be useful to quote the relevant clause 
(d) of Section 11 (1) of the Act which is 
as follows: f 

“Where the amount of two months’ 
rent lawfully payable by the tenant and 
due from him is in arrears by not having 
been paid within the time fixed by con- 
tract or, in the absence of such contract, 
by the last day of the month next follow- 


ing that for which the rent is payable or 
by not having been validly remitted or 


deposited in accordance with Section 13.” 
(emphasis supplied). 

The provision of the Limitation Act can- 
not be applied and stands quite apart. 
There can be no difficulty in computing 
any period of limitation prescribed in the 
different Articles of that Act for compu- 
tation of any period from any date of the 
instrument according to the Gregorian 
calendar. But I do not find it posstble to 
import into the provision of clause (d) just 
referred to above, the definition of the 
word ‘month’ as in the General Clauses 
Act to mean, as contended by the learned 
counsel, that it must mean the whole of a 
British calendar month, I venture to take 
this view from the provision occurring in 
“Clause (d) itself, which has been under- 
lined by me above. In ‘my opinion, what 
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the Legislature intended to provide to the 
advantage of a defaulting tenant was to 
give him a period of one complete month, 
next following thé month of default, for 
making payment of rent to the landlord 
which is quite obvious from the expres- 
sion "by the last day of the month next 
following that for, which the rent is pay- 
able”. Applying this provision, by way of 
illustration to the case in hand, the whole 
of the month of Aswin, which was the 
next following month of Bhado, the month 
in default, only was available to the de- 
fendant for making the payment or re- 
mitting the same, as the case might have 
been, to the landlord, and nothing beyond 
that. Learned counsel for the appellant 
failed to support his contention by any 
other authority, It must, therefore, be held 
that the remittance made by the appel- 
lant on 19-10-1962, which was a date sub- 
sequent to the date when the next follow- 
ing month Aswin had already passed,! 
was not in accordance with the law andj 
within the period prescribed for that pur- 
pose. I have, therefore, no hesitation. in 
holding that the Courts below have taken 
a correct view of the law on this ques- 
tion. i 

q. Learned counsel next contend- 





-ed that the withdrawal of the rent by the 


plaintiffs for the two months in pursuance 
of the order under Section 11-A of the 
Act in the earlier suit would amount to 
a waiver of the cause of action. It is diffi- 
cult to accept this part of the contention 
either, Section 11-A itself provides that 
the landlord is entitled to withdraw the 
rent deposited by the tenant without pre- 
judice to his right to claim a decree for 
ejectment and the Court may permit him 
to do so. The plaintiffs, therefore, with- 
drew the deposited rent in pursuance of 
an order under Section 11-A of the Act. 
In my opinion, that would not amount ta 
a waiver of the cause of action that was 
available to them. Under the provisions of 
the Act, a tenant continues to be a temant 
under the law even after the tenancy is 
determined and he continues in occupa- 
tion of the premises, In that situation, the 
landlord has no option but to treat him 
as such and accept rent from him, Simi- 
larly, under Section 11-A of the Act, a 
safeguard has been provided to a land- 
lord that the acceptance of rent deposit- 
ed under the said provision will not wipe 
out the cause of action that a landlord 


-might have against a tenant. Merely on 


account of the withdrawal of the earlier 
title suit, this protection which was avail- 
able to the plaintiffs would not be deemed 
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to have been taken away and the princi- 
ple of waiver will have no application. 
The withdrawal of the suit in the circum- 
stances will not prejudice them as they 
had withdrawn she amount under an ex- 
press order of the Court when the suit 
was pending, to which the defendant him- 
self consented, 


8. Learned counsel also placed 
reliance upon a decision of the Supreme 
Court in the case of Vithal Vasudeo Kul- 
karni v, Maruti Rama Nagane (AIR 1968 
SC 461). That was a case under the provi- 
sions of the Bombay Tenancy and Agri- 
cultural Lands Act, in which the provi- 
sions are quite different than the provi- 
sions of the Bihar Act. The situation also 
was quite different in that case. I do not 
think that that case has got any applica- 
tion or is of any assistance to the appel- 
lant. 

9. This appeal has, therefore, got 
no merit and it is, accordingly dismissed; 
but, in the circumstances of the case, I 
shall make no order as to costs. 


Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND 
NAGENDRA PRASAD SINGH, JJ. 


Bishwanath Prasad, Petitioner v. The 
Municipal Board, Chapra, Respondent. 

Civil Writ Jur, Case No. 605 of 1976, 
D/- 12-2-1976. 


(A) Bihar and Orissa Municipal Act 
(7 of 1922), S. 198 — Encroachment — 
Show cause notice served by Magistrate 
— Order directing removal of encroach- 
ment without considering show cause fil- 
ed and without hearing party is illegal. 


Although S. 198 and the other sec- 
tions viz.. Ss. 196 and 197 do not say in 
so many words, yet the requirement to 
show cause is implicit in those sections 
specially under Section 198. The Magis- 
trate has to issue notice to the person 
against whom he proposes to pass an 
order under that sectian and in case any 
show cause is filed in pursuance of the 
said notice, it is incumbent on the Magis- 
trate concerned to hear the parties in 
question and to record a finding on the 
issue, This requirement has to be fulfilled, 
otherwise a person aggrieved can legiti- 
mately urge that such orders are illegal 
having been passed in breach of the prin- 
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Bishwanath v. Chapra Municipality (N, P. Singh J.) 


A.I. R. 
ciples of natural justice. Case law dis- 
cussed, (Para 4) 


Administrative orders involving civil 
consequences have to be passed only after 
observing the principles of natural jus- 
tice. If such principles are to be observed 
in cases of administrative orders, it is 
difficult to conceive as to how the said re- 
quirement is not to be read in S. 198° of 
the Act. In view of S. 201 of the Act any 
proceeding before the Magistrate concern- 
ed shall be deemed to be a judicial pro- 
ceeding and the order passed, if any, will 
be a judicial order. Thus the Magistrate 
was right in giving notice to the peti- 
tioner. Once he had issued notice to the 
petitioner to show cause and the petition- 
er did file the show cause, he should have 
also considered the materials produced on 
behalf of the petitioner in support of his 
case, that he had not made any unautho~ 
Tised encroachment and the constructions 
which he had made were in accordance 
with the plan approved by the Municipal 
Authorities. Order directing to remove 


the encroachment in the circumstances 
was held illegal, (Para 6) 
Cases Referred: Chronological Paras 


AIR 1975 SC 266 = (1975) 2-SCR 674 
AIR 1970 SC 150 = (1970) 1 SCR 457 
AIR 1967 SC 1269 = (1967) 2 SCR 625 
ATR 1955 Pat 345 = ILR 34 Pat 254 
1915 AC 120 = 84 LJKB 72 

(1885) 10 AC 229 = 54 LJMC 81 


Sachchidanand Jha and P. N. Jha, for 
Petitioner; J. N. P. Sinha, for Respondent. 

NAGENDRA PRASAD SINGH, J. :— 
This is an application on behalf of the 
petitioner under Articles 226 and 227 of 
the Constitution for quashing an order 
dated the 29th May, 1970, passed by the 
learned Magistrate, Chapra in purported 
exercise of powers conferred upon him 
by Section 198 of the Bihar and Orissa 
Municipal Act, 1922 (hereinafter referred 
to as ‘the said Act’), a copy of the said 
order is Annexure 2 to the writ applica- 
tion. 

2. According to the petitioner, he 
received a notice under Sections 187 and 
196 of the said Act from the Chapra Muni- 
cipality under the signature of the Spe- 
cial Officer of the said Municipality di- 
recting the petitioner to remove re-inforc- 
ed concrete slabs which the petitioner had 
put over the drain of the Municipality. It, 
is alleged that after having received the 
said notice the petitioner filed an applica- 
tion before the respondent Special Officer 
of the said Municipality saying that the 
said construction had been made in ac- 
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cordance with the plan which had ‘been 
approved by the Municipal authorities 
concerned, It is further the case of the 
petitioner that later a report was submit- 
ted on behalf of the said Municipality be- 
fore the aforesaid Magistrate, on'the basis 
whereof the learned Magistrate took cog- 
nizance under Sections 187 and 198 of the 
said Act on the 26th July,. 1969 and trans- 
ferred the said case to his file for dispo- 
pal, I have not been able to appreciate as 
to what the learned Magistrate meant by 
saying that he has taken cognizance un- 
der. Sections 187 and 198 of the said Act’. 
The report on the ‘basis of which the 
aforesaid case was registered was not for 
prosecution of the petitioner, but it was 
only for an order for removal of the en- 
eroachment in accordance with the provi- 
sions of Sections 187 and 198 of the said 
Act. A copy of the application filed on 
behalf of the Municipality is Annexure 1 
to the writ application. : 

3. It appears that a notice was 
issued by the learned Magistrate to the 
petitioner to show cause as to why the 
encroachment should not be removed and 
in pursuance of the said notice the peti- 
tioner appeared and filed his show cause. 
The said show cause is not annexed to 
the writ application, but it is on the re- 
cords of the case, In the said show cause 
the petitioner asserted that practically 
there was no drain by the side of the 
house of the petitioner and that he was 
constructing his house in accordance with 
plan which was duly approved by the 
Municipality in the year 1954 and as such 
there was no encroachment as alleged. 
Along with the said show cause the peti- 
tioner also annexed the plan of the house 
which is said to have been approved by 
the Municipal Board of the said Munici- 
pality. The learned Magistrate, however, 
by the impugned order observed that as 
a notice under Sections 196 and 197 of the 
said Act had already been issued to the 
petitioner asking him to remove the en- 
eroachment in question and to stop the 
casting of slab over the Municipal drain 
and as the petitioner had failed to comply 
with the said direction, he was ordering 
the petitioner to remove the said en- 
croachment in exercise of the powers 
conferred: upon him by Section 198 of the 
said Act. The learned Magistrate has fur- 
ther directed that in case the order was 
not carried on by the 15th June, 1970, 
then it will be open to the Municipality 
concerned to get the encroachment re- 
moved and the cost for such removal shall 
be recovered from the petitioner in ac- 
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cordance with Section 199 of the said Act. 

4, Learned counsel appearing for 
the petitioner has submitted that the 
learned Magistrate while passing the im- 
pugned order has not at all considered the 
show cause filed on behalf of the - peti- 
tioner. In my opinion, there is substance 
in the contention of the learned counsel. 
While passing the impugned order it was 
obligatory on the learned Magistrate to 
consider the show cause filed on behalf cf 
the petitioner. If on consideration of the 
show cause and the materials produced 
on behalf of the petitioner the learned 
Magistrate was of the opinion that the 
assertion of encroachment, as made on 
behalf of the Municipality was correct, 
he would have been perfectly justified in 
passing the impugned order, Unfortunate- 
ly, he has not recorded any such finding. 
The learned counsel appearing for the 
Special Officer, Chapra Municipality has 
however, submitted that the learned Ma- 
gistrate was not enjoined by the provi- 
sions of the said Act to issue any notice 
to the petitioner before passing an order 
in this connection, He has drawn our at- 
tention to the provisions of Sections 196, 
197 and 198 of the said Act. Section 196 
authorises the Commissioners of a Muni- 
cipality “to issue a notice requiring any 
person to remove any building which he 
may have built, or any wall, fence, rail, 
post or other obstruction or encroachment 
which he may have erected, in or on any 
house, gully, public drain, aqueduct, 
water-course or ghat or any property 
vested in the Commissioners”. Similarly 
the Commissioners may in exercise of 
the powers under Section 197 by issuing 
notice require the owner or occupier of 


“any house to remove or alter any projec- 


tion, obstruction or encroachment erected 
or placed against or in front of such house, 
if the same overhangs the road or juts 
into or in any way projecte or if it en- 
croaches into or upon any public drain. 
Section 198 which is relevant for the pur- 
pose of the present case is as follows:— 

“198. If the person on whom a notice 
has been Issued under Section 196, or Sec- 
tion 197 falls to comply with the requi- 
sition within eight days of the receipt of 
the same, 

Or if where a notice has been posted 
up under sub-section (2) of Section 196, 
the building, wall, fence, rail, post or 
other obstruction or encroachment is not 
removed within eight days of the posting 
up of the notice, 

the Magistrate may on the applica- 
tion of the Commissioners, order that 'the 
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obstruction, encroachment or projection 
be removed, or that the projection be al- 
tered, and thereupon the Commissioners 
may, notwithstanding an contained 
in Sections 359 to 363, remove such ob- 
struction, encroachment, or projection or 
alter such projection.” 

From the provisions of the aforeseid Sec- 
tion 198 it appears that after a notice in 
accordance with Section 196 or Sec. 197 
is served and the person on whom such 
notice is served fails to comply with the 
requisition made therein, then on an ap- 
plication being made by the Commis- 
sioners to the Magistrate. concerned, the 
Magistrate may pass an order directing 
the person concerned to rémove the ob- 
struction, eńcroachment, or projection, as 
the case may be, The learned counsel ap- 
pearing for the respondent hes submitted 
that there is nothing in Sections 196, 197 
or-in Section 198 from which it can be in- 
ferred that it is obligatory on the part of 
the Commissioners or the Magistrate con- 
cerned to issue a show cause notice to the 
person on whom the aforesaid notice has 
been issued asking him to remove the en- 
croachment in question. According to the 
learned counsel once the Commissioners 
are satisfied on the basis of the materials 
in their possession, it is open to them to 
ask the person who has made the en- 
croachment to remove the same and fail- 
ing which an application can be filed be- 
fore the Magistrate for exercise of the 
powers under Section 198 for a direction 
on the person who is said to have en- 
croached or made an unauthorised con- 
struction, to remove such objectionable 
portion of the construction. In my opin- 
ion, it is difficult to accept the contention 
raised on behalf of the respondent. If the 
said contention is accepted, it has to be 
held that at mo stage the person who is 
disputing the correctness of the assertion 
made on behalf of the Commissioners is 
to get an opportunity to show that he has 
not made any encroachment on any part 
of the Municipal land, Although the sec- 
tions in question do not say in so many 






sections specially under Section 198. The 
Magistrate has to issue notice to the per- 
|son against whom he proposes to pass an 


issue. ‘This requirement has to “be fulfilled, 
otherwise a person aggrieved. can. legiti- 
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mately urge that such orders are illegal 
having been passed in breach of the prins 
ciples of natural justice, 

5. . This aspect of the matter was 
considered by Lord Selborne in Spack- 
man v, Plumstead, District Board of Work 
((1885) 10 AC 229). and at page 240 it was 
observed— 


“No doubt, in the ae of special 


- provisions as to how the person who is to 


decide is to proceed, the law will imply 
no more than that- the substantial require- . 
ments of justice shall not be-violated. He. 
is not a judge in the proper sense of the 
word but he must give the parties an op- 
portunity of being heard before him and 
stating their case and their view. He must 
give notice when he will proceed with the 
matter, and he must act honestly and im- 
partially and not under the dictation of 
some other person or persons to whom 
the authority is not given by law.” 

Again in the case of Local Government 
Board v, Arlidge ((1915) AC 120) it was 
observed by the House of Lords.— 


“When the duty of deciding an ap- 
peal is imposed, those whose duty it is 
to decide it must act judicially. They must 
deal with the question referred to them 
without bias and they must give to each 
of the parties the opportunity of. ade- 
quately presenting the case made. The 
decision must be come to in the spirit and 
with the sense of responsibility of a tri- 
bunal whose duty it is to mete out justice, 
But it does not follow that the procedure 
of every such tribunal must be the samé,” 
Further in the case of Ramnath Prasad v. 
The Collector of Darbhanga (AIR 1955 Pat 
345) a Bench of this Court had to consi- 
der whether the Collector had to give an 
opportunity to the person concerned be- 
fore cancelling or suspending a licence 
under the Bihar and Orissa Excise Act. 
In that connection it was observed:— 

“Section 42 therefore grants power to 
the Collector or the prescribed authority 
to cancel or suspend a licence, But the 
statute does not presertbe what is the 
procedure that the Collector has to adopt 
before passing final order. In a case of 
this description when the statute is silent 
what procedure will the law imply? Even 
if the statute is silent there ig an obvious 
implication that some form of enquiry: 
roust be made, for the section requires the 
Collector to satisfy himself that there has 
been a breach of the conditions of the 
licence by the ‘holder or any of bis ser- 
vant, The Collector is bound as a matter 
of principle to give a fair opportunity to 
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the licensee of presenting his case. The 
Collector is under a duty to hear the mat- 
ter in a judicial spirit for the question at 
issue is a matter of proprietary or profes- 
sional right of an individual. The Collec- 
tor should for instance give a fair oppor- 
tunity to the licensee to meet a relevant 
statement made to his prejudice.” 

6. It is well known that autho- 
rities while passing administrative orders 
involving civil consequences have to act 
in consonance with the principles of na- 
tural justice. In the case of State of Orissa 
v. Dr. (Miss) Binapani Dei (AIR 1967 SC 
1269); A. K. Kraipak v. Union of India 
(AIR 1970 SC 150) and Erusian Equipment 
and Chemicals Ltd. v. State of West Ben- 
gal (AIR 1975 SC 266) it was pointed out 
by the Supreme Court that administra- 
tive orders involving civil consequences 
have to be passed only after observing 
the principles of natural justice, If such 
prinicples are to be observed in cases of 
administrative orders, it is difficult to 
conceive as to how the sald requirement 
is not to be read in Section 198 of the 
said Act. In view of Section 201 of the 
said Act any proceeding before the Magis- 
trate concerned shell be deemed to be a 
judicial proceeding and the order passed, 
if any, will be a judicial order. In my 
opinion, the learned Magistrate rightly 
gave show cause notice to the petitioner. 
Once he had issued notice to the peti- 
tioner to show cause and the petitioner did 
file the show cause, he should have also 
considered the materials produced on be- 
half of the petitioner in support of his 
case, that he had not made any unautho- 


rised encroachment and the constructions _ 


which he had made were in accordance 
with the plan approved by the Municipal 
authorities. Under the circumstances, I 
am left with no option, but to hold that 
the order of the learned Magistrate direct- 
ing the petitioner to remove the encroach- 
ment is liable to be set aside, 

T. In the result, the application is 
allowed and the order dated the 29th 
May, 1970 ie set aside. The learned Magis- 
trate is directed to fix an early date and 
then to hear the petitioner and to pass an 
order in accordance with law in light of 


observations made above. There will be 


no order as to costs. 
SHAMBHU PRASAD SINGH, J. :— 


I agree, . 
Petition allowed. 
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Abdul Latif and another, Appellants 
v. Mahadeo Lal and others, Respondents. 


A, F. A. D. No, 595 of 1971, D/- 19-11~ 
1975.* 


© (A) Civil P, C. (1908), 0.7, R. 7 — 
Power of Court to grant relief not prayed 
for — Suit for permanent injunction — 
Decree for possession —- Whether could be 
granted — Order for amendment of plaint 
— Whether proper and justified. (Specific 
Relief Act (1963), S. 38). 


Where in a suit merely for permanent - 
injunction against the defendants on the 
ground that the plaintiffs were in posses- 
sion of the land after purchase and thet 
the defendants had no right to interfere 
with possession, it is found that the suit 
for mere injunction is not maintainable in 
the absence of proof of possession of the 
plaintiffs and it is found thet they had ac- 
quired a part of the interest of the pro- 
perty and had not come into possession, 
the suit could not, in substance, be treat-_ 
ed as a suit for possession and the court 
will not grant a decree for possession to 
the extent of plaintiffs’ interest and per- 
manent injunction. The suit was not for 
declaration of the title of the plaintiffs or 
for grant of possession of the property. 


. The suit not being. for possession at 
all, the courts could not grant possession, 
more so in a suit which was framed only 
for the relief of permanent injunction 
where the very fact which the plaintiffs 
had to prove was their possession. 

(Para 10) 


Nor could it be just or fair to the 
other party to order amendment of the 
plaint, for that would change the very 
nature of the suit, and apert from that it 
would be necessary to give an opportunity 
to the defendant-to file a fresh written 
statement which could require a reconsi= 
deration of the entire matter de novo. It 
would therefore not be just and proper 
course to adopt. There does not eppear to 
be any circumstance in equity ag. well 
which should impel the Court to go to 
the length for allowing the plaintiffs to 
get the relief which they could have got 
by a different suit, but they did not ask 
for it, Case law ref, (Para 11) 


“(From decision of Raghubans Prasad, 
Addl. Sub-J., D/- 22-6-1971.) 


DT/ET/B42/76/VBB 


230 Pat. [Prs. 1-7] 


Cases Referred: Chronological Paras 
AIR 1962 Pat 296 = 1962 BLJR 261 6, 9 
AIR 1957 Pat 511 = ILR 36 Pat 273 6,9 
AIR 1954 All 191 = 1953 All LJ 687 6, 9 
AIR 1952 SC 47 = 1952 SCR 179 6, 9 
AIR 1952 Nag 202—1948 Nag LJ 627 6, 9 
AIR 1944 Pat 276 = 10 Cut LT 16 11 


Amala Kanta Chaudhary, for Appel- 
lants; K. P. Sinha, N. Saran, A. K. Verma 
and M. P. Bhartee, for Respondents, 


JUDGMENT :— This second appeal 
arises out of a suit for permanent injunc- 
tion which has been dismissed by both 
the courts below. 

2. The plaintiff appellants’ case 
‘was as follows: One Baij Nath Lal is seid 
to have been the raiyat of the suit plot 
as his self-acquired property. For some 
urgent necessities he is said to have sold 
this plot to his wife, Mossamat 
who in her turn sold it to her daughter, 
who again sold it to the plaintiffs, The 
plaintiffs, therefore, claimed to be in pos- 
session of the suit land after their pur- 
chase. It was said that the defendants 
were making false allegations leading to 
a proceeding under Section 107 of the 

“Code of Criminal Procedure and that they 
had set up defendant No. 4 to make a 
false claim to the land and the said de- 
fendant tried to construct a temporary 
shed: on thé portion of the land and hence 
the necessity of the suit for maintaining 
the status quo. 

3. The suit was contested by de- 

’ fendant No, 4 alone who claimed to be the 
purchaser of the said plot from defen- 
dants 1 to 3, the sons of the aforesaid Baij 
Nath Lal, According to him, the land was 
coparcenary property of Baij Nath Lal 
and hig sons and he purchased a major 
portion of the plot in question from those 
defendants and the remaining portion 

' from one Phulwanti to whom those defen- 
dants had sold that portion. His further 
case was that the sale deed executed by 
Baij Nath Lal in favour of Mossamat 
Kamli and his two sons was a farzi trans- 
action and that in spite of it all the three 
sons of Baij Nath had acquired the pro- 
perty. He, therefore, alleged adverse pos- 
session of himself and his predecessors- 
in-interest as against the plaintifie. He 

` thus claimed to be in possession in his 
own right and to have constructed certain 
rooms on the land. 


4. The trial court found that the 

_ sale by Baij Nath Lal was not to his wife 
alone, but also to defendants 2 and 3. It 
further found that her transferee, that is, 
her daughter, came to be in joint posses- 
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sion as a result of the sale to her which 
was valid to the extent of the interest of 
Baij Nath’s wife. It further found that de- 
fendant No, 4 had also acquired a good 
title by the sale to him made by defen- 
dants 2 and. 3, who were the original 
transferees from Baij Nath Lal, It, how- 
ever, found that the plaintiffs had not 
come in possession and on that ground dis- 
missed the suit. On the question of ad- 
verse possession it found against the de- 
fendants, 

5. The plaintiffs went up in appeal 
and did not challenge the other findings 
except, that with regard to the validity 
and effect of the sale deed and the ques- 
tion of maintainability of the suit. The 
lower appellate court found agreeing with 
the court below that the plaintiffs had 
acquired the interest of Mossamat Kamli 
to the extent of her share in the. property 
sold to her by Baij Nath Lal and the de- 
fendant No. 4, acquired the interest to 
the extent of the interest which defen- 
dants 2 and 3 had acquired by virtue of 
their sale deed, On the second: point again 
concurring with the trial court, it found 
that the suit for mere injunction was not 
maintainable in the absence of proof of 
possession of the plaintiffs. 

6. The only point which has been 
raised by learned counsel for the appel- 
lants in the second appeal is that the 
court having found that the appellants 
had acquired a part of the interest of the 
property and had not come into posses- 
sion, it should have decreed the suit to the 
extent of that interest for possession and 
granted permanent injunction in respect 
of that portion, In support of the argu- 
ment, it is said that plaintiffs’ title having 
been found, they were entitled to posses- 
sion and, therefore, there was no difficulty 
in the courts below decreeing possession 
upon their own findings. Learned counsel 
has placed reliance on a few decisions to 
support the proposition that even though 
the suit may be framed one way, tha 
court may grant a decree in respect of 
some relief which is not prayed for. They 
are Kedar Lal Seal v. Hari Lal Seal, (AIR 
1952 SC 47); Nathaniel Uraon v. Mahadeo 
Ureon (AIR 1957 Pat 511); Pandohi Ahir 
y. Faruq Khan (AIR 1954 All 191); Ganga- 
ram Ram Chandra v. Butru Sao, (AIR 
1952 Nag 202) and Tulsi Ahir v. Mosst. 
Sonia, 1962 BLJR 261 =: (AIR 1962 Pat 
298). 


` 7. On the other hand, it has been 
contended by learned counsel for the res- 
pondents that the suit being not one for 
possession, but merely for permanent in< 
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junction on the assumption of the plain- 
tiffs being in possession, it could not be 
decreed for possession for various reasons, 
Firstly, that the suit for possession at the 
present moment has become time-barred; 
secondly, that the plaintiffs came to court 
with the dishonest case of the sale of the 
entire property to them exclusively by an 
alleged exclusive owner; thirdly, that no 
petition for amendment of the plaint was 
filed at any stage upto the present day; 
fourthly, that the finding in respect of the 
case of the defendants that the sale deed 
by Baij Nath Lal was a farzi transaction 
is vitiated by non-considenation of the 
evidence in that respect, and because 
there is a wrong finding of the court to 
the effect that the respondents were not 
entitled to challenge the payment of con- 
sideration and, therefore, lastly a re- 
opening of the matter, if at all, would re- 
quire a reconsideration of the entire case 
and evidence on this point and fifthly, 
that it would change the very nature of 
the suit if such a decree were to be grant- 
ed and that would be causing great pre- 
Judice to the defendants. 

8. Now coming to the argument 
raised ‘by learned counsel, for the appel- 
lants it must be remembered that the 
basic facts alleged by him were thet the 
entire land had been sold by Baij Nath 
Lal to his wife alone, who sold it to his 
daughter who in her turn sold it to tha 
plaintiffs and consequently the plaintiffs 
came in possession, The courts were not 
asked to adjudicate upon any of these 
facts and declare the title of the plaintiffs 
or grant possession of the property. The 
suit was thus not for any of these pur- 
poses, It was framed merely as a suit for 
injunction against the defendants on the 
finding that they had no right to’ inter- 
fere with the possession of the plaintiffs. 
The question is whether such a suit could 
in substance be allowed to be treated as 
a suit for possession and. if the court in 
such circumstances could grant a decrea 
for possession? 

9. I may as well state at the out- 
set that the decisions on which reliance 
has been placed by learned counsel are 
entirely different on facts and the law 
laid down therein has no application to 
the present case. In AIR 1952 SC 47 (su- 
pra) the suit was in respect of a mort- 


gage where the plaintiff claimed to have. 


satisfied the mortgage and claimed to re- 
ceive the balance and the learned Judges 
held that in substance the plaintiff had 
asked for a mortgage decree though the 
plaint was inartistically drafted. There- 
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fore, though the plaintiff had not used the 
word ‘subrogation’ he had asked in sub- 
stance for a relief to which a subrogee 
would be entitled and, therefore, the 
learned Judges said that a claim could not 
be thrown out on a mere technicality of 
the pleading when -the substance of._ the 
plaint was there and no prejudice was 
caused to the other side. : 

In AIR 1957 Pat 511 (supra) the 
plaintiffs had sued for possession, they 
‘and the defendants being the descendants 
of common ancestors instead of granting 
a decree for ejectment, the court granted 
a decree for joint possession. 

In AIR 1954 All 191 (supra) again by 
the suit exclusive possession was . asked 
for, but joint possession was given, 

In AIR 1952 Nag 202 (supra) also it 
was a suit for exclusive possession of pro- 
perties belonging to the joint family and 
it was held that it could be turned into 
a suit for partition and possession of such 
share only as might be determined to be- 
long to the plaintiffs, ` d 

In 1962 BLJR 261 = (AIR 1962 Pat 
296) (supra) the suit was for a declaration 
that a sale deed executed by a female was 
not binding on the plaintiffs because it 
wes the coparcenary property. It was, 
however, decreed as a suit also on the 
basis of his reversionary right, the claim 
being said to be implicit in the plaint. 

It will thus appear firstly that the 
real question is whether the relief which 
the court is going to grant is one which 
in substance has been prayed for in the 
plaint and secondly whether it will cause 
any prejudice to the other party, 

10. Coming to the facts of the pre- 
sent case, firstly, no prayer for amend- 
ment of the plaint has been made nor was 
ever made. An amendment of‘the plaint 
would be obviously necessary for the 
simple reason that even though the courts 
below might have held that the plaintiffs 
got title by virtue of the sale deed, they 
were really not called upon to do so. The 
suit not being for possession at all, it is 
difficult to say how the courts could have 
granted possession, more so in a suit 
which wes framed only for the relief of 
permanent injunction where the very 
fact which the plaintiffs had to prove was 
their possession. 

11. The question which next arises 
ig whether in the absence of any prayer, 
in view of the arguments raised, should 
an amendment of the plaint be ordered 
for. In the circumstances of the present” 
case, I am inclined to the view that it will 
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er by suppressing certain facts which 
must have been within their knowledge 
in order to pain advantage. It was their 
case that the property had been sold by 
Baij Nath Lal to his wife alone, it appears 
from the sale deed itself that Baij Nath 
Lal had transferred it not only to his 
wife but even to his two sons defendants 
2 and 3 though not to his other son de- 


fendant No, 1. The appellants did not 


make out a case of being entitled only to 
a part of the property in spite of the sale 
deed and that is the reason why they did 
not invite the courts to adjudicate upon 
their title. There seems to be another 
reason for that, namely, avoidance of pay- 
ment of court-fees under Section 7 (iv) 
(c) of the Court-Fees Act on the market 
value of the suit land. It has been held by 
this Court in Prahlad Mohanti v. Prahled 
Chandra Das (AIR 1944 Pat 276) that 
where a person knowing all the facts 
comes to court on false averment, he is 
not entitled to any indulgence of having 
his plaint amended at the stage of second 
appeal. In- that case the plaintiff was en- 
titled to-eject the defendants under a 
right conferred by Section 52 of the Ben- 
gal Land Revenue Sales Act, but he did 
mot sue to eject the defendants on that 
‘ground, Therefore, the learned Judge said 
that the circumstance that his claim un- 
der Section 52 had become barred by time 
at the stage when the second appeal was 
heard was also one reason why the plain- 
tiff should not be granted the indulgence. 
e circumstances of the present case are 
similar and I respectfully concur in the 
view expressed by the learned Judge. 
ere is yet another reason for not allow- 
ing this prayer. It appears that the court 
below did not consider the entire evidence 
in respect of the question as to whether 
the deed executed by Baij Nath Lal in 
favour of his wife and two sons was a 
farzi transaction, The court below has said 
wrongly that ‘the plea of the defendants 
was not that it was farzi in the sense of 
being a benami transaction, but what has 
been alleged by him is that the deed was 
not acted upon”, and further that “as for 
the question of passing of consideration... 
...... he (defendant) is a third party to the 
transaction and hence his challenge about 
passing of consideration cannot be ac- 
cepted”. Here the defendant was undoubt- 
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edly challenging the transaction as a sham 
and colourable farzi transaction without 
any consideration. True, generally speak- 
ing a third party is not entitled to raise 
the question but where the allegation is 
that a deed is farzi the question of pass- 
_ing of consideration is a relevant one and 
the question regarding the farzi charac- 
ter of a document can be raised not only 
by the parties to the document, but also 
by a third party and in such cases un- 
doubtedly even a third party can show 
absence of consideration for the purpose 
ef holding the deed to be a farzi one. If 
at all, the court below could have granted 
the decree as contended by learned coun- 
sel for the appellants in the absence of 
the consideration of the question of farzi 
that would have been of no avail and 
liable to be set aside by this Court, If this 
Court grants the indulgence to the plain- 
tiff appellants, this matter will have to 
be gone through afresh. In fact, as I have 
said earlier, the nature of the whole suit 
would change and apart from that it 
would be necessary to give an opportunity 
to the defendant respondents to. file a 
fresh written statement which would re- 
quire a reconsideration of the entire mat- 
ter de novo. In the circumstances of the 
present case, it would not be a just and 
proper course to adopt. Lastly, it was 
open to the plaintiff appellants to file a 
suit for possession for they knew very 
well that they were transferees from only 
one of the persons to whom the original 
transfer had been made by Baij Nath Lal. 
It is thus obvious that it was a deliberate 
act not to frame the suit in that manner . 
and such a suit will now be barred by law 
of limitation, It is also obvious that they 
valued the suit only on the relief of in- 
junction at the sum of Rs. 200 and paid 
court-fees thereon even though their sale 
deed showed that they had purchased the 
same for a sum of Rs. 800. Therefore, the 
question of valuation also will have to be 
determined afresh. To conclude, there 
does not appear to be any circumstance in 
equity as well which should impel the 
Court to go to this great length for allow- 
ing the plaintiffs to get the relief which 
they could have got by a different suit, 
but they did not ask for it. 

12. For the reasons aforesaid, the 
contention of learned counsel is untenable 
in the circumstances of the present, case. 
This appeal is accordingly dismissed. In 
the circumstances of this case, however, I 
will not make any order as to costs of 


this appeal. 
f ____._ Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND 
UDAY SINHA, JJ. 

Uday Kumar, Appellant v. The State 
of Bihar, Respondent. 

A, F. O. O, No. 42 of 1975, D/- 3-10- 
1975.* i 

(A) Bibar Public Land Encroachment 
Act (1956), Ss.3 and 6 — Order under 
S. 6 — Absence of notice in prescribed 
form — Party receiving notice injuncting 
him from proceeding with encroachment 
— Party showing cause being heard — 
Absence of notice in prescribed form not 
fatal — Order under S. 6 cannot be said 
to be without jurisdiction, AIR 1931 Cal 
476 and AIR 1914 PC 129, Rel. on, 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1931 Cal 476 = 35 Cal WN 9 5 
AIR 1914 PC 129 = 41 Ind App 251 5 

Basdeo Prasad, Radha Mohan and 
Mrs. Renuka Sharma, for Appellant; Md. 
Khaleel and Yadu Vanch Giri, for Res- 
pondent. 

JUDGMENT :— This appeal is direct- 
ed against an order under Section 6 of the 
Bihar Public Land Encroachment Act, 
1956 (hereinafter referred to as ‘the Act’) 
directing the appellant to remove the en- 
croachment from a piece of land measur- 
ing 25 ft.X30 ft. that is, 750 sq. ft. in area 
to the north of the Elphinston Cinema 
House and to the south of the premises 
occupied by the Patna Electric Supply 
Undertaking in the City of Patna to the 
north-east of Gandhi Maidan by the 15th 
of March, 1975. 

2. The proceeding, it appears, was 
started at the instance of the Deputy Col- 
lector incharge Land Reforms, Patna, 
end was registered as Land Encroachment 
Case No. 116 of 1974-75. According to the 
authorities the sald land belonged to Khas 
Mahal of the Government and the 
petitioner had encroached upon it with- 
out any settlement from the Government. 


3. The case of the appellant was 
that he had taken settlement of that piece 
of land from the authorities of the Patna 
Municipal Corporation and had paid a sum 
of Rs, 1687.50 paise. He claims that: the 
land is flank of a road and, as such, the 
Patna Municipal Corporation had autho- 
rity to settle it with the appellant, The 
learned Deputy Collector Incharge Land 


*(From order of Dy. Collector, Incharge 
Land Reforms, Patna, D/- 7-3-1975.) 
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Reforms has rejected this plea of the ap- 
pellant and held that as the land belonged 
to Khas Mahal, the Patna Municipal Cor- 
poration could not settle the land with 
the appellant and on the basis of that 
settlement the appellant could not claim 
any right to the land, Accordingly, he has 
passed the order which is the subject- 
matter of this appeal. ` 

4, Mr. Basdeo Prasad, appearing 
on behalf of the appellant, has urged two 
points in support of the appeal, Firstly, 
he has submitted that in a case like the 
present one where the settlement was 
made in favour of the appellant by the 
Corporation—a statutory authority, the 
Act was not applicable and, at any rate, 
a proceeding under the Act could not be 
initiated without making the Patna Muni- 
cipal Corporation a party to the proceed- 
ing. He has also contended that in view 
of the provisions of Section 79 of the 
Patna Municipal Corporation Act, 1951 
(hereinafter referred to as ‘the Corpora- 
tion Act’) the Patna Municipal Corpora- 
tion has authority to settle the land with 
the appellant, and, if there was any dis- 
pute with regard to the title of the land, 
that could be decided only by the Collec- 
tor of the district as provided in Section 
75 of the Corporation Act. Section 79 of 
the Corporation Act exempts private | 
property or property vested in other 
local authority, but, according to the case 
of the respondent-State, this property be- 
longs to the State and thus vested in it. 
Mr, Prasad attempted to urge that as the 
property was part of a street, it will come 
under clause (a) of Section 79. On the 
materials on the record, we are not satis- 
fied that the land settled with the appel- 
lant is a street or part of a street. From 
the petition filed by the appellant which 
has been made Annexure 3 to the memo- 
randum of this appeal, it appears that he 
himself described the land settled with 
him as lying to the north of the Elphin- 
ston Cinema and south to the ` premises 
occupied by the Patna Electric Supply 
Company, He did not claim in that peti- 
tion that it was a street ora road or a 
flank of a road or street. It is, therefore, 
not possible to accept the contention of 
Mr, Basdeo Prasad at the appellate stage 
that the land settled with the appellant 
was a street. On behalf of the State, an 
extract from the Patna City Municipal 
survey records has been filed showing 
that the land in dispute was recorded as 
the land of the Secretary of State for 
India in Council. Extracts from the survey 


‘records of rights have also been filed 
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which show that the land was recorded as 
belonging: to Kaishar-Hind. From the 
documents, it appears that the property 
was vested in the State, Section 9 of the 
Act lays down 

pO Where the land is recorded in 
any public or other official book, register 
or record or survey under the Bengal 
Survey Act, 1875 (Bengal Act V of 1875), 
or other local or special law as belonging 
to the Government, local authority, pub- 
lic undertaking, educational institution 
or railway company...... the burden of 
proving that the land is not public land 
or has ceased to be public land shall lie 
on the person who raises such a defence”, 
In the circumstances, it was for the appel- 
lant to prove that the land belonged to 
the Patna Municipal Corporation and the 
appellant has not been able to discharge 
the onus. So far as Section 75 of the Cor- 
poration Act is concerned, that applies 
only to Municipal street, park or market. 
It has already been held that the land in 
dispute is not a Municipal street and it is 
not the case of the appellant that itis a 
Municipal park or market. That section 
cannot apply to this land. Accordingly we 
find no substance in this contention of Mr. 
Prasad. 


5. Mr, Prasad has secondly con- 
tended that as the procedure laid down 
under the Act was not followed, the order 
is bad. In support of this contention, he 
has drawn our attention to Section 3 of 
the Act which provides for a notice in a 
prescribed form requiring the person who 
has encroached to show cause on a date to 
‘be specified in the notice why “encroach- 
ment shall not be removed” and that 
“such date shall not be less than thirty 
days from the date of the service of the 
notice”, He has also drawn our attention 
to Sec. 6 of the Act which lays down that 
“after hearing the persons concerned and 
_ taking other evidence, if any, under Sec- 
tion 5 and after making such further en- 
quiry as he deems necessary, the Collec- 
tor may, as the circumstances of the case 
require” pass ordera of the nature con- 
templated under that section. According 
to the own case of the appellant, he did 
appear in the proceeding after a notice 
upon him was served injuncting him from 
proceeding with the ‘encroachment any 
further and he filed a show cause. That 
show cause has already been referred to 
and, ag stated earlier, has been made An- 
nexure 3 to the memorandum of appeal. 
It was show cause meant not only to ob- 
ject to the order of injunction but it was 
a show cause to the proceeding for en~ 
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croachment itself. In the circumstances, 
it is not open to the appellant to urge that 
the proceeding is bad for want of notice. 
It is well settled that if a person appears 
In a proceeding and actively participates 
therein, it is not open to him to urge that 
the proceeding is without jurisdiction for 
want of notice, If any authority is needed, 
reference may be made to the well-known 
judgment of Rankin, C. J. in Chandra 
Nath Bagchi v. Nabadwip Chandra Dutt 
(AIR 1931 Cal 476). In spite of the judg- 
ment of the Privy Council in Raghunath 
Das v. Sundar Das Khetri (AIR 1914 PC]: 
129) that in the absence of a notice under 
Order 21, Rule 22 of the Code of Civil 
Procedure the sale will be held without 
jurisdiction, it was held in the aforesaid 
case by Rankin, C, J. that as the judg- 
ment-debtor after receiving notice under 
Order 21, Rule 66 had appeared in the 
execution proceeding and participated 
therein, he could not urge that the sale 
was bad for want of notice under Order 
21, Rule 22 of the Code. The appellant, 
therefore, cannot claim in thia case that 
the order is without jurisdiction as no 
notice required by sub-section (1) of Sec- 
tion 3 of the Act wes issued or served 
upon him, The a t also cannot make 
a grievance that Section 6 of the Act was 
not complied with for it appears from 
the order itself that the appellant was 
fully heard before the order was passed 
and all the contention advanced on his 
behalf have been considered in the order, 
It is not the case of the appellant that he 
wanted to lead any evidence and he was 
refused the opportunity to lead euch evi- 
dence, Therefore, there has been no vio- 
lation of Section 6 of the Act and the 
order of the Deputy Collector Incharga 
Land Reforms who is a Collector within! 
the meaning of the term as defined in the 
Act cannot be held to ‘be bad. Thus, there 
is no substance in this contention either. 
6. In the result, the appeal fails 
and is dismissed but in the circumstances 
of the case without casts, 
Appeal dismissed, 
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Smt. Sendhya Devi, Petitioner v, The 
State Transport Appellate Tribunal and 
others, Respondents, : 

Civil Writ Jur. Case No. 1089 of 1975, 
D/- 30-9-1975. 
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_ £876 Sandhya Devi v, S. T. A. Tribunal 


(A) Motor Vehicles Act (1939), S. 46 
— Application for stage carriage permit— 
Signature by person authorised by appli- 
cant — Effect. (Bihar Motor Vehicle Rules 
(1940), R, 48 (a), (2) General Clauses Act 
(1897), S. 3 (56) — Word “sign” — (3) Li- 
mitation Act (1963), S. 19; (4) T. P. Act 
(1882), S. 59). 

Where a person authorises another to 
sign for him, the signature of the person 
so signing is the signature of the person 
authorising him. This rule, however, is 
subject to the condition that where the 
statute requires personal signature then 
the signature by the agent will not fulfil 
the requirements, There is nothing in the 
Motor Vehicles Act or the Bihar Motor 
Vehicle Rules which prescribes that this 
signature or thumb impression of the ap- 
plicant should be his own and that it can- 
not be put by his authorised agent, (1902) 
ILR 24 All 319 (FB) and (1886) 32 Ch D 
337 and AIR 1940 Pat 6, Rel. on. 

(Paras 7 & 8) 

Basudeo Prasad, Radha Mohan Pra- 
ead, Amla Kanta Chaudhary and Ram 
Priya Sharan Singh, for Petitioner: K. D. 
Chatterji and K. N. Keshava, for Respon- 
dents, 

Cases Referred: Chronological Paras 
AIR 1940 Pat 6 = 20 Pat LT 927 6 
(1902) ILR 24 All 319 = 1902 All WN 127 

6 


(FB) 
(1886) 32 Ch D 337 = 55 LJ Ch 540 6 

S. ALI AHMAD, J.:— This applica- 
ton under Articles 226 and 227 of the 
Constitution of India hes been filed pray- 
ing to quash Annexure 3, the order dated 
10th April, 1975, passed by respondent 
No. 1. Another prayer that has been made 
in the application is to issue a direction 
restraining respondents Nos, 1 and 2 from 
interfering, in any way, with the perma- 
nent stage carriage permit granted to the 
petitioner for the route Atwahi to Bakhri 
via Chatar and Khagaria covering a dis- 
tance of 29 miles, 

2. The relevant facts for appre- 
ciation of the points raised in the case are 
that the East Bihar Regional Transport 
Authority (respondent No. 2) made ad- 
vertisement inviting applications for the 
grant of a permanent stage carriage per- 
mit in respect of the route Atwahi to 
Bakhri via Chatar and Khagaria. In res- 
ponse to the aforesaid advertisement, four 
persons, including the petitioner and res- 
pondents Nos, 3 and 4 made applications 
- in prescribed forms. All the four applica- 
tions for the grant of the permanent stage 
carriage permit were published in the 
Bihar Gazette on 6th December, 1972, in- 
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viting objections to the same within . 30 
days from the date of the publication, No 
objection to any of the applications’ was 
filed, The East Bihar Regional Transport 
Authority held its meeting on 8th August, 
1974, and considered the four applications 
for the grant of the aforesaid permit. 
After considering the respective claim of 
the applicants, the Regional Transport 
Authority granted the permit to the peti- 
tioner as, in its opinion, the claim of the 
petitioner was superior to the other three 
applicants. A copy of the decision grant- 
ing the permit to the petitioner has been 
made Annexure 2 to this writ application. 
A perusal of Annexure 2 shows that the 
fact that the petitioner was a new-comer 
to the profession and had offered 1974 
model-bus within two months or 1971 
model bus within one month influenced 
respondent No, 2 to grant the permit to 
the petitioner. In pursuance of the deci- 
gion, a permanent stage carriage permit 
was granted to the petitioner subject to 
the condition that she would place papers 
of 1974 model bus within two months 
from the date of the order, Both respon- 
dents Nos, 3 and 4 being aggrieved by the 
order granting the permit to the peti- 
tioner filed separate appeals before res- 
pondent No. 1. The appeal of respondent 
No. 3 was numbered as Transport Appeal 
No. 100 of 1974, while that of respondent 
No. 4 was numbered as Transport Appeal 
No. 99 .qf 1974. The two appeals were 
heard together and have been disposed of 
by a common order (Annexure 3), By this 
order, respondent No, 1 dismissed Trans- 
port Appeal No. 99 of 1974 filed by res- 
pondent No. 4 but allowed Transport Ap- 
peal No. 100 of 1974 filed on behalf of res- 
pondent No. 3 and directed that the per- 
mit be granted to respondent No. 3, Jogen- 
dra Singh. The petitioner assails this 
order, 


3. Before I discuss the arguments 
advanced by learned counsel for the par- 
ties, it will be profitable to mention some 
facts as mentioned in the order (Annexure 
3) passed by respondent No. 1. The. 
grounds on which Transport Appeal No. 
100 of 1974 was allowed by respondent No. 
1 were that respondent No. 1 was doubt- 
ful as to whether the petitioner herself 
was an applicant for the permit in ques- 
tion or the permit which was granted in 
her name was actually meant for her son. 
It may be mentioned here that the son for 
the first time was made a party-respon- 
dent in the appeal before respondent No. 
1. The basis for the doubt entertained by 
respondent No, 1 was that Sandhya Devi 
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herself did not sign or put her left hand 
thumb impression on the application for 
the grant of the permanent stage carriage 
permit but her son signed as Sandhya 
Devi for her. Another fact worth men- 
tioning is that the East Bihar Regional 
Transport Authority was reconstituted by 
a Gazette notification on 6th August, 1974 


but the order granting the permit to the. 
petitioner was passed on 8th August, 1974. - 


4. Mr, Basudeva Prasad, learned 
counsel appearing for the petitioner sub- 
mitted that the mere fact that Sandhya 
Devi, herself did not sign the application 
for the grant of the permit will not lead 
to the conclusion that she herself was not 
the applicant. He also submitted that San- 
dhya Devi, the -petitioner, at the rele- 
vant time was ill and weak and, as such, 
was not in a position to put her signature 
on the application. She, under the cir- 
cumstances, authorised her son to sign on 
her behalf and, as such, the signature put 
by her son should be deemed to be her or 
at least on her behalf. He also submitted 
that an affidavit stating the circumstance 
under which Sandhya Devi, the petition- 
er, authorised her son to put her signa- 
ture on the application was filed before 
respondent No. 1 but the same has not 
been considered at all by it. 


5. Mr. K. D. Chatterji, learned 
counsel appearing on behalf of respon- 
dent No. 4, on the other band, submitted 
that admittedly the petitioner neither 
signed the application nor put her thumb 
impression on it and as such the applica- 
tion did not comply with the requirements 
of law. The application, therefore, should 
not have been considered: According to 
him, the signature of Sandhya Devi made 
by her son has no existence in law. I pro- 
pose first to deal with the question as to 
whether the signature of the petitioner 
- could, in law, be made by her son. 

6. Under the General Clauses Act, 
1897, ‘sign’ has been defined as such— 

_ "'Sign’ with its grammatical varia- 
tions and cognate expressions, shell, with 
reference to a person who is unable to 
write his name, include ‘mark’ with its 
grammatical variation and cognate ex- 
pressions.” , 

This definition is not very helpful to de- 
cide the question; There are certain deci- 
sions, however, which have considered 
this aspect of the matter. The case of 
Whitley Partners Limited, ((1886) 32 Ch D 
337) is the leading case. In that case one 
Mr. Callan verbally authorised Mr. Oak- 
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ley to sign on his behalf the memorandum 
of association of the Company. Mr, 
Oakley on the basis of the authority given 
to him signed the name of Callan to the 
memorandum without his name appearing 
on it, The company was going through the 
process of winding up. Callan was put on 
the list and applied to have his name re- 
moved on the ground that he had never 
signed the memorandum nor agreed to 
take the share, On these facts, it was held 
by Cotton, L. J., “that there being no- 
thing in the Companies Act, 1862, to show 
that the Legislature intended anything 
special as to the mode of signature of the 
memorandum the ordinary rule applied 
that signature by an agent is sufficient”. 
A similar question arose in the case of 
Deo Narain Rai v. Kukur Bind, (1902) ILR 
24 All 319 (FB), Stanley, C, J., on a consi- 
deration of the different cases cited in the 
case, came to the conclusion that ‘it was 
not imperatively required by Section 59 
of the Transfer of Property Act, 1882, that 
a mortgage, where the principal money 
secured is Rs, 100 or upward, shall be 
signed by the mortgagor with his own 
hand, or by an agent specially appointed 
in that behalf. If the mortgagor is illite- 
rate, it is a good signature if in the pre- 
sence and at the request of the mortgagor, 
some other person signs the mortgagor’s 
name on his behalf as executant of the 
document’. This Court in the case of Ram-« 
jan Ali v. Khawaja Meer Ahmad Sethi 
(ATR 1940 Pat 6) had the occasion to con- 
sider as to what constitutes a ture 
within the meaning of’ Section 19 of - the 
Limitation Act. Fazl Ali, J., on a conside+ 
tation of the cases of different High 
Courts of India, came to the conclusion 
that it was not necessary that the name 
should be written by the debtor himself 
According to the learned Judge, it was 
sufficient, if it was written by a person 
acting with authority to write his name 
and to acknowledge the debt in question, 
On the basis of the authorities mentioned 
above, it can be safely said as a proposi- 
tion of law where a person authorises aù- 
other to sign for him, the signature of the 
person so signing is the signature of the 
person authorising him, This rule, how- 
ever, is subject to the condition that 
where the.statute requires personal signa- 
ture then the signature by the agent will 
not: fulfil the requirements, 


7. In the case before me, I have, 
therefore, to see as to whether the rule 
requires the personal signature of the ap- 
plicant. Rule 48 (a) of the Bihar Motor 
Vehicles Rules runs as follows:— 
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“Every application for a permit in 
respect of a transport vehicle shall be in 
one of the following Forms, that is to 
say— 

(i) in respect of a particular stage car- 
riage in Form P. St. 1. A. 

(ii) in respect of a service of stage 
carriage in Form P. St, S. A. . 

(iii) in respect of a particular contract 
carriage in Form P. Co, P. A. 

(iv) in respect of a casual 
carriage in Form P, Co. S. A. 

(v) in respect of a private carrier’s 
permit in Form P, Pr. C. A. : 

` (vi) in respect of a public carrier’s 
permit in Form P. Pu, C. A. 

(vii) in respect of a temporary per- 

mit in Form P. Tem, A. 


contract 


and shall be addressed to the Secretary of 


the Authority at the regular office of the 
Authority.” 

Towards the end of the form so prescrib-~ 
ed, there is a column for signature or 
thumb impression of the applicant. There 
is nothing either in the Act or in the Rules 
which prescribes that this signature or 
thumb impression of the applicant should 
be his own and that it cannot be put by 
his authorised agent. In that view of the 
matter, the fact that the petitioner, San- 
dhya Devi, did not put her signature per- 
sonally on the application is not generally 
such as not to be considered at all, Con- 
sideration of the application, therefore, 
RA respondent No, 2 was valid and justi- 


8. The finding recorded by res- 
pondent No. 1 with regard to the fact that 
the petitioner was not the real applicant 
cannot be sustained because the Chair- 
man, State Transport Appellate Tribunal, 
seems to have been under the impression 
that the signature of the petitioner put by 
her son will lead to the inference that she 
was not the real applicant. This, in my 
opinion, cannot be a correct inference, 
There was no bar on her to authorise her 


son to sign on her behalf. If on the basis 


of other materials on the record, the 
learned Chairman felt some doubt regard- 
ing the genuineness of the application, he 
should have given an opportunity to the 
petitioner to show that the petitioner was 
the real applicant. In fact, affidavits were 
filed but they have not been at all consi- 
dered, In that view of the matter, the 
finding of the Chairman cannot be sus- 
tained and the case has to be sent back on 
remand, 

9. Mr. K. D. Chatterji, appearing 
for respondent No. 4 argued that the per- 
manent permit was granted by the East 
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Bihar Regional Transport Authority on 
8th August, 1974 when the Committee had 
been reconstituted on 6th August, 1974 
itself. He, therefore, contended that the 
East Bihar Regional Transport Authority, 
Bhagalpur, had no jurisdiction to grant 
the permit on that day to the petitioner. 
He, therefore, prayed that the matter 
should be sent back to the East Bihar Re- 
gional Transport Authority itself, I would 
have acceded to this request, but it ap- 
pears that the reconstituted East Bihar 
Regional Transport Authority held its 
meeting on 19-9-1974 and approved the 
proceedings and action taken on 8-8-1974 
by the then Eest Bihar Regional Trans- 
port Authority, The permit to the peti- 
tioner was granted on 8-8-1974. Therefore 
the reconstituted East Bihar Regional 
Transport Authority approved the grant 
of the permit to the petitioner. In. that 
circumstance, I do not think it will be 
useful to send the matter again to the East 
Bihar Regional Transport Authority. 

10. On the facts and in the cir- 
cumstances of the case, the application is 
allowed and the order as contained in An- 
nexure 3 to the writ petition is quashed 
and the case is sent back to respondent 
No. 1, the State Transport Appellate Tri- 
bunal, who, after hearing the parties, will 
decide the appeal in accordance with law 
and in light of the observations made 
above. The result of the appeal will abide 
the costs of this application, Hearing fee 
is fixed at Re, 150. 

SHAMBHU PRASAD SINGH, J. :— 
I agree, i 

Petition allowed, 
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Keshar Sao, Petitioner v. Hiralal] and 
others, Opposite Parties, 


Civil Revn. No. 1128 of 1974, D/- 
17-9-1975." ` 

(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11-A 
— Suit for eviction of tenant on ground 
of default in payment of rent — Suit dis- 
missed on finding that there was no de- 
fault — On appeal, application made un- 
der S. 11-A for deposit of rent — Period 
of arrears for which deposit can be direct- ; 


*(Against order of Sharda Ranjan Simha, 
Dist. J., Gaya, D/- 12-7-1974.) 


DT/DT/B52/716/HGP 
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ed — Question of limitation if and when 
arises, (Limitation Act (1963), Art. 137). 

Although no order can be made on an 
application under S, 11-A directing a ten- 
ant to make any deposit prior to the in- 
stitution of a suit, there is no limitation 
on the ground of the duration of the suit 
or the appeal. If the suit or its continua- 
tion in appeal is for more than three years 
even, there is no bar for allowing all the 
arrears of rent accrued due during this 
entire intervening period on an applica- 
tion under S. 11-A. Therefore, there is no 
impediment in the way of the Court of 
appeal to make such an order, and the 
question of limitation does not arise at all. 
AIR 1975 Pat 283 (FB), Foll. (Paras 5, 6) 
Cases Referred: Chronological Paras 
ATR 1975 Pat 283 = 1975 BLJR 66 (FB) 4 
ATR 1973 Pat 60 = 1972 BLJR 818 3 
AIR 1973 Pat 361 = 1974 BLJR 531 4 

Awadh Kishore Prasad, for Petition- 
er; Shivanand Pd. Sinha, for Opposite 
Party No, 1, 


ORDER :— In this application under 
Section 115 of the Code of Civil Procedure 
by the defendant, the correctness of the 
order passed under Section 11-A of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 (briefly. the ‘Act’) 
by the Court of appeal below is under 
challenge on the ground of limitation. 


2. A suit for eviction of the defen- 
dants on ‘the ground of default in making 
payment of rent for the premises in ques- 
tion was instituted by two plaintiffs. In 
the trial Court, the suit was dismissed on 
a finding that the tenants had not made 
any default in payment of rent and were, 
therefore, not liable to eviction. In the 
trial Court, no application under Section 
11-A of the Act was made. 


3. Against the judgment of the 
trial Court, an appeal has been filed be- 
fore the District Judge, Gaya, by only one 
of the heirs of the deceased plaintiff No. 1, 
making the other plaintiffs as respondents. 
In the appeal, an application under Sec- 
tion 11-A of the Act was made on 8-2- 
1974 by the appellant opposite party No, 1 
for an order on the tenant petitioner to 
deposit the entire arrears of rent as well 
as the current and future rents. One of 
the grounds on which the prayer was con- 
tested by the petitioner was that no order 
could be made with respect to the arrears 
which had become barred and were not 
legally recoverable. The learned District 
Judge, however, has directed the petition- 
er “to deposit arrears of rent and also to 
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pay the current rent as stipulated under 
the law.........” Placing reliance upon an 


earlier decision of this Court in the case 
of the Managing Committee v. Tripurary 
Charan Palit (AIR 1973 Pat 60) which then 
held the field, he negatived the objection 
of the petitioner on the question of limi- 
tation. 

4. Mr. Awadh Kishore Prasad ap- 
pearing for the defendant petitioner has 
challenged the order of the learned Dis- 
trict Judge on the question of limitation. 
The earlier view of this Court, no doubt, 
was that the question of limitation did not 
arise while passing orders under Section 
11-A of the Act, A Division Bench of this 
Court in the case of Sashadhar Das v. 
Harihar Prasad (AIR 1973 Pat 361), how- 
ever, took a different view and held that 
the expression “arrears of rent” in Sec- 
tion 11-A meant "arrears of rent lawfully 
payable”, expressly overruling the earlier 
view of this Court expressed in various 
Single Judge decisions, According to the 
view of the Division Bench, “only such 
arrears of rent accrued due prior to the 
institution of the suit may be ordered to 
be deposited which can be legally recover- 
ed by the landlord and is not barred by 
any law. The question again fell for con- 
sideration before a Full Bench of this 
Court in the case of Ram Nandan Sharma 
v. Mst. Maya Devi, 1975 BLJR 66 = (AIR 
1975 Pat 283) (FB) Chief Justice, Unt- 
walia (now a Judge of the Supreme Court) 
who delivered the main judgment on be- 
half of the Full Bench, held, overruling 
the aforesaid Bench decision of this Court 
in the case of Sashadhar Das that no 
arrears of rent in respect of any period 
prior to the institution of the suit can be 
directed to be deposited under this sec- 
tion, inasmuch as the legislature by pro- 
viding a period of fifteen days for deposit 
of rents in arrears as also rent month by 
month did contemplate arrears of rent 
accruing due during the pendency of the 


suit only and not prior to it, As Hon’ble 


Mr. Justice Untwalia was himself a party 
to the various earlier decisions of this 
Court taking the view that there was no 
period of limitation, he expressed ‘himself 
2 paragraph 14 of the judgment as fol- 
ows: 


“On a careful and deep study of the 
matter I revise my opinion, specially on a 
comparison of the provisions of the Bihar 
Act with those of the other State Acts. If 
the period of arrears of rent under Sec- 
tion 11-A of the Bihar Act is cut down to 
that: of the pendency of the suit, the dif- 
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ficulty of limitation would not arise at 
all.” . e Re a 


‘His Lordship refused to decide as to whe- 
ther to an application under Section 11-A 
of the Act, Article 137 of the Limitation 
Act, 1963, providing a period of three 
years from the date of accrual of the 
right to apply, applied. He, however, indi- 
eated his doubt to the application of this 
Article.to such an application for the rea- 
son that “the section in terms permits fil- 
ing of such an application at any stage of 
the suit”. His Lordship overruling the 
Bench decision of this Court in the case of 
Sashadhar Das further observed: 

“I respectfully agree with the dis- 
tinction, made by Shambhu Prasad Singh, 
J., in Sashadhar Das’s case between provi- 
sions like Section 11-A of the Bihar Act 
and Section 114 of the Transfer of Pro- 
perty Act; in the latter, on payment of 
the barred debts, the tenant is relieved of 
forfeiture of the lease. -CI may, however, 
add that I do mot accept as correct......... 
that a barred debt is not lawfully pay- 
able.” < Bela ae 
K, B. N. Singh, J. while agreeing with 
the main judgment delivered by Chief 
Justice Untwalia, added a few words of 
his own in the aforesaid Full Bench deci- 
sion as follows: 

“I also wish to add that filing of an 
application under Section 11-A of the 
Bihar Act is not circumscribed by any 
period of limitation, and all arrears of 
rent accruing during’ the pendency of the 
suit, which expression in certain circum- 
stances, may mean pendency of appeal or 
appeals, as observed by his Lordship the 
Chief Justice, can be ordered to be depo- 
sited.” 


Tt has again been observed: 

“In my opinion, by providing for 
filing of an application under Section 11-A 
to be filed “at any stage of the suit” the 
Bihar Legislature intended such an appli- 
cation to be not circumscribed by way of 
limitation. The Bihar Buildings (Lease, 
Rent and Eviction) Control (Amendment) 
Act, 1955 (Bihar Act III of 1955), which 
incorporated Section 11-A in the Bihar 
Act (Biber Act III of 1947), having been 
assented to by the President of India un~ 
der Art. 254 (2) of the Constitution, its 
provisions will prevail, even if Art. 137 of 
the Limitation Act were to cover such ap- 
plication.” ote. aed 
l 5, On a careful consideration of 
the decision of the Full Bench of -this 
Court, relevant portions of which have 
‘been extracted ‘earlier, in my opinion, the 
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said decision lays down that although no 
order can be made on an application un- 
der Section 11-A of the Act directing a 


` tenant to make any deposit prior to- the 


institution of a suit, there was no limi- 
tation on the ground ‘of the duration of 
the suit or the appeal. In other words, if 
the suit or its continuation in appeal is 
for more than three years even, there is 
no bar for allowing all the arrears of rent 
accrued due during this entire interven- 
ing period on an application under Sec- 
tion 11-A. 

6. . The learned District Judge in 
the present case, however, has not deter- 
mined the period for which the rent was 
in arrears which the tenant respondent 
No. 1 before him was to deposit, As al- 
ready said above, the suit of the plaintiff 
on merits has failed in the trial Court in 
which, default in making the payment 
prior to the institution of the suit was 
alleged. The learned District Judge per- 
haps intended to direct the defendant pe- 
titioner to make the deposit for that 
period as well. That could not be allowed 
as the said period also fell prior to the 
institution of the suit, apart from the 
finding of the trial Court, The question 
arises as to whether, if an application is 
made in an appeal by the landlord, can an 
order under Section 11-A be made with 
respect to the entire period during which 
a suit has remained pending? As already 
discussed above, in view of the decision of 
the Full Bench, there is no impediment in 
the way of the Court of appeal to make 
such an order, as the question of limite- 
tion does not arise at all. I would, accord- 
ingly, hold thet the period of arrears in 
this case will be the period right from the 
date of the institution of the suit till the 
date of the order by the Court of appeal 
below and not earlier to that, as that is 
the period of the pendency of the suit 
within the meaning of the decision of the 
Full Bench. 

T. The records of the trial Court 
have not been forwarded, but as stated by 
Mr, Awadh Kishore Prasad on the basis 
of the certified copy of the decree of the 
trial Court that the suit was instituted on 
26-9-1967, the petitioner must deposit the 
arrears from the said date till the month 
of August 1975, at the rete of Rs, 16 per 
month, within a period of two months (as 
agreed to by Mr. Shivanand Pd, Sinha, 
appearing for the plaintiff-opposite party 
No. 1). He must also go on depositing the 
rents accruing due every month punctu- 
ally by the 15th day of the each succeed- 
ing month as contemplated under Section 
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L1-A of the Act, failing which his defence 
against ejectment will stand struck off. 
As the hes been preferred before 


the District Judge by only one of the land- - 


fords, the learned District Judge will con- 
aider the desirability of permitting him to 
withdraw the said amount. He may pass 
an appropriate order, either to keep the 
amount in deposit or permitting its with- 
drawal on furnishing appropriate . secu- 
rity, if an application is made for its with- 
drawal, after the deposit is made. 

8. In the result, this application 
succeeds in part as indicated above, but I 
shall make no order as to costs. 

i Revision partly allowed. 
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LALIT MOHAN SHARMA AND 

BIRENDRA PRASAD SINHA, JJ. 

Mst, . Manmati Kuer, Appellant v. 
Ramgopal Singh, Respondent. ' 
` A. F. O. O. No. 6 of 1973, D/- 26-3- 
1976.* : ; 

(A) Civil P. C. (1908), O. 39, R. 2 (3}— 
Ad interim -injunction — Disobedience — 
Punishment, : 

A disobedience of an order of injunc- 
tlon is a contempt of the Court, In order 
to justify the committal of a person for 
contempt of court for breach of an order 
commanding him not to do a particular 
act, it is sufficient if there is proof that 
‘the defendant hed knowledge of the order 
aliunde and he knew that it was intended 


to be enforced. AIR 1961 SC 221 and AIR. 


1957 Pat 73, Ref. (Para 5) 

Where an ad interim {injunction was 
passed in a suit for declaration that cer- 
tain deed of gift of immovable property 
in favour of the defendant was illegal, 
invalid and ineffective and the defendant 
disobeyed the Court’s order knowingly 
and wilfully by executing the sale deed 
of the suit property and had undoubtedly 
committed a contempt of the Court, Held, 
in the ciréumstances of the case, that it 
should be enough that the property of the 
defendant be attached to the value of 
Rə. 10,000, (Para 8) 


(B) Evidence Act (1872), S. 114 Ilus. 
- (e) — Two notices issued by Court to 
addressee on the same date to be served 
by registered post — One notice shown to 


®(From order of Amar Nath Singh, Sub-J. 
2, Gaya, D/- 25-11-1972.) 
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be served — It was unlikely that the 
other notice will not be served. (Para 3) 
Cases Referred: Chronological Paras - 
AIR 1961 SC 221 = (1961) 1 SCR 728 5 
AIR 1957 Pat 73 = ILR 35 Pat 639 5 

Jyoti Narayan, for Appellant; Parme- 
shwer Prasad Sinha and Hare Krishna 
Kumar, for Respondent. 


BIRENDRA PRASAD SINHA, J. :— 
This is an appeal against the order passed 
by the lower Court in an application un- 
der Order 39, Rule 2° (8), of the Code of 
Civil Procedure, by the plaintiff... . 


2. The  plaintiff-appellant insti- — 
tuted a title suit No. 177 of 1972 for a dec- 
laration that the deed of gift dated the 
17th March, 1972, alleged to have been 
executed by one Ayodhya Singh in favour 
of the defendant-respondent, was illegal, 
invalid and ineffective. Subsequently, an 
application was made ‘for an ` injunction 
restraining the defendant-respondent 
from executing any sale deed with res- 
pect to the property in suit. This applica- 
tion seems to have been filed on 23-6-72 
in which a prayer for ad interim injunc- 
tion was also made. It was ordered to be 
placed on the 29th of June, 1972. On the 
29th of June, 1972, ad interim injunction 
prayed for was issued asking the defen- 
dant to show cause within a week as to 
why the same should not be made abso- 
lute. The next date fixed was 25-7-72, On 
the 1st of July, 1972, notice etc., were fil- 
ed. It appears that on 19-7-72 the defen- 
dant-respondent appeared through his 
lawyer and prayed for time to file his 
written statement and show ‘cause, He 
was ordered to do so by 25-7-72. On 25-7- 
72, the defendant-respondent filed an ap- 


‘plication for time praying to hear the ap“ 


plication regarding ad interim injunction 
on the 28th July, 1972. In the meanwhile, 
it appears that on the 27th July, 1972, the 
defendant-respondent executed a sale - 
deed in favour of one Saligram Mahton in 
respect of some of the properties in suit. 
It was thereafter that an application un- 
der Order 39, Rule 2 (3), Code of Civil 
Procedure, was filed by the plaintiff stat- 
ing, inter alla, that even in spite of the 
service of notice to show cause, and hav- 
ing full knowledge of the order- of ad 
interim injunction, the defendant-respon- 
dent had executed a sale deed and had 
thus violated the order of the Court and 
should be penalised forthe “same,.- The 
said application. was numbered as Miscel- 
laneous Case 16 of 1972 and was opposed 
by the defendant-respondent on the 
ground that there was fraudulent suppres- 
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sion of the notice to show cause and the 
report with respect tọ the service of 
notice was incorrect, It was contended 
that the defendant-respondent had never 


violated the order for injunction 
knowingly or negligently.. Three 
witnesses each were examined on 


behali of the parties and the in- 
function and the show cause notices along 
with the endorsements were brought on 
record as Exhibits 1 and 2. On a conside- 
ration of the facts and circumstances in 
the case, the Court below came to the 
conclusion that it had not been establish- 
ed that the defendant had violated the 
order of ad interim injunction knowingly. 
The miscellaneous case filed by the plain- 
tiff was, therefore, dismisstd. Hence, this 
appeal, 


3. The main question for conside- 
ration in this case is as to whether there 
had been proper service of the notices of 
injunction and show cause and whether 
the defendant-respondent had knowingly 
violated the order of the Court. There -is 
no controversy that the notice to show 
` cause (Exhibit 1) was served upon the 
defendant-respondent. Its service has been 
admitted, The defendgnt-respondent did 
not admit the service of the other notice 
{Exhibit 2), Exhibit 1 reads as under: 


fam afer nà p g aang È aE 
aren tare fis arch fre aeaf fate 
er area Fat agit dge frat ara | at. ard 
R5-7-72 | 

aaa % gaat arg tara a st 
ered ada arg daar age g zal adh Var 
qm at haar deca Ges aware R af 
fear qar g 1” 
This notice was served on 6-7-72. From 
this it appears that the defendant was 
asked to show cause why the order of ad 
interim injunction should not be made 
absolute against him. Therefore, it is evi- 
dent that he knew that an order of ad 
interim injunction had been made, He 
executed the Vakalatmama on 10-7-72 
which was accepted by his lawyer on 
419-7-72 and it was filed on the same date. 
ft appears that he wes negotiating for the 
fale of the land in suit but the negotiation 
had -not' been finalised by that time. He 
again appeared on 25-97-72 and filed a pe- 
fition for time and, on his application, 
28-7-72 was fixed for hearing the matter 
regarding ad interim injunction. This is 
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apparent fram the order sheet of the 
Court below which reads as under; 


orkat Ce Tat THT TAT BT 
min wea à aa: fart 28-7-72 at avatar 


qe grag Bq ga sarit Atera BF” 


It is only one day before the date was fix- 
ed that the defendant-respondent execut- 
ed the sale deed on 27-7-72. Thus from 
the contents of Exhibit 1, the order-sheet 
of the miscellaneous case, and the conduct 


.of the defendant-respondent, it is evident 


that the defendant had full knowledge of 
the order regarding ad interim injunc-. 
tion before the execution of the 
sale deed; and I find accordingly, In 
view of my above finding, although it is 
not necessary to find as to whether Exhi- 
bit 2 was also served on the defendant, 
but in the facts and circumstances of the 
case, it appears to me that Exhibit 2 was 
also served upon the defendant-respon- 
dent, It does not appear to us likely that 
one of the notices will be served and the 
other will not be served when both were 
issued on the same date. A.W. 1, who 
was a pairvikar of the plaintiff, stated that 
both the notices were served upon the 
defendant on 6-7-72. He took one of them 
and refused to také the other after know~ 
ing its contents. A.W. 2 is the serving 
peon who served Exhibit 2 upon the de=- 
fendant, He has stated that the defendant 
„read the. notice and after knowing the 
contents thereof returned it to him with- 


out putting his signature, There is no rea- 


son to disbelieve these witnesses, O.W. 1 

who was examined on behalf of the de- 

fendant-respondent, stated that except one- 
notice no other notice was served upon 

the defendant on 6-7-72. In cross-exami~ 

nation this witness stated that he had no- 

thing to do with the case. He stated that 

he did not see the notice and, therefore, 

could not say about either of the notices. 

O.W, 2 was an employee in the same office 

in which the defendant works, He also 

stated that on 6-7-72 no other notice was 

served on the defendant. This witness, 

apart from being a co-worker of the de- 

fendant, was not expected to remain with 

the defendant at all times. O.W. 3 is the 

defendant himself who is vitally interest- 

ed in the case. Upon the evidence of these 

witnesses, it.cannot be said that Exhibit 2. . 
was not served upon the defendant-res~ 
pondent, 


4. There is yet another feature of 
the case. The defendant filed his show 
cause on 7-8-72 and he also filed his writ- 
ten statement, He stated in his evidence 
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that he:had filed the snow cause as also 
the written statement on the basis of the 
papers he received from the . Court, He 
admitted that he had not taken copies of 
those papers from the Court, meaning 
thereby the plaint or the application for 
injunction, He further stated that he had 
got the records inspected by his lawyer. 
Ramraj Babu. If the defendant had no 
knowledge about the order of ad interim 
- injunction, how could he- file his show 
cause on 7-8-72 without obtaining copies 
of the relevant papers from the Court? It 
is not clear from his statement es to when 
he got the records inspected by his law- 
yer, but from the circumstances of the 
case it appears that it must be in between 
19-7-72 and 25-7-72-on which dates prayer 
had been’ made ‘6n-his behalf for time to 
file the show ‘cause. In the circumstances 
mentioned above, I am of the opinion that 
the defendant-respondent fully knew 
about the order of ad interim injunction 
much before the execution of the sale 


..- deed. Thus, the defendant must be said to 


have violated the order of the Court pass- 
. ed under Order 39, Rules 1 and 2 know- 
ingly and intentionally, h 

5. A disobedience of an order ‘of 
-|jinjunction is'a contempt of the 
Order 39, Rule 2 (3), Code of Civil Proce- 
dure, provides for the punishment for dis- 
obedience of an order of temporary in- 
junction. Once an order has ‘been passed 
which the Court had jurisdiction to pass, 
it is the duty of.all persons to obey the 
same so long as it exists. It would: ‘tend 
to subversion of the orderly administra~- 
tion and civil government,: if: parties 
would disobey orders with impugnity. In 
the case of the State of Bihar v. Rani 
Sonabati Kumari. (AIR 1961 se 221) it 


‘ was observed: 


“Tf disobedience could go unchecked, 
it would result in. orders of Court ceasing 
“to have any meaning and iudicial “power 
. itself becoming a mockery.” 

Shri Parmeshwar Prasad Sinha has relied 
upon certain observations made in Sheo- 
brichh v. Basgit (AIR 1957 Pat 73) where- 
in‘it was observed that Order 39, Rule 2 
(3), is of a penal character as the person 
found guilty of breach of order is liable to 
imprisonment: As such, it. was necessary 
. to record*that the breach of the order was 
* made with the intention to defy the au> 
thority of the: Court issuing the injutic- 
tion. If it was not with that intention’ and 
was in good faith, the party. was not liable 
to be punished ‘under Order 39; Rule 2 (3): 
In order;to justify the committal of-a pers 
. |son, for, contempt’ of Court for . breach of; 
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Court. - 


. served, 


ALR 


an order commandinp him not to do a 
particular act, it is sufficient if there is 
proof that the defendant had knowledge 
of the order aliunde and he knew that it 
was intended to be enforced. Deaiing with 
this question in State of Bihar v. Rani 
Sonabati:Kumari (supra) it was observed 
that if a party being proceeded against, in 
fact, did not-intend to disobey the order, 
but conducted himself bona fide, he could 
not be-held to have wilfully ‘disobeyed, 
the order, But the -question whether a 
party conducted himself bana fide is es- 
sentially a question of fact. The materials. 
on the records of this case clearly ésta- 
blish the’ mala fides of the. respondent. 
The defendant-respondent had appeared 
through -his lawyer on i9-7-72 and 25-7- 
72 and took adjournments in the case, ob- 
viously, for the purpose of executing a 
sale deed on 27-7-72. These facts unques- 
tionably lead to the conclusion that he 
was obtaining. adjournment after adjourn- 
ment from the Court with the object of 
executing the sale deed before the in- 
junction matter could be finally heard by: 


the Court in his presence, It is not the case. 


of the defendant-respondent that he had’ 
committed an error in construing. the 
order or he had misunderstood the order.’ 
His only case is that the order was not 
received by him. I have already found 
that the notices had been served upon the 
defendant-respondent. Even if Exhibit 2 
is left out of consideration, the notice 
Exhibit 1, which is admitted to have been 
is sufficient to fasten the defen- 
dant-respondent with the knowledge’ of 
the order of ad interim injunction. The 
way in which he conducted himself there- 
after is a clear proof of his wilful disobe~ 
dience of the order of the Court.. ‘ 

6. .Having so found; the question 
is what punishment should be awarded to 
the defendant-respondent. Order 39, Rule 
2 (3), reads as under: 

“In case of disobedience, or of breach 
of any such terms, the Court granting an 


_ injunction may order ‘the property of the 


person guilty. of such disobedience or 
breach to be attached, and may also order 
such person to be detained in the civil 
prison for a term not exceeding. ‘six 
months, unless in the. meantime - the 
Court -directs his release.” a 

It appears. that the: suit in the Court. below 
was valued at Rs, 10,000. The defendant-. 
réspondent, it is “alleged, ~has executed 
sale deeds for the. properties in suit in res- 
pect. of ‘which ad interim injunction had: 


been issued. The “plaintiff-appellant ‘ may. ` 


seek -her Tepe cies: against thet: -in accord- 


oa 


` 
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ance with law. Here, our main concern is 

see how far the act done by the defen- 

t-respondent in disobedience. of the 
Court's order is in disregard to its autho- 
rity. The defendant, as found above, dis- 
obeyed the Court’s order knowingly and 
wilfully and has, undoubtedly, committed 
e contempt of the Court. In my ‘opinion, 
in the circumstances of this.case, it should 
be enough that the property of the defen- 
dant-respondent be attached to the value 
of Rs. 10,000. Accordingly, I direct the 
Court below to attach the property be- 
longing to the’ defendant-respondent up 


' fo the value of Rs. 10,000. 


7. In the result, this appeal must 
succeed. The order of the Court below is 
set aside and the appeal is allowed with 
costs. Hearing fee Rs. 100., 

LALIT MOHAN SHARMA, J.:— I 
agree, > ; 

Appeal allowed. 


t 
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H. L. AGRAWAL, J. 
: Sarajubala Devi, Petitioner v. The 
Chairman and Commissioner of Chaibassa 
Municipality, Opposite’ Party. 
Civil Revn. No, 1307 of 1974, D/- 
22-7-1975.% ` 
(A) Bihar and Orissa Municipal Act 
(1922), S. 100 read with S. 3 (18)—Suit for 
‘recovery of taxes against owner — :Re- 
cording the name of: owner in “Municipal 
records is: not a condition precedent. 


_ Section 100 which is a taxing section 
clearly makes the taxes payable by the 
owner of the holding On examining the 
definition of the expression ‘owner’ given 
in 5. 3 (18) of the Act, it cannot be argued 
that various categories of. persons who 
have been contemplated thereunder could 
be mutated or recorded in the assessment 
list to be \prepared under S. 105. The tax- 
ing section, therefore, clearly exposes. the 
various types of persons described in the 
category of ‘owner’ of a holding to the 
liability of payment of. the Municipal 
taxes, for the simple fact of he being an 
owner, although this fact may not be re- 
corded in the records of.a Municipality. 
AIR 1930 Pat 370 and (1962) ILR 41 Pat 
338, Followed; 1963 BLJR 214 and AIR 
1972 Pat 377, Distinguished. (Para. 6) 


*(Against ‘order of R. P. Tandon, Sub—J. 
Chaibassa, D/- 25-9-1973.) ' $ 
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(B) Bihar and Orissa Municipal Act 
(1922), S.-100 (2) read with S..135 — Lat- 
rine tax — Liability of owner. 


Section 100 (2) read with S 135 of 
the Act does not debar the Municipality 
from levy of latrine tax from the owner 
if he happens to be the occupier of the 
holding. If the owner end occupier are 
two different persons and if ‘neither the 
owner ‘nor the occupier take any step. in 
getting the name of the occupier entered 
in the assessment register, the owner can- 
not escape the liability for the payment 
of the latrine tax. If an owner wants to 
avoid his Hability and shift the same on 
the occupier, it is obligatory upon him to 
get the occupier recorded as such in the 
relevant records. Having failed to do that, 
he cannot subsequently turn round and 
challenge the demand or the ground of 
lack of his liability on this account. 1969 
BLIR 283, Relied on. (Paras 10, 11) 
Cases Referred: Chronological Paras 


AIR 1972 Pat 377 = 1972 BLJR 616 8. 
1969 BLJR 283 = ILR 47 Pat 1042 Ite 


1963 BLJR 214 l q 
(1962) ILR 41 Pat 338 A 
1962 BLJR 801 = ILR 42 Pat 284 10 
AIR 1960 Pat 84 = 1959 BLJR 618 8. 
AIR 1943 Pat 76 = 8 Cut LT 89 q 


AIR 1930 Pat 370 = 126 Ind Cas 908 7 
Arun Chandra Mitra, for Petitioner; 
S: K. Sarkar, for Opposite Party. 
ORDER :— This application in revi- 
sion by the defendant arises out of a suit 
by the Chairman and Commissioners of 
Chaibassa Municipality for recovery of 
Rs, 837.50, being the arrears of Municipal 
taxes for the period 1966-67 to 1968-69. 


2. Admittedly Holding No. 188 in 


‘Ward No, 1 of the Chaibassa Municipality 


belonged to one Sudhir Kumar Ghose. 
The petitioner, claims to have purchased 
half portion of the said holding by a re- 
gistered sale deed dated ‘20-1-1961 (Ext. 
E). The Municipality brought the suit for 
recovery of the arrears of taxes for the 
entire holding. According to the evidence | 
on the record and the findings of the 
courts below, it is clear that the holding 
in question was not divided as yet, nor 
the name of the defendant was mutated 
over the portion of the holding seid to 
have been purchased by her, The trial 
court recorded a finding that the defen- 
dant was the owner of the western half 


‘portion of the-holding in question, and 


not of the entire holding. It, however, dis 
missed the suit for the reason that the 


-Municipality having not apportioned the 
-taxes in pespeet of alt of the holding of 


yt 
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the defendant, the court itself could not 
perform that duty in violation of the ma- 
chinery provided under the Municipal 


Act itself, and, accordingly, dismissed the 


suit. On appeal by the plaintiff, the court 
of appeal below came to a different con- 
clusion that the title of the defendant was 
over the entire Holding No. 188 over 
which she was in possession as well and 
repelled the argument advanced on her 
“behalf that the holding standing recorded 
. in the Municipal Register for the period 
in question in favour of her vendor and 
others, she was not liable to the plaintiffs 
claim until she wes mutated, and, accord- 
ingly, the suit has been decreed. : 

-> 783. In this court Mr. Arun Chandra 
‘Mitra appearing for the defendant peti- 
tioner has seriously challenged the deci- 
. sion of the court of appeal below and con- 
tended that the plaintiff was not entitled 
to, sue for recovery of the arrears of taxes 
from any other person except who hap- 
pened to be recorded as owner in the 


=“. Municipal records. He tried to derive 


_ support for his contention from several 
“ decisions of this court. I shall deal with 
` them hereinafter. i , 

. A In order to appreciate the point, 
it will be useful to refer to some provi- 
sions of the Bibar and Orissa Municipal 
“Act, 1922 (hereinafter referred to as the 
‘Act). ‘Owner’ has been defined in Section 
3 (18) of the Act as follows: _ 


“Owner” includes— 


(a) every person who is entitled for 
the time being to receive any rent in res- 
pect of the land with regard to which the 
word is used, whether from the occupier 
or otherwise: > ` : 

` (b) a manager on behalf of any such 
person; 

(c) any agent for any 
and | 

(d) a trustee for any such person: 

Provided that no such manager, agent 
or trustee shall be liable to do anything 
required by this Act to be done by the 
owner, nor shall he be subject to any 
fine for omitting to do such thing, unless 
hbe has sufficient funds in his hands as 
such manager, agent or trustee to do such 
thing.” 

_ The next relevant section in point is Sec- 

“tion 100 which provides that “any tax 
which is assessed on the annual value of 
holdings other than the latrine tax, shall 
Sees Galas be payable by the owners of hold- 
ings within the Municipality”, Section 105 
contemplates preparation of assessment 
list containing inter-alia, the name of the 


such person; 


A.L 


owner and occupier, which list is to he 
prepared once in every five years, accord- 
ing to Section 106, Section 107 empowers 
the’ Commissioners to amend the assess 
ment list from time to time only by en~ 


tering therein the name of any person or i~” 


any property which ought to have been 
entered, or by substituting therein for 
the name of the owner or occupier of any 
holding the name of any other person 
who has succeeded by transfer or other- 
wise to the ownership or occupation of 
the holding. For these alterations the 
Commissioners have to give at least on@ 
month’s notice to the persons interested, 


and thereafter a procedure for filing ob- > ” 


jections, hearing and filing application for 
review, etc. is prescribed. There is one 
more relevant section, namely, Section 106 
which casts dn obligation on the. trans« 
feree of a holding to intimate by. notice in 


-writing of such transfer to the Chairman 


within three months of the execution of 
the instrument of transfer, ete. 


5. Mr. Mitra contended that thg 
Municipal authorities were bound to mbs, 
stitute the name of the petitioner for the.. 
name of the owner of the holding in aues» - 
tion in the assessment list as a condition 
precedent by following the procedure Jaid 
down under Section 107 of the Act before 
a suit could be instituted as, according to 
his contention, the Commissioners could 
institute a suit only on the basis of the 
records of the Municipality and not gther~ 
wise. In other words, his contention is 
that although the real owner of a holding 
may be a person different than that shown 
in the Municipal records, unless the real 
owner was substituted in the Municipal 
records, the Municipality could not inst 
tute a suit against the real owner. . 


6. Having examined the provisions 
of the Municipal Act carefully, it is not 
possible to accept the contention of Mr, 
Mitra which suffers from an apparent fal- 
lasy. Section 100, which is the taxing ser- 
tion, clearly makes the taxes payable by 
the owner of the holding. Coming to the 
definition of the expression ‘owner’ which 
has already been quoted earlier, various 
categories of persons have been brought 
under its fold, for example, a manager. 
any agent, a trustee and even persons 
who may be-entitled for the time being to 
receive any rent. The definition itself iw 
not exhaustive and is simply illustrative. 
On examining the definition of the exprer- 
sion ‘owner’, it cannot be argued that 
various ‘categories of persons who have 
been contemplated thereunder could ba 


wt 
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mutated or recorded in the assessment 
list to be prepared under Section 105, The. 
taxing section, therefore, clearly exposes 
the various types of persons described in 
the category of ‘owner’ of a holding to 
\the liability of payment of the Municipal 
“|taxes, for the simple fact of he being sn 
owner, although this fact may not be re- 
corded in the records of a Municipality. 


The above view finds direct support 
from two authorities cited by Mr. Sarkar 
appearing for the Opposite party and also 
from some of the authorities cited by Mr. 
Mitra himself. None of the authorities 
cited by Mr. Mitra hes taken the view 
that recording the name of the owner wae 


a condition precedent for suing him for. 


the taxes. I must say that Mr. Mitra has 
not quite correctly understood the under 
lying principle and the ratio of the au« 
thorities which ‘have been cited in his en- 
deavour to support his proposition. 


7. The earliest case in point of 
time is the case ‘of Bhagalpur Municipality 
v. Maulavi Faik (AIR 1930 Pat 370). In 
this case the Bhagalpur Municipality had 

- brought a suit against one of the sons of 
the.recorded owner, The learned single 
Judge answering a similar objection said: 


. “The assessment list is not the final 
or sole test of liability; it may have be- 
come out of date as here through no fault 
of the Municipality, that does not debar 
them from recovering the tax from thea 
person liable to pay the same, in this case 
the heir of the former owner.” 

The suit was, accordingly, decreed to. the 
extent of the right of the defendant as 
an heir to the property of his father, Mr. 
Mitra, however, contended that this deci- 
sion must be deemed to have been im- 
pliedly overruled by a later Bench deci- 
sion of this court in the case of Abdul 
` Kader Khan v, Chairman, Puri Municipa- 
lity (AIR 1943. Pat 76). It cannot be said 
that the earlier decision referred to abnve 
should be deemed to have been impliedly 
overruled. In the latter case, the plaintiff- 
appellant was challenging certain: Muni~ 
cipal assessment as ultra vireg on the 
basis of the revision of the assessment list 
on the ground that the Appellate Tribu- 
nal constituted for hearing review appli- 
cation was illegally constituted, The case 
reported in AIR 1943 Pat 76 has, there- 
fore, got no bearing at.all on this question, 
More apposite is a Bench decision of this 
court in the case of Abrar Ali Khan v. 
Patna City Municipality, (1962) ILR 41-Pat 
338, strong reliance on which was placed 
by Mr. Sarkar. There, a suit was filed by 


_plaintiff-respondent in the 


the Municipality for realisation of taxes 
from persons who had already transferred . 


‘the holding in question. The transferees 


applied for mutation. of their names, but 
the Municipality refused mutation on the 
ground that there were some arrears of 
taxes and the sult was brought against 
the recorded owners, The matter ulti- 
mately went. in Letters Patent Appeal 
where the suit was dismissed on these 
findings : i 

“It is, therefore, >not open to the 
present case 
to take advantage of its own laches or 
negligence in not entering the mutation 
of title in its assessment list, As we have 
already pointed out, the defendante are 
not liable to pay municipal taxes for the 
period in question because they are not 
‘owners’ within the meaning of Section 3 
(18) of the Act, read with Section 100 (1) 
of the Act.” 


According-to the view of the above Bench ` 
decision, absence of the substitution of 


the name of the defendant in the assess- 
ment list prepared under Section 105 or 


absence of any step taken under Section a4 


107 by substituting the name of the de- 
fendant petitioner as the owner of the 
holding in question, would not in any way 
affect her liebility for the Municipal taxes 
by virtue of the provisions contained in 
Section 100 (1) of the Act, There is equal- 
ly no force in the argument.of Mr. Mitra 
that this right of the Municipality, if re- 
cognised, would abrogate the provisions of 
Section 107 and onwards, where a proce~ 
dure is prescribed for determining the 
liability of a person as owner of any hold- 


. ing and to hear objections, if any, of the 


persons concerned, In Abrar Ali Khan’s 
ease (supra) itself it has been laid down 
that the liability of a person in respect of 
a holding being a jurisdictional fact, the 
matter can be successfully agitated in a 
civil suit if a person is wrongly held to 
be a person as the owner of a holding. No . 
prejudice, therefore, can be caused to? 
such a person. In the instant case, how- 
ever, the holding had been transferred in 
favour of the defendant much before the 
period for which the suit has been 
brought, so much so that the petitioner 
herself -appears to have preferred an ap- 
peal against the revisional valuation of ` 


.the holding in question before the Review °~ . 


Committee constituted under the Act. 


Mr. Mitra, however, put strong reli- 
ance upon another Bench decision of this 
court in the case of Patna Municipal Cor- 
poration v. Ladley Saran (1963 BLJR 214), 
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where while dealing with the scheme of 
Section 109 of the Act, which by' itself 
makes a distinction between the owner 
of a house and the owner of the land 
where they belong to two different per- 
sons, though comprised in the same hold- 
ing, it was held that the word ‘owner’ in 
Section 109 means only a person who is 
recorded as such by the Municipality’ On 
the basis of this authority, Mr. Mitra pur- 
ported to contend that it was necessary 
for the Municipality to record the name 
of the petitioner. As already indicated 
earlier, Mr. Mitra has not correctly’. ap- 
preciated the ratio of this case. As already 
pointed out, the learned Judge was con- 
sidering the scheme of Section 109 of the 
Act and in that context it was held that 
the respondent being the owner of the 
holding and in allowing his lessee to. make 
certain constructions over a piece of land, 
the Municipality could treat. the old 
owner as the owner of the, new structures 
also, unless they were separately record- 
ed. The present case is not covered by 
Section 109 of the Act. Therefore, the 
`, ease of Ladley Saran (supra) would have 
> no application at all to the facts of the 
present case. a 


8. Some reliance wae also placed 
by Mr, Mitra on another Bench decision 
of this court in the case of Satyadeo 
Narain Lal v. Municipal Commissioners, 
Bhagalpur Municipality (AIR 1960 ‘Pat 
84). Here a‘suit was filed by the Bhagal- 
pur Municipality against the landlords as 
well as the tenant of a holding for ` cer- 
tain arrears of rent, The suit was contest 
ed only by the tenant whose name did not 
appear in the assessment register. The 
basis of his liability was a resolution of 
the Commissioners adopted on’ 31-7-1950, 
by which the tenants, and not the land- 
lords were to be treated as ‘owner’ of the 
holding in respect of’ Agricultural and 
Horticultural holdings, . notwithstanding 
the provision of Section 100. The decrea 
against the recorded landlords was mein- 
tained by the High Court but against the 
tenant, it was vacated on a view that the 
resolution by itself could not create any 
liability for the payment of the tax, and 
before such a tenant could be called upon 
to pay the tax, it was necessary to amend 
the assessment list in accordance with the 
procedure contemplated under Section 107 
of the Act. F . 


Now remains only the case of Sarat 
Kumar Acharya v. Mahesh Prasad Sahu 
(AIR 1972 Pat 377) referred to by Mr. 
Mitra on this question, This.case arose in 


A. I. R- 
a, different situation, The owners of a 
holding had sold it by a registered sale 
deed dated 6-10-1959, but the name of. the 
vendee was mutated on 1-10-1966 and the 
name of the vendors continued in the 
assessment register until that time and 
demand notices were issued to them up to 
1965-66. His election as a Municipal Com- 
missioner held in 1967 was set aside by 
the Election Commissioner on the ground 
that he was disqualified on account of 
arrears of Municipal taxes for his house. 
The matter came in Civil Revision to this 
court where it was held that as soon as 
an alteration is made in. regard to the 
name of the owner, the transferee be- 
comes Hable to pay tax from the date of 


‘the transfer in his favour. It was accord- 
. ingly held that the petitioner in that case 


was not. to suffer any disqualification on 

the ground of the so-called arrears as the 
liability of the transferee had become re- 

trospective right from the date of his pur- 

chase. The question, therefore, falling for 

consideration in the present case: was not - 
under consideration in the above case 

either. Se 


‘9. None of the decisions réliéd 


‘upon by Mr. Mitra is an authority for the 


proposition propounded by him that un- 
less a transferee was mutated in the as- 
sessment list by the Municipality, he 
could not be sued for the arrears of taxes. 


10. Now remains a small question 


with respect to the lability for the latrine 
tax, Out of the total claim of Rs. 837.50, 
Rs. 80.40appertains to ‘latrine tax, Mr. 
Mitra contended that in any view of the 
matter, the petitioner cannot .be held 
liable for this amount as the liability for 
the latrine tax was . exclusively of the 
occupier so recorded in the Municipality 
records, Section 100 of the Act itself 
makes a distinction between other taxes 
and the latrine tax. By sub-section (2), 
the latrine tax is made payable by the 
person in actual occupation of the hold- 
ing, subject to the provision of Sec. 135. 
Section 135 provides that if any holding 
is occupied in severalty by more than 
one person, the Commissioners may levy 
latrine tax from the owner of:such hold- 
ing. There is no doubt that under Section 
100, the liability for latrine tax rests upon 
the occupier, A question arises that if the 
occupier does not approach the Munici- 
pality for assessment of the latrine. tax 
upon him, nor does the owner make a 
similar prayer, in that event the occupier 
cannot be sued for the latrine tax, In the 
instant case, however, as found by the 
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court of appeal below, the petitioner her- 
self was in occupation of the entire pre- 


mises. Section 100 (2) read with Section - 


135 of the Act does not debar the Munici- 
pality from levy of latrine tax from the 
owner if he happens to be the occupier of 
the holding. In a case where the owner 
and occupier are two different persons, 
then the occupier cannot be subjected to 
latrine tax unless steps are taken against 
him to get him recorded as such by fol- 
lowing the procedure under Section 107 
of the Act. The decision cited by Mr. 
Mitra reported in Patna Municipal Corpo- 
ration v. Raja Ram Chandra Prasad, 1962 
BLJR 801 has got no applicaior: 


11. The lability upon the occupier 
to pay latrine tax is not absolute and may 
shift on the owner of the holding himself. 
If neither the-owner nor the occupier 
take any step in getting the name of the 
occupier entered in the assessment regis- 
ter, the owner cannot escape the liability 
for the payment of the latrine tax. If an 
owner wants to avoid his liability and shift 
the same on the occupier, it is obligatory 
upon him to approach the Municipality 
and get this fact recorded in the relevant 
records, Having failed to do that, he can- 
not subsequently turn round and chal- 
lenge the demand on the ground of lack 
of his Hability on this account, I am sup- 
ported in my view by a Bench decision of 
this court in the case of Dalbhum Trades 
and Industries Ltd. v. Commrs, of Jug- 
salai Notified Area Committee (1969 BLJR 
283). The position in the instant case, as 
already said above, is found by the court 
of appeal below, is that the petitioner her- 
self is also the occupier of the premises 
and had also contested the assessment by 
filing review application before the Muni- 
cipality. ih Sf 


12. For all the foregoing reasons 
and the questions raised on behalf of the 
petitioner having been answered against 
her as being devoid of any merit, this ap- 
plication must fail and is, accordingly, 
dismissed with costs, Hearing fee. Rs. 32 
only, 


SEEE {ui 


Peis dismissed. 


Kishuni Devi v. Gauri Shankar (Ali J.) 


{Prs, 1-4] Pat. 247 | 


AIR 1976 PATNA. 247 

- S. SARWAR ALI, J. 
Most. Kishuni Devi, Petitioner v. 
Gauri Shankar Didwania; Opposite Party. 
Civil Revn: No. 557 of 1974, D/- 7-2- 

1975.* 

(A) Civil P, C. (1908), S. 24 and O. 2, 
R. 6 — Application for transfer of suit to 
court where another suit between the 
parties was pending — No prayer for trial 
of suits together — Court commits iJlega- 


` lity in directing that the two suits be 


heard together. -~ (Paras 2, 3) 
Shilesh Chandra Mishra, for Peti- 


tioner; Bishwanath Agrawal, for Opposite 
Party. 


` ORDER :— There were two Title 
ote pending, Title Suits Nos, 164/68 and 
89/69. ; 


2. In Miscellaneous Appeal No. 25 
of 1972, which arose out of receivership 
matter in Title Suit No. 89/69. I observed: 
.- "Mr. S. C. Sinha for the appellant 
‘says that Title Suit No. 164 of 1968 is also 
pending between the parties, This suit . 
and the present suit need not be heard to- ~ 
gether. If Title Suit No. 164 of 1968 is not 
ready for hearing, there is no reason why 
this suit should be postponed for that 
reason.” 


It appears that Title Suit No. 39/69 could 
not be disposed of for one reason or the 
other. The opposite party filed an appli- 
cation before the learned District Judge 
for the transfer of Title Suit No. 89/69 to 
the Court of Third Additional .Subordi- 
nate Judge, where Title Suit No, 164 of 
1968 was pending. It is surprising that al- 
though no prayer was made for the two 
suits being tried together, the learned 
District J udge in apite of the observations 
of this court in Miscellaneous Appeal No. 
25/72 has directed that the two Suita 
should be tried together. ` 

3. Having heard the lesined coun-+ 
sel for the parties and having appreciated 
all the facts and circumstances of the case, 
I think the order of the court below di- 
recting that the title suits.be heard toge- 
ther unconditionally thas to be set aside. 


4." Since, the parties have no ob- 
jection to the two suits being tried’ toge- 


` ther, provided both of them are ready, I 
direct the trial court that in case both the 


suits ere ready they may-be heard toge- 


; *(Against order of S. K. Jha: Dist. J.. Bha- 


galpur, -D/- 12-3-1974.) 
FS/GS/C104/75/MVJ_- + me oi 


248 Pat, 


ther. But if only one of the two suits is 

ready, then the suit which is ready shall 

_ be heard separately. l 

5. This civil revision application is 
allowed, to the extent indicated above. 

bs l Revision allowed. 


- AIR 1976 PATNA 248- 
SHAMBHU PRASAD SINGH AND 
NAGENDRA PRASAD SINGH, JJ. 

Kailash Pati Singh, Petitioner v, The 
State of Bihar and others, Respondents, 

Civil Writ Jur. Case No. 2380 of 1975, 
D/- 11-2-1976. 

(A) Constitution of India, Arts. 359 
and 226 — Petitioner challenging notice 
under Bihar Money Lenders Act 1974 — 
Court granting interim. stay of proceed- 
ings before authorities — Order . under 
Art. 359 made by President — Stay order 
cannot remain in force, . 


The word ‘suspended’ used in Art. 359. 


(1) cannot be interpreted to mean only 


os staying the proceedings. There is differ- 


‘ence between the effect’ of an order sus- 
pending a proceeding and the effect of an 
order. of merely staying the proceeding. 
In Art. 359 (1), instead of the word ‘sus- 
pended’ if the word ‘stayed’ had been used, 
then any such proceeding where such 
right is enforced had to be stayed. How- 
ever, if the proceedings pending before 
this Court, where such right is enforced, 
is to remain suspended due to the Presi- 
dential Order, then even the order of stay 
which is only ad interim in nature and is 
to continue during the pendency of the 
proceeding. will also be deemed to be sus- 
pended. The matter maybe different if 
some final judicial order had been passed. 
It is well known that any order of stay 
which is to continue during the pendency 
of a proceeding before the High Court 
cannot be considered to be a final order. 

(Para 6) 

(B) Constitution of India, Arts. 200- 
201 — Bihar Money Lenders Act (22 of 
1975), Pre. — Assent of President receiv- 
ed in regard to Bill — Governor's assent 
not obtained — Act is validly passed and 
is in force. . 


In view of Article 200 of the Consti- 
tution any Bill which has been passed by 
the Legislature of the State has to be pre- 
sented to the Governor and the Governor 
“shall declare either that he assents to the 
Bill or that he withholds assent therefrom 
ET/FT/B673/718/MVJ ` 


Aoa 


K. P. Singh v. State ` 


A.L R. 


or that he reserves the Bill for the consi-,.. 
deration of the President”, The third al- 
ternative in which the Governor reserves 
the Bill for consideration of the President 
is to be assented by the President in ac- 
cordance with Article. 201 of the Constitu- 
tion. The power to reserve the Bill for 
consideration of the President need not be 
exercised only in cases where the Bill 
contains a provision repugnant to the pro- 
visions of some Central Act. It all depends 
on the discretion of the Governor as to 
what Bill he shall reserve for considera- 
tion of the President. Once the President 
assents in accordance with Article 201 of . 
the Constitution, then that Bill need” not: 
be presented again before the Governor ' 
for his assent merely because it deals with 
items which are within the, legislative 
competence of the State Legislatiire, 
~ (Paras 8, 9) 
_ (C) Constitution of India, Art: 254 (2) 
— Bihar Money Lenders Act (22 of 1975), 
S. 12 — S. 12 is not inconsistent with Li- 
mitation Act or the T. P. Act — (T. P. .. 
Act (1882), S. 58; Limitation Act (1963), 
Art. 61). - oe : 
Section 12 of the Bihar Act is not in- 
consistent with the provisions of the Li- . 
mitation Act. The Limitation Act pres- 
cribes a time limit after which the equity 
of redemption is extinguished by lapse of 
time,. whereas Section 12 prescribes a 
period after which’it will be deemed that 
the principal amount and all dues in res- 
pect of the mortgage in question have 
been fully satisfied. Limitation is a matter 
which is in the Concurrent List; both the 
State Legislature and Parliament can 
legislate in respect of the same. The Act 
will also not ‘be void merely because the 
procedure of redemption of a usufruc- 
tuary mortgage relating to agricultural 
lands under the Act is different from the 
procedure prescribed under the Transfer 
of Property Act. The question of repug- 
nancy could have arisen if both the Acts, 
that is, the T, P. Act and the Bihar Act, 
had dealt with matters under the Concur- 
rent List. The Biher Act, in pith and sub- 
stance, is for granting relief to agricul- 
turists against indebtedness, which is 
covered by Entry No. 30 in the State List, 
«and, for achieving that object, it was per- 
fectly within the competence of the State 
Legislature to enact the law in question. 
It is well settled that in such a situation, 
merely ‘because certain provisions of - the 
Act incidentally deal with matters enu- 
merated either in the Concurrent List or 
in the Union List, the Act will not be 


1976 


.. vold, if the Act, in pith and substance, is 


im respect of any matter enumerated in 
any of the entries of the State List (List 
TI). The provisions of the Act-will prevail 
‘In the State of Bihar in preference to pro- 
vision of Limitation Act and T: P. Act. . 
(Para 10) 


(D) Bihar Money Lenders Act (22 of 
1975), S. 47 (3) — Bihar Money Lenders 
Rules (1975), Rr. 9, 10 — Non-compliance 
of S. 47 (3) in not laying rules before 
State Legislature — Validity of Rules. ~ 


The last part of sub-section (3) of Sec- 

‘tion 47 of the Act says in explicit terms 

- that “any such modification or amend- 
ment shall be- without prejudice to the 

validity of anything previously done un- 

der that rule’, As such, even if the two 

‘Houses ‘of the State Legislature had sug- 
gested any modification or amendment, 

which they have not; that would not have 

invalidated any action taken, The peti- 

tioner cannot, therefore, urge that the 

notice issued on-the 30th September, 1975, 

` after the Rule had been laid before the 
two Houses of the Legislature, will be 

Invalid, merely because by that time they 

, had not remained so laid for a total period 


` l of fourteen days, Sub-sec, (3) of Sec. 47 


presupposes that action might have been 
taken on the basis of the Rules even before 
the period of fourteen days had expired, 
and such action will be deemed to be 
valid even in case the Legislature later 
decided that the Rules should be modified 


or amended. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 Cal 17 7 
(1976) C. W. J. C. Nos. 1053 and 1054 of 

1975, D/- 8-1-1976 (Pat) 7 
1974 Lab IC 632 = 1974 BLJR 96 11 


ATR 1966 SC 385 = (1966) 1 SCR 505 12 
AIR 1964 SC 381 = (1964) 4 SCR 797 7 
AIR 1961 Assam 16 .9 
AIR 1957 SC 297 = 1957 Cri LJ 409 10 
ILR (1953) Nag 1 9 


AIR 1952 SC 262 = 1952 SCR 889 8 
AIR 1952 Bom 454 = 54 Bom LR 519 5 
AIR 1947 PC 60 = 74 Ind App 23 10 


. AIR 1928 All 726 = 26 All LJ 1084 (FB) 
a 5 
(1902) TLR 29 Cal 1 = 5 Cal WN 821 (FB) 
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Kailash Roy, Binod Kumar Roy, 


Kamala Prasad Roy, Nawal Kishore - 


Sharma, Najmul Hoda, Mangala Roy and 
Bishwanath Singh, for Petitioner; Bala- 


bhadra Prasad Singh, Advocate~General,- 
S. B. N. Singh, Govt. Pleader No. 2, S.. 


Shamshul Hassan and Basant Kumar 


K. P. Singh v. State (N. P. Singh J.) 
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Singh, for the State; J. C. Sinha, Shyam- 
nandan Prasad Sharma and Jawahar 
Dhari Singh, for Respondent No, 3. 


NAGENDRA PRASAD SINGA, J.:— 
This writ application under Arts. 226 and 
227 of the Constitution of India has been 
filed on behalf of the petitioner for quash- 
ing a notice, dated the 30th September, 
1975, issued to the petitioner by the res- 
pondent Deputy Collector Incharge Land 
Reforms, Dinapur (hereinafter referred to 
as the DCLR. *), in purported exercise 
of powers conferred on him under Section 
12 of the Bihar Money-Lenders Act, 1974 
(hereinafter referred to as the ‘Act’), read 
with Rule 10 (3) of the Bihar Money-Len- 
ders Rules, 1975 (hereinafter referred to 
as the ‘Rules’) directing the petitioner to 
show cause by the 6th October, 1975, as 
to why respondent No, 3 should not be 
put in possession of the lands which had 
been mortgaged in favour of the petition-.. 
er, A copy of the said notice is Annexure 
‘2? to the writ application. 


2. On the 29th October, 1975, a. 
Tule was issued by this Court to the. res- 
pondents to show cause and it was order- ` 
ed that, during the pendency of the writ . 
application, further proceedings before 
the respondent D.C.L.R. shall remain 
stayed. 

3. According to the petitioner, the 
father of respondent No, 3 required money 
as loan from the petitioner, who is a re- 
gistered money-lender, and the petitioner 
advanced a loan of Rs. 2,000 and the 
father of respondent No, 3 executed a 
usufructuary mortgage bond in favour of | 
the petitioner and put the petitioner in 
possession of the mortgaged lands, fully 
described in the deed of mortgage, dated 
the 27th June, 1967. Under the terms of 
the mortgage, the petitioner was entitled 
to appropriate the usufruct of the lands 
mortgaged, in lieu of interest on the 
amount advanced.. In accordance with the — 
provisions of the Transfer of Property 
Act, 1882, the petitioner was entitled to 
remain in possession of the said lands till 
the mortgage was redeemed by payment 
of the principal amount of the loan’ ad- 
vanced, and, in case the mortgagor failed 
to redeem the mortgage within the period 
of thirty years, as prescribed by the 
Indian Limitation Act, 1963, the right of 
redemption was to stand extinguished. 
However, the Bihar Money-Lenders Act 
was enacted in the year 1974, and Section 
12 of this Act has made a provision that 
a usufructuary mortgage relating to any 


-agricultural land,.whether executed be- 


e 
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fore or after the commencement of this 
Act, shall be deemed to have been fully 
satisfied and the mortgage shall be deem- 
ed to have been wholly redeemed on ex- 
piry of a period of seven years from the 
date of the execution of the mortgage. 
bond and thereafter the mortgagor shall 
be entitled to recover possession of the 
mortgaged land in accordance with the 
procedure prescribed by the Rules. On an 
application made by respondent No. 3, thé 
_respondent D.C.L.R. has issued the im- 
' pugned notice, which, according to the pe- 
.titioner, is without any authority in law, 
inasmuch as Section 12 of the Act is ultra 
“vires and the rules framed under the Act 
are of no effect, because the procedure 
prescribed under sub-section (3) of Section 
47 of the Act regarding framing of the 
rules has not been complied with. ; 


4, The object of the Act, as men- 
.tioned therein, is to consolidate and 
“amend the law relating to regulation of 
money-lending transactions and to grant 
relief to debtors in the State of Bihar. 

- Section 4 of the Act makes prevision re- 
` garding registration of a money-lender, 
Section 7 imposes a duty on such register- 
ed money-lender to maintain accounts in 
accordance with the procedure prescribed 
therein. Section 9 prescribes the maximum 
tate of interest which can be charged on 
the loan. Section 11 fixes the maximum 
amount which a money-lender may re- 
alise from a debtor on account of princi- 
pal and interest. Section 12, which is the 
relevant section for the present case, 
„Teads as under:— 
= "12, Notwithstanding anything to the 
contrary contained in any law or anything 
having the force of law or in any agree- 
ment, the principal amount and all dues 
in respect of a usufructuary mortgage 
relating to any agricultural land, whether 
executed before or after the commence- 
ment of this Act, shall be deemed to have 
_ been fully satisfied and the mortgage 
shall be deemed to have been wholly re- 
deemed on expiry of a period of seven 
years from the date of the execution of 
the mortgage bond in respeet of such land 
and the mortgagor shall be entitled to re- 
cover possession of the mortgaged land in 
the manner prescribed under the Rules: 


Provided that if the mortgage bond 
had been executed before the commence- 
ment of this Act nothing in this section 
shall entitle the mortgagor to.claim any 
accounts or profits from . the mortgagee 
by the reason of the benefit of redemption 
of-the mortgage under this proviston. 


K. P. Singh v. 


State (N. P, Singh J.) ALR 


Explanation-— Nothing in this section 
shall be construed to confer a right of 
effecting usufructuary mortgage of land 
on persons who do not possess transfer- 
able rights in such land.” 

This section prescribes. a special law of 
limitation and procedure for redemption 
of a usufructuary mortgage, and that is, 
perhaps, the reason why this section has 
a non obstante clause saying that, ‘not- 
withstanding anything to the contrary, 
contained in any law or anything having 
the force of law or any agreement’, the 
said provision is to prevail. Section 47 
deals with the rule- power, Sub-~ 
section (3) of Section 47 is as follows:— 


“47 (3) Every rule made under this 
section shall be laid as soon as may be 
after it ig made, before each House of the 
State Legislature, while it is in ` session 
for a total period of fourteen days which 
may be comprised i in one session or in two 
successive sessions, and, if before the 
expiry of the session in which it is so laid 
or the session immediately following, both 
Houses agree in making any modification 
in the rule or both Houses agree that the 
rule should not be made, the rule shall 
thereafter have effect only in such modifi- 
ed form or be of no effect, as the case may 
be, so, however, that any such modifica- 


i tion or amendment shall be without pre- 


judice fa the validity of anything previ- 
ously done under that rule.” 


Rules 9 and 10 prescribe the procedure 
for ‘taking possession of the mortgaged 
land by the mortgagor from the mort- 
gagee and require in the first instance, a 
notice to be sent in the form prescribed 
by the mortgagor calling upon the mort- 
gagee to deliver possession of the mort- 
gaged property within twenty days from 
the date of the notice. On expiry of the 
said period, if the mortgagee fails or re- 
fuses to deliver possession, the mortgagor 
can file an application before the Collec- 
tor for ejecting the morfgagee and the 
Collector shall issue a notice in the pres- 
cribed form to the mortgagee to show 
cause by a date fixed.as to why the mort- 
gagor should not be put in possession; on 
cause being shown, the Collector has to 
pass.an order to eject the mortgagee from 
the mortgaged land and to put the mort~ 
gagor in possession. | 


5. Mr. Kailash Roy, PERTE PA for 


the petitioner, has challenged: the legality 


of the notice (Annexure ‘2’) on several 
grounds, including the one that Section 12 
of the Act itself is ultra vires and the 
Rules are ‘of no effect due fo non-compli- 


f 
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ance with the aforesaid provision of sub- 
section (3) of Section 47 of the Act, Learn- 
ed counsel has submitted that an usufruc- 
tuary mortgagee. has an interest in the 
subject-matter of the mortgage and any 
interference with his right of possession 
to such property must be under some 
legal authority. In thet connection, he has 
placed reliance on the cases of Paresh 
Nath Singha v. Nabogopal Chattopadhya, 
(1902) ILR 29 Cal 1 (FB), Sohan Lal v. 
Mohan Lal (AIR 1928 All 726) (FB) and 
Prahlad Dalsukhrai v. Maganlal Muljibhai 
Tewar (AIR 1952 Bom 454). There éannot 
“be a dispute that the interest of a mort- 
gagee of a usufructuary mortgage is a 
‘tangible property and it can be extin- 
guished only .in accordance with law, 
If it is held, as is being suggested on be- 
half of the petitioner, that Section 12 of 
the Act cannot extinguish the said right, 
then the proceedings initiated for eject- 
ment of the petitioner have to be held to 
be null and void. But the question is as 
to whether the said Section 12 and the 
procedure prescribed in the Rules for re- 
covery of possession are ultra vires on 
one ground or the other. 


6. Learned counsel for the peti- 
tioner has challenged the legality of Sec- 
‘tion 12 of the Act on several grounds, in- 
cluding the one that it is violative of 
Art. 19 of the Constitution and amounts 
to an arbitrary invasion over petitioner’s 
right to property. He has further submit- 
ted that, in view of the Presidential Order, 
dated the 8th January, 1976, issued under 
Article 359 (1) of the Constitution,. sus- 
pending the right to move any Court far 
the enforcement of such rights under 
Article 19, the present writ application 
has to remain pending in this Court dur- 
ing the period the said order remains in 
force. According to learned counsel, how- 
ever, in spite of the fact that the proceed- 
ings have to remain suspended, the order 
of stay passed by this Court at the -time 
of admission of the writ.application on the 
29th October, 1975, staying further pro- 
ceedings before the respondent D.C.L.R. 
shall remain in force. He submits that the 
order of stay of further proceedings in 
the case in question had been. passed: by 
this Court before the issuance of the Pre- 
sidential Order and its effect cannot be 
destroyed by any such Order issued later. 
In my opinion, it is difficult to accept this 
contention of the learned counsel, be- 
cause in that case the word ‘suspended’ 
used in Article 359 (1) will have to be 


interpreted to mean only staying the pro~ 
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-a proceeding and the effect of an order 
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ceedings in question, There is difference 
between the effect of an order suspending 


of merely staying the proceeding. In Arti- 
cle 359 (1), instead of the word ‘suspend- 
ed’, if the word ‘stayed’ had been used, 
then any such proceeding where such 
right is enforced had to be stayed and 
only in that case there was no difficulty 
in accepting the argument of the learned 
counsel. In my view, however, if the pro- 
ceeding pending before this Court, where 
such right is enforced, is to remain sus- 
pended due to the Presidential Order, 
then even the order of stay which is only 
ad interim in nature and is to continue 
during the pendency of the proceeding 
will also be deemed to be suspented. The 
matter may be different if some final judi- 
cial order had been passed. It is well 
known that any order of stay which is to: 
continue during the pendency of a pro- 
ceeding before this Court cannot be con- 
sidered to be a final order. 


i 1. The Supreme Court had occa- 
sion to consider what is the effect of such 
Presidential Order, in the case of Makhan 
Singh Taraikka v. State of Punjab (AIR 
1964 SC 381), where it was observed . by 
Gajendragadkar, J. (as he then was) as 








. follows:— - 


“13, Since the object of Art. 359 (1) 
is to suspend the rights of the citizens to 
move any court, the consequence of the 
Presidential Order may be that any pro- 
ceeding which may be pending at the 
date of the Order remains suspended dur- 
ing the time that the Order is in opera- 
tion and may be revived when the said 
Order ceases to be operative;............ In 
other words, Art. 859 (1) and the Presi- 
‘dential Order issued under it may consti- 
tute a sort of moratorium or a blanket 
ban against the institution or continu- 
ance of any legal action subject to two 
important conditions.. The first condition 
relates to the character of the legal ac- 
tion and requires that the said action 
must seek to obtain a relief on the ground 
that the claimants fundamental rights 
specified in the Presidential Order have 
been contravened and the second condi- 
tion relates to the period during which 
this ban is to operate.” ` 


In the said judgment it was clearly said 
that the Presidential Order constitutes a 
sort of moratorium or a blanket ban 
against the continuance.of any legal action 
and any such right revives when the said 
Order ceases to be operative. If the pro- 


ceeding- pending before this Court is to 
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remain in moratorium or under a blanket 
ban, then how the interim order passed 
in the same proceeding which is to con- 
tinue during the pendency of the pro- 
ceeding can remain in force? Learned 
counsel for the petitioner referred to a 
‘Single Judge decision of .the Calcutta 
: High Court in Jagadish Chandra Agarwal 
“vy, Union of India (AIR 1976 Cal 17). A 
Bench of this Court in M/s. Radha Kri- 
‘ shna Agrawal v. State of Bihar (C, W. J. 
` C.-Nos. 1053 and. 1054 of 1975, disposed of 
‘on the 8th Jan.; 1976 (Pat)) has considered 
this aspect of the matter and has held 
that in such a situation even the order of 
stay passed, which is to continue during 
the pendency of such writ applications, 
shall also become ineffective. When it was 
indicated by the Court that, if the peti- 
tioner chose to- enforce his right under 
Article 19 of the Constitution in this writ 
application will have to remain suspend- 
ed, including the order of interim stay 
passed in this case, the learned counsel 
for the petitioner said that he would -not 
press the application on the ground of 
. ‘violation of the right of the petitioner 
under Article 19 of the Constitution, but 


he shall press the application on other 


grounds. In my opinion, the pep ouer is 
entitled to do the same. 


8. Learned counsel for ihe peti- 
tioner thereafter submitted that the Act 
will not be deemed to be in force because 
the Bill in question did not receive the 
` assent of the Governor, as required by 
Article 200 of the Constitution; it has 
_ simply received the assent of the Presi- 
dent. This assent by the President, ac- 
cording to learned counsel, will not 
amount to an assent, as required by Arti- 
cle 200, but it is only an assent in accord- 
ance with Article 254 (2) of the Constitu- 
tion, According to learned counsel, the 
Bill which was passed by the Bihar Legis- 
lature dealt with matters which ere co- 
vered by the entries in the State List 
(List JI) and certain matters which are 
enumerated in the Concurrent List (List 
I1). However, Parliament had, already 
made law on the matters covered by the 
Concurrent List, meaning thereby the 
Transfer of Property Act and the Indian 
Limitation Act. The assent of the Presi- 
dent was essential in accordance with the 
requirements of Article 254 (2) of the 
Constitution so that the provisions of the 
Act may prevail so far as the State of 
Bihar is concerned, although being repug- 
nant to and inconsistent with the provi- 
sions of the Central Acts. According to 
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-or explicit provision to that, effect, 


learned counsel, the assent of the Presi- 
dent relates to only those provisions, In 
my opinion, there is no merit in this sub- 
mission of the learned counsel. In view of 
Article 200 of the Constitution, any Bill 
which has been passed by the Legislature 
of the State has to be presented to the 
Governor and the Governor “shall declare 
either that he assents to the Bill or that} . 
he withholds assent therefrom or that he 
reserves the Bill for the consideration of| 
the President”. The third alternative 'in 
which the Governor reserves the Bill for. 
consideration of the President is to be 
assented by the President in accordance 
with Article 201 of the Constitution, The 
power to reserve the Bill for considera-|: 
tion of the President need not be exercis- 
ed only in cases where the Bill contains 
a provision repugnant to the provisions of 
some Central Act. It all depends on . the 
discretion of the Governor as to what Bill 
he shall reserve for consideration of the 
President, Once the President assents in 
accordance with Article 201 of the Consti- 
tution, then that Bill need not be pre- 
sented again before the Governor for his 
assent merely because it deals with items 
which are within the legislative compe - 
tence of the State Legislature, I am sup- 
ported in my view by the observations of 
the Supreme Court in State of Bihar v. 
Sir Kameshwar Singh (AIR 1952 SC 252), 
where, at page 265, paragraph 17, Patan- 
jali Sastri, C. J., while construing the 
scope of the. proviso to Article -200 of the 
Constitution, observed as follows:— 


“It is significant that the article does 
not contemplate the Governor giving his 
assent and thereafter, when the Bill has 
become a full-fledged ‘law, reserving it for 
the consideration of the President. Indeed, 
the Governor is prohibited from giving 
his assent where such reservation by him 
is made compulsory. The constitution 
would thus seem to contemplate only 
‘bills’ passed by the House or Houses of 
Legislature being reserved for the consi- 
deration of the President and not ‘laws’ 
to which the Governor has already given 
his assent......... If it was intended that 
such a law should have the assent of both 
the.Governor and the President, one 
would expect to find not only a more clear 
buf 
also some reference in Article 200 to the 
Governor’s power to reserve a measure 
for the consideration of the President 
after himself assenting to it. On the other 
hand, as we have seen, where reservation 
by the Governor is made obligatory, he ł8 


‘prohibited from giving hie assent.” 
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In the same judgment, s. R, Das, J. {as 
he then was), at- -page 304, paregraph 178, 
observed : 

“Therefore, it is weed that, after a 
Bill is passed by the State Assembly, the 
Governor must assent to it so that the Bill 
becomes a law and then that law, to have 
effect, must be reserved for the conside- 
ration of the President. This, admittedly, 
not having been done, the provisions of 
Art. 31 (3) cannot be said to have been 
complied with and, therefore, the Act can- 
not have any effect at all, I am unable to 
accept, this line of reasoning. ie 


9. A Bench of the Assert High 
Court in Benudhar Saikia v. S. K. Bhatta- 
charya (AIR 1961 Assam 16) has also held 
that, when the Governor has reserved & 
Bill for consideration of the President 
under Article 200 and the President gives 
assent, the Act is valid and cannot be 
challenged on the ground that it-did not 
receive the assent of the Governor, A Full 
Bench of the Nagpur High Court in Gan- 
patrao Pande v. State (ILR (1953) Nag 1) 

-took the same view, The President having 
given his assent the Bill must be deemed 
to have been passed into law. In my 
opinion, it cannot be urged that the Bill 
which was passed by the Bihar Legisla- 
ture never became law in absence of the 
assent by the Governor of Bihar. 


10. Learned counsel then submit- 
ted that, in view of Article 254 (1) of the 
Constitution, the provisions of Section 12 
‘of the Act shall be void and of no effect. 
According to learned counsel, when Sec- 
tion 12 prescribes a special period of limi- 
tation and procedure for redemption, it is 
repugnant to and inconsistent with the 
provisions of the Indian Limitation. Act 
and the Transfer of Property Act, which 
are Central Acts. and, as such, it is void. 
In my opinion there is mo inconsistency 
with the provisions of the Limitation Act 
The Limitation Act prescribes a time-limit 
after which the equity of redemption is 
extinguished by lapse of time, whereas 
Section 12 prescribed a period after which 
it will be deemed that the principal 
amount and all dues in respect of the 
mortgage in question have been fully sa- 
tisfled, Limitation is a matter which is in 
the Concurrent List; both the State Legis- 
lature and Parliament can legislate in res- 
pect of the same. The Act will also not 
be ‘void. merely because the procedure of 
redemption of a usufructuary mortgage 
relating to agricultural lands under the 
Act is different from the procedure pres- 


leribed under the Transfer of Property 
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Act, The question of repugnancy could 
have arisen if both the Acts, that is, the 
T. P. Act and the Act, had dealt with 
matters under the Concurrent List. “The 
Act, in pith and substance, is for granting 
relief to agriculturists against indebted- 
ness, which is covered by Entry No. 30 in 


_the State List and for achieving that ob- : 
ject, it was perfectly within the compe-| . .. 


tence of the State Legislature to enact 


the law in question. It is well settled that}. . in i 
in.such a situation, merely because cer-ļ'-- 


tain provisions of the Act incidentally 
deal with matters enumerated either in 
the Concurrent List or in the Union List, 
the Act will not be void, if the Act, in 
pith and substance, is in respect of any 
matter enumerated in any of the entries 
of the State List (List II). Reference ` in 
this connection may be made to the cases 
of A. S. Krishna v, State of Madres (AIR|" 


1957 SC 297) and Prafulla Kumar Mu-.. , 


kherjee v. Bank of Commerce Ltd., Khul- 
na (AIR. 1947 PC 60). _ 


11. It was then submitted by 
learned counsel for the petitioner that 
Section 12 of the Act simply declares. that, 
after the expiry of the period of seven 
years from the date of execution of the 
mortgage, the principal amount and all 
the dues in respect of the mortgage shall 
be deemed to have been fully satisfied 
and the mortgage shall be deemed to have 
been wholly redeemed; but it does not 
prescribe the procedure for recovery of .- 


possession of the mortgaged land—it sim- ` 


ply says that that will be done in the 
manner prescribed by the Rules, He also 
submitted that in the eye of law no such 
Rules have been framed. According to 
learned counsel, the Rules are of no effect 
due to non-compliance with the provisions 
of sub-section (3) of Section 47 of the 
Act, which requires that every rule made 
under the section has to be laid as soon as 
may be after it is made before each House 
of the State Legislature “while it is in 
session for a total period of fourteen 


- days.” According to the petitioner, the 


Rules were never laid before any House of 
the State Legislature, much less for four- 
teen days. In support of this argument, 
reliance has been placed on the observa- 
‘tions of a Bench of this Court in Manag- 
ing Committee of T. K. Ghosh Academy v. 


- State of Bihar (1974 BLJR 96 (97)), where 


a question had been raised as to whether 
an appeal filed by a discharged Head Mas- 
ter of a  mon-Government 
School could be heard according to the 


then existing-rules. The appeal had been. — 


Secondary 
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heard and disposed of according to the 
then existing rules which were to remain 
in force till new rules were framed in ac- 
cordance with Section 8 (3) of the Bihar 
School (Control and.Regulation of Admin- 
istration) Act, 1960. In that connection an 
objection was taken on behalf of respon- 
dent No. 2 to the effect that the new rules 
bad been framed. That argument was re- 
pelled saying that the new rules had not 
even been placed before the two Houses 
. of the State Legislature and as such they 

‘were not effective. From the following ob- 
servation in paragraph 6 of the judgment 
it appears that this phen was not di- 
rectly in issue:— 


“B. Since facts anen the new 
rules were not placed before us on any 
affidavit, we are not sure as to whether 
the rules are effective or not and whether 
they have been laid before each House of 
the Bihar Legislature in accordance with 
Section 8 (3) of the Act. If they have not 
been so laid, then it is plain that the rules 
have not got the. statutory force yet, be- 
cause they may be rejected by the Legis- 
lature; they may be modified me the Le- 
gislature.” . 


However, in the present case, from the 
counter-affidavit filed, on- behalf of the 
_ State it appears that it had been: so laid. 

In the counter-affidavit it has been stated 
‘that the Rules in question had’ been pub- 
lished on the 29th July, 1975 in an issue 
of the Bihar Gazette and were laid before 
the different Houses of the State Legisla- 
ture on the 9th August, 1975. They remain 
© so laid in the next session of the State Le- 
gislature which commenced on the 9th 
December, 1975 and continued till the 
22nd December, 1975. It has been stated 
that neither of the Houses has suggested 
any modification of the Rules, The ‘im- 
pugned notice was issued on the 30th Sep- 
tember, 1975. As such, by that time it had 
[been laid before. the two Houses of the 
State Legislature. Apart from that, the 
st part of sub-section (3) of Section 47 













such modification or amendment shall be 
without prejudice to the validity of any* 
thing’ previously done under that rule.” 
As such, even if the two Houses of the 
State Legislature had suggested any modi- 
fication or amendment, which they have 
not, that would not have invalidated any 
ction taken. The pétitioner cannot, there- 
fore, urge that the notice issued on the 
30th September, 1975, after-the Rule had 
been laid before the two Houses of -the 
~<, Legislature, will be invalid, merely be- 
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of the Act says in explicit terms that “any ` 
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cause by that time they had not remained 
so laid for a total period of fourteen daye. 
Sub-section (3).of Section 47 presupposes 
that action might have been taken on the 
basis of the Rules even. before the period 
of fourteen days had expired, and such 
action will be deemed to be valid even in 
case the Legislature later decided that thel- 
Rules should. be modified or amended. 


12. The Supreme Court had occa- 
sion to consider a similar provision in the 
case of Jah Mohammad Noor Mohammad 
Regban v. State of Gujarat [(1966) 1 SCR 
505 = (AIR 1966 SC 385). The Bombay 
Agricultural Produce Markets Act (22 of 
1939), by Section 26 (1), authorised the 


‘State Government to make rules for the 


purpose of carrying out the provisions of 
the Act. It was provided by sub-section 
(5) that the Rules made under’ Section 26 
shall be laid before each House of. the 
Provincial Legislature at the ` session ` 
thereof next following and shall be liable 


‘to be modified or rescinded by a resolu- 


tion in which both Houses agreed - and 
such rules shall, after notification in the 
Official Gazette, be deemed to have been 


` modified or rescinded accordingly. It was 


urged on behalf of the petitioner in -that 
case that the Rules, having not been plac- 
ed before the two Houses of the Provin- 
cial Legislature at the first session, had 
no legal validity. This argument was re- 
-pelled by the Supreme Court in the fol- 
lowing words:-—~ 


“Section 26 (5) of Bombay Act 22 of. 


‘1939 does not prescribe that the rules ac- 


quired validity only from the date on 


‘which they were placed before the Houses 


of Legislature. The rules are valid from 


‘the date on which they are made under 


Section 26 (1). It is true that the Legisla- 


‘ture has prescribed that the rules shall 


be placed before the Houses of Legislature, 
but failure to place the rules before the 
Houses of Legislature does not affect the 
validity of the rules, merely because they 
have not been placed before the Houses of 
the Legislature. Granting that the provi- 
sions of sub-section (5) of Section 26 by 
reason of the failure to place the rules be- 
fore the Houses of Legislature were- 
violated, we are of the view that sub-sec- 
‘tion (5) of Setcion 26 having regard to the 
‘purposes for which it is made, and in the 
context in which it occurs, cannot be re- 
gardėd as mandatory.” 


13. It was lastly submitted on be- 
half of the petitioner that respondent No.. 
3 has not paid requisite court-fee on his 
application filed before the D.C.L.R, If- 


1976 — 


that be so, the respondent D.C.L.R. ` shall 
call upon respondent No, 3 to pay the re- 
quisite court-fee, as required by Rule 16 
(2) of the Rules. 


14. In the result, the application 
fails and is dismissed. In the circumstan- 
ces of the case. there will be no order as 
to costs 

SHAMBHU PRASAD SINGH, J.:— 
15. I agree and would like to add a few 
observations, of my own on the question 
whether Section 12 of the Bihar Money- 
Lenders Act, 1974 (hereinafter referred to 

as ‘the Act’) is a bad law on account of 
ipummanes with some of the: provisions 
of the Central Acts, such as, the Indian 
Limitation Act, the "Transfer of Property 
Act and the Indian Contract Act. The 
article of the Constitution relevant for 
consideration-of this question is 254, but 
before referring to the provisions of that 
article. I would like to examine whether 
there is any repugnancy with provisions of 
any of those Acts. So far as the Limitation 
Act is concerned; it has been submitted 
by learned ‘counsel for the petitioner that 
while Article 61 of the Limitation Act of 
1963 prescribes a period of 30 years for 
redemption or recovery of possession of 
immovable property mortgaged and Sec- 
tion 27 of the said Act lays down that at 
the determination of the period limited 
under the said Act to any person for in- 
stituting a suit for possession of any pro- 
perty his right to such property shall be 
extinguished. Section 12 of the Act extin- 
guishes the right of the mortgagee on the 
expiry of seven years, According to me, 
there is no repugnancy between the two 
provisions, for, while the Limitation Act 
extinguishes the right of the mortgagor 
to redeem and recover possession after ex- 
piry of 30 years from the date when the 
right to redeem or recover possession ac- 
crues, Section 12 of the Act extinguishes 
the right of the mortgagee to remain in 
possession after expiry of seven years. 
Section 12 of the Act confers upon the 
mortgagor a right to recover possession on 


the expiry of seven years from the date. 


of the execution of the mortgage and ` in 
case he does not recover possession within 
30 years from that date, his right shall be 
extinguished under the provisions of the 
Limitation Act. A question was also posed 
before us as to what will happen in cases 
where the right of the mortgagor to re- 
deem and recover possession has already 
been extinguished on account of the pro- 
„visions of the Limitation Act, Can he in 
such -cases’ avail of the right conferred 
upon him under Section’ 12 of the . Act? 
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This question need not be considered and 
answered in this case as the right of the 
mortgagor to redeem-and recover posses- 
sion of the mortgaged property has net 
been extinguished under the provisions: of 
the Limitation Act im the present case. 


16. In my opinion, there is also no 
repugnancy between the provisions of the 
Transfer of Property Act and Section 12 
of the Act, Undoubtedly, the Transfer of 
Property Act confers a right upon the 
mortgagor to redeem and on the mort- 
gagee to remain in possession in cases 


. where he is put in possession so Ileng the 


mortgage is not redeemed. Section 12 of 
the Act takes awey neither of these rights: 
The mortgagor retains his right to redeem, 
if he so kes, within seven years of the 
execution of the mortgage and the mort- 
gagee to remain in possession of the pro- 
perty mortgaged for seven years until the 
Eorigeee stands redeemed by force of 
wW. ' 


17. The definition of “usufructu- 
ary mortgage” in Section 58 of fhe Trans- 
fer of Property Act itself visualises that 
there may be such mortgages where the 
usufruct of the property is to be appro- 
priated partly in lieu of interest or partly 
in payment of the mortgage-money and. 
the mortgage is extinguished when the 
mortgage money stands repaid from the 
usufruct of the property. Section 12 of 
the Act merely provides that in all cases 
of usufructuary mortgage of agricultural 
land in Bihar, the mortgage-maney shall 
be deemed to have been paid from the 
usufruct of the mortgaged property om 
the expiry of a period of seven years from. 
the date of the execution of the mortgage. 
Mortgages known as Bhughtbandha are 
also prevalent in Bihar in which the mort- 
gage stands redeemed on expiry of the 
period fixed for the purpose by the par- 
ties to the deed. Laws like Section 46 of 
the Chotanagpur Tenancy Act have alse 
put restrictions that such Bhughtbandha 
mortgages cannot be for a period exceed~ 
ing seven years except im certain cases. 


18. Section 12 of the Act, no doubt, 
puts a restriction on the freedom to enter 
into contracts relating to mortgage of 
lands. Parties to a mortgage are restrict- 
ed by law te execute usufructuary mort- 
gages in respect of agricultural lands for 
a period of more tham seven years and 
irrespective of thelr agreement the mort- 
gage is extinguished on the expiry of 
seven years, But it is open always to the 
Legislature to. put restrictions on the free~ 
dom of entering into contracts. The Cons _ 
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tract Act itself puts many such restric- 
tions. 

19. Article 254 (1) of thè Consti- 
tution lays down that if any provision of 
ław made by the Legislature of a State is 
repugnant to any provision of a law made 
by Parliament which Parliament is com- 
petent to enact, or to any provision of 
any existing law with respect to one of 
the matters enumerated in the concurrent 
list, then, subject to the provisions of 
clause (2), the law made by Parliament, 
whether passed before or after the law 
made by the Legislature of such State, or, 
as the case may be, the existing law, shall 
prevail and the law made by the Legis- 
lature of the State shall, to the extent of 
the repugnancy, be void. In so far as the 
Limitation Act, 1963 is concerned, it is a 
law made by Parliament and undoubtedly 
limitation being a matter in the concur- 
rent list (item No. 13 of List III of the 
Seventh Schedule), the Parliament was 
competent to enact it, The Transfer of 
> Property Act and the Contract Act are 
` existing laws, as defined in Article 366 (10) 

of the Constitution, but transfer of pro- 
perty of agricultural lands and contracts 
relating to agricultural lands are not in 
the concurrent list. Item No. 6 of List IIT 
of the Seventh Schedule is as follows:— 

“Transfer of property other than 
agricultural land; registration of deeda 
and documents,” 


Item No. 7 of the said List reads— 


“Contracts, . including partnership, 
agency contracts of carriage, and other 
special forms of contracts, but not includ- 

_ ing contracts relating to agricultural 
land.” 


Transfer of agricultural lands and con- 
tract relating to agricultural lands being 
not in the concurrent list, but being in the 
State list, any law made by the State Le- 
gislature relating to these cannot be dec- 
kared to be void on the ground of repug- 
nancy with an existing law of the Central 
Government. Section 12 of the Act can- 
not, therefore, be declared to be bad on 
the ground of repugnancy with any pro- 
vision of the Transfer of Property Act or 
the Indian Contract Act, even if really 
there is any repugnancy between Section 
12 of the Act and some of the provisions 
of those Acts. Section 12 of the Act cannot 
be declared to be bad law or void on ac- 
count of repugnancy, if any, with the pro- 
visions of Indian Limitation Act of 1963, 
for, the Bihar Money-Lenders -Bill which 
has now ripened into the Bihar Money- 
Lenders Act, 1974, was reserved for the 
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consideration of the President and receiv- 
ed his assent, Therefore, as provided in 
Article 254 (2)‘of the Constitution, the 
provisions of the Act will prevail in the 
State of Bihar in preference to the provi- 
sions of the Indian Limitation Act, 1963. 
Order accordingly. 
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S. SARWAR ALI AND NAGENDRA 
PRASAD SINGH, JJ. 


Mahabir Prasad and others, Petition- 
ers v. The State of Bihar and others, Res- 
pondents. _ 


Civil Writ Jur. Case Nos. 74 and 1460 
of 1974, D/- 6-10-1975. _ 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition” ‘of, Surplus 
Land) (Amendment) Act (1: of 1973) — Js 
a valid piece of legislation “and suffers 
from no constitutional infirmity, (Con- 
stitution of India, Pre, and Art. 31-B). 


The Preamble to the Constitution is 
not a source of substantive power, nor 
can the power legitimately exercisable by 
a competent Legislature be held to be in- 
valid and unconstitutional on the ground 
thet in the exercise of power it has trans- 
gressed the principles laid down in the 
Preamble. (Paras 9 and 34) 

The Legislature had legislative com~ 
petence to enact the impugned law, 

(Paras 16 and 34) 

The impugned provision has been en- 
acted to give effect to the directive prin- 
ciples of State Policy engrafted in the 
Constitution. (Paras 13 and 34) 

The Act, both before and after the 
amendment, is immune from challenge for 
violation of provisions of Part III of the 
Constitution in view of Article 31-B of the 
Constitution and in view of the fact that 
both the parent Act as also the amending 
Acts have been included in the ninth 
Schedule to the Constitution. 

(Paras 14 and 34) 

(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (1961) (12 of 1962), S. 8— Rules 
framed under the Act, R. 8 — Non-com- 
pliance of S. 8 and R. 8 — Effect. 


Section 8 of the Act and Rule 8 of the 
Rules, as at present-enacted and framed, 
are meant to be obeyed, the violation of 
either of them, if raised at appropriate 
stage, and in appropriate cases, may en~ 
title the court to interfere and require 
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advancement, or the act of exalting in 
rank or honour” (Webster’s Dict.), and as 
“advancement to a higher position, grade, 


class, or rank; preferment in honour or- 


dignity.” (Standard Dict. 1898). ‘In the 
Police department of the City of New 
York a patrolman receives an annual 
compensation of $ 1,400 or less; those who 


rank as roundsmen receive an annual- 
compensation of between $1,400 and $1,500; _ 


while those who rank as sergeants re- 
ceive an annual compensation of not less 
than $1,500 nor more than $2,000, Patrol- 
men and roundmen are not eligible to 
appointment as captdirs. The selection 
of those officers is made from the list of 
sergeants, or those who rank as sergeants, 


namely, detective sergeants and tele- 


graph operators, The designation of the 
relator, a patrolman, as telegraph opera- 
tor, was intended to be permanent, and 
was therefore a promotion, for it carried 
with it advancement in rank and class, 
together with an advancement in the 
‘salary to be received by him.” i 
33. I conclude that under the re- 
levant rules, the mode provided for the 
appointment to the post of Superinten- 
dent is one by way of promotion and is 
not by way of first appointment, 
- 34, In fairness to Mr. Sethi, I 
must notice that to counter the argument 
of the learned counsel for the petitioner 
that the present case was one of first 
appointment he had taken the firm stance 
that even a first appointment to the post 
of various functionaries: attached to the 
Subordinate Courts may well fall within 
the ambit of the soleness of control vest- 
ed in the High Court by Article 235 of 
the Constitution. However, ag I have 
arrived at the conclusion that the mode 
of appointment to the post of Superinten- 
dent is clearly by way of promotion, it is 
unnecessary to examine the contention on 
behalf of the respondent in this context 
because in strictness it does not arise. 
35. The -rather complex ‘ legal 
question having been answered, the 
specific issue regarding the applicability 
or otherwise of the State instructions; 
annexures ‘C’ and ‘C-1’ to the case of the 
petitioner, resolves itself with relative 
ease, By virtue of Article 235 of the Con- 
stitution the High Court is vested with the 
control ovér the functionaries and 
ministerial staff -attached to the District 
Courts and the Courts subordinate there- 
to. This control includes the power of 
promotion to all such functionaries. The 
High Court alone is the best judge as to 
which of these functionaries and. the 
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ministerial staff of the Subordinate Courts 
fs fit or worthy for promotion to a higher 
tank. The power to issue instructions in 
this regard would, therefore, be vested ir 
the High Court. This being within the 
province of the High Court, any imping- 
ing thereon by an external agency would 
be an intrusion into the field of control 
exclusively given to it and, therefore, ae 
warranted. It has been authoritatively 
held in State of Assam v. S, N. Sen, AIR 
1972 SC 1028, that the power of promo- 


.tion to the post of a Subordinate Judge 


vested exclusively in the High Court 
under Article 235 of the Constitution and 
therefore a rule framed by the State Gov- 
ernment to the effect that the confirma- 
tion of Subordinate Judges would be made 
by the Governor was struck down as un- 
constitutional. The ratio of the case in 
regard to the members of the Subordinate 
Judicial Service applies mutatis mutandis 
to the functionaries of the district Courts 
and the Courts subordinate thereto, If 
the promotion of the members of the 


. Subordinate Judicial Service and even 


their confirmation is wholly- within the 
control of the High Court, then it follows 
a fortiori that the promotion and con- 
firmation. of the functionaries of the 
Courts abovesaid must also stand on an 


identical footing. Consequently the field 


of promotion of these functionaries is en- 
tirely and exclusively within the area 
of the High Court's control and any in- 
trusion therein would.be unwarranted in 
view of the provisions of the Constitution. 
Any instructions or rules framed by the 


. State Government in regard to the pro- 


motion of its employees would, therefore, 
not be applicable to the functionaries 
attached to the subordinate Courts because 
the sole control thereof vests in the High 
Court. The matter can at best be viewed 
from’ two angles. Viewed from one an- 
gle it may be either said that such in- 
structions are ipso facto intended to apply 
only to those civil servants of the State 
who are directly under its control’ and 
not to the functionaries of the subordi- 
nate Courts whose control has been ex- 
pressly placed under the High Court. In 
any case if any such instructions are 
sought to be imposed upon the function- 
aries exclusively within the control of 
the High Court, then this would be tant- 
amount to impinging on the exclusive con- 
trol of the High Court vested in it by 
Article 235 of the Constitution and there- 


fore, unconstitutional. 


36. _ At the cost of some repeti- 
tion, the matter may ` be succinctly put 
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in a syllogism. The control of the 
functionaries of the Subordinate Courts 
is vested in the High Court by Article 235 
of the Constitution. This control en- 
visages in its ambit the power of promo- 
tlon to the exclusion of the State Govern- 
ment or any other authority. Therefore, 
any instructions issued by the State in 
this context are not applicable to such 
functionaries and the High Court alone is 
competent to issue such instructions, 


37-39. The writ petition is thus 
found to be without merit and is dismiss- 
ed, In view of the ticklish question of 
law arising herein, I leave the parties to 
bear their own costs, 


RAJENDRA NATH MITTAL, J. 
(Majority view):— I agree, 

MAN MOHAN SINGH GUJRAL, J. 
(Minority view):—- I have had the advan- 
tage of reading the judgment of Sandha- 
walia, J, However, with all the respect for 
my learned brother, I have not been able 
to persuade myself that the interpretation 
sought to be placed on Article 235 of the 
Constitution and the rules relating to the 
appointment and control of the Clerks 
(now Superintendents) of Court to the 
District and Sessions Judges could be 
reached without doing violence to the 
language of the relevant rules and without 
disregarding the import and effect of the 
proviso to Article 235 and the notifications 
of the Punjab Government dated 23rd 


June, 1937, and 18th July, 1939, under 
which the relevant rules were framed. 
I have, therefore, found it necessary to 


write à separate judgment. 


40. The facts necessary for thẹ 
decision of this petition are not in dispute 
and lie in a narrow compass. The peti- 
tioner is at present working as Clerk of 
Court to the Senior Subordinate Judge, 
Amritsar, and not only belongs to a back- 
ward class but is also a graduate. The 
post of Clerk (now Superintendent) of 
Court (hereinafter referred to as the. post 
of the Superintendent) having fallen va- 
cant, recommendations for. this. post were 
made by the District and Sessions Judge, 
Amritsar. On coming to know that he 
had been ignored for belng recommended 
for this post and that the names of two 
other Assistants working in the office of 
the District and Sessions Judge were sent, 
the petitioner made .a representation to 
‘the High Court through the Registrar 
praying that his name be included in the 
panel of the persons who were to be con- 
sidered for the ‘ae of the Superinten- 
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dent. This representation was rejected 
and intimation about this rejection was 
conveyed to the petitioner by the District 
and Sessions Judge by letter dated 16th 
February, 1971. Not satisfied with the 
earlier representation, the petitioner again 
approached the High. Court through 
another representation on 20th February, 
1971, but no action could be taken on 
that representation as while it was being 
processed, the present petition was filed 
in March, 1971, 


4i. Besides basing his claim for 
preference over Sampuran Singh and Man 
Singh who had been recommended by the 
District & Sessions Judge on grounds of 
seniority and higher educational quali- 
fications, the petitioner primarily based 
his claim on the instructions issued by 
the Government with regard to the re- 
servation of posts for Scheduled Castes 
and Backward Classes, Copies of these in-. 
structions have been placed on record and 
have been marked as Annexures C and 
C-i. On the strength of these 
instructions, it is asserted in the 
petition that being a member of the 
Backward Classes he was to be selected 
in preference to the other officials, as 
these instructiong govern the case of the 
petitioner and are fully attracted to the 
matter of selection to be made by the 
High. Court to the post of the Superinten- 
dent to the District & Sessions Judge. 

42. The petition is contested on 
behalf of the resporidents through the 
affidavits filed by the Registrar. The first 
affidavit is dated-7th January, 1972, and 
was filed in reply to the main petition. 
The second affidavit was filed on 27th 
May, 1972, in reply to the replication filed 
by the petitioner. As the question of the 
rules applicable to the petitioner was not 
clear, another affidavit was filed by Mra 
Lobena, Deputy Registrar (Rules) on 12th 
September, 1975. 


43. In these affidavits the factual 
position set up by the petitioner is not 
controverted and it was accepted that the 
petitioner's name had not been ‘recom- 
mended. The reason set up for ignoring 
the petitioner is that he was not consider- 
ed fit for promotion by the District & 
Sessions Judge, as his knowledge of civil, 
and criminal law was not considered to 
be adequate, “It was also stated that the, 
case of the petitioner was not covered by. 
the instructions issued by the Punjab: 
Government. In ‘the ‘affidavit dated 27th, 
May, 1972. it was further clarified tha} 
the instructions: ‘issued by the- High ‘Court 
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` on 20th November, 1969, 
servation of posts for members of the 


Scheduled Castes and Scheduled Tribes. 


were in fact applicable to the case of the 
petitioner, and in view of these instruc- 
tions reservation of posts could only be 
made in the matter of initial recruitment 
and not at the time of promotion. The 
implication of this averment is that the 
post of Superintendent to the Court of 
the District & Sessions Judge is filled by 
promotion and not by recruitment and 
reservation could, therefore, not be 
claimed in terms of the High Court’s cir- 
cular letter and further that the instruc- 
tions issued by the Government through 
Annexure C and C-1 regarding the re- 
servation of posts for members of the 
Scheduled Castes and Tribes in respect of 
posts to be filled by promotion were not 
applicable to the ministerial establish- 
ment of the Courts subordinate to the 
High Court including the post of the 
Superintendent. 


44, The inflexible stand taken by 
both the sides, therefore, claims answer 
to the following questions:— 

(1) Whether the control of the High 
Court envisaged in Article 235 extends to 
all the functionaries working in the Dis- 
trict Courts and Courts subordinate there- 
to and whether this control would debar 
the Government from making rules or 
issuing instructions regarding the basis on 
which the post of the Superintendent to 
the District & Sessions Judge is to be 
filled? 


(2) Whether the post of Superinten- 
dent to the District & Sessions Judge is 
filled by promotion or recruitment? 

(3) In case it is held that these posts 
are filled by promotion, then whether the 
instructions contained in Annexure C and 
C-1 are applicable or the instructions issu- 
ed by the High Court are applicable? 
On the other hand, if the conclusion ‘is 
that these posts are filled by recruitment, 
which out of the two sets of instructions 
would be attracted? . 


45. Before embarking on the task 
of examining the problem from various 
angles, it would be fruitful to analyse the 
rules applicable to the appointment of 
Superintendent to the District & Sessions 
Judge in their historical perspective. Be- 
fore the enactment of the Government of 
India Act, 1935, the appointment of the 
Superintendents to the District & Sessions 
Judges was governed by Section 35 of the 
Punjab Courts Act, 1918, and the rules 
were framed by the High- Court under 
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sub-section (3) of Section 35. These rules 
are contained in Chapter 18-A Volume 1, 
High Court Rules and Orders. After the 
coming into force of the Government of 
India Act, 1935, under clause (b) of sub- 
section (1) of Section 241 of this Act, the 
power to make appointments to the civil 
services and posts in connection with the 
affairs of a province vested in the Gover- 
nor or his nominee and under sub- 
section (2) the Governor could make rules 
for regulating the conditions of 
service of a person serving in connection 
with the affairs of a province. Though 
Section 35 of the Punjab Courts Act, 1918, 
was repealed by the Government of India 
(Adaptation of Indian Laws) Order, 1937, 
but the rules contained in Chapter 18-A, 
Volume 1, High Court Rules and Orders, 
were saved by Article 10 of this Order 
till other provision in this behalf was 
made by the competent authority, 

46. In the exercise of the powers 
conferred by sub-sections (1) and (2) of 
Section 241 of the Government of India 
Act, 1935, the Governor of Punjab issued 


the following notification on 23rd June, 


1937:— 

“In exercise of the powers conferred 
by sub-sections (1) and (2) of Section 241 
of the Government of India Act, 1935, the 
Governor of the Punjab is pleased to 
make the following delegations of his 
authority to make appointments in the 


. Judicial Department of the Province, and 


to prescribe conditions of service for per- 
sons serving His Majesty in that Depart- 
ment. The powers here delegated of 
creating new appointments are subject 
te the proviso that they shall not be so 
exercised as to cause the relevant provi- 
sions in the provincial budget to be ex- 
ceeded, and to the provisions of paragraph 
20.3 and 19.9 of the. Book of Financial 
Powers:— y 
(For table See page 228) 

From a plain reading of the above noti- 
fication it would be clear that the High 
Court was given the power to make rules 
prescribing the conditions of service of 
the ministerial establishment of the 
courts subordinate to the High Court 
which would include Superintendent to 
the District and Sessions Judge. The ap- 
pointment pf ministerial establishment 
încluding that of the Superintendent was, 
however, left to the District and Sessions 
Judge. In making these rules the High 
Court and in making these appointments 
the District and Sessions Judges were to 
act ag delegates of the Governor, In the 
exercise of the powers conferred by the 
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S. No, Nature > of delegation. To whom delegated, Extent. 
l1. To make rules prescribing the conditions of The Honourabl Full T 
service of the minist establishment of of the High adgas ea a E A fe 
the Courts subordinate to the High Court Judicature at Lahore, the rules shall re- 


of Judicature at Lahore, and of the process 
servers in those Courts, 


2, To make ap tments to the posts of minis- 
terial establishment and process servers in 
the Courts subordinate to the High 


Bo- * * 





above notification the High Court framed 
rules called the Rules relating to the ap- 
pointment and control of Superintendents 
of Court to District and Sessions Judges. 
The approval of the Government to these 
rules was conveyed to the High Court by 
letter dated: 2ist November, 1940, By 
virtue of Article 10 of the Government of 
India (Adaptation of Indian Laws) Order, 
1937, these rules superseded the earlier 
rules contained in Chapter 18-A, Volume 
1, High Court Rules and Orders, so far 
as the appointment of Superintendents 
was concerned, as the earlier rules were 
only to remain in force until other pro- 
vision was made by the authority em- 
powered to regulate the matter in ques- 
tion, Before the approval of the Govern- 
ment to these rules -was given the Gov- 
ernor of Punjab amended the notification 
dated 23rd June, 1937, by notification 
dated 18th July, 1939, bearing No, 4654- 
J-39/23984, whereby the power to make 
appointments of Superintendents to the 
District and Sessions Judges was taken 
away from the District and Sessions 
Judges and was given to the High Court. 
Consequential changes were made in the 
earlier notification, with the result that 
the High Court became the delegate of 
the Governor so far as the appointment 
of Superintendent to the District and 
Sessions Judge was concerned. 

47. At this stage it would be use- 
ful to set down the rules governing the 
Superintendent in extenso, as reference 
will have to be made to these rules sub- 
sequently, - : 

“Rules relating to the appointment 
and control of clerks (not Superinten- 
dents) of Court to District and Sessions 
Judges to be incorporated in the Civil 
Courts Establishment (Appointment and 
Conditions of Service) Rules (as amended 
upto June, 1947). 

1. Posts of Clerks of Court to Dist- 
rict and Sessions Judges shall be classed 
as selection posts and shall be on a provin- 
cial cadre, š 


quire the previous 
approval of the Pro- 
vincial Government. 


District and Sessions Full powers. 
Judges and Judges of 
Small Cause Courts as 
the case may be. 
wey * 





2. Authority competent to appoint:— 
Appointments to the post of Clerk of 
Court: to the District and Sessions Judge, 
whether permanent or officiating, shall 
be made by the Hon’ble Judges of the 
Higb Court: 4 


Provided that the District and Ses- 
sions Judge concerned may make an offi- 
ciating appointment to the post of C. O. C. 
in a leave vacancy for a period not ex- 
ceeding three months, subject to the con- 
firmation by the Hon’ble Judges of the 
High Court. 

3. Enrolment of Candidates:— A list 
of candidates accepted for appointment 
as Clerks of Court to District and Ses- 
sions Judges shall be maintained by the 
High Court, This list shall contain only 
such number of candidates as can be ab- 
sorbed within two or three years, The 
list shall be cenfidential and it shall not 
be necessary to inform any person that 
his name has been added to or removed 
from it, Before any person is considered 
for acceptance as- a candidate he shall 
sign a declaration in the following 
terms:— 

“If appointed C. O, C. to a District 
and Sessions Judge I shall be prepared to 
be posted anywhere in the Punjab and I 
recognise that if I shall protest against 
the transfer, I shall be liable to discipli- 
nary action.” 

4, Qualification.— Appointment to 
the post of C. O. C. to a District and 
Sessions Judge shall be made only from 
the list of accepted candidates maintain- 
ed under Rule 3, These candidates shall 
bé chosen by selection from the clerical 
staff employed in Subordinate Courts in 
the proportion of 50% Muslims, 30% 
Hindus and others and 20% Sikhs, 


5. Conditions of Service:-—_ Clerks of 
Court to District and. Sessions Judges will 
be liable to transfer under the orders of 
the Hon’ble Judges of the High Court 
from one Sessions Division to another 
within the Punjab. 
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6. Punishments:— (i) A C. O. C. toa 
District and Sessions Judge shal] in mat- 
ters relating to discipline, punishments 
and appeal be subject to the Punjab Sub- 


ordinate Services (Punishment and Ap- — 


peal) Rules, 1930, or such other Rules as 
the Punjab Government may hereafter 
make in this behalf, and shall also be 
subject to the punishment of fine under 
Section 36 of the Punjab Courts Act, 
1918. 

(ii) A District and Sessions Judge 
may impose on his C, O. C. the punish- 
ment of fine, censure or stoppage of in- 
crement, All other punishments shall be 
imposed by order of the Hon’ble Judges 
of the High Court. The order of the 
Hon’ble Judges of High Court in this be- 
half shall be passed by the Judge in 
Charge of the administrative business of 
the High Court. 

7. Appeals:—- (i) An appeal shall lie 
to the Hon’ble Judges of the High Court 
against an order of a District and Sessions 
Judge imposing any penalty on his 
C. O. C. The orders of the MHon’ble 
Judges shall be passed by the Judge in 
Charge of the Administrative business of 
the High Court, 

(ii) An appeal shall lie to a Bench of 
two Judges of the High Court against an 
order of the Judge in Charge of the Ad- 
ministrative business of the Court impos- 
ing any penalty on C. O, C, to a District 
and Sessiong Judge.” 

48. Taking up the points that 
arise for decision in this case, it is well 
settled that, in view of Article 235 of the 
Constitution of India, the control of the 
High Court extends to all the functiona- 
ries working in the District Courts and 
Court Subordinate thereto. In Moham- 
mad Ghouse v, State of Andhra Pradesh, 
ATR 1959 Andh Pra 497, it was held that 
the word “court” occurring in Article 
235 includes not only the persons presid- 
ing over the District Courts and the 
Courts Subordinate thereto but also all 
the functionaries of these courts and mat- 
ters pertaining to them. This view was 
also followed by the Full Bench in Nri- 
pendra Nath Bagchi v. Chief Secy. of 
West Bengal, AIR 1961 Cal 1 (FB), and 
the conclusion is, therefore, obvious that 
the control of the High Court envisaged 
by Article 235 extends not only to the 
presiding officers but also to the func- 
tionaries and ministerial staff attached to 
the District Courts and the Courte Sub- 
ordinate thereto. n 

49. The second leg of the prob- 


lem relates to the making of rules for 
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the appointment of Superintendents to 
the District and Sessions Judges. Though 
these rules were made by.the High Court 
but this was done by virtue of the powers 
conferred on it by the Governor through 
notification dated 23rd June, 1937, as the 
power to make these rules vested in the 
Governor or his nominee, In making 
these rules the High Court acted as the 
nominee of the Governor under sub-sec- 
tion (2) (b) of Section 241 of the Govern- 
ment of India, Act, 1935, Even otherwise 
under the Government of India Act, 1935, 
the appointments of the ministerial esta- 
blishment of the courts subordinate to 
the High Court vested in the Governor 
under sub-section (1) (b) of Section 241 
and the High Court on its own could not 
either make these appointments or make 
rules under which these appointments 
could be made, 


50. To complete the considera~ 
tion of the first question it has to be 
seen as to what change, if any, has been 
brought about in the gituation by the 
coming into force of the Constitution of 
India, So far as the appointment of the 
ministerial staff of the courts subordinate 
to the High Court is concerned, no sepa- 
rate provision has been made in the Con- 
stitution and Articles 309, 310 and 311 
would be applicable to these appoint- 
ments also. The recruitment and condi- 
tions of service of Superintendents can 
be regulated by an appropriate Act of 
the legislature or, if no such provision is 
made, by the rules framed by the Gov- 
ernor or such person as he may direct. 
As no rules have so far been made by 
the State Legislature or by the Gover- 
nor or his nominee, under the proviso to 
Article 310 the rules framed by the High . 
Court under the authority conferred by 
Section 241 (2) (b) of the Government of 
India Act, 1935, would continue to be in 
force, ag these rules are saved by Article 
372 of the Constitution. The power, 
however, vests in the State Legislature 
and the Governor to substitute” these 
rules by another set of rules regulating 
the recruitment and conditions of ser- 
vice of the ministerial staff of the Courts 
Subordinate to the High Court, It also 
cannot be disputed that by executive in- 
structions the Governor can add to or 
modify the rules made by the High Court 
in 1940, as these rules were made by the 
High Court as nominee of the Governor. 
It is well settled that even if the rules 
have been made by the State Legislature 
executive instructions can be issued to 
cover the area which is not covered by 
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the rules made by the legislature. In the 
case of the rules made by the High Court 
in 1940, these, having been made by the 
High Court as nominee of the Governor, 
can be altered or modified by executive 
{instructions of the Governor, There is 
nothing in Article 235 of the Constitu- 
tion which in any manner takes away the 
right of the Governor to make rules re- 
garding appointment and conditions of 
service of the ministerial staff of the 
Courts Subordinate to the High Court in- 
cluding the post of the Superintendent to 
the District and Sessions Judge. 


5L The principal contention rais- 
ed on behalf of the respondent is that 
the post of Superintendent to the Dist- 
rict and Sessions Judge is filled by pro- 
motion and not by recruitment and, there- 
fore, these appointments fall within the 
power of the High Court, as the control 
envisaged in Article 235 of the Constitu- 
tion extends to the making of promotion 
of the judicial officers manning the Dist- 
rict Courts and theïr ministerial staff. 
This aspect of the case as covered by the 
second question and the answer to this 
would depend on the interpretation of 
the rules made by the High Court in 1940 
under which the appointments are made 
and the authority under which these rules 
were made, The heading of the rules 
clearly highlights that these relate to the 
appointment and control of the Superin- 
tendents, Rule 2 then provides the man- 
ner in which such eppointments are to be 
made and it is stated that, whether the 
appointments are permanent or officiat- 
ing, these may be made by the High 
Court, The appointment is to be made 
out of the list of accepted candidates 
maintained by the High Court and the 
candidates on this list are to be selected 
from the clerical staff employed in the 
Subordinate Courts. Rule 4, which re- 
lates to the qualifications, provides for 
the method by which - the list is to be 
prepared. Disciplinary action against 
Superintendents can be taken under Rule 
6 and, according to this rule, the Punjab 
Subordinate Services (Punishment and 
Appeal) Rules, 1930, are applicable in 
their case. — 


` 52, From the above discussion of 
the rules, it would emerge that though 
the selection for the posts of Superinten- 
dents is limited to the clerical staff em- 
ployed in the subordinate courts, but 
these posts are filled by appointment and 
not by promotion and that these posts 
are on a provincial cadre as against the 
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other posts which are on a district cadre, 
No doubt for a clerk working in a sub= 
ordinate court the appointment as Super- 
intendent would amount to promotion in 
life in the sense that he would have 
better status and emoluments, but this 
would not amount to promotion in the 
sense in which the expression is used in 
Article 235. The argument that as re- 
cruitment is limited to the employees of 
the subordinate courts and is not by open 
competition or from open market, these 
appointments should be considered as 
cases.of promotion falling only within 
the jurisdiction of the High Court is not 
plausible, as the source of recruitment is 
not the only test to determine whether 
the filling of a post amounts to promotion 
within the meaning of Article 235 or is 
an appointment outside the purview of 
Article 235. Some of the other relevant 
considerations are whether the post to 
which appointment is to be made is from 
the same cadre from which the selection 
is to be made or is from a different cadre, 
whether both the posts are governed by 
the same rules regarding recruitment and 
conditions of service, whether the ap- 
pointing authority in both the cases is 
the same or different, whether the posts 
fall in the same pay-scale or different 
pay-scales and whether the rules govern- 
ing the appointment treat this appoint- 
ment as recruitment or as promotion. 
(Moreover, promotion ordinarily signifies 
that persons out of whom the selection is 
to be made are members of one cadre 
having inter se seniority. In the case of 
promotion the selective process is gene- 
rally limited to consideration of the se- 
niority, if otherwise the senior incum- 
bent is fit to perform the duties of the 
post to which the’ promotion is to be 
made. On the other hand, if the persons 
out of whom the selection is to be made 
ere members of different cadres having 
no inter se seniority, it. would not be a 
case of promotion from a junior cadre 
but a case of initial appointment or re- 
cruitment, In the case of appointment the 
element. of selection plays a predominant 
role, as a choice has to be made on the 
basis of various considerations including 
the educational qualifications, the past 
record of service and experience, if any, 
the general level of intelligence and suit- 
ability for a post, the academic career 
and special or higher qualifications, 1 
any, In taking the above view I find 
support from the decision of the Andhra 
Pradesh High Court in Sathya Kumar v. 


State of Andhra Pradesh, AIR 1971 Andh 
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Pra 320, wherein the question arose whe- 
ther Article 234 is applicable to first ap- 
pointment to the judicial service of a 
State or also to subsequent promotion 
and in this context the true import of the 
word “promotion” was considered. It was 
ruled that “while the term ‘selection’ in- 
volves the consideration of merit and abi- 
lity and not merely of seniority, the term 
‘promotion’ would ordinarily mean pro- 
motion on the basis of seniority unless of 
course the record of the officer is too bad 
to consider him for promotion. 


53. Examining the position of the 
Superintendent from the  stand-points 
mentioned above, it would emerge that 
the clerical staff out of which the selec- 
tion is to be made belongs to different 
’ cadres, as under the relevant rules there 
has to be a separate cadre for each reve- 
nue district and a separate cadre for each 
Court of Small Causes insofar as the mi- 
nisterial establishment of the District and 
Sessions Judge is concerned. A clerk 
from one district has no inter se senio- 
rity with his counterpart in another dis- 
trict and in the list of selected candidates 
maintained by the High Court the names 
cannot be placed in any order of senio- 
rity. Furthermore, the appointment of 
Superintendents is governed by separate 
set of rules and the appointing authority 
is different from the authority which ap- 
points the other ministerial staff of the 
Courts of District and Sessions Judges. 
. Even the rules relating to the Superin- 
tendents treat their selection as appoint- 
ment, as Rule 2 speaks of the authority 
competent to appoint and the heading 
shows that these rules relate to the ap- 
pointment and control of Superintendents. 
Furthermore, the notification dated 18th 
July, 1939, whereby the earlier notifica- 
tion dated 23rd June, 1937, was amend- 
ed shows that the power to make ap- 
pointment of Superintendents which vest- 
ed in the Governor of Punjab was de- 
legated to the Judges of the High Court 
and in this respect the High Court was 
given full powers. If it was a case of 
promotion, this notification would have 
mentioned it so, and the rules would have 
treated it as promotion out of the clerks 
working in the various Sessions Divisions. 
To make the matter further clear it would 
be relevant to examine by way of com- 
parison the rules contained in Chapter 
18-A which relate to the ministerial and 
menial establishment of District and Ses- 
sions Judges excepting the post of Super- 
intendent. From these rules it would ap- 
-pear that first appointments are ordina- 
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rily to be made at the lowest level and 
the appointment to the higher grades vi 
ministerial establishment is ordinarily to 
be made by promotion from lower grades. 
This is so provided in Rule 6. This rule 
further provides the method by whħhicn 
permanent vacancies in the higher grades 
are to be filled by promotion, All the 
ministerial officers in one district are 
treated as forming a joint cadre but the 
cadre is provided in two grades, the lower 
grade and the higher grade. As observ- 
ed earlier, the posts in the higher grade 
are filled by promotion from the posts in 
the lower grade and not by fresh recruit- 
ment. The post of Superintendent is not 
included in the joint cadre and is treated 
as forming a separate cadre, 


54, The above discussion would, 
therefore, clearly bring out that, from 
whatever view-point the matter is looked 
at, the conclusion would be that the post 
of the Superintendent to the District and 
Sessions Judge is filled by appointment 
and not by promotion and the power - to 
fill these posts rests with the High Court, 
not because of the power of control it has 
under Article 235 but because of the 


power delegated to it by the 
Governor under notifications dated 
23rd June, 1937 and 18th July, 1939. 


There is also another aspect of the mat- 
ter. If appointments to the posts of Su- 
perintendents are to be treated as. pro- 
motion falling -within the purview of the 
High Court because of the power of con- 
trol vesting in it by virtue of Article 235 
of the Constitution, there was no occa- 
sion for the Governor to have conferred 
this authority on the High Court to make 
rules governing these appointments or to 
make these appointments and further- 
more there would have been no occasion 
to seek the approval of the Government 
to the rules framed by the High Court, 
as the High Court alone would have been 
competent to make the rules or to make 
appointments by way of promotion from 
the subordinate clerical staff, The con- 
trol of the High Court over the District 
Courts and courts subordinate thereto be- 
ing absolute and unfettered, the High 
Court alone could make rules and could 
further make appointments by virtue of 
this power and need not have derived 
this power from the power of the Gover- 
nor to make rules or to make appoint- 
ments. 


55- The apparent conflict in the 
powers of contro] vesting in the High 
Court under Article 235 which includes 
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the power to make promotions and the 
authority of the State Legislature or the 
Governor to make rules relating to the 
appointment of Superintendents to Dis- 
trict and Sessions Judges, can also be re- 
solved if the matter is looked at from 
another stand-point. It has been held by 
the Supreme Court in Mohd, Sujat Ali v. 
Union of India, 1974 (2) Serv LR 508 = 
(AIR 1974 SC 1631), that the right to be 
considered for promotion is a condition of 
service and that a rule which relates to 
the right of actual promotion or the right 
to be considered for promotion is a rule 
prescribing the conditions of service. It 
would, therefore, follow that the rules 
relating to promotion are rules regulat- 
ing the recruitment and conditions of ser- 
vice, Framing of these rules would, 
therefore, fall within the ambit of Arti- 
cle 309, The actual working of these rules 
insofar as these rules relate to promotion 


would fall within the powers of the High © 


Court by virtue of Article 235 and it is 
the High Court alone which can operate 
those rules and apply them in individual 
cases, As in the cases of other services 
or posts in connection with the affairs of 
any State the State Government can make 
rules or issue instructions, so in the case 
of posts of Superintendents the rules 
can be made by the State Legislature or 
the Governor in terms of Article 309 and 
instructions can also be issued by the 
Governor in matters where the ruleg are 
silent, The effective operation of these 
rules in individual cases insofar as the 
matter of filling of the posts of Superin- 
tendents is concerned has to be left to the 
High Court because of the power of con- 
trol vesting in it by virtue of Article 235. 


56. Proviso to Article 235 clearly 
highlights that the power of control which 
the High Court has over District Courts 
and courts subordinate thereto is subject 
to any law regarding the conditions of 
service governing the persons presiding 
over the District Courts and the courts 
subordinate thereto and also the func- 
tionaries of those courts, The necessary 
inference is that even in matters of pro- 
motion which falls within the ambit of 
control the High Court is to proceed in 
accordance with the conditions of service 
prescribed under the law governing the 
ministerial staff of the district courts. 
The expression “law regulating the con- 
ditions of service” refers to the rules 
which govern the incumbents of the 
various posts mentioned in this Article 
though in this Article it is not clearly 

specified as to which authority is to make 
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the rules or lay down the law regulating 
the conditions of service, but it is ob- 
vious that reference in this context is to- 
the rules made under Article 234 in res~ 
pect of the judicial service of a State 
other than District Judges and to the rules 
made under Article 309 in respect of the 
services covered by Chapter XIV. So 
long as there is a law regulating the con- 
ditions of service of a person contro] over 


-whom vests in the High Court under Arti- 


cle 235, the High Court is bound to exer- 

cise the control in accordance with that 

law and not in disregard of that law. A. 
similar question was examined in Sathya 

Kumar’s case (AIR 1971.Andh Pra 320) 

(supra) wherein the question of control 

of the High Court under Article 235. was 

considered in the following words:— 


“Whereas the Rules referred to in 
Article 235 although have to be. made by 
the Governor under the proviso to Arti- 
cle 309 the said Rules need not be made 
ir consultation with the Public Service 
Commission and the High Court. The 
control which vests in the High Court 
under Article 235 and which includes 
promotion is made subject to the condi- 
tion that it does not thereby authorise 
the High Court to deal with the persons 
belonging to the judicial service and 
holding posts inferior to the posts of 
District Judges otherwise than in accord- 
ance with the conditions of his service 
prescribed under the law regulating the 
conditions of his service, The law regu- 
lating the conditions of service indisput- 
ably has a reference only to the law re- 
ferred to in Article 309. It empowers the 
appropriate Legislature to regulate the 
recruitment and conditions of service of 


persons appointed to public services and 
posts in connection with the affairs of 


any State, The proviso empowers the 
Governor to make Rules regarding the 


recruitment and the conditions of service 


of persons appointed to such service and 
posts until provision in that behalf is 


made by or under an Act of the appro- 
priate Legislature. (Emphasis supplied.) 


45. It is true that Article 309 is made 
subject to the other provisions of the 
Constitution and in so far as it is relevant 
for our purpose it is Article 234 which 
would govern Article 309, the result of 
which is that while the Rules in regard 
to the recruitment of the persons other 
than District Judges to the Judicial ser- 
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vice are to be made by the Governor in 
accordance with Article 234 in consulta- 
tion with the Public Service Commission 
and the High Court, control over subor- 
dinate courts including promotions vest- 
ing in the High Court would be exercised 
in accordance with the law regulating the 
conditions of such service and until such 
a law is made under Article 309 by the 
Rules made by the Governor regulating 
the conditions of such service. What 


must follow is that the promotions in 
subordinate judicial service as above can 
be made by the High Court in accordance 
with Rules made by the Governor under 
the proviso to Article 309, Such Rules, 
according to Article 309, need not be 
made by the Governor in consultation 
with the Public Service Commission or 
the High Court.” (Emphasis supplied.) 


The ratio of the above decision and the 
discussion made earlier, therefore, clearly 
support the contention of the petitioner 
that the instructions issued by the State 
Government and contained in Annexures 
C and C-1 would govern the appointment 
to the post of the Superintendent, as it is 
within the power of the State Govern- 
ment to issue these instructions which re- 
late to the conditiong of service of the 
ministerial staff of the District and Ses- 
sions Judges’ Courts, That the above 
conclusion is plausible emerges from the 
ratio of the decisions of the Full Bench 
in Madan Mohan Prasad v. Govt. of Bihar, 
AIR 1970 Pat 432 (FB), and of the Sup- 
reme Court in State of Bihar v. Madan 
Mohan Prasad, 1976 SLWR 30 = (AIR 
1976 SC 404), In the above case the Patna 
High Court ‘concluded that though the 
High Court has the power to determine 
seniority because of the power of control 
vesting in the High Court under Article 
235 but the High Court will have to do 
so in accordance with the rules framed 
by the Governor under the proviso to 
Article 309 of the Constitution. In other 
words, the implication is that the senio- 
rity will have to be worked out by the 
High Court in terms of the rules framed 
by the Government, The Supreme Court 
upheld this view when the State of Bihar 
went up in appeal and ruled as follows:— 


“Since Article 235 of this Constitu- 
tion vests the power of confirmation in 
the High Court, it- stands to reason that 





























the power of determining the seniority in © 


the Service is also with the High Court. 
Of course,.in determining the seniority 
the High Court is bound to act in ac- 
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cordance with the Rules validly made by 
the Governor under the Proviso to Arti- 
cle 309 of the Constitution.” 


57. It would be pertinent at this 
stage to consider the scope of the instruc- 
tions of the High Court contained in let- 
ter dated 20th November, 1969, addressed 
to all District and Sessions Judges in 
Punjab and Haryana and the District and 
Sessions Judge, Union Territory, Chandi- 
garh, as the case of the .respondents is 
based on this letter. This letter is the 
basis of the respondents’ contention that 
the instructions of the Government con- 
tained in Annexures C and C-l are meant 
only to regulate the initial appointment 
and are not applicable to the appoint- 
ment of Superintendents, In this 
letter there is no mention of the post 
of Superintendent to the District 
and Sessions Judge and all that is stated 
in this letter is that the Government in- 
structions relating to the reservation of 
certain percentage of posts for the mem- 
bers of the Scheduled Castes, Scheduled 
Tribes and other backward classes should 
be followed in making initial recruitment 
when making appointment to the esta- 
blishment attached to the District and 
Sessions Judge, As this letter is address- 
ed to the District and Sessions Judges, the 
obvious implication is that the reference 
is only to those posts to which appoint- 
ments are to be made by the District and 
Sessions Judges and not to the posts in res- 
pect of which the power of appointment 
lies with the High Court, The decision 
of the High Court mentioned in this let- 
ter is, therefore, not applicable to the 
posts of Superintendents of Court to Dist- 
rict and Sessions Judges. 


58. Assuming that the decision of 
the High Court to restrict the applicabi- 
lity of the instructions issued by the 
State Government for the reservation of 
certain percentage of posts for members 
of Scheduled Castes, Scheduled Tribes 
and other backward classes to matters of 
initia] recruitment only also applies to 
the posts of Superintendents, the conclu- 
tion whether this decision would govern 
the question or the instructions of the 
State Government . would be applicable 
would depend on the interpretation of 
Article 12 and clauses (1) and (4) of Arti- 
cle 16. Under Article 16 the State is 
prohibited from making any law or rule 
which would take away equality of op- 
portunity for all citizens. This prohibi- 
tion, however, is only in respect of em- 
Ployment or appointment to any office 
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under the State. To this an exception has 
been carved out by clause (4) of Article 
16 which enables the State to make a pro- 
vision for reservation of appointments or 
posts in favour of any backward class of 
citizens which is not adequately re- 
presented in the services under the State. 
Both under clauses (1) and (4) the em- 
phasis is on employment or appointment 
to any office under the State and, read 
with Article 12, these clauses show that 
service or employment under the State 
means service or appointment under the 
Government and Parliament of India, 
under the Government and legislatures of 
the States and under local or other au- 
thorities within the territory of India or 
under the control of the Government of 
India, The effect of the word “under” 
was considered in Dattatraya Motiram v. 
State of Bombay, ILR (1953) Bom 842 = 
55 Bom LR 323 = (AIR 1953 Bom 311), 
and it was held that employment or ap- 
pointment to any office under the State 
showed that the word “appointment” 
must be read ejusdem generis with the 
word “employment” and such appoint- 
ment or employment indicated that the 
person so appointed or employed held a 
position of subordination to the State. In 
Gazula Dasaratha Ram Rao v. State of 
Andhra Pradesh, AIR 1961 SC 564, it was 
ruled that the expression “office under 
the State” in clauses (1) and (2) of Arti- 
cle 16 is not confined to offices to which 
the provisions of Part XIV applies but is 
also applicable to offices to which Part 
XIV may not apply. From the ratio of 
these two decisions, therefore, it would 
follow that in respect of those offices to 
which Part XIV of the Constitution would 
apply Article 16 (1) is applicable and that 
persong holding positions of subordination 
to the State Government would be held 
to be holding office under the State and 
in respect of those persons the State Gov- 
ernment’ can make provisions for the re- 
servation of post or posts in favour. of 
backward classes of citizens. 


59. Examining the position in 
respect of the posts of Superintendents of 
Court to District and Sessions Judges in 
the light of the above, it would ‘emerge 
that the power to make ‘these appoint- 
ments rests with the State Government 
and that the High Court while making 
these appointments acts as a delegate 
under the authority conferred by notifi- 
cations dated 23rd June, 1937; and 18th 
July, 1939, and the rules framed under 
these notifications and approved by the 
State Government, From this it would 


r 
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of necessity follow that the posts of 
Superintendents of Court to District and 
Sessions Judges are positions of subordi- 
nation to the State Government and the 
State Government is, therefore, the pro- 
per authority to make provision under 
clause (4) of Article 16. No doubt the 
judiciary and the High Court have been 
recognised as a State within the meaning 
of Article 12 in certain circumstances and 
situations, but it ig within the power of 
the State Government to act under clause 
(4) of Article 16 in respect of those em- 
ployees who are covered by Part XIV 
and who are in a position of sub- 
ordination to it, The competency 
of the State Government to issue the 
instructions contained in Annexures 
C and C-1, therefore, appears to be be- 
yond challenge and the High Court while 
making appointments of’ the Superinten- 
dents of Courts to the District and Ses- 
sions Judges is required to follow them. 


60. This brings us to the argu 
ment raised by the respondents’ counsel 
that the petitioner having treated the 
post of the Superintendent as a post of 
promotion from that of a Clerk in the 
petition cannot be allowed to take up 
the position that this post is filled by ap- 


Pointment and not by promotion. 
The argument is intended to. create 
e bar to raising the plea that 


these posts are filled by appointment. or 
recruitment by the High Court as a dele- 
gate of the State Government and that 
the State Government is, therefore, em~ 
powered to make rules in respect of these 
appointments or to issue instructions cov-~ 
ering the area regarding which there are 
no rules, I am, however, unable to find 
any merit in this contention, as it is based 
on .the assumption that pleadings are to 
be construed strictly and that the peti- 
tion should be interpreted as if it was a 
statute, No doubt in paras 4 and 6 and 
some other paras the petitioner has con~ 
veyed the impression as if the post of the 
Superintendent was a post of promotion 
from that of a clerk, but it appears that 
in these paras the word ‘promotion’ has 
been used to indicate higher status and 
emoluments and not in the sense. it is 
understood in Article 235, - In coming to 
this conclusion I also find support from 
the fact that in some other paras the 
petitioner has clearly stated that. he was 
entitled to the post of the Superinten- 
dent and that refusal to consider him for 
this post amounted to a violation of Arti- 
cle 16 (1) and (4) and he has thus treat- 
ed this post as a higher but separate post 
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to be filled by appointment and not by 
promotion in the manner posts are filled 
under Rule VI of Chapter 18-A, Volume 
1, High Court Rules and Orders, which 
relates to other ministerial posts in the 
District Courts. I am, therefore, unable 
to hold that the petitioner is debarred 
from raising the contention that the State 
Government could under Article 16 (1) 
and (4) issue the instructions contained 
in Annexures C and C-1. 


61. As a result of the discussion 
made above, I find that the petitioner is 
entitled to succeed and I consequently al- 
low this petition and quash Annexures P 
and P-1 and direct that the case of the 
petitioner be considered for the post of 
the Superintendent in the light of the 
Government instructions contained in An- 
exures C and C-1. The parties are, how- 
ever, left to bear their own costs, 


62. In view of the majority opin- 
fon, this writ petition is hereby dismiss- 
ed. The parties are, however, left to bear 


their own costs. 
Petition dismissed. 





AIR 1976 PUNJAB AND HARYANA 235 
RAJENDRA NATH MITTAL, J. 


Parsa Singh, Petitioner v. Smt, Par- 
kash Kaur and others, Respondents, 


Civil Revn, No. 44 of 1974, D/- 10-11- 
1975.* 


(A) Evidence Act (1872), Sectiong 65 
(e) and 74 (2) — Registration Act (1908), 
Section 57 (5) — Original registered will 
is not public document — Certified copy 
is not admissible without proof of loss of 
original, 

An original will even after registra- 
tion does not become a public document 
and remains a private document and does 
not fall under Section 65 (e) or (f) and 
a certified copy of the will is admissible 
only for proving the contents of the ori- 
ginal and is not sufficient to dispense 
with the production and proof of the ori- 
ginal and cannot be produced to prove 
the original document without proving 
loss of the original. AIR 1943 PC 83 and 
AIR 1951 Nag 255 and AIR 1927 Lah 817, 
Rel. on; AIR 1958 SC 706 and AIR 1963 
Punj 208, Dist. (Paras 5, 6, 7) 


*(To revise order of Gurdial Singh, Sub. 
J., 1st Class, Batala, D/- 12-12-1973.) 
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Cases\ Referred: Chronological Paras 
AIR 1963 Punj 208 = ILR (1962) 2 Punj 
915 7 
AIR 1958 SC 706 = 1959 SCR 479 7 
AIR 1951 Nag 255 = ILR (1950) Nag 562 
6 


AIR 1943 PC 83 = 1943 All LJ 292 5, 6 
AIR 1927 Lah 817 = 29 Pun LR 192 6 
AIR 1915 PC 111 = 19 Cal WN 929 5 


Baldev Singh Jawandha, for Peti- 
tioner; K. S, Raipuri, for Respondent No. 
i. 

ORDER:— This revision petition 
has been filed by Parsa Singh, plaintif, 
against the order of the Subordinate 
Judge ist Class, Batala, dated December 
12, 1973. 


2. Briefly the facts of the case 
are that the property in dispute origi- 


. nally belonged to Bal Singh, deceased, - 


resident of village Sagarpura. Smt, Tej 
Kaur, the predecessor-in-interest of the 
plaintiffs, was the owner of land situated 
in village Basrai, She exchanged the land 
in dispute with Bal Singh. The said Smt. 
Tej Kaur executed a will in favour of the 
plaintiffs on April 18, 1958, regarding the 
property in dispute. They instituted a 


_ suit for possession of the land in dispute 


as heirs of Smt. Tej Kaur. The defen- 
dants contested the suit and denied the 
allegations of the plaintiffs, inter alia, 
pleading that no will was executed by 
Smt, Tej Kaur in favour of the plaintiffs. 
When the evidence was being led, the 
plaintifis made an application seeking 
permission to lead secondary evidence re- 
garding the will which was alleged to 
have been executed by Smt. Tej Kaur in 
their favour on the ground that the origi- 
nal one had been lost, The application was 
contested by the defendants. The trial 
Court dismissed the application on the 
ground that the plaintiffs had failed to 
make out a case to lead secondary evi- 
dence in accordance with the provisions 
of Section 65: of the Indian Evidence Act 
(hereinafter referred to as the Act). 
Parsa Singh plaintiff, has come up in 
revision against the order of the Subordi- 
nate Judge 1st Class, dated December 12, 
1973, 


3. The only contention of the 
learned counsel for the petitioner is that 
the petitioner is entitled to produce the 
certified. copy of the will obtained from 
the Office of the Registrar, to prove it in 
spite of the fact that the loss of the ori- 
ginal will is not established. In order to 
determine, this controversy, it will be ne- 
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cessary to refer to some provisions of the 
Act and the Indian Registration. Act, 


4. Part II of the Act relates to 
‘On Proof’. Chapter V, which starts with 
Section 61 and ends with Section 90, 
deals with documentary evidence. Sec- 
_tion 61 says that the contents of docu- 
ments may be proved either by primary 
or by secondary evidence. Section 62 
relates to primary evidence; Section 63, 
to secondary evidence; Section 64, to 
proof of documents by primary evidence; 
Section 65, to cases in which secondary 
evidence relating to documents may be 
given; and Section 74, to public docu- 
ments, - Section 64 says that the docu- 
ments must be proved by primary evi- 
dence except in the cases thereinafter 
mentioned. Section 65 is as follows:— 


“65. Secondary evidence may be 
given of the existence, condition or con- 
tents of a document in the following 
cases:— 

(a) when the original is shown or 
appears to be in the possession or power— 

of the person against whom the docu- 
ment is sought to be proved, or, 

of any person out of reach of, or not 
subject to, the process of the Court, or 

of any person legally bound to pro- 
duce it, é 

and when, after the notice mention- 
ed in Section 66, such person does not 
produce it; 

(b) when the existence, condition or 
contents of the origina] have been prov- 
ed to be admitted in writing by the per- 
son against whom it is proved or by his 
representative-in-interest; 

(c) when the original has been des- 
troyed or lost, or when the party offer- 
ing evidence of its contents cannot, for 
any other reason’ not arising from his 
own default or neglect, produce it in rea- 
sonable time; 

(d) xx XX xx XX 

(e) when the original is a public 
74; - j 
(£) when the original is a document 
of which a certified copy is permitted by 
this Act, or by any other law in force in 
India, to be given in evidence; 

(g) xx xx xx xX 

In cases (a) (c) and (d), any secon- 
dary evidence of the contents of the 
document is admissible. 

In case (b), the written admission is 
admisible. ; 

` In case (e) or (f), a certified copy of 
the document, but no other kind of se- 
condary evidence, is admissible, 
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xx XX XX xx.” 
Relevant clause of Section 74 is as 
under:— 
74. The following documents are 
public documents:— j 
(1) xx: xx Xxx Xx 


(2) public records kept in any State 
of private documents.” 
Section 57 of the Indian Registration Act 
relates to registering officers to allow 
inspection of certain books and indexes, 
and to give certified copies of entries, The 
said section is as follows:— 


“57. (1) xx 


XX XX xx 
(2) xx xx Xx XX 
(3) xx Xx XX XX 
(4) xx . =x xx xX 


(5) All copies given under this gec- 
tion shall be signed and sealed by the 
registering officer, and shall be admis- 
sible for the purpose of proving the con- 
tents of the original documents.” 

A reading of Sections 64 and 65 of the 
Act goes to show that contents of docu- 
ments except those falling under Section 
65, can be proved by primary evidence. 


5. Now the question is under 
which clause of Section 65, the present 
case falls, Mr. Jawanda, the learned 
counsel for the petitioner admits that it 
does not fall under clauses (a), (b), (c), 
(d) and (g). According to him it falls 


~ either under clause (e) or .(f) read with 


Section 74 (2) of the Act and Section 57 
(5) of the Registration Act, The said sec- 
tions have already been reproduced above. 
Under clause (e), secondary evidence can 
be given of the contents of a document, 
if the original is a public document. 
Therefore, it is to be seen as to whether 
the original registered will is a public 
document, After going through Sections 
65 and 74, it cannot be held that it is so. 
The aforesaid sections do not warrant 
conclusion that an original will becomes 
a public document after its registration. 
Such a document even after registration, 
will remain a private document, The 
matter is not res integra, J get support 
for the above view from observations of 
the Privy Council in Gopal Das v. Sri 
Thakurji, ATR 1943 PC 83, In that case, 
a copy of the receipt registered under the 
Registration Act, was admitted by . the 
trial Court without any objection from 
the other side. It was rejected by the 
High Court on the ground that no foun- 
dation was laid by the defendants for the 
admission of secondary evidence. An 
argument was raised before the. Privy 
Council that the receipt falls within Sec- 
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tion 74 (2) of the Act and was a public 
document and, therefore, under Section 
65 (e) no such foundation was required 
to be laid as in cases coming within Sec- 
tion 65 (a), (b) and (c) The contention 
was rejected and it was observed by their 
Lordships as follows:— 


“Their Lordships cannot accept this 
` argument since the original receipt of 
1881 is not “a public record of a private 
document”, . The original has to be re- 
turned to the party — see sub-section (2) 
of Section 61, Registration Act, 1908. A 
similar argument would appear at one 
time to have had some acceptance in 
India but it involves a misconstruction of 
the Evidence Act and Registration Act 
and later decisions have abandoned it. 
The line of cases may be found in the 
text-books (cf, Rustomji’s Law of Regis- 
tration, Edn, 3, 1939, p. 353), but it will 
suffice for their Lordships to refer to 19 
Cal WN 929 = (AIR 1915 PC 111), Pad- 
man v. Hanwanta, a case about a regis- 
tered will, It was said in the judgment 
of the Board . delivered by Mr. Ameer 
Ali: 


It was urged in the course of the 
argument that a registered copy of the 
will of 1898 was admitted in evidence 
without sufficient foundation being laid 
for its admission. No objection however 
appears to have been taken in the first 
Court against the copy obtained from the 
Registrar’s Office being put in evidence. 
Had such objection been, made at the 
time, the District Judge, who tried the 
case at first instance, would probably 
have seen that the deficiency was sup- 
plied.” 

For the aforesaid reasons, clause (e) of 
Section 65 is of no assistance to the learn- 
ed counsel] for the petitioner. ` 


6. Clause (f) of Section 65 also 
does not help the petitioner, The origi- 
nal document in the present case is the 
registered will and not the books main~ 
tained in the office of-the Registrar, The 






the original, but is not sufficient to dis- 
pense with the production and proof of 


Parsa Singh v. Parkash Kaur (Mittal J.) 
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the original document. .J am fortified in 
the aforesaid view from the observations 
of a Division Bench judgment of the 
Nagpur High Court, presided over by 
Bose C, J., as he then was, in Kashinath 
Shankarappa v. New Akot Cotton Ginnng 
and Pressing Co. Ltd., AIR 1951 Nag 255. 
The observations are as follows:— 

“Section 65 applies Section 74 only 

when the original is a public document. 
It would, for example, be absurd to con- 
tend that a private sale-deed or mort- 
gage can be proved by the production of 
a certified copy obtained from the Sub- 
Registrar’s office and nothing more.” 
A similar question arose in Badhawa Ram 
v. Akbar Ali, ATR 1927 Lah 817. Tek 
Chand, J., while speaking for the Court, 
observed as follows:— 

“It is well settled that certified copies 
of registered deeds evidencing private 
transactions are admissible only when a 
case for reception of secondary evidence 
has been made out, Section 57, Regis- 
tration Act, only shows that when secon- 
dary evidence has in any way been in- 
troduced, as by proof of the loss of the 
original document, a copy certified by the 
Registrar shall be admissible for the pur- 
pose of proving the contents of the ori- 
ginal.” 


The same view is further supported by 
the decision of the Privy Council in 
Gopal Das’s case (AIR 1943 PC 83) 
(supra). 

7. The learned counsel for the 
petitioner has placed reliance on Nani 
Bai v. Gita Bai, AIR 1958 SC 706 and 
Arya Pratinidhi Sabha, Punjab Jullundur 
v. Dev Raj Vir Bhan, AIR 1963 Punj 208, - 
in support of his contention that even 
without the proof of loss of the original, 
the secondary evidence can be led under 
Section 65 (e) and (f) of the Act. In the 
former case it was observed that the sale 
deeds themselves were the primary evi- 
dence of the interest sold. If the sale 
deeds, which’ are said to be registered 
documents, are. not available for any rea- 
sons, certified copies thereof could be ad- 
duced as secondary evidence, but no 
foundation had been laid in the pleadings 
for the reception of other evidence. In 
the latter case, Mahajan, J., as he then 
was, while dealing with the matter, ob- 
served that a certified copy of the will 
was admissible in evidence in view -of the 
fact that the original was not forthcoming 
and was being withheld by the persons 
who were interested to deny it. The 
learned Judge further observed that 
under Section 65 (f), Evidence Act, read 
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with Section 57 of the Registration Act, 
the certified copy of the will was suff- 
cient proof of the will. The aforesaid 
observations clearly go to show that 
those cases are distinguishable, and the 
observations in them are of no help to 
the petitioner, I am, therefore, not con- 
vinced that. the petitioner is entitled to 
produce the certified copy of the will to 
prove the document without proving loss 
of the original document. Consequently, 
I reject the contention of the counsel for 
the petitioner being devoid of merit. 


8. For the reasons recorded 
above, the revision petition fails and the 
same is dismissed with no order as to 
costs. 

Petition dismissed. 
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Tilak Raj, Petitioner v, The Chandi- 
garh Administration and others, Respon- 
dents. 


Civil Writ No. 3223 of 1975 and Civil 
Misc, No, 2058.of 1975, D/- 22-9-1975. 

(A) General Clauses Act (1897), Sec- 
tion 3 (58) — “State” — Union territory 
of Chandigarh is a State. 
587, Applied. (Para 12) 


(B) Punjab Reorganisation Act (1966), 
Sections 88 and 2 (m) — Successor State 
— Lands in Union Territory of Chandi- 
garh — Eviction of ‘unauthorised persons 
in occupation — Central Act of 1971 ap- 
plies and not Punjab Act of 1959 — ( (i) 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act (1971), Section 4 — (ii) 
Punjab Public Premises and Land (Evic- 
tion and Rent Recovery) Act (31 of 1959), 
Pre). 


According to the provisions of Sec- 
tion 48 of the Reorganisation Act, the 
“successor State”, in relation to the Union 
Territory of Chandigarh, i.e., the Union, 
became owner of all that goes by the ex- 
pression “land”, That being the position, 
it irresistibly follows that to any pre- 
mises, which stands included in the ex- 
pression “land” and belonged to the 
“Union” which is governed by the Cen- 
tral Government, it is the Act of the 
Central Government that would be ap- 
plicable and not the Act which prior to 
the “appointed day” was applicable to it. 
Accordingly, it is the Central Act and not 
the Punjab Act that would govern the 
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eviction of the unauthorised persons from 
the premises in question. (Para 20) 


(C) Constitution of India, Articles 
359 and 14 — Public Premises (Eviction 
of Unauthorised Occupants) Act (1971), 
Section 4 — Eviction under Section 4 — 
President’s Order under Article 359 — 
Plea of discrimination. 

The plea based on violation of Arti- 
cle 14 is not available to petitioner’ after 
Order passed by President under Article 
359, (Para 21) 

Even otherwise the contention has no 
merit, The stand taken by the petitioner 
In this regard was that the Chandigarh 
Administration had been extending the 
lease periods. of other tenants by enhanc- 
ing rent by twenty per cent. or so after 
every five years. The Government being 
the owner of the lease-property it is open 
to it to extend the tenancy period in one 
case and not to do so in the other case if 
it, in a given case, finds that a particular 
tenant’s conduct and performance was 
not to their satisfaction and so no discri- 
mination whatsoever is involved if the 
tenancy period of such a tenant is not 
extended. (Para 21) 


(D) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), Section 
4 — Notice of eviction passed by Estate 
Officer — Principles of natural justice — 
Violation of. (Constitution of India, Arti- 
cle 226 — Bias.) 


It could not be contended that the 
notice served upon the petitioner by the 
Estate Officer was in violation’ of the 
principles of natural justice inasmuch as ` 
he was biased against the petitioner, from 
the fact that prior to the issuance of the 
impugned notice he had participated in 
the official meeting in which it had been 
decided that the eviction notice under 
Section 4 of the Central Act be served 
upon the petitioner. The estate officer in 
the case in question is not personally in- 
terested in the matter and so there is no 
question of his acting as a Judge. in his 
own cause when he tries to administer 
the various provisions of the Act.’ 

(Paras 22, 25) 
Cases Referred: Chronological Paras 
AIR 1973 Gauhati 56 = 1973 Assam LR 


162 16 
AIR 1971 Punj 181 = 1971 Cri LJ 781 
6, 11 

ATR 1970 SC 1126 = = (1970) 3 SCR 881 
6, 9, 11 


AIR 1970 Punj 407 = 72 Pun LR 830 | 25 
AIR 1969 All 278 = 1969 Lab IC 631 (FB) 
22 
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AIR 1967 SC 1581 = (1967) 3 SCR 399 23 
AIR 1967 Andh Pra 87 = (1966) 2 ao 

WR 471 
AIR 1967 Delhi 86 7 
AIR 1963 Punj 290 = 65 Pun LR 344 (FB) 
25 


AIR 1962 SC 145 = (1962) 2 SCR 794 6,8 
AIR 1960 SC 1073 = (1960) 3 SCR 742 25 
AIR 1959 SC 308 = 1959 Supp (1) SCR 

319 23, 24 
AIR 1959 Tripura 49 = 1959 Cri LJ 1487 


6, 10 

AIR 1957 All 541 = = 1957 All LJ 559 (FB) 
16 

AIR 1955 NUC (Bom) 2319 16 


ATR 1954 Bom 204 = 55 Bom LR 941 16 
ATR 1954 SC 587 = 1955 SCR 549 6, 7, 12 


Nand Lal Dhingra and U, S. era 
for Petitioner; Anand Sarup with M. 
Bansal, for Respondents, 


ORDER:— Tilak Raj petitioner took 
on lease a tea-stall located at bus-stand 
in Sector 17, Chandigarh, vide registered 
lease-deed for two years effective from 
14-3-1972 to 13-3-1974 at the rate of 
Rs. 4,800/- per. mensem, The lease-deeđ 
envisaged the extension of -the lease 
period by one year in the event of the 
satisfaction of the Chandigarh Admin- 
istration about the performance and con- 
duct of the petitioner, hereinafter refer- 
red to as the lessee. Before the expiry 
of his aforesaid lease period, he applied 
to the Chandigarh Administration for 
the extension of the lease which request 
was declined vide order dated 6-3-1974. 
The lessee, on the strength of a clause in 
the lease-deed for reference of any dis- 
pute arising thereunder to the arbitrator, 
got a reference made to the arbitrator to 
decide the dispute regarding the exten- 
sion of the lease period. The Home Sec- 
retary, Chandigarh Administration, vide 
his award dated 22-6-1974, held that the 
lessee was not entitled to the extension 
of the lease, When the aforesaid award 
was sought to be made rule of the Court 
by the Chandigarh Administration, res- 
pondent No, 1, the lessee raised objections 
thereto, His objections were still pend- 
ing decision in the Civil Court when on 
28-5-1975 respondent No. 3, Estate Off- 
cer, Union Territory, Chandigarh, served 
upon the lessee a notice under Section 4 
of the Public Premises (Eviction of - Un- 
authorised Occupants) - Act, -1971, herein- 
after referred to as the Central Act, re- 
quiring him to vacate the premises, ` The 
lessee has: impugned the aforesaid notice 
and the. action of the Chandigarh Admin- 
istration in the present writ portion; per 
marily, on four grounds: `- 
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(1) that the lessee cannot be consi- 
dered an unauthorised ponent in terms 
of Section 4 of the Act; 

(2) that since the Estate Officer, res~ 
pondent No. 3, prior to the issuance of 
the impugned notice had participated in 
a meeting in which a decision had been 


_taken to issue the impugned notice to the 


lessee, so he was incompetent to issue the 
impugned notice as in doing so he acted 
in violation of principles of natural jus- 
tice; 

(8) that action of the respondent 
Chandigarh Administration in evicting 
the lessee was discriminatory being vio- 
lative of the provisions of Article 14 of 
the Constitution of India in that in re- 
gard to the other lessees of Chandigarh 
Administration the lease period was ex- 
tended from time to time on raising of 
the rent by twenty per cent. after every 
5 years; and 


(4) that since the Union Territory of 

Chandigarh is an entity distinct and se- 
parate from the Central Government, so 
no Central Act, including the Act in 
question, would become applicable to the 
Union Territory of Chandigarh unless 
they are validly extended to it by a com- 
petent authority, and the impugned Act 
having not been so extended to the Union 
Territory of Chandigarh by any competent 
Authority, the action taken thereunder 
by the respondents in issuing the notice 
of eviction is clearly illegal. 
Taking Mr. N. L. Dhingra’s (learned 
counsel for the petitioner) last submis- 
sion first, the argument advanced by him 
is that by virtue of the provisions of Sec- 
tion 88 of the Punjab Reorganisation Act, 
1966, hereinafter referred to as the Reor- 
ganisation Act, all laws, as defined in Sec- 
tion 2 (g) of the Reorganisation Act, that 
were in force in the erstwhile State of 
Punjab prior to the appointed day viz., 
1-11-1966, continued to apply to the Union 
Territory of Chandigarh and, therefore, 
it is the Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act, 
1959, hereinafter. referred to as the Pun- 
jab Act, that was to govern the eviction 
of persons from the premises belonging 
to the Union Territory of Chandigarh. 

2. -_' The rélevant provisions in the 
Punjab Act at this stage deserve to be 
noticed, They read: “` ' 

“2. In this Act, unless the context 
otherwise. requires: ; 

* $ * * 

(d) ‘public ‘premises’ means. “any pre- 
mises belonging to, or taken on , lease or 
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requisitioned by, or on behalf of, the 
State Government, or requisitioned by 
the competent authority under the Pun- 
jab Requisitioning and Acquisition of Im- 
movable Property Act, 1953, and includes 
any premises belonging to any district 
board, municipal .committee, notified area 


committee or panchayat; 
* * * +% k + 


(3) For purposes of this Act, a per-. 


son shall be deemed to be in unauthoris- 
ed occupation of any public premises— 
* * * * * * 


(b) where he, being an allottee, les- 
see or grantee, has, by reason of the de- 
termination or cancellation of his allot- 
ment,. lease or grant in accordance with 
the terms in that behalf therein contain- 
ed, ceased, whether before: or after the 
commencement of this Act, to be entitled 
tc occupy or hold such public premises; 

r 
7 ba * 

3. Referring to the expression ‘be- 
longing to ........60 the State . Govern- 
ment’ occurring in the definition of the 
term. ‘Public Premises,- Mr. Dhingra 
urged that by virtue of the provision of 
Sections 4 and 7 of the Reorganisation 
Act, read with -the definition of ‘State’ in 
Section 3, clause (58), of the General 
Clauses Act, 1897, the Union. Territory of 
Chandigarh for the ‘purposes of the appli- 
cation of the Punjab Act shall have to be 
construed as ‘State’ in the event of the 
necessary adaptation to the Punjab Act 
having not been carried out by the au- 
thority competent as envisaged in Section 
89 of the Reorganisation Act. The learn- 
ed counsel stressed that the provision of 
Section 90 of the Reorganisation Act au- 
thorises the Court to so read the said Act 
as if the requisite adaptations had been 
carried out in order to apply the laws 
made applicable by the provision of Sec- 
tion 88 of the Reorganisation Act. 


. 4, Mr, Anand Swaroop, learned 
counsel for the respondents, on the cont- 
rary, has contended that by virtue of the 
definition of ‘successor State’ as defined 
by Section 2, clause (m), of the Re- 
organisation Act, combined with the pro- 
visions of Section 48 of the Reorganisa- 
tion Act, all such properties and premises 
that belonged to the erstwhile State of 
Punjab prior to 1-11-1966, vested in and 
belonged to the Union ie., the Central 
Government, with the result that the 
Central Act which envisages eviction from 
the premises belonging to the “Central 
Government governed the eviction of the 
unauthorised persons from such premises 


k * * ” 
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in the Union Territory of Chandigarh 
and, therefore, the Punjab Act, despite 
the provision of Section 88 of the Reor- 
ganisation Act would no longer be appli- 
cable to the territory comprising the 
Union Territory of Chandigarh after 1-11- 
1966. 

5. At this stage, the relevant pro- 
visions of the Reorganisation Act, for 
facility of reference, be noticed: 

“2. In this Act, unless the context 
otherwise requires, — 

* * * * + + 

(b) ‘appointed ‘day’ means the Ist 
day of November, 1966; 

* * * * 


* + 


(g) ‘law’ includes any enactment, 
ordinance, regulation, order, bye-law, 


rule, scheme, notification or other instru- 
ment having, immediately before the ap- 
pointed day, the force of law in the whole 
or in any part of the existing State of 
Punjab; 
x * * v. 
(m) ‘successor State’, in relation to 
the existing State of Punjab, means the 
State of Punjab or Haryana, and includes 
also the Union in relation to the Union 
territory of Chandigarh and the transfer- 
red territory; 
* * * + 
7. Amendment of the first Schedule to 
the Constitution, — On and from the ap- 
pointed day, in the first Schedule to the 
Constitution == 


* * * * 
) adie the heading ‘II, THE 
een TERRITORIES’— 
* * * 


(it) me eres 9, the following entry 
shall be inserted, namely:— 

‘10. Chandigarh. The territories spe- 
cified in ‘Section 4 of the Punjab Reorga- 
opens Act, 1966." 

* * * 

48, Lend aia goods, — (1) Subject 
to the other provisions of this Part, all 
land and all stores, articles and other 
goods belonging to the existing State of 
Punjab shall,— 


(a) If within that State, pass to the 
successor. State in -whose territories ne 
are situated; l 

* * * * * 

(8) In this section, the expression 
‘land’ includes immovable property of 
every kind and any rights in or over such 
property, and the expression ‘goods’ does 
not include coins, bank notes and currency 
notes. 

88. The provisions of Part “I shall 
not be deemed to have effected any 
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change in the territories to which any law 
in force immediately before the appointed 
day extends or applies, and territorial 
references in any such law to the State 
of Punjab shall, until otherwise provided 
by a competent Legislature or other com- 
petent authority, be construed as mean- 
ing the territories within that State im- 
mediately before the appointed day. 

89. For the purpose of facilitating 
the application in relation to the State of 
Punjab or Haryana or to the Union ter- 
ritory of Himachal Pradesh or Chandi- 
garh of any law made before the appoint- 
ed day, the appropriate Government may, 
before the expiration of two years from 
that day, by order, make such adaptations 
and modifications of the law, whe- 
ther by way of repeal or amendment, as 
may be necessary or expedient, and there- 
upon every such law shall have effect 
subject to the adaptations and modifica- 
tions so made until altered, repealed or 
amended by a competent Legislature or 
other competent authority. 


Explanation, —- In this section, the 
expression ‘appropriate © Government’ 
means— 


(a) as respects any law relating to a 
matter enumerated-in the Union List, the 
Central Government; and 

(b) as respects any other law,— 

(i) in its application to a State, 
State Government, and 

(ii) in its application to a Union ter- 
ritory, the Central Government. 

90. (1) Notwithstanding that no pro- 
vision or sufficient provision has been 
made under Section 89 for the adaptation 
of a law made before the appointed day, 
any court, tribunal or authority, requir- 
ed or empowered to enforce,. such law 
may, for the purpose of facilitating its 
application in relation to the State of 
Punjab or Haryana, or to the Union Ter- 
ritory of Himachal Pradesh or Chandi- 
garh construe the law in such manner, 
without affecting the substance, as may 
be necessary or proper in regard to the 
matter before the court, tribunal or au- 
thority. : 

: (2) Any reference to the High Court 
of Punjab in any law shall, unless. the 
context otherwise requires, be construed, 
on and from the appointed day, as a re- 
ference to the High Court of Punjab and 
Haryana.” i T 
Section 3, clause (58), of the General 
Clauses Act, 1897, is reproduced below 
for ready reference:. Sei). 
“3. In this Act, and in all Central 
and Regulations made after the 
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the 


‘Acts 


Tilak Raj v. Chandigarh Administration [Prs. 5-9} P.&H. 241 


commencement of this Act, unless there 
is anything repugnant in the subject or 
context,— s 

* * * * ® * 

(58) ‘State’— 

(a) as respects any period before the 
commencement of the Constitution (Se- 
venth Amendment) Act, 1956, shall mean 
a Part A State, a Part B State or a Part 
C State; and . 

(b) as respects any period after such 
commencement, shall mean a State spe- 
cified in the First Schedule to the Consti- 
tution and shall include a Union Terri- 


-tery:” - 


6. Mr. Dhingra, learned counsel 
for the petitioner, for his submission that 
the Union Territory of Chandigarh is a 
‘State’, sought support from Satya Dev 
Bushari v, Padam Dev, AIR 1954 SC 587; 
Prafulla Kumar Ghosh v. State, AIR 1959 
Tripura 49; State of Vindhya Pradesh v. 
Moula Bux, AIR 1962 SC 145; Manage- 
ment of Advance Insurance Co. Ltd. v. 
Shri Gurudasmal, AIR 1970 SC 1126; and 
a Single Bench decision of this Court 
rendered in unreported Criminal Revn. 
No. 32-M of 1970 (Jarnail Singh v, Union 
Territory of Chandigarh) decided on 27-7- 
1970 = (reported in AIR 1971 Punj 181). ` 

7. In Satya Dev Bushari’s case, 
(AIR 1954 SC 587) the question for deci- 
sion was as to whether contract entered 
into with the Himachal Pradesh Govern- 
ment was a contract with the Central 
Government, It was held that the Union 
Territory of Himachal Pradesh was an 
entity distinct and separate from the 
Central Government and a contract en- 
tered into with the Government of Union 
Territory of Himachal Pradesh could not 
be considered to be a contract. entered 
into with the Central Government.: 


8. In Moula Bux case (AIR 1962 
SC 145) the question arose as to whether 
the Government of erstwhile State of 
Vindhya Pradesh had to be sued through 
the Lt. Governor or through the Union 
Government. There also, it was held 
that the aforesaid State of Vindhya Pra- 
desh could only be sued through the Lt. 
Governor and not through the Union 
Government. 


> 9 In the case of Management of 
Advance Insurance Co. Ltd. (AIR 1970 SC 
1126), the question involved was as to 
whether the Union Territory of Delhi 


‘was a ‘State’ in the eye of law for the 


purpose of Entry 80 in List I, Schedule 
VII, of the. Constitution. It was held ‘that 
the Union Territory .of Delhi was a 
‘State’. - 
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10. In Prafula Kumar Ghosh’s 
case (AIR 1959 Tripura 49), the question 
involved was as to whether the local ad- 
ministration’ of the Union Territory of 
Tripura was competent to present an ap- 
plication for -the liquidation of the Tri- 
pura State Bank. Submission therein 
was that after the merger of the erst- 
while Tripura State into the Union, all 
its shares ete, in the said Bank belonged 
to the Union Government and i was the 
Union Government alone that was com- 
petent to move the application of the 
kind in question. It was held that the 
local administration of the Union Terri- 
tory of Tripura was an entity distinct 
from the Union Government and there- 
fore it was competent to present the ap- 
plication in question. 


1L In Shri Jarnail Singh’s case 
(ATR 1971 Punj 181) (supra), the ques- 
tion for determination was as to whether 
for the purpose of sub-section (3) of Sec- 
tion 7 of the Essential Services Act, the 
Union Territory of Chandigarh was a 
‘State’. Following the decision of the 
Supreme Court in the Management of 
Advance Insurance Co. Ltd, (AIR 1970 
SC 1126) (supra), it was held by me that 
‘the Union Territory of Chandigarh was a 
‘State’. 


12. So far as the question as to 
whether a Union Territory is or is not a 
‘State’ in the eye of law, there exists no 
doubt that by virtue of the provision of 
the General Clauses Act, aforementioned, 
the Union Territory is a ‘State’ and their 
Lordships of the Supreme Court in Satya 
Dev Bushari’s case (AIR 1954 SC 587), 


after referring to the aforesaid provision- 


of the General Clauses Act, had clearly 
held that the Union Territory of Hima- 
chal Pradesh was a legal entity distinct 
from the Union Government and that 
merely from the-fact that its administra- 
tion had to be carried on in the name of 
|the President it could not be considered 
as a part of the Central Government, for 
the President was its Chief Head not be- 
cause the President is the Chief Head of 
the Union Government but because of 
the fact that the Constitution recognis- 
ed the President under Article 239 of the 
‘IConstitution as the executive head of the 
Union Territory as well, but any finding 
that the Union Territory of Chandigarh 
ig a ‘State’ does not help solve the vexing 
question regarding the application of the 
“Central Act’. : 


13. So far as the Central Act is 
concerned, even prior to the reorganisa~ 


Tilak Raj v. Chandigarh Administration 


A.L R. 


tion of the Punjab State it was applicable | 
to the entire territory of the erstwhile 
State of Punjab in regard to such premi- 
ses as belonged to the Central Govern- 
ment, So the primary question that falls 
for determination is as to whether the 
land or the premises in question belong 
to the Central Government or not, 

14. This takes us back to the pro- 
visions of the Reorganisation Act. There 
is no dispute that the Governmental pro- 
perty located in Chandigarh, more parti- 
cularly the property now in dispute, ear- 
lier belonged to the Punjab State, So now 
one has ‘to see as to in whom such Pun- 
jab Government property vested after 
the reorganisation of the Punjab State 
and that in turn tekes us to the query as 
to who is the ‘successor State’ in regard 
to the territory, that is now comprised in 
the Union Territory of Chandigarh, 


. l5 The ‘successor State’ has been 
defined in clause (m) of Section 2 of the 
Reorganisation Act. The perusal of the 
provision in question (already reproduc- 
ed earlier) would reveal that in relation 
to the Union Territory of Chandigarh 
and the transferred territory, by a legal 
fiction, the Union has been made the ‘suc- 
cessor State’. 

16. Mr. Dhingra, learned counsel 
for the petitioner, however, urgéd that 
the use of the expression ‘and includes 
also the Union’ occurring in clause (m) of 
Section 2 of the Reorganisation Act would 
militate against the construction that in 
relation to the Union Territory of Chan- 
digarh and the transferred territory the 
“successor State’ was exclusively the 
‘Union’, According to him, the aforesaid 
explanation would make the Union the 
‘successor State’ in addition and not in’ 
derogation to the Union Territory of 
Chandigarh which in its own right by 
virtue of the Genera] Clauses Act has the 
status of a State and is, therefore, the 
‘successor State’ to the territory compris~ 
ed within the Union Territory of Chandi- 
garh, Mr. Dhingra referred us to A. C. 


Patel v. Vishwanath Chada, AIR 1954 
Bom 204; Darbari Lal v. Smt, Dhram- 
wati, ATR 1957 All 541 (FB); State v. 


Jamnadas Gordhandas, AIR 1955 NUC 
(Bom) 2319; Sambasivaraju v. Chandra- 
ayya Chetty, AIR 1967 Andh Pra 87; and 
Ahmadellah v. Mafizuddin, AIR 1973 
Gauhati 56, in order to comprehend the 
true import of the aforesaid expression 
in clause (m) of Section 2 of the Reorga~ 
nisation Act. ` 

17. The ratio of the aforesaid de= 
cisions, in its pith and substance, is that 
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the expression ‘include’ is very generally 
used in the interpretation clauses in 
order to enlarge the meaning of words or 
phrases occurring in the body of the sta- 
tute. When these wordg are used, then 
. the term defined must be considered as 
comprehending not only such things as 
they signify according to the natural im- 
port but also those things which the in- 
terpretation clause declares that they 
shall include. 


18. We do not think there is any 
merit in the contention advanced by the 
learned counsel, There is no dispute 
with the interpretative enunciation of the 
expression ‘include’ made in the aforesaid 
decisions relied 
but the context in which the expression 
‘include’ has been used cannot be lost 
sight of, In the present case, the expres- 
sion ‘includes’ does not stand alone, It is 
followed by the expression ‘also the 
Union’. ‘Union’, neither in the common 
parlance nor in the constitutional sense, 
is a ‘State’. The political entity ‘Bharat’, 
in its comprehensive sense, is Union of 
States and since the Parliament in rela- 
tion to the Union Territory of Chandigarh 
and the transferred territory intended to 
make Union as the ‘successor State’, so 
it had to employ the legal fiction to term 
it so by using the expression ‘and inclu- 
des also’, So the context, in which the 
expression ‘includes’ has been used in 
Section 2 (m) of the Reorganisation Act 
would show that the Union would alone 
be a ‘successor State’ in relation to the 

territories comprised in the Union Terri- 
` tory of Chandigarh and the transferred 
territory. 

19. That the Union was intended 
exclusively to be the ‘successor State’ in 
relation to the Union Territory of Chan- 
digarh and the transferred territory is 
substantiated by the provisions of Section 
2 (i) of the Reorganisation Act which de- 


sor States’, In it the population of the 
Union is fixed as 7.78, that of Haryana 
37.38 and of Punjab 54.84. If the Union 
Territory of Chandigarh and the trans- 
ferred territory had been the ‘successor 
States’ in their own rights, then their 
population ratio would have been fixed 
separately, The definition of ‘population. 
ratio’ not only fixed the number of ‘suc- 
cessor States’ as being only three, but in 
clear-cut language mentions the Union as 
the third ‘successor State’, That the 
Union is the ‘successor State’ in relation 
to the Union Territory of Chandigarh is 
further substantiated by the provisions of 
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Section 29 (2) of the Reorganisation 
Act which deals with the allocation of . 
the expenditure incurred in respect of the 
salaries and allowances of the Judges of 
the common High Court amongst the 
‘successor States’. Here too, three succes- 
sor States’ are made liable to share such 
expenditure in such proportion as deter- 


' mined by an order of the President of 


India and the three ‘successor States’ 
mentioned are the Punjab, Haryana and 
the Union. 


20. According to the provisions of 
Section 48 of the Reorganisation Act, alll 
‘lands’ — which expression by virtue of 
Section 48 (6) of the Reorganisation Act 
includes ‘immovable property of every 
kind and any rights in or over such pro- 
perty’ — belonging to the existing State 
of Punjab, if located within that State 
were to pass to the ‘successor State’ in 
whose territories they were situated. 
That means that the ‘successor State’, in 
relation to the Union Territory of Chandi- 
garh i.e., the Union, became owner of all 
that goes by the expression ‘land’. That 
being the position, then it irresistibly fol- 
lows that to any premises, which stands 
included in the expression ‘land’ and be- 
longed to the ‘Union’ which is governed 
by the Central Government, it is the Act 
of the Central Government that would be 
applicable and not the Act which prior to 
the ‘appointed day’ was applicable to it. 
Accordingly, we hold that it is the Ceén- 
tral Act and not the Punjab Act that 
would govern the eviction of the unau- 
thorised persons from the premises in 
question. 

21, The second submission of the 
learned counsel for the petitioner, that 
was founded on Article 14 of the Consti- 
tution, became untenable by virtue of the 
order passed by the President under Arti- 
cle 359 of the Constitution which with- 
held from the citizens, Court-redress for 


fines. the population ratio of the ‘succes- “violation of the provisions of Article 14 


and, therefore, he was not allowed to ad- 
vance that contention. Even otherwise, 
the contention has no merit, The stand 
taken by the petitioner in this regard was 
that the Chandigarh Administration had 
been extending the lease periods of other 
tenants by enhancing rent by twenty per 
cent. or so after every five years. The 
Government being the owner of the lease- 
property, it is open to it to extend the 
tenancy period in one case and not to do 
so In the other case if it, in a given case, 
finds that a particular tenant’s conduct 
and performance was not to their satis- 
faction and so no discrimination whatso-! 
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ever is involved if the tenancy period of 
such a tenant is not extended, 


22. Contention No, (2), which has 
been pressed with some vehemence, is 
that notice served upon the petitioner by 
the Estate Officer, respondent No. 3, was 
in violation of the principles of natural 
justice inasmuch as he was biased against 
the petitioner, for prior to the issuance 
of the impugned notice he had partici- 
pated in the official meeting in which it 
had been decided that the eviction notice 
under Section 4 of the Central Act be, 
served upon the petitioner. While ela- 
borating his submission the learned coun- 
sel for the petitioner urged that inas- 
much as the Estate Officer was a party to 
the dispute with the petitioner, so if he 
was to serve notice and decide as to whe- 
ther the petitioner was to be evicted from 
the premises in question or not, he be- 
came judge of his own cause, which act 
was violative of the principles of natural 
justice. For this proposition, the learned 
counsel drew sustenance from the 
Allahabad High Court judgment report- 
ed in Ram Gopal Gupta v. Assistant 
Housing Commr., AIR 1969 AH 278 (FB). 


23. The facts involved therein 
were that. an employee jn the Central 
Ordnance Department, Kanpur, who was 
an industrial worker, was allotted one 
house in the Industria] Colony, Babs- 
purwa, Kanpur. He received from the 
Housing Commissioner a notice demand- 
ing excess water charges, His represen- 
tation was rejected and thereafter the 
Assistant Housing Commissioner issued a 
notice to the petitioner demanding cer- 
tain amount on account of rent and ex- 
cess water charges and the same day the 
Assistant Housing Commissioner issued 
another notice to the petitioner cancelling 
the allotment in his favour and ordering 
him to vacate the house within one month 
from the service of the notice and by 
letter dated 10-10-1960, the Assistant 
Housing Commissioner authorised the 
use of force for the eviction of the peti- 
tioner from the house. The case was de- 
cidéd by a Full Bench. M. H. Beg, J., 
-wrote a separate opinion though concur- 
ring in the opinion of the other Judges of 
the Bench regarding the final result but 
gave its separate reasons. While the Chief 
- Justice, V. G, Oke and B. Dayal, J., rested 

their decision on the following opinion of 
Shelat, J., in the Northern India Caterers 
(P.) Ltd, v. State of Punjab, AIR 1967 SC 
1581, who delivered the majority opinion 
therein: 
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“The principle which emerges from 
these decisions is that discrimination 
would result if there are two available 
procedures one more drastic or prejudicial 
to the party concerned than the other 
and which can be applied at the arbitrary 
will of the authority, ......... In this view 
Section 5 must be declared to be void.” 


It may be mentioned here that Sec~ 
tion 5 of the Punjab Act empowered the 
Collector to evict occupiers of land sum- 
marily.” f 
Beg, J., additionally adverted to the fact 
that the position of the Assistant Hous- 
ing Commissioner in any eviction pro- 
ceedings is evidently that of a party and 
prosecutor as, it was this very officer who 
could file a suit and figure as the plain- 
tif in a Civil Court, and this very off- 
cer was given the power to fix rates of 
rent and to determine what ‘other char- 
ges’ or their extent should be, The learn- 
ed Judge, following the observations of 
their Lordships of the Supreme Court in 
G. N. Rao v. A. P. S, R. T, Corporation, 
AIR 1959 SC 308, as given below— 


“The aforesaid decisions accept. the 
fundamental principle of natural justice 
that in the case of quasi-judicial proceed- 
ings, the authority empowered to decide 
the dispute between opposing parties 
must be one without bias towards one 
side or other in the dispute;” i 
held that the action of the Assistant 
Housing Commissioner offended against 
the principles of natural justice, as he 
could be biased in favour of particular 
view that he may have already taken on 
a ground for eviction even before taking 
proceedings under Section 21 (1) of the 
Uttar Pradesh Industrial Housing Act, 
1955. F 


24. We do not think the ratio of 


. this decision or that of G. N, Rao’s case 


(AIR 1959 SC 308) is applicable to the 
facts of the present case. In the case be- 
fore their Lordships of the Supreme 
Court, the dispute was between the pri- 
vate transport operators and the Govern- 
ment Roadways. The authority that was 
envisaged in the Act to determine their 
dispute was the Government, However, 
it was the Secretary though he was. the 
Head of the Transport Department which 
ran the public roadways, who decided the 
dispute between the parties and it was in 
this background that it was held that the 
Secretary, who himself was interested 
for getting the particular road permit for 
the public transport run by his own de=- 
partment, was not expected to take an 


1976 © 


unbiased decision, In the same manner, 
the Housing Commissioner, who himself 
was invested with the powers of fixing 
the rent and the water charges etc., was 
not expected to take a view different from 
the one which he had already taken while 
issuing the notice demanding excess ‘water 
charges, for it was he who had already 
determined as to what the water charges 
were to be. 


25. The same does not apply to an 
authority which is empowered by an Act 
to see whether the statutory provision 
has been complied with or not by those 
to whom it is applied. The Estate OM- 
cer in the present case is not personally 
interested in the matter and so there is 
no question of his acting as a judge in 
his own cause when he tries to admin- 
ister the various provisions of the Act. 
The matter is not res integra. In fact, a 
Full Bench of this Court, which was con- 
fronted with such a question in a case 
under the Punjab Act held as follows; 
(see Northern India Caterers (P) Ltd. v. 
State of Punjab, AIR 1963 Punj 290 
(FB) ): 

` “The argument raised on imputation 
of bias on the part of the Collector when 
he is acting in his official capacity under 
Section 4, Punjab Act (31 of 1959) is not 
sustainable, In the absence of proof 
showing bias, a decision cannot be called 


in question simply because an officer has 


acted in his official capacity or occupies 
important position in Government hierar- 
chy, A presumption cannot be raised that 
persons required to perform statutory 
functions will not be able to bring to bear 
their impartial mind to the consideration 
of the various matters in dispute: H. C. 
Narayanappa v. State of Mysore, AIR 
1960 SC 1073, Ref.” 

To the same effect is the ratio of M. S. 
Oberoi v. Union of India, AIR 1970 Punj 
407 and M. L, Joshi v, Director of Es- 
tates, Govt. of India, New Delhi, AIR 
1967 Delhi 86. 

26. For the reasons stated the 
contention advanced by the learned 
counsel being devoid of merit is repelled. 

27. Now coming to his last con- 
tention that the petitioner, whose dispute 
regarding his right to the extension of 
the tenancy period by one year as envi- 
saged in the lease-deed is pending deci- 
sion in the Civil Court, cannot be consi- 
dered an unauthorised occupant of the 
premises in question, one may, in this re- 
gard, do well to remind oneself of a few 
relevant dates. The premises in 
question were leased out to the lessee 
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from 14-3-1972 to 14-3-1974. The clause 
in the lease-deed envisaged extension of 
the lease period by one. year ie. upto 
13-3-1975 if the Government was satis- 
fied by the conduct and performance of 
the tenant (the petitioner), His applica- 
tion dated 31-1-1974 for extension of the. 
lease period was declined by the Home 
Secretary vide his order dated 6-3-1974. 
On 7-3-1974, he made an application that 
the dispute be referred to the arbitrator. 
On this application, the dispute was re- 
ferred to the arbitration of the Home 
Secretary, who gave his award against 
the petitioner on 22-6-1974. When that 
award was filed in the Court for being 
made the rule of the Court, the petitioner 
filed objections against the same being 
made the rule of the Court. Those ob- 
jections were pending when on 28-5-1975 
the impugned notice was served upon 
him, The dispute that is pending deci- 
sion in the Civil Court was only this, as 
to whether the petitioner was entitled 
for the extension of the lease period by 
one year ie., upto 13-3-1975 or not. The- 
impugned notice was given to him after 
the expiry of that period arid so it cannot 
be said that even after the expiry of the 
dispute period of one year, the lessee had 
any semblance of right to hold on to the 
After 13-3-1975, 
he, in our opinion, was definitely an un- 
authorised occupant of the premises in, 
question. 

28. Mr, Dhingra, learned counsel 
for the petitioner, then’ contended that 
the impugned notice was, in any case, 
bad, for .therein it has been mentioned 
that the petitioner was an unauthorised 
occupant of the premises in question with 
effect from 13-3-1974. 

29. We do not think there is any 
merit in the contention advanced by the 


“learned counsel, The Estate Officer, in 


any case, had to fix the period from which 
the petitioner was in an unauthorised oc- 
cupation, Since he had not extended the 
lease period of the petitioner, so, accord- 
ing to the Estate Officer, the petitioner 
was in an wumauthorised occupation of 
the premises with effect from 13-3-1974. 
If he was to treat the petitioner in an 
unauthorised occupation of the premises 
not from 14-3-1974 but only from 13-3- 
1975, then no dispute would have surviv- 
ed to be tried either by the arbitrator or 
by the Civil Court, That would have 
tantamounted to the giving up of his 
(Estate Officer’s) claim. So in the im- 
pugned notice, in our opinion, he has 
rightly described the petitioner as being 
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in an unauthorised occupation of the 
premises with effect from 14-3-1974. 


30. The question as to whether 
the petitioner is deemed to be in an un- 
authorised occupation of the premises 
from 14-3-1974 or 13-3-1975 is relevant 
only for the purposes of calculating the 
compensation for the use and occupation 
of the premises in question by the peti- 
tioner., In case he finally succeeds in 
getting a verdict that he was entitled to 
one year’s extension, then for the afore- 
said period he would be Hable only at 
the rate of Rs, 4,800/- per month, but if 
he fails, then he would be liable to pay 
such compensation as may be determined 
by the competent authority after hearing 
bim. 


31. Since the' dispute- regarding 
the period between 14-3-1974 and 13-3- 
1975 is pending decision before the Civil 
Court, we, therefore, direct that for this 
period the petitioner shall forthwith pro- 
visionally pay to the Estate Officer at the 
rate of Rs. 4,800/- per month along with 
interest on arrear, if any, if he has not 
already paid; while regarding the period 
after 13-3-1975 he shall be liable to pay 
such compensation as may be determined 
in accordance with law by the authority 
competent in this regard, In the event 
of his failing to establish his right to the 
extension of the lease period by one year, 
he shall] additionally pay the difference 
between the lease amount calculated at 
the rate of Rs, 4,800/- per month and the 
compensation amount determined by the 
competent authority. 


32- For the reasons stated, the 
writ petition is dismissed. However, in 
the circumstances of the case, we make 
no order as to costs. 

33. In Civil Miscellaneous Appli- 
cation No, 2058 of 1975, the petitioner 
has claimed modification of this Court’s 
order dated 17-7-1975 whereby this Court 
had directed him to deposit a sum of 
Rs. 82,450/- ag arrears of compensation 
for use and occupation of the premises in 
question and charges towards electricity 
and water consumption from 13-3-1974 to 
the date of filing of the return by the res- 
pondents, The modification sought was 
that he had paid certain amounts to the 
Chandigarh Administration and that the 
same be adjusted, In this regard it is 
ordered that while working out the 
amount of compensation for use and oc- 
cupation and water and electric charges 
of the premises in question *y the peti- 
tioner, the respondent shall give credit up 
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to any amount that may have been receiv~ 
ed, from the petitioner in this behalf, In 
view of this, the Civil Miscellaneous 
stands disposed of accordingly, 

Order accordingly 


AIR 1976 PUNJAB AND HARYANA 246 


D. S. TEWATIA, AND PRITAM 
SINGH PATTAR, JJ, 


Ram Sarup s/o Tule Ram Jain Agar- 
wal, Appellant v. Ram Chander and 
others, Respondents, 


. First Appeal No. 7 of 1962. D/- 26-8- 
1975.* 


(A) Panjab Alienation of Land Act 
(13 of 1900), Section 16 (1) — Provincial 
Insolvency Act (1920); Section 60 (2) — 
Alienation of land belonging to member 
of agricultural Tribe — Powers of Official 
Receiver — He can attach, temporarily 
alienate or create self-redeeming mort- 
gage but cannot sell the land. 


2 Section 16 (1) overrides the provi- 
sions of the Provincial Insolvency Act in 
respect of al] matters which are done in 
enforcement of the order of adjudication. 
Therefore, land belonging to a member of 
a notified agricultural tribe ig liable to at- 
tachment in execution of a money decree 
passed against him and.in the event of 
his being adjudicated insolvent such land 
vests in the Receiver, who has the power 
to effect a temporary alienation or create 
a self-redeeming mortgage. An act done 
by a Receiver in pursuance of the autho- 
rity which he derives from the order of 
adjudication is nothing but an enforce- 
ment of the order of adjudication and 
sale of land belonging to a member of 
agricultural tribe is subject to the pro- 
visions of Section 16. The Receiver in 
whom the land of notified agriculturist 
insolvent vests does not possess the 
power to sell his land to another agricul- 

_turist, AIR 1930 Lah 1034 and AIR 1921 
Lah 44 and AIR 1939 Lah 346, Rel. on. - 

(Para 15) 

(B) Punjab Alienation of Land Act 

(13 of 1900), Section 60 — Applicability 
— Act repealed in 1951 — Transfer of 
occupancy rights cannot be avoided by 
the landlord subsequent to the. repeal. 
AIR 1960 Punj 312 (FB), Rel. on. : 
` {Para 16) 


*(From decree of M. L. Jain. Sr. Sub. J.. 
Rohtak, D/- 6-6-1961.) 
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(C) Civil P. C. (1908), Section 11 — 
Res judicata — “Former suit” — Decision 
by Revenue Court — Whether operates 
as res judicata in Civil Court. 

The decision-of a Court of special ju- 
risdiction (Revenue Court) will be res ju- 
dicata in a Court of general jurisdiction 
(Civil Court) provided the decision of the 
Court of special jurisdiction was within 
the jurisdiction of that Court, A Reve- 
nue Court’s decision is binding on the 
Civil Court so far as the issue raised be- 
fore it is raised again in the Civil Court. 
AIR 1932 Lah 623, Rel. on. (Para 17) 

(D) Civil P. C. (1908), Section 11 — 
Constructive res judicata — Applicability 
— Whether applicable to writ petitions. 

The decision in a previous case does 
not operate as constructive res judicata 
in subsequent writ petitions in the 
Court, AIR 1964 SC 1013. Foll 

(Para 24) 

(E) Punjab Tenancy Act (16 of 1887), 
Section 55 —- Objection by landlord, under 
-— Limitation — Objection in defence 
may be taken even after suit by him to 
set aside sale is time-barred. (Limitation 
Act (1963), Section 3 — Limitation — No 
bar to defence.) (Para 27) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1370 = (1968) 2 SCR 887 24 
AIR 1964 SC 1013 = 1963 Supp 1 SCR 172 

24 


AIR 1960 Puni 312 = 62 Pun LR 115 (FB) 
16 


AIR 1949 EP 29 = 50 Pun LR 167 
5, 17, 26 
AIR 1943 Lah 19 = 49 Pun LR 57 (FB) 14 
AIR 1939 Lah 346 = 41 Pun LR 816 15 
AIR 1932 Lah 623 = 34 Pun LR 462 17 
AIR 1930 Lah 1034 = 31 Pun LR 842 15 
AIR 1921 Lah 44 = 71 Pun LR 1921 15 
` P. S, Jain, with V. M. Jain, for Ap- 
pellant; M L. Sethi. with S. B. Lall, for 
Respondents, 

P S. PATTAR, J.:— This is a regular 
first appeal filed by Ram Sarup, plaintiff, 
against the judgment and decree dated 
June 6, 1961, of the Senior Sub-Judge, 
Rohtak, dismissing his suit for declara- 
tion and for possession of the land in 
dispute measuring 1 Kanal 19 Marlas 
fully described in the plaint and situated 
in village Ghanaur, Tehsil Sonepat. Dist- 
rict Rohtak, (now District Sonepat). ° 

2. The facts of this case are that 
one Prabhu Dial was the owner of Khasra 
No, 1525 measuring 4 Bighas and 1 Biswa 
Kham situated in village Ghanaur, Teh- 
sil Sonepat District Rohtak, and one 
Phulu was its occupancy tenant under 
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him, The creditors of Phulu made an 
application on January 12, 1937, against 
him in the Insolvency Court to have him 
adjudicated insolvent. ‘'Phulu was: serv- 
ed in that insolvency case on February 
10, 1937, Phulu sold his occupancy rights 
in that land to his landlord Prabhu Dial 
on the basis of sale deed dated, February 
25, 1937,- Prabhu Dial thug became full 
owner of this land and he sold this land 
bearing Khasra No, 1525 to Ram Chander, 
defendant. Phulu was declared insolvent 
by order dated March 11, 1937 
of the Insolvency Court, The whole 
of the property of Phulu im- 
solvent, including the occupancy rights in 
Khasra No. 1525, vested in the official Re- 
ceiver, The occupancy rights of Phulu 
debtor in Khasra No, 1525 were sold by 
public auction by the Official Receiver on 
May 24, 1937, and were purchased by Ram 
Sarup, plaintiff, and sale deed dated Oc- 
tober 5, 1937, was executed in his favour. 


3. Ram Chander, defendant, who 
bad obtained possession of Khasra No. 
1525 from Prabhu Dayal, filed a suit for 
declaration that he was owner of Khasra 
No. 1525 in suit besides some other land 
(with which we are not concerned in this 
appeal), This suit was decreed by the 
trial Court and this decree was upheld 
by the lower appellate Court and also by 
a single Bench of the Lahore High Court. 
Ram Sarup then filed Letters Patent Ap- 
peal No. 106 of 1941, against the judg- 
ment of the Single Bench, and it was ac- 
cepted by a Division Bench of that Court 
on April 8, 1943, and the copy of that 
judgment is Exhibit P-4, The Division 
Bench held that the sale of the occupancy 
rights in the land by Phulu in favour of 
Prabhu Dial landlord from whom Ram 
Chander, plaintiff, purchased this land, 
took place during the pendency of the 
insolvency proceedings, and therefore the 
sale by Phulu tenant in favour of Prabhu 
Dial was ineffective. The appeal was 
accepted and the suit of the plaintiff dis- 
missed regarding the occupancy rights of 
this land sold to Prabhu Dial on 
February 25, 1937, by Phulu insolvent. 


4, Ram Chander, defendant, 


‘thereafter filed a suit on October 4, 1943, 


under Section 60 of the Punjab 
Tenancy Act to cancel the sale of occu- 
pancy rights by the Official Receiver in 
favour of Ram Sarup appellant in a Re- 
venue Court, which was dismissed by the 
Collector Ist Grade, vide his judgment 
dated May 29, 1944, on the deen that 
it wag barred by limitation. The appeal 
filed by Ram Chander was also dismiss- 
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ed by the Collector on July 6, 1945, and 
a revision filed by him in the Court of 
the Commissioner of Ambala Division 
was dismissed on June 12, 1946. Ram 
Chander further filed a revision petition 
in the Court of the Financial Commis- 
sioner, Punjab, which was dismissed by 
him on May 1, 1948, and the copy of that 
judgment is Exhibit P-5. 


5. Thereafter, Ram Sarup plaintiff 
filed a civil suit for possession of this 
land against Ram Chander on October 14, 
1943, on the ground that he is occupancy 
tenant of this land by virtue of the sale 
effected in his favour by the Official Re- 
ceiver and that Ram Chander defendant 
was in illegal possession, Ram Chander 
defendant resisted the suit on various 
grounds, He pleaded that the original 
occupancy tenant had sold his rights -to 
the landlord and the latter had in his turn 
sold the entire holding to him, and that 
the sale of the occupancy rights by the 
Official Receiver was void. The plaintiff's 
reply to this objection was that the pre- 
vious decision between the parties operat- 
ed as res judicata and that the defendant 
was debarred from raising the plea, Two 
issues were framed by the trial Court in 
that case. The first issue was whether the 
sale by the Official Receiver in favour of 
Ram Chander plaintiff of the occupancy 
rights was illegal and the second issue 
was whether the defendant was not 
estopped by the principle of res judicata 
from taking the plea contained in issue 
No. 1, The trial Court found issue No, 1 
for the defendant, but the second issue 
was held in favour of the plaintiff and 
the suit was decreed, On appeal the Se-. 
nior Sub Judge set aside the finding of 
the trial Court on the question of res 
judicata and dismissed the suit with costs. 
Against the decree of the Senior Sub- 
Judge, the plaintiff Ram Sarup preferred 
second appeal in the Lahore High Court. 
which was.dismissed Ram Sarup plain- 
tiff filed letters patent appeal against this 
decision, which was decided on June 16, 
1948, by a Division Bench of this Court, 
and this decision is reported as Ram 
Sarup v. Ram Chandar, AIR 1949 EP 29. 
The Division Bench held that the-plea 
raised by the defendant-landlord that the 
sale of the occupancy rights by the Offi- 
cial Receiver in favour ‘of Ram Sarup was 
not binding upon him and should, there- 
fore, be set aside. was a plea, which was 
exclusively triable by’ a Revenue Court 
and, therefore, the. letters patent appeal 
was accepted and the judgment ‘of. the 
learned Single Judge was set aside and 
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the case was sent. back to. the trial Court 
with the direction that he should call 
upon the defendant to make his plea re- 
garding the avoidance of the sale clear 
and definite in his written statement by 
making a suitable amendment thereof 
and after that give the plaintiff an. op- 
portunity of raising a counter-defence to 
the defendant’s plea, if he wished to do 
so, by filing a replication and then to re- 
turn the plaint for presentation to the 
Collector in accordance with the proce- 
dure laid down in proviso 1 to sub-sec- 
tion (3) of Section 77 of the Punjab Te- 
nancy Act. In accordance with this order 
of the High Court, the plaint was return- 
ed to Ram Sarup plaintiff for presenta- 
tion to the Collector. Ram Sarup plain- 
tiff presented this plaint before Mr. 
Kapur, Sub-Divisional Officer Sonepat, 
who was Assistant Collector Ist Grade 
with powers of Collector, However, dur- 
ing the pendency of this case, Mr, Kapur 
was transferred and he was succeeded by 
Mr. B. S. Manchanda, who was Assistant 
Collector Ist Grade, Sonepat. He dismiss- 
ed the suit of the plaintiff on September 
24, 1951, and the copy of that order is 
Exhibit D-18. It is alleged that Mr. Man- 
chanda had no jurisdiction to hear that 
case and his judgment is without juris- 
diction, In pursuance of this judgment 
mutation of this land was attested by the 
revenue authorities in the name of Ram 
Chander on May 30, 1954. The plaintiff 
then filed an appeal against the judgment 
of Shri Manchanda before the Commis- 
sioner, which was dismissed. He then 
filed a revision petition before the Finan- 
cial Commissioner, which was also dis- 
missed, The present suit was filed by the 
plaintiff for a declaration that he is owner 
in possession of the land in suit measur- 
ing 1 Kanal 19 Marlas, which is part of 
Khasra No, 442 min, (whose previous 
Khasra No. was 1525) and in the alterna- 
tive it is prayed that if he is not found to 
be in possession of this land then decree 
for possession may be passed. 


6. The suit was contested by Ram 
Chander defendant. He alleged that the 
sale of the occupancy rights of Khasra 
No. 1525 by the Official Receiver in favour 
of Ram Sarup plaintiff was effected with- 
out issuing any notice under Section 55 
of the Punjab Tenancy Act to him and, 
therefore, the same was illegal and was 
not binding on him and it may be ` set 
aside, ‘He further alleged that the sale 


` in favour of the plaintiff Ram Sarup by 


the Official Receiver was ‘invalid, as it 
violated the provisions of the Punjab 


1976 


Land Alienation Act, because Ram Sarup 
plaintiff. was a non-agriculturist whereas 
the occupancy tenant was an- agricultu- 
rist. On these pleadings of the parties, 
the following issues were framed by the 
trial Court:— 


1. Is the plaintiff in possession of the 
land in dispute and thus is the suit in the 
present form competent ? 

2. Whether the plaintiff has become 
the owner of the land in dispute? 

3. Whether the suit is within time? 

4. Whether occupancy rights of 
Phullu deceased were rightly and validly 
transferred to the plaintiff? 

5. Are the judgments referred to in 
para, No. 11 of the plaint without juris- 
diction and hence not binding upon the 
plaintiff ? 

6. What is the effect of the judgment 
of the High Court dated 8-4-1943 and 
judgment of the Financial Commissioner 
dated 1-5-1948 ? 

7. Whether the sale in dispute is 
against the provisions of the Punjab Alie- 
nation Land Act, if so to what effect ? 

8. Whether the objection of the plain- 
tiff regarding jurisdiction is barred by res 
judicata ? 

7, The Senior Sub-Judge decided 
issues Nos, 1 to 7 against the plaintiff and 
decided issue No. 8 in favour of the de- 
fendant, As a result, the suit of the 
plantiff was dismissed with costs, Feeling 
aggrieved, Ram Sarup plaintiff filed this 
regular first appeal, 

8. Mr. Pritam Singh Jain, the 
learned’ counsel for the appellant, con- 
tested the’ decision of the trial Court on 
issues Nos. 2 .to 8. No arguments were 
addressed on issue No, 1. The trial Court 
dealt with and decided issues Nos. 2, 4 and 
7 together ag the same are inter-connect- 
‘ed. I shall also discuss these three issues 
together. The land in suit measuring 1 
Kanal 19 Marlas bears Khasra No. 442 
min and its previous Khasra No, was 
1525 measuring 4 Bighas 1 Biswa; and is 
situated in village Ghanaur. Khasra No. 
1525 was owned by Prabhu Dial and 
occupancy tenant of this land under him 
was Phulu. The creditors of Phulu made 
an application on January 12, 1937, 
against him in the Insolvency Court for 
his adjudication as insolvent. Phulu 
tenant was served in “that insolvency 
case on February 10, 1937. He (Phulu) 
„sold his occupancy rights in that land in 
favour of his landlord Prabhu Dial on 
the basis of a sale deed dated February 
-25, 1937. After that Prabhu. Dial sold 
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this land to Ram Chander defendant-res- 
pondent. Phulu was declared insolvent 
by order dated March 11, 1937. The 
Official Receiver sold Phulu’s estate in- 
cluding his occupancy rights in Khasra 
No. 1525, which had vested in him by 
virtue of the order of adjudication, to 
Ram Sarup plaintiff-appellant on May 24, 
1937, and a sale deed dated October 5, 
1937, was issued in his favour. 

9. The validity of the sale by pub- 
lic auction of the. occupancy rights of 
Khasra No, 1525 by the Official Receiver 
in favour of Ram Sarup is attacked on 
the ground that the provisions of Section 
55 of the Punjab Tenancy Act were not 
complied with and no notice was issued 
to Prabhu Dial landlord or Ram Chander 
defendant and so it was voidable at the 
instance of the landlord under Section 60 
of that Act. Its validity is also attacked 
on the ground that the Official Receiver 
had no right to sell this land in view of 
the provisions of Section 16 (1) of the 
Punjab Alienation of Land Act, 1900 (Act 
No, 13 of 1900), I set out below the re- 
levant provisions of law for facility of 
reference, 

10. Section 55 of the Punjab Te- 
nancy Act, 1887, runs as under:— 

“(1) A right of occupancy under Sec- 
tion 5 may be sold in execution of a dec- 
ree or order of a Court. 

(2) But notice of an intended gale of 
any such right shall be given by the 
Court to the landlord, and, if at any time 
before the close of the day on which the 
sale takes place the landlord pays to the 
Court or to the officer conducting the sale 
a deposit of twenty five per centum on 
the highest bid made at the sale, he shall 
be declared to be the purchaser instead 
of the person who made that bid.” 

11. Section 60 of the Punjab Te- 
nancy Act reads as follows:— 

“Any transfer made of a right of oc- 
cupancy in contravention of the foregoing 
provisions of this Chapter shall be void- 
able at the instance of the landlord.” 

12. Section 60 (2) of the Provin- 
cial Insolvency Act, 1920, runs „as fol- © 
lows:— J 

“60 (2) Nothing in this Act, shall be 
deemed to affect any provisions of any 
enactment for the time being in’ force 
prohibiting or restricting the execution 
of decrees or orders against immovalle 
property; and any such provisions shall 
be deemed to apply to the enforcement 
of an order of adjudication made’ under 


- this Act as if: a were such a decree’ or 


order.” 


. |dication is 
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13, Section 16 (1) of the Punjab 
Alienation of Land Act runs as under:— 


“No land belonging to a member of 
an agricultural tribe shal] be sold in exe- 
cution of any decree or order of any civil 
Court, whether made before or after the 
enforcement of this Act.” 


14, Sections 28, 59 and 60 of the 
Provincial Insolvency Act make it clear 
that the Receiver -derives authority to 
deal with the property of the insolvent 
from the order of adjudication and when 
he proceeds to sell it he is acting in “en- 
forcement” of that order. The combined 
effect of these three sections is that the 
Receiver cannot sell any immovable pro- 
perty of the insolvent, the sale of which 
Js prohibited or restricted by Statute. The 
. words, “for the time being in force” in 
Section 60 (2) of that Act mean in force 
when the Receiver is proceeding to sell 
the property of the insolvent vide Dhani 
Ram v. District Official Receiver, AIR 
1943 Lah 19. (FB). 


15. It is undisputed that Phulu 
occupancy tenant was a Gaur Brahmin of 
District Rohtak and thus a member of a 
statutory agricultural tribe in that Dist- 
rict, The Punjab: Alienation of Land Act 
No, 13 was in force in the year 1937. It 
is well-settled law that Section 16 (1) of 
that Act did not prohibit the attachment 
of the land belonging to an agriculturist 
in execution of a decree against him, This 
section overrides the provisions of the 


Provincial Insolvency Act in respect of all ` 


matters which are done in enforcement of 
the order of adjudication. Therefore, land 
belonging to a member of a notified agri- 
cultural tribe is liable to attachment in 
execution of a money decree passed 
against him and in the event of his being 
adjudicated insolvent such land vests in 


the Receiver, who has the power to effect. 


a temporary alienation or create a self- 
{redeeming mortgage. An act done by a 
Receiver in pursuance of the authority 
which he derives from the order of adju- 
nothing but an . en- 
forcement of the order of adju- 
dication and sale of land belonging to a 
member of agricultura] tribe is subject to 
the provisions of Section 16 of the Pun- 
jab Alienation of Land Act, The Receiver 
in whom the land of a notified agricultu- 
rist insolvent vests does not possess the 
power to sell his land to another agricul- 
tourist — vide Mirza v, Jhanda Ram, AIR 
1930 Lah 1034 and Manji v. Girdhari Lal, 
AIR 1921 Lah 44, and Ram Rattan v. 
Fazal Haq, AIR 1939 Lah 346, 


Ram Sarup v, Ram Chander (P. S, Pattar J.) 


In the | 


ALR. 


instant case the occupancy rights of 
Khasra No. 1525 of Phulu insolvent vest- 
ed in the Receiver from January 12, 
1937, the date when the application for 
adjudication as insolvent was made in 
the Insolvency Court, vide Section 28 (7) 
of the Provincial Insolvency Act. No 
notice as required by Section 55 (2) of 
the Punjab Tenancy Act was given by 
the Official Receiver to the landlord Pra- 
bhu Dial or Ram Chander defendant, and, 
therefore, the auction sale by the Official 
Receiver,in favour of Ram Sarup plaintiff 
was not valid. This sale was admittedly 
voidable at the instance of the landlord 
under Section 60 of the Punjab Tenancy 
Act, 


16. As held above, the sale by the 
Official Receiver in favour of Ram Sarup 
of the occupancy rights of Khasra No. 
1525 in dispute was voidable, The Pun- 
jab Alienation of Land Act No. 13 of 
1900 was repealed with effect from April 
4, 1951. Admittedly, this sale in favour 
of the plaintiff Ram Sarup was not avoid- 
ed by Ram Chander landlord till April 
4.1951, Mr. P. S, Jain, the learned coun- 
sel for the appellant, contended that after 
the repeal of the Punjab Alienation of 
Land Act the sale in favour of the plain- 
tiff could not be avoided under Section 16 
(1) of the Punjab Alienation of Land Act. 
In support of this contention he relied on 
a Full Bench decision of this Court re- 
ported as Amar Singh Uttam Singh v. R. 
L. Aggarwal, AIR 1960 Punj 312, where 
in it was held as under:— 

“A, being an owner of jand in the 
District of Ludhiana sold this land to S, 
a Muslim non-agriculturist, sometime be- 
fore 1947. The Punjab Alienation of 
Land Act was at that time in force and 
so the sale could not become absolute un- 
til it had been sanctioned by the Deputy 
Commissioner as required by Section 14 
of the Act. No such sanction was applied 
for or given and in 1947, S migrated to 
Pakistan, <A collateral of A applied in 
May, 1948 for permission to purchase the 
land which he treated as evacuee pro- 
perty, but no. orders were passed on the 
application unti] October, 1951, when the 
Punjab Alienation of Land Act ceased to 
exist because it was repealed by the Ad- 
aptation of Laws (Third Amendment) 
Order, 1951, The Deputy Commissioner 
then passed an order rejecting the appli- 
cation and holding that the sale in favour 
of S was to be deemed a usufructuary 
mortgage, Held that the sale in favour 
of S could not take effect as a mortgage 
after the repeal of the Act and so A had 
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no further interest in the land and was 
not entitled to redeem it, The repeal of 


ihe Punjab Alienation of Land Act put. 


an end to whatever interests contingent or 
inchoate, which A had in the land, There 
remained no Deputy Commissioner under 
the Act to give sanction which had never 
been refused, and had the Act remained 
in force sanction would have been grant- 
ed. Therefore A had no right now to 
claim redemption of the land.” 

This decision is aptly applicable to the 
present case, ‘In the instant case, the sale 
of the occupancy rights by public auction 
by the Official Receiver in favour of Ram 
Sarup was not avoided till April 4, 1951, 
and therefore in view of the law -laid 
down in Amar Singh’s case (supra), this 
sale cannot be attacked by Ram Chander 
landlord on the ground that it violates 
the provisions of Section 16 (1) of the 
Punjab Alienation of Land Act. The de- 
cision of the trial Court on Issue No. 7 is, 
therefore, reversed and this issue is de- 
cided against the defendant. 


17. Ram Sarup filed a civil suit 
for possession of Khasra No, 1525 on Oc- 
tober 14, 1943, against Ram .Chander on 
the allegation that he had purchased the 
occupancy rights of this land from the 
Official Receiver and was consequently 
entitled to get possession of the land as 
an occupancy tenant, -Ram Chander re- 
sisted this suit on various grounds. He 
pleaded that the sale by the Official Re- 
ceiver in favour of Ram Sarup was in- 
valid and that the previous decision be- 
tween the parties operated as res judicata 
on this point. The suit was decreed by 
the trial Court.. However, this decree was 
set aside on appeal by the Senior Sub- 
Judge on the question of res judicata and 
the suit was dismissed. Against this dec- 
ree of the first Appellate Court, Ram 
Sarup filed an appeal in the Lahore High 
Court, which was dismissed by a learned 
Single Judge. Ram Sarup then filed Let- 
ters Patent Appeal. . One of the points 
raised on behalf of Ram Sarup plaintiff- 
appellant was that the guit involved a 
question relating to setting aside of the 
transfer of occupancy rights at the in- 
stance of the landlord and it was not tri- 


. able by the Civil Court and it is triable - 


by the Revenue Court. It was also urged 
that the suit of Ram Chander under Sec- 
tion 60 of the Punjab Tenancy Act to 
cancel the sale of occupancy rights by 
the Official Receiver in his favour had 
been dismissed by the Revenue Court as 
time-barred and, therefore, his plea that 
the sale in his (Ram Sarup’s) favour is 
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invalid is barred by res judicata, On 
these facts, the Division Bench, which de- 
cided this appeal and which is reported as 
Ram Sarup v, Ram Chandar, AIR 1949 
EP 29 held as follows:— 


“It is true that the Limitation Act con- 
templates suits of the kind mentioned in 
Section 60, Punjab Tenancy Act, to avoid 
the transfer of occupancy rights in con- 
travention of provisions of Chapter V, 
and prescribes a period of limitation 
therefor, but from this it cannot be con-. 
cluded that the intention of the Legisla- 
ture was that-when a landlord wishes to 
exercise his option given to him by Sec- 
tion 60 and avoid a transfer made with- 
out his content or in contravention of 
the provisions of law, he can do so only 
by a suit. 


Where the landlord is-in possession 
and is sued for possession by the trans- 


_feree, he can raise the plea as a defen- 


dant that the transaction is voidable by 
him, his consent not having been obtain- 
ed to it, and that he avoids it, Dismissal 
of his previous suit for avoiding the 
transfer, as having been barred by limi- 
tation, does not bar the plea in defence. 
Limitation bars the remedy and does not 
destroy the right. The only cases where 
a man loses not only the remedy but also 
the right by his failure to bring an ac- 
tion are those falling under Section 28, 
Limitation Act.” 


It was further held as under:— 


“Under proviso to Section 77 (3) 
(Punjab Tenancy Act) where in a suit 
cognizable by and instituted in a civil 
Court it becomes necessary to decide any 
matter which can under sub-section (3) 
to Section 77 be heard and determined 
only by a Revenue Court, Civil Court 
shall endorse upon the plaint the nature 
of the matter for decision and the parti- 
culars required by Order 7, Rule 10, Civil 
Procedure Code and return the plaint for 
presentation to the Collector. Where the 
suit instituted in the Civil Court did not 
fall in the category of suits mentioned in 
clause (h) of sub-section (3) of Section 
77, but the plea raised by the defendant 
landlord that the sale was not binding 
upon him and should, therefore, be set 
aside, made it necessary for the Court to 
decide the matter which could only be 
heard and decided. by a Revenue Court 
under sub-section (3), Held that the case 
came within the ambit of the proviso to 
Section 77 (3) and the proper procedure 
was to return the plaint as laid down 
therein.” 
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The plaint was then returned to Ram 
Sarup plaintiff for presentation to the 
Revenue Court. He presented the same 
to the Sub-Divisional Officer, Sonepat. 
Shri B.S, Manchanda, Sub-Divisional 
Officer, (Civil) Sonepat, by his judgment 
dated September 24, 1951, whose copy is 
Exhibit D-18, set aside the sale by the 
Official Receiver by Public auction in 
favour of Ram Sarup, as the provisions 
of Section 55 of the Punjab Tenancy Act 
were not complied with and dismissed 

“this suit, The appeal and the revision 
filed by Ram Sarup before the. Collector 
and the Commissioner respectively .were 
also dismissed. Ram Sarup then filed a 
further revision in the Court of the Fi- 
nancial Commissioner, who dismissed the 
same on September 22, 1956, vide copy of 
the order Exhibit D-1. After the dis- 
missal of his revenue suit, Ram Sarup 
filed Civil Writ Petition No. 69 of 1957 
in this Court, which was dismissed on 
October 25, 1957, and the copy of that 
judgment is Exhibit D-2, The only point 
pressed in the writ petition was that the 
point of res judicata was not decided by 
the Financial Commissioner and this con- 
ention was repelled. It is well settled 
law that the decision of a Court of Spe- 
cial jurisdiction (Revenue Court) will be 
res judicata in a Court of general juris- 
diction (Civil Court) provided the deci- 
sion of the Court of special jurisdiction 
was within the. jurisdiction of that Court. 
A Revenue Court’s decision is binding on 
the Civil Court so far as the issue raised 
before it is raised again in the Civil 
Court, Vide Daulat Ram v. Munshi Ram, 
ATR 1932 Lah 623. In the instant case 
the suit was triable by the Revenue 
Courts and the decision dated September 
24, 1951, of the Assistant Collector Ist 
Grade, copy whereof is Exhibit D-18, 
which was maintained by the superior 
Revenue Courts, that the sale of the oc- 
cupancy rights of the land in suit by the 

_ Official Receiver in favour of Ram Sarup 

” plaintiff-appellant was invalid and wes 
set aside, operates as res judicata in this 
case. 


18. The Occupancy Tenants (Vest- 
ing of Proprietary Rights) Act, 1953. came 
into force with effect from June 1952, 
and at that time Ram Sarup plaintiff had 
no occupancy rights jn the land in suit 
because the sale in his favour had been 
avoided by the abovementioned judgment 
dated September 24, 1951. Therefore, he 
could not become the owner of the lend 


in suit, 


A.I- 

19. For the reasons given above, 
it is held that the sale of occupancy rights 
of the land in suit by the Official Receiver 
in favour of the plaintiff was invalid be- 
ing against the provisions of Section 55 
of the Punjab Tenancy Act and the 
plaintiff is not the owner of this land. 
The trial Court rightly decided issues 
Nos, 2 and 4 against the plaintiff and this 
decision is affirmed. However, th: deci- 
sion of the trial Court on issue No. 7 is 
reversed and it is decided against the de- 
fendant. 


20- The plaintiff Ram Sarup filed 
this suit for a declaration that he is 
owner and in possession of this land and 
in the alternative he prayed for a decree 
for possession of the land in suit, The 
Plaintiff had only six years’ period of limi- 
tation to filé the suit for declaration and 
this suit was admittedly barred by limi- 
tation, It is undisputed that the plain- 
tiff was not in possession of the land in 
suit at the date of filing of this suit, con- 
sequently the suit for declaration did not 
lie. However, the suit for possession of 
the land in suit is competent and for this 
relief he had twelve years’ period of limi- 
tation under Article 142 of the Indian 
Limitation Act, 1908. It is a case of 
possession and dispossession, and there- 
fore, the plaintiff was to prove his pos- . 
session within twelve years from the 
date of the filing of this suit, The suit 
was filed on June 16, 1960. Previously, 
the. plaintiff filed civil suit for possession 
of this land against Ram Chander on- 
October 14, 1943, on the ground that he 
had purchased the occupancy rights from 
the Officia] Receiver and was decreed by 
the trial Court and in execution of that 
decree Ram Sarup plaintiff obtained pos-. 
session of this land on November 17, 
1944, vide copy Exhibit P-11 of the entry 
in the Rozmamcha of the Patwari. At 
that time the crops were standing in the 
land and he was given only formal 
possession of this land. In the Jam- 
abandi for the year 1945-46, copy where- 
of is Ext, P-21, this Khasra No, 1525 is re- 
corded in possession of Ram Sarup plain- 
tiff as occupancy tenant, This land was re- 
corded as Rosli in the Jamabandi. He 
continued in possession of this land till 
Rabi, 1948, vide copy of the Khasra 
Girdawarl, Exhibit P-13. It shows that 
Ram Sarup was in possession of this land 
from Kharif, 1946, to Rabi, 1948. The 
copy of the Khasra Girdawari of this 
Khasra No, 1525 for Kharif, 1948, Kharif 
and Rabi, 1949, and Rabi, 1950, has not 
been placed on the file. However, Ram 
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Chander defendant is recorded in posses- 
sion of this "land from Kharif, 1950, to 
Rabi, 1957, in the Khasra Girdawari, 
whose copies are Exhibits D-6 and D-7: 
The plaintiff was in possession of this 
land in Rabi, 1948. Therefore, his pos- 
sesssion is to be presumed to continue 
unless otherwise proved. The suit was 
filed on June 16, 1960. ‘Therefore, the 
Possession of the plaintiff of the land in 
suit within 12 years prior to the filing of 
the suit is established. It is, therefore, 
held that the suit . of the plaintiff for 
possession of the land is within time 
and issue No, 3 is decided accordingly. 


21. The judgments referred to in 
para No. 11 of the plaint are judgment 
dated September 24, 1951, of Shri B. S. 
Manchanda, I. A.S. S. D. O. (Civil) Sone- 
pat, whose copy is Exhibit D-18, the 
judgment of the Collector, Rohtak, dated 
July 23, 1953, dismissing the appeal 
against the judgment Exhibit D-18, judg- 
ment dated December 22, 1955 of the 
Commissioner, Ambala Division, and the 
judgment dated September 22, 1956, of 
the Financial Commissioner, dismissing 
the revision petitions filed by Ram Sarup 
appellant. The ‘copy of the judgment 
dated September 22, 1956, of the. Finan- 
cial Commissioner is Exhibit D-1, 

22. Mr. .P, S. Jain, the learned 
counsel for the appellant, urged that the 
suit was triable by the Collector. that 


Shri B, S. Manchanda was not invested. 


with the powers of the Collector and, 
therefore, his judgment, whose copy is 
Exhibit D-18, and the judgment of the 
Collector passed on appeal and also the 
judgments of the Commissioner and Fi- 
nancial Commissioner passed in revision 
petitions are void and ineffective. In sup- 
port of this contention, he did not cite 
any decision, but relied on proviso (2) to 
sub-section (3) of Section 77 of the Pun- 
jab Tenancy Act, which reads as fol- 
lows:— 


“On the plaint being presented to the 
Collector, the Collector shall proceed to 
hear and determine the suit where the 
value thereof exceeds Rs, 1,000/- or the 
matter involved is of the nature mention- 
ed in Section 77 (3), First Group, of the 
Punjab Tenancy Act, 1887, and in other 
cases may send the suit to an Assistant 
Collector of the first grade for decision.” 


23. It is undisputed that the value 
for the purpose of jurisdiction of that suit 
was only Rs, 42/3/-. The matter involv- 
ed in thig suit was not of the nature men- 
tioned in First Group of Section 77 (3) of 
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that Act and, therefore, it was not ex- 
clusively triable by the Collector, This 
suit fell under Second Group of Section 
77 (3) of the Act and was triable by an 
Assistant Collector Ist Grade. Shri B. S. 
Manchanda, I. A. S., who was invested 
with powers of Collector Ist Grade, had 
the jurisdiction to try the suit and his 
judgment is valid, It was then urged by 
the counsel for the appellant that ‘since 
this suit was presented in the Court of 
the Collector, therefore, the Collector. 
alone could try it unless he transferred 
the same to some other Court of compe- 
tent jurisdiction, This contention is mis- 
conceived and is rejected, . Shri Kapur, 
Sub-Divisional Officer, Sonepat, in whose 
Court the plaint was presented after the 
decision of the High Court was Assistant 
Collector Ist Grade and he was also in- 
vested with powers of a Collector. He 
was transferred during the pendency of 
the suit and was succeeded by Shri Man- 
chanda, who decided the case, Shri Man- 
chanda had inherent jurisdiction to try 
the case and his decision is perfectly va- 
lid and legal. For all these reasons, it is 
held that there is no substance in the 
contention of the counsel for the appel- 
lant and the same is rejected. 


24. After the decision of the. Fi- 
nancial Commissioner in the above-men- 
tioned revenue suit, Ram Sarup filed Civil 
Writ No. 67 of 1957 in this Court to set 
aside the order dated September 22, 1956, 
copy whereof is Exhibit D-1, of the Fi- 
nancial Commissioner. This writ petition 
was dismissed by a Single Bench of this 
Court on October 25, 1957, vide copy of 
the judgment Exhibit D-2. The only 
point urged before the High Court was 
that the Financial Commissioner did not 
decide the question of res judicata. This 
contention was rejected and the writ 
petition was dismissed. Mr. M. L, Sethi, 
the learned counsel for the respondents, 
contended that in that writ petition no 
objection was taken by Ram Sarup ap- 
pellant that the judgments referred to in 
Issue No; 5, operated as res judicata and, 
therefore, on the principles of construc- 
tive res judicata he is debarred from tak- 
ing this objection in this suit and in sup- 
port of this contention he relied on Union 
of India v. Nanak Singh, AIR 1968 SC 
1370, This contention cannot be enter- 
tained as the copy of the writ petition 
has not been placed on the file. More+ 
over, it was held in Amalgamated Coal- 
fields, Ltd. v. Janapada Sabha Chhind- 
wara, AIR 1964 SC 1013, that the deci- 


sion in a previous case does not operate, 


ne 
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as constructive res judicata in subse- 
quent writ petitions in the High Court. 
Therefore, the counsel for the respon- 
dents is not permitted to raise this con- 
tention as it cannot be decided for want 
of copy of the writ petition and the re- 
turn to know the pleadings of the par- 
ties. 

25. For the reasons given above, 
it is held that the judgments referred 
to in para, No. 11 of the plaint are per- 
fectly valid and legal and are binding on 
the plaintiff, It was held in these judg- 
ments by the Revenue Courts, who had 
jurisdiction to decide, that the sale in 
favour of Ram Sarup appellant of the oc- 
cupancy rights was invalid and was set 
aside, These decisions operate as res 
judicata, The decision of the lower 
Court on issues Nos, 5 and 8 is correct 
and the same is affirmed. 


26. Exhibit P-4 is the copy of the 
judgment of the High Court dated April 
8, 1943, and Ext, P-5 is the copy of the 
Judgment dated May 1, 1948, of the Fi- 
nancial Commissioner, which are referred 
to in issue No. 6, After the auction sale 
of the occupancy rights of Khasra No. 
1525 in favour of Ram Sarup by the Off- 
clal Receiver, Ram Chander landlord filed 
a civil suit for declaration that the sale 
by the Official Receiver in favour of Ram 
Sarup appellant did not affect his interest 
and was not binding on him. The suit 
was resisted by Ram Sarup. This suit 
was decreed by the trial Court on 28th 
February, 1939, and appeal filed by Ram 
Sarup against this decree was dismissed 
by the Senior Sub-Judge and the second 
appeal was dismissed by a Single Bench 
of the Lahore High Court on April 1, 
1941, Ram Sarup then filed Letters Patent 
Appeal No. 106 of 1941 in the Lahore 
High Court. It was held by the Division 
Bench in the Letters Patent Appeal that 
the sale by Phulu in favour of Prabhu 
Dial of the occupancy rights took place 
during the proceedings of the insolvency 
case and, therefore, Prabhu Dial and Ram 
Chander did not acquire any right in the 


occupancy rights and the same vested in’ 


the Official Receiver. The appeal was 
accepted and the sult of Ram Chander 
plaintiff was dismissed in regard to the 
occupancy rights transferred in favour of 
Prabhu Dial on February 25, 1937, by 
Phulu, wh6 sold the same to Ram Chan- 
der, and the copy of the judgment is 
Exhibit P-4. No finding in Exhibit P-4 
was given that the sale in favour of Ram 
Sarup by the Official Receiver of the oc- 


cupancy rights of the land was valid. 
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Moreover, Ram Sarup could not raise the 
plea in that suit that the sale by the 
Official Receiver to him was valid because 
if he had raised that plea then the suit 
would have become exclusively triable 
by the Revenue Courts according to the 
provisions of proviso to.Section 77 (3) of 
the Punjab Tenancy Act as was held in 
Ram Sarup’s case (AIR 1949 EP 29) 
(supra). There was also no issue in that 
case whether the sale effected by the 
Official Receiver was valid or not, There- 
fore, the question relating to the sale of 
the occupancy rights by the Officlal Re- 
ceiver to Ram Sarup could not be taken 
to have been finally decided in that suit 
and so the decision in that previous suit 
did not operate as res judicata. 

27. After the decision of the High 
Court in the above-mentioned Civil Suit, 


_ copy whereof is Exhibit P-4, Ram Chan- 


der filed suit on October 4, 1943, under 
Section 60 of the Punjab Tenancy Act to 
set aside the sale of the occupancy rights 
by the Official Receiver in favour of Ram 
Sarup. The Assistant Collector dismiss- 
ed his suit as barred by limitation, His 
appeal was dismissed by the Collector. 
Ram Chander then filed a revision peti- 
tion before the Commissioner and also 
before the Financial Commissioner, which 
were dismissed. The copy of the deci- 
sion of the Financial Commissioner pass- 
ed in revision is dated May 1, 1948, and 
its copy is Exhibit P-5 The Revenue 
Courts did not go into the question of 
validity of the sale by the Official Re- 
ceiver in favour of Ram Sarup and, there- 
fore, the decision Exhibit P-5 did not ope- 
rate as res judicata, Though the remedy 
of Ram Chander to have the sale set 
aside by civil suit was barred by time, 
but he being in possession of the land it 
was open to him to question the legality 
of the sale by the Official Receiver . in 
favour of Ram Sarup on the allegation 
that his consent under Section 55 of the 
Punjab Tenancy Act was not obtained as 
limitation does not debar a person from 
raising a plea in defence, It is, therefore, 
held that the judgments, Exhibits P-4 and 
P-5, mentioned above do not operate as 
res judicata and the decision of the lower 
Court on issue No. 6 ig correct and is af 
firmed. 


28. No other point was urged, As 
a result, this Appeal No. 7 of 1962 filed 


` by Ram Sarup plaintiff is dismissed, but 


there will be no order as to costs, 
TEWATIA, J.:— I agree. 
` Appeal dismissed, 
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AIR 1876 PUNJAB AND HARYANA 255 
BAL RAJ TULI AND AJIT SINGH 
BAINS, JJ. , 
Kahna Ram and others, Petitioners v. 
Latha Singh and others, Respondents. 


Civil Writ No, 3712 of 1968 and Civil 
Misc. No, 3111 of 1971, D/- 7-11-1974.* 

(A) E. P, Utilization of Lands Act 
(38 of 1949), Sections 6 and 7 — Defaults 
committed by lessee — Application by 
landowners pointing out default — Com- 
petency. 

A landowner has the locus standi to 
make an application to the Collector 
bringing to his notice the facts that a 
lessee of his land, to whom a lease was 
granted under the Act by the Collector, 
has committed a default in carrying out 
the conditions, of his lease as a result of 
which the lease can be determined. In 
fact, any person having any interest in 
the land can move such an application to 
the Collector for necessary action. AIR 
1973 SC 710, 1972 Punj LJ 172 and ILR 
(1965) 1 Punj 1, Rel. on. (Para 6) 


(B) E. P. Utilization .of Lands Act 
(38 of 1949), Section 14 — Right of appeal 
— Person aggrieved — Appeal by land- 
owner against refusal to terminate lease 
~~ Maintainability. 

‘Agsrieved person’ has a number of 
meanings and the matter has to be decid- 
ed in each case whether a person, who 
claims to file an appeal, is an ‘aggrieved 
person’ or not. Case law Discussed. 

(Para 13) 

The landowners have the right to 
appeal to the Commissioner against the 
order of the Collector refusing to termi- 
nate the leases although a finding is 
given that lessees have committed a de- 
fault of the terms of the lease. If the 
leases are cancelled, the landowners can 
request the Collector not to further lease 
out the lands to any other person for any 
period, but to restore the same to them. 
The Collector might or might not accept 
their request, but they have sufficient in- 
terest in making that request to the Col- 
lector as owners of the land. Their pro- 
prietary rights in the land subsist and 
only the right.to possess the land tem- 
porarily has been taken over by the Col- 
lector by acquisition, (Para 15) 

(C) E, P. Utilization of Lands Act 
(38 of 1949) Section 7 — Interpretation — 


*(Referred by R. S. Sarkaria, J., on 17-2- 
1971.) 
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Right for restoration of land before ex- 
piry of lease period. 

The words “on the expiry of the 
lease” in Section 7 of the Act really de- 
note the stage when the land ceases io 
be under the tenancy of any person, whe- 
ther by termination of the lease or by 
abandonment by the lessee or in any other 
manner, When the lease of a lessee js 
determined earlier than the expiry of the 
full term bécause of the default commit- 
ted, the lease expires and comes to an 
end, After the termination of his lease, 
it cannot be said to be continuing. 

(Para 18) 

The mere omission of the words “or 
its: earlier termination” from Section 7 
does not mean that the landowner has no 
right to pray to the Collector for the res- 
toration of his land before the expiry of 
the period of 20 years even when the 
lease in favour of a lessee is determined 
by the Collector because of the defaults 
committed by him, {Para 18) 
Cases Referred: Chronological Paras 


AIR 1973 SC 710 = 1973 Pun LJ 1 6 
1972 Pun LJ 172 = 74 Pun LR 239 5 
AIR 1970 Mad 34 = (1969) 1 Mad LJ 


143 11 
ILR (1965) 1 Punj 1 = 1964 Cur LJ 495 
4 


(1961) 2 All ER 504 = 1961 AC 617 10 
AIR 1952 SC 319 = 1952 SCR 696 14 
(1951) 1 All ER 1032 = (1951) 2 KB 508 

8 


(1887) 19 QBD 174 = 56 LJQB 447 10 
(1881) 7 QBD 465 = 50 LJQB 561 9 
(1880) 14 Ch D 458 = 42 LT 783 7,10 


N. L. Dhingra, for Petitioners; M, M. 
Punchhi, (Suresh Amba with him), for 
Nos. 1 to.3 and C. D, Dewan, Addl, Ad- 
vocate-General Haryana for Nos. 4 to 6, 
for Respondents. 

B. R. TULI, J.:— These writ peti- 
tions Nos. 3712 of 1968 (Kahna Ram and 
others v, Latha Singh and others), 3757 of 
1968 (Kishan Singh and others v. Pritam 
Singh and others), 3758 of 1968 (Sant 
Singh and others v. Gurbakhsh Singh 
alias Gurbachan Singh and others), 425 of 
1969 (Waryam Singh and another v. 
Bharpur Singh and others), 427 of 1969 


(Smt, Iswari and others v. Chuhar Singh 


and others) and 428 of 1969 (Dewa Singh 
and another v. Chand Singh and others) 
have been placed before us for deciding 
the question of law as to the interpreta- 
tion of the provisiong of Sections 6 and 
7 of the East Punjab Utilization of Lands 
Act, 1949, as amended from time.to time 
(hereinafter called the ‘Act’) touching 
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upon the compétency of a landowner to 
make an application under Section 6 and 
in the event of result going against him, 
to prefer an appeal under Section 14 and 
the jurisdiction of the Collector and the 
Commissioner for deciding such an appli- 
cation and appeal, in pursuance of the 
order of reference made by a learned 
Single Judge on February 17, 1971. In 
order to decide the point, the facts of 
C. W. No, 3712 of 1968 may be stated. 


2. The land measuring 105 acres, 
which was lying Banjar Qadim and un- 
cultivated, belonging to respondents 1, 2 
and 3 was acquired by the State of Pun- 
jab through the Collector, Hissar, under 
the Act in the revenue estate of Shekhu 
Khera, Tehsil Sirsa, Distt. Hissar, in 1958, 
and was leased out to the petitioners for 
a period of 20 years on August 4, 1958. 
The lease-deed between the. Collector and 
the petitioners was drawn up in which 
the rent fixed was Rs. 2.50 paise per acre 
per year. Under the terms of the lease, 
the lessees were required to reclaim half 
of the land within a period of six months 
and the remaining half within a period 
of one year from the date of the lease. 
The land used to be flooded by the Ghag- 
gar river, and on February 15, 1959, the 
petitioners made an application to the 
Collector that the land, being under water, 
could not be reclaimed and consequently, 
some other land may be given to them. 
On that application, the Tehsildar in- 
formed the petitioners that the Govern- 
ment was undertaking the construction of 
Ghaggar Barrage and Bundhs on both 
sides of the river with a view to tame 
it. The work for the taming the river 
was completed in 1963 and thereafter the 
petitioners reclaimed the land and sowed 
it with Rabi Crop in October and Nov- 
ember, 1963. This crop was to mature 
in April, 1964, and on December 16, 1963, 
the landowners, that is, respondents 1, 2 
and 3, made applications to the Collector 
stating that the petitioners, as lessees, 
had failed to cultivate the land within 
the stipulated period and in consequence 
their leases were liable to be terminated. 
A prayer ‘was made for the termination 
of those leases, The Collector forward- 
ed those applications to the Tehsildar, 
Sirsa, to obtain a report from the . Pat- 
wari, The latter, without issuing any 
notice to the petitioners, made an ex 
parte report to the effect that the land 
was still banjar qadim and had not been 
broken till then. On receipt of the. re- 
port from the Tehsildar, the Collector, 
without complying with Rule 5 of the 
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Punjab Utilisation of Lands Rules, 1950, 
put up the following note to the Collec- 
tor, Hissar, for orders:— 


“Placed below are six applications 
(details given in the margin) from the 
landowners of village Shekhu Khera, 
Tehsil Sirsa, for the release of their land 
on the grounds that the lessees who were 
allotted lands on lease for 20 years under 
the East Punjab Utilization of Lands Act 
have neither settled in the village nor 
‘brought the land under cultivation. All 
these applications are of similar nature, 
and their facts are the same. 


Enquiries made through the Tahsil- 
dar, Sirsa, in the matter revealed that 
the facts contained in the applications 
are correct, The copies of Khasra Gir- 
dawari placed on the file also clearly lead _ 
to show that the land is lying Banjar at 
the spot, It is clear that the lessees have 
violated the conditions of lease by not ce- 
claiming the land for a period of more 
than six years and for these reasons their 
leases are likely to be cancelled, 


The Sub-Divisional Officer, Sitsa, has 
also been delegated the powers of the 
Collector, under the East Punjab Utiliza- 
tion of Lands Act, and we may, there- 
fore, request him to utilise this land for 
allotment on lease to some other genuine 
landless Harijans provided the same is 
lying Banjar at the spot, but in case it 


- has been brought under cultivation by the 


landowners, it may be released in their 
favour.” 

The Collector, Hissar, passed the follow- 
ing orders on February 22, 1964, on the 
above office note:— 

f “I agree to the action proposed. The 
Sub-Divisional Officer should be further 
clearly advised to satisfy himself tho~ 
roughly before releasing the land because 
the experience shows that generally the 
owners get wrong report made in such 
cases to get undue advantage.” 

3- The papers were then sent to 
Shri G, L, Nagpal, Sub-Divisional Officer, 
Sirsa, for necessary action in accordance 
with the order of the Collector, Shri 
Nagpal visited the village on March 15, 
1964, and after hearing the petitioners, 
reported that the land had been reclaim- 
ed, It was then that the petitioners came 
to know that some proceedings were go- 
ing on against them and they made re- 
view applications on March 24, 1964, for 
the cancellation of the order of the Coi- 
lector dated February 22, 1964. The Col- 
lector felt that he could not review his 
previous order without obtaining the per- 
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mission -of the Commissioner. The ne- 
cessary permission was granted 6n June 
7, 1966, and then the case was examined 
by Shri Ram S, Verma, I. A. S. Sub- 
Divisional Officer with powers of Collec- 
tor, Sirsa, who passed a detailed order on 
April 17, 1967, after recording the evi- 
dence of the parties, He came to the 
conclusion that the land had not been 
brought under cultivation before Rabi, 


1964, but it was not obligatory on him to - 


determine the lease as the petitioners had 
satisfactorily proved that the land could 
not be reclaimed before 1963 on account 
of the floods in Ghaggar Bundh and the 
moment the State Government built the 
Ghaggar Bundh, reclamation of the land 
was taken in hand. The applications of 
respondents 1 to 3 were then rejected. 
Against the order of rejection, the said 
respondents filed an appeal under Section 
14 of the Act which was accepted by the 
Commissioner, Ambala Division, by order 
dated October 17, 1968. The revision filed 
by the petitioners against that order was 
dismissed by the Financial Commissioner 
by order dated November 28, 1968. The 
petitioners then filed the present petition. 


4 The scheme of the Act may now 
be considered, Under Section 3 of the 
Act, the Collector can take possession of 
any land which has not been cultivated 
for six or more harvests after issuing 
notices to the landowners. The payment 
of compensation has to be made to the 
landowners under Section 4 of the Act 
and under Section 5 of the Act, the 
Collector can lease out that land for a 
term of not less than 7 years or more 
than 20 years. Section 6 gives the Col- 
lector power to determine the lease where 
the lessee commits a breach of its terms 
and under Section 7 the possession of the 
land has to be restored to the landowners 
after the expiry of the lease, It was held 
by a Division Bench of this Court in Lilu 
v. Karam Chand, ILR (1965) 1 Punj 1, 
that:— 

“x x x the Collector can retain 
the possession of the land for 20 years 
and during this period there is no restric- 
tion on his power to effect leases of the 
land provided that the period of no lease 
is less than 7 years and no lease goes be- 
yond 20 years from the date of the origi- 
nal taking possession of the land. This 
power can be exercised either during the 
currency of the original lease or on its 
expiry provided, of course, that’ the ma- 
ximum period of 20 years from the date 
of taking of possession of the land is not 
exceeded.” (as per the head-note). 
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5. Another Division Bench of this 
Court in Karnal Co-operative Farmers 
Society Ltd. v, State of Haryana, 1972 
Pun LJ 172, held:— ; 

‘From the bare reading of Sections 6 
and 7, it is clear that Section 6 deals with 
those types of cases where the lease is 
determined by the Collector before the 
expiry. of the period of lease while Sec- 
tion 7 envisages those cases where pro- 
ceedings are initiated by the Colector on 
the expiry of the term of the lease, Sec- 
tion 7, as is clear from its plain reading, 
provides a method to deliver possession to 
the owners of that property of which they 
were deprived under Section 3 of the 
Act. After the expiry of the term of the 
lease, no right is left in the lessee who 
obtains the same under Section 5 of the 
Act. The question of proceedings against 
the lessee in the ordinary Court of law 
hardly arises, After the expiry of the 
period of lease, on the asking of the Col- 


_ lector, the lessee is legaliy bound to re- 


turn possession of the leased land. In 
order to achieve the object of the Act, 
the legislature in its wisdom provided 
this summary method of ejectment, If 
the contention of the-learned counsel for 
the petitioner is accepted to be correct; 
then the entire object of the Act would 
be frustrated, Sub-section (1) of Section 7 
only says that if the land of which pos- 
session has been taken by the Collector 
under sub-section (3) and has to be re- 
turned to the owner on the expiry of the 
lease, the Collector may after making such 
enquiry, as he considers necessary, spe- 
cify by order in writing the person to 
whom possession of the land has to be. 
given, The enquiry, that is conducted by 
the Collector, is only to find out the per- 
sons to whom possession of the land is 
to be given under Section 7, The scheme 
of the Act is such that the ejectment has 
to take place automatically in the cases 
falling under Section 7 of the Act and 
the lessee has no right to-object to his 
ejectment and is left with no option but 
to vacate the land. When proceedings 
under Section 7 start, the only objection 
available to the lessee is that the lease 
period has not come to an end,” 

6. That judgment was affirmed by 
the Supreme Court in Dasaudha Singh v. 
State of Haryana, 1973 Pun LJ 1 = (AIR 
1973 SC 710), wherein it was pointed out 
that the Collector was entitled to take 
possession of the land from the owner 
only for the maximum period of 20 years 
for which he could lease it to a tenant. 
After the expiry of the lease, the posses- 
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sion of the land has to be restored to the 
owner thereof, In order to determine the 
person to whom the possession is to be 
restored, procedure is prescribed in Sec- 
tion 7, : From the perusal of the provi- 
sions of the Act, in the light of the -judg- 
ments referred to above, it is quite clear 
that the landowners have no legal right 
to ask for the restoration of the land to 
them before the expiry of 20 years, but 
there is no bar to..the Collector restoring 
the possession to the landowners even 
before the expiry of that period, if 
he considers advisable, in the circum- 
stances of the case, that is, if the lessee 
abandons the land or his lease is termi- 
nated by the Collector on account of the 
defaults committed by him in carrying 
out the terms of the lease or for any 
other reason the land ceases to be under 
the tenancy of any lessee. It is, there- 
fore, open to a landowner to bring it to 
the notice of the Collector that a certain 
lessee has committed default in carryimg 
out the terms of the lease,:which entitles 
the Collector to determine that lease. H 
is for the Collector then to investigate 
the matter and to determine the lease or 
not to determine the lease on the facts 
of each case. To this proposition, 
even Shri N. L. Dhingra, the learned 
counsel for the petitioners, has agreed. 
Therefore, it is held that a landowner has 
the locus standi to make an application 
to the Collector bringing to his notice the 
facts that a lessee of his land, to whom a 
lease was granted under the Act by the 
Collector, has committed a default im 
carrying out the conditions, of his lease 
as a result of which the lease can be de- 
termined. In fact, any person having any 
interest in the land can move such an 
application to the Collector for necessary 
action, The applications to the Collector 
made by the landowners in these cases. 
were, therefore, competent, 





7. The other question that arises 
for determination is whether a lend- 
owner, whose request for determining the 
lease,-on the ground that the lessee -had 
committed a default in carrying out the 
terms of the lease has been rejected by 
the Collector, can be said to be a person 
aggrieved, who can file an appeal under 
Section 14 of the Act. The words ‘per- 
son aggrieved’ have been variously defin- 
ed in judicia} decisions, James, L. J., in 
case Re, Sidebotham, (1880), 14 Ch D 458, 
said:— 


“But the words ‘person aggrieved” do 
not really mean a man who is disappoint- 
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ed of a‘benefit which hè might have te- 
ceived if some other order had been. made 
A “person aggrieved’ must be a mam who 
has suffered a legal grievance, @ man 
against whom a decision has. been pro- 
nounced which has wrongfully deprived 
him of somethng, or- wrongfully refused 
him something, or wrongfully affected his 
title to something.” 

8. This. definition by James, L, J., 
was characterised as the best. definition 
by Lord Goddard, C. J., in R..V. London 
Sessions Appeal Committee, Ex parte 
Westminster Corporation, (1951) I All ER 
1032. 


9. In Robna v. Currey, gsn 
7 QBD 465, C. A 470 pete 
said:— 


“Fhe expression ‘person aggrieved’ 
is nowhere defined and must be cons- 
frued by reference to the context of*the 
enactment in which it appears and all the 
circumstances: the words are ordinary 
English words, which are to have the or- 
dinary meaning put upon them.” 

10. . In Attorney, General of the 
Gambia v, Nie, (1961) 2 All ER 504, it 
was said that the definitive of ‘person 
aggrieved’ by James, L, J., was not. to be 
regarded as exhaustive. The facts of 
that case were that the respondemt. was a 
member of the English Bar, who was ad- 
mitted to practise as a barrister and so- 
licitor of the Supreme Court. of Gambia: 
In June, 1958, in the course of giving 
judgment im a civil suit, the Chief Justice 
of the Gambia criticised severely certain 
eonduct. of the respondent, as a result of 


-which, the appellant, fhe Attorney Gene- 


ral of Gambia, served a notice of motion 
on the respondent asking for am enquiry 
fo be made by the Chief Justice into al- 
legations of professional misconduet 
against him and for striking his name off 
the roll of that Court, The enquiry wes 
keld by a Deputy Judge who made an 
order on September 22, 1958, striking the 
name of the respondent off the roll of 
fhe Court and directing that it should be 
reported fo the Masters of the Bench cf 
his Inn, On June 5, 1959, fhe appeal filed 
by the respondent was accepted! by the 
West African Court of Appeal on the 
ground that the Deputy Judge had na 
Turisdiction in the matter. The Attorney 
General then sought leave to appeal te 
Her Majesty in Council] which was: re- 
fused. Thereupon, the Attorney Generel 
made a petifion fo Her Majesty fot 
special leave to appeal which was grant- 
ed, but Tberfy was expressly reserved to 
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the respondent tọ raise the preliminary 
point that no appeal lay at the instance 
of the Attorney General because he could 


not be described to be a person aggriev-- 


ed. In support of that point, reliance 
was placed on the definition of ‘person 
aggrieved’ stated by James, LJ, in Re 
Sidebotham’s case (1880) 14 Ch D 458 
(supra), Liord Denning, speaking for the 
Privy Council, observed:— 

“If this definition were to be regard- 
ed as exhaustive, it would mean that the 
only person who could be aggrieved 
would be a person who was a party to a 
lis, a controversy inter partes and had had 
a decision given against him, The At- 
torney-General does not come within 
fhis definition, because, as their Lordships 
have already pointed out, in these disci- 
plinary proceedings there is no suit be- 
tween parties, but only action taken by 
the Judge, Ex mero motu or at the jin- 
stance of the Attorney ‘General or some- 
one else, against a delinquent practitioner. 

But the definition of James, L. J., is 
not to be regarded as exhaustive. Lord 
Esher, M. R., pointed that out in Re Reed, 
‘Bowen and Co., Ex. P. Official Receiver, 
(1887) 19 QBD 174 at p. 178. The words 
‘person aggrieved’ are of wide import and 
should not be subjected to a restrictive 
interpretation. They do not include, of 
course, a mere busybody who is inter- 
fering in things which do not concern 
him; but they do include a person who 
has genuine grievance because an order 
has been made which prejudicially affects 
his interests, Hag the appellant a suffi- 
cient interest for this purpose? Their 
Lordships think fhat he has. The At- 
torney General in a colony represents 
the Crown as the guardian of the public 
interest. It is his duty to bring before 
the judge any misconduct of a Barrister 
or solicitor which is of sufficient gravity 
to warrart disciplinary action. True it 
is that, if the judge acquits the practi- 
fioner of misconduct no appeal is open 
to the Attorney~General, He has done 
his duty and is not aggrieved. But if 
the judge finds the practitioner guilty 
of professional misconduct, and a Court 
of Appeal reverses the decision on ground 
which goes to the jurisdiction of the 
judge or is otherwise a point in which the 
Public interest is concerned, the At- 
torney-General is a ‘person aggrieved’ by 
the decision and can properly petition 
Her Majesty for special leave to appeal. 
Tt was for these reasons that their Lord- 
ships rejected the preliminary objection 
and held that the appellant was a ‘person 
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aggrived’ by the decision of the West 
African Court of Appeal.” 


11. In Thiruvengadam v. Muthu 
Chettiar, AIR 1970 Mad 34, it was said:— 

“A person can be said tc be aggriev- 
ed, if apart from the general interest 
such a person, as a member of the public, 
may have, he has a particular or special 
interest in the subject-matter supposed 
to be wrongly decided.” 

12. In Corpus Juris Secundum, 
Volume IÑ, at page 351, the following 
statement appears with regard to aggriev- 
ed party or person:— 

“It has been said that the expression 
is mot a technical one and that the words 
are to be given their natural meaning, of 
ene who has suffered an injury to a per- 
son or property, one who is afflicted 
oppressed, injured, vexed or harassed, or 
one to whom pain or sorrow is given. In 
legal acceptation, or in a legal sense, and 
when used with reference to legal re- 
medies the words have been construed 
as having a sufficiently definite meaning 
which must be determined with reference 
to the context and subject matter. They 
may be and have been used as meaning 
or having reference to any one who is in- 
jured in a legal sense, or who suffers 
from the aggressions of others. 

The phrases ‘party aggrieved’ and 
‘person aggrieved’ have been equivalent, 
identical, or synonymous with adverse 
party’.” 

13. ‘Aggrieved person’ thus has a 
number of meanings and the matter has 
to be decided in each case whether a 
person, who claims to file an appeal, is 
an ‘aggrieved person’ or not, 

14. The Supreme Court in Ebra- 
him Aboobakar v, Custodian General of 
Evacuee Property, 1952 SCR 696 =(AIR 
1952 SC 319), elaborateiy dealt with 
this point. In that case, Tek Chand 
Dolwani supplied information to the 
Additional Custodian of Evacuee Property 
that Aboobakar Abdul Rahman was 
pessessed of considerable moveable as 
well as immovable properties including 
a cinema theatre, known as the Imperial 
Cinema, situate at Bombay, and that he 
had gone to Pakistan soon after the parti- 
tion of India and settled at Karachi in 
the month of September, 1947, where he 
purchased certain properties in that 
month. An enquiry was held into the 
matter and it was held on February 8, 
1950, that the said Aboobakar wes not an 
evacuee. The additional Custcdian issued 
another notice to Aboobakar on the same 
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day calling upon him to show cause why 
he should not be declared an intending 
evacuee under Section 19 of the Ad- 
ministration of Evacuee Property 
(Amendment) Ordinance No. 27 of 1949, 
and on February 9, 1950, adjudicated him 
as an intending evacuee. On Match 31, 
1950, Tek Chand Dolwani filed an appeal 
against the order dated February 9, 1950, 
to the Custodian General of India pray- 
ing for an order declaring the said 
Aboobaker an evacuee and that he being 
the first informant, should be allotted the 
said cinema. A preliminary objection 
was raised that Tek Chand Dolwani had 
no locus standi to prefer the appeal as 
he was not a person aggrieved from the 
order appealed against. The Custodian 
General of India held that the appeal 
purporting to be from the order passed 
by the Additional Custodian on February 
9, 1950, declaring the said Aboobakar an 
intending evacuee in effect.and in sub- 
stance was directed against the order 
made on February 8, 1950, declining to 
declare the property of Aboobakar an 
evacuee property. He further held that 
Tek Chand Dolwani was interested in 
the appeal and had locus standi to pre- 
fer it. When this point was raised þe- 
fore the Supreme Court, it was repelled 
with the following observations at p. 705 
(of SCR) = (at p. 323 of AIR):— 


“For a proper appraisal of the con- 
tention that Tek Chand Dolwani is not a 
‘person aggrieved’ within the meaning of 
those words in Sec, 24 of the Ordinance, 
it is necessary to refer to the rules made 
under the Ordinance. It is provided in 
R. 5 (5), that any person or persons claim- 
ing to be interested in the enquiry or in 
the property being declared as evacuee 
property, may file a written statement 
in reply to the written statement filed 
by the persons interested in the property 
claiming that the property should not be 
declared evacuee property; the Custodien 
shall then either on the same day or on 
any subsequent day to which the hearing 
may be adjourned, proceed to hear evi- 
dence, if any, which the party appearing 
to show cause may produce and also evi- 
dence which the party claiming to be in- 
terested as mentioned above may adduce. 
Jn the proceedings before the Additional 
Custodian, Tek Chand Dolwani filed a 
reply to the written statement of Abooba~- 
kar and adduced evidence in support of 
the stand taken by him that the property 
of Aboobakar was evacuee property. 
Further Tek Chand Dolwani was the 
first informant who brought to the notice 
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of the Custodian concerned that the pro= 
perty of Aboobakar was evacuee property. 


-and in view of the order of the Ministry 


ot Rehabilitation he was, as a first infor- 
mant entitled to first consideration in the 
allotment of this property, the Addi- 
tional Custodian was bound to hear him 
on the truth and validity of the infor- 
mation given by him. When a person is 
given a right to raise a contest in a cer~ 
tain matter and his contention is nega- 
tived, then to say that he is not a person 
aggrieved by the, order does not seem to 
us to be at all right or proper. He is 
certainly aggrieved by the order dis- 
allowing his contention. Section 24 
allows a right of appeal to any person 
aggrieved by an order made under Sec~ 
tion 7. The conclusion reached by tha 
Additional Custodian on the 8th February, 
1950, that Aboobakar wag not an evacuea 
amounted to an order under Section 7 
and Tek Chand, therefore, was a person 
aggrieved by that order.” (Emphasis 
supplied). 


15. ` On the parity of reasoning, i 
can be said that the landowners had the 
right to inform the Collector that the 
lessees had committed a default or de-| 
faults in carrying out the terms of the 
lease as a result of which the lease in 
their favour should be determined, When 
that contention of the landowners was 
disallowed, they naturally felt aggrieved 
against the disallowance of their conten- 
tion and can be termed as persons 
aggrieved, in view of the dictum of the 


the right to appeal to the Commissioner 
against the order of the Collector 
(S. D. O.) (C), Sirsa, refusing to terminate 
the leases in favour of the petitioners, al- 
though a finding was given that they 
had committed a default of the terms of 
the lease. If the leases in favour of the 
petitioners were cancelled, the land- 
owners could request the Collector 
to further lease out the lands to any 
other person for any period, but to re- 
store the same to them. The Collector 
might or might not have accepted their 
request, but they had sufficient - interest 











16. Shri N. L, Dhingra has then 
contended that the landowners had no 
right to have the land restored to them 
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before the expiry of 20- years . which is 
the maximum. period of the lease and he 
has tried to support his contention from 
the fact that in Section 7, as originally 
enacted, the words were:— 

“Where any land taken possession of 
by the Collector under Section 3 is on 
the expiry of the lease or its earlier ter- 
mination, to be returned to the 
owner ..... Ue Vuascgewess 3 
and that the words “or its earlier ter- 
mination” were omitted by the East 
Punjab Utilisation of Lands (Amend- 
ment) Act, 1951, (Punjab Act No. 11 of 
1951), from which the intention of the 
legislature was clear. that the landowner 
should get back the land only after the 
expiry of 20 years and not earlier. I 
regret my inability to agree to this sub- 
mission. The words “or its earlier ter- 
mination” were omitted from Section 7 
because of the omission of S, 6 from the 
Act by the same Amending Act, As a re~ 
sult of the omission of S, 6, the words “or 
its earlier termination” became redun- 
dant, Section 6 in a modified form was 
again inserted in the Act by the Punjab 
Utilisation of Lands (Amendment) Act 
(Punjab Act No, 24 of 1957), as under:— 

"6, Power of Collector to determine 
lease in certain cases.— 

(1) If a person to whom land has 
been leased under Section 5 commits a 
breach of any of the terms and condi- 
tions thereof, the Collector, shall without 
prejudice to any other right or remedy 
against him, have the power to deter- 
mine the lease ang take possession of the 
land, . 

(2) Where lease has been determined 
by the Collector, the lessee shall not be 
. entitled to any compensation.” 

17. This section was substituted 
by the East Punjab Utilization of Lands 
(Haryana Amendment and Validation) 
Act No, 35 of 1971 and the substitution 
was to have effect from July 29, 1975, 
that is, the date on which Section 6 was 
inserted by Punjab Act No, 24 of 1957. 
This section is to be read, with effect 
from July 29, 1957 as under:— 

“8. Power of Collector to determine 
lease in certain cases:— 

(1) If a tenant commits a breach of 
any of the terms and conditions of his 
tenancy, the collector shall have the 
power to determine the lease and take 
possession of the land after affording a 
reasonable opportunity to the tenant to 
show cause why his lease should not be 
determined and the possession -of the 
land taken, 
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(2) Where lease has been determined 
by the Collector under sub-section (1) the 
tenant shall not be entitled to any com- 
pensation. i 

(3) The principles embodied in the 
various provisions of the Transfer of Pro- 
perty Act, 1882, shall not apply to any 
proceedings under this Act. 


(4) No civil or revenue court shall 
have jurisdiction to entertain any suit or 
proceedings in respect of the determina- 
tion of lease or eviction of a tenant.” 


. 18 The words “on the expiry of 
the lease” in Section 7 of the Act really 
denote the stage when the land ceaseg to 
be under -the tenancy of any person, whe- 
ther by termination of the lease or by 
abandonment by the lessee or in any 
other manner. When the lease of a 
lessee is determined earlier than the ex- 
piry of the full term because of the de- 
fault committed, the lease expires and 
comes to an end. After the termination 
of his lease, it cannot be said to be con- 
tinuing. Thereafter, another lease in 
favour of somebody else may be created 
by the Collector, if he is so minded or he 
may restore the land to the landowner 
in case he is satisfied that he is in a posi- 
tion to cultivate the same. Therefore, 
the mere omission of the words “or its 
earlier termination” from Section 7 does 
not mean that the landowner has no 
right to pray to the Collector for the 
restoration of his land before the expiry 
of the period of 20 years even when the 
lease in favour of lessee is determined 
by the Collector because of the defaults 
committed by him. The landowners in 
these cases had interest in the land as 
owners thereof and there was no bar in 
their way to inform the Collector that 
the grounds existed for the determination 
of the lease and if their contention was 
accepted and leases determined, an order 
for restoration of the land in their favour 
may be passed. Since their contention 
for determination of the leases of the 
petitioners, even on commission of de- 
fault by them, had been disallowed, they 
were clearly persons aggrieved who could 
file the appeals. The appeals filed by 
the landowners in these cases before the 
Commissioner were, therefore, compe- 
tent. The cases will now be fixed for 
decision on merits before a learned 
Single Judge, 

Order accordingly. 


ed 
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D S TEWATIA AND PRITAM ` 

SINGH PATTAR, JJ. 

M/s. Shivcharan Singh Madan Lal, 
and others, Petitioners v. The State of 
Punjab and others, Respondents. : 

Civil Writ Nos. 6275 and 5916 of 
1974, D/- 10-2-1976. 

(A) ‘Punjab Agricultural Produce 
Markets (General) Rules (1962), Rule 2, 
Clauses (8) and (11); — Amendments in 
the definitions of “incidental charges” 
and “Market charges” by Notification 
dated 3-5-1974 — Amendments are intra 
vires the Principal Markets Act and are 
valid and legaf — (Punjab Agricultural 
Produce Markets Act (23 of 1961), Sec- 
tion 43 (2) Clause (xii).) ' (Paras 24, 25) 

The only amendment effected in the 
aforesaid rule by the impugned notifica- 
tion is that the weighing charges of ‘the 
agricultural produce after finalisation of 
the bid at the auction were taken out 
from the package of “incidental charges” 
and were added to that of the “market 
charges”. In other words, weighing char- 
ges which earlier were the responsibility 
of seller to pay were now sought to be 
made that of the buyer. ` (Para 3) 

The power of the rule-making autho- 
rity under Section 43 (2), clause (xii) of 
the Market Act of 1961 was. not confined 
fo the laying down of the rate of the 
trade allowances but it also extended: to 
the identifying of the trade allowances 
that were to. be. made and received in a 
notified. market area, (Para 7} 


(B) Interpretation of Statutes —- De- 
finitions — Words; not eee — Inter- 
‘pretation, 

The legislature was nof to give defi- 
nition of each word used in the enact- 
ment for it must be taken that- the ex- 
pressions: used! in a statute were to carry 
their ordinary dictionary meaning. 

(Para 17) 

R. L. Aggarwal with Amar Datt, for 
Petitioners; V. P..Prashar, for the State; 
N. K. Sodhi or No. 2) and G. R. Maji- 
thia (for No: 3), for Respondents. 

” D. S. TEWATTA, J.:— The peti- 
tioners in the two writ petitions Nos, 6275 
of 1974 and 5916 of 1974, seek a common 
pronouncement from this Court to the 
effect that the amendments sought to be 
effected to the existing definition of ‘in= 
cidental charges’ and ‘market ‘charges’ in 
- the Punjab Agricultural Produce Mar- 
kets (General) Rules, 1962, (hereinafter 
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referred to as the Market Rules) by noti- 
fication Exhibit P-1 dated 3rd May, 1974, 
are invalid being ultra vires the powers 
of the rule-making supority, that is, the 
Government, 


2.. The existing rule prior to the 
impugned amendment, incorporating the 
definition of ‘incidental charges’ and ‘mar- 
ket charges’ is Rule 2, clauses: (8) and (11) 
respectively of the Market Rules and 
these clauses read as under:— 

(8) ‘Incidental charges” means the 
charges payable in lieu of the services 
rendered in connection with the- handl- 
ing of agricultural produce prior to the 
finalisation of the bid at the auction, 
such as unloading, cleaning and dressing 
charges and shall also include remunera- 
tions for weighing of the agricultural 
produce after finalisation of the bid at 
the auction.” 

“(11) “market charges” means all the 
charges ‘payable by the buyer in lieu of 
the services rendered in connection with 
the handling of agricultural produce after 
the finalisation of the bid at auction, 
such as the commission of kacha’ arhtiya 
brokerage, auction charges, remuneration 
for pallederi, filling and sewing but shall 
not include remunerations for weighing.” 

3. A reading of the aforesaid two 
clauses would show that the items of 
charges grouped in the category ‘of ‘inci- 
dental charges’ were made payable ‘to va- 
rious functionaries by the seller and the 
charges that fel] under the category of 
market charges were required to be paid 
to the various functionaries by the buyer 
and the only amendment effected in the 
aforesaid rule by the impugned notifica- 
tion is that the weighing charges of the 
agricultural produce after finalisation of 
the bid at the auction: were taken out 
from the package of ‘incidental charges’ 
and were added to that of the ‘market 
charges’, In other words, weighing char- 
ges which earlier was the responsibility of 
seller to pay. was now sought to be made 
that of the buyer. : 

4 For facility of reference the 
relevant provisions of impugned notifica- 
tion -at this stage’ may be reproduced 
which are in the following terms:— -> 

_ “(1) These rules may be called the 
Punjab Agricultural Produce © Markets 
(General) (Second Amendment) - i Rules, 
1974. 

:. (2) In the Punjab Agricultural Pro- 
duce Market (Generel) Rules, 1962. in 
Rule 2. - 

(3) (i) “in clause (8) the words “and 
shall also include remuneration for weigh 
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ing of the agricultural produce after the 
finalisation of the bid at the auction” shall 
be omitted; and . 


(ii) in clause (11) for the words “fill- 
ing and sewing but shall not include re- 
muneration for weighing” the words ‘“fill- 
ing, weighing and sewing” shall ba sub- 
stituted.” 

5. The petitioners who claim 
themselves to be the buyers in the con- 
cerned respondent market committee have 
taken up the stand that the rule-making 
authority by virtue of Section 43 sub-sec- 
tion (2), clause (xii) of the Punjab Agri- 
cultural Produce Markets Act, 1961, (here- 
inafter referred to as the Market Act) 
had only the power to frame rules speci- 
fying the rete of the trade allowance and 
not to earmark the persons who had to 
pay the same. I am afraid there is no 
merit in the aforesaid stand of the peti- 
tioners, 

6. The relevant provision of Sec- 
tion 43 of the Act is in the following 
terms:— 

“In particular, and without prejudice 
to the generality of the foregoing power, 
such rules may provide for:— i 
(xii) The trade allowance which 
may be made or received by any person 
in any transaction in an agricultural pro- 
duce in a notified market area.” 

7. A perusal of the aforesaid pro- 
vision would leave no doubt that the 
power of the rule-making authority 
was not confined to the laying down 
of the rate of the trade allowances but it 
also extended to the identifying of-the 
trade allowances that were to be made 
and received in a notified market area. 
That in fact, the ambit of the aforesaid 
provision is as wide as mentioned above, 
ig made clear when the same is read with 
the provisions of Section 30 of the Mar-~ 
ket Act, which is in the following terms:— 

“No trade allowance, other than an 
allowance permitted by rules or bye-laws 
made under this Act, shall be made or re- 
ceived in a notified market area by any 
person in any transaction in respect of 
the agricultural produce concerned and 
no Civil Court shall, in any suit or pro- 
ceeding arising out of any such transac- 
tion, recognise any trade allowance not 
so permitted: 

Provided that all market charges 
ghall be paid by the buyer.” . 

8. Provisions of Section .30 make 
it clear that only such trade allowances 
shall be permitted to be made or receiv- 
ed in a notified market area by any per~ 
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son in any transaction in respect of ‘the 
agricultural produce concerned as are 
permitted by rules or bye-laws made 
under this Act, The jegislature in this 
provision also made it clear that all mar~ 
ket charges shall be paid by the buyer. 


9. At this stage Mr. Ashri, learn~ 
ed counsel for the petitioners, after re- 
ferring to the definition of trade allow- 
ance’ as contained in Section 2 sub-sec- 
tion (s) urged that the term “trade allow- 
ance’ having included within its ambit al- 
lowance having the sanction of the cus- 
tom in the notified market area concern- 
ed as well as the market charges payable 
to various functionaries and the expres- 
sion ‘allowance ’ and ‘market charges’ 
having not been further defined, it would 
be open-to the rule-making authority to 
bring all the chargeable items within the 
ambit of “market charges’ and ‘by virtue 
of the provisions of Section ‘30 of the 
Market Act make them payable by the 
buyer or do it vice versa by naming them 
to be ‘allowances’ and make them paya- 
ble by the seller. 

10. I do not think there is any 
merit in the contention advanced by the 
learned counsel, However, before deal- 
ing with his contention, it may be useful 
to recapitulate here a bit of the history 
of the expression “Trade Allowance”, 

11. In the Punjab Agricultural 
Produce Markets Act, 1939, the expression 
‘trade allowance’ was defined by ‘Sec- 
tion 2 (g) in the following terms:— 

“Trade allowance” includes such 
allowances as have the sanction of cus~ 
tom in the notified area concerned.” 

12. In the Market Act of 1961, 
trade allowance was defined by Section 2 
(s) in the following terms:— 

“(s) “trade allowance” includes an 
allowance having the sanction of cus- 
tom in the notified market area concern- 
ed and market charges payable to various 
functionaries.” 

13. A comparative study of the 
two definitions would show fhat what was 
termed ‘market charges’ in the’ defini- 
tion of the Act of 1961 stood included in 
the Punjab Agricultural Produce Mar- 
kets Act, 1939, in the broad expression 
“allowances”. The question arises as to 
why in the Market Act of 1961, the legis- 
lature effected the dichotomy in the defini- 
tion of the term ‘trade allowance’ by men- 
tioning the market charges along with the 
‘allowances’ as sanctioned by the custom 
ag the two components of the expression 
‘trade allowance’. The reason for this is 
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not far to seek: The legislature in Mar- 
ket Act, 1939, had not specified the per- 
son who was to pay the ‘trade allow- 
ances’ which probably meant that either 
the buyer or the seller alone was to pay 
the same to various functionaries and, 
therefore, perhaps no necessity was then 
felt to distinguish the market charges 
from the allowances, but in the Market 
Act, 1961, in Section 30 which otherwise 
is pari materia with Section 22 of the 
Market Act, 1939, in all other respects, it 
was provided for the first time that 
‘market charges’ shall be paid by the 
buyer and hence arose the necessity to 


define the expression ‘trade allowances’ 
more exhaustively. 
14. The next question that arises 


therefore, is as to whether the rule-mak- 
ing authority can, while specifying the 
allowances and the market charges, so as 
to include the items of one category into 
that of the other or do vice versa and 
thus shift the burden of the buyer to the 
seller or that of the seller to the buyer, 


15- It is, no doubt, true that legis- 
lature has not mentioned ag to what 
tantamounts to be the 'market charges’ 
and what constitutes the ‘allowance,’ but 
can it be said that the legislature pro- 
vided no guidance to determine- the same. 

16. The legislature when framed 
the Market Act, 1939, had recognised 
only such allowances as the trade allow- 
ances which had the backing of the cus- 
tom and the Market Act, 1961, also had 
recognised only such allowances as form- 
ing part of the expression ‘trade allow- 
ances’ as had the backing of the custom. 
The objects and reasons attached with 
the Market Act, 1939, exhaustively listed 
the customary exactions and deductions 
almost invariably made at the expense of 
the seller either in cash or in kind and 
thus these were known to the legislature 
as well as all persons concerned with the 
trade, but the legislature had both in the 
Market Act, 1939, as also in Market Act, 
1961, taken the precaution of specifying 
that not all the allowances having the 
backing of the custom shall be made and 
received in a notified market area, for 
only such ‘trade allowances’ were to be 
permitted. to be made and received as 
were mentioned in the rules and bye- 
laws, So a discretion was left to the 
rule-raaking authority to either give re- 


- cognition to all ‘allowances’ having the: 


backing of the custom or pick and choose 
therefrom depending upon the situation 
and the circumstances obtaining in va- 
rious notified market areas, 
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17. As to the question as to how 
one wag to decide as to whether a parti- 
cular exaction is an allowance or a mar- 
ket: charge, it must be observed that le- 
gislature was not to give definition of 
each word used in the enactment for it 
must be taken that the expressions used 
in a statute were to carry their ordinary 
dictionary meaning, 


18. The expression “allowance’ is 
defined in Juris Secundum Volume III at 
page 891 to mean something conceded a9 
a. compensation and in particular connec- 
tions as referring to a customary deduc- 
tion from gross weight of goods. - . 


19. ` That the expression ‘allow- 
ance’ had been understood -by the legis- 
lature as also the rule-making authority 
in the sense above mentioned is made 
clear by a perusal of the provisions of 
model bye-law 27 as framed by State 
Marketing Board, Patiala, under Section 
44 of the Market Act, 1961, and the rele- 
vant portion of it reads:— 


“The following trade allowance shall 
only be made and received within the 
market area in connection with ready or 
stop transactions:— : 

(i) Tare: The exact weight.of the 
gunny bag or the packing material used. 
© (ii) Adjustment of weight:— Full 
adjustment of increase or decrease in the 
weight of the produce found in the test 
weighment under Rule 25, 

(iii) An allowance determined in ar- 
bitration under Rule 13. 

(2) Each item of allowance charged 
under sub-clause (1) shall be separately 
mentioned in Forms I and J prescribed 
under the rules, 

(3) All samples shall be paid-for at 
sale price, except those taken under bye- 
law 32, 

20. In Juris Secundum Volume 14 
at page 402, the meaning assigned to the 
expression ‘charge’ when used in com- 
mercial] sense is the price required or de- 
manded for service rendered, 

21. In the Juris Secundum Volume 
55 at page 784, the expression “Market” 
is said to be usually associated with the 
sale, inspection, and supervision of food 
and food products designed for use by 
persons, and, although it has been extend- 
ed by some Courts to include food for 


‘domestic animals, the underlying idea in 


the term is the sale of products intended 
and designed -primarily for human. con- 
sumption. s : 

< 22. Further when the expression 
“Market” is used along with the term 


1976 


“charges” none is left in any doubt about 
the meaning and sense that it carries and 
its true meaning can never be misunder- 
stood.- When. so understood it would 
mean the charges for the service render- 
ed by various functionaries in the effect- 
ing of the sale and purchase of the agri- 
culture product in a notified market area. 
Such a service could be unloading of thé 
goods when brought into the market, as 
also their heaping, cleaning, packing, 
carrying from one place to another in 
the market area etc. Thus it would be 
clear even to a layman as to what passes 
for an ‘allowance’ and the same can never 
be misunderstood with what passes for 
the term ‘market charges’, 

23. The provision for ‘allowance’ 
In my opinion is made to do justice be- 
tween the buyer and the seller in regard 
to the weight and quality of the produce 
while market charges are the charges to 
be paid to various: functionaries for ser- 
vice rendered by them in regard to the 
marketing of the goods in question, 

24. In view of the above it js 
quite clear that not only charges men- 
tioned in clause (11) of Rule 2 but even 
the charges that have been mentioned in 

















tion 30 of the Act, The rule-making au- 


into two categories of. ‘incidental charges’ 
and ‘market charges’ and then by 
making the ‘incidental charges’ payable 
by the seller had, contrary to the asser- 
tion of the petitioners, tried to benefit 
the buyer at the expense of the seller 
against the -express provision of Section 
30 of the Market Act. Hence it is the 
seller, if at all, who should have a cause 
of grievance against the existing provi- 
sions of clause (8) of Rule 2 of the Mar- 
ket Rules and not the buyer, against the 
amendment effected by impugned notifi- 
cation Exhibit P-1 in clause (11) of the 
said rule which did nothing more than to 
restore the position as it existed in the 
, [original rules framed in 1962, which were 


! Junamended Rules of 1962, wherein it was 
` the buyer who was responsible to pay the 
` weighing charges of the produce. 

25. For the reasons stated, I am 
clearly of the view that the amendment 
effected by the rule-making authority to 
the existing Market Rules by the im- 
pugned notification Exhibit P-1 was with- 
in its competence and, therefore, the same 
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thority by dividing the market charges ' 
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being intra vires the principal Market 
Act are valid and legal, In that view of 
the matter I fnd no merit in these two 
writ petitions and dismiss the same but 
in the peculiar circumstances of the case 
I leave the parties to bear their own costs. 

PRITAM SINGH PATTAR, J:—. I 


agree, 
Petitions dismissed. 
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D. S. TEWATIA, J, 

The Jullundur Cantonment Board, 
Defendant-Appellant v. Firm Hindu 
Khandan Mushtarka Munshi Ram Sri Ram 
and others, Respondents, 


Second Appeal No, 366 of 1964, D/- 
7-1-1976,* 

(A) Cantonments Act (1924), Section 
272 — Bar of jurisdiction — Licence for 
sale of fodder in cantonment area — Re- 
fusal to renew licence — Suit challenging 
validity of order is not barred. — (Civil 
P. C. (1908), Section 9), 

What Section 272 prohibits. ig a suit 
against the Board or its functionaries for 
its mala fide action in passing any order 
under the provisions of the Act and the 
rules made thereunder, In other words, 
the provisions of Section 272 of the Act 
are enacted to grant immunity to the 
Board and its functionaries mentioned 
therein regarding any action taken by it 
under the Act and the Rules in a bona. 
fide manner, It does not bar a suit chal- 
lenging the validity of any order passed 
by the Board or its functionaries, ` 

‘(Para 8) 

(B) Cantonments Act (1924), Sections 
198, 210, 43-A — Regns. 42-A and 55 (1) 
framed under Section 44 — Civil Area 
Committee — Competency to reject rene- 
wal of licence. 

A combined reading of the provisions 
of Section 210, sub-section (1), clause (1) 
and sub-section (2), Sections 43-A, 44 (1) 
(e), and Regulation 55 (1) and (2) leaves 
no manner of doubt that the Civil Area 
Committee of a Cantonment Board is 
competent to grant licence for the carry- 
ing on of the trade in ‘question or to deny 
a licence if it came to the conclusion that 
the trade in question would be offensive 
or dangerous to the public or that , the 





*(From decree of Harish Chander Gaur, 
Sr. Sub, J., with enhanced’ Appellate 
Powers, Jullundur, D/- 6-11-1963.) . 
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premises in which the business was in- 
tended to be established or maintained 
would be unsuitable for that purpose. 
(Para 9) 
: The powers have been validly dele- 
gated by the Cantonment Board to the 
Civil Area Committee. On the facts and 
circumstances of the case it was held that 
since the carrying on of the trade in 
Toori/Bhusa in the locality where it was 
being carried on and was sought to be 
carried on, constituted. a health hazard 
and thus dangerous to public and the 
place where it was carried on for that 
reason not being suitable, the Civil 
Area Committee rightly declined to re- 
new the licences. (Pare 12) 

(C) Cantonments Act (1924), Section 
198 — Cantonment Board or its dele- 
gatee Civil Area Committee is competent 
to specify places for the carrying on of 
particular trades, AIR 1953 Pepsu 127 
and AIR 1962 Punj 364, Distinguished. 

(Para 13) 

(D) Cantonments Act (1924), Section 
253 and Regn. 41 — Notices issued under 
Act signed by Executive Officer of Board 
— There is proper authentication and 
notices are valid, 

It is no doubt true that Regulation 
41, requires the use of the common seal 
of the Board on all deeds of contract, 
other deeds, conveyances, licenses, rob- 
kars and al] notices and requisitions issu- 
ed in accordance with the provisions of 
the Act and the bye-laws made there- 
under, but this does not mean that any 
such document if it does not bear the 
common seal of the Board although it 
bears the signature of the person men- 
tioned in Section 253 of the Act shall be 
invalid in the eye of the law. If the im- 
port of Regulation 41 is to be considered 
to be otherwise then the Regn. is ultra 
vires the provisions of Section 253 and to 
that extent invalid, Even otherwise the 
letters in the case in question held did 
not have the status of notice so as to re- 
quire authentication as required by Sec- 
tion 253 and Regn. 41. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1962 Punj 364 = 64 Pun LR 322 13 
AIR 1953 Pepsu 127 = ILR (1952) Patiala 

625 - cht -13 
. R. K. Chhibbar, for Appellants, Y. P. 
Gandhi, for Respondents, 

JUDGMENT:— This appeal at the 
instance of the Jullundur Cantonment 
Board, defendant, arises out of a suit at 
the instance of the plaintiff-respondents, 
who are three in number, wherein they 
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claimed permanent injunction against the 
Appellant-Board restraining it from 
stopping them (plaintiff-respondents) 
from carrying on their business of sell< 
ing Toori/Bhusa (straw fodder) in the 
premises as mentioned in the heading of 
the plaint. 


2. The plaintiff-respondents, which 
are three Joint Hindu Firms, approached 
the Court with the allegation that they 
had been carrying on business in Toori/ 
Bhusa in the Cantonment area at Jullun- 
dur in the premises located in the Grain 
Mandi for the last 14/15 years under a 
licence from the defendant-Board; that 
their applications for the renewal of their 
licences for the year 1962 were rejected 
by the Civil Area Committee of the said 
Board, vide its decision Exhibit P-32 
dated 22-5-1962, which was conveyed to 
them, vide letters, Exhibits P-40 to P-42, 
on 26-5-1962, whereby they were not only 
informed of the rejection of their appli- 
cations for renewal of the licences but 
were also required not to carry on the 
aforesaid trade in the premises in ques- 
tion; that only the: Cantonment Board, 
and not the Civil Area Committee was 
competent to take a decision in the mat- 
ter, and since the decision had been taken. 
by the Civil] Area Committee, its decision 
in the matter was palpably without ju- 
risdiction and ultra vires its power and 
that the said letters (treated by them as 
notices) were invalid as the same did not 
bear the seal of the Board, 

3. The Board resisted the suit 
with the plea that by virtue of the provi- 
sions of Section 272 of the Cantonments 
Act, 1924, hereinafter referred to as the 
Act, no suit could be filed against the 
Board, Regarding the impugned notices 
and the decision of the Civil Area Com- 
mittee, it was pleaded that the trade car- 
ried on by the plaintiffs was of the kind 
envisaged in clause (l) of sub-section (1) 
of Section 210 of the Act, the carrying on 
whereof required a licence; that the Can- 
tonment Board was competent to delegate 
its functions under the Act to a Commit- 
tee and that it had so delegated its powers 
and functions under Section 210 of the 
Act to the Civil Area Committee and so 
the action taken by the Civil Area Com- 
mittee in rejecting the applications of the 
plaintiffs for the renewal of their licen- 
ces in question and prohibiting them from 
carrying on their trade in the premises 
in question was clearly within their 
powers. In the alternative, it was plead- 
ed that; in any case, the Board had rati- 
fied the decision of the Civil Area Com- - 
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mittee vide its 
Gated 31-5-1962, It was further pleaded 
on behalf of the Board that the residents 


of the locality where the plaintiffs had 


been carrying on their trade in Toori/ 
Bhusa (fodder) had complained in writ- 
ing vide Exhibit D-1 dated 6-11-1961 that 
the carrying on of the said trade consti- 
tuted a health hazard and a public nui- 
sance and that it be immediately stopped. 
The complaint was marked to the Health 
Officer who, agreeing with the complain- 
ants, submitted his report Exhibit D., X./1 
to the Board, Thereafter the Civil Area 
Committee passed a resolution that the 
carrying on of the trade in Toori/Bhusa 
in the Grain Market be stopped and some 
other place be specified for that purpose. 
The said resolution was confirmed by ‘he 
Board, vide its resolution dated 31-5- 
1962, 


4, The pleadings of the parties led 
to the framing of the two material issues 
which are: 

“I. Whether the suit is barred under 
Section 272 of the Cantonments Act ? 

2. Whether the orders given in para. 

2 of the plaint are illegal and ultra vires 
for the reasons given in para. 3 of the 
plaint ?” 
The trial Court found both the issues in 
favour of the defendant Board and dis- 
missed the suit, The lower appellate 
Court took a contrary view under Issue 
No. 2 and allowed the appeal and decreed 
the suit without making any reference to 
Issue No, 1. , 

5. The primary questions that fall 
for determination are (1) whether the 
present suit is maintainable against the 
Board, and (2) whether the Civil Area 
Committee was competent to reject . the 
applications of the plaintiffs for the rene- 
wal of their licences and prohibit them 
from carrying on the trade in question 
at the premises where it had been so far 
carried on. 

6. As to the maintainability of the 
suit, a bare perusal of the provisions of 
Section 272 of the Act, which is repro- 
duced below, would show that it does not 
bar a suit challenging the validity of any 
order passed by the Board or its func- 
tionaries: 

“972. Protection of Board, Executive 
Officer, etc. No suit or prosecution shall 
be entertained in any Court against any 
Board or against any Officer Commanding 
a station, or against any member of a 
Board, or against any officer or servant of 
a Board, for anything in good-faith done, 
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or intended to be done, under this Act or 
any rule or bye-law made thereunder”. 
What it prohibits is a suit against the 
Board or its. functionaries for its mala 
fide action in passing any order under the 
provisions of the Act and the rules made 
thereunder. In other words, the provi- 
sions of Section 272 of the Act are en- 
acted to grant immunity to the Board and 
its functionaries mentioned therein re- 
garding any action taken by it under the 
Act and the Rules in a bona fide man- 
ner, 


7. Now coming to the competence 
of the Civil Area Committee, I may, in 
the first instance, notice the relevant pro- 
visions of the statute. Section 210 of the 
Act, which provides for the taking of the 
licence, is in the following terms: 

“210 (1). No person of any of the fol- 
lowing classes, namely:— 
* + , * + * 

(1) dealers in hay, straw, wood, char 
coal or other inflammable material, 

* * * 


shall carry on his trade, calling or occu- 
pation in any part of a cantonment un- 
less he has applied for and - obtained a 
licence in this behalf from the Board, 


(2) A licence granted under sub- 
section (1) shall be valid until the end of 
the year in which it is issued and the 
grant of such licence ghall not be with- 
held by the Board unless it has reason to 
believe that the business which it is in- 
tended to establish or maintain would 
be offensive or dangerous to the public 
or that the premises in which the business 
is intended to be established or maintain- 
ed are unsuitable. for the purpose. 

* * + * EN 
Section 198, sub-sections (1) and (3), of 
the Act, which dea] with the location of 
public markets, reads -ag- under: 

“198. (1) A Board may provide and 
maintain, either within or without the 
cantonment, public markets and public 
slaughter-houses, to such number as it 
thinks fit, together with stalls, shops, 
sheds, pens and other buildings or con- 
veniences for the use of persons carrying 
on trade or business in or frequenting 
such markets or slaughter-houses, and 
may provide and maintain in any such 
market . buildings, places, machines, 
weights, scales and measures for the 
weighment or measurement of goods sold 
therein, 

x a w 

(3) The Board may at any time, by 

public notice, close any public. market or 
2 
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public slaughter-house or any pari there- 

f. £ 

z s s * * a 

Section 43-A of the Act which deals with 

the constitution of the Committees for 

Civil Areas, is in the following terms: 
“43-A, (1) Every Board constituted 


` under Section 13 in a Class I cantonment 


or Class II Cantonment shall appoint a 
committee consisting of the elected mem- 
bers of the Board, the Health Officer and 
the Executive Engineer ‘for the adminis- 
tration of such areas in the cantonment 
as the Central Government may, by noti- 
fication in the Official Gazette, declare to 
be civil areas, and may delegate its powers 
and duties to such committee in the man- 
ner provided in clause (e). of sub-section 
(1) of Section 44 

(2) The Vice-President of the Board 
shall be the Chairman of the committee 
appointed under sub-section (1).” 
Section 44 of the Act empowers the Board 
to make regulations consistent with the 
provisions of the Act and with the rules 
made thereunder to provide for all or any 
of the following matters: 


“(e) the appointment of committees 

for any purpose and the determination of 
all matters relating to the constitution 
and procedure of such committees, and 
the delegation to such committees, sub- 
ject to any conditions which the Board 
thinks fit to impose, of any of the powers 
or duties of the Board under this Act 
other than a power to make regulations 
or bye-laws.” 
Regulation 42-A and Regulation 55 (1) 
framed under the powers granted by Sec- 
tion 44 of the Act and duly promulgated, 
réad as under; 

“42-A, (1} The Cantonment Board 
shall appoint a committee consisting of 
the elected members of the Board, the 
Health Officer and the Executive Engi- 
neer for the administration of such areas 
in the Cantonment as the Central Gov~ 
ernment, may, by notification in the offi- 
cial Gazette, declare to be civil areas, and 
may delegate itg powers and duties to 
such committtee in the manner provided 
in clause (e) of sub-section (1) of Section 
14 of the Cantonments Act, 1924, 

(2) The Vice-President of the Board 
shall be the Chairman of the Committee 
appointed under paragraph (1) above, 

+ * * * 


55 (1) The Civil Area Committee shall 
deal with all matters mentioned in Sec- 
tions 178-A, 179 to 185 and 210 of the 
Cantonments Act, 1924, and the decisions 
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of the Committee thereon shall be final, 
subject to the condition that if the Health 
Officer disagrees to any resolution of the 
committee under Sections 178-A and 210, 
the matter shall be referred to the Board 
by the President for a decision, 

* * - + k I” 


8. The perusal of the relevant 
provisions of Section 210 of the Act would 
reveal that no person can carry on trade 
in Toori/Bhusa or straw without a licence 
which shall be valid until the end of. the 
year in which it is issued and that the 
grant thereof shall not be refused unless 
the business in question is held to be of- 
fensive or dangerous to the public or that 
the premises in which the business is in- 
tended to be established or maintained ` 
are -unsuitable for the purpose. A peru- 
sal of Section 43-A would show that every 
Board constituted under Section 13 of the 
Act in a Class I Cantonment or Class II 
Cantonment shall. appoint a committee 
consisting of the elected members of the 
Board, the Health Officer and.the Execu- 
tive Engineer for the. administration of 
such areas in the cantonment as the Cen- 
tral Government may, by notification in 
the Official Gazette, declare to be civil 
areas, and may delegate its powers and 
duties to such committee in the manner 
provided in clause (e) of sub-s, (1) S. 44, 
Clause (e) of sub-section (1) of Section 44 
of the Act reveals that a Board can make 
regulations consistent with the provisions 
of the Act and with the rules made there- 
under regarding appointment of commit- 
tees for any purpose and the determination 
of all matters relating to the constitution 
and procedure of such committees, and 
the delegation to such committees, subject 
to any conditions which the Board thinks 
fit to impose, of any of the powers or 
duties of the Board under this Act other 
than a power to make regulations or byè- ` 
Jaws, In pursuance of the power of de- 
legation under clause (e) of sub-section 
(4) of Section 44 of the Act, the Board 
framed reguletions and its Regulation 
42-A is almost pari materia with Section 
43-A of the Act. The perusal of Regu- 
lation 55 (1) would reveal that the Civil 
Area Committee shall deal with all 
matters mentioned in Section 210 of the 
Act and its decisions thereon shall be 
final, unless the Health Officer disagrees 
with any of its resolutions in which case 
the matter shall be referred to the Board 
by the President for a decision; and that 
its minutes shall be construed as. deci- 
sions of the Cantonment Board and that 
the Civil Area Committee shall be com~ 
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petent to authorise a person under Sec- 
tion 266 of the Act to launch prosecu- 
tions in respect of any breach of the pro- 
visions, inter alia, of Section 210 of the 
Act, 











8. A combed reading of the pro- 
visions of Section 210, Sub-section (1), 
Clause (1) and Sub-section (2), Sections 
3-A, 44 (1) (e) and Regulation 55 (1) 


Jullundur Cantonment 
Board is of the kind mentioned in Section 
43-A of the Act) is competent to grant 


to the conclusion that the trade in ques- 
ion would be offensive or dangerous to 
the public or that the premises in which 
the business was intended to be establish- 
ed or maintained would be unsuitable for 
that purpose, 

* 10. The observations of the lower 
appellate Court that the Civil Area Com- 
mittee was not competent to take a deci- 
sion as it could only enquire and report 
to the Board are unwarranted, It ap- 
pears that the lower appellate Court did 
not apply its mind to the aforesaid pro- 
visions of the Act or by inadvertence was 
influenced by the following provisions of 
Regulation 56, which deals with commit- 
tees, constituted under Regulation 42, 
which deals with the creation of commit- 
. tees other than the Civil Area Commit- 

tee as a bare perusal thereof would show. 
They read: 

“42 (1) In pursuance of clause (e) of 
sub-section (1) of Section 44 of the Can- 
tonments Act, 1924, the following two 
committees shall be appointed by the 
Cantonment Board: 

(i) Building and Sanitary Commit- 
tee, 

(ii) Finance and General Purposes 
Committee. 

(2) Each sub committee shall consist 
of 7 members to be elected from among 
the Board’s members at a meeting of the 
Board. Out of these 3 shall be ex-offi- 
cio/nominated members and 4 elected 
members, The Vice-President, if a mem- 
ber of any of these Committees shall, in 
virtue of his office, be the Chairman of 
such Committee, If he is not a membér 
of these committees, the chairman shall 
be appointed by the Board. 

(3) All questions coming before a 
meeting of any of these committees shall 
be decided by the majority of votes of 
the members present and voting, i 
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In case of an equality of votes, the 
Chairman Shat have a second or casting 
vote: 

* * * * 

36 The Cantonment Board may en- 
trust to the Committee mentioned in 
Regulation 42 such other matters for en- 
quiry and report as it thinks fit, and may, 
for any other purpose, constitute other 
Committees to work subject to its direc- 
tion and control, in addition thereto.” 
The lower appellate Court devoted con- 
siderable space of its judgment to the 
effectiveness of the alternative plea if 
the Board that the Board had ratified the 
action taken by the Civil Area Commit~ 
tee, which in view of my finding regard- 
ing the competence of the Committee, it 
is not necessary to dwell upon, 


11. — As regards the factual ques- 
tion as to whether the trade in Toori/ 
Bhusa carried on in the premises in ques- 
tion is offensive or dangerous to public or 
whether the premises in question are 
suitable for the purpose, it must be ob- 
served that the lower appellate Court did 
not apply its mind to the material adduc- 
ed on the record and wrongly observed 
that the defendant had led no evidence 
showing that the trade of Toori/Bhusa 
was nuisance and was injurious to the 
health of the public, In this regard, suf- 
fice it to mention that the defendant 
Board examined five witnesses who have 
deposed to the fact that at the time of 
loading and unloading of Toori/Bhusa 
carts and trucks at the premises, lot of 
dust is raised and blown about which ad- 
versely affects the health of the people 
who work around the said place and 
since the area, where these shops are 
located, is a grain Mandi and thus a very 
busy locality, the said danger to health 
assumes frightening proportion. The 
Health Officer in his report . Exhibit 
D. X./1 -had supported the aforesaid 
facts which had been asserted in the 
complaint Exhibit D-1, In his report, he 
has mentioned that the Toori/Bhusa dust 


- was capable of leading to various diseases, 


more particularly such as affect the res- 
piratory tract, 


12. Since the carrying on of the 
trade in Toori/Bhusa in the locality, 
where it was being carried’ on and was 
sought to be carried on, constituted a 
health hazard and thus dangerous to pub- 
lic and the place where it was carried on 
for that reason not being suitable, the 
Civil Area Committee rightly declined to 
renew the licences, 
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. 13. As to tne question whether 
the Civil Aree Committee is competent or 
not to specify a particular place for the 
carrying on of a particular trade, the 
Tower appellate court basing ftself on the 
ratio of the decision reported in Wartam 
Singh v. Municipal Committee Nabha, 
AIR 1953 Pepsu 127, and Haji Ismai] Haji 
Mohd Ramzan v, Municipal Committee, 
Malerkotla, AIR 1962 Punj 364, held that 
it was not within the power of the Civil 
Area Committee or for that matter of-the 
Cantonment Board to specify any parti- 
cular place for the carrying on of a par- 
ticular trade, The ratio of the decisions 
relied upon by the lower appellate Court, 
I am constrained to observe, is not at all 
applicable to the present case, Those 
were the cases where power of the Muni- 
cipal Committee was involved, In the 
Municipal Act, by an amendment in the 
year 1923. a specific power to specify 
places for the carrying on of the trade 
that existed in the statute was expressly 
deleted and it was for that reason that 
the Courts observed that any bye-law of 
the Municipal Committee authorising it 
to specify any place for the carrying on 
of a particular trade was ultra vires its 
powers, but so far as the Cantonment 
Board is concerned, it is competent by 
virtue of the provisions of Section 198 ot 
the Act (reproduced already) to specify 
places for the carrying on of particular 
trades. 

14. As regards the challenge to, 
the validity of notices, Exhibits P-40, 
P-41 and P-42, on the ground of the same 
not having been authenticated by affixa- 
tion thereon the seal of the Board before 
being issued by the Executive -Officer of 
the Board, it may be observed that Sec- 
tion 253 of the Act (noted below) treats 
every notice, .order or requisition issued 
by a Board under the Act or any rule or 
bye-law made thereunder as properly au- 
thenticated and valid if the same bears 
the signature of either the President of 
the Board or of the Executive Officer 
age or by any member of a Commit- 
f specially authorised by the Board in 
na “Dehalt In the present case, the 
notices in question have been signed by 
the Executive Officer of the Board and, 
therefore, in the eye of law, they are pro- 
perly authenticated and valid. 


i 15- It is no doubt true that Regu- 
` llation 41, which is in the following terms, 
requires the use of the common seal of 
the Board on all deeds of contract, other 
deeds, conveyances, licenses, robkarg and 
all notices and requisitions issued in ac~ 
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cordance with the provisions of the A 
and the bye-laws made thereunder, but 
this does not mean that any such docu- 
ment if it does not bear the common seal 
of the Board although f&% baars the signa- 
ture of the person mentioned in Section 
253 of the Act shall be invalid. in the eye 
of law:— 

Regulation 41 

“The common seal of the Board shall 
remain in the custody of the Executive 
Officer and shall be used on all deeds of 
contract, other deeds, conveyances, licen- 
ses, robkars and all notices and requisi~ 
tions issued in accordance with the pro~ 
visions of the Cantonments Act, 1924, and 
bye-laws made thereunder,” 


Section 253 : 

“Authentication and validity of 
notices issued by Board — Every notice, 
order or requisition issued by a Board 
under this Act or any rule or bye-law 
made thereunder shall be signed— 

(a) either by the President of 
Board or by the Executive Officer; 


_ (b) by the members of any commit- 

tee especially authorised by the Board in 
this behalf.” 
If the import of Regulation 41 ig to be 
considered to be what has been suggested 
on behalf of the plaintiffs, then the Re- 
gulation is ultra vires the provisions of 
Section 253 of the Act and to that extent 
invalid. 

16. In any case, the notices Exhi- 
bitg P-40 to P-42, do not have the status 
of notices envisaged either in the provi- 
sions of Section 253 of the Act or Regu- 
lation 41, for these are mere communi- 
cations from the Board conveying to the 
plaintiffs the decision of the Board re- 
jecting their applications for renewal of 
their licences and additionally bringing 
to their notice what was obvious, that is, 
that in case they carried on the business 
of Toori/Bhusa without licence, they 
could be incurring penalty under the law 
which consequence is clearly envisaged 
under Section 210 of the Act and, there- 


the 


` fore, these letters do not have the status 


of a notice so as to require authentication 
in the manner envisaged in Regulation 41 
and in the provisions of Section 253 of 
the Act. 

17. Further what is really under 
challenge is the decision of the Civil 
Area Committee declining to renew the 
licences of the plaintiffs to carry on the 
trade in the premises in question, the 
validity of which is not dependent upon 
the manner in which the information 
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thereof was conveyed to the plaintiffs, 
for it is enough that the plaintiff has 
been apprised thereof by the Executive 
Officer of the Cantonment Board through 
notices Exhibits P-40 to P-42, 

18. And lastly even if for the 
sake of argument the notices in question 
were held to be invalid for the reason 
aforesaid, then too it would not make any 
difference so far as the restriction of 
their right to carry on the trade in 
Toori/Bhusa is concerned inasmuch as 
they could carry on the trade of 
Toori/Bhusa only if they had the licence 
to do so and since licence for the year 
1962 was not renewed, so in any case 
they could not legally carry on the trade 
in question and thus they were not en- 
titled to the relief sought by them. 

19. For the reasons stated, the 
judgment and decree of the lower appel- 
late court is reversed, that of the trial 
court is restored, the appeal is allowed 
and the suit of the plaintiff-respondents 
is dismissed with costs, 


Appeal allowed, 
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PREM CHAND JAIN AND RAJENDRA 
NATH MITTAL, JJ, 

Sardara Gurdit Singh and others! 
Appellants v, Sardara Dharam Singh and 
others, Respondents, 

Second Appeal No, 380 of 1971, 
21-11-1975,* 

(A) Punjab Land Revenue Act (1887), 
Section 3 (8) — ‘Defaulter’ — Lambardar 
is not included within meaning of ‘de- 
faulter’. 


- D/- 


It is evident from the provisions of- 


Sections 61, 67, 71, 73, 75, 77, 97,-98, 99 
that the word ‘defaulter’ as defined prior 
to the Punjab Land Revenue (Amend- 
ment) Act, 1974 did not include a Lam- 
bardar. The definition says that the ‘de- 
faulter’ is a person who is liable for ar- 
rears of land revenue, A lambardar, as 
such, cannot be held to be liable for pay- 
ment of arrears of land revenue of the 
landowners in the estate/portion of the 
estate, of which he is a Lambardar and 
is, therefore, not included in the definition 
of the term “defaulter’. 1970 Pun LJ 313, 
Relied on, (Para 16): 

No inference can be drawn from 
Rules 64, 65, 66, 67, 68 of. the Punjab 


*(Case referred by Prem Chand’ Pandit, J. 
on 25-5-1972). 
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Land Revenue Rules that a lambardar is 
a defaulter or that recovery can be made 
from his property. (Para 19) 

(B) Punjab Land Revenue Act (1887), 
Section 158 — Revenue authorities at- 
tempting to recover arrears of land reve- 
nue from a person who was not liable. to 
pay — Civil Suit is not barred. AIR 1945 
Pesh 3, Disting. (Para 23) 

(C) Punjab Land Revenue Act (1887), 
Sections 88, 89 — Non-payment of the 
balance of the bid money within prescrib- 
ed time — Sale is a nullity. 1968-70 Pun 
LR 395, Relied on; AIR 1954 SC 349, Ap- 


plied. (Para 24) 
Cases Referred: Chronological Paras 
(1975) 77 Pun LR 492 = 1975 Pun LJ 300 

20, 23 


1971 Pun LJ 166 = 
1970 Pun LJ 313 = 


1971 Rev LR 176 20 
1970 Cur LJ 431 


17, 21 
(1968) 70 Pun LR 395 = 1968 Pun LJ 96 
24 
1967 Pun LJ 168 = ILR (1968) 1 Punj 91 
20 
1963 Pun LJ 87 20 


AIR 1954 SC 349 = (1955) 1 SCR 108 24 
AIR 1945 Pesh 3 = 218 Ind Cas 195 23 


K. L. Sachdev, for Appellants; M. M. 
Punchhi with Suresh Amba, for Respon- 
dents. 


RAJENDRA NATH MITTAL, J:— 
This regular second appeal has been filed 
by the defendants against the judgment 


and decree of the Senior Subordinate 
Judge, Ferozepore, dated February 19, 
1971. 


2. Briefly, the case of the plaintiff 
was that Narain Singh was a Lambardar 


of village Hazarasinghwala in district 
Ferozepore. He himself was residing -in 
another village. Therefore, Hardit 


Singh had been appointed as a substitute 
Lambardar for him. The said Hardit 
Singh was removed on November 8, 1957 
and Sardara Singh s/o Dharam Singh, 
the plaintiff, was appointed as such in his 
place. It is alleged by Sardara Singh 
that in fact he did not work as a sub- 
stitute Lambardar and did not collect 
any land-revenue, According to him, it 
was the Patwari of the village who was 
collecting and depositing the land-re- 
venue though he used to obtain his 
thumb-impressions on several documents. 
It is stated by him that the arrears of 
land-revenue went upto Rs, 40,000/-. He 
was challaned under Section 409, Indian 
Penal Code, for criminal breach of trust 
in respect of the aforesaid amount. The 
Judicial Magistrate, Ferozepore, acquitted 


` 
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him on February 22, 1965, In the mean- 
time, he states he made representations 
to the authorities for settling the accounts 
by demanding receipts from the defaul- 
ters in proof of their having paid the land- 
revenue, -The authorities did not take 
any action on his representations, His 
land, on the other hand, was auctioned 
on the ground that an amount of Rupees 

12,635.40 was due from him on January 

- 18, 1965, for a consideration of Rupees 
11,780/-. It was purchased by defendants 
2 to 6. The sale was confirmed on Febru- 
ary 31, 1966, by the Commissioner, 

3 According to the plaintiff, he 
was not a defaulter in respect of the pay- 
ment of the land-revenue and, therefore, 
the proceedings for recovery of arrears 
of land-revenue by sale of his property 
were illegal and without jurisdiction, He 
further alleged that the auction of the 
land had not been conducted in accord- 
ance with law and a number. of irregula- 
rities had been committed therein and, 
therefore, it was not binding on him, He 
consequently instituted a suit for perma- 
nent injunction against the Punjab State 
and other defendants praying that the 
defendants be restrained from taking pos- 
session of the land in dispute. 

4, The suit was resisted by the 
defendants who, inter alia, pleaded that 
the Civil Court had no jurisdiction to try 
the suit in view of the provisions of Sec- 
tion 158 of the Punjab Land Revenue Act, 
1887 (hereinafter referred to as the Act), 
that the plaintiff was a defaulter and that 
the sale of the property in dispute was 
valid, Defendants 2 to 6 also pleaded 
that they had paid the price in full for 
the property. Consequently, they had 
become full owners thereof. 

5. The trial Court held that the plain- 

. tiff was a duly appointed Sarbrah Lambar- 

. dar: that he was a defaulter with regard 

` to the arrears of land-revenue; that the 

` Civil Court had no jurisdiction and that 
the sale of land in dispute in favour of 
defendants Nos, 2 to 6 was not fraudu- 
lent or illegal. Consequently, it dismiss- 
ed the suit. 

6. The plaintiff Sardara Singh 

. went up in appeal before the Senior 

Subordinate Judge, Ferozepore, against 

: the judgment of the trial Court Sar- 

dara Singh died during the pendency of 

_ the appeal and his legal representatives 

` were substituted in his place as appel- 

lants. The appellants, in view of the 
fact that defendants 2 to 6 took posses- 

sion of the land in dispute after the 
` decision of the suit, amended the plaint 


s 
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with the permission of the Court and 
made a prayer for possession. of the land. 
The learned Senior Subordinate Judge 
held that Sardara Singh deceased was 
not a _ defaulter, that the sale 
in favour of defendants Nos. 2 to 
6 was fraudulent and illegal and that the 
civil Court had jurisdiction to try the 
suit. He, however, affirmed the findings 
of the trial Court to the effect that he 
was appointed a Sarbrah Lambardar and 
that his duties were to collect the land- 
revenue. He consequently accepted the 
appeal, set aside the judgment and decree 
of the trial Court and decreed the suit. 
Defendants Nos. 2, 3 and 5 have come up 
in appeal against the judgment and 
decree of the first appellate Court to this 
Court. 

7. The case came up before Pan- 
dit, J., who referred it to a Division 
Bench. That is how the case is before 
üa . 

8. The first question that arises 
for determination in this appeal is whe- . 
Sardara Singh deceased was a 
defaulter within the meaning of Sec- 
tion 3 (8) of the Act. In order to deter- 
mine this question, it is necessary to re- 
fer to some of the provisions of the Act. 
The words ‘land-reveune’, ‘arrear of 
land-reveune’ and ‘defaulter’ have been 
defined in clauses (6), (7) and (8) of Sec, 3 
of the Act as follows:— ' 

(6) ‘land-revenue’ includes assigned 
Jand-revenue and any sum payable in 
respect of land by way of quit-rent or 
commutation for service, to the Govern- 
ment or to a person to whom the Govern- 
ment has assigned the right to receive 
the payment; 


(7) "arrear of land-revenue’ means 


land-revenue which remains unpaid after 


the date on which it becomes payable; 

(8) ‘defaulter’ means a person liable 
for an arrear of land-revenue, and in- 
cludeg a person who is responsible as 
surety for the payment of the arrear; 
and a village officer who collects land 
revenue or any other sum recoverable as 
land revenue and does not pay the same 
to the State Government in accordance 
with the rules framed under the Act.” _ 
Clause (6) shows that the definition of 
‘land-revenue’ is not exhaustive. Accord- 
ing to clause (7), the land-revenue which 
remains unpaid after the date on which 
it is payable, becomes the arrear of land- 
revenue, It is significant to note that the 
word ‘unpaid’ had been used-in-the defi- 
nition clause, The primary. responsibili- 
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covering it with bricks because foul smell 
from latrine, powder of wood and drops 
of water entered through that window. 
He further admitted that he removed the 
fron bars of the window fixed in the 
eastern wall of the demised shop and fix- 
ed glass show-case therein. He, how- 
ever, stated that these alterations as also 
other alterations were made with the per- 
mission of the plaintiffs, The learned Ad- 
ditional District Judge has held that no 
permission was sought from the plaintiffs 
for any of the alterations made by the 
defendant. This is a finding of fact and 
I find no justification for interference with 
that finding. è ; 


5. The main question that calls 
for determination in this appeal is whe- 
ther the permanent closing of the western 
window with bricks, in the circumstances 
of the case, is a material alteration with- 
fn the meaning of Section 13 (1) (c) of 
the Act which reads as under:— 

“Section 13 — Eviction of tenant— 

(1) Notwithstanding anything con- 
tained in any law or contract, no Court 
shall pass any decree, or make any order 
in favour of a landlord, whether in dec- 
ree or otherwise,-evicting the tenant so 
long as he is ready and willing to pay rent 
therefor to the full extent allowable by this 
Act, unless it is satisfied 

(a) xx x XX 

(b) xx xx xx 


(c) that the tenant has without the per- 
mission of the landlord made or permitted to 
be made any such construction as, in the opin- 
ion of the court, has materially altered the 
premises or is likely to diminish the value 
thereof.” 


It is that clause (c) of Section 18 


(1) of the Act will be attracted (1) when the 
tenant. makes any construction without the 
permission of the landlord in the demised 
premises and (2) when such construction has 
materially altered the premises or is likely to 
diminish the value thereof. In the present 
case, the tenant has undoubtedly closed the 
western window with bricks without the per- 
mission of the plaintiff-landlords. This is 
certainly a construction in the demised pre- 
mises. The question, however, arises whe- 
ther, in the present case, the construction viz. 
the closing of the window has materially al- 
tered the premises or diminished the value 
thereof. Their Lordships of the Supreme 
Court had an occasion to interpret a similar 
provision contained in Section 3 (1) (c) of 
the U. P. (Temporary) Control of Rent and 
Eviction Act, ‘in Manmohandas Shah v. 
Bishundas AIR 1967 SC 648. The relevant 
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part of Section 8 (1) of the said Act, as quot- 
ed in the above decision, ran as under: 

“Subject to any order passed under sub- 
section (8) no suit shall, without the permis- 
sion of the District Magistrate be filed in any 
Civil Court against a tenant for his eviction 
from any accommodation, except on one or 
more of the following grounds..... eR area 

xx xx xx xx 

(c) That the tenant has, without the per- 
mission in writing of the landlord, made or 
permitted to be made any such construction 
as, in the opinion of the Court, has materially 
altered the accommodation or is likely sub- 
stantially to diminish its value.” 

Interpreting the above provision, their Lord- 
ships observed: 

“Without attempting to lay down any 
general definition as to what material altera- 
tions mean, as such a question would depend 
on the facts and circumstances of each case, 
the alterations in the present case must mean 
material alterations as the construction car- 
ried out by the respondent had the effect of 
altering the form and structure of the accom- 
modation. The expression ‘material altera- 
tions’ in its ordinary meaning would mean 
important alterations, such as those which 
materially or substantially change the front 
or the structure of the premises.” . 

6. In this part of the country, a 
window opening on the western side is con- 
sidered a valuable asset to the property for 
itisa good source of light and air. By closing 
the western window permanently with bricks, 
the tenant, in my opinion, has definitely 
diminished the value of the shop as it depriv- 
ed the premises of the valuable amenity, 
namely, light and air. I am further of the 
opinion that by closing the western window 
permanently, the tenant substantially altered 
the structure of the shop. In this view of 
the matter, the learned Additional District 
Judge, to my mind, rightly decreed the suit 
on the ground’ of materia] alteration within 
the meaning of Section 18 (1) (c) of the Act. 

7. The learned counsel for the appel- 
lant placed reliance on Rugunathsingh v. 
Balabux 1975 WLN 427, Madhavla] v. Smt. 
Govindi Bai 1971 Rej LW 64 = (AIR 1971 
Raj 260), Sukhlal v. Bhopalsingh 1972 Raj 
LW 232 = (AIR 1978 Raj 35) and Khinva- 
ram v. Lakhiprashad, ILR (1964) 14 Raj 819. 
None of these cases has any relevancy as they 
are distinguishable on facts. The learned 
counsel for the appellant also placed reliance 
on Suka Ishram Chaudhari v. Ranchhoddas - 
Manakchand Shet Gufarathi (1942) 44 Bom 
LR 220 which is based on the interpretation 
of Section 18 (1) (b) of the Bombay Rents, 
Hotel and Lodging House Rates Coutrol Act. 
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This case is also of no assistance to the ap- 
pellant as the language of that section’ is 
materially different from. the language of 
Section 18 (1) (c) of the Act, 

3. For the reasons stated above, I 
dismiss the appeal summarily on the ground 
of material alterations. Since. Mr. Mathur has 
appeared at the admission stage without any 
notice from this Court, I pass no order as to 
costs. 

9. ~The learned counsel for the appel- 
lant prays that the tenant may be art 

‘some time to vacate the premises, 
Mathur, the learned advocate for the aA A 
respondents, bas no objection, if reasonable 
time is allowed to the appellant to vacate the 
` shop. It is ordered that the plaintiffs shall 
not execute the decree and evict the defen- 
dant from the shop in dispute 
December, 1975. ; 
10. The prayer for leave to appeal 

to a Division Bench is refused. 

Ordered accordingly. 
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_ V. P. TYAGI, J. 
Chaturbhuj and others, Appellants v. 
Ramjeevan, Respondent. 
Second Appeal No. 311 of 1967, D/- 
20-10-1975.° 


(A) Easements Act (1882), Sections 23, 
45 — Extinguishment of easement — How 


From reading of Sections 28 and 45 it 
can easily be inferred that the enjoyment ‘of 
the easement can be extinguished only when 
the position of the place where the easement 
is enjoyed, is permanently altered in a manner 
so as to impose an extra burden on the servi- 
ent heritage. If by closing ‘Saal’ and” ‘con- 
verting it into a ‘Maliya’ no extra burden is 
imposed on the servient heritage in the enjoy- 
ment of the easementary right which became 
ripe by prescription, the owner of the ser- 
vient heritage cannot claim that the ease- 
. mentary right has extinguished.. (Para 12) 

P. C. Mathur, for Appellants; R. R. 
Nagori, for Respondent. 

JUDGMENT:— This is | defendants 
second appeal against the judgment and the 
decree dated 28rd January, 1967 of the learn- 
ed Senior Civil Judge No. 1, Jodhpur and it 
arises out of the following circumstances: 


*(Against judgment and decree of A. : 
Bhargava Sr. Civil J. No. 1 Jodhpur in Civil 
Appeal No. 33 of 1964, D/- 28-1-1967.) 
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2. The plaintiff had a house in Sona- 
ronki Ghati, Jodhpur. To the north of this 
house is situate a Chabutari on which an idol 
of Shri Hanumanji was installed by the Sunars. 
Residents of Mohalla filed a suit in the re- 
presentative capacity for a declaration that the 
Chabutari belonged to the residents of the 
Mohalla. In the northern wall of plaintiffs 
house there is a Jharokha’ having apertures 
P x lV admitting light and alr in a “Maliyd 


` (room) on the first floor of the building. In 


the year 1968 the defendants in their repre- 
sentative capacity attempted to close the 
‘Jharokha’ by raising a wall on the Chabut- 
ari. This conduct of the defendants was re- 
sisted by the plaintiff and he was compelled 
to bring a suit against the defendants with a 
prayer that a permanent injunction be issued ° 
close the 


Chabutari through which the plaintiff had 
been enjoying easementary right of admitting 
light and air in the ‘Maliya’ for the last 30 
years. 


3% The trial court dismissed the suit 
of the plaintiff on 18th January, 1960 holding 
that the plaintiff could not establish that he 
was enjoying light and air through the aper- 
tures in the ‘Jharokha’ for the last 20 years end- 
ing within two years from the filing of the 
suit. It was also remarked that the plaintiff 
did not plead any substantial damage by the 
closure of the apertures in question. The de- 


cree’ passed by the trial Court was taken in . © 


appeal before the Senior Civil Judge No. 3, 
Jodhpur who after setting aside the decree re- 
manded the case to the trial Court with a 
direction that the plaintiff may be allowed to 
amend his plaint by pleading substantial loss 
which shall be caused to the plaintiff if light 
and air admitted through the apertures of tha 
‘Jharokha’ are permanently closed. 

4. ‘The trial court framed a fresh 
issue after the amendment of the plaint and 
the reply made thereto by the defendants and 
permitted both the parties to lead their addi- 
tional evidence in support of their respective 
claims. The trial court decreed the suit on 
30th November, 1983 against which an appeal 
was preferred to the Court of the Senior Civil 
Judge No. 1, Jodhpur. This appeal was dis- 
missed by the learned Senior Civil idge N No. 1 
Jodhpur on 28rd January, 1967, 


5, Both the Courts below recorded 
a concurrent finding tbat the plaintiff hag 
been enjoying for more than 20 years Hght 
and air through the ‘Jharokha’ in the northern 
wall of the plaintiffs house and thus his 
easementary right to admit light and air | 

through the ‘Jharokhe’ was his right. In this 
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view of this concurrent finding of fact the 
learned counsel appearing on behalf of the 
appellant however did not like to challenge 
the questions of facts determined by the two 
courts below but assailed the decree of the 
subordinate courts mainly on the ground, (i) 
that the plaintiff cannot claim that he was 
enjoying the easementary rights in respect of 
the light and air peaceably and without in- 
terruption for a period of 20 years, (ii) that 
in view of the fact that till 1948 there was 


no room (Maliya) on the first floor of the - 


plaintiff's house and the ‘Jharokha’ used to 

. open in a ‘Saal’ (Varandah) and, therefore, 
the plaintiff who had changed the mode of 
enjoyment of the easement cannot now claim 
as of right that with the closure of the aper- 
tures the amount of light and air shall be 
diminished to such an extent that the plaintiff 
cannot use thig apartment in which the light 
and air used to come through the apertures 
of the ‘Jharokha’. 

6. The argument of Mr. Mehta with 
regard to the first point is that in the year 
1951 the residents of the Mohalla had raised 
objection with regard to the admission of light 
and air through the ‘Jharokha’. From the 

- northern wall of the plaintiffs house and since 
the plaintiff filed the present suit in the 
year 1958 it cannot be said that the plaintiff 
was enjoying peaceably the easementary right 
for a period of 20 years without interruption 
and as such the rights cannot be claimed 
under Sec. 15 of the Indian Easements Act 
1882. 


7. Learned counsel appearing on be- 
half of the respondent argued that in the ab- 
sence of any material on the record relating 
to the suit filed by the defendants in the year 
1951, it is not open for the defendant-appel- 
lants to say that the plaintif was not enjoy- 
ing the easementary rights of getting air and 
light through the apertures of the Jharokha’ 
` peaceably and without interruption for the 
last 20 years.’He contended that the previous 
suit of 1951 had nothing to do with the ques- 
tion of easement enjoyed by the plaintiff as 
it related to the question of the ownership of 
the Chabutari on which idol of Hanumanfi 
was installed, He also drew my attention to 
Explanation II to Section 15 of the Act and 
urged that by raising any question regarding 
the ownership of the Chabutari it is difficult 
for the defendants to say that the easement 
enjoyed by the plaintiff was interrupted or the 
' plaintiff had acquiesced to such interruption 
even if made by the defendants. 

8. The plaint, written statement and 
the judgment in the previous suit have not 
been brought on the record and, therefore, it 
is difficult for this Court to know the nature 
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of the dispute between the parties. It is how- 
ever admitted by the parties that the pre- 
vious suit was filed by the defendants in the 
year 1951 about the ownership of the Chabu- 
tari. - In the absence of any materia] on the 
record, it is difficult for the Court to say whe- . 
ther the defendants had raised any dispute 
regarding the enjoyment of the easementary 
rights of getting air and light through the 
apertures of the ‘JJharokha’ in the northern 
wall of the plaintiffs house. 


9. Explanation II of Section 15 reads 
as follows: 

“Explanation Il.— Nothing is an inter- 
ruption within the meaning of this section un- 
less where there is an actual cessation of the 
enjoyment by reason of an obstruction by the . 
act of some person other than the claimant, 
and unless such obstruction is submitted to 
or acquiesced in for one year after the claim- 
ant has notice thereof, and of the person mak- 
ing or authorising the same to be made.” 


_ 10. Even if this argument of the 
learned counsel for the appellants is admitted 
that a wall was constructed to physically ob- 
struct the admission of the light and air 
through the ‘Jharokha’, it is difficult for this 
Court to say that the plaintiff had submitted 
or acquiesced to such an obstruction for a 
period of one year after he came to know of 
that obstruction. On the contrary from what- 
ever little material is found on the record it 
can be said that the plaintiff objected to putt- 
ing any obstruction in the enjoyment of the 
easementary right of getting light and air in 
his room through the apertures of the ‘Jharo- 
kha’. I cannot therefore, accept the conten- 
tion of the learned counsel for the appellant 
that the plaintiff did not enjoy the right of 
easement for getting light and air through the 
‘Tharokha’ peaceably and without interruption 
for 20 years specially when both the courts 
have recorded the finding that the Jharokha’ 
is very old and the plaintiff was having light 
and air through this Jharokha’ for more than 
20 years in the room on the first floor of 
the house of the plaintiff which is now known 
as ‘Maliya’. I, therefore, do not find any 
merit in this contention. 

11. Coming to the next question that 
in the.year 1948 the plaintiff converted a 


‘Saal’ (Varadah) into a room and, therefore, 


he cannot now make a ground of diminution 
of the light and air as he was getting enough 
light and air before this apartment was con- 
verted into ‘Maliya’ from Saal’ and, therefore, 
his easementary right enjoyed by the plain- 
tiff got extinct due to the permanent change 
brought about by the plaintiff in the domin- 
ant heritage. It is true that from the evi- 
dence of P. W.7 Radha Kishan it is establish- 
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ed that till 1948 this portion of the house in 
which the light and air was admitted through 
the ‘Jharokha’ was a ‘Saal’ and it was only 
thereafter that the ‘Saal’ was converted by 
the plaintiff into a room (Maliya). P. W. 8 
Ramla] has no doubt stated that he had 
seen for the last 85 years this portion of the 
house in the present form but this statement 
in the light of the testimony of Radha Kishan 
P. W. 7 cannot be believed. 

12. The question that now arises is 
whether conversion of a ‘Saal’ into a ‘Maliya’ 
in the year 1948 would tantamount to the 
extinction of easementary right enjoyed by the 
plaintiff. In this connection my attention has 
been drawn to the provision of S. 48 of the 
_ Indian Easements Act which deals with the 

question of extinction of easementary right by 
permanent change inthe dominant heritage. 
§.28 is also a relevant provision which gives 


the right to the owner of the dominant herit- ` 


age to alter the mode of enjoyment. Accord- 
ing to Section 28 a dominant owner may from 
time to time alter the mode and place of en- 
joying the easement, provided that he does 
not thereby impose any additional burden on 
the servient heritage. It is not in dispute 
that by converting the ‘Saal’ into a “Maliya’ 
the plaintiff had imposed any additional bur- 
den on the servient heritage. Section 48 of 
the Act clearly lays down that where by any 
permanent change in the dominant heritage 
the burden of the servient heritage is mate- 
rially increased and cannot be reduced by the 
servient owner without interfering with the 
lawful enjoyment the easement is extinguished. 
Reading these two provisions of the law to- 
gether it can easily be inferred that the enjoy- 


ment of the easement can be extinguished - 


only when the position of the place where 
the easement is enjoyed, is permanently al- 
tered in a manner so as to impose an extra 
burden on the servient heritage. If by clos- 
ing ‘Saal’ and converting it into a ‘Maliya’ no 
extra burden is imposed on the servient herit- 
age in the enjoyment of the easementary right 
which became ripe by prescription, the owner 
of the servient heritage cannot claim that the 
easementary right has extinguished. In this 
view of the matter it is difficult for me to 
accept the contention of learned counse] for 
the appellant that the easement got extingui- 
shed because the ‘Saal’ was converted into a 
‘Maliya’. 

13. For the reasons mentioned above 
the appeal fails and it is hereby dismissed 

14. Learned counsel for the appel- 
lant prays for leave to appeal to the Division 
Bench under Section 18 of the Rajasthan High 
Court Ordinance. I do not think it to be a 


oe 
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Prayer is therefore 


Appeal dismissed. 


fit case to grant leave, 
rejected. 


AIR 1976 RAJASTHAN 164. 
D. P. GUPTA J. 

M/s. Shrikishan Sayardevi, Petitioner v. 
The State Transport Appellate Tribunal, Jai- 
pur and others, Respondents. 

Civil Writ Petn. No. 317 of 1975, D/- 
5-8-1975. 

(A) Motor Vehicles Act (1989), Sec. 62 
(1) (c) — Temporary need — No presumption 
that temporary need co-exists along with per- 
manent need — Proof of other circumstance 
showing temporary need necessary — Purpose 
“to carry regular service? — Not within 
clauses (a) to (d) of Section 62 (1). 

The purpose mentioned in the application 
of respondent of running bus service is no 
purpose within the meaning of any of the 
clauses of Section 62 (1). of the Act and, 
therefore, no temporary permit could have 
been granted by the Regional Transport Au- 
thority on such an application. Moreover, 
the orders of the Regional Transport Autho- 
rity/State Transport Appellate Tribunal do 
not show that any other circumstance was 
taken by them into consideration besides the 
mere existence of a vacancy on the route, to 
come to the conclusion that there was a tem- 
porary need, The conclusion arrived at by 
the Appellate Tribunal that till the permanent 
vacancy was filled up, it was natural that a 
temporary need existed, is merely based on 
presumption and conjecture. There is no pre- 
sumption that temporary need co-exists along 
with permanent need. In these circumstances 
the grant of temporary permit to respondent is 
apparently erroneous and cannot be upheld 
as no particular temporary need has been 
shown to exist on the aforesaid route. AIR 
1966 SC 156 Explained; AIR 1967 Madh Pra 
141 and 1970 UF (SC) 408 Rel. on; Civil 
Writ Petn. No. 1869 of 1970 Dt. 26-10-1970 
(Raj), Followed. (Para 5) 
Cases Referred: Chronological Paras 
1970 UJ (SC) 408 = (1970) 1 SCWR 617 8, 5 
(1970) C. W. P. No. 1869 of 1970 D/- 26-10- 


1970 (Raj) 3, 5 
AIR 1967 Madh Pra 141 = 1966 MPL} 
605 3,5 


AIR 1966 SC 156 = 1965-8 SCR 786 3, 4 


O. P. Sharma and S. T. Porwal, for Pett- 
tioner; R. R. Vyas, for Respondent No. 3. 


ORDER:— The case was fixed for orderg 
on stay application today, but on the request 
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of the learned counse] for the parties the 
main writ petition was taken up for hearing. 

2. Heard learned counsel for the par- 
ties. : ‘ 

3. A temporary permit was granted 
to the respondent No. 3 on Ajmer-Pisangan 
via Pushkar, Nand, Picholia route by the Re- 
gional Transport Authority, Jaipur by its order 
dated December 24; 1974. A revision filed by 
the petitioner, who is the existing operator of 
the aforesaid route, before the State Transport 
Appellate Tribunal, Rajasthan, Jaipur was dis- 
missed. In the present writ petition challeng- 
ing the grant of the aforesaid temporary per- 
mit to the respondent No. 3, the learned 
counsel for the petitioner has submitted that 
the Transport Authorities did not come to 
the conclusion that there was a particular 
temporary need within the meaning of S. 62 
of the Motor Vehicles Act (hereinafter referred 
to as “The Act’) and as such the grant of a 
temporary permit to the respondent No. 3 was 
invalid and void. ‘Learned counsel for the 
respondent No. 8 on the other hand argued 
that a temporary need may co-exist with per- 
manent need and placed reliance on the decl- 
sion of their Lordships of the Supreme Court 
in The Madhya Pradesh State Road Transport 
Corporation, Batragraph, Bhopal (M P.) v 
B. P. Upadhyaya, AIR 1966 SC 156. Leraned 
counse] for the petitioner however submitted 
that that may be so, but it is mot neces- 
sary in each and every case where a vacancy 
existed that a temporary need also arose simul- 
taneously. He placed relance- on Raipur 
Transport Co. Pvt. Ltd., Raipur v. Regional 
Transport Authority, Jabalpur AIR 1967 Madh 
Pra 141 in support of his submission. Learned 
counsel for the petitioner also pointed out 
that in the application for the grant of a tem- 
porary permit the respondent No. 8 stated in 
column No. 4 that the temporary permit was 
desired for the purpose of ‘to carry regular 
service, which could not be termed as a tem- 
porary need within the meaning of S. 62 of 
the Act. Reliance has been placed in support of 
this contention, upon the decision of this 
Court in Mohammed Yunus v. Regional Trans- 
port “Authority (S. B. Civil Writ Petna. No. 
1869 of 1970 decided on October 26, 1970 
(Raj) and an unreported judgment of the 
Supreme Court in Andhra Pradesh State Road 
Transport Corporation v, K. Venkataramireddy 
1970 Uf (SC) 408. 


4, I have considered the rival conten- 
-tions. From a perusal of the order of the 
Regional Transport Authority it clearly emer- 
ges that the only reason assigned by it for the 
t of a temporary permit to the Respon- 
Sent No. 3 was that there was a vacancy of 
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one permit on the route. From the mere fact 
that a vacancy existed on the route, the Re- 
gional Transport Authority arrived at the con- 
clusion that along with the permanent need 
there was also a temporary need, which was 
required to be filled in by the grant of a 
temporary permit. The State Transport Ap-, 
pellate Tribunal also expressed the same opin- 
ion and observed that a temporary need could 
be presumed to exist in the circumstances of 
the case. It was necessary before a temporary 
permit could have been granted that the Re- 
gional Transport Authority should have come 
to a firm conclusion that a temporary need 
within the meaning of one of the Clauses (a) 
to (d) of Section 62 {1) of the Act existed. 
The mere existence of a permanent need 
does not in each and every case necessarily 
lead to the conclusion that a temporary need 
also simultaneously exists on a route, although 
there is no doubt that a temporary need may 
also co-exist along with a permanent need, 
provided the circumstances lead to that con- 
clusion as held by their Lordships of the 
Supreme Court'in The Madhya Pradesh State 
Road Transport Corporation, Bairagarh, Bho- 
pal case AIR 1966 SC 156. It is difficult to 
conceive that a temporary permit may be 
granted only for the purpose of enabling a 
vehicle to ply in rotation with another vehi- 
cle already plying on a non-temporary per- 
mit on the route. In the application for the 
grant of a temporary permit, the respondent 
No. 8 mentioned that the temporary permit 
was desired by her ‘to carry regular service’ 
which does not come within any of the clauses 
of Section 62 (1) of thé Act and does not con- 
stitute a temporary need at all. 

A In Mohammed Yunus’s ease C. W. 
P. No. 1869 of 1970 D/- 26-10-1970 (Raj) 
this Court definitely took the view that mere- 
ly because there were vacancies existing on 
the route, a temporary permit could not be 
granted and that to run a regular bus service 
is not a temporary need. I respectfully agree 
with the view taken in the aforesaid case. In 
Raipur Transport Company’s case AIR 1967 
Madh Pra 141 it was held that whenever there 
ig a permanent need, a temporary need cannot 
always be presumed or implied. There must 
be some other circumstances in existence, in 
addition to the mere existence of a vacancy, 
from which the Transport Authorities may 
come to the conclusion that there was a par- 
ticular temporary need, besides there being a 
permanent need. In Andhra Pradesh State 
Road Transport Corporation’s case 1970 UJ 
(SC) 408 their Lordships of the Supreme 
Court were pleased to observe: 

“There can be no manner of doubt that 
in the absence of any purpose or reason for 
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which temporary permits were asked for the 
Regional Transport Authority should have dis- 
missed the application in limine because a 
temporary permit can be granted only if the 
` permit is required for the purpose or reason 
mentioned from (a) to (d) in Section 62 of 
Act.” 
e purpose mentioned in the application of 
the respondent No. 8 of running bus service 
is no purpose within the meaning of any of 
the clauses of Section 62 (1) of the Act and, 













thority on such an application. Moreover, the 
order of the Regional Transport Authority does 


of a vacancy, which could lead it to the con- 
clusion that a particular temporary need exi- 
sted on the route at the relevant time. The 
conclusion arrived at by the Appellate Tri- 
bunal that till the permanent vacancy was 
filled up, it was natural that a temporary need 
existed, is merely based on presumption and 


apparently erroneous and cannot be up- 
held as no particular temporary need has been 
shown to exist on the aforesaid route. 

6. The result is, that the order of the 
Regional Transport Authority, Jaipur 
dated December 24, 1974 and the 
order of the State Transport Appellate Tri- 
bunal, Rajasthan, Jaipur dated January 24, 
1074 are quashed and the temporary permit 
granted to the respondent No. 8 on the afore- 
said route is set aside. The writ petition is 
allowed as indicated above. ‘The parties are 
left to bear their own costs. 

Petition allowed. 


AIR 1976 RAJASTHAN 166 
D. P. GUPTA, J. 
Gafoor, Petitioner v. Regional Transport 
Sam Jaipur Region and others, Respon- 
ts. 


Civil Writ Petn. No. 1848 of 1975 D/- 
17-10-1975. 

(A) Motor Vehicles Act (1989), Section 
ac — Application for grant of temporary per- 

— Application disclosing purpose ‘to carry 
regular service’ — It is no purpose within 
meaning of Section 62 (1). (Para 8) 


US/AT/E276/75/MBR 
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(B) Motor Vehicles Act (1939); Section 
62 — Temporary permit — When can be 
granted. 

Merely because vacancies are caused on 
account of revision of limit of permits on a 
route and the filling of such vacancies is likely 
to take some time, it could not be held to be 
a particular temporary need, unless the R. T. 
A. also comes to the conclusion that the exist- 
ing vehicles are insufficient to meet the cur- 
rent needs of the travelling public. A tem- 
porary need may co-exist with a permanent 
need, but the mere repetition of this phrase 
by the R. T. A. cannot be held to be suffi- 
cient for the purpose of justifying the grant 
of temporary permits unless a further finding 
is also recorded by the concerned Authority 
that such a temporary need does actually exist 
on the route in question. (Para 8) 
Cases Referred: Chronological Paras 
AJR 1976 Raj 164 = 1976 WLN 15o 6 
(1975) C. W. P. No. 980 of 1975 D/- 24-7- 

1975 (Raj) 7 
AIR 1971 Raj 226 = 1970 Raj LW 515. 3 
(1970) 2 UJ (SC) 408 = (1970) 1 SCWR 

617 3, 8 
1970 Raj LW 465 = ILR (1970) 20 a4 

748 
(1970) Civil Writ Peta. No. 1869 of 1970 D/- 

96-10-1970 (Raf) : 
AIR 1957 Raj 162 = 1957 Raj LW 106 8, : 


B. L. Maheshwari, for Petitioner; R. R. 
Vyas; S. M. Mehta, for Respondents, 

OBDER:— This is a writ petition 
in the matter of grant of temporary stage car- 
riage permits on Ajmer-Sarwar via Srinagar, 
Ramsar, Debrela, Barada route (hereinafter 
referred to as ‘the route’) and it arises in the 
following circumstances:— 

Lalchand, respondent No. 2, was phil 
a temporary permit on the route by the Re- 
gional Transport Authority, Jaipur Region, 
Jaipur (hereinafter called ‘the R. T. A.) on 
June 24, 1975 and a permit was actually issu- 
ed to him in pursuance of the aforesaid grant 
on July 8, 1975. But probably he realised 
that the grant of the aforesaid temporary per- 
mit in his favour was not proper and so he 
surrendered the aforesaid temporary permit 
granted to him. On July 7, 1975 Lalchand 
submitted another application for grant of a 
temporary permit on the route, in which the 
purpose for which the permit was required 
was mentioned as ‘under Section 62 (1) (c) of 
M. V. Act to meet particular temp. need’. An 
application for grant of a terporary permit on 
the route was also submitted on Fuly 8, 1975 
by respondent No. 3 Mongusingh Dalipsingh, 


` who mentioned the purpose for which the 


temporary permit was required as to carry 
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Regular Service’, It is not disputed by the 
parties that on July 7, 1975 the R. T. A. pass- 
ed a resolution revising the existing scope of 
permits on the route from three to five per- 
mits and the number of return trips to be 
performed on the route daily was also increas- 
ed from two to four return trips per day. The 
applications for grant of temporary permits 
submitted by the respondents Nos. 2 and ’8 on 
July 7, and 2, 1975, referred to above; came 
up for consideration before the R. T. A. on 
July 8, 1975 and the R. T. A. felt that on ac- 
count of the increase in the scope of permits on 
the route there were two existing vacancies 
and that as no application for grant of non- 
tempo: stage carriage permits on the route 
was pending for consideration before it and 
the grant of non-temporary permits were likely 
to take some time in the publication of notice 
etc, there was a particular temporary need 
along with a permanent need on the route. In 
view of this decision, the R. T. A. went on 
to consider the merits of the various applica- 
tions for: grant of temporary permits and 
found that the respondents Nos. 2 and 8 were 
most suitable and granted them temporary 
permits on the route, one each, for a period 
of four months. This resolution of the R. T. 
A. is Ex. 8 on record. In pursuance of the 
aforesaid resolution, temporary permits were 
actually issued by the Secretary, R. T. A. to 
the respondents Nos. 2 and’8 on July 10, 
1975, but in those permits, the purpose for 
which they were issued was mentioned as 
‘to ply regular service on Ajmer—Sarwar via 
Ramsar, Dabrela’. 


2 The petitioner, who is an existing 
operator of the route, has filed the present 


writ petition challenging the grant of the. 


aforesaid temporary permits to the respon- 
dents Nos. 2 and 8 by the R. T. A. and the 
contention of Mr. Maheshwari, learned coun- 
sel for the petitioner, is that the grant of tem- 
porary permits to the two respondents was 
without jurisdiction as neither a particular 
temporary need within the meaning of Sec- 
tion 62 of the Motor Vehicles Act (hereinafter 
referred to as ‘the Act’) has been mentioned 
in the applications of the respondents Nos. 2 
and 8 for the grant of temporary permits, nor 
the R. T. A. came to such a conclusion, nor any 
such particular temporary need has been spe- 
cified in the temporary permits issued to the 
said respondents. by the Secretary, R. T. A, 
Jaipur. On the other hand, Mr. R. R. Vyas 
appearing for the respondent No. 2, submitted 
that the respondent No. 2 filed an application 
(Annexure R/2/1) on July 7, 1975 before the 
R. T. A along with the application form for 
grant of a temporary permit, wherein he clear- 
ly. referred to the shortage of vehicles on the 
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route for the services allowed and the need of 
maintaining the necessary services on the 
route, which constituted a particular temporary: 
need within the meaning of Section 62 (1) (c) 
of the Act and on that basis the grant of a 
temporary permit to the respondent No. 2 was 
justified. The contention of the learned coun- 
sel is that a particular temporary need co- 
existed along with a permanent need and the 
grant of temporary permit to the respondent 
No. 2 by the R. T. A., in these circumstances, 
could not be held to be unjustified. Mr. 
Mehta, appearing for respondent No. 8, how- 
ever, submitted that although the application 
of the said respondent did not disclose any 
particular temporary need, yet as the resolu- 
tion of the R. T. A. granting temporary per- 
mits to the respondents Nos. 2.and 3 gave 
valid reasons for the grant of temporary per- 
mits, it was not necessary for the Court to 
interfere with the grant of the aforesaid tem- 
porary permits to the respondents Nos. 2 and 
3. Learned counsel for both the respondents 
also submitted that there was no question of 


-lack of jurisdiction involved in the present case 


and the petitioner should have availed of an 
alternativé remedy by filing a revision petition 
before the: State Transport Appellate Tribunal 
and that the present writ petition should be 
dismissed on the sole. ground that the afore- 
said alternative remedy has not been. availed 
of by the petitioner. 


3. In respect of the aforesaid preli- 
minary objection, Mr. Vyas referred to two 


- decisions of this Court, namely Girdhari v. 


Regiona] Transport Authority 1970 Raj LW 
465 and Smt, Shakuntala Devi v. Transport Ap- 
pellate Tribunal, Jaipur 1970 Raj LW 515 = 


(AIR 1971 Raj 226). In the case of Girdhari 


it was laid down by a Division Bench of 
this Court that the remedy by way of revision 
under Section 64-A of the Act was a specific 
legal remedy and the said remedy was fully 
efficacious. Mr. Maheshwari however, drew 
my attention to the decision of their Lordships 
of the Supreme Court in Andhra Pradesh 
State Road Transport Co: ion v. K. Ven- 
kataramreddy (1970) 2 UY (SC) 408, wherein 
their Lordships have been pleased to ob- 
serve:— 

“There can be no manner of doubt that 
in the absence of any -purpose. or reason for 
which temporary permits were asked for the 
Regional Transport Authority should have dis- 
missed the application in limine because a 
temporary permit can. be granted only if the 
permit is required for the purpose or reasons 
mentioned from, (a) to (d) in Section 62 of the 
Act. In spite of every effort on the part of 
the learned counsel for the appellant to look 
fox any document which would fulfil the re- 


va 
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quirement of a valid application under Sec- 
tion 62 nothing could be shown to us which 
could indicate the purpose for which the ap- 
pellant asked for the grant of a temporary 
permit.” 
So far as the application of respondent No. 8 
Mangusingh Dalipsingh is concerned, there 
can be no doubt that the said application dis- 
closed no purpose, nor indicated any reason 
for the grant of a temporary permit, within 
the meaning of Section 62 of the Act. Under 
Section 62 of the Act, a temporary permit 
could be granted for the following pur- 
poses:— > 

(a) for the conveyance of passengers on 
special occasions such as to and from fairs 
and religious gatherings, or 

(b) for the purposes of a seasonal busi- 
ness, or 

(c) to meet a particular temporary need, 


(d) pending decision on an application 
‘for the renewal of a permit. 


The purpose for which the permit was desir- 
ed, as disclosed in the application of the res- 
pondent No. 8, which I have already referred 
to above, was to carry a regular service and 
it has not been argued before me that the 
purpose so disclosed was a purpose or reason 
sufficient for the grant of a temporary per- 
mit under Section 62 of the Act. It cannot, 
therefore, be disputed that there was no valid 
application under Section 62 of the Act, so 
far as respondent No. 8 is concerned and as 
the R. T. A. proceeded to grant a temporary 
permit to the said respondent on the basis of 
the application which was not valid applica- 
tion at all within the meaning of Section 62 
of the Act, it had certainly acted without juris- 
diction. The grant of a temporary permit 
to respondent No. 3 on the basis of such an 
application, must be held to be without juris- 
diction. It cannot, therefore, be said that the 
writ petition is not maintainable on account of 
the availability of an alternative remedy. The 
temporary permits granted to the respondents 
Nos. 2 and 8 are for a short period of four 
months and such permits are valid only upto 
November 9, 1975 and in the peculiar cir- 
cumstances of this case, it would be proper to 
decide the case on merits as well rather than 
leave the parties to pursue the ordinary re- 
medy by way of revision, which no doubt 
should have been normally availed of. More- 
over, the existence of an alternative remedy 
is not a bar to the jurisdiction of this Court 
and in view of the fact that the matter has 
been heard fully on merits as well, it would 
now be proper for this Court, in the circums- 
tances of this case, to decide the same on 
merits. 
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4. Now before dealing with the 
merits of the case, it would be proper to refer 
to three decisions of this Court which have 
been- referred to by the learned counsel for 
the parties before me and which have a bear- 
ing on the question raised in the present case. 

5. The first decision is in the case of 
Mohammed Yunus v. Regional Transport Au- 
thority Civil Writ Petn. No. 1869 of 1970 de- 
cided on 26-10-1970 (Raj). In that case the 
application for grant of a temporary permit 
mentioned the purpose for which the grant 
was asked for as ‘for plying a regular ser- 
vice’. The Regiona] Transport Authority, 
while granting a temporary permit, proceeded 
on the assumption that there were vacancies 
on the recently opened route, It was held by 
this Court that the reason given by the Re- 
gional Transport Authority did not fall within 
the purview of Section 62 (1) of the Act. It 
was observed by Hon’ble Shinghal J. (now 
Chief Justice) in the aforesaid case:— 

“At any rate, there is nothing in the 

aforesaid order of the Regional Transport Au- 
thority to show that it granted a temporary 
permit to respondent Alam Ali Khan for any 
of the reasons or in any of the circumstances 
stated in clause, (1) of sub-section (2) of Sec- 
tion 62 of the Act.” 
It was observed in that case that mere exist- 
ence of vacancies on a route did not constitute 
a particular temporary need within the mean- 
ing of Section 62 of the Act. 

6. In M/s. Shrikishan Sayardevi v. 
The State Transport Appellate Tribunal, Jai- 
pur Civil Writ Peto. No. 817 of 1975, 
decided on 5-8-1975 = (reported in 
AIR 1976 Raj 164) a temporary permit was 
desired for the: purpose of ‘to carry regular ser- 
vice’. Following the decision of this Court in 
Mohammed Yunus’s case, it was held that the 
purpose of running regular bus service was no 
purpose within the meaning of any of the 
clauses of Section 62 (1) of the Act and no 
temporary permit could be granted by the 
Regional Transport Authority on such an ap- 
plication. It was also held that the mere exi- 
stence of a vacancy on the route’ could not 
lead the Regiona] Transport Authority to the 
conclusion that there was a particular tem- 
porary need and merely because the filling 
up of a permanent vacancy was likely to take 
some time, there could be no presumption 
that a temporary need existed, f 


7. Then in the case of Jagdish Prasad 
v. State Transport Appellate Tribunal Civil 
Writ Peto. No. 980 of 1975 decided on 24-7- 
1975 (Raj) it was held by Hon'ble Joshi J. 
that merely making a mention in the applica- 
tion for grant of a temporary permit that such 
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a permit was sought for a temporary need 
under Section 62 (1) (c) of the Act was not 
sufficient for constituting a particular tem- 
porary need. It was observed in the afore- 
said case: 

“No particulars of temporary need have 
been given by the aforesaid respondents. The 
purpose shown is nothing but vague without 
specifying the particular temporary need 
which is postulated under Section 62 (1) (c) 
of the Act. The words ‘to meet a particular 
temporary need’ occurring in Section 62 (1) 
(c) have great significance. A particular tem- 
porary need implies a specific need for which 
temporary permit is asked for.” 

It was further observed in that case:— 

-“But at the same time it is obligatory for 
the applicant to specify the temporary need 
by giving necessary particulars so as to bring 
his case under section 62 (1) (c) of the Act 
by placing all materials necessary for invoking 
powers under Section 62 (1) (c) of the Act.” 


8. Now the facts of the present case 
would have to be examined in the light of 
the aforesaid decisions. So far as the case of 
Mangusingh Dalipsingh is concerned, I have 
‘lalready observed above that his application 
for grant of a temporary permit disclosed the 
purpose for which the permit was required 
as ‘to carry regular service’ and as held in 
the case of Mohammed Yunus and M/s. 
Shrikishan Sayardevi, it is no purpose within 
the meaning of Section 62 (1) of the Act. As 
a matter of fact, such an application should 
have been dismissed in limine as observed 
by their Lordships of the Supreme Court in 
the Andhra Pradesh Road Transport Corpora- 
tion case (1970) 2 U. J. (SC) 408 and the 
R. T. A. acted wholly without jurisdic- 
tin in granting a permit on the 
basis of such an application, which did 
not disclose a proper or lawful purpose or 
reason for the grant of a temporary permit 
in accordance with the provisions of Sec- 
tion 62 (1) of the Act. In respect of respon- 
dent Lalchand it may be observed that his 
application for grant of a temporary permit 
mentioned the reason or purpose for which 
the permit was required as “under Section 62 
(1) (c) of M. V. Act to meet particular temp. 
need” and obviously that also does not meet 
the requirements of the provisions of law as 
has been laid down by this Court in Jagdish 
Prasad’s case. However, Mr. Vyas relied upon 
the application (Annexure R 2/1), which is 
gaid to have been submitted by the respondent 
No. 2 along with the application form for 
grant of a temporary permit and in that ap- 
plication it was disclosed that there was short- 
age of vehicles on the route for the services 
allowed. Thus it was suggested that there 
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was a particular temporary need to maintain 
the necessary services on the route. But from 
the order of the R. T. A. (Annexure-3) it does 
not appear to be the ground for which tem- 
porary permits were granted on the route by 
the said Authority. The R. T. A. has not 
taken into consideration the question of short- 
age of vehicles for the purpose of maintain- 
ing the existing services on the route. As a 
matter of fact, the reason given by the R.T. 
A. is that the scope of permits on the route 
has been revised and two vacancies exist on 
the route on account of the revision of limit 
of permits and the filling of permanent vacan- 
cies was likely to take some time. As held by 
this Court repeatedly that merely because 












it could not be held to be a particular tem- 
porary need, unless the R. T. A. also came 
to the conclusion that the existing vehicles 
were insufficient to meet the current needs o 
the travelling public. There is no doubt that 
a temporary need may co-exist with a perman- 
ent need, but the mere repetition of this phrase 
by the R. T. A. cannot be held to be sufficient 
for the purpose of justifying the grant of tem- 
porary permits on the route under Section 62 
(1) (c) of the Act to the two respondents, 
unless a further finding was also recorded by 
the concerned Authority that such a temporary 
need did actually exist on the route in ques- 
tion. Learned counsel for the respondents 
placed reliance upon the decision of this 
Court in Jairamdas v. Regional Transport Au- 
thority AIR 1957 Raj 162. However, in that 
case there was a shortage of necessary number 
of vehicles to maintain the existing services 
on that route and it appears that a non-tem- 
porary permit of the petitioner in that case 
was cancelled earlier on account of his failure 
to produce a vehicle’ of the requisite model 
and in the vacancy thus created in the exist- 
ing number of permits, a temporary permit 
was granted. 


9. In Jagdish Prasad’s case it was ob- 
served that in Jai Ram Dass case 
(AIR 1957 Raj 162) the existence 
of a temporary need was established and 
on that ground the aforesaid case was distin- 
guished. In the present case, I do not find 
that the Regiona] Transport Authority has 
come to a definite conclusion that the exist- 
ence of a particular temporary need within 
the meaning of Section 62 (1) (c) of the Act 
was established. Merely because a temporary 
need may co-exist with a permanent need, it 
could not lead to the conclusion that when- 
ever there is a permanent need a temporary 
need should always be presumed to exist as 
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well. There can be no such presumption in 
law, but facts must be ascertained by the R. 
T. A. and reasons must be given by that Au- 
thority, if it came to the conclusion that a 
particular temporary need did also exist along 
with the permanent need. Merely because 
filling of permanent vacancies, which were 
caused not on account of cancellation of exist- 
ing permits or the discontinuance of existing 
services, but on account of the increase in 
the limit of permits on the route, was likely 
to take some time, it cannot be the basis for 
holding that a particular temporary need exist- 
ed. In these circumstances, I am of the view 
that the grant of temporary permits to the 
respondents Nos. 2 and 3 was not justified and 
the conclusion of the R. T. A. that because 
the scope of perniits on the route has been im- 
creased and two more permanent permits will 
have to be granted and, therefore, a particular 
temporary need existed is merely based on 
conjecture and not on facts placed before and 
‘considered by that Authority. 

10. In the result the writ petition is 
allowed. ‘The order of the Regional Trans- 
port Authority, [aipur dated July 8, 1975 is 
quashed and the impugned permits granted 
to the respondents Nos, 2 and 8 are set aside. 
However, in the circumstances of the case, 
the parties are left to bear their own costs. 

Petition allowed. 
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Gram Panchayat, Barwa, Petitioner v. 
Addl. Colector, Pali, Respondent, 

Civil Writ Petn. No. 954 of 1974, D/- 
7-8-1975. = l 

. (A) Rajasthan Panchayat Act (2ł} of 

1958), Sections 26 (1) (ii); 26-A; 27 (1) and 
27-A — Grampanchayat order directing re- 
moval of encroachment — Non-complian 
— Order of Grampanchayat imposing fine — 
Order whether revisable under Section 27-A 
or appealable under Section 26-A. . 

Where some persons were ordered by the 
Grampanchayat to remove encroachment on 
public way and on their failure to comply also 
ordered imposition of fine and the. question 
was whether the order was revisable under 
Section 27-A, it was held that the order in 
question was a composite order under Sec- 
tion 26 (1) Gi) and 27 (1) and was appealable 
under Section 26-A: Merely because a com- 
posite order was passed directing removal of 
encroachment and also imposing fine the order 
wag not taken out of the purview of Section 
98 and was appealable under Section 26-A. 


FS/GS/C147/75/MNT 


ce 
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It could not be contended that because the 
order imposing fine was an administrative one 
and because it was a part of the composite 
order the whole order became revisable under 
Section 27-A and not appealable under Sec- 
- tion 26-A. Order passed in revision by the 
Additional Collector was held without furisdic- 
tion. ; s (Paras 9, 10, 11) 

N. M. Singhvi, for Petitioner; M. C. 
Bhoot, for Nos. 2 and-3 and S. D. Rajpurohit 
(for No. 3), for Respondent. 

ORDEB:— This petiton under Arti- 
cle 226 of the Constitution of India has been 
directed against the order of the Addl. Col- 
lector, Pali dated 8/2/1974 marked Ex. 26 
(at pages 75 to 88 of the paper book). The 
validity of the order has been challenged on 
the ground that the Addl. Collector had no 
jurisdiction to entertain the revision petition 
filed by the non-petitioner No. 3 Shri Satya- 
deo, from the orders of the Gram Panchayat, 
Barwa dated 18/3/1978, 23/8/1972 and 80th 
March, 1972 marked Ex. 8, Ex. 7 and Ex. 9 
respectively. 


EE-S In order to appreciate the point 
canvassed before me, it would be proper to 
stata a few relevant facts, On receiving a com- 
plaint from some villagers that the non-pett- 
toners Nos. 2 and 8, who are father and son, 
have encroached upon a part of the public 
way, the Gram Panchayat, issued a notice 
dated 16/8/72 to the non-petitioner No. 2, to 
show cause why the encroachment be not re- 
moved, and fixed the case on March 18, 1972. 
The petitioner’s case is that since the non- 
petitioner No. 2 did not appear in response 
to the notice issued by it, the petitioner direct- 
ed the non-petitioners Nos. 2 and 8 to stop the 
construction which they were raising on a 
part of the public way, and to remove the 
encroachment already made, by a certain date 
failing which the Panchayat would do so at 
his cost. The Panchayat also directed that a 
penalty of Re. 1/- per day may be imposed 
upon the non-petitioners til compliance re- 
port was made. Notice Ex. 6 dated 18/3/78 
was issued to the non-petitioner No. 2 Jasraj 
in pursuance of the said resolution. The Paw 
chayat again took up this matter in its meeting 
held on 12/8/72, and observed that the 
non-petitioner No. 2 was continuing construc- 
tion in spite of notice, and was bent upon em- 
croaching upon the public way, and there- 
fore the Panchayat decided to seek help from 
the: police for implementation of its order. By 
another order dated 80th March, 1972 Ex. 9, 
the Panchayat held that the non-petitioners 
Nos. 2 and 8 had encroached upon public way 
to the extent of 15 east to west and ? 9” 
north to south, and thereby had obstructed the 
„passage. It further directed: that the Pan- 
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chayat may itself employ labour and get the 
encroachment removed, and that the cost of 
remoyal be recovered from the said non-peti- 
3. Aggrieved by the aforesaid three 
orders of the Panchayat dated 18/8/72 (Ex. 
8), 28 March, 1972 (Ex. 7) and 80 March, 
1972 (Ex. 9). Non-petitioner No. 8 filed a re- 
vision petition before the Addl. Collector, 
Pali on 15/4/72, a copy of which has been 
placed on the record, and marked Ex. 16. 
The non-petitioners Nos. 2 and 8 also filed an 
appeal before the Panchayat Samiti, Pali from 
the aforesaid orders of the Panchayat. Copy 
of the grounds of appeal filed before the Pan- 
chayat Samiti is marked Ex. 14. An objection 
was taken by the petitioner Gram Panchayat 
' before the Additional Collector that no revi- 
sion application Jay from the orders of the 
Panchayat Ex. 8, Ex. 7 and Ex. 9, as the same 
were appealable. It appears that the revision 
` application remained pending for a long time, 
and the counsel for the petitioner stopped put- 
ting in appearance after 11/12/1972, with the 
result that after hearing arguments of non- 
petitioner No. 8 only, the Additional Collec- 
tor, by his order dated 8/2/1974 (Ex. 26) 
set aside the orders of the Gram Panchayat, 
. and directed the Panchayat to restore the 
material belonging to the petitioners which 
' was taken away by the petitioner at the time 
of removal of the alleged obstruction from 
the way. It has been urged that the im- 
pugned orders of the Panchayat are appealable 
under Sections 26-A and 27 of the Rajasthan 
Panchayat Act, 1958, (which will hereinafter 
be called as the Act), as these orders do not 
. fall under any of the clauses (a), (b) and (c) 
of Section 27-A which provides for revision. 
On the other hand, Mr. Satyadeo Rajpurohit, 
who is himself non-petitioner No. 8, has argu- 
ed that a revision petition did lie from the 
orders of the Panchayat under Section 27-A 
(c) of the Act. 

4, After having heard the learned 
counsel for the petitioner and Mr. Rajpurohit, 
and after perusal of the relevant record, I 


have come to the conclusion that this writ- 


petition must be allowed on the short point 
that the Additional Collector had no jurisdic- 
tion to entertain revision petition from the 
aforesaid orders of the Panchayat, which were 
appealable, and against which an appeal had, 
' in fact, been filed. I shall now state the re- 
asons in support of my conclusion. 

5. There is no denying the fact that 
- the order dated 18/8/1972, whereby the Pan- 
chayat had given a finding that the public 
way had been encroached upon by the non- 
petitioners Nos. 2 and 8, and thata notice be 
issued to them to remove the encroachment, 
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- of the Panchayat passed under this 


[Prs. 2-9] Raj. 171 


clearly fell within the ambit of Section 26 (1) 
(ii), which reads as under:— 
“Section 26. Administrative powers of 


` Panchayat:— 


(1) A Panchayat shall have power to do 
all acts necessary for and incidental to the 
execution of its duties and in particular and 
without prejudice to the generality of the 
foregoing provision shall have power, by 
notice in writing:— 

(i) ssi ewets i hanes aad 3 aE Dei 

(i) to require the owner or occupier of 
any building to remove any encroachment on 
a public way or drain;” 

6. An order requiring the owner or 
occupier of any building to remove any en- 
croachment on a public way, is clearly appeal- 
able under Section 26-A, which reads as 
under:—- 

“Section 26-A. Appeal from orders of 
Panchayats under Chapter II:— Any person 
aggrieved by any order or direction of a Pan- 
chayat under this Chapter or under any rule 
or bye-laws made thereunder may appeal from 
such order or direction to the Panchayat 
Samiti having jurisdiction within 80 days from 
the date of such order or direction exclusive 


‘of the time requisite for obtaining a copy 
thereof.” 


7. Section 27 of the Act confers 
power on the Panchayat to impose fine in ad- 
ministrative cases. It runs as follows:— 

_ Section 27: Power to fine in administra- 
tive cases: (1) Any person who disobeys a 
general regulation or special order under the 
foregoing provisions of this chapter may be 
punished by the Panchayat with fine which 
may extend to fifteen rupees and if the dis- 
obedience is a continuing one, with a further 
fine which may extend to one rupee for every 


day after the first, during which the disobedi- 
ence continues. 


(4) Any person aggrieved by 
section 
may, within thirty days from: the date of such 
order exclusive of the. time requisite for ob- 
taining copy thereof, appeal therefrom to the 
Panchayat Samiti having jurisdiction and the 
provisions of sub-sections (2), (8) and (4) of 
Section 26A shall apply.” 

8. Tt is conceded by Mr: Rafpurohit, 


‘and in my opinion rightly, that an order by 


the Panchayat imposing fine is appealable 
under Sub-section (4), as reproduced above. 
9. There is no denying the fact that 
the orders of the Panchayat Ex. 3, Ex. 7 and 
Ex. 9 are composite orders passed under Sec- 
tion 26 (1) (ii) and Section 27 (i), and, are, 
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therefore, appealable. This. position is not dis- 
puted by Mr. Rajpurohit. In fact, Mr. Rajpuro- 
hit has filed an appeal before the Panchayat 
Samiti against these orders, and that is ad- 
mittedly still pending. His contention is that 
he had concurrent remedy by way of appeal 
as well as revision, and he availed of the 
` latter first by filing a revision petition two 
days before he filed the appeal. He further 
contends that the Additional Collector had 
jurisdiction to entertain the revision applica- 
tion and decide it under Clause (c) of Sec- 
tion 27-A. 


10. Section 27-A, inter alia, provides 
that the State Government may, for the pur 
pose of satisfying itself as to the correctness, 
legality and propriety of any order passed 
under this Act in administrative matters by a 
‘ Panchayat from which no appeal lies under 
S. 26-A, Cl. (c) call for and examine the con- 
nected records ‘and may confirm, vary or res- 
cind such order. The argument of Mr. Rajpuro- 
hit is that as soon as the Panchayat passed the 
order of fine, the order ceased to be appeal- 
able under Section 26-A, and, therefore, revi- 
sion lay to the State Government. I am, how- 
ever, unable to accept this contention. Merely 
because a composite order was passed where- 
by the Panchayat directed removal of en- 
croachment, and also imposed a fine on ac- 
count of the alleged failure on the part of the 
owner of the building to comply with its 
order, the order is not taken out of the pur- 
view of Section 26. The Scheme of the Act 
seems to be that in the first instance under 
Section 26, the Panchayat may direct the 
owner or occupier of any building to remove 
any encroachment on the public way or drain, 
and it may grant time to such person to carry 
out the order and if such person disobeys the 
order then he may be punished by the Pan- 
chayat with fine which may extend to Rupees 
15/- and if the disobedience is a continuing 
one, the Panchayat may impose further fine 
which may extend to Re. 1/- for every day 
during which disobedience continues. It is, 
however, important to note that an order im- 
posing fine is appealable under Section 27 (4). 
In the present case, it appears that by a com- 
posite order encroachment was ordered to 
be removed and fine was also imposed in 
case of disobedience. I do not wish to com- 
ment on the merits of the Panchayat’s orders 
in any way. All that I wish to point out is 
that the order of the Panchayat dated 18/3/ 
1972 whereby encroachment was ordered to 
be removed and fine imposed, was appeala- 
ble, and the orders Ex. 7 and Ex. 9 passed 
later on were only in the course of execution 
and implementation of the order dated 
18/8/1972. The contention of Mr. Rajpuro- 
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hit that the Panchayat’s order dated 18/3/72 
did not fall under Section 26-A, as a part of 
it comes under Section 27 (4), and, therefore, 
the order is. revisable, is, in my opinion not 
well founded. What Mr. Rajpurohit seeks to 
argue is that on account of imposition of the 
fine, the order fell within the purview of Sec- 
tion 27 (4), and since it is mentioned in Clause 
(c) of Section 27-A, that an order passed in 
administrative matters by a Panchayat, from 
which no appeal lies under Section 26-A is 
revisable, the orders in question become re- 
visable as they did not completely fall under 


‘Section 26-A. The argument is indeed in- 


genious, but is devoid of substance. Conse- 
quently, I hold that the orders Ex. 8, Ex. 7 and 
Ex. 9 were appealable and did not fall with- 
in the ambit of Section 27-A (c) of the Act. 

Il. Thcre is, yet another aspect of 
the case. If it is accepted for a moment that 
the orders of the Panchayat can be assailed by 
appeal as well as by revision petition, it would 
lead to an anomalous position inasmuch ag 
even after the revision application has been 
decided, the appellate tribunal viz. the Pan- 
chayat Samiti would be free to decide the ap- 
peal any way it likes as it has a right to do so. 
It would be open to it to take a view diffe- 
rent from the one taken by the  revisional 
authority. Thus, such an interpretation 
would, in my opinion, do incalculable mis- 
chief, It is also trite that revision is a dis- 
cretionary remedy, and the revisional autho- 
rity ordinarily could not interfere where there 
is a right of appeal, whereas appeal is a 
matter of right. Looked at from any angle, 
there is no escape from the conclusion thal 
the Addl. Collector had no jurisdiction, and 
not the least justification for entertaining the 
revision application by the non-petitioner No. 
8 and deciding the same. 


12. Mr. Rajpurohit has also argued. 
that this Court should not interfere with the 
impugned order of the Addl. Collector in ex- 
ercise of extraordinary furisdiction as the 
petitioner has misrepresented certain facts, and 
is also guilty of suppressing material facts. 
However, after hearing him, I am satisfied 
that there is no such misrepresentation of 
facts, or suppression of material facts, as may 
disentitle the petitioner to invoke the writ 
jurisdiction of this Court. Moreover, the ` 
question involved is one of inherent lack of 
jurisdiction. I am convinced that the peti- 
tioner is not guilty of any fraud or suppres- 
sion, or mois-statement of material facts. 

18. The result is that I allow this 
writ petition, set aside the impugned order 
of the Addl. Collector dated 8/2/1974, and 
direct the Panchayat Samiti, Bali to proceed 
with the hearing of the appeal, and dispose 
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it of in accordance with law. No order as to 
costs of this petition. 
Petition allowed. 
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V. P. TYAGI AG. C. J. AND 
M. L. JAIN J. 

The United India Fire and General In- 
surance Co. Ltd. and another, Appellants v. 
Mst. Sayar Kanwar and others, Respondents. 

© Civil Misc. Appeal Nos. 149 to 151, 156 
to 158 and Civil Revn. Nos. 421 and 469 of 
1972, D/- 6-4-1976°. 

(A) Civil P. C. (1908), Section 115 — 
Claims Tribunal under Motor Vehicles Act is 
not a Comt subordinate to High Court — 
Revision under Section 115 against order of 
Claims Tribunal not maintainable — Revision 
petition treated as petition under Article 227 
of the Constitution. AIR 1974 Raj 55, Rel 
on, (Para 11) 

(B) Motor Vehicles Act (1989), Section 
110-B —- Compensation — Proof — Expenses 
need not be supported by any bills and 
vouchers. AIR 1968 Ker 315, Rel. on. 

(Para 20) 

(C) Motor Vehicles Act (1939), Section 
110-B — Compensation — Proof, 

In fixing quantum of compensation in 
accident cases there is bound to be some ele- 
ment of arbitrariness because after certain 
salient features are indicated, the matter would 
normally be left to the tribunal to take a 
reasonable view of the facts and come to fix 
the quantum of compensation. Once such an 
amount is determined, unless a positive basis 
is indicated to refute such quantification, it 
would not be proper to interfere with the 
quantum determined by the Tribunal. AIR 
1968 Ker 315 and 1972 Acc CJ 158 (Orissa) 
and AIR 1970 Mys 13, Rel. on. (Para 24) 

(D) Motor Vehicles Act (1939), Section 
110-B — Compensation — Award by Triba- 
na] — Interference by High Court. | 


. The High Court should not interfere in 
the quantification of damages awarded by 
the Tribunal unless it feels that they are too 
high or too low i. e. they are not in pro- 
portion to the loss or injury caused or unless 
there is some error in principle or in approach 
adopted by the Tribunal below. Case law 
discussed. (Para 37) 

(E) Motor Vehicles Act (1939), Section 
110-B — Compensation — Contributory 


*(Against Order of T. C. Bhagat, Member, 
M. A. C. T., Bhilwara in C. M. C. Nos. 
26 to 29 of 1967 D/- 30-5-1972). 
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negligence — Apportionment of Hability — 
Point not raised before Tribunal — If appor- 
tionment was called for under the law and 
the lower Court failed to do so, the appellate 
Court is certainly entitled to rectify the mis- 
take. (Para 39) 

(F) Motor Vehicles Act (1989), Section 
110-B — Compensation — Apportionment of 
liability. 

Under Section 110-B the Tribunal] is re- 
quired to determine the amount of compensa- 
tion which appears it to be just and to speci- 
fy the person or persons to whom compensa- ` 
tion shall be paid specifying the amount which 
shall be paid by the insurer. Where the negli- 
gence of the claimant injured or the deceased 
also contributes to the happening of the acci- 
dent, the amount of compensation that the res- 
pondent will be required to pay shall be in 
proportion to the volume of his fault or negt- 
gence, but where a person is injured or dies 
in an accident which occurs not on account 
of his negligence but because the drivers of the 
colliding vehicles were negligent, the clat 
mants are entitled to damages jointly and 
severally from the negligent respondents. In 
that event, it is no concern of the Tribunal to 
apportion the damages between them. 

(Paras 48, 49) 

(G) Motor Vehicles Act (1939), Sections 
110-B; 95; 96 — Compensation — Liability of 
insurer — Third party risks, 

The insurer is not required to cover any 
lability in respect of passenger carried in a 
vehicle not run for hire or reward, but the 
insurer can, by contract, extend its liability in 
any respect beyond the requirements of the 
Act and also safeguard its interest fully by 
providing a term in the policy that it 
shall be entitled to take over the defence both 
on its behalf and on behalf of the insured 
even on grounds other than those limited by 
the Act. The effect of Section 96 is that the 
Tribunal can cast upon the insurer a liability 
only to the extent which is permissible under 
Section 95 of the Act. The words 
‘Court’, ‘judgment’ and ‘decree’ in Section 96 
do not refer to a Hability of the insurer only 
when a decree is given under judgment of 
court of civil jurisdiction. The word ‘cour?’ 
includes “Tribunal, the “Decree” and “Judg- 
ment” include an award or judgment of the 
Tribunal. Although Section 96 has not been 
suitably amended, yet whenever a Claims 
Tribunal is set up for any area, the word 
‘court’ occurring in Section 96 must be in- 
terpreted to mean Claims ‘Tribunal. The 
Viability of the Insurer cannot exceed the one 
which has been imposed upon it by Section 
95. AIR 1959 SC 188] and AIR 1971 SC 
1624, Rel. on, {Paras 56, 74, 75) 
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AIR 1974 Punj 54 45, 69 
AIR 1974 Raj 55 = 1974 Raj LWZ 1l 
1974 Acc CJ 88 (CA) 44 
1974 Ace CJ 461 (Malasia) 40 
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148 48 
(1935) 1 KB 854 = 104 LJ KB 199 35 


H. M. Parekh, for United India Fire and 
General Insurance Co. A. L. Mehta for Aya 
Singh; D. S. Shishodia, for Mst. Sayar Kanwar 
and her minors. 


JAIN, J.:— We will dispose of these six 
appeals and two revisions by this single judg- 
ment. 

A An Accident involving two motor 
vehicles took place on 14-5-1967 at 7.00 p. m. 
near village Kamalpura on the Bhilwara-Shah- 
pura Road. Passenger bus No. RJE 6-53 was 
coming from Kota Side, while Jeep No-RJE 
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723 was going from Bhilwara in the opposite 
direction. Both the vehicles collided giving 
rise to 4 claim petitions Nos. 26/67, 27/67, 
28/67 and 29/67, which were filed before the 
Motor Accidents Claims Tribunal, Bhilwara. 

3. The bus was owned by Aaya Singh 
and was insured with New Great. Insurance 
Company of India Ltd, It was being driven 
by Panna Lal. The bus’ had no permit, yet 
it was carrying a marriage party from Kota 
to Bhilwara. The marriage party was of 
Sub-Inspector Bahadur Singh of Bhilwara. 
The jeep was owned by Bhagwan Swaroop 
and: insured with the Vulcan Insurance Co., 
Ltd. It was being driven by Shakoor Pinara. 
The Jeep was carrying Chandan Singh, Bagh 
Singh, Raj Kanwar, Anand Kanwar and 
Shaitan Singh. The owners and insurers of 
both the vehicles blamed each other for the ` 
accident. 

4 Chandan Singh filed the petition 
No. 26/67 that he was occupying a: seat in 
the jeep. The accident took place on ac- 
count of the negligence of the drivers of both 
the vehicles. He received four injuries and 
claimed Rs. 50,000/- as compensation, The 
Vulcan Insurance Company’s contention was 
that they had not covered the risk of a pass- 
enger travelling in a private jeep. The learn- 
ed Tribunal-held that the accident occurred 


_on account of the negligence of both the 


drivers and awarded: a total sum of Rupees 
15,000/- to Chandan Singh, against the 
owners of the bus and jeep and their insurers, 
but it limited the liability of the New Great 
Insurance Co. to Rs. 8,000/- only. 

5. In the claim petition No. 27/67 
filed on behalf of Shaitan Singh, who was also 
travelling in the jeep, the claim was for 
Rs. 2,000/-. Shaitan Singh is a minor child 
and son of Chandan Singh. He had suffered 
a fracture in the left lower jaw. The learned 
Tribunal awarded to him Rs. 1,000/- as gene- 
ral damages for physical and mental pain, 

6. Claim petition No. 28/67, was 
filed on behalf of the widow Sayar Kanwar 
and minor sons of deceased Bagh Singh, who 
was travelling in the jeep and died. The 
claim was for Rs. 80,500/-. The learned Tri- 
bunal awarded Rs. 17,200/- in favour of the 
applicants and against the owners and insurers 
but it fixed the liability of the New Great In- 
surance Co., at Rs. 10,000/-. 

7 The claim petition No. 20/67 was 
filed by Mst. Raj Kanwar for a compensation 
of Rs. 2,500/- for the injuries sustained by 
her. She was travelling in the jeep. The 
learned Tribunal awarded Rs. 2,500/- to her 
against the owners and insurers but limited 
the liability of the New Great Insurance Com- 
pany to Rs. 1,600/- only. 
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8. ‘Thus, the total amount awarded 
was Rs. 25,700/- out of which Rs. 20,000/- 
were specified to be paid by the New Great 
Insurance -Co., insurer of the bus, 

9. It appears that the New Great 
Insurance Company has deposited the amount 
for the payment of the claimants. But the 
Vulcan Insurance Co. which is now vested 
in the United India Fire and Genera] In- 
surance Co. Ltd. and Aaya Singh have chal- 
lenged the award. 

10. Appeals Nos. 156, 157, 158 of 
1972 and Revision No. 469/72 are by Aaya 
Singh the owner of the Bus. Appeal Nos. 149, 
150, 151 of 1972 and Revision No. 421/72 are 
by Messrs. United India Fire and General 
Insurance Co. Ltd. 


11. The learned counsel for the re- 
visioners submitted that if no revision is per- 
missible under Section 115 of the C. P: C. 
against the Tribunal, then the two revisions 
may be treated as applications under Article 
927. of the Constitution. ReHance was placed 
upon Laxmi Narain Misra v. Kailash Narain 
Gupta 1974 Raj LW 7 = (AIR 1974 Raj 
55) and Calcutta Chemical Co. Ltd. v. D. K. 
Barman, AIR 1969 Pat 371. In the Rajas- 






are under Section 115 of the C. P. C. 
der Article 227 of the Constitution. Jn 


Whose negligence? 

12. The learned Tribunaľs findings, 
as pointed out earlier, are that the accident 
took e on account of the negligence’ of 
the drivers of both the vehicles. The learned 
counsel appearing for the appellant bus owner 
Aaya Singh has submitted that the findings of 
the learned Tribunal are contrary to record. 
All the three claim petitions stated that both 
the vehicles were being driven very fast and 
when the driver of the bus was negotiating 
the bend at Kamalpura, he did not care to 
slow down the vehicle with the result that 
the bus left its side and came to the right 
side. The jeep which was coming on its cor- 
rect side also left it and moved to its right 
side. In this attempt, the left front portion 


of the bus and left front portion of the jeep - 


dashed ‘against each other. ‘In these cir- 
cumstances, the learned Tribunal, urged the 
learned counsel, should have held that the ac- 
cident was not caused on account of any rash 
- and negligent act on the part of the bus 
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driver. He also referred us to the photo- 
graphs which were taken of the vehicle as 
found interlocked after the accident at the 
scene of occurrence. We were also taker 
through the evidence specially the portions 
which appear to indicate that the bus was not 
at fault but had to leave its side in order to 
avoid collision with the jeep coming fast from 
the front side. 


18. Chandansingh P. W. 1- deposed 
that the left front portion of both vehicles 
collided against each other and the bus had 
almost come over the jeep. With the impact 
of collision, the jeep turned its face towards 
the right side of the road. Gopendra Sharma 
P. W. 3, who is a Mechanical Inspector and 
who had examined the vehicles as they stood 
on the scene of occurrence, deposed that the 
bus was about 8’ away from the jeep. The 
front brake of the jeep was out of order. It 
had no hand brake. He did not find any tyre 
marks on the road. In his inspection memo 
Ex. Al, he has stated that the left front portion 
of the jeep was damaged; head light, mud- 
guard, wind-screen, bonnet, radiator, founda- 
tion light, steering-wheel, carburettor were 
all damaged, As regards the bus, the memo 
states that the left head Hghts were broken, 
left portion of the roof had come out and 
the bumper was bent; the brackets of 

front ken, His 
opinion was that both the vehicles were 
moving at the time of the accident. Accord- 
ing to him, it was not correct to say that the 
bus was standing still at the time of occur- 
rence. 


14. 


Abdul Shakoor D. W. 1 who was 


° driving the jeep deposed that the bus was 


running at a speed of 50-60 miles an hour 
and dashed against the jeep which was com- 
ing at 5-7 miles per hour on account of the 
bend. He pulled the brake of the jeep but 
the speed of the bus could not be broken and 
it dashed against the jeep and pushed it 
10-1% backwards. He denied that the bus 
dashed against the left side of the jeep, rather 
he asserted that it dashed against the front 
side of the jeep. Rameshwarlal D. W. 2 
was the Station House Officer, Banera who 
registered a case under Sections 279 and 337 
oe A GRET ce. His im- 
pression H} j dashed against 
ths lett aida al the Bas cad tho eas ace cc 
the wrong side. Gajraj Singh D. W. 3 depos- 
ed that there was a bridge ahead at the place 
` of occurrence and there was not much of a 
curve. He was travelling in the bus itself. Ac- 
cording to Mohammed Omar D. W. 4 the bus 
had almost stopped before the jeep dashed 


t 
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This was the evidence upon 
sige the learned Tribunal held that the dri- 
ver of the bus was rash as well as negligent; 
and the contention that the bus driver was 
not negligent could have been best rebutted 
by the driver of the bus but he was not pro- 
duced. The learned Tribunal also found that 
the impact on the jeep and damage thereto 
shows that it was also in good speed. Although 
the bus might be fast but the jeep also being 
in speed, could not be stopped. The jeep tried 
to bypass the bus on the right which caused 
the accident. 


16. The learned tribunal thus, held 
that the driver of the bus as 
well as the driver of the jeep 
both were rash and negligent due to 


which the accident took place. Upon an exa- 
mination of the evidence to which we have 
referred above, we are inclined to agree with 
the facts found by the learned Tribuna} in 
this respect. The defence witnesses were try- 
ing to support their own cases. Rameshwar 
D. W. 2 and Gopendra Sharma P. W. 8 are 
not eye witnesses. But it is impossible to be- 
lieve that the bus was not at fault and had 
come to a halt when the jeep dashed against 
it- We have also examined closely the pho- 
tographs. They clearly show that both the 
vehicles must have been in speed, there was 
a head long collision and on account of its 
impact: the jeep turned its face rightwards. 
That supports the findings arrived at by the 
Tribunal. We are not impressed by any of the 
arguments so strenuously put forward by Mr. 
Mehta against the findings of the learned Tri- 
bunal and reject them. 

17. The Quantum of Compensation: 
The learned counsel Mr. Mehta then, chal- 
lenged the quantum of damages awarded by 
the learned Tribunal. 


18. In Chandan Singh’s petition 
(No. 26/67, appeal No. 157/72), the claim 
made, was as follows: 

19. Rs. 5,000/- for treatment, Rupees 
20, 000/- for permanent disability on account 
of the fractures in knee-cap and Rs. 25,000/- 
for physical gnd mental pain. 


20. The learned Tribunal however, 
allowed only Rs. 2,000/- as expenses in con- 
nection with the medical treatment, as the 
claimant had also to get a special shoe made 
on account of the damage to the knee. The 
learned counsel submits that this award is ex- 
cessive because Chandan Singh received treat- 
_ ment free in the hospital. He has produced 
no bills, nor has he kept any accounts. We 
think that these factors have already been 
taken into account by the learned Tribunal 
and that is why it reduced the claim from 
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Rs. 5,000/- to Rs. 2,000/- on account of medi- 
cal expenses. The objection therefore does 
not seem to be valid. As held in Swaraj 
Motors Private Ltd. v. T. R. Raman Pillai 
1968 Acc CJ 127 = (AIR 1968 Ker 315) ex- 
penses need not be supported by any bills 
and vouchers. 

21. On account of, the compensation 
for permanent disability, the learned Tribunal 
awarded Rs. 10,000/-; and a sum of Rupees 
800/- was awarded in respect of mental and 
physical pain. 

22. The learned counsel Mr. Mehta 
objects that this amount too was fixed arbitra- 
rily. The claimant is an ex-jagirdar, who re- 
ceived Rs. 40,000/- as compensation and earns 
about Rs. 40,000/- per year out of his 800 
bighas of land. The learned-Tribunal has 
not cared to consider that the return from the 
lands do not require any effort on his part 
and no loss of income can be said to have oc- 
curred because the knee-cap has been damag- 
ed on account of the fracture. 


23. In this connection also the learn- 
ed Tribunal relied upon Swaraj Motors Private 
Ltd. v. T. R. Raman Pillai, 1968 Ace CJ 127 

= (AIR 1968 Ker 315). In this case, there 
was a compound fracture of both the bones 
of the leg. The claimant was an advocate 
earning Rs. 500/- per month. His leg was 
shortened by 1%” and there was 90° flexion 
on: the knee and complete stiffness of the 
ankle joint and foot resulting in limping. An 
Award of Rs. 7,200/- for loss of income was 
held to be quite moderate. 

24, Another ruling relied upon by 
the learned’ Tribunal was New India General 
Insurance Co, Ltd. v. Srikanta Ghosh 1972 
Ace CJ 158 (Orissa) wherein it was observed 
that in fixing quantum of compensation in ac- 
cident cases there is bound to be some ele- 
ment of arbitrariness because after certain 
salient features are indicated, the matter 


- would normally be left to the tribunal to take 


a reasonable view of- those facts and come to 
fix the quantum of compensation. It was 
also remarked, that once such an amount is 
determined, unless a positive basis is indicat- 
ed to. refute such quantification, it would not! 
be proper to interfere with the quantum de- 
termined by the tribunal. 


25. Learned Tribunal placed’ reliance 
further upon Government of India v. Jeevraj 
Alva 1970 Ace CJ 221 = (AIR 1970 Mys 18) 
In this case an award of Rs. 2500/- was up- 
held in appeal for a compound fracture of 
fore-arm and fracture of both the bones of a 
leg of a boy. 

26. We have considered the objec- 
tions of the learned counsel Mr. Mehta but 
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we do not feel inclined to interfere with the 
amount awarded by the learned Tribunal. The 
sums of Rs. 10,000/- and Rs. 3,000/- respec- 


tively for loss of income and mental and phy- - 


sical suffering appear to us to be just mode- 
rate. 


27. In Case of Raj Kanwar’s petition 
(No. 29/67, Appeal No. 158/1972), she claim- 
ed Rs. 25,000/- but she was awarded only 
Rs. 2,500/-; Rs. 500/- in connection with the 
treatment and Rs. 2,000/- for physical and 
mental pain. Mr. Mehta submits that accord- 
ing to the statement of Chandan Singh, ex- 
penses of the medical treatment of his wife 
Raj Kanwar were included in the amount 
spent by him. She did not have to spend 
anything on medical expenses. She remained 
in a public hospital for one month. In her 
claim petition Mst. Raj Kanwar has claimed 
Rs. 3000/- as medical expenses but in her 
statement there is no evidence to show how 
much money has been spent on her medical 
treatment. The argument is that the sum of 
Rs. 500/- should not have been allowed to 
her. Here again, we find that the award made 
- by the Tribunal cannot be said, by any test, 
anything different from being moderate and 
just. 


28. In respect of claims petition of 
Shaitan Singh (No. 27/67, Revision No. 
469/72) his father and guardian Chandan 
Singh has said nothing in respect of his com- 
pensation but he was awarded Rs. 1,000/- 
as general damages for the injuries sustained 
by him. This was also challenged because 
the amount was fixed without evidence. The 
learned Tribuna] has awarded the sum after 
considering the statement of Chandan Singh 
and the doctor. We do not find any merit 
in the arguments in this respect. 


29. In case of Sayar Kanwar and her 
sons for death of Bagh Singh (Claim peti- 
tion No. 28/67 appeal No. 156/72), Rupees 
17,200/- was awarded as compensation; 
Rs. 15,000/- was awarded on account of loss 
of income, Rs. 2,000/- was allowed as com- 
pensation for agony and Rs. 200/- as expenses 
of treatment. Mr. Mehta assailed this award 
on the ground that there is no evidence re- 
garding the income of Bagh Singh. In con- 
sidering the damages in such cases, the court 
has to consider the expectancy of life, the 


income of the deceased, the amount spent on: 


family, the property which is left behind; fur- 
ther consideration should be given to the fact 
that a lump sum was being made available 
fo the legal representatives. But the learned 
Tribunal did not at all consider any of these 
factors. 
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30. Mr. Mehta rested his contention 
upon M/s. Sheikhpura Transport Co. Ltd. v. 
Northern India Transporters Insurance Co. 
Ltd., AIR 1971 SC 1624 in which the Sup- 
reme Court observed that in fixing compen- 
sation, the pecuniary losses can be ascertain- 
ed only by balancing on the: one hand, the 
losses to the claimants of the future pecuniary 
benefit, and on the other, any advantage which 
from whatever sources come to them by reason 
of the death. 


31. The second case relied upon was 
C. K. S. Iyer v. T. Kunhikuttan Nair, AIR 
1970 SC 376. It was observed therein 
that there can be no exact uniform rule for 
measuring the value of the human life and 
the measure of damages cannot be arrived at 
by -precise mathematical calculations but the 
amount recoverable depends upon the parti- 
cular facts and circumstances of each case. 
It is not sufficient for the plaintiff to prove 
that he lost by the death of the deceased a 
mere speculative possibility of pecuniary bene- 
fit. In order to succeed, it is necessary for 
him to show that he has lost a reasonable pro- 
bability of pecuniary advantage. 


32. In Union of India v. Smt. Jyoti- 
kana Bhowmick, AIR 1973 Gauhati 127, it was 
held thatin case of death, loss to dependents 
should be computed on the basis of life 
expectancy of the deceased and his net in- 
come as arrived at by reducing his personal 
expenses from -his actual income. 


33. In Smt. Chandra Jayrambhai 
Amin v. Pravin Mangaldas, AIR 1976 Guj 
142, it was observed that the court should 
ordinarily adopt method of multiplier for 
purposes of assessing compensation for the 
loss of annual dependency benefit. What the 
court is called upon to do in such cases is to 
provide compensation which is proportional - 
to the injury resulting from the death. By em- 
ploying multiplier, the court assesses a lump 
sum compensation for al] the dependents de- 
pending upon the deceased. The question as 
to how the compensation is to be apportioned 
between the different claimants cannot have 
any bearing on the question as to what should 
be the proper multiplier in the given case. 


34. Let us now see what was done 
by the learned Tribunal in this respect. 
Rs. 20,000/- were claimed as general dama- 
ges. The learned Tribunal said that looking 
to the age of the deceased, who could live 
upto 65 years and family of 5 persons to sup- 
port and looking to lump sum payment that 
would be made, Rs. 15,000/- would be deem- 
ed just and sufficient. The leamed counsel 
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for the appellant bus owner contended: with 
all the force at his command that the leamed 
Tribunal did not determine the compensation 
upon any evidence but fixed. the amount arbi- 
trarily. The learned Tribunal should have 
considered the expectancy of life and income 
of the deceased and the expenditure which 
he could have made on himself and his family, 
property left behind by him and the advan- 
tages of obtaining the amount in Jump sum. 
But the Tribunal did nothing of the kind and 
the amount awarded by the Tribunal on the 
head of. loss of damages cannot be sustgined. 
Same was the. case respecting the amounts 
allowed on account of mental agony and ex- 
penses of treatment which sums were also 
awarded without any evidence. A 


35. On the other hand, the learned 
counsel for the claimants referred 
Corporation of Madras v. Thangamal 1966 
Acc CJ 148 at p. 152 (Mad) wherein it was 
held that the court should not interfere with 
an award made by the Tribunal who tried 
the case. In this ruling reliance was placed 
upon Tayler v. Mayor Alderman and Bur- 
gesses of South Hampton (1952) CA No. 89 
according to which the Appellate Court does 
not interfere with an award by a Fudge who 
tried a case, unless, Jooking to it, it is out of 
all proportion to ‘the figure which the court 
considers the proper award. It was observed, 
“when I heard the facts of this case, I said 
to myself: ‘Good Gracious me—as low as that 
for these injuries. Giving the best considera- 
tion I can to it, it seems to me that this sum 
is too low.” In Mccarthy v. Coldair, (1951) CA 
No. 271 Denning Lf said “I think Mr. 
Everett put the test graphically and. rightly 
when he said that this court would interfere 
if it said to itself. “Good Gracious me—as high 
as that.” In Flint v. Lovell (1985) 1 KB 354 


at p. 860 Greer J. said “In order to. 


fustify reversing the ‘tral Judge on 
the question of the amount of 
damages, it will generally be necessary that 
the Court should be convinced either that the 
ee acted upon some wrong principle of 

w or that the amount awarded was so ex- 
tremely high or so very small as to. make it, 
in the judgment of this court, an entirely er- 
roneous estimate of the damage to which the 
plaintiff was entitled.” - 

' $6. In K. Go vv. Sankara 
Narayanan, 1969 Acc CJ 34 = (AIR 1968 
Mad 436) it was observed that the appellate 
Court would be loath. to interfere with the 
quantum of damages awarded by the Tribu- 
nal unless there is an. error in principle or 
the amount awarded is so unreasonable as to 
call for interference. i 
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87. We have considered the argu- 
ments of both the sides and it appears, to 
us correct to hold that this court should not 
interfere ‘in the quantification of -damages 
awarded by. the Tribunal unless it feels that 
they are too high or too low, i. e. they are 
not in proportion to the loss or injury caused 
or unless there is some error in principle or 
in approach adopted by the Tribunal below. 
In this petition only two witnesses were exa- 
mined, namely, Mst. Sayar Kanwar widow of 
the deceased and the doctor. Bagh Singh was 
injured in the head and died on 20-5-1957. 
His widow deposed that when her husband 
died, he was 40 years old. He had 80 Bighas 
of land which he ploughed himself. Now, the 
lands are cultivated through a share-cropper 
who takes away two-thirds of the produce 
The bullocks have also been sold. She spent 
about Rs. 600/- on treatment, It will be seen 
that there was not much of evidence and in 
such a case, the Tribunal had to make its 
own estimate. The Tribunal awarded Rupees 
200/- as medical expenses and Rs, 2,000/- 
towards the compensation for agony. This 
amount cannot be on the high side: by any 
test. ‘The average span of life was taken to 
be 65 years and only a sum of Rs. 10,000/- 
based on an income of Rs. 400/- or so a year 
was, allowed which we do not consider un- 
reasonable. This much amount the deceased 


~ 


must be earning and was barely necessary to ` 


maintain bis wife and four sons. No doubt 
the land is there but the tiller is gone and 
the: widow has to have it ploughed through 
an agency which takes a pretty good share. 
We do not think that in the circumstances of 
this case, the award made by the-Tribunal is 
high. at all. z . 
_ 38 We, therefore, reject all the argu- 
ments advanced against the quantum of com- 
pensation awarded by the Tribunal in all the 
petitions, ` 5 

39. Apportionment of liability; learn- 
ed counsel then, submitted that it being a 
case of contributory negligence, the Hability 
should have been apportioned between the 
respondents. The insurer of the bus has 
already paid Rs. 20,000/-. out.of the total of 
Rs. 35,710/- awarded by the Tribunal. The 
damages should be shared by the bus owner 
and the jeep owner. In respect of this point, 
the learned counsel for the respondent raised 
an objection that this point was not agitated 
before the. Tribunal nor was any alternate plea 
taken by the appellant and therefore: this 
point cannot be allowed to be raised in this 
Court. We do not think that the obfection 
should be allowed ‘to prevail because if ap- 
portionment was called for under the law and 
the learned lower court failed to do so, then, 
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ee appellate court is certainly outfed to Te- 
the mistake. - 

40. In Attorney General vo Rada 
Baskaran 1974 Acc CË 461 a case from ‘Mala- 
sia, a car was speeding fast behind a lorry 
which moved into the middle of the road and 
went towards right from centre road divider 
and came in the car’s path. The car did not 
slow down and braked hard and over-turned 
on account of its impact with the road divi- 
der. The Lorry driver was found to be neg- 
ligent to the extent of 70 per cent and the car 
driver to the extent of 80 per cent of the total 
damages. 

- Al. In State ‘of, Punjab v. Phool 
Kumari ATR 1968 Punj 125, drivers `of both 
the vehicles were responsible for the accident. 


It was held that in such cases, the liability to- 


make good the damage or loss shall be pro- 
portionate, to the degree to which each person 
was at fault. In this case 2/8rd of total com- 
pensation was made payable by the Punjab 
State on behalf of the Punjab Roadways and 
the balance was to be paid by the insurers 
on behalf of the owner, of the truck. 

. 42, In Lang v. London Transport Ex- 
ecutive (1959) 3 All ER 609 the facts were 
that the possibility of the danger was reason- 
ably apparent and ‘the bus driver was negli- 
gent in not ‘taking the precaution of looking 
at the traffic in the side road as he approcah- 
ed it to see’ whether the solo motor cycle was 
still moving at twenty miles an hour and ob 
viously intending to cross the major road; the 
motor cycle driver however was much more 
responsible for the accident than the bus dri- 
ver. .The responsibility was apportioned as 
a/sed to Lane. and 1/8rd to the defendants. 


43. In Varada Reddy v. M/s. Susee- 
lamma 1974’ Acc CJ 31 (Andh Pra) the court 
apportioned the liability between motor bicy- 
cle and the bus driver in the ratio 1:3 where 
the bus driver was also found guilty of negli- 
gence, 

44. In Rouse v. Squires 1974 Acc CJ 
88 (CA) an English case, a lorry. skidded and 
obstructed the motor way in jack-knife posi- 
tion R. came to help. Another lorry. coming 
behind stopped with head light on. The third 
lorry came following at a very fast speed, col- 
lided with the lorry standing ahead in its 
rear portion pushed it fever and knocked R 
to death. The lability in the ratio of 3:1 was 
apportioned between the drivers of the jack- 
knifed-lorry and the third lorry. 


45. To Subash Chander v. State of 
Haryana AIR 1974 Punj 54 the appellants in 


the five cases were held liable for 1/2 of the . 


compensation amount assessed on general 
principles because both the jeep driver and 
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driver of the Haryana Government - Road 
ways bus were equally at fault. 

46. On the basis of these decisions it 
was urged that the liability should be ap- 
portioned between the two vehicles. - 


47. On the other side, it was contend- 
ed that the case of State of Punjab v. Phool 
Kumari AIR 1963 Punj 125 was not follow- 
ed in Manjula Devi Bhuta v. Manjusri Raha 
1968 Acc CJ 1 (Madh Pra) wherein a distinc- 
tion was drawn between a ‘contributory neg- 
ligence’ and a ‘composite negligence. The 
contributory negligence applies solely on the 
conduct of the plaintif. It means that there 
has been an act of omission on his part, which 
has materially contributed to the damage. 
Where a person is injured without any neg- 
ligerce on his part but as a result of the 
combined effect of the negligence of two other 
persons, it is not a case of contributory negli- 
gence in that sense. It is a case of what has 
been ‘styled as composite negligence. The 
learned Judges quoted the following from 
“Pollock on Tort” at page 362: “where neg- 
ligent acts of two or more independent per- 
sons have between them caused damage to a 
third, the sufferer is not driven to apply any 
such analysis to find out whom he can sue. He 
is entitled, of course, within the limits set by 
the genera] rules as to remoteness of damage 
to sue all or any one of the negligent per- 
sons. It is rio concern of his whether there 
is any duty of contribution or indemnity as 
between those persons though in any case he 
cannot recover in the whole more than his 
whole damage. The phrase | of ‘contributory 
negligence of a third person” which;has some- 
times been used, must, therefore, be aie 
as misleading.” . 


48. Under Section 110-B - of the 
Motor Vehicles Act, 1939, the Tribunal is re- 
quired to determine the amount of compensa- 
tion which appears it to be just and to specify 
the person or persons to whom compensation 
shall be paid specifying the amount which, 
shall be paid by the insurer. The High Court 
of Madhya Pradesh held that where as a re 
sult of collision between two motor vehicles 
a passenger is injured, the Tribunal will not 
apportion the compensation in the ratio of 


‘respective negligence (apart from specifying 


the liability of the insurer). They followed the 
view taken in Krishnaswami v. Narayanan AIR 
1989 Mad 261. 


49. Upon a consideration of th 
matter, it seems to us that where the` negli- 
gence of the claimant injured or the deceased 
also contributes to the ‘happening of the ac- 
cident, the amount of compensation that, the 
respondent will be required to pay shall be 
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in proportion to the volume of his fault or 
negligence, but where a person is injured or 
dies in an accident which occurs not on ac- 
count of his negligence but because the dri- 
vers of the colliding vehicles were negligent, 
the claimants are entitled to damages jointly 
and severally from the negligent respondents. 
In that event, it is no concern of the Tribunal 
to apportion the damages between them. 
Viewed in that light, the arguments of Mr. 
Mehta do not appear relevant in this case be- 
cause the injured and the deceased in this 
case before us did not contribute to the ac- 
cident. We reject his contention. 

50. Liability of Insurer: Now, the 
United India Fire and General Insurance Co. 
Ltd., (The Vulcan Insurance Co.) contends 
that it cannot be held liable for compensation 
in relation to passengers travelling in the jeep 
which was insured with them. The argument 
can better be understood by referring briefly 
to the provisions of the Motor Vehicles Act, 
1939, in this connection which are relevant 
for this purpose. : 

' BL According to Section 94 of the 
Motor Vehicles Act, 1939, no person can use 
except as passenger or cause or allow any 
other person to use a motor vehicle in public 
place, unless there is in force in relation to 
the use of the vehicle by that person, or that 
other person, as the case may be, a policy of 
insurance complying with the requirements of 
Chapter VIJ. 


52, Section 95 inter alia provides that 
in order to comply with the requirements of 
Chapter VIII, a policy of insurance must be 
a policy which insures the person or classes 
of persons specified in the policy to the extent 
specified in sub-section (2), against any liabi- 
lity which may be incurred by him in respect 
of the death of, or bodily injury to, any per- 
son, or damage to any property of a third 
party, caused by or arising out of the use of 
the vehicle in a public place; but a policy 
shall not be required to cover liability in res- 
pect of death of or-bodily injury to persons 
being carried in or upon or entering or mount- 
ing or alighting from the vehicle at the time 
of the occurrence of the event out of which 
a claim arises, except where the vehicle is a 
vehicle in which passengers are carried for 
hire or reward, etc. It was with reference to 
this requirement that Mr. Parekh the learned 
counsel for the Vulcan Insurance Co. Ltd. 
urged that the insurers were not liable to make 
good any liability of the insured in respect of 
death of or bodily injury, to any person which 
were carried in the jeep because the vehicle 
was not plying for hire or reward. The learn- 
ed counsel also referred us to the policy dated 
25-10-1966 issued by them. 


o 
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53. The contention of Mr. Parekh is 
that though the owner of the vehicle may be 
liable for the compensation in respect of the 
passengers carried in the jeep in question, yet 
the Claims Tribunal, whether it specifies 
under Section 110-B of the said Act, the 
amount payable by the insurer or not, cannot 
make the insurer pay under Section 96 (1) 
thereof more than its liability as is stated and 
limited by Section 95 thereof. As it was not 
a vehicle in which passengers are carried for 
hire or reward, the insurer is not bound to 
cover the risk to the passengers. Nor does 
the policy mean to cover any such risk. 


54. The contention of the claimants, 
on the other hand, is that if the policy in- 
sures against all damages including those in 
respect of the passengers going in a vehicle 
which is not plied for hire or reward, as the 
policy under consideration, they contend, it 
is the duty of the Tribunal under Section 
110-B of the Motor Vehicles Act, 1939, to 
specify the amount which it has undertaken 
to pay in terms of the policy whatever be its 
extent. It cannot be and was not the inten- 
tion of the law that the claimant must come 
to the Tribunal in respect of the liabilities 
which are the minimum reguired by the Act 
to be covered and to approach a court of 


-civil jurisdiction in respect of the remaining 


liability under the policy. Indeed, the juris- 
diction of civil Courts. has been expressly 
barred by Section 110-F of the said Act which 
lays down that where any Claims Tribunal 
has been constituted for any area, no Civil 
Court has jurisdiction to entertain any ques- 
tion relating to any claim for compensation - 
which may be adjudicated upon by the Claims 
Tribunal for that area. 


* Mr. Shishodia, the learned counsel for 
the claimants, submits that the Tribunal can 
adjudicate upon all claims of compensation 
under Section 110-B which empowers the Tri- 
bunal to adjudicate upon the claims for com- 
pensation in respect of accidents involving the 
death of, or bodily injuries to, persons arising 
out of the use of motor vehicle, or damages to 
any property of a third party so arising or 
both, except where the claim for compensation 
in respect of damage to property exceeds 
Rs. 2,000/-, the claimant has an option to re- 
fer the case to the Civi] Court for adjudica- 
tion and in such cases the Claims Tribunal 
shall have no jurisdiction to entertain any 
question relating to such claim. The claim- 
ants, therefore, urged that in spite of the fact 
that the insurer is precluded from raising de- 
fences other than those available to it under 
Section 96 of the Motor Vehicles Act, all 
claims under which the insurer has bound 
itself in terms of the policy is required to be 
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adjudicated upon by the claims Tribunal and 
not by a Civil Court, 


55. Mr. Parekh, the learned counsel 
for insurer, contended vehemently firstly, that 
the limits of insurer’s liability have been pre- 
scribed under sub-section (2) of Section 95 
which would not otherwise hive been so 
prescribed if the matter was left to be govern- 
ed only by the terms of the policy; and se- 
condly, it is not even necessary under the law 
to implead an insurer as a defendant and 
where the insurer is impleaded or applies for 
being made a party, then it cannot avoid the 
policy on any ground other than those stated 
in sub-section (2) of Section 96 of the Act, 
vide sub-section (6) thereof and is bound to 
make payment to the person entitled to the 
benefit of the decree, of any sum not exceed- 
ing the sum assured, payable thereunder. This 
is so because the claimant is not a party to 
‘the contract of insurance and he is merely 
a statutory beneficiary. The Tribunal cannot 
award to him as against the insurer anything 
more than what the statute allows. 
yond the limits of liability prescribed in 
Chapter VIII insurer cannot be held liable 
before the Claims Tribunal. Thirdly, the 
claims were also not fought before the Tri- 
bunal on the basis that the policy provided 
risks larger than those which are required to 
be insured compulsorily. In case this court 
came to the conclusion that the Tribunal can 
adjudicate upon all matters covered by the 
policy, then the case be remitted to the Tri- 


bunal with the directions that the insurer shall - 


be allowed to raise on its own and on behalf 
of the insured all defences available under the 
law of contract and the insurance and the case 
be tried afresh. 


56. Having considered the matter, it 
jappears to us that the insurer is not required 
to cover any lability in respect of passenger 
carried in a vehicle not run for hire or re- 
ward, but the insurer can, by contract, extend 
its liability in any respect beyond the require- 
ments of the Act and also safeguard its in- 
terest fully by providing a term in the policy 
that it shall be entitled to take over the de- 
fence both on its behalf and on behalf of the 
insured even on grounds other than those 
limited by the Act. This is clear from the 
jdecisions of the Supreme Court reported in 
Sheikhpura Transport Co. v. Northern India 
Insurance Co. AIR 1971 SC 1624 and B. I. G. 
Insurance v. Itbar Singh AIR 1959 SC 1881 
vide para 16. 





57. Now, an examination of the policy 
shows that the policy covers under clause 1 
of Section II, “Liability to third parties.” The 
premium paid is also for third party risk only. 
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It has also provided for subrogation, vide 
conditions, para 2. i 


58. The questions that now arise for 
determination are whether the injured or the 
deceased were third parties and whether the 
Tribunal can make any award in respect of 
such passengers against the insurer, which 
may exceed the statutory limits. 


59. In support of his contention, the 
learned counsel for the respondents cited 
Digby v. General Insurance and Life Insurance 
Corporation Ltd. 1948 AC 121 wherein it was 
observed that the governing conception is that . 
the insurer is one party to the contract and 
the policy holder another party and that claims 
made by others in respect of the negligent 
use of the vehicle may be inter alia described 
as claims by third parties. Ifa passenger in 
a car is injured by negligent driving for which 
the policy holder is responsible, the passenger 
would have a claim to be compensated by 
the policy holder, and an indemnity against 
other claims as provided in the policy in ques- 
tion. I do not think that this case has any 
relevance apart from definition of a ‘third 
party’. Under this ruling the policy holder, 
while being in her own motor car driven by 
her chauffer was injured in a collision between 
it and another vehicle. It was held that the 
driver was entitled to be indemnified by the 
insurer respondents in respect of the sum so 
payable by him to the injured who was the 
policy holder herself. The terms of the policy 
in that case were peculiar to itself inasmuch 
as the policy covered the risk arising out of 
the negligence of the driver as well. Though 
the injuries of the owner policy holder were 
caused by the negligence of her own driver, 


the insurer had to pay her. 


60. In Assam Corporation v. Bina 
Rani 1974 Acc CJ 881 = (AIR 1975 Gau 8) 
the High Court said that the words ‘third 
party’ have not been defined in the Act or in 
the Rules and held that the gratuitous passen- 
ger was a third party. It was further held 
that the provisions of Secs. 110 to 110-F of 
the Act are not controlled by the provisions 
of Section 96 as these sections provide a self- 
contained code for adjudicating upon such 
claims and imposed a statutory duty on the 
insurer to indemnify the insured. So where 
the policy covers wider risk than the one pre- 
scribed under the Act, the insurer is liable to 
pay compensation for the injuries sustained 
by the passenger carried in a vehicle gratui- 
tously. . ; 

61. Mr. Parekh pointed out that the 
Assam Corporation’s case (AIR 1975 Gau 3) 


is based upon K. Gopal Krishnan v. Sankarana- 
rayanan (AIR 1968 Mad 436) which has been 
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overruled by Jaya Lakhshmi v. Ruby General 
Insurance Co. AIR 1971 Mad 143 (FB). 
It was observed therein that sub-section (2) of 
Section 95 has not been correctly interpreted 
by the Division Bench in K. Gopal Krishnan’s 
casee = i 
62. The next case in the series relied 
upon by the respondents is Madras Motors 
and Genera] Insurance Company Limited v. 
Katanreddi Subbareddy 1975 Acc CJ 95 = 
(AIR 1974 Andh Pra 810) where the policy 
provided that insurers shall mdemnify the in- 
sured against all sums which insured is legally 
Hable to pay in respect of death of or bodily 
injury to, any person in the event of accident, 
the policy is wide enough to cover private 
occupants of car and insurer is liable to pay 
compensation. In this case also reliance was 
upon K. Gopal Krishnan’s case (AIR 
1968 Mad 486) which has been overruled as 
aforesaid. - 


63. In the Premier Insurance Co. 
Ltd. v. Gambhir Singh and Golabsingh AIR 
1975 Guj 188 it was observed that Section 
95 (1) contemplates the coverage of the liabi- 
lity arising out of the death of or injury to 
any person and does not say that the minimum 
limits of compulsory coverage fixed by it in 
certain specified cases must always remain 
unaltered even by voluntary contract between 
the parties. So far as the liability which arises 


under the provisions of Motor Vehicles Act 


is concerned, it is only the Tribunal establish- 
ed under that Act which has jurisdiction to 
deal with the matter. Under the circumst- 
ances, whenever a‘ question of compensation 
arises on account of some act of tort, it is 
required to be determined under the provi- 
sions of Motor Vehicles Act. It is only the 
Tribunal established under the Act which has 


got jurisdiction to deal with the matter. Sec- 


tion 96 of the Act casts a duty on the insurer 
to satisfy judgment against the insured per- 
sons in respect of third party risk. This seo- 
tion speaks in parenthesis of a liability (cover- 
ed by the terms of the policy) and thus pro- 
vides for the satisfaction of not only statutory 
liabilities but also of the contractual liabilities 
in terms of the policy. If the terms of the 
policy reveal no limits as to the Hability, the 
insurer should indemnify the insured to the 
fullest extent which he has been liable to 


64. In Mangilal v. Parasram AIR 1971 
Madh Pra 5 (FB) it was held that all claims 
by third parties against the insured as well as 
the insurer must be settled by the Claims 
Tribunal. 


. 65. Yet, another facet of argument 


made in this respect was that sub-sections (1): 
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and (2) of Section 96 of the Act speak of 
“judgment”, “decree” and “judgment-deb- 
tor” which indicate that these provisions do not 
apply to an “award” made by the “Claims 
Tribunal” and the limits prescribed by Sec 
tion 96 (1) are not’ attracted. 

66. To sum up, the argument is that 
Sec. 96 cannot limit that powers of the Tri- 
bunal to make an award against the insurer in 
accordance with the terms of the policy. 

67. The learned counsel for insurer 
on the other hand began his arguments by 
citing passages from Clive Insurance Com- 
pany Ltd. v. Jogendra Singh 1972 Ace CJ 295 
(Orissa). It was observed in this case that 
ordinarily the insurer is not liable to indem- 
nify a gratuitous passenger in a vehicle which 
is not méant for carrying passenger-on hire or 
reward unless the policy expressly covers la- 
bility in respect of such gratuitous passengers. 
His contention is that the policy does not ex- 
pressly cover the risk of third parties such as 


the claimants in question, 


68. In Chander Mohan v. D. C. 
Kapur 1970 Acc CJ 121 (Delhi) the High 
Court of Delhi observed that in case of death 
of passenger travelling in a car the provisions 
of S. 86 (1) are not applicable because Habi- 
lity in respect of- a‘ passenger in a car is not 
required to be covered by a policy under 
Section 95 (1) (b) of the said Ack ` ` 


69. In Subash Chandra v. State of 
Haryana AIR 1974 Punj 54 the court observed 


-that it is essential before holding the insurer 


liable in the case of'death of a gratuitous pass- 
enger travelling in a private car that firstly, 
there should be a judgment against the insured 
and secondly, the judgment must be in res- 
pect of a liability which is required to be 
covered by a policy under the provisions of 
Section 95 (1) (b) and thirdly, the Hability 
was in fact covered by the terms of the 
policy. In this-case the policy was in a print- 
ed form provided ‘by the Life Insurance Cor- 
poration of India but it was mentioned in the 
last column of the Schedule that only third 
party risk has been covered. The life Insu- 
rance Corporation had further proved that the 
passenger's risk was not covered by this policy, 
if such risk were covered extra premium was 
chargeable and no such premium has been 
paid by the insured. To the same effect are 
the facts and observations in K. N. P. Patel v. 
K. L. Kasar 1966 Acc CJ 284 (Bom). Mr. 
Parekh contends that these cases govern the 
matter before this Court. R 


70. ` In Oriental Fire and General In- 
surance Co. v. Gurdeo Kaur ‘AIR 1967 Punj 
486 (FB) it was emphasized that from the 
very terms of sub-section (1) of Section 96 it 
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was clear that the Hability of the insurer to 
pay to the person entitled to the benefit: of 
the decree of the Tribunal is in regard to 
judgment in respect of such liability as is re- 
ulred to be covered by a policy under clause 
D. of sub-section (1) of Section 95 which 
clause is subjèct to the two provisos (i) and 
(i) of sub-section (1)'of that section. Ap- 
parently, if, the liability is not covered by 
clause (b) of sub-section (1) of Section 95, 
the question of any payment by the insurer 
pursuant to any fudgment by the Tribunal 
does not arise. Sub-section (2) of Section 96 
refers to a sum payable by an insurer in sub- 
section (1) of that section and sub-section (6) 
of that section debars any defence other than 
those mentioned in sub-section (2). But this 
only happens when the judgment is in respect 
of a liability as is required to be covered by 
a policy by that provision, It is obviously 
for the insurer to prove that in a particular 
case the liability is not required to be covered 
by that provision and when the insurer shows 
that, then it has no Ifability to pay to the per- 
son who 1s entitled to the benefit of the de- 
cree and judgment of the Tribunal. In sucha 
case, the question of other defences never 
arises under sub-section (2) of Section 96. 


71. In Jaya Lakshmi v. Ruby General 
Insurance Co. AIR 1971 Mad 148 (FB) it was 
held that Section 95 (1) (b) makes it first 
requirement of a policy under the Act in 
general terms that the policy must be one 
which ensures against any Hability in respect 


of death of or bodily injury to any person - 


caused by or arising out of the use of the 
vehicle in a public place. The second require- 
ment under clause (b) is that the person or 
classes of persons who effect insurance are 
specified in the policy. The third require- 
ment is that the insurance against ability 
specified in the clause must be to the extent 
specified in sub-section (2) of Section 95. 
Generally speaking provision relating to third 
party insurance did not extend to persons car- 
ried in the vehicle not run for hire or reward. 


Proviso (if) exempts from requirement of in- 


surance to cover liability in respect of death 
of, or bodily injuries to, persons being carried 
in or upon or entering or mounting or alight- 
ing from such vehicle at the time of the 
occurrence k the event of which the claim 
arises. 

72. Mr. Parekh then submitted that 
Sections 110A to 110F do not lay down any 


: only 
procedural. In this regard he relied upon 
Palaniammal v. The Safe Service Ltd. 1966 
Acc T 19 (Mad) for the contention that the 
effect of these provisions is to create a new 
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forum (and not a new kind of liability). He 
next relied upon the decisions of this court 
in Fatehlal v. Smt. Kalawati 1972 WLN .1008 
that Sections 110-A to 110-F of the aforesaid 
Act do not affect any substantive rights. They 
only mean a change in forum. 

73. In substance the argument is 
that it is only Section 96 which creates a 
liability upon the insurance company and that 
Section limits the liability to the one that is 
covered by Section 95 (1). 

74, We have considered and it ap- 
pears to us that the claimants are third par- 
ties but the effect of Section 96 is that the 
Tribunal can. cast upon the insurer a lability 
only to the extent which is permissible under 
Section 95 of the Act. The use. of words 
‘Court’, ‘judgment’, and ‘decree’ in Section 96 
do not refer to a liability of the insurer only 
when a decree is given under the judgment 
of court of civil on. w 
‘court’ includes ‘Tribunal,’ the “decree” and 
judgment’ include an award or judgment 
of the Tribunal. In this regard we may re- 
fer to a decision of Calcutta High Court re- 
ported in Hukam Chand Insurance Co. Ltd. 
v. Subhashini Roy, 1971 Acc Cj; 156 (Cal). 
Tt was held in that case that from a study 
of the Sections 110 to 110-F, it appears that 
the only change that has been introduced in 
the matters of adjudication of claims for com- 
pensation by these provisions is that the 
Courts are replaced by the Claims Tribunal. 
It, therefore, follows that although Section 96 
has not been suitably amended, yet whenever 
a Claims Tribunal is set up for any area, the 
word ‘court’ occurring in Section 96 must be 
interpreted to mean Claims Tribunal. For, 
Section 96 (1) and (2) of the Act es the 
liability of the insurer to satisfy judgment 
against insured. Clearly, therefore, the amend- 
ed provisions conferring power of adfudication 
on Claims Tribunal, if divorced: from Sec- 
tion 96 (1) and (2) of the Act would’ be ren- 
dered ineffective. 


75. We therefore are of the view that 
the contentions urged by Mr. Parekh have 
considerable force and hold that the liability 
of the Vulcan Insurance Co. and for tha 
matter its successor company cannot exceed 
the one which has been imposed upon it by 
Section 95 of the Motor Vehicles Act, 1939. 

76. Accordingly, we direct as follows: 

(1) The appeals Nos. 156, 157, 158 of 
1972 and petition No. 469 of 1972 are hereby 
dismissed. 

. (2) The appeals Nos. 149, 150 and 151 
of 1972 and petiton No, 421 of 1972 are 
hereby accepted and the awards of the Tri- 
bunal in question are modified to the -extent 


r 
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that the Vulcan Insurance Company, now re- 
presented by the United Fire and General In- 
surance Company Ltd., shall not be liable for 
making any payment in connection with the 
injuries of Chandan Singh, Shaitan Singh, Raj 

. Kanwar and the death of Bagh Singh. 

(8) No order as to costs. 

Order accordingly. 
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Bhure Khan, Appellant v. State of Rájas- 
than and others, Respondents. i 

Civil Special Appeal No, 180 of 1975, 
D/- 1-4-1976% = 
“ (A) Constitution of India, Article 226 — 
Rajasthan Panchayat and =Nyayapan- 
ohayat (General) Rules 1961, Rule 15 — No 
confidence motion against Sarpanch — Meet- 
ing presided over by acting Tehsildar and 
not Tebsildar — Interference with result of 
meeting on technical ground. 

The agency of the court cannot be em- 
ployed as an instrument to stick to a job 
where the petitioner or the appellant has lost 
his right because of the fact that the members 
have lost faith in him and, therefore, in such 
circumstances the High Court should not al- 
low itself to act as a medium for permitting 
unhealthy convention for the working of de- 
mocratic institution. (Para 7) 

In the instant case out of 12 members 
O persons voted for the motion of no-confi- 

. dence against appellant. It is clear from this 
= yoting that appellant had lost confidence of 
8/4th of the members of the Panchayat. He 
was present in the Panchayat when the motion 


was moved. There is no allegation that the’ 


Presiding Officer in any manner showed any 
bias against him, therefore this technicality 
that the meeting was presided over by an 
officiating Tehsildar and not by the Tehsildar 
himself cannot invoke any sympathy in favour 


of appellant. (Para 7) 
Cases Referred: Chronological Paras 
1972 WLN 772 8,5 


` C. L. Agrawal, for Appellant; Dr. S. K. 
Tewari, Govt. Advocate, for the State; C. K. 
Garg, for Respondents. 

V. P. TYAGI ACTG. C. Ju— This ap 
peal of Bhure Khan is directed against the 
fudgment of the learned Single Judge dated 


(Against Judgment aM L. Joshi J. reported 





in 1975 W. L. N. 5 
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October 9, 1975 dismissing the writ petition 
of Bhure Khan against whom vote of no-con- 
fidence was passed in a meeting presided over 
by the acting Tehsildar. 


2. Bhure Khan was elected Sarpanch 
of Gram Panchayat Kayamser Dhandhoori hav- 
ing a total strength of 12 members only. A re- 
quisition was presented by the members of the 
Panchayat expressing their desire to pass a 
vote of no-confidence against the petitioner. 
The Additional District Development Officer 
by his order dated 7th April, 1975 ‘appointed 
Tehsildar Jhunjhunu to preside over the meet- 
ing. It so appears that the Tehsildar on the 
day of meeting was on leave and, therefore, 
Naib Tehsildar Jhunjhunu who was acting as 
Tehsildar presided over that meeting. The 
meeting was attended by the appellant Bhure 
Khan also. Out of 10 members of the Pan- 
chayat who attended the meeting 9 voted 
against Bhure Khan with a result that the 
acting Tehsildar declared that Bhure’ Khan 
had lost confidence of the Panchayat. The 
proceedings taken in the meeting of the Pan- 
chayat were then challenged by Bhure Khan 
by preferring a writ petition’ before this 
Court mainly on..the ground that the acting 
Tehsildar had no -authority to preside over 
the meeting: convened on April 24, 1975 to 
discuss the vote of no-confidence. The learn- 
ed Judge after considering various authorities 
cited before him held that the acting Tehsil- 
dar was competent to conduct the meeting 
and specially when no bias or prejudice -was 
imputed to the Presiding officer. The learn- 
ed Judge did not find it proper and fust to in- 
terfere with the result of the meeting. While 
dismissing the petition of Bhure Khan, the 
learned Judge observed:— 


“It is well settled principle of democracy 
that the person who has lost the confidence 
of the members of a democratic institution 
should not be allowed to stay against the will 
of the members of that institution. The writ 
of mandamus or certiorari does not issue as 
a matter of course but is a writ of discre- 
tionary nature.......... äi 


38. Learned Government Advocate and 
the counsel appearing on behalf of the respon- 
dents raised a preliminary issue before this 
Court that even if this Court comes to the 
conclusion that the officiating Tehsildar had 
no authority to preside over the meeting, the 
court should not interfere with the judgment 
of the learned single Judge who has, dismiss- 
ed the appellant’s writ. petition on a: conside- 
ration well founded in the democratic world 
and, therefore, the appeal should be dismissed 
without going into the merits of the matter 
raised by the appellant. In support of this 


a - 
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preliminary objection reliance has been placed 
on an authority of this Court in Radhey 
Shyam v. Vijai Singh, District Magistrate, 
Ganganagar, 1972 WLN 772. 
4, The facts mentioned above have 
not been disputed by the parties. .It is also 

admitted’by Mr. Agrawal appearing on behalf 
of the appellant that the objection raised by 
him is undoubtedly of a highly technical 
nature but his contention is that in democracy 
when the meeting is to be conducted in a pre- 
scribed manner, it should be done strictly in 
accordance with the procedure laid down by 
the law otherwise in the eye of law the meet- 
ing conducted in contravention of the pre- 
scribed procedure shall be deemed as if no 
meeting had ever taken place and, therefore, 
if the meeting was presided over by an officer 
who was not competent under the law, -it can- 
not be said that the intention of the members 
was correctly found out. 

5: In Radhey Shyam’s case 
- WLN 772 the notice for convening a meet- 
ing issued by the Collector was defective in- 
asmuch as it did not comply with the manda- 
tory requirement of Section 72 (8) of the Act 
but that defect in the notice did not in any 
manner affect the opinion of the members 
and, therefore, this Court observed that. | 

“it is true that when the mandatory pro- 
visions of law have been violated while des- 
patching the notice to. hold the meeting on 


18th September, 1971 it would go 
to vitiate the result of the meet- 
ing but I cannot forget that I am en- 


‘tertaining the petition of the petitioner in the 
exercise of a jurisdiction which is entirely dis- 
cretionary. The traditions of democracy re- 
quire that a person who wants to hold the 
elected office of a local body must give due 
respect to the wishes of the majority of the 
members of that body and if he has lost the 
confidence of that majority then he should not 
try to stay in that office even for a moment 
and should not come forward to seek the pro- 
tection of this Court under the extraordinary 
jurisdiction conferred by Article 226 of the 
Constitution. This jurisdiction is of a equita- 
ble nature and in equity if a petitioner does 
not come with clean hands he is not entitled 
to seek any remedy from the Court.” 

6. It was further observed in that case 

“In order to create healthy conventions 
for the functioning of democracy in the 
country, it is necessary that this Court should 
be slow to help the person in his attempts to 
stick to his elected office even after the un- 
equivocal declaration of the majority that he 
has lost their confidence, the court should 
show its reluctance to allow such persons to 
invoke this extraordinary jurisdiction.” 
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7. In the instant case out of 12 mem- 
bers 9 persons voted for the motion of no-con- 
fidence against Bhure Khan appellant. It is 
clear from this voting that Bhure Khan had 
lost confidence of 3/4th of the members A 
the Panchayat. Bhure Khan was presen 
in the Panchayat when the motion was mov- 
ed. He does not say that the Presiding Officer 
in any manner showed any bias against him 
therefore this technicality that the meeting 
was presided over by an officiating Tehsil 
and not by the Tehsildar himself cannot in- 
voke any sympathy in favour of Bhure Khan. 
The discussions in the above cited case clearly 
indicate that the agency of the court cannot 
be employed as an instrument to stick to a 
job where the petitioner or the appellant has 
lost his right because of the fact that the 
members have lost faith in him and, therefore, 
in such circumstances this Court should not 
allow itself to act as a medium for permitting 
unhealthy convention for the working of de- 
mocratic institution. We are therefore, in- 
clined to hold that the preliminary objection 
raised by the opposite party must prevail. 


8. . The appeal is, therefore, dismissed 
with costs. l 
Appeal dismissed. 
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Durgalal, Appellant v. Hari Ram and 
others, Respondents. 


Civil Special Appeal No. 40 of 1974, Df 
1-4-1976°. 


(A) Rajasthan High Court Ordinance (15 
of 1949), S. 18 (2) — Appeal pending before a 
District Judge — Belated application to bring 
on record legal representatives of deceased ap- 
pellant dismissed —- Subsequent application 
(Order ` 22 R. 9 CPC) to set aside abatement 
also dismissed by the District Judge — Appeal 
to High Court heard by Single Judge also 
failing — Further appeal to Bench without 
certificate of fitness for appeal from the Single 
Judge held not maintainable — Sub-section 


(2) of Section 18 of the Ordinance held not 


complied with. 


Order passed by a District rales refusing 
to set aside abatement of appeal which was 
pending disposa] before him being one pass- 
ed in exercise of his appellate jurisdiction, dis- 
*(Against Judgment of Sobhan Nath Modi J. 
reported in AIR 1978 Raj 332). 
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posal of appeal filed under Order 43 R..1 (k) 
C. P. C. against the above refusal by a Single 
Judge of the High Court would attract Sec- 
tion: 18 (2) of the Rajasthan High Court Ordi- 
nance 15 of 1949 and therefore further ap- 
peal against the erder by the Single Judge 
would be competent only on g certificate 
Hon ee ee ee 

AIR 1972 Madh Pre 61 . and 
vet na ay ee and AIR .1975 Raj 
(Paras 9 and 12) 


AIR 1975 ‘Raj 20 = 1974 Raj LW 492 H 
AIR 1972, Madh Pra 61 = 1971 MPLJ 895 9 
1960 Raj LW 256 = ILR (1960) 10 Ral 
+ 879 

- S 'R. Joshi, for ‘Appellant; E. ue 
for Respondents. - 

' SHRIMAL f:— This is the defendant- 
mortgegee’s appeal under Section 18 of the 
Rejasthan High Court Ordinance No. 15 of 


1949 directed against the judgment of the 


learned Single Judge of this Court, dismissing 
the S. B. Civil Misc. ‘Appeal No. 48 of 1976.° 

2. As ‘the controversy between the 
parties has been reduced te a narrow com- 
pass, only the material facts necessary for the 
decision of this appeal need to be recorded. 

8. Asharafi Lal (deceased) and 
Narainla] filed a suit in the Court of Civil 
Judge, Bundi against Durgalal petitioner and 
his sons as well as against Gopa? Lal for re- 
demption of certain properties. The learned 
Civil Judge by his fudgment dated May 16, 
1962 passed a preliminary decree for redemp- 
tion of mortgage in favour of the plaintifis. 

4, Agerieved with the aforesaid judg- 
ment and decree the defendant Durgalal and 
his sons preferred an appeal in the Court of 
District Judge, Kota. During the pendency 
of the appeal the plaintiff Asharafi Laf (res- 
pondent in that died on Aprif 6, 
1986.. On April 19, pay the appellant sub- 
mitted an application for adfournment of the 
case in order to bring the legal representatives 
on record. The learned Judge adjourned the 
appeal for further proceedings on Jely I4, 
1966. The defendant-appellant failed to sub- 
mit an application for bringing on record 
the legal representatives of the deceased As- 
harafilal within time. The appeal, therefore, 
abated on the expiry of 90 days È. e. on July 
6, 1966. On July 14, 1966 the defendant-ap- 
pellant submitted an application with the pra- 
yer at the tero sane Or ae 
ram aud Dr. Shivram be brought on record 
This application was contested by Hariram 
and Dr. Shivram on the ground of Hmitation. 
Tho learned District Judge by his arder dated 


* (Reported in AIR R 1978 Raj 332). 
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October 27, 1966 dismissed. the application as 
time-barred. He further observed. that as the 
interest of the deceased-respondent im the de 
cree was joint and indivisihle anch was nat 
separate from the interest of the rest of the 
respondents, it was impossible to: proceesl with 
the appeal and so dismissed the appeal 
Fhereafter, om November %, 196@ the defen- 
dant submitted an application under Order 2% 
Rule 9 C. P. C. for setting asida the abate- 
meat. This applicatiom also dick nat. find 
favour with the learmed District Judge, and 
the: same was. dismissed by his orden dated 


‘March & 1970. 


'5. Beeg aggrieved. with the abave 
mentioned order of the learned Distyiet Judge, 
Kota refusing to set aside the abatement of 
the! appeal, the defendant filed am appeal bear 
ing, S. B. Civil Mise. Appeal No. 46: of #970 
before this Court which came up for deci 
sion before Hon'ble Modi J., whe by his judg 
ment dated May 7, 1973 dismissed the appeal. 


6.` Fhe aggrieved defendant-mortga- 
gee has come up in special appeal under Sec- 
tion 38 of the Rajasthan High Court Ordi- 
ance No. 15 of 1849 before this Court. A 
preliminary objection has been raised by the 
learned counsel for the respondent-morfgagors 
as to the maintainabifity of the appeal. His 
contentfen is that the order of the District 
Judge refusing: to set aside the abatement was 
passed in exercise of appellate jurfsdiction by 
the learmed District Judge, and ar appeal 
against that order before the learned Single 
Fudge of this Court was ai appeal coveredi by 
Section 13 (2) of the Refastham High Court 
Ordizanee, 1949 and unless the learned singTe 
Judge himself declared the case to be a fit 
onei for appeal no appeal ig maintainable, - 


T. Mr. Kaswal, learned counsel. for 
the appellant has vehemently contested: the 
objection. is submission is that the order 
refusing to sef aside the abatement of the apr 
peal was passed by the Iearned. District. Judge 
in exercise of his original furisdiction fh res 
pect of Civil Misc. Application filed under 
Order 22, Rule 9, C. P. C. and the impugned 
fudginent. has been rendered by the. Court in 
am appeal under Order 48, Rule 1 (kj, C. F. 
C., and as such the present appeal is main- 
tainable . 

‘8. In order to appreciate the. rival 
contentions: of the parties, let us read’ Section 
18 of the Rajasthan Migh Court Ordinance 
No. 15 of 1949:— 

“18. Appeal to the High Court from 
Judges of the Court— 

(1) An appeal shall lie te the High 
Court, from the judgment (net being a judg: 
ment passed in the exercise of appellate juris 
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diction in respect of a decree or order made , 
én the exercise of appellate furisdiction by a, 
‘Gourt subject to the superintendence of the - 
High ‘Court and not being an order made in ` 
the exercise of revisional jeer pi and aot ` 
being a sentence or order passed or made in! 
the exercise of the power of superintendence 
wander Section -48 or in the exercise of crimi- - 
wal jurisdiction of one Judge of the High. 
Court. 
(2) Notwithstanding anything 
ibefore provided, an shall Tie te the: 
High Court from a judgment of one Judge of. 
the High Court made in the exercise of appel- 
Jato jurisdiction in respect of a decree or order’ 
made in fhe exercise of appellate jurisdiction: 
‘by a Court subject to the superintendance af, 
the High Court where the Judge who passed’ 
that fhe case is a fit: 


9. Adminttedly, no certificate af Bt 
ness having been granted ‘gue Section 18 (2) 
all that we are called upon to consider is 
whether the judgment under appeal passed by 
the learned Civil Judge ia exercise of an ap: 
pallate jurisdiction was rendered in respect of 
aa decree or order passed’ in exercise of appel- 
late jurisdiction by a Court subject to the 
{superintendence of the High Court. Qur ans- 
wer to the question is in the,affirmative. Just 
jas acoapting an appeal ar réfusing to- accept 
an appeal is an order in appeal so also refas 

to set aside the abatement of an appeal is 


Harbans Singh v- Trust Cammittes AIR 1972 
Madh Pra 61. While interpreting CL 10 of 
the Madhya Pradesh Letters Patent which is 
pari materia to Section 18 of the Rajasthan 
High Court Ordimance No. 15 of 1949, a 
Division Bench of the Madhya Pradesh High 
‘Court held that a Letters Patent appeal against 
an order of a single Judge dismissing an ap- 
peal against an order of the District Judge re- 
Fusing to record a compromise under O. 23, 
Rule 8, Civil Procedure Code, ‘on an applica- 
tion filed befare him in a pending appeal jis 
mot competent unless leave of the sage Judge 
ae “been obtained as required under Clause 


. 10. Section 18 of the Rajasthan High 
Court Ordinance. No. 15 of 1949 came up for 
4nterpretation before a Division Bench of this 
Court presided by Hon'ble Sarjoo Prasad C. 
J- in Sohanlal v. Laxmilal 1960 Raj LW 256 
and dt was held as under:—=. - 


“The case here is entirely different. Here 
the ‘order of dismissal was passed in connec- 
‘ion with the appellate decree of the court 
below and ‘the application for restoration 


Pi 
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which has been refused by the order in ques- 
tion now was in connection with that appeal. 
Therefore, the order against which this ap- 
peal has presented is clearly hit by the 
exception provided under Section 18 CL (1) 
of the Act There being no certificate of the 
Judge allowing the appellant to prefer an ap- 
peal against- the order in question, it cannot 
be covered by clause (2) of that section either. 


` ‘The result is that the appeal fails and is dis- 
herein 


missed with costs.” 

14. The same was relterated sub- 
sequently by a Division Bench of this Court 
ta Manager Sasta Sahitya Press Ltd. v. Ram- 
pal 1974 Raj LW 492 = (ATR 1975 Raj 20). 
Gn the facts of the case in hand, it is not 
possible to say that the application dated 
November 2, 1966 fer setting aside the abat- 
tment of the appeal was made invoking the 
exercise of original forisdiction. Although the 
appeal before the learned Single Fudge, cut 
of which the impugned judgment arises, was 
registered as TE ab Appeal filed under 
Order 48, Rule 1 (k) Civil Procedure Code 
yet the appellate jurisdiction of this Court 
was being invoked and exercised in respect 
of an order which was itself made in exercise 
of appellate jurisdiction by the Conrt subject 
to the superintendence of his Comt. Conse- - 
quently, the judgment against which the ap- 
peal is filed is clearly hit by the exception 
Soe oes Sredi 10. i) ot the: Ordis 
ance No. 15 of 1949. 

12. Admittedly, there is no certificate 
of the learned Single Judga, who api the 
impugned judgment, allowing the appellant, 
to prefer an appeal against the judgment! 
under appeal. Therefore, the appeal fails, | 

13. We uphold the preliminary ob- 
jection that this appeal is not sod. Ta the 
This appeal is accordingly dismissed. 
facts and circumstances of this. cass te. 
ties will bear their own costs. 


14, Whatever am been de- 
posited by the appellant in N, of the 
order passed by this Court ¢ Y Sebraaryi8, S 
1976 that amount shall be pid to the res- 


Pondents. 
Appeal dismissed. 
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C. M. LODHA J. 
. Hemsingh and another, Petitioners v. The 
Collector, Barmer and another, Respondents. 
Civil Writ Peto. Nos. 661 and 662 of 


"1978, D/- 8-3-1976. 


ET/FY/B478/78/TVN 


188. Raj. [Prs. 1-6] 
(A) Rajasthan Land Reforms and Re- 
sumption of Jagirs Act (6 of 1952), Section 
40-A — Review — Period of limitation pre- 
scribed not applicable to review by the autho- 
rities suo motu. : 
The second clause of Section 40-A of 
the Act enabling the stated authorities to re- 
` view their own orders suo motu is not govern- 
ed by the period of limitation prescribed for 
by the first clause under which the parties to 
the proceeding can apply for review, the 
rationale behind the distinction being that 
in exercising the suo motu power of review 
the authorities will not be acting in private 
malice or vengeance and that parties, if they 
are mindful, can, by evading to get served 
with the notice, successfully prevent a patent- 
ly erroneous order being ‘reviewed. 
(Paras 7, 8 and 10) 
(B) Rajasthan Land Reforms and 
Resumption of Jagirs Act (6 of 1952), 
Section 47 — Provisions of the Limita- 
tion Act 1968 not applicable to Review under 
this Act due to the non-obstante clause in 
Section 47 — Further, the authorities exercis- 
ing powers of review are not “Courts”. (Limi- 
tation Act (1963), Article 124). (Para 9) 
(C) Rajasthan Land Reforms and 
Resumption of Jagirs Act- (6 of 1952), 
Section 40-A — Allotment of land de- 
clared as “Gochar” and also far in excess of 
land ceiling laws — Review to correct above 
errors apparent on record held proper. 
(Para 12) 
(D) Rajasthan Land Reforms and Re- 
sumption of Jagirs Act (6 of 1952), Sec. 40-A 
-— Original order by Deputy Collector, Jagir, 
.could be reviewed by the Collector especially 
that the post of the former since stood abolish- 
ed... i (Para 13) 
" Sagarmal Mehta, for Petitioners; G. S. 





Singhvi, for Respondent No. 2, H. N. Calla, 
„Py. Govt. . 

; i These two petitions under 
Article 2 he Constitution of India are 


roa against the common order passed by 
exercise of his powers of review under Sec- 
tion 40-A of the Rajasthan Land Reforms and 
Resumption of Jagirs Act, 1952 (which will 
hereinafter be referred to as ‘the Act’). : 


2. The facts of the two cases, stated 
in brief, are that the Deputy Collector, Jagir, 
Barmer vide his order dated November 29, 
1966 allotted 110 bighas of land in village 
€hohatan and 340 bighas of land in village 
Jesar to Chimansingh, father of the petitioner 
Hemsingh for Khudkast (petitioner in S. B. 

_ Civik Writ No. 661 of 1973). By another 
order dated December 5, 1966, he allotted 270 
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bighas and 11 biswas of land in village Cho- 
hatan, 376 bighas in village Intada and 329 
bighas in village Jesar for Khudkast to Ugam- - 
singh, Ex-Jagirdar Chohatan (petitioner in 
civil writ petition No. 662 of 1978). i 

3. The grievance of the petitioners ig 
that a group of villagers became hostile to the 
petitioners for political considerations and 
made an application to the .Sub-Divisional 
Officer, Barmer for declaring as ‘Gochar a 
part of the land in Khasra No. 110 in village 
Jesar allotted to the petitioners and the Sub- 
Divisional Officer, Barmer, by his order dated 
August 30, 1968, allowed the application and 
declared the land allotted to the petitioners: as 
‘Gochar’. Later on, they also moved review 
applications some time-in July 1972 before the 
Deputy Collector, Jagir. Barmer to set aside 
the allotment made in favour of the pett- 
tioners. As already stated above, the Collec- 
tor, Barmer by the impugned order set aside 
the allotments and reopened their cases. 

4, It is urged on bebalf of the pett- 
tioners that the Collector had no jurisdiction 
to review the orders of allotment after a 
period of more than’three months as prescrib- 
ed under Section 40-A of the Act. Another 
submission of the ledtned counsel is that there 
existed no grounds for the Collector to review 
the order and, therefore, the order is bad. 
Lastly it is submitted that the Collector had 
no jurisdiction to review the order passed by 
the Deputy Collector, Jagtr. 

5. The petitions have been opposed 
on behalf of the Collector, Barmer as well as 
by the persons at whose instance the order 
of review was passed, and I have heard the 
Deputy Government Advocate and Mr. G. $. 
Singhvi in opposition to the writ petitions. 

. 6. In order to appraise the conten- 

tions raised on behalf of the petitioners, it 
would be proper to reproduce Section 40-A, 
here:— % 
“40-A. Review.— (1) The . Board, the 
Jagir Commissioner or the Commissioner for 
Khudkasht Lands may either on an applica- 
tion made, within three months of the 18th 
January, 1958 or of the date of order, which- 
ever is later, by any interested party or suo 
motu, review an order passed by the Board 
òr by such Commissioner himself or his pre- 
decessor-in-office and pass such order in re 
lation thereto as it or he thinks fit. 


(2) No order passed by the Board or the 
Jagir Commissioner or the Commissioner for : 
Khudkasht Lands shall be reviewed . under 
sub-section (1) otherwise than on any of the 
grounds mentioned in R. 1, Order 47 of the 
First Schedule to the Code of Civil Procedure 
1908 (Central Act V of 1908), and the provi 
sions of the sgid Order shall apply.” 


{6 

7. The period of limitation prescrib- 
ed for an application for review of an order is 
undoubtedly three months either from 18th 
January, 1958 or-from the date of the order 
whichever is later. The contention on behalf 
of the petitioner is that this period of limita- 
tion is applicable even to orders of 


in the Section. I am, however, unable to 
accept this contention for two reasons. ` First- 
ly, from the language of the section it is clear- 
ly borne out that the application for review 
must be made within- three months. The 
period of three months does not govern the 
action which.may be taken by the authorities 
under this section suo motu. This clearly 
means that a private party has no right to 
make. an application for review. after the ex- 
piry of a period of three months from the date 
of the order or from 18th January, 1958 as 
the case may be. But there is no period of 
limitation prescribed for the authorities to act 
suo motu. Sub-section (1), when. analysed, 
means that the Board, the Jagir Commissioner 
or the Commissioner for Khudkasht Lands may 
review an order passed by. the Board or by 
such Commissioner himself.or his predecessor- 
in-office either on an application made within 
three months of the 18th January, 1958 or of 
the date of the order or these authorities may 
suo motu review an order passed by. them. 
The second clause is not governed by the 
limitation prescribed by the first clause. 


8, Learned counsel for the petitioner 
has urged that putting such a construction, 
as I am inclined to do, would lead to anoma- 
lous results inasmuch as what a person may 
not be able to do directly on account-of ex- 
piry of limitation may indirectly be done by 
the authorities concerned after the expiry of 
the limitation. Undoubtedly that is possible, 
but for that reason, no anomaly arises. In 
case of reviewing a certain order suo motu, 
the authority is not to be governed by any 
private malice or vengeance and in appro- 
priate circumstances it may act suo motu 
even after the expiry of three ménths of the 
date of the order. Another reason for not 


accepting the interpretation put by the learn- ` 


ed counsel is that if the period of three 
months is attached to the action taken by the 
authorities concerned, then it may lead to 
certain insurmountable difficulties. So far as 
an application for review is concerned, once 
it is made within the prescribed period , there- 
after the order of review may be passed at 
any time. But in case the period of three 
months is made applicable for allowing the 
review, then the provisions may very wel] be 
defeated inasmuch as the authority concerned 
may issue notice to the party concerned why 


review | 
passed suo motu by the authorities mentioned ` 
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the order may not be reviewed. But the 
party may evade service or for certain other 
reasons, the service may not:be effected for 
a period of three months and the authority 
concerned may not be able to make an order 
of review within the period of three months. 
In this view of-the matter also -I am of the 
opinion that.the period of three months ‘is 
prescribed only for an application and not to 
the action of review suo motu. : 


9. Learned counsel then referred to 


‘Article 124 of the Limitation Act, 1963 in 


which a period of thirty days is prescribed for 
review. In this connection, attention may be 
drawn to Section 47 of the Act which provi 
des that “save as otherwise expressly provided 
in. this: Act, the provisions of this Act and of 
the Rules and: Orders made thereunder shall 
have effect notwithstanding ‘anything therein 
contained being inconsistent with any exist- 
ing Jagir law or any other law for the.time 
being in force.” In view. of this provision, the 


. limitation prescribed for review under the la 


of limitation cannot apply. Apart from thai 
Article 124 speaks of review of judgment by 
a court and it is difficult to hold that. the 
Jagir Commissioner or the Commissioner for 
Khudkasht Lands: constituted under the Act 
possesses all the trappings of a court. I am). 
therefore, of opinion that Article 124 of the 
Limitation Act has no application ‘to the pre- 
sent case. i 
10. From the foregoing discussion 

follows that the impugned order by the Col. 
lector cannot be set aside on the ground that 
he had no jurisdiction to -review the order as} , 
he did, after the expiry of period of threej- 
months from the date of the order sought to 
be reviewed. , 


11. As to the grounds on which re 
view can be granted, there is a clear provisi 

in sub-section (2) of Section 40-A of the A 

that review can be granted , only\. oe 
grounds mentioned in Rule 1, Order 47°of the ` 
Code of Civil Procedure. Therefore, ‘the only 
question is whether the case is covered ‘by . 
Order 47 Rule 1. The Collector has heady ° 
that there were errors apparent on the face 
of the record in the orders sought to be re- 
viewed and that there was sufficient reason 


_for reviewing the orders. He has held that 


the orders in‘ question had been passed with- 
out making the State a party and that a part 
of the land allotted to the petitioners was 
declared ‘Gochar’. Lastly he has held that 
the allotments made in favour of the peti- 
tioners offended against the provisions of the 
ceiling law inasmuch:as they were granted 
land for Khudkasht far in. excess of the per- 
missible limits under the ceiling law. As 


AS 


/ 
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aleradystated above, the petitioners themsel- 
ves have averred in their--wzit petitions that 
the Sub-Divisional Officer; Barmer by -his 
order dated. 80th. August, 1968 declared a 
part of the land: covered. by.Khasra No. 110 
and allotted’ to the petitioners as ‘Gochar. 
Learned counsel, however, urges) that this 
erder-was-non est inasmuch as it’ was passed 
‘by the officer before the date fixed in the 
case. It is urged that 2nd September, 1968 
was the date given in the case whereas before 
that, the Sub-Divisional Officer decided the 
case Gn 80th August, 1968. The reply of the 
State in this connection is that the petitioners 
had joined bands with the clerk concemed 
and got the record tampered with. However, 
I wish to make it clear ‘that, it is mot possible 
for me te give any fiding-in this respect on 


the record as it stands. But the order of the 


Sub-Divisiona] Officer dated’ 30-8-1968 which 
has been placed on the record:and marked 
Ex. R/1 shows that no objection - had been 
filed to the Jand-in question being declared 
‘Gochar’: Be that as it may, the:order has mot 
"been set aside so far and J am-unable to ac 
wede to the submission that-the- order is void 


and consequently a mon est.’ The mater is 


still to be enquired-into but this fact is there 
‘that subsequent to the orders sought to be 
reviewed -a part of the land“ allotted to the 
‘petitioners for Khùdkasht has been declared 
‘Gochar. The: Collector; therefore, cannot be 
said to have Gommitted any error when he ob- 
served that a.part of the land had been de- 
sclared ‘Gochar’. Another observation made by 
‘the Collector that the lands allotted to the 
petitioners are in excess of the - permissible 
‘limits under the. ceiling law has not been suc- 


; «cessfully assailed: before me. 


to, 12. In addition to what has hese stat- 
Aed in the impugned order; Mr. Singhvi on be- 


Dhalf ‘of the respondents Nos. 2 (i), (di) and diñ) 
Q has invited my attention to the applications 


ed -bý the; petitioners on 29-11-1988 
. wheréingit Was prayed .that land may be ak 
lotted to to'the petitioners far Khudkasht` in 
ge fessar. This was not the prayer oon- 
ined in the origina] ‘application and it ap- 
"pears that on the same day the Deputy Collec- 
‘tor, Jagir allotted the land ‘in Khasra No. 110 
in :village Jésar without holding any further 


enquiry as contemplated by Section 14 of the | 


Act and the Rules on the subject:. This point 

has not been adverted :to by the Colléctor in 

his order but there dees appéar some force 

in it.- I do not -wish to give my opinion 

on. it at this stage, as the. matter eis yet to .be 
Suit 
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clearly covered’ by the provisions of Order 47, - 
Rule 1, C. P. C. and I am unable to quash 
the impugned. order on tho’ ground that the 
E a By Oe 47 - Rule L 
©. P. C. -o : 


18. “thy “Births ino “tu tlle latori 


. tention of the learned counsel for the’ peti- 


tioner that the original order was passed by 
the Deputy Collector, Jagir. It is urged’ that 
even though the powers of review had been 
delegated to thé Collector, yet he could not 
have reviewed the order of the Deputy Col- 
léctor.~ This argument‘ also in my opinion, 
is devoid ‘of substance, inasmuch as if _the 











ed to have stepped’into the shoes of the De- 
puty Collector, Jagir who passed the original 
order: ” Apart from „that, there is a specific 
provision im Séction 40-A itself which em- 
powers both the said Commissioners to` Te- 


State that the post of the Deputy ‘Collector, 
Jagir was abolished and his functions. were 

being: performed by the Collector at the rele- 
vant time., In these. circumstances, the Col- 
lector had "jurisdiction to review the’ earlier] 
order of the Deputy Collector, Jagir. 

; 14. ` The result is. that this petition 
fails and is hereby ‘dismissed. “No order as to’ 


Petition dismissed. 
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M/s. S. Zotaster and Co: (Supplies) Pvt. 
ltd. Petitioner v. The Union of Andia -and 
others, Respondents. ' 
“~~ Civil Writ, Petn. ‘No. 1663 of 1972, D/-. 
22-4-1976. . 
| (A). Central Excises and Salt Act (1944), 
Sch. I, Item 21 — Expression “woollen fabric” 
—: Woollen felt is not covered. by. the expres- ` 


- sion and is not taxable under Item, 2L 


` "The expression woollen fabric as used in 
Item 21 of Sch. I of the Central Excises and 
Salt Act does not cover woollen felt manufac- 
tured for industrial use. Special Civil Applov. 
No. 442 of 1967 (Guj) Fol. (Para 28) 

. Although in view of the dictionary mean- 
ing of the words “felt” and “fibre” there is 
hardly any room. for déubt that the expres- 
sion “felt” which is manufactured by fibres 
is covered by the expression . “woollen fabric” 





-ET/ET/B486/76/GGM '- 













AE Co, v. Union of 


Fs interpreted in 
fused therein is 


: 
p 
g 
3 
D 


P from the techni- 
„oollen fabric as is 
Fmmon parlance by 
IP commodity and well 
fabrics in their deal- 
Mey in the course of their 
; . (1965) 16 STC 1059. (Guj) 
S58) 21 STC 227 (Mad) and AIR 1961 
f 1325 and AIR 1956 Nag 54, Rel. on. 
> (Paras 11 and 17) 
(B) Interpretation of Statutes — Taxing 
tutes — Construction — Meaning in com- 
fo parlance and not Dictionary meaning is 
vant. AIR 1974 SC 1362, Rel. on. 
k (Para 19) 
(C) Words and Phrases — “Felt” and 


khric” — Meaning. 













fopaedia Britannica hag described ‘felt’ as 
ass of fabrics or fibrous structure. “Fab- 
” has been defined as a cloth of a particu- 
kind. : “(Para 11) 


Pases Referred: Chronological ` Paras 
AIR 1974 SC 1362 = (1974) 3 SCC 620 = 


1974 Tax LR 2142 , 19 
AIR 1973 SC 194 = (1978) 1 SCJ 837 12, 
AIR 1973 Raf 171 = 1972 WLN 850 I5 
(1968) 21 STC 227 (Mad) 20 
(1967) 19 STC 24 (SC) 22 
(1967) Spl. Civil Appln. No. 442 of 1967 

(Guj) 3, 16 
(1965) 16 STC 1059 (Guj) 18 


AIR 1964 SC 1519 = (1964) 2 Cri LI 461 
as 12, 18, 14 

AIR 1961 SC 1325 = (1962) I SCR 279 20 
AIR 1961 SC 1506 = (1962) 2 Cri LJ 499 14 
AIR 1956 Nag 54 = 7 STC 99 at 
C. K. Daphtary, C. K. Garg, N. K. Jain, 

for Petitioner; S. K. Mal Lodha, for Respon- 
dent No. 1. f 


V. P. TYAGI AG. C. Ju— M/s. S. Zoras- 
ter and Company (Supplies) Pvt. Ltd. has 
filed this writ petition under’ Article 226 of 
the Constitution praying that the Union of 
India may be restrained by issuing a writ of 
prohibition from levying and collecting ex- 
cise duty on their product, namely, woollen 
industrial felt under the Central Excises and 
Salt Act, 1944 (hereinafter referred to as ‘the 
Act). -It was further prayed that the amount 
of Rs. 7,52,320.55 paise collected by the: res- 
pondent as excise duty from the ` petitioner- 
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company be ordered to be refunded to the 
petitioner. afa 


2. The petitioner-company manufac- 
tures woollen felts at Jaipur.. The. woollen felts 
and allied product manufactured by the com-. 
pany, according to the petitioner, are used 
for industrial purposes, and not ‘for wearing 
apparels and therefore it does not fall within 
the expression ‘woollen fabrics’ as used in Item. 
No. 21 of Schedule I annexed to the Act 
under which the excise duty is charged. 


3. According to the averments made 


by the petitioner-company there: is similar fac- 


tory known as Gujarat Woollem [felt Mills, 
Baroda producing exactly the similar material, 
That Mill challenged in the Gujarat High 
Court the levy and collection of excise duty 
on their produce and the Gujarat High Court 
by their judgment in Special Civil Appln- 
No. 442 of 1967 under- Article 226 of the 
Constitution in the matter of Gujarat Woollem 
Felt Mills v. Union of India held that 
the woollen felt manufactured by that firm 
could not be taxed under Item No. 21 of 
Schedule I to the Act. On the basis of this 
judgment of the Gujarat High Court the peti- 
tioner-company wrote to, the excise authori- 
ties not to levy and collect the excise duty on 


` the woollen felt produced by it but in spite. 


of its repeated requests made by the peti- 
tioner the excise authorities did not agree and > 
continued to levy and collect the excise duty 
on the product of the petitioner-company.. It 
is under these circumstances that the peti- 
tioner has filed this writ petition with the 
prayer aş aforementioned. 


4. The Union of India joined issues 
with the petitioner-company and urged that 
Item No. 21 of Schedule I to the Act only 
speaks of the ‘woollen fabrics’ which, accord- 
ing to the replying respondent, covers the 
woollen felt. It was also averred that the 
purpose or use of the woollen felt has no 
bearing on the levy and collection of the ex- 
cise duty under the said provision of law. It 
was. denied that the product of the petitioner- 
company is used for ammunition industry, 
‘aviation industry, telephone. industry, agricul- 
ture. industry and for oil filters: used in au- 
tomobile industry, etc. According to. the Union 
‘of India.the purpose for which the petitioner 
company is alleged to be manufacturing felt 
has no bearing whatsoever on their liability 
for payment of excise duty under Item No. 
21 of Schedule I of the Act. 

5. Mr. Daphtary argued that ‘fabric’ 
is a term. which covers all-textiles; no matter 
how manufactured and the nature. of the 
material from-which it is:made. Felts, - aç- 
cording to him, can never fall withim- the 
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ambit of textiles as the process used by the 
petitioner-company for manufacturing. the 
woollen felts is different from the process em- 
ployed for manufacturing the fabrics. The 
compressed felt sheets manufactured by the 
petitioner-company, according to Mr. Dapht- 
ary, are quite different from the apparel cloth 
as it does not stand the course of washing. Ac- 
cording to the petitioner, the finished product 
of the. company is obtained by the process of 
making the compressed woollen felts both 
with manual labour as well as with the help 


of two or three imported and also indigenous- . 


ly fabricated machines, and the - process of 
making the compressed woollen felts is just 
to put the fabrics of the wool symetrically 
and press it with the help of multi roller us- 
ing chemicals as well. The felts are manu- 
factured in sheets of various thickness in 
length and width.and are used for industrial 
purposes. Therefore, in his opinion felt in- 
dustry cannot be linked with the process of 
manufacturing woollen fabrics. 


6. On the other hand, Mr. S. K. Mal 
Lodha, appearing on behalf of the. Union of 
India, relied on the dictionary meaning of the 
word ‘felt’ ‘and urged that the word ‘fabric’ ac- 
- cording to the Oxford Dictionary, or Ency- 
clopaedia Britannica, 9th Volume (1969 Edi- 
tion) and_Mercury’s Dictionary. of. Textile 
Terms, covers felt also, and therefore while 
interpreting the expression “woollen fabric” 
as used in Item No. 21 of Schedule I of the 
Act it would not be possible to take the 
Felt’ out of the said expression, ,, 


7. To resolve the controversy whe- 
ther ‘felt’ is covered by the word ‘fabric’, let 
us first look to the dictionary mening. of 
these expressions, 

8. The India Standard Institution has 
issued a Glossary of Textile Terms and that 
Glossary has defined ‘felt’ as under,— 

“Felt—- A textile material characterised 
by. the densely matted. condition of most of 
al] the fibres of which .it is composed. 


Note.—- Two broad classes of felt can be - 


distinguished (a) materials having. a woven 
fabric structure, and (b) non-woven materials 


consisting principally of animal fibres, relying ` 


for their construction upon the ability of the 
constituent fibres to meet together to form a 
composite body with neither wrap or weft”. 


9. Oxford Dictionary at page 149 has 
given the meaning of ‘felt’ as a kind of cloth 
made by rofling and pressing wool. ‘Fibre’ has 
been defined as a substance capable of being 
spun, woven or felted. The meaning of the 
word ‘fabric’ as given in this dictionary is, 

. “thing put together, woven material, construc- 
tion and texture tissues.” 


e 


S. Zoraster & Co. v. 


. point where a compact felt, or fulled, fa 


` with hot, soapy water and agitation.” 




















wool, fur or some 
of heat, moire 
“Wool Felt” bas 
this very volume at page 
fibre is covered with a sheath of ov 
scales arranged like the shingles on a root. 
.-The combination of moisture, heat: 
mechanical agitation causes the wool fibr 
extend and retract. The scales permit 
fibres to slide past each other more ea 
in one direction than in the other. Thus i 
fibres become progressively entangled to 


results. Felts can be prepared by the dir: 
entanglement: of fibres or by first spinn 
yarns, weaving cloth and then fulling i the ol 


il. Websters Third New In 
tional Dictionary, Volume I (1966 Edi 
at page 836, has defined ‘felt’ as follows, 

' “a cloth constructed usually of wool a: 


res through the action of heat, moisture, che- 
micals, and pressure without spinning, weav- 
ing or knitting.” . 

The dictionary meaning of the word ‘felt’ as 
given above hardly leaves any room for doubt 


‘that the felt is manufactured by the interlock- 


ing of the loose fibres by adopting a process 
as employed by the petitioner-company for 
manufacturing its product. Encyclopaedia Bri- 
tannica has described ‘felt?’ as a class of 
fabrics or fibrous structure. ‘Fabric’ has been 
defined as a cloth of a particular kind, In 
view of the dictionary meaning of the words 
‘felt’ and ‘fibre’, there is hardly any room for 
doubt that the expression ‘felt’ which is manu- 
facutred by fibressis covered by the expres- 
sion “woollen fabric’. In this view of the 
matter, it is difficult for us to accept the 
contention of Mr. Daphtary that felt as pro- 
duced by the petitioner-company will not, in 
its generic sense, come within the ambit of 
the expression ‘woollen fabric’. 

12. ‘It was, however, contended by 
Mr. Lodha that ‘fabric’ is a genus of ‘felt’, 
which is ‘only a specie and therefore it cannot 
be taken out of the application of the term 
“woollen fabric”. The demand of the peti- 
tioner that its product should be exempt from 
the levy of the excise duty, therefore accord- 
ing to Mr. Lodha cannot be entertained by 
the High Court in the exercise of its jurisdic- 
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